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Art, 226 i 
-Governments power to review its 
order — See All India Services (Condi- 
tions of Service — Residuary Matters) 
Rules, R 3 
——Right to hearing — See All: India 
services: (Conditions of Service — Re- 
siduary Matters) Rules (1960), R. 3 
(Sep) 1447 B 
Advocates Act (25 of 1961), Ss. 3 (4), 15, 
49 (1) (a) — Bar Council of Delhi Elec- 
tion Rules (1968), R. 3 (j) Proviso — 
Validity — Proviso is ultra vires State 
Bar Council and is invalid — Decision 
in Matter No. 304 of 1976, D/- 17-12- 
1976 (Cal), Overruled (Oct) 1612 A 
——S. 15 — See Ibid, S. 3 (4) 
(Oct) 1612 A 
———S. 49 (1) (a) — See Ibid, S. 3 (4) 
(Oct) 1612 A 
Allahabad University Act (3 of 1921) 
See under Education 
Services Act (61 of 1951), 
S. 3 (4) —. See Indian Police Service 
Se of Seniority) Rules (1954), 
-3 (iii) b ' (Sep) 1447 A 
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. All India ‘Services (Conditions of Service 
=>. -Residuary. Matters): Rules ` (1960), 
;R. 3 — See also Indian : Police: Ser- 
‘vice ` (Regulation of Seniority) Rules 
(1954), R. 3 (ii) O (Sep) 1447 A 


ees «ae ee Validity ` — Rule 
arbitrary — Contains guidelines — 
Compliance with rules of natural justice 
is implicit 


-—R. 3 — Constitution. of India Arti- 
cles 14,:16 — Power to relax rules and 
regulations in certain , cases under 
Rule 3 — R. 3 is not unconstitutional 
on ground that it vests unfettered dis- 
cretion in Government (Sep) 1461 A 


“Ra — Review of order by Cen- 
‘tral - Government It. can review 
. though | such- power is not conferred by 
Rules -. E . Sep) 1481- B 

All India “Services iat cua -Retire- 

ment) Rules (1958), R. 16 (3) — Order 

of ce retirement of Govt, ser- 


ompulsory 
vant in public interest — Order does i 
not cast any stigma — Rule expressly . 


excludes principles of natural justice, 
(1975) 2 Serv LR 660 (Cal), Overruled; 
Judgment in W, A. Nos, 591-592 of 1976, 
D/- Rise Eee (Andh Pra), Reversed 

. (Apr) 563 A 


RE 16 (3) — Order of compulsory 
retirement — Confidential reports can 
be considered by appointing authority 
even if they are not communicated to 
Officer concerned. (1975) 2 Serv LR 660 
(Cal), Overruled; Judgment in W. A. 
Nos. 591-592 of. 1976, D/- 17-11-77 
{Andh Pra), Reversed (Apr) 563 B 


All India Services aga ae and Ap- 
peal) Rules (1969), R. 8 (9) — Discipli- 
nary enquiry — Rule gives a discretion 
to Enquiry Officer to permit or not to 
_ permit a delinquent officer to be repre- 
` sented by a lawyer . (Jul) 1170 C 
———R. 8 (19) — Failure to comply with 
the requirements of R., 8 (18) does not 
yitiate enquiry unless delinquent offi- 
cer is able to establish prejudice 


. (Jul) 1170 A 
——R. 9 — See Constitution of India 
Art. 228 ` (Jul) 1170 B 


Andhra Pradesh Engineering Subordi- 
nate Service Rules, Note (2) (framed 
by G. O. MS. No. 893) — Validity of 
— Special weightage or benefit given 
by the Rule to supervisors is neither 
-arbitrary nor violative of Article 14 of 
_ Constitution i (Jul) 1185 


is not 


(Sep) 1447 B- 


' Andh Pra General 


Andhra Pradesh- Excise Act (17 of 1968}, 
S..3 — A. P. Excise: (Léase of Right to 
Sell Liquor in Retail) - Rules ~(1969), 
R. 12'-—— Instructions of Co 


. mrmissioner 
of Excise, D/- . 10-6-1975; 3-8-1979; 20-9- 


1979 and 21-9-1979 -— Auction of ex- 
cise shops in twin cities of the-Hydera- 
bad- and Secunderabad for year 1979-80 
one lot — Reasons for grouping. them 


together not, recorded’: before holding 
auction — It is invalid — R. 12 is 
mandatory (Sep) 1502 


Andh Pra Excise (Lease of Right to 
Sell Liquorin Retail) Rules (1969), R, 12 


n = Sea A, P. Excise Act (1968), S. 3 


- (Sep) 1502 
Andh. Pra General Sales Tax Act 
(6 of 1957) 
' See under Sales Tax. 
Sales Tax Rules 
(1957) a 
See under Sales Tax. j 
Andhra Pradesh Land Reforms (Ceiling 
on . Agricultural Holdings) Act (1 of 
1973) 
See under Tenancy Laws, 


‘Andhra Pradesh Motor Vehicles (Taxa- 


tion of Passengers and Goods) Act (16 
of 1952), S 4 Q) — Rules framed 
under, m 1957 — Rule 1, sub-rules (3), 
(4): and (5) deleted with retrospective 
effect — S, 4 (1) held did not confer 


‘on Government power to make retro- 


apective rules — Retrospective’ deletion 


i illegal (Nov) 1872 
Andhra Pradesh Private 
Educational Institutions Control] Act 


(141 of 1975), Sec. 3(1) & (2) — Sub- 
sections (1) and (2) are violative of 
Article 80 (1) and are wholly inappli-~ 
cable to minority institutions - 

(July 1042 B 


——S. 3 (3) (a) & fb) and (4) — Sub- 


sections (8) and (4) are not violative of 
Article 30 (1) ofthe Constitution 
(Jul) 1042 C 
-—Ss, 4, 5 — Sections are unconstitu- 
tional as being violative of Art. 30 (1) 
(Jul) 1042 D 
-—5S. 5 — See Ibid, S. 4 (Jul) 1042 D 


o—S, 6 —. Section is not ultra vires 
Art. 30 (1) (Jul) 1042 E 
~———S, ¥ — Section is regulatory in 
‘character and is valid (July 1042 F 


~—Ss 8,9 — Sections do not apply. to 
(Jul) 1042 G 


| (Jul) 4042 G 
——Ss, 16, 11 — Sections are regulatory 
tm nature and not violative of Arti- 


5. 8 


-* Subject: Index, ALR, 


A, P.. , Private Educational 
-ete,. Act (contd.) 
cle 30 (1) of the Constitution - 

“uly 1042 H 


——S, 11 — See Ibid, S, 1 10 


{July 1042 H 


-~—S, I5 — -Revisional power 
the section is in the best interests of 
the minority institution and is: constitu- 
Eionally valid (Jul} 1042 I 
m——Ss, 16, 17 ~~ Sections are violative 
of Article 30 (1) and have no applica- 
tion . to minority institutions ` 


one 1042 J 
—S, 17, = See Ibid, S 


‘Andhra State Act (30 of 1953), S. 53 ~ 
Applicability of Madras Estates (Aboli- 
tion and Conversion into Ryotwari) Act 
to Chittoor District 


Appeal. — Acquittal, 
Powers ang ee 
Cr, P, C. (1974), S. 386 
—Appellate Court, 

Cr. P, C, (1974), -S, 386 


Appellate court, powers of — Remand 
-See Civil P.C, (1908) O., 41, R. 23 


Arbitration Act (10 of 1940), S, 8 (1) 
(b) — Power of Court to appoint arbi- 
trator 
~—S, 34 — Bar to suif + Works con- 
tract with Government ~~ Held on in- 
terpretation of relevant clause therein 
Shaft it did not amount to arbitration 
clause, AIR 1947 Lah 215, Overruled 

(Oct) 1522 
Arms Act (54 of 1959), Pre —~ Interpre- 
tation of provision of Act‘— Cases de- 
cided under old Act of 1878 should not 
be blindly . followed - (Jan) 52 D 


from — 
Sea 


appeal 
court — 


of, — See 


—S. 29 (b) — See also Words and | 
P 


hrases — Possession (Jan) 52 A 
e—Ss, 29 (b), 30 — Material on re- 
cord showing prima. facie that fire-arms 
were delivered by licence-holders ije 
unauthorised persons ` for re 
Framing of charge under Ss, 29° (by 


and 30, held justified — Cri JRevn, 
No. 85 of 1972, D/~ 16-8-1972 (Cal), 
Reversed '  (QWanj 52 C 


»—Ss, 29 {bj, 30 -— Protracted trial — 
Eight years. lapsed before framing of 
. charges — No ground for not putting 
accused. on trial {Jan) 52 E 
»—S, 30 -~ See Ibid, S, 29 (b) 
(Jan) 52 C, E 
Assam Excise Rules (1945), -R, 223 (2) 
. See Constitution of India, Art, 226 
pe ae, (Oct) 1524 


ae 1042 ES 


(Jan) 133 A 


. — Question whether 


(Jan) 103 . 


‘Bihar 


1980. Supreme Court. 15 
Bail —- :Añticipatory: bail — ‘Grant of 
— See Criminal P. C, S, 438 


Regulation Act (10 of 1949), 


Banking 
. Section 45 (2) and (10) —. Travancore 
_Chitties. Act (26 of. 1920), Ss. 39, 45 — 


Kottayam Orient - Bank Ltd, (Amalga- 
mation with State Bank of Travancore) 
Removal of Difficulties Order 1961 — 
Validity of order —. Decision D/- 20-1- 
1969 (Ker), Reversed | (May) 650 


Bar Council of Delhi Election Rules 


-(1968), R. 3 (j) Proviso — See Advo- 
‘cates Act (1961) S, 3 (4) 


(Oct) 1612 A 


Benàmi — Plea of — House purchased 
by wife by registered deed — Attach- 
ment for sums ` due by husband — 
Claim by wife that house was her per- 
sonal property — Presumption — Onus 
of proof (Jul) 1040 A 
—— Purchase of property by wife — 
Nature of evidence to show that pur- 
chase. was benami (Jul) 1040 B 
transaction d 
benami or not — Principles gov 
determination of R, F, A, No, 31 of 1960, 
Df- 5-8-1970 (Raj), Reversed 


(Mayj 727 C 
Two. „kinds of transactions recognized 
in India (May) 727 B 


Bihar Consolidation of Holdings and 
Prevention of Fragmentation Act 
(22 of 1956) 

‘See under Tenancy Laws, 


Bihar Hindu Religious Trusts Act (1 of 

1951), S. 2 (1) — Trust of a public or 

religious nature — Test to determine 

~ (Apr) 514 

Bihar Land Reforms Act (30 of 1950) 
See under Tenancy Laws, 


Land Reforms Rules (1951) 
under Tenancy Laws. ‘ 


Bihar Police ‘Service (Recruitment) 
Rules (1953), R, 3 — See Constitution 
of India, Art, 14 (Aug) 1246 
Bombay Agricultural Debtors’ Relief 
Act (28 of 1947) ; 
See under Debt Laws, 
Bombay Hereditary Offices Aet (3 of 
1874), S. 5(1) — See Houses and ‘Rents 


See 


— Bombay Rents, Hotel and Lodging 


House Rates Control Ace (1947), S. 5 
(11), (6) (Apr) 590 B 
——S. 10 — See Bombay Paragana & 
er aie Watans (Abolition) Act (1950), 
S., 4 (Nov) 1759 B 
Bombas: Judicial Service Recruitment 
Rules (1956), R. 4 (2) (iv)— Continuation 
of Judicial Officer belonging to Junior 
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Bombay Judicial Service’ 
Rules (contd.) 
Branch, Class I, in service after period 
of probation — Officer cannot be deem- 
ed to be automatically confirmed, Spl. 
Civil Appin. No. 138 of 1972, DÍ- 4-3- 
1976 (Bom), Reversed (Jan) 42 A 


Bombay Land Revenue Code (5 of 1879), 
S. 40 — See Tenancy Laws — Bombay 
‘Merged Territories and Areas (Jagirs 
Abolition) Act (1954), S. 3 


Recruitment 


(Jan) 59 


Bombay Merged Territories and Areas 
(Jagirs Abolition) Act (38 of 1954) 
“ See under Tenancy Laws 


Bombay Paragana and Kulkarni Watans 
(Abolition) Act (60 of 1950) 
See under Tenancy Laws 


‘Bombay Personal Inams Abolition Act 
(42 of 1953) 
See under Tenancy Laws 


Bombay Rent Hotel and Ledging House 
Rates Control Acts (57 of 1947) 
See under Houses and Rents 


Bombay Ke-organisation Act (11 of 
1960), S. 29 (1) — See Constitution of 
India Art, 222 (1) (Dec) 2079 


Bombay Talugdari Tenure Abolition Act 
(62 of 1949) 
See under Tenancy Laws 


Cantonments (Extension of Rent 
trol Laws) Act (46 of 1957) 
See under Houses and Rents 


Central Civil ‘Services (Classification, 
Control and Appeal). Rules (1965), R. 2 
(a) — See Ibid, R. 56 (j) (Apr) 557 


——R, 56 (j) r/w R. 2 (a) — Competent 
authority — Government servant ap- 
pointed by Comptroller and Auditor 
General and his compulsory retirement 
order issued by Director of Commer- 
cial Audit — Compulsory retirement is 
legal (Apr) 557 


Central Civil Services (Temporary Ser- 
vice) Rules (1965), R. 3 —Employees of 
Beas. Project putting more than ie heer 
service — Cannot still be declared — 

quasi-permanent employees in ae 
of suitability certificate by appointing 
authority (Jan) 115 B 


——R. 5 (1) — Terms and conditions 
- of service must be construed reasonably 
— Too technical a view can defeat 
essential spirit and intent behind con- 
ditions — Judgment in Civil Writ Petn. 
No. 1956 of 1979, D/- 11-7-1979 . (Pat), 
Reversed . (Sep). 1457 


Con- 


Central Engineering Pool Group “A” 
of the Ministry of Shipping and Trans- 
port (Roads Wing) Rules (1976), 
R. 1 — See Constitution of India, Arti- 
cle 14 (Dec) 2086 


Central Engineering Service (Roads) 
Group “A” of the Ministry of Shipping 


and Transport (Roads Wing) Rules 
(1976), R. 1 — See Constitution of 
India, Art. 14 (Dec) 2086 


Central Engineering Service (Roads) of 
the Ministry of Transport and Com- 
munications Department of Transport 
(Roads Wing), Class EÐ Recruitment 
Rules (1959), R. 3 — See Constitution 
of India, Art. 14 (Dec) 2088 
w— 19 — See Constitution of India, 
Art. 14 (Dec) 2086 


Central Excises and Salt Act (1 of 1944), 
Sch. I, Item 22 — See Sales Tax — 
Rajasthan Sales Tax Act (1954), Sch. 
Item 18 (Oct) 1552 A 
———Sch. I, Item 22 — Includes indus- 
trial fabrics as well 

(Oct) 1552 C 
Central Health Service Rules (1963), 
R. 5 — See Constitution of India, Art. 
16 (Aug) 1255 A 
——R, 8 (3) — See Constitution of 
India, Art. 16 (Aug) 1255 A 
Central Provinces and Berar Munici- 
palities Act (2 of 1922) 

See under Municipalities 


Central Sales Tax Act (74 of 1956) 
See under Sales Tax 


Central Sales Tax (Amendment). 
(28 of 1969) | 
See under Sales Tax 


Cinematograph Act (37 of 1952), 5. 5-A 


Act 


— See 
(1) Penal Code (1860), S. 79 
(Apr) 605 
(2) Penal Code (1860), S. 292 
(Feb) 258 B 
S, 6 — See Penal Code (1860), Sec- 
tion 292 (Feb) 258 B 


Civil Procedure Code (5 of 1808), Sec- 


tion 2 (11) — See Ibid, O. 22, R. 1 

. (May) 707G. 
——§. 9 — Wrongful dismissal from 
service — Prayer for reinstatement and 


in the alternative for compensation — , 
Maintainability of suit. 1970 Lab IC 


115 (Bom), Reversed (Jan) 16 
-———-5S. 11 — See also 
(1) Thid. O. 2,°R. 2 £ 
(Feb) 181 A 
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Civil P. C. (contd.) 

(2) J. & K. 
(1990 Smvt.), S. 52 (Sep) 1349 B 
——S, 11 — Matter heard and finally 
decided —- Question, of law relating to 


jurisdiction of Court. —. Erroneous deci- 


gion — Decision does not operate as 
res judicata (Aug) 1201 B 
-——S. 11 and O, 9, R. 9 — Suit by 
tenant dismissed for default — Appli- 
‘eation for setting aside decree rejected 
— Warrant of possession issued — 
Subsequent application under. S. 25 of 
Delhi Rent Control’ Act for 

warrant barred by‘ res judicata, 1969 
Rent CJ 657 (Delhi), Reversed : 
. (Oct) 1655 A 
—S. 47, O. 20, R. 12 — Administra- 
tion of Evacuee Property Act (1950), 
S. 48 — Decree for mesne profits — 


Payment of court fees made condition ` 


precedent (Dec) 2080 
——S. 51 réad with O. 21, R. 37 — 
Arrest and detention in civil. prison — 
Judgment-debtor subsequent to the 


date of decree having. no means: to pay 


— Absence of mala fides and dishonesty 
— Arrest and detention is violative. of 
Art, 11 of International Covenant on 
Civil and Political Rights and Art. 21 
of Constitution of India. C` R. P,.No 
1741 of 1979-A, D/- 9-7-1979 (Ker) 
Reversed. (Mar) 470 A 
——§. 96 — Suit for partition -— 
Question whether particular property 
was joint family property — Well 
considered finding of trial court, held, 
wrongly reversed by the High Court 
AIR 1969 Mad 329, partly Reversed’ 
(Dec) 2056 
»~— Ss. 100 and 101 — Second appeal 
— Concurrent finding of fact — Inter- 
ference by High Court — Principles 
(Nov) 1754 A 
——S, 101 — See Constitution of 
India, Art. 136 
—§ 115 — See also Code of Civil 
Procerure (Uttar Pradesh Amendment) 
Act (1978), S. 3 (Oct) 1575 
——S. 115 (as amended in U. P. in 
1978) — Revisional Order of ` District 
Court under Sec. 115 — Revision 
against order under Sec. 115 in High 
Court, not maintainable 
os (Jun) 892 A 


——S. 115 (as amended m U, P in 


1978) — Revisional Order of District 
Courts under Sec. 25 Provincial Smali 
Cause Courts Act — Order not open 
fo revision: under Sec, 115, AIR 1972 
All 242, Overruled (Jun) 892 C 


Land Acquisition Act | 


(Apr) 493 © 


Civil P. C. (contd.) ` ji 
-——S. 115.— Petition under Sec, 115 
cannot be. converted into one under 


- Article (227 of the Constitution 


(Jun) 892 D 


aS 116 — See Constitution of India, 


Art, 137 (Dec} 2041 
-—S,. 144, Explanation (added in 11978) 
-— Restitution — Decree varied or re- 
versed in appeal by High Court — 
Only court of first instance is compe- 
tent to order restitution — Appeal to 
Supreme Court — Reversal decree of 
High Court affirmed — Restitution can- 
not be granted by Supreme Court 
(Oct) 1528 B 
w»—S, 151 — See Constitution of India, 


Art. 136 (Aug) 1334 B 
-—S. 357 — See Constitution of 
India, Art. 133 (Mar) 452 B 


—O, 2 R 2; 0.6, R 17; S. 11 — 
Delhi Rent, Control Act (1958), Ss. 14-A 
(1), 14 (1) (e) and (f — Landlady bas- 
ing-her, suit claims on three distinct 
causes of action ie. under Ss. 14-A (1) 
and 14 (1) (e) and (Ð — Test to deter- 
mine applicability of O, 2. R2 OC PC 
pointed ` (Feb) 161 A 
-—O, 6, R. 2 — See Houses and Rents 
-- Delhi Rent Control Act (59 of 1958), 
S. 21 . (Feb) 193 A 
——O. 6, R 7 — Plaintiff claiming 
house on basis of patta — Plaintiff un- 
able to. prove that patta was issued in 
his name — Held; plaintiff could be 
allowed ‘to prove that though considera- 
tion was not paid by him he alone was 
entitled to suit house 

(May) 727 A 


~——O, 6, R. 8 — See Constitution of 


(Feb) 161 A 
——O 7, R. I — See — 
(1) Court-fees and Suits Valuation — 
Tamil Nadu Court-fees and Suits 
` Valuation Act (1955), S. 21 
l (May) 691 A 
(2) Coust-fees and Suits Valuation — 
Tamil Nadu Court-fees and Suits 
Valuation Act (1955), S. 37. (1) and 
(2) (May) 691 B 
——O. 7, R 6 — See Limitation Act 
(1908), Sch. 1, Art 10 
) (Sep) 1436 


u-—), 8, R. 2 — See 
(ly ‘Constitution of India, Art. 133 


(Jul) 1109 
J Representation of the People Act 
a S. 87 Ea (Sep) 1347 A 

= 0. R. 9 — See 
0) Thid. S. Il (Oct) 1655 A 
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Civil P. C. (contd) ` w 
sO: 12, . B65 Sea ‘Ibid, “0, 19, 


R, 3 _ {Aug} 1255 B 
o——), 19, R3, O. 12, R. 5 — AR- 
davits by Government ~ Admission 


in — Evidentiary. -Value — -. 
(Aug). 1255 B 


——O. 20,.R 42 — Sea Tbid, S, 4 

(Dec) 2080 
5—0, (21, R2 =i Seq. Ibid O; 21, 
Rule 16°. «+ K 


. decree — ; 

”. eree-Holder ` and: judgment-debtor : in 
. spite of notice of ‘assignment — No bar 
to. execution of decree by å ee = 
Decision. of All HC Reversed.- {1897} 
TLR 20 Mad 157 and AIR 1945 Oudh 
_ 225 and AIR 1960 Andh Pra 305, -Over- 
` žule - — (Janj 159 
~—0. ai, R, 37 — See Ibid, S. 51. 


(Mar) 470 A: 


a “21, R. 66 == Sea Constitution of 
India, Art, 299 > - (May) 680 B 
——O, 21, R, 9} = Sea Constitution of 
India, Art, 133 (Dec) 2139 
——0O. 21, R. 92 m; Sea Constitution of 
India, Art, 133. 
——O, 22, ‘Rule 1 cand. Section 2 (13) 
»— Suit for possession of Math property 
instituted by Mahant on behalf of Math 
-- Pending decision of Appeal Mahant 
‘died and succeeded by another Mahant 
~- Suit does not abate, AIR 1950 Pat 
184, Overruled _ (May) 707 G 
_-——-O, 22, Rr, 4, 10 —-. Death of one of 
the respondents Manager of J, H, F, 
pending appeal — Application to bring 
succeeding manager made’ under O. 22, 
io baed of R 4 ‘after expiry -of 
imitation —. Technical. objection against 


_resort.to O, 22, R, 10 not allowed in 


Supreme Court: appeal 


(Jan) 64 A 
—0, 22, R 10 = See Ibid, O. 22. 
Rule 4 : (Jan) 64 A 


——O, 23,. R. 3 = See Constitution of 
India, Art, 133 (Dec) 2137 


——O. 29, R. 2, CL (b) — Suit against 


“a company —. Mode of service of sum- 
mons — Mere handing over of. sum- 
mons to an employee not authorised -to 
accept summons does not amount ‘fo 
valid .service on company, AIR 1978 
Madh Pra 157, or | 

‘(uly 1169 


Da0; 39, R. 2A — Injunction — Dis- 
obedience ' ‘of court’s’- order: by Govt. 
~<- Contempt, Civil Revn. No: 112 ‘of 
1916; ar 20-1- 1979, (Raj); Reversed. - 

“nea a (Apr) 600 


„Act (1870), S . Dd o 
——O, 41, R 23 — Trial Coutts deci- 


! : (Jan) 15% 
"0; 31:7 - Rr.. 16, ga: Assignment -of 
Satisfaction of decree- by de ` 


(Dec) 2137, 


_ also 


Civil P. C. (contd) - : 
—O, 41, = 23 — “Bee alio Court-tecs 
. (Apr) 591 


sion on one issue reversed: in -appeal —= 

i of. appeal on merits — Possi- © 
bility of denial of opportunity to 
adduce . evidence on other issues == 
Proper course is to sore remand - 
. (Feb) « 192 
-—O. 41, R, 27. — S kecpton of addi- - 
tional eviderice —. Application for, filed- 
before’ High. -Court.- ‘many. - years. : after 
suit had been: filed — High Court held 
rightly refused ae Same -. 

(Mar) 448 B- 

——0O, 4%, R. 1 — ‘Bee Constitution of 


India, Art, 137 l (May). 674. 
Civil Procedure . gee (Uttar Pradesh 
Amendment) Act (31 of 1978), S, 3 — 


. Revision —- Powers of High Court and 


District Courts — Scope of 
(Oct} 1575 
Confirmation == See 
Service Recruitment - 


Civil Servant ne 
Bombay Judicial- 


Rules (1956), R, 4 (2) (ivy 


Civil Servant — Temporary - Servant -— 
Termination — See . Constitution of 
India, Art, 311 i 


—Compulsory retirement— Sea ae 
(l) Constitution of India, Art, 813 
(2). Fundamental Rules, R, 56 {a} 

Civil Service Regulations, Arts, 189, 

420, 458, 352 and 353 — Loss of lien 

under Art, 189 and forfeiture of ser- 

vice under Art,. 420 -~ Has no relevancy 


to grant or withholding of pension 
under Arts, 352 and 353, L, P, A. No.. 
153° of 1969, DJ- 10-4-1969 (Punj & 
Har), Reversed - {Apr}. 554 
~—Art, 352 | s See Thid, Art, 189 

(Apr) 554 
=——Art, 353. =- See ibid, Art. 189 

(Apr} 654 - 
——Art, 420 -= See Ibid, Art, 189 

(Apr) 554 
—— ATE, .458 = See Ibid, Arf. 189 

(Apr) 554 
Reon, 465 =~ See Constitution of 
India Art, 136 ` ` (Feb) .269 
——Regn, 465-A — See | ` Constitution _ 
of India, Art, 136 (Feb) 269- 


Civil Services — Civil Servant — Pro- 


-bationer — Termination — Seg Consti= 


tution of India, Art, 311. 


Coal Mines (Nationalization) Act: (26 of 
(1973), S. 2 (b) — “Coal Mine” — Sea 
Coal - Mines "-(Nationialization) 
andani ‘Act (1976), Ss. 3 (3) - 
‘(Aug 1309.. 


. Subject- Index; A I. R 


Coal Mines -(Nationalisation) Act: -(contd.) 
Ss, 2:(b)}, -3 (3) (a);-50 (2) '—.- “Coal 
mine” —- Definition: does not apply to 
composite mine containing - ‘alternate 
seams ‘of Coal and fire-clay 
provisions ' of Ss, 3.(3) (a) and’ 80::(2) 
apply ‘to leases of: composite mines — 


(Nov) 1682 C 
m, K (a) Bee hia, eee O 
(Nov) 18682 C 
——S, 30." @ — , Bee rpa S. 2 (b) - 
_ - (ov) 168% C 


Coal Mines (N ationalisation} Amend- 
ment Act (67 of 1976), Pre. Ss. 3 (3), 
4 and 5 — Act cannot be said to... be 
violative of Art. 14 on ground that it 
discriminates against workman in 
mines ‘operated by. agencies ‘other than 
those contemplated by S. 3 (3) ` 
(Dec) 2031 
m, 3 (3) — See. also Ibid, Pre. 
(Dec) 2031 
5 3 G — Interpretation ` _of — 
‘Coal’ mine’ includes coking coal mine 
— S. 3 (3) Clamps down the bah on 
extraction of coking coal also . 
| (Aug) 1308 
-—S. 3 (3) (b) —-See Constitution 
of India, Art. 14 (Nov) 1682-D 


~—§, 4 — See Ibid, Pre, (Dec) 2031- 


——S, 5 — See Ibid, Pre, (Dec) 2031 
Coffee Act (7 of 1942), S, 5 — See 
Sales Tax — Central Sales Tax Act 
(1956), S. 5 (9 (Sep) 1468 
——S, 20 — See Sales Tax — Central 
Sales Tax Act (1956), S. 5 (2) > 

(Sep) 1468 F 
soe 21 — See Sales Tax — Central 
Sales Tax Act (1956), S. 5 (2) | l 

(Sep) 1468 F 
——S, 25 — See Sales Tax — Central 
Sales Tax mee (1956), 'S. § (3) 


Sales Tax Act (1956), S. 5 (3) 

(Sep) 1468 . F 
Cognizance of offence — See Cr, P. C 
(1974), S. 190 


Coking Coal Mines  (Nationalisation) 
Act (36 of 1972), S. 3 (c) — ‘Coal Mine’ 


=- See Coal Mines (Nationalisation] 
Amendment Act (1976), 8, 3 (3) 

(Aug) 1308 
S8, 3 (n), 4 (1) — “Owner”. — Mean- 


ing of — Includes “Raising Contrac- - 


tor’, he being an occupier — He can- 
not escape consequences of vesting 
under - Section 40) G@) ed 1858 A 
m5, 4 (1) — See Ibid, 'S. 3 (n)- 

Pe T ia Lo Nov} : 1858 A 


— ‘However | 


` Compulsory 


1980 Bumremė Court. t i -I9 


Coking Coal. Mines - _ (Nationalisàtion) 
Act: (contd:) E - 


pag 27- (3): and (4) — Safety opera- 


tions carrieď- out by raising contractor 
prior ‘to. nationalisation — Subsidy  re-. 


` ceivable. ‘from Coal Board: — Covered 
. by S. 22- (3) — C. W. No. 616 of 1976, 


BI 20-12-1977 (Deihi), Reversed 
(Nov) 1858 B 


g Companies Act (7 of 1913), S. 194 — 


See Ibid,’ S. 209-H ` (Apr) 575 B 
——Ss.. 209-H, 212, 244-B, 194 --— Dis- 
solution’ of Company’ — Liquidator can- 


-not représént Company - ‘and execute re- 


- gistered’'sale deed ' (Apr) 575 B 
——S, 212° _ See Abid, S. 209-H 
(Apr) 575 B 


— 244-B — See Ibid, S. 209-H 


(Apr) 575 B 
Companies Act (1 of 1956), S. 2 (24)— 
See Income-tax Act (1922), S. 10 - (2) 


(xv) . (Feb) 235 
39. 384 ‘See Income-tax Act 
(1922) S. 10 (2), (xv)... (Feb) 235 
Company — Businesss Expenditure — 


See Income-tax Act (1922), S. 10 (2) 


Retirement — See Aill 
India Services (Death-Cum-Retirement) 
Rules (1958), R, 1618 

~——See Central Civil Services ig C. A5 
Rules (1965) R, 56 (4). 

Conditions of Service —- Interpretation 
-—— See Central Civil Service (Tempo- 
rary Service) Rules (1965), R. 5 l 
Conduct- of Elections Rules (1961), 
R. 63 (3) — Recount of ballot papers 
-Order for When justified — Pleadings 
and proof. (Feb) 206 A- 


' Confession — Retracted Confessions — 


See Evidence Act (1872), Ss. 24, 30 
Conservation of Foreign Exchange and 

Prevention of Smuggling Activities 

Act (52 of 1974) 

See under Public Safety. 3 
Constitution of India, Art, 12: — See 
also 

(1) Ibid, Art. 14, (May). 738 B. 

{2) Ibid, Art, 32 (2J (May) 738 A 
»—Art, 12 and Article 13° — Applica- 
bility of, Part IH, to personal Law of 
parties — Sudras whether incapable of 
agian te Sanyasis, AIR 1972 All 273, 

(May) 707 A 
ae 12 — U. P, State Warehousing 
KORPo — It is an “authority” 

~ -(SJunj 840 A 
»——Art, 43 — See also — Hindu. Law 
=- Religious Endowment (May) 707 B 
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Constitution, of India (contd.) 
——Art. 13 — Unconstitutional Laws ~~ 
Socio-economic  bio-data of challenged 


legislation — Must be produced by liti- © 


gants explaining how, why and why not 


of each clause . (Feb) 286 A 
——Art. 14 — See also 
(1) Ibid, Art, 31 A’ (Dec) 2097 B 
(2) Ibid, Art. 32 (2) (May) 738 A 
(3) Ibid, Art. 226 (Dec) 2141. 
{4) Ibid, Art. 309 (Mar) 379 


_{5) All India. Services (Conditions of 
Service:— Residuary Matters) 
‘Rules (1960), R. 3 Sep) 1461 A 
_%) A. P. Engineering Subordinate 
Service Rules, Note (2) 
: n (July 1183 
{7) Coal Mines R 
Amendment Act. (19786), Pre. 
ay 203f 
(8) Criminal P. C. (1974), S. 354 (3 
(Jun) 898 © 
{9) Criminal P. C. (1974), S. 433 A 
-(Dec) 2147 E 
(10) Debt Laws U.P. Public Moneys 
(Recovery of Dues) Act (25 of 


1965), S. 3 (Jun) 801 
(11) High Court Judges (Conditions of 
Service) Act (1954), Sec 14 
- Proviso 2 (Oct) 1671 
(12) Land Acquisition Act (1894), 
S. 17 i - (Feb) 319 C 


(13) Municipalities — Gujarat Munici~ 

palities Act (1964), §. 233 (1) 
(Jul) 1144 

(14) Penal Code (1860), S. 302 

(Jun) 898 B 
(15) Punjab Reorganisation Act (1966), 
S. 79 (Jan) 115 D 
(16) Tenancy Laws — Bihar Consoli- 
dation of Holdings and Preven- 


tion of Fragmentation Act (1956), 


S. 4 (c) (Dec) 2052 
(17) Tenancy Laws — Haryana Ceil- 
ing on ‘Land Holdings Act (1972), 
S. 3 (f ) 2097 ¢ 


(18) Tenancy Laws — Haryana 
ing on Land Holdings Act (1972), 
S. 8 (Mec) 2097 E 

(19) Tenancy Laws — Haryana Ceil- 
ing on Land Holdings Act (1972), 


S. 9 (Dec) 2097 D 
` (20) Tenancy Laws — Haryana Ceil- 
l ing on Land Holdings Act (1972), 

S. 18 (7) (Dec) 2097 H 


'(21) Tenancy ‘Laws — U. P. Imposi~ 
tion of Ceiling on Land Holdings 
Act (1961), Ss. 5 (6), 5 (3) 

(Nov) 1762 F 

{22) Tenancy Laws — U. P. Imposition 

. of Ceiling on Land Holdings Act 
(1961), S. 5 (6) - (Nov) 1762.C,D 


Ceil». 


Constitution of India (contd.) $ 
(23) Town Planning Act (Travancore 
’ Act’ 1108), S, 12 (Sep) 1438 A 
- (24) Town Planning Act. (Travancore 


Act 1108), S. 38 (Sep) 1438-B 
(25) Town Planning (Travancore 
Act 1108), S. 34 (Sep) 1438 C 


———Art, 14 — Madras Hindu Religious 
and Charitable Endowments Act (19 of 
1951), S. 76 (1) — Applicability of the 
Madras Act to one district only of 
Karnataka i,e. South Kanara does not 
offend Art. 14 of the Constitution 
(Jan) 10 - 


' ———Art 14 — Promotion to: the post of 


A.D. J. challenged on ground of viola- 
tion of Art. 14 — Petitioner’s conten- 
tion that he had unblemished career 
found to be incorrect — Petitioner and 
other Sub-Judges not being similarly 
situate as being of equal merit, held, 
there was no question of discrimination 

(Jan) 104 B 


——Art, 14 — Delhi Rent Control Act 
(1958), S. 25B — S. 25B is not violative 
of Art. 14 of Constitution — Scope of 
Art. 14 explained (Feb) 161 B 


——Art. 14 — Kerala Buildings _ Tax 
Act (7 of 1975), Pre, — Choice of 1-4- 
1973 as the date of imposition of tax 
under the Act — Choice could not be 
assailed as discriminatory under Art. 14 


of Constitution (Feb) 271 B 
———Art, 14 — Kerala Buildings Tax 
Act (7 of 1975), Pre. — Method of de 


termining capital value of a building on 
the basis of its annual value is not 
hypothetical and arbitrary — Act can- 
not be struck down as unconstitutional. 

(Feb) 271 C 
—————Arts, 14, 246 and 265 and Sch 7, 
List I, Entry 52 and Entry 97 and 
Sch. 7, List II, Entry 54 — U, P. Su 
garcane (Purchase Tax) Act (9 of 1961), 


S. 3 — Validity (Feb) 286 D 
——~-Arts, 14, 16 — Survey of India 
(Recruitment from Corps of Engineer 


Officers) Rules (1950), R. 5 — Validity 
— Not violative of Articles 14 and 16 
W. P. 1269 of 1975, D/-5-9-1975 (Andh 
Pra), Reversed (Mar) 452 A 
Art. 14 — U. P. Excise (Amend~ 
ment) (Re-enactment and Validationj 
Act (5 of 1976) Pre — Reasonableness 
of retrospective operation — Test 

- (May) 614 G 
——Arts, 14 and 12 — Delhi Develop- 
ment Act ‘(61 of 1957), Ss. 3, 3 (3) b} 
57, 58 and 59 — Delhi Development 
Authority. (Management and Disposal of 





Constitution. of India (contd.) : 
Housing Estates) \ Regulations. 
Regulations 2 (13), 59 — -Delhi Deve- 
lopment Authority levying surcharge 
as component of disposal price of flats 
in certain area under certain scheme 
— Levy. whether discriminatory.— Off- 
ering flats to Government - for. staff 
quarters at less price if discriminatory 
(May) 738 B 
——Arts. 14, 19, 21, 137 and 145 +e) 
— Supreme Court Rules (1966), O. 40, 
Rr, 2 and 3 — Charges introduced by 
Amendment of 1978 — Not ultra vires 
the Constitution and cannot be chall- 
enged (Jun) 808 
—Arts. 14, 15 — Admission to educa- 
tional institution -—-. Scope and applica- 
bility of Arts. 14 and 15 (Jun) 820 A 
——Arts. 14, 15 — Protective discri- 
mination ` promotional of equalisation —~ 
Plea — Proof - — Burden. of 4 
(Jun) 820 B 
——Arts. 14, 15 — - Admission ‘to educa- 
tional institution -~— Quantum of reser- 
vation should not be excessive — Insti- 
tution~wise reservation — Validity of 
(Jun) 820 C 
——Arts. 14, 15 —- Admission to educa- 
tional- institution —— Admission to Delhi 
University for post-graduate degree 
course in Dermatology — Denial of — 


Propriety (Jun) 820 D 
——Arts, 14 and 32 — Admission ‘to 
medical college — Classification for 


purpose of quota — Scheme — It is 
University-wise and - not territory- 
wise (Jun) 838 
——Arts. 14.and 16 — M. S. M. Rail- 
way employees in Madras State — 
Classification of Commercial Clerks and 
Assistant Station Masters/Station Mas- 
ters — No identity of class — Advan- 
tages created later on in favour of 
Commercial Clerks owing to peculiar 
developments — Question of discri- 
mination does not arise (Jul) 959 
——Arts. 14, - 265, 110 (2), 199 (2), 
Seventh Sch, List I, Entry 96; List II, 
Entry 66 and List WJ; Entry 47 — 
Punjab Agricultural Produce Markets 


Act (Punjab Act 23 of 1961), Sections . 


23,3 (9), 27, 28, 26 and 6 (3) — Pun- 
jab Agricultural Produce Markets 
(General) Rules (1962), Rules 29 and. 24 
(1) — Tax and fee — Distinction — 
- Burden of fees — Phrase ‘quid pro 
quo’ — Meaning of — -AIR 1976 Punj 
and Har 1, Overruled; AIR 1977 Punf 
and Har. 347 (FB), Reversed — Raising 
of rate of market fee from Rs, 2/- to 


Rs. W- per hundred rupees held not, 


(19685, 


—Art. 14 — 


: Tae ce. 
+ 4 7) 9 AN 
naa K- + pat wae 


1980 “Supreme Court’ ` i 21 
Constitution of India {contd} ` > 
-justifed. AIR 1977 Punj and Har 347 


(FB), Reversed — Future raising of 
market fees beyond Rs. 2 — Duty of 
preparing proper budgets, estimates and 


l balance sheets pointed out 


! v 8 (Jul) 1008 B 
—Art. 14 — Rule of law — Duty of 
the State to prevent -brutality by police 
methodology (Jul) 1087 
—— Arts. 14 ‘and 15 —- Admission to 
post graduate course in Medicine — 
Reservation only of 2% of seats for 
candidates from universities outside the 
State — It is ultra vires Arts, 14 and 
1D: 3. (Aug) 1230 A 
——Arts. 14, 16 — Government ser- 
vants — Posts of deputy Superinten- 
dents of police — Determination of 
seniority on basis: of continuous officia- 
tion — Valid. 1978 BBCJ (HC) 463, 
Reversed . (Aug) 1248 
——Arts. 14, 16 — Equality of opportu- 
nity —- Every departure from a rule 
which departure gives certain advan- 
tages to one group of civil servants as 
against another does . not necessarily 
involve an encroachment of funda- 
mental rights guaranteed by Articles 14 
and 16 — (Aug) 1275 C 
——Art, 14 — Tests for application of 
the article — Special Courts Act (1979), 
Pre, — Validity — Does not contravene 
Art. 14 ' (Sep) 1382 G 
——Art. 14 — Special Courts Act 
(1979), Pre.—Validity,— Whether invalid 
on ground that expression ‘High Publie 
or Political Offices’ has not been de- 
fined (Sep) 1382 H 
Art, 14 — Special Courts Act (1979), 
Pre. — Not void on ground of some 
persons getting special benefit on ac- 
count of some fortuitous circumstances 

(Sep) 1382 L 
Special Courts Act 
(1979), S. 5 — Validity — Not void on 
ground of vice of excessive delegation 
of powers. (Sep) 1382 M 
—Art. 14 — Whether Special Courts 
Act (1979) is void on ground that it pro- 
vides harsher prrocedure (Sep) 1382T 
Arts. 14, 19, 21 — Validity of Pun- 
jab Police Rules (1934), Rr. 26.21-A, 
26.22 — Handcuffing of prisoners- — 
Principle for classification (Oct) 1535 
Arts, 14, 19, 21, 32,226 — Rights of 











prisoners and remedies for denial of 
thess.: rights . (Oct) 1579 E 
Arts. 14, 19, 31, 3I-A —-. Coal Mines 





N ationalisation) Amendment Act (67 
of 1976) — Validity — Does not vio- 


: -——~Arts, 14; 
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: Constitution -’of: India-*(contd.): `: 


late provisions: of: Arts. 14, 19 d: A of- 
the Constitution: — S, 3- (3) (b). of the. 


.. Act.-brings- about mere: extinguishment 
within “Art, SI-A . 0, fey and -not ac- 
: quisition a {Nov} 1682 D 

“Art, 14 — U, a Sugar Under- 

- takings (Acquisition) -’ Act-. (28 of 1971), 

S&S. 3 — Act whether violative of Arti- 
cle 14 of Constitution by singling - out 

certain’ . scheduled undertaking -for 

drastic treatment.of take-over by way 

of acquisition ` (Dec) 1955 D 

Art: 14-— J, and K. G. Os, D+ 

9-7-1973; 21-4-1976 and 3-4-1978. -—~ 

. Admission to M. B. B.S. course for 1979- 

80 — Selection -of candidate for correct- 

ing regional imbalance: ds invalid  _ 

aat » (Dec) 1975A 
-—Art, 14 — J. and ‘K. G. O., D/- 9-7 

1973, Appendix II —. Adrniasion ~ to 

M. B. B.S. course for 1979-80 —- Selec- 

tion-on basis of “social castes” ‘is. “not 

open ‘to challenge * as. classification ‘on 
that basis is- we relerence to occipa- 
tion l S si 
——Art. aÈ, and K. G. Os., D}. 9- 


T-1973; 21-4-1976 and 3-4-1978 —-Ad- ` 


mission to M. B. B.S, -course for 1979- 


80.— Classification on basis of arëas - 
adjoining actual line of control and 


bad pockets’ is not violative of Art. 14 
(Decy 1975 C 
——-Art, 14 J. and K, G. O., Dj- 3-4- 
1978 — Admission to M, B. B.S. ‘course 


_ < -For “1979-80 Reserving 50 ‘marks out of 


| 150 ‘for interview ‘is. arbitrary in view 


of requirement to determine candi- 


date’s suitability on five factors men- 


_ Honed in the G. O. (Dec) 1975- D - 
——Arts, 14,° 19 (1) (g) — Grant of 
Largess — Discretion of Government 


. Hot - unlimited . — 
must satisfy test of reasonableness 
and public interest . (Dec) 1992 
16 — Appointment ‘and 
promotions — Government servants — 
_ Direct -recruitment by interview on the 
` result of competitive examination == 
i Classifications — Constitutionality 

l | (Dec) 2086 


pA TG Bek, Sch Vi List N 


Entry 3 — Court-fees — Scales’ of levy - 


(ec) 21258 A 
——Art. 15 — See Ibid, Art.14 
(Jun) 820; (Aug) 1230 A 
also 


(1) Ibid, Art, 14 (Mar) 452 A 
"aly, 959, (Aug) 1246, 1275, ~ 
(2) Ibid, Art, 233 (Sep) 1426 A 


(Dec) 1975. B. 


Government action- 


Constitution ‘of India;, (contd.); - a ie 
. (3) Thid;: Art. 309 - .-. (Mar) - S19. 
4). Ali India oS (Conditions of. 
Service- Paa Matters} 

-Rules - (1960); "R. ; 
ea (Sep) naa 1461. A. 
<6) ‘Punjab ; , Reorganisation Act: : (19686) 

: S259 op ees? (Jany. 115. D 

An 16 — Promotion challenged: or- 

ground of- -Supersession —. Maintain- 

ability - ¢ .- (Jan)..104. A 

-—Arts, 16; 32. and 311:.— Fixation of 

seniority after. ‘absorption ‘of staff 


à i ya 


‘from princely State in the- service. of 


Union Government’ on basis of- length 
of service after confirmation — No in- 
terference on “ground of ar ares of 
Art. 16 l : (Mar) 444 
-——Art, 16 — Pionie. = -Central 
Government . Health Service — Ophthal- 


' mology Speciality — Promotion to <a 


pr in Supertime Grade H —- Claim 


to promotion with retrospective effect 

-— Not allowed ._ > ug): 1255- A 
——Art, . 19. — Sée also + 

i (1) Ibid, Ar i 36, Tun) 808 

| a7 8 - (Oct) - 1535, -1579 E 

(Nov) 1682. D 

(2) Thid, Art. -31-A (Dec} 2097 B 

`- (3). Criminal Py. C, (1974), S. 354 (3) 

(Jun} . 698° C 

ES) Imports and .. ` Èxports Control 

l ‘Act. (1947), S. 3 (Jul) 1149 A 

- 6) pee Acquisition Act - (1894), 

17 n g (Feb) 319.C 


_ (8) Municipalities —. Gujarat’ Munici- 


' palitiės Act (1964), S. 233-01) ` 


(Jul) us 
(7) Penal Code- :(1860), - S, - 302 7. 
(Jun) 808. A 
(8) Prisons Act (1804), S. 40 
l (Oct) 1879 L. 
9) Pisoses Act (1900), S. 15 
(Oct) 1579%H 


(10) Tenancy Laws — U. P. Imposi- 

‘tion of Ceiling on Land Holdings: 

Act (1961), S. 1 (Nov) 1762 B 

f11) Tenancy. Laws:— U. P, Imposi- 

lon of Ceiling on Land Holdings 
Act (1961), S. 5 (6) - 

-  (NovjJ- 1762 C 

(12) U, P, Krishi Utpadan Mandi 

 Adhiniyam (1864), S. 17 fti): (b) 

(Jul} 1124 G 

——Arts, 19, 27 — Practice of keeping 

under-trials with convicts in jails —~ 

Offends the test of reasonableness in 
Art. 19 and ' ie in Art, 2] 

, (Oct 1579- C C 
795 : —. Prison 

_ . Rights of eam and . duties ies of 

eit (Oct] 1999 D 


Subject Index, A'I, R. 


Constitution of India: (contd.)-.. .- 3: 
——Art, 19 (1) (g) — See also.. Ibid, 
Art, 14-- | .- _ (Dec) . 1992 
——Art, 19 {D (gj) ~ U. P. Excise 
Manual Para, .680 Rule 17 — Levy of 
Rs, 1.10 per bulk gallon of denatured 
spirit as vend. fee — Price fixed . for. 
sthyl alcohol is ex-distillery - price 
No, impediment for addition of R. 1.10 
as vend fee (May) 614_F 
Art, 20 — See Representation of 
the People Act (1951), S, 94 aN 


- m 


. (Sep) 1362 B 
=—Art, 20 (1) — See Criminal P. © ` 
41974), S. 433-A (Dec): 2147 C 
»—Art, 20 (3) — Sea Criminal P, C, 
11974), S, 93 (1) {c) (Feb) 185. A 
an—Art, 21 — See also 

(1) Ibid, Art. 14 
(Jun) 808 
(Oct) 1535, 1579 E 
(2) Ibid, Art, 19 
l (Oct) 1579 C 
(3) Ibid, Art, 136 (Jun) 856 


(4) Civil P. C, (1908), S. 51 


(Mar) 470 A 
(5) Criminal P; C. (1974) S. 167 (2) 
(Jun) 847 
(6) Criminal P, C, (1974), Section 
= 354 (3) -> (Jun) 898 C 
(7) Criminal P, C, (1974), S. 438 
(Oct) 1632 B 

(8) Penal Code (1860), S. 302 
(Jun) 898 B 


(9) Tenancy Laws — U. P, Imposi- 
tion of Ceiling on Land Holdings 
Act (1961), S, 1 (Nov) 1762 B 

` ome Art 21 Special, Courts Act 

{1979) — Validity —- Does not violate 

. ai 


k 


——-Art, 21 — Prison vices — Prisoner 
a3 entitled to invoke Art, 21 for pro- 
section of his rights ' i, 

(Oct) 1579 B 


Art, 22 — See Ibid, Art, 226 


(Jun) 849 A 


~——Art, 22 (5) — See also. 

{1) Public Safety — Conservation of 
+ Foreign Exchange and Preven- 
tion of Smuggling Activities Act 

(1974), S. 3 (1) i 
( May) 765; (Nov) 1744 A 
(2) Public Safety — Conservation 
of Foreign Exchange and Pre- 


vention ‘of Smuggling Activities 
Act (1974),. Section 11 (1) 

a i = (Sep) 1361 

—Art. 22 (5) — Right to make a 


zepresentation Conservation. . of 


(Sep) 1382 U. 
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- Foreign. Exchange. and Prevention of 


Smuggling Activities Act (1974), Sec- 
‘tion. 3 (1); — Detention under — Un- 
reasonable’ delay in deciding represen- 
tation filed by detenu — That by itself 
is sufficient to render detention void 
a (Jun) 798 
——-Art. 22 (5) — Preventive detention 
— Right to make representation — Ex- 
peditious’ disposal, at every stage is 
essential . (Jun) 849 B 
——Art, 22 (5) — Preventive detention 
— Unexplained delay of 20° days in 
considering the representation - filed. by ` 
detenu — Held, continued . detention 
was violative of Article 22 (5) and 
therefore detenu was entitled to. be 
released forthwith ' ~ (Jul) 945 
~——~Art, 22. (5) —. Preventive detention 
— Inordinate and ‘unexplained delay in 
considering representation filed by de- 
tenu — Detenu ordered to be released 
forthwith = (Jul) 1123 
——-Art, 22 (5) Conservation of 
Foreign Exchange “and Prevention of 


- Smuggling Activities Act (52 of 1974), 


Section 3 (3) — Supplying of grounds 
of detention — Includes documents re~ 
lied upon in such grounds — Un- 
reasonable delay in supply of — De- 
tention illegal | (Dec) 1983 B 
~————-Art, 22 (5) — Consideration of re- 
presentation made by detenu — Delay 
in —, Effect (Dec) 1983 € 
———-Art, 22 (5) — Conservation of 
Foreign Exchange and Prevention of 
Smuggling Activities Act (1974), Section 
3 — Grounds of detention in English, 
not understandable by detenu — Art. 
22 (5) if violated (Dec) 2129 
———-Art, 22 (5) — Detention under 
Section 3 of Conservation of Foreign 


. Exchange and Prevention of Smuggling 


Activities Act, 1974 — Rights of de- 
tenu ` (Dec) 2130 
~——Art, 22 (5) — Rights of detenu 
and responsibility of detaining autho- 
rities (Dec) 2133 - 
——~Art, 24- — Andhra Pradesh Land -> 
Reforms (Ceiling on Agricultura} Hold- 
ings) Act (L of 1973) is not ultra vires 
on ground of possibility of certain 
areas being notified to be urban agglo- 
merations under the Urban Land (Cei- 
ling and Regulation) Act, 1976 | 
ee ; (Oct) 1568 A 
~——Art, 30 (1) — See A.P. Recognised 
Private Educational Institutions Con- 
trol Act (1975), S. 3-(1): and. (2) 4. 6, 
ZIS: (Jul) 1042 B, D, E,F,I, 
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—Art. 30 (1) — Right of minorities - 


to establish and administer educational 
‘institutions — Scope and ambit of the 
right -~ (Jul) 1042 A 
—Art. 31 (2) — U. P. Sugar Under- 
takings (Acquisition) Act (23 of 1971), 
S. 7 and Schedule — Whether compen- 
sation proposed for acquisition of Sche- 
duled undertakings was “violative of 


Article 31 (2) — Principles for de- 
termining compensation (Dec) 1955 C 
——Art. 31 — See i 

(1) Ibid, Art. 14 © (Nov) 1682 D. 

(2) Ibid, Art, 31-A (Dec) 2097 B 
——Art.. 31-A — See also . 

(1) Ibid, Art, 14 (Nov) 1682 D 


(2) Tenancy Laws — U, P. Imposi- 
tion of Ceiling on Land Holdings 
Act (1961), S. 1 (Nov) 1762 B 
(3) Tenancy Laws — U, P. Imposi- 
tion: of Ceiling on Land Holdings 

Act (1961), 5.5 (6) 
. (Nov) 1762 E 
——Art, 31-A — Haryana Ceiling on 
Land Holdings Act, 1972 
amendments squarely falls within Art. 
31-A and is immune from attack on 
ground of violation of Arts, 14, 19 and 
31 _ (Dec) ete 


(1) Ibid, Art. 14 (Jun) 838 
(2) Ibid, Art, 16 (Mar) 444 
(3) Ibid, ‘Art. 19 (Oct) 1579D 
(4) Ibid, Art. 226 (Oct) 1524 
(5) Ibid, Art. 352 


(1). 
(Nov) 1789 F, G 
_Kashmir Public 
of i978), S. 8 
(Apr) 494 B 
-§. 53 
(Oct) 1579 I 
(8) Public Safety — Conservation of 
Foreign Exchange and Preven- 
tion of Smuggling Activities Act 
= (1974), S. 3 (1) (May) 765 
A 32 — Detention under Section 
3 (1) COFEPOSA Act, 1974 — De- 
tenu’s representation for revocation of 
order of detention properly addressed 
not forwarded to Central Government 
for four months — No action taken 
thereon even after filing of petition 
under Art, 32 — Detention cannot be 
justified as pemg according to proce- 
dure (Jun) 789. B 
—Arts. 32 and 226 — 
fliegal recovery of market fees to de- 
alers — Nature. and extent of writ jur- 
diction — Power to pass equitable 
orders (Jul) 1037 


(6) Jammu and 
Safety Act (6 


(7) Penal Code (1860), 


with its. 


` reviewed 


Refund of- 


Constitution of India (contd.): ` i 
——Arts, 32, 226 — Prison vices — 
Dynamic role of Habeas Corpus writ 
(Oct) 1579 A 
meyer 32, 226 — Technicalities and 
legal niceties are no impediment to 
the court entertaining even an informal 
communication as a proceeding for 
habeas’ corpus if. the basic facts are 
found (Oct) 1579 F 


-—Art. 32 — Delay — Petition filed 
about eleveri years from the date on 
which promotions were. claimed — 
Held, such inordinate delay could not 
be overlooked on ground that petitioner 
was making successive representations 
to Department (Dec) 1894 A 
——Art. 32 — Application for writ of 
Habeas Corpus — Court not to follow 
strict rules of pleadings 

l (Dec) 1983 A 
——Arts. 32, 309 — Income-tax (Class I) 
Service (Regulation of Seniority) Rules 
(1973) — Validity — Whether decisions 
of Supreme Court in AIR 1967 SC 
1427, AIR 1972 SC 2627, AIR 1974 SC 
1618 and AIR 1977 SC 757 should be 
(Dec) 2056 
~——Arts. 32 (2), 14, 12 and 298 — 
Delhi Development Act .(61 of 1957), 
Section 3 — Delhi Development Au- 
thority — Petition under Art, 32 against 
authority — Collecting surcharge as 
component of price in sale of flats con- 
structed under MIG Scheme — State 
or its agents entering into contractual 
field — Effect — If violation of Art. 14 


| l (May) 738 A 
-——Art, 37 —..See Constitution of 
India (42nd Amendment) Act (1976), 
Section 4 (Nov) 1789 B 
——Art. 38 — See Criminal P. C. 
(1974), Section 133 = (Oct) 1622 


——Art, 39-A — See Ibid, Art. 14 

(Dec) 2125 A 
-—Art. 43-A — See Industrial Dis- 
putes Act (1947), Section 11-A 

(Dec) 1896 G 
-——Art. 51 (c) — Internationa] Coven- 
ant on Civil and Political Rights — 
Until the municipal law is changed to 
accommodate the Covenant, it is not 
binding on Municipal Courts 

(Mar) 470 B 
»=—Art. 72 — See also Criminal P. C. 
(1974), Sec. 433-A (Dec) 2147 G 
~—Arts. 72, 161 — Power of pardon 
— Must be exercised in keeping with 
legislative intent expressed in Section 
433-A + (Dec) 2147 H 


Ț 
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Constitution of India: (contd), - 
—Art. 110 Q). — See ‘Ibid, Art, 14 


(Jul) 1008 B 


E 133 — Point though raised in 
written statement no issue framed — 


‘Point raised for first time before Sup- — 
reme Court — Held that the point was . 
not entertainable in view of the fact - 


that there was no evidence on the 
point ` (Jan) 105 B 


-—Art, 133 — Leave to file appeal be- 
fore Supreme Court — Certificate by 
High Court found defective — No 
ground by itself to dismiss appeal when 
on merits, substantial question of law 
is raised (Feb) 226 B 
-—Arts, 133, 141 — Costs — Appeal 
allowed — Costs when not allowed. ` 
(Mar) 452 B 


-—-Art. 133 — New plea — Question 
whether or not there was an agree- 


ment which fulfilled the requirements - 


of Art. 299 — Cannot be allowed to be 
raised for the first time in Supreme 
Court (Jul) 1109 
-—Arts. 133 and 226 — Writ petition 
dismissed as infructuous — Certificate 
under Art, 133 cannot be granted 
(Sep) 1461 C 
~—-Art, 133 — Dismissal of-a teacher 
based on the sole charge that he had 
gone on fast for few days — Dismissal 


= æt aside and teacher ordered to be: 


reinstated — Held, no substantial ques- 
tion of law could be said to have 
arisen having regard to charge for 
which dismissal had been imposed 


(Oct) 1527 
-—Arts, 133, 136 — Powers of appel- 
late Court — An appellate power 


interferes not when the order appealed 
against is not right but only when it 
is clearly wrong — The difference is 
real, though fine (Dec) 1896 C 


-—Art, 133.— Civil P. C. (1908), O. 23 
R. 3, O. 21, Rules 91, 92 —Settlement 
at the stage of. appeal before Supreme 
Court — Failure to comply with terms 
of settlement would entail dismissal of 
appeal (Dec) 2137 
~——Art, 133 (1) — Appeal under — 
New point — Point not argued before 
High Court — Appellant cannot be 
allowed to raise it before Supreme 
Court 
——Art, 133 (1) (ec) — Consolidation 
proceedings — Question. of limitation 
decided .by Revenue Court and..endors- 
ed ah single- Judge. -of High Court . by 
. 1980. (S. C.) Indexes 2 (2) & -3 al- 


1977 Cri LJ 1341 (Bom), Rev 


(Nov) 1759 A. 


1980 Supreme -Céurt! :-, “25. 


Constitution of India (contd). 

giving cogent reasons - High ee 
held should not have given certificate 
of fitness (Sep) 1345. 
——Art, 134 — High- Court setting 
aside order of acquittal passed by Ses- 
sions Judge and convicting accused 
under Section 302, I. P. C — Supreme 


. Court will not interfere if there is 
- eredible evidence to establish guilt of 


accused (Jul) 1166 
_om—Art, 136 — See also 
(1) Ibid, Art. 133: (Dec) 1896 C 
(2) Ibid, Art. 226 (Nov) 1749 


(3) Criminal P, C. (1974), Sec. 300 
(Feb) 301 
(4) Evidence Act (1872), S. 3 
| (Nov) 1750 , 
(5) Land., Acquisition Act - (1894), 
Section 23 | (May) 633 
(6) Penal Code {1860}, S. 161 
(Nov) 1737 A 
. (7) Penal Code (1860), S. 302 
` (Jan) 83 
———Arts. 136, 141 — Appeal against 
acquittal— High Court’s order of ac- 
quittal based on decision of Supreme 
Court, which was subsequently over- 
ruled — Acquittal was goed wrong: 


(Jan) 126 A 


Art 136 — Accused prosecuted in 
¥971 and ultimately acquitted by High 
Court in 1976 — Acquittal set aside by 
Supreme Court and accused sentenced 
only to pay fine of Rs. 2,000. 1977 Cri 
LJ 1341 (Bom), Reversed (Jan) 126 B 


——Art. 136 — Appeal by special leave 
against acquittal under Section 7 read 
with Section 16, Prevention of Food 
Adulteration Act — Supreme Court 
refused to interfere in facts and cir- 
cumstances of case (Feb) 174 B 
——Art. 136 — Appeal against acquittal 
— High Court in appeal against con- 
viction not dealing with intrinsic merits 
of evidence of eye-witnesses — High 
Court’s order of acquittal ‘set aside 
Judgment of Allahabad High Court, D/- 


10-10-1973, Reversed (Feb) 184 A 
——Art. 136 — After examination 
under Section 313, Cr. P.C accused 


pleading guilty — Conviction on basis 


of evidence is vitiated as Magistrate’s 
approach is affected . by admission of 
guilt, 1979 Cr LJ (Guj) 234, Revers- 
ed. (Feb) 264 
——Art. 1836 — Temporary Judicial 
Officer —. Order of compulsory retire- 


ment sustained: by. High Court in ap- 


\ 
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peal — Appeal by special leave’ = 
Supreme Court quased it on 

facts of case ~~ ILR (1996) 2 All 295, 
Reversed . (Feb) 269 
fe ae ae of fact — 
High Court setting aside acquisition. as 
mala fide — Finding. not ‘based on 
‘perverse assessment or absence of evi- 
dence etc, — Supreme Court wilt nol 
interfere — Special Leave Petition dis- 
missed (Feb) 318 D 
——-Art, 136 — Appeal against decision 
of High Court in income-tax reference 
— Assessee should not-be prejudiced on 
account of error of court — Decision of 
Assam High Court, Reversed | 

; _ (Mar) 372 


——Art, 136--~ Conviction under Sec 
tions maa? 477-A and 409 — During 
pendency of appeal to Supreme Cour® 
appellant No.1 dying — Held tha’ 
having regard to peculiar facts and cir- 
cumstances of the case the Court did 
not want to penalise heirs of Appellant 
for his sing (Mar) 439 E 


——-Art, 136 -~ Conviction under Sec 
tions 120-B, 477~A and 409 Penal Code 
— Prayer for reduction -of sentence on 
ground that appellants were very oli 
and were not keeping good health — 
Prayer disallowed (Mar) 439 F 
——Art, 136 — Appeal from Judgment 


vague, not liable to be maintained ==» 
Judgment of Madras High Court, DJ- 
13-12-1969, Reversed (Apr) 493 
——Art, 136 —- Three categories of 
workmen Le, chargemen, attendants 
and shift-incharge — Categories more 
or less similar — Recommendations of 
Committee in, all cases except in casa 
of  shift-incharge No reasonable 
justification for, differentiation in regard 
to these employees 


i] 


: (Apr) 511 

Art. 136 =- Appeal by special leave 

— New point of law raised — Benefit 

of it not .allowed-in view of conduct of 

petitioner in not keeping the under- 
taking given to High Court 

(May) 635 B 

——Art, 136 — Appellant, a lecturer in 

‘Government . College, dismissed from 


— Special leave to convict 


Pa, 


1980 Supreme Court 


Constitution of India (contd.) 

service on having found guilty of m 
subordination Considering serious 
hardship and inequity that would result 
from dismissal, Court directed,- ~ after 
obtaining consent of the State, re 
instatement with payment of half the 
amount of salary. on date .of dis- 
missal — (Jun) 846 
——Arts, 136, 21 — Appeal against 
acquittal —- Leave sought by private 


party — Maintainable only in very spe 
cial circumstances — Scope of Arts 
136 and 21 (Jun) 856 


-—Art, 186 — Special leave petition 
— Interference by Supreme Court — 
Concurrent findings of .fact cannot be 
disturbed. save on enormity of jmproba+ 
bility which is not found in the in- 
stant casa ~= Hence petition dismissed 
(Aug) 1226:A 


=r 136 — Appeal under — Cri- 
minal matter — Re-appreciation of evi- 
dence — Jurisdiction Supreme Cour? 


o- Ambit af a 

(Aug) 1252 A 
——~Art, 136 — Special leave — Rape 
case — Acquittal of someone of the 
accused persons — For that reason 
alone every one need not be acquitted 
‘accused 
refused _ (Aug) 1252 © 
—Art, 136 — Special leave. appeal — 
Appreciation of evidence — Accused 
convicted and sentenced under. Sec- 
tion 302 r/w Section 34, I, P, G— 
Participation of one accused in assault 
on’ deceased not adequately established 
— Supreme Court can interfere and 


his 
- (Aug). . 1269 
-——Art, 136 — Discretionary power 
under — Exercise of in criminal cases 
- (Aug) 1315 
——Art, 136 — Suit for specific per 
formance of contract of sale of im- 
movable property decreed by High 


- Court — Appeal by Special leave — 


Events and changes in law occurring 
during pendency of appeal. —— Can be 
taken into consideration and decree can 


be” moulded accordingly by Supreme 
Court ` (Aug) 1334 B 
— Art, 186 — New plea — Plea 


based on facts neither pleaded nor 
proved before tribunal and also not 
permitted to be raised in the High 
Court — Tenability of such plea, held,. 
could ner. be decided in special leave 
appeal . . (Sep) 1454 A 
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Constitution of India (contd) ` 

———Art. 186 — Special leave petition 
without going to High Court in first 
instance — Ordinarily such petitions 
entertained by the Supreme 


(Oct) 1510 C 


o——Art, 186 — Question whether rayon 
tyre cord fabric falls within entry 22 
of the Schedule: to Additional Duties 
of Excise (Goods of Special Importance) 
Act, 1957 is not ome of fact 
(Oct) 1552 E 
-—— Aris, 136 and 226 — Special leave 
appeal against order passed by High 
Court in writ jurisdiction — Scope for 
interference (Oct) 1611 
‘w——-Art, 136 — Appeal against convic- 
tion under S. 2 of Rajasthan Preserva- 
tion of Certain Animals Act — No 
ground for not agreeing with apprecia- 
tion of evidence by ‘courts below -—~ 
Conviction confirmed, but sentence of 
imprisonment reduced 
(Oct) 1657 


a——-Art, 136 — Special leave petition 
= Revocation of (Nov) 1706 
——Art, 136 — Accused, a boy of 15 
years — In absence of legislation like 
Children Act in Bihar, Supreme Court 
while confirming his conviction and 
sentence directed him to be placed in 
open prison ora prison where young 
Offenders could be kept apart from 
adult offenders (Nov) 1716 B 


—Art. 136 — Appeal by special leave 
against acquittal of accused under Sec- 
tion 395, IL P.C, — Interference by 
Supreme Court (Novy `1743 
—Ârt, 136 — Criminal P, C. (1974), 
‘Bs, 203 and 204 — Magistrate exceed- 
Ang his jurisdiction under Section 203 
in meticulously appreciating evidence 
— It is only a case of irregularity and 
not illegality (Novy 1780 C 
——Art, 136 — Penal Code 
1860), S. 302 — Conviction under both 
by Sessions Judge and High Court — 
' No error of law in either of the judg- 
ments — Held, Supreme Court will not 
interfere in appeal by the special leave 


are not 
Court 


(Nov) 1871 (J 


~AT? 136 =- Power of Supreme 
Court — Cannot suo motu call records 
of lower court, Writ Appeals Nos. 358, 
359, 397 and 398 of 1979, D/- oe ee 
(Andh, Pra.) Reversed (Dec) 2037 


m ATE, r SE 
fresh disposal — (Dec) 2046 
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-——Art, 136 — Appeal under — Find- 
ings as to bona fide requirement of 


ae by landlord — Interference, 
if open - (Dec) 2123 
——Art, 136 — Scope — Supreme 


Court competent to adopt procedure 
to achieve quick Justice 

(Dec) 2125 B 
~——Art 138 — Appellate powers of 
Supreme Court — Construction of com- 
promise decree, (Dec) 2132 


«——Art, 137 — See also Ibid, Art. 14 

(Jun} 808 
-———Art, 137 — Power of Supreme 
Court to review its judgment — Ex- 
tent of — Error apparent on face of re- 
cord — What constitutes (May) 674 
——Art, 137 — Review — Not a rou- 
tine procedure.— Material error mani- 
fest on the face of the earlier order 
resulting. in miscarriage of justice must 


be proved (Dec) 2041 
-——Art, 141 — See also 
(1) Ibid, Art. 133 (Mar) 452 B 
(2) Ibid, Art. 136 (Jan) 126 A 
(3) Ibid, Art. 143 (Sep) 1382 I 


=——Art, 141 — Judgments of Supreme 
Court — Decisional between litigants 
but are declaratory for nation, (Prece- 
(Feb) 286 B 
——Art, 141 — Pronouncements by 
Constitutional Benches of Supreme 
‘Court — Principle of Stare decisis — 
Limited exceptions indicated. (Prece 
dents) . (Feb) 286 C 
——-Art, 141 — Reconsideration of bind- 
ing precedent — When permissible 
(Nov) 1762 A 
~—Art, 141 — Decisions of Supreme 
Court — Conflict in — Later larger 
Constitution Bench Judgment impliedly 


overrules former to extent of conflict 


(Dec) 1955 B 
-—Arts, 143,141 -~- Reference to Su- 
preme Court by President — Effect 


: (Sep) 1382 I 
a-——Art, 145 (e] == Seq Ibid, Art. 14 
(Jun) 808 
=—Art, 161 — Sea 
(1) Ibid, Art, 72 . (Dec) 2147 


(2) Criminal P, C. (1974), Sec. 433-A. 
(Dec) 2147 G 


order in terms of Art. 166 — Govern- 
ment servant concerned in writ peti- 
tion could show that he had been ap- 
soca on permanent and substantive 

- (Mar) 383 
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Art, 173 cl. (a) — Representation 





of the People Act (1951), Sec. 36 (2) 


(a) — Requirement by. cL (a) of Arti- 
cle 173 for making and subscribing 
oath or affirmation at the time of pre- 
sentation of nomination paper was 
clearly mandatory ' (May) 701 C 


—— Art, 199 (2) — See Ibid, Art. 14` 
(Jul) 1008 B 


. -— Art. 221 — See High Court ee 


(Conditions of Service) Act (1954), See- 
tion 14 Proviso 2 (Oct) 1671 B 


— Art, 222 (1) — Transfer — Mean- 
ing of — Order by President of India 
under S, 29 (1) of Bombay Reorganisa- 


tion Act (1960) — Whether transfer 
(Dec) 2078 
=»—Art, 226 — See also 
(1) Ibid, Art. 14 (Oct) 1579 B 
(2) Ibid, Art.. 19 (Oct) 1579 D 
(3) Ibid, Art. 32 (Jul) 103%, 
Í (Oct) 1579 A, F 
(4) Ibid, Art. 133 (Sep) 1461 C 
(5) Ibid, Art. 138 (Oct) 1611 
(6) Ibid, Art, 166 (Mar) 383 
(7) Ibid, Art. 352 (1) (Nov) 1789 F 


(8) Ibid, Art, 352 (2) (Nov) 1789 G 
- (9) Advocates Act (1961), S. 3 (4) . 


} (Oct) 1612 A’ 
*(10) Alt India Services (Conditions of. 
- Service’. Residuary Matters) Rules 
(1960), .R. 3 
(Sep) 1447 B, 1461 B 
(11) Civil P. C. (1908), O. 37, R. 2 
. (3) bes (Apr) 600 
(12) L-T. Act (1961), & 153 (1) (a) 
Gii) (May) 656 
(13) Industrial Disputes Act (1947), 
. S. 33 (2) (Dec) 2124 
(14) Land Acquisition Act (1894), S: 4 
- (Feb) 319 A 
(15) Penal Code (1860), S. 53 
z (Oct) 1579 I 
(16) Police Act. (1861), S. 3 
B: (Marj 326 B 
€17) Tenancy Laws — Punjab, Ten- 
ancy. Aci (1887) 8, 82 
(Oct) 1661 B 
(8) Town Planning (Travancore Act 
1108), S. 34 (Sep) 1438 C 
(19) U. P. Town Area Act (1914), 
S. 3 (Jun) 882 A 
——Art, 226 — Petition challenging 


validity of election — Absence of satis- 
factory explanation for delay in filing 
petition — Petition, held, was liable ‘to 
be dismissed (Jan) 112 
——Art. 226 — Mala fide — Test to 
determine — Acquisition with ulterior 
motive to wreak private vengeance ‘of: 


Constitution’ of ‘ India (contd) 
enna — Held, mala fide 

(Feb) 319° B 
E 226 — Jurisdiction of High 
Court and ambit of — Interference 
with investigation of cognizable offence 
=— Ordinarily, not open — Investigation, - 
not complete — High Court cannot 
give direction to close case — W.J. C 
No. 12 of 1979, D/- 14-5-1979 (Pat), 
Reversed (Mar) 326 D 
——Art. 226 — Mala fides — Matter 
brought to High Court at the stage 
when investigation was to be taken up 
by independent’ agency — Conclusion 


reached by Superintendent of Railway 


Police and- his subordinate - investi- 
gating officer, not acted upon — In- 
vestigation into mala fides of Superin- 
tendent, Railway Police, not called for 
— Adverse remarks against him ex- 
punged — W.J.C. No. 12 of 1979 D/- 
14-5-1979, (Pat),. Reversed (Mar) 326 B 


—-—Art. 226 — Petitioner not taking 
the ground that Government was guilty 
of delay in issuing second notification 
under S. 6 of Land Acquisition Act ~ 
Government is not required to explain 
delay. S.C.A. No. 271 of 1965, D/- 2544- 
1969. (Gui. ), Reversed (Mar) 337 C - 
——Arts, 226 and 311 — Dismissal of 
employee of U. P, Warehousing. Cor- 
poration in total breach of rules of 
natural justice — Illegal (Jun) 840 B 
——Art, 226 — Dismissal of employee 
found to be illegal — Direction for 
payment of full back-wages — Not pro- 
per. Spl. Appeal No. 4 of 1967 D/- 6 6-8- 
1969 (All), Partly Reversed 
. (Jun) 840 D 
——Arts, 226, 22 — Habeas Corpus —~ 
Procedure — Affidavits filled- in Court 
— Should be precise and clear 
(Jun) 849 A 
——Art, 226 — Recruitment to post of 
Deputy -Municipal ` Commissioner, 
Bombay, through Public Service Com- 
mission — Recommendation of certain 
candidate by Commission — Writ peti- 
tion to challenge recommendation on 
ground of lack of- necessary qualifica~ 
tion in recommended candidate, is pre- 
mature. Decision of Bombay High 
Court Reversed (Jun) 881 


——Art, 226 — Vires of statute — 
Courts should examine only if ab- 
solutely necessary — Export (ControlJ 
Fifteenth ‘ Amendment Order (1979} 
ay banning silver export: ` — Validity 

Gul) 1149 C- 
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——Arts, 226, 311 — All India Bervices 
Di Rules (1989), 


authority arriving at tts 
own conclusion on material available to 
it — Its finding and decision cannot be 
said to be tainted with any illegality 


merely because it consulted vigilance ` 


commissioner and obtained his views on 
the very same material (Jul) 1170 B 
rom Art, 226 — Writ Petition in- 
volving important question of law — 
Disposal in summary manner — Not 
proper — Speaking order should ‘be 
passed on merits (Sep) 1355 


———Arts, 2286 and 32 —~ Assam Excise 
Rules (1945), R. 223 (2) —- Tenders 
for settlement of Country Spirit shop 
—- Financial capacity of tenderer ~ 
Finding of Tribunal — Cannot be im 
terfered with (Oct) 1524 


w———-Art, 226 — Election held on basis 
of illegally prepared electoral roll —~ 
=- Estoppel against applying 

(Oct) 1612 B 
weave 226 — Delay — Election case 
=- Electoral roll prepared on basis of 
rule which was void and ultra vires ~ 
Effect (Oct) 1612 C 
Art, 226 — Alternative remedy — 
Election held on basis of void and ultra 
vires rule — Held, petition was main- 
tainable, remedy provided by R, 34 (8) 
of Bar Council of Delhi Election Rules, 
1968, was noremedy atall (Oct}1612D 


———Art, 226 — Alternative remedy —~ 
Election case — Merely because whole 
election is challenged petition would 
not be maintainable if alternative re- 
medy is available. AIR 1958 Pat 149 and 
AIR 1965 Pat 459 and AIR 1977 Punj 
40 (FB), Overruled (Oct) 1612 B 


———Art, 226 — Reasonable opportunity 
of hearing — Educational institution ~ 
Academic performance of student ~ 
Assessment by qualified and competent 
academic authorities — Question of giv- 
: ing opportunity of hearing does not 
arise — No interference by Court ex- 
cept when bias or mala fides is alleged 

(Oct) 1666 
——Arts, 226, 136 — Habeas Corpus — 
Order 
aged 18/19 years before it — Appeal 


against — Girl making statement before. 


Supreme Court: that respondent ' iw 


threatening to kill her — -High Court: 


aaa to POUE her . before it quashed 


` (Nov) 1749. . 


‘———Arts, 


High Court to produce a girt. 
- pointment — 
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——Art. 226 — Application for ‘eviction 
— Premises occupied by Small Scale 
Industries Services Institute — Director, 
Deputy Director of Institute and Secre- 
tary Government of India impleaded as 
parties — High Court setting aside evic- 
tion order in. writ petition on ground 
that Union of India was not impleaded 
— Order is illegal (Nov) 1888 


——~Arts, 226, 227 —. Arbitrator, under 
S. 10-A of Industrial Disputes Act — 
Whether amenable to jurisdiction of 
High Court (Dec) 1896 A 


——Arts, 226, 227 — Powers of High 
Court to interfere with award of Arbi- 
trator under 8S. 10-A of Industrial Dis- 
putes Act (Dec) 1896 B 


226 and 299 — Punjab Excise 
Act (1 of 1914), Sections 58 and 36 —~ 
Punjab Liquor Licence Rules (1956), 
(as amended by notification D/- 31-3- 
1967 by Excise and Taxation nee 
sioner, Haryana) — Rules 36 (1), - 

(16), 36 (22-A) and 36 (22) (2) — Bi 
in respect of country liquor vends — 
Bidders offering bids with full know- 
ledge of terms and- conditions: attached 
to auctions — Acceptance of their bids 
— Bidders cannot invoke writ juris- 
diction to. wriggle out of contractual 
obligation. (Dec) 2018 A 


——Art, 226 -—- Industrial disputes —~ 
Findings of Labour Court — Findings, 
are of fact based’ on materials on re- 
cord — Findings not disturbed 


(Dec) 2135 C 
E E 226, 14 — Writs against Uni~ 
versities — Powers of administrative 
body — Ambit of —— 1977 Lab IC 952 
(All), Partly Reversed (Dec) 2131 
——Art. 227 — See ` 
(1) Ibid, Art. 226 eee 1896 AB 
2) Civil P, C. (1908), S. 115 
l (Jun) 892 D 


—Arts, 233, 16 — - Appointment ` of 
District Judges either by promotion or 
by, direct recruitment — Criterion . — 
Promotion’ to cadre of District/Addi- 
tional District and Sessions Judges on 
criterion of seniority-cum-merit — Vali- 
dity a. (Sep) 1426 A 
——Art, 233 —-:Appointment of District 
Judges — Writ petition challenging ap- 
Duty of administrative 
side of High Court (Sep) 1426 D 
——Art. 234 —..See Punjab Civil Ser- 
vice . Libel Retirement) Pa 
(1975), R. 2- z>.. Mec) - 1894 B 
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Retirement) 
(1975), R, Y (Dec) 1894 B,C 
——Art, 235 — Promotion from one 
post in subordinate judicial service to 
higher post in the same service — 


High Court alone is competent to de - 


cide question of promotion 
(Sep) 1426 B 


- comm Art, 235 = Power of confirmation 


in subordinate judicial service — Power 
vests in High Court (Sep) 1426 C 
w———Art, 245 — See also 
(G) Andhra Pradesh Motor Vehicles 
(Taxation of, Passengers and 
Goods) Act (1952), 8. 4 (0j) 
| (Nov) 1872 


(2) Co-operative Societies — Mad- 


ras Co-operative Societies - Act 


(6 of 1932), S, 60 (Mar) 350 


——Arts, 245, 246 — Constitutionality 
of. statute — Principles of interpreta- 


tion (Dec) 2097 A 
Art, 246 -- See also 
(1) Ibid, Art 14 (Feb) 286 D 
(2) Ibid, Art, 245 (Dec) 2097 A 


=——Art, 246, Schedule 7, List: 1, Entry 
86, Schedule 7%, List I, Entry 49 ~ 
Kerala Buildings Tax Act (7 of 1975), 
Pre. — State Legislature is competent 
to impose tax on buildings under Entry 
49 of List IT — Entry 886 of List I, not 
attracted — Act is not retrospective in 
strict technical sense (Feb) 271 A 


——Art. 246 Seventh Schedule, List I, 
Entry 54 — Coal Mines (Nationalisa- 
tion) Amendment Act (26 of 1976) — 
Provisions of Act whether are in pub- 
lic interest —- Absence. of preamble — 
Effect (Nov) 1682 A 


o——Art, 246, Schedule 7, List I, Entries 
y and 52; Schedule 7, List H, Entry 24) 
Schedule 7, List DI, Entry 42 — Indu- 
stries (Development and Regulation) 
Act (1951), Sections 2, 20 and First 
Schedule, Heading 25 — U. P. Sugar 
Undertakings (Acquisition) Act (23 of 
1971), Sections 3 and ?'— Validity — 
State Legislature whether competent to 
enact U.P. Act 23 of 1971 — 

of pith and substafice 
o——Art, 246 (2) — See Criminal P, G 
(1974), S, 433-A (Dec) 2147 A 


265 — See also 
(1) Ibid, S. 14 (Feb) 286 D; 

(Jul) 1008 B 
(2) Punjab Liquor Licence ‘Rules 
- (1956) R. 36 (1} (Decl 2018 B 


Batpet 


Doctrine 
(Dec) 1955 A ` 


Constitution of India (contd.) 
(3) U, P. Krishi Utpadan Mandi 
Adhiniyam (25 of 1964), S, 17 (isi). 
(b) (Jul) 1124 D, G, L 
=-—Ârt, 265 —- Madras Hindu Religious 
and Charitable Endowments Act (19 of 


1951), S, 76 (1f — Levy of fees ig valid 


| (Jan) 1 B 
m Ârt, 276 — See 

{1) Municipalities — C P, Munici- 

palities Act (1922), S, 66 (1) (bl 


l (Mar) 428 
©) Panchayats — U, P. Kshetra 


Samitis and Zila Parishads Act 

(1961), S. 119 (Jul) 1088 A 
o——Art 277 — See 

(1) Municipalities — U, P, Town 

. Areas. Act (1914), S. 14 (1) (J 

} 1088 B 


(2) Panchayats — 
Samitis ana Zila Parishads “Act 
(1961), S. 119 (Jul) 1088 A 


o——Art, 286 ae — Central Sales Tax 
Act (1956), Sec, 5 (3) — Validity — 
Sec, 5 (3) if beyond power or authority 
of Art, 286 (2) — Word ‘deemed’ in 
Sec. 5 (3, — Meaning of (Sep) 1468 A 


-——Art, 296 — See T. P, Act (1882), 


S, 105 (Apr) 575 C 
-—Art, 298 ~~ See Ibid, Art. 82 (2) 
A (May) 738 A 
~——Art, 299 — See 
(1) Ibid, Art, 226 | (Dec) 2018 A 


-(2)- Punjab Liquor Licence Rules 
(1956), R. 36 (1) (Dec) 2018 B 
«——Art, 299 — U, P, Excise Act (4 of 
1910), S, 39 — U, P. Excise Manual, 
Rule 357 ae and (5) — Auction sale of 
liquor shops — Highest bidder not de- 
positing: prescribed minimum ~- Reauc- 
tion fetching smaller amount — No 
concluded contract between State and 
auction-bidder to hold bidder liable for 


breach of contract (May) 680 B 

o—Art, 309 — See 
{1) Ibid, Art 16 (Aug) 1255 A 
} Bom Judicia] Service Recruit- 


ment Rules (1956), R. 4 (2) (iv) 

(Jan) 42 A 

(9) Karnataka Administrative Ser- / 
vice (Recruitment) Rules (1957), 

R. 17 b) (Oct) 1561 

(4) Punjab Civil Service (Premature 
Retirement) Rules (1975), R. 7 

(Dec) 1894 B,C 


——Arts, 3060, 14,16 — Integration of 
District Board staff with Government 
servants — Neither ratio between Dis- 
trict Board staff and Government ser- 
vants in matter of promotion nor pro- 
vision for consideration of service of 


Subject Index, A, L R, 


Constitution of India (contd.) 
District Board staff while 


——Arts, 309, 310, 311 —- Medical. ofi- 
cer in State Medical Service — Con- 
firmation — Serving in military dur- 
ing war — That period should be coun- 
ted for purpose of service seniority 
(Dec) 1893 
——Art, 309, Proviso — See United 
Provinces Medical Service (Men’s 
Branch) Rules (1945), R. 18 (Jul) 1098 
-—Art, 310 — See Ibid, Art, 309 . 
(Jan) 1893 
w——Art, 311 — See also i 


(1) Ibid, Art, 16 (Mar) 444 
(2) Ibid, Art. 226 (Jun) -840 B 
(Jul) 1170 B 
(3) Ibid, Art. 309 (Dec) 1893 
(4) All India Services (Discipline 
and Appeal) Rules (1969), R. 8 (9) 
(Jul) 1170 C 

{5) Fundamental Rules, R. 56 SR 

2 


(6) Delhi Road Transport Authority 
(Conditions of Appointment and 
Service) Regulation {1952), Reg. 8 

(Aug) 1251 

{?) Punjab Civil Service (Premature 

. Retirement) Rules (1975), R. 7 
| (Dec) 1894 C 

{8} See Punjab Police Rules (1934), 

R 128 (Jan) 57 A,B 
=—Art, 311 — Departmental enquiry 
~~ When commences (Jun) 840 C 
=——Art, 311 (2) — Simple termination 
of probationer or temporary servant — 
— Servant, if can show by reference 
to official records that termination is 
by way of punishment. ‘(Jan) 42 B 


-—Art, 311 (2) — Termination simpli- ~ 


citer of probationer appointed in tem- 
porary ads after dropping enquiry 
against 


— Work of probationer 


never Ree — Termination did 
not attract Article 311 — Civil Rule 
No 249 of 1967, D- 10-7-1969 (Assam), 
Reversed (Aug) 1242 


——Art, 311 (2) — Temporary Govern- 
ment Servant — Order terminating ser- 
vices — When can be regarded as an 
order imposing punishment so as to 
attract Article 311 (2) — Test 

(Sep) 1459 
——Art, 311 (2) —_ M. P.. Civil Services 
(Classification, Control ' and Appeal) 
Rules (1966), Rule 15 (4) (i) (b) — 
Second show cause notice mentioning 
certain punishment — ‘Authority ` can 


impose lesser punishment than proposed 


. Art, 246 
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Constitution of. India (contd)  - 
—S.A, No, 42 of 1979, D/- 23-8-1979, 
(Madh Pra), Reversed (Oct) 1650 
——Art, 314 — Sea High Court Judges 
(Conditions of Service) Act (1954), Sec 
tion 14, Proviso 2 (Oct) 1671 B 
——Art, 327 — See Representation of 
the People Act (1951), S, 94 
l (Sep) 1362 B 
——Art. 332 — See Constitution (Sehe- 
duled Tribes) Order (1950), Schedule 
Part IX Entry 18 (Jan) 150 A 


——Art, 342 — See Constitution (Sche- 
duled Tribes) Order (1950), Schedule 
Part [IX Entry 18 (Jan) 150 A 
——Arts: 352 (1), 32, 226 — Whether 
and to what extent Court can review 
constitutionality of proclamation of 
emergency issued under Article 352 (@) 
(Nov) 1789 
Art, 352 (2), 32, 226 — Proclama- 
tion of emergency under Art, 352 @) 
— Change of circumstances — Effect 
- {Nov) 1789 G 
——Art. 366 (25) —- See Constitution 
(Scheduled Tribes) Order (1950), Sche- 
dule Part IX Entry 18 (Jan) 150 A 


——Art. 368 — See Constitution of 
India, {42nd Amendment) Act (1978), 
S. 35 (Nov) 1789 A 


-———Sch, 2, Part D, Para 10 (4) — Sea 
High Court Judges (Conditions of Ser- 
vice) Act (1954), S, 14 Proviso 2 
| (Oct) 1671 B 
-——Sch, Y, List I, Entry 7 — See _ 
(1) Ibid, Art, 246 (Dec) 1955 A 
{2} Municipalities — U. P, Town 
Areas Act (1914), S, 14 (1) (f 
, i (Jul) 1088 B 
K poy 52 — See g 
(1) A ae (Feb) 286 D 
(2) Ibid, Art, oe (Dec) 1955 A 


—Sch 7, List 1 Entry 52, Sche- 
dule 7, List 2, Entries 24, 26; Sch 7, 
List 3, Entry 33 — Industries (Develop- 
ment and Regulation) Act (1951), Sec- 

tion 18 (b) (1) — State's power toregu- 
late distribution of intoxicating liquor 
— Neither explicitly nor impliedly 
taken away by the Orders passed under 
Sec, 18 (b) (1) of the Act (May) 614 B 


_. —Sch Y, List 1, Entry 54 — See Ibid, 


Art, 246 (Nov) 1682 A 
——Sch, ¥, List I, Entry 86 — See Ibid, 
~ (Feb) 271 A 
——Sch. ¥, List I, Eany, 96 — See Ibid, 
Art, 14 (Jul) 1008 B 
—-Sch. 7, List I, Entry 97 — See 

. OQ). Ibid, Art 14 (Feb) 286 D 
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Constitution of India (contd.) 

(2) Panchayats — U.. P. -Kshetra 
Samitis and Zila Parishads Act 
(1961), S. 119 (Jul) 1088 A 

=»—Sch, 7, List 2, Entry 3 — See Ibid, 

Art. 14 (Jan) 2125 A 

——-Sch, 7, List II, Entry 8 — U. P. 

Excise Manual Para 680, Rule 17 — 

Levy of vend fee on denatured spirit 

~- Not without legislative competence 

=~- 1973 All LJ 732, Reversed 

| (May) 614 A 

»—Sch, 7, List I, Entry 24 — See. 

(1) Ibid, Art, 246 (Dec) 1955 A 
z Ibid, Sch. 7, List 1, Entry 52 


(May) 614 B 
Ibid, Sch. Y, List 4, Entry 52 i 
(May) 814- 


——Sch. 7, List I, Entry a 
(1) Ibid, Art. 246 o (Feb) 271 A 
- (2) Municipalities U, P, Town 
Areas Act (1914), S. 14 a (£) 
(Jul) 1088 B 
(3) Panchayats — U, P, ee 
Samitis and Zila Parishads Act 
(1961),, S. 119 (Jul) 1088 A 
~——-Sch, 7, List 2, Entry 51 — See 


Punjab Liquor Licence Rules (1956), 


R. 36 (1) (Dec) 2018 B 
7, List u, Entry 54 — See 

Ibid, Art. 14 . (Feb) 286 D 
——-Sch. 7, List [I], Entry 837 — See 
Kerala. Motor Vehicles: ‘Taxation Act 
` (Oct) 1547 A 


(1963), S. 3 (1) - 
—— Sch. 7, List 2, Entry 58 See 
Panchayats U. P, Kshetra Samitis and 
‘Zila Parishads Act (1961), S, 119 
(Jul) 1088 A 
~——Sch. 7, List 2, Entry 60 — See 
0) Municipalities — U P. Town 
Areas Act (1914), S. 14 (1) (9 
. (Jul) 1088 B 
(2) Panchayats U. P. Kshetra 
Samitis and Zila Parishads Act 
(1961), S. 119 (Jul) 1088 A 
~——Sch. 7, List- I, Entry 66 — See 
_ Ibid, Art. 14 (Jul) 1008 B 
~— Sch. 7, List 3, Entry 2 — See Cri- 
minal P, C. (1974), S. 433-A 
. (Dec) 2147 A 
——5ch. 7, List 3, Entry 33 — See 
Ibid, Sch. 7, List 1, Entry 52 
_ (May) 614 B 
——Sch. 7, List IW, Entry 42 — See 
Tbid, Art: 246 (Dec) 1955. A 
—Sch, 7, List IM, Entry 47 — See 
Ibid, Art, 14 (Jul) 1008 B 
Constitution (First Amendment) Act 
(1951), S. 5 (inserting. Art. 31-B read, 
with oth Schedule) — Validity. 
(Nov) 1789 E 


1980: Supreme Court 


. See Contempt of Courts Act, 


Constitution’ (Fourth Amendment) Act. 
(1955), S. 3 (amending Art. 31-A with 
retrospective effect) — Art, 31-A Cl. (a): 
=- Validity — Is constitutionally valid 
ee Bhagwati, J.) (Nov) 1789 D 

1 — Constitution (Forty-second 
Amenäment „Act (1976) Section 1 — 
Validity . Is valid (House of 


People (Extension Duration) Act (1978), 
S. 2) (Nov) 1789 H 


Constitution (Forty-second Amendment) 
Act (1976), S. 1 See Constitution 
(Fortieth se Act 1976 S&S: 1 . 

(Nov): 1789 H 
-—S. 4 — Validity — Whether: direc- 
tive principles can have supremacy over 
fundamental rights — Section 4 is void 
as it destroys basic structure of the 
Constitution — | (Nov) 1789 B 
——Ss. 4 and 55 — Whether questions 
raised by the Amendment are” academic 
questions ` (Nov). 1789 € 
——S. 35 —. Validity. — Is void being 
beyond amending power of the Parlia- 
ment — ' Constitution of India, Article 
368 (Nov) 1789 A 

55 =- See Ibid, S, 


oe 4 
(Nov) 1789. C 


Constitution (Scheduled Tribes). Order 
(1950), Schedule, Part. - IX Entry 18 
(amended by Act 108-o0f 1976), — “Kshe- 
triya Bidwaik Mana’ — Not a Sche- 
duled Tribe — No affinity with “Gond” 
community — Not covered by Entry 18 

| (Jan) 150 A 


Contempt of Court — Contempt — See. 
Contempt of Courts Act (1971), S. 2 (a) 
-——Criminal contempt — See Contem- 
pt of Courts Act (1971), Ss. 2 (ce) (ii) 
-——Proceedings for — Duty. of. Nosh 
. 2(c) 
Contempt of Courts Act (76. of gin 
S. 2 (a) — See Civil P. C. (1908). 
O. 37, R, (3) (Apr) 600 
——S. 2 (b) — Interim injunction in suit 
against reversion order — Suit dismis- 
sed for default — Fresh reversion order 
during pendency of restoration proceed- ` 
ings — ‘Held, no contempt: committed 

(Dec) 2052 


——S, 2 (c) — ‘Criminal contemp? — 
What amounts to — Proceedings for 
contempt — Duty of Court, Original 
Criminal Misc. No. 7 of 1973, D/- 24-4- 
1974 (Pat), Reversed — (Jul) 946 A 


= 


——S, 2 (c), (il) — ‘Criminal contempt’ 
' — What. amounts to — Case heard and 
. judgment `“ reserved: | 


(Jan) 107 
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Contempt of Courts Act (contd.) 
——S. 12- — Punishment for contempt 
of court — Unconditional apology 
Held the conduct of contemners . was 
80 reprehensible as to warrant condem- 
nation ny imposition of sentence 

(Jul) 946 B 


Contaci — Breach of — Damages — 

See Contract Act, S. 73 

oe Frustration of — See Contract Act, 
56 

—Service Contracts — Post Service 

ETS covenant — See Contract Act, 
27 

Contract Act (9 of 1872), Pre. — See 

Interpretation of Statutes , 


— 


(Novj 1717 B 
—§, 7 (1) — See Constitution 6r odla. 
Art. 299 ir: (May) 680 B 
—. 10 — See Ibid, 8, 27 

(Nov) 1717 C 


—S, 27 — See also Interpretation of - 


Statutes . (Nov) 1717 B 


-—S.:-27:'— Service contracts — Agree- 
ment in restraint of trade — Post ser- 
“vice negative convenant — - Enforcea- 
bility (Nov) 1717 A 
-——Ss. 27, 10 — Agreement in restraint 
of trade — Construction (Nov) 1717 C 
o——S. 56: Frustration of contract 
— Instance. ~ (Jan). 17°C 
— SS. 56 — diae of Contract — 
Indemnity. clause — _Enforceability. ` 

- (Jul) 1149 B 


——S. 70 — Supply . of steel by Gov- 
` ernment of India to company for manu- 
facturing Gas Plants — Stock . subse- 
quently . transferred to third party as 
per instruction to company — Govern- 
ment of India held derived benefit from 
transaction — Could not escape liability 
to pay pice of steel supplied to third 
party © (Aug) 1330 


——§. 13° Breach of contract 
Damages — Non-delivery of half the 
quantity of scrap covered by contract 
— Damages to be fixed on the basis of 
price ruling as at the date on which 


— ed 


delivery ought to have been made, ac-. 


cording to contract (Sep) 1346 
=. 139 —- See Ibid; S. 141 

(Oct) 1528 A 
se, 141, 139 — Cash credit facility 
by Bank on pledged goods and surety 


— Pledged goods lost due to bank’s - 


negligence — Surety,. held discharged 
to the extent of security, lost 
(Oct) 1528 A 


—_ 182° — Bee Poet, Office Act (1898), <. 


* 8.2. H- (Mar) | 431, A 


` «Punjab . Co-operative 


raise 


Court) — Case remanded -in the 
` rests of justice as provided by amended 


‘ordered under S. 13 
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` Contract Act (contd) 
. ——S, 191 — See Post Office Act (1898), 


S, 34, Proviso (Mar) 431 B 
CO-OPERATIVE SOCIETIES 


Gujarat Co-operative Societies Act 
(10 of 1962), S. 66 (1) — See L D. Act 
(1947), Sch. 3, Item 1 (Jan) 30 B 
-Madras Co-operative Societies: Act (€ 
of 1932, S. 60 — Exemption of Socie- 
ties from application of provisions of 
Act. or application with modification — 
Power of State Government — Section 
60 is not void on ground of excessive 
delegation (Mar) 350 
Societies Act 
(25 of 1961), S. 55 — Dispute touching 
business of ‘a society — Competency to 
(Oct) 1663 


Court-fees Act (7 of 1870) | 
‘See under Court fees and Suits 
Valuations. 


COURT FEES AND SUITS 
VALUATIONS: 

Court-fees Act (7 of 1870), S. 7 — See 
(1) Court-fees and Suits Valuation 
~. — Tamil Nadu Court-fees and 

Suits Valuation Act (1955), S. 21 

| (May) 691 A 

(2) Court-fees and Suits Valuation 
Tamil . Nadu Court-fees and Suits 
Valuation. Act (1955), S. 37 (1) 
and. (2) . (May) 691 B 


‘——S, 13 — Civil P, C. (1908), O. 41, 


R. 23 (as amended by Allahabad High 
inte- 


Rule 23 — Refund of Court-fee can be 
(Apr) 591 
—Tamil Nadu. Court-fees and Suits 
Valuation Act (14 of 1955), Ss. 21, 37 
and Schedule I Art, 1 — Question of 
computation of court-fees — All mate- 
rial allegation in plaint should be con- 


“strued and taken as a whole 


(May) 691 A 

——S. 37 — See Ibid, S. 21 
: (May) 691 A 
——S. 37 af ana (2) — Expression ‘Ex- 
‘cluded from possession’ — + Connotation 


of — One co-owner’s possession when 
possession of all co-owners — Levying 
court fee .under S. 37 (1) — A, S. 


Nos. 924 of 1974 and 811 of 1975, D/- 


(May) 691 B 
—Seh. L Art, Sammars 21 


(May) 691 A. 


a 


3-2-1979 (Mad), Reversed ` 


1“ 
it oy 
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Criminal Procedure Code (5 of 1898), 


Ss. 164, 288 — Statements of witnesses. 


recorded under S, 164 ~- Evidentiary 
value of (May) 628 B 
——S, 165 — Search and seizure of 
gold — Gold alleged to be emeeele 
— Seizure and consequent trial is no 
vitiated even if search ig illegal 
: (Apr) 593 A 
~—S. ee ee eee 
(May) 628 B 

sees 288 — Evidence given during 
committal proceedings — Statements of 
witnesses read in extenso to them —~ 
Their admission that statements are 
made in committal Court — Sufficient 
compliance with S. 288 (May) 628 A 
Criminal Frocedure Code haa 1974) 
—S. 5 — are 

(1) ‘Thid, S, 433-A (Jan) 2147 B 

(2) Ibid, S, 433-A (Jan) 2147 D 
—S. 29 - See Arms Act (1959), 
S. 29 (bj- (Jan) 52 E 


——Ss, 36, 156, 173 — Relative scope- 


of — State Government is competent 
to direct Inspector-General, . Vigilance 
to take over investigation of cognisable 
offence registered at police station —- 


No conflict between Sec, ‘3 Police Act 


and Sec, 173 (8) of the Code — Word 
“Superintendence” 


cise power of an officer in charge of a 
police station, W.J.C. No. 12 of 1979, 
D/- 14-5-1979 (Pat), Rev 

| (Mar) 326 A 


——S. 93 — Issue of search warrant — 
Magistrate should state reasons therefor 
(Feb) 185 C 
-——S, 93 (1), Clauses (b) and (c) =~- 
` Power of issuing general search warrant 
under. clause (c) cannot be: cut down by 
reference to clause (b) 

: (Feb) 185 B 
-~—S. 93 (1) (c} — General search — 


Even. if it provides incriminating evi- - 


dence against accused it cannot be 
styled as compelled testimony — It is 
not hit by Art, 20 (3) of Constitution, 
AIR 1955 Mad 716 Held, no longer good 
_ Jaw (Feb) 185 A 


—S:; 93 (1) (cj — Case. of criminal 
breach of trust in respect of funds of 
public institution by its 
— Book of accounts and other docuw- 
ments in possession of institution and 
{ying in its office — Held; ‘issue of gene- 
ral. aa} wpe was justified 


(Feb) 185 D. 


‘public excretion — Court can 


office-bearers 


1980 Supreme Court: — 


Criminal Procedure Code (1974) (contd) 
——S, 100 — Recovery of smuggled 
goods by customs authorities from 
toney at the seashore and bushes on an 
Island — Absence of independent wit-. 
ness from the locality to witness. the 
search — Not material (Aug) 1224 A 
-———S. 127 (3) (b) — Payment of Mehr. 
under Mahomedan Law — Whether and 
when releases husband from his liabi- 
lity under S, 125 — AIR 1979 Ker 116 
(FB) Overruled; . (1980) 1 APLJ (HCI 
264, Reversed (Nov) 1730 
—S, 133 — Nuisance in a locality due 
to existence of open drains, pits and 
require 
Officers of Municipality to abate it by 
affirmative action (Oct) 1623 


—S, 145 — See Ibid, S, 146 í ; 
(Feb) 242 
——Ss, J46, 145 — Attachment “made 
on ground. of emergency — Magistrate's 
jurisdiction to proceed with enquiry 
under S, 145 does not end — Need not 
wait for determination of rights of - 
parties by competent Court (Feb) 242 
—S, 156 — See 


(1) Ibid, S, 36 (Mar) 326 A 

(2) Ibid, S, 173 (Mar) 326 C 

(3) Constitution of India, Art, 226 
(Mar) 326 D, B 


—Ss, 156 (3), 173 (1J, 190 (1) (b), 200 
203 and 204 — Complaint case. — 
Magistrate di investigation uls, 
156 (3) — Police Report stating that no 
case was made out — Still Magistrate 
can take cognisance and issue process 
a 1883 
-—S, 161 — See Prevention Cara 
ruption Act (1947), S, 5 (1) o 
` (Oct) 1558 A 
=———S, 162 — Statements by witnesses 
made during investigation. — Cannot be 
used as substantive evidence - 
(Jun} 873 A 
-——S. 167 (2) — Detention of accused 
for six years — Authorisation for de- 
tention granted mechanically — Acx 
cused were ordered to be released 


forthwith ` (Jun) 849 

——S. 173 — Sea also , - 

(1) Ibid, S. 36 (Mari 326 A 
Qj Penstitatlon: of India, Art, 226. 
(Mar) 326 D 


——Ss, 173, 156 — Duty of Police Off» 
cers — Matters required. to be ‘deter= 
mined judicially — Police Officers 
should refrain from directly addressing 
communications to the Court 

(Mar] 326 C ` 


w a` 
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Criminal Procedure Code (1974) (contd.) 
~-—S, 173 (1) — See Ibid, S. 156 (3) 

. (Nov) 1883 
wS, 173 (2) — See Essential Com- 


modities Act (1955), S. 41 (Apr) -503 
e—S. 190 (1) (b) — Sea 
(1) Ibid, S, 156 (3) (Nov} 1883 


(2) Essential Commodities Act (1955), 
4 S, 11 (Aprj 505 


w—S, 197 — See Prevention of .Cor- 


' ruption Act (1947), S, 6 (Apr) 522 
-—S, 200 —~ See also Ibid, S. 156 (3) 
(Nov} 1883 
»—Ss, 200, 202, 203, 204, 209 and 227 
+- Case exclusively triable by Sessions 
Court — Preliminary inquiry under 
Sections 203/204 — Magistrate has to 
see whether there ig prima facie evi- 

a in support of charges 
ae 1780 B 

ma, 202 ~~ See Ibid, S 


Ned 1780 B 

m8, 203 =- See 
(1) Ibid, S 156 (3). (Nov) 1883 
(2) Ibid, S 200 - (Nov).1780 R 


(3) Constitution of India, Art. 136 


(Nov) 1780 C 
m——§, 204 -—- See 
(1) Ibid, S, 156 (3J (Novy 1883 
(2) Ibid, S 200 (Nov} 1780 B 
(3) Constitution of India, Art, 136 
(Nov) 1780 C 
mw, 209 ~— Sea 
(1) Ibid, S, 200 (Novj 1780 B - 
(2) Ibid, §. 321 (Oct) 1510 A 


o—S, 218 — Counter cases exclusively 
traible by Sessions Court — They 
should be tried separately but by same 
Court (Novy 1780 A 
=S, 227 — See also Ibid, S. 200 
(Nov) 1780 B 


w—Ss, 227, 228 — Framing of charge 
e Material on record enough for infer- 
ring strong suspicion about commission 
of offence ~- Sufficient for Tos 


charge (Jany 52 
oS, 228 — See Ibid, S, 227 

. - Ganj 52 B 
mS, 235 (2) — See Ibid S, 354 (3) 
` (Jan) 898 


mS, 300 — Finding of fact at earlier 
stage attaining finality — When bind- 
ing and conclusive in subsequent stage 
in same case, Criminal A = 
731 of 1971, D/- 28-2-1973 (Guj), 
versed {FebJ on 
oS, 320 (8) — Accused charged with 
offences under Sections 325 and 452 
I P.C. — Compounding offence under 
Section 325:.=—~..Acguittal of accused. in 
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Criminal Procedure Code (1974) (contd.} 
respect of offence under Section 325 — 
Sentence for offence -u/s, 452 

(Jul) 1200 


S, 321 — Withdrawal of prosecu- 
tion — Exclusive power of Public Pro- 


secutor — Hig decision must be inde- 
pendent — Consent of Court necessary 
(Mar) 423 A 


——S, 321 — Withdrawal of prosecu- 
tion — Grounds — Propriety 

(Mar) 423 B 
etter 321 and 209 — Consent for 
withdrawal from prosecution — Com- 
mitting Magistrate is competent to give 
such consent, 1976 Andh LT 317, Over- 
ruled | (Oct) 1510 A 


“o——S, 321} — Withdrawal from prose- 


cution — Duties of Public Prosecutor 
and scope of Jurigdiction of Court 
(Oct! 1510 B 
wD, 345 — See Evidence Act (1872), 
S. 3 (Feb) 184 B 
—~—S, 354 — See also Evidence Act 
(1872), S, 3 (Feb) 184 C 


~———-§, 354 — Panch witnesses — Per- 
sons holding clerical] posts —- Presump- 
tion that they cannot act as indepen- 
dent witnesses — Not proper — (1965) 
1 Delhi L T 362, Overruled 
' (Jun; 873 C 
mS 354 (3f and 235 (2) — Constitu- 
tion of India, Articles 14, 19 and 21 — 
Procedure for sentencing in Sec. 354 
(3) does not violate Articles 14, 19 and 
21 of Constitution, AIR 1979 SC 964 
and AIR. 1979 SC 916, Overruled; AIR 
1935 Cal, 591 mo longer good law 
(Jun) 898 C 
wn BS, 377, 386, 397 and 401 — Appeal 
by accused against his conviction under 
S. 304 Part 1/149 LP.C, — State ap- 
peal against acquittal under Sec. 302. 
L P.C. and revision by State under Sec- 
tion 401 for enhancement of sentence 
. (Feb) 267 
nro, 385 — Summary dismissal of ap- 
peal — Infirmities in prosecution case 
-- Case also involving arguable points 


wrong, 
Court of Bombay, Reversed (Jun) 878 
my, 386 — See also 
(1) Ibid, 5, 379 {Feb} 267 
(2) Opium Act (1878), S. 9-A 
(Aug) 1314 
{3} Penal Coda {1860], S, 300 
(Nov) 1876 
o——{§, 386 — Appeal against acquittal 
= Benefit of doubt given to accused == 
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Criminal Procedure Code (1974) (contd) 
View of Sessions Judge, not unreason- 
oe — Interference by High Court ~ 
r. Criminal A. Nos, 952-953 of 

1972, D 29- 8-1973 (Guj), Reversed 
| (Mar) 437 
—sS. 386 — Reversing judgment of 
acquittal — Appellate Court must keep 
in mind very vital consideration as to 
whether or not view taken by lower 
court could be reasonbly possible —~ 
Decision of Kerala High Court, Reversed 
(May) 638 
BEME] 386 — Appeal against. acquittal 
— Reversal of — Duty of High Court 
(Oct) 1558 B 
——S. 386 (a) Appeal against 
acquittal —. View taken by trial Court 
reasonably possible — Held, High Court 
was in error in disturbing the judg- 
ment of trial Court Decision of 


patna High Court, Reversed (July 1199 
—S. 397 — See 
(1) Ibid, S, 377 (Feb) 267 
_ (2) Ibid,. S. 482 (Feb) 258 A 
—-S. 397 (2) — See Special Courts 
Act (1979), S: 11 {Jul) 962 A 
——S. 401 — See | 
(1) Ibid, S. 377 (Feb) 269 
(2) Opium Act (1878), S. 9A 
(Aug) 1314 
og 432. — See Ibid, S. 433-A 
(Dec) 2147 B 
——S. 433 (a) — See Ibid, 433-A 
' (Dec) 2147. B 


——S. 433-A — See also Constitution 
of India, Art. 72 (Dec) 2147 H 
—-S. 433-A — Constitution of India, 
Art. 246 (2), Schedule 7, List 3, Entry 2 
— Provision in Section 433-A obligating 
actual detention in prison for minimum 
of fourteen years of convicts who could 
have been punished with death but 
were sentenced. to life imprisonment or 
whose death sentence was commuted to 
life imprisonment — Not beyond legisla= 
tive competence of Parliament 

(Dec) 2147 A 


—s. 433-A, and Ss. 432, 433 (a) and 
5 — Section 433-A not only excludes 
Sec, 432 but also subjects: operation of 
Sec. 433 (a) to serious restriction and 
also exclude of all contrary prison rules 
in respect of convicts contemplated by 
it (Dec) 2147 B 
——S, 433-A — It is not violative of 
. Article 20 (1) on the ground that 
enlarges punishment retroactively - 


m, 433-A, and S. 5 
and short. sentencing schemes are no 


(Dec): 2147 C. 
Remissiona . 


it 


at 


Subject Index. A. 1. R. 1980 Supreme Court., 


Criminal Procedure Code (1914) aT 

saved by virtue of S..5 as Special Local 
Laws — They do not override. Sec= 
tion 433-A. AIR 1941 Bom: 146, Dis- 
sentned from ' (Dec) 2147 D 
———-S. 433-A — S. 433-A is not vioja- 
tive of Article 14 on ground that #® 
does not distinguish between those pri- 
sioners who reform and who do not 


(Dec) | 2147 E 
-3 433-A — Sec 433-A is ) ce 
tive (Dec) 2147 PF 


9, 433-A — S. 433-A does not in- 
directly violate Arts, 72 and 161 in 
detracting from the operation of Sec~ 
tions 432 and 433 (a) (Dec) 2147 G 
————-§. ` 433-A — Absence of reformative 
aspect in Section 433-A — Propriety 


(Dec) 2147 1 
———8, 437 — See also Ibid, S, 438 


(Oct) 1632 B 
——Sa, 437, 438 Bail — Ordinary 
order of bail and order of anticipatory 
bail — Distinction between 


1632 A 

——-$, 438 — See also Ibid, S. 437 
(Oct) 1632 A 
———-Ss, 438, 437 — Anticipatory bail —~ 
Grant of. — Powers of High Court or 
Sessions Court to impose conditions —~ 


Extent of. AIR 1978 Punj and Har 1 
(FB), Reversed (Oct) 1632 B- 
———-8, 438 — Anticipatory bai] — Grang 
of — Conditions to be satisfied 

(Oct) 1632 c 


S, 438 — Anticipatory bail — Grant 
of — Provisions of Section 438 cannot 
be invoked after the arrest of accused 

(Oct) 1632 D 
_s 438 — Anticipatory bail — Grant 
of ‘Blanket order’ of anticipatory 
bail should not generally be passed 

(Oct) 1632 B 
S, 438 — Anticipatory bail — Order 
of bail if can be passed without notice 


to public prosecutor (Oct) 1632 F 
~~, 438 — Anticipatory bail -—~ 
Operation of. Order passed under 


Section 438 (1) - if can be limited in 
point of time (Oct) 1632 G 
———S. 439 — Application for ball -~ 
Duty of Court — It should avoid ela- 
borate documentation of merits 
(Jun) 785 A 
—S, 439 — Application for bail by 
police accused — - Duty of Court 
= (Jun) 785 B 
———, 439 — Term ‘Custody’ (—— Mean- 
ing of — Appearance of accused before 
Court amounts to. custody (Jun) 785 C 
S 452 ; Magistrate- entrusting 
seized property to Official Receiver  —=- 


__ tive notice not: excluded - 


Subject Index; A. L K 


' Crimifal Procedure’ Code (1974) (contd) 


Person declared owner of property by. 
for possession . 


Civil Court approaching 
. — Duty of Magistrate =- (Jw) 951 
-——Ss. 482, 397 — Rejection of applica- 
tion under Sec, 482 on ground that re- 
yision lies — Revision also not enter- 
tained on procedural technicality — 
Not p ‘Gr, Misc. No, 13 of 1979, 
Diz 23-8-1979 (Delhi), Reversed . 

(Feb) 258. A 


Custody — Meaning of —~ See Criminal 
P. C., Sec, 439 

Custom — Dhaliwal Jats of Muktsar 
Tehsil of Ferozepur District (Punjab) 
— Re-marriage of widow in Karewa 
form with her deceased husband’s 
brother — She forfeits her life estate 
in her husband’s property (Dec) 2138 
Customs Act (52 of 1962), 8, 123 — See 
Ibid, S. 135 (b)` (Jun) 798 


——S. 135 (1) (a) and (b) — Offence of 
possessing or keeping contraband gold 
— Kéeping or possession need not be 


as owner or purchaser, Criminal Appeal 


No, 73 of 1971, D/- 13-10-1972 Pom. 
Reversed (Apr) 593 B 


—S. 135 (1) (b) — Defence of. India 
Rules (1962), Rule 126P (2) — Offence 
of gold smuggling — Supreme Court 
is loath to accord benefit of Probation 
of Offenders Act to accused 


(Apr) 593 D 
——S, 135 (2) — See Penal Code (1860), 
S. 511 (Jul) 1113 
—-S. 135 (bì — Gold Control Act 


(1968), Sec. 85 (ii) — Conviction under 
both the Acts — Accused sentenced to 
2 years’ R. I. and a fine of Rs. 2,000/- 
under each count — Sentence reduced 
to period already served (1 month) 
in view of fact that 10 years had since 
elapsed and in lieu of sentence remitted 
fine of Rs, 15000/- under each coun 
imposed (Feb) 311 
——Ss, 135 (b) and 123 — Seizure off 
gold biscuits not in accordance with Ac 
— Presumption under S. 123 not avail- 
able to prosecution (Jun) 793 


—S. 135 (b) (ii) — See Gold Control 
Act (1968), S. 85 (ii) (Mar) 479 
‘ “DEBT LAWS’ > | 


—Bombay Agricultural Debtors Relief 
Act (28 of 1947), S. 25 (ii):-— Notice of 
real: nature of transaction — Construc- 


(Dec) 2078 - 


“1980 Supreme’ Court --- <: -> M. 
Debt ‘Laws (conta: ~ 


—Punjab. Relief of . sndebieddess. “Act: 
(7 of 1934), S. 31 — Deposit of arrears 
of rent in court under Section 31 — 
Amounts to desposit under Punjab Rent 
Act to the credit of landlord — Tenant 
entitled to protection under Proviso to 
Section 13 (2) of the E P, Urban Rent 
Restriction Act (3 of 1949) — (1979) 2 
Rent LR 695 (Punj & Har), Reversed; 
AIR 1969 SC 1273, Overruled 

' (Nov) 1709 A 
—U. P. Publie Moneys (Recovery of 
Dues) Act (25 of 1965), S. 3 — Section 
providing speedier remedy for recovery 
of Government dues — Not violative of 
Art. 14 — Reasonable nexus with ob- 
ject to be achieved — No hostile dis- 
crimination. AIR 1967 SC 1581 held 


‘overruled in AIR 1974 Sc 2009 —~ 1969 


All WR (HC) 689, Reversed 
n a ae (Jun) 801: - 


Defence of India Act (51 of 1962), Sec- - 
tion 35 (1) — Enquiry under — Scope 
of (May) 647 
Defence of India Rules (1962), Rr. 126H 
(2) and 126P (2) (ii) — Offence of- 
possessing contraband gold — Expres- 
sion ‘acquisition -by purchase or other- 
wise’ -— Interpretation of. Criminal 
Appeal No. 73° of 1971, D/- 13-10-1972, 
(Bom), Reversed (Apr) 593 C 
——R, 126 P (2) — See Customs Act 


(1962), S. 135 (1) (b) (Apr) 593 D 
——R, 126 P (2) (ii) — See Ibid, Rule 
126 H (2) (Apr) 593 C 


Delhi Development Act (61 of 1957), 
See under Municipalities 


Delhi Development Authority (Manage- 
ment and Disposal of irs Estates) 
Regulations (1968), Reg. 2 (13) — See 
Constitution of ie Art, 14 a 





(May) 738 B 
. 59 —. See Constitution 2 
India, Art. 14 (May) 738 B 


“seh N Ca POTNI Act (66 of 
See under Municipalities 

Delhi Rent Control Act (59 of 1958) 
“See under Houses and Rents — 

Delhi Road Transport Authority (Con- 

ditions of Appointment and Service) 

Regulations (1952), Reg. 8 — Date of 


birth — ‘Wide discrepancy in two re- 


cords regarding date of birth of em- 
ployee — Age as assessed by Medical 
Board appointed by employer can be 
accepted — Order of retirement set 
as 11080) 1 si LR 251, Reversed 

aa (Aug) 1251 


38 _ Subject Index, A, IL R, 1980 Supreme Court 


Departmental enquiry — Representa- 
tion by lawyer — See All India Ser- 
vices (Discipline and Appeal) Rules 
(1969), R. 8 (9) 


Detention — Preventive detention — 


‘Right to make representation — See 
Constitution of India, Art, 22 (5) | 
Directive Principles. of State Policy 


. Supremacy of, over fundamental rights 
— See Constitution of India, Art, 37 
Discipline and Appeal Rules of Steel 
Authority of India — Rule 2 (f) — Res- 
pondent appointed as Registration Assis- 
tant by Personnel Manager of Com- 
pany — Held that the appointing. au- 
thority, namely the Persorinel Manager, 
was the disciplinary authority and was 
as such competent to frame the charges 
and to constitute the inquiry committee 
‘against him - (Dec) 2054 
Dismissal — Reinstatement or compen- 
sation — Suit for — Boe Lene 
(1908), S. 9 


Displaced Persons pensation ai 
Rehabilitation Act (54 of 1954), S 12 — 


See Ibid, S, 37 (Aug) 1206 D 
—— 8. 20 — See E 
(1) Ibid, S. 27 ` fAug) 1206D 
(2) Displaced Persons (Compensation 
and Rehab ilitation} Rules (1955), 

R, 30 (Aug) 1308 


—s. 20-A; Explanation — Adminis- 
tration of Evacuee Property Act (1950), 
S. 16 — Restoration of property to eva- 
cuee — Restoration can be refused in 
spite .of certificate granted under S. 16 
of latter Act (Jan) 89 


——Ss, 27, 20, 12 — Order of sale of 
property — Property never declar- 
ed as evacuee property — Question 
as to finality of the order — Jurisdic- 
ton of civil court to go into that ques- 
tion (Aug) .1206 D 
—S. 40 —~ See Displaced Persons 
(compensation and Rehabilitation Rules 
(1955), R. -30 ’ (Aug) 1306 


Displaced Persons (Compensation and 
Rehabilitation) Rules (1955), Rule 30 (as 
. amended) — Pending proceedings arlis- 


ing out of application under R. 30 — 


To be governed by R. 30 as it existed 
on date of application — Subsequent 
enenament TRR no retrospective opera- 
tion (Aug) 1306 
Dispute as to Immovable Property 
Attachment =- See Cr, P. G covey 
si 146,146 


East Punjab Urban Rent Restriction Acà 
(3 of 1949) 
See under Houses. and Rents 


EDUCATION 


=-Allahabad University Act (3 of 192%}, 
S, 32 (2) ({f) — See Constitution of 
India, Art, 226 (Dec) 2141 


—Kerala State Prospectus for Post Gra- 
duate Course in Ophthalmology, Cis. 4 
and 13 (k) — Form of application for 
Adimission, cl, 13 — Admission to post- 
graduate course in Ophthalmology == 
Selection of post-graduate diploma 
holders by giving benefit of 10 marks 
~- Validity — 1980 Ker LT 144, Re- 


versed (Aug) 12308 
=C], 43 (Kk) — See Ibid, cl, 4 
(Aug) 1230B 





Electricity Act (9 of 1910), S, 22-A (D 
(3) — Contract to ar energy to 
Municipality — Expiry of — Notifica- 
tion under sub-sec, (8) not issued — 
Continuance of supply at old rate ‘could 
not be claimed — AIR 43970 Guj 194, 
Reversed i . (Apr) 579 
Essential Commodities Act ao of ie 
Sec, 11 — Offience under Act — 

can look. at report under S, T Oh 
Cri, P. G as 
for taking 


duty Act (1953), S, 61 
Estate Duty Act (34 of 1953), S, 5 — 
Creation of trust — Partial dedication 
of property for religious- purposes =s» 
Such part as hit by rule against per | 
reverts to author of trust or 
heir — Only portion retaining pri- 
vate character is deemed to pass for 
purpose of Sec, 5 — 1973 Tax LR 450 
{Cal}, Partly Reversed (Feb) 312. 
——S, 10 — Gift of partnership pro- 
perty by partner — Applicability of 
S, 10 — Principles to be followed 


| (Jan) 142 
o—S, 36 — See Land Acquisition Act 
(1894), S. 11 ; (Jun) 775 A 


~—S. 59 (a) — Notice for reopening as- 
sessment — Notice issued on wrong legal 


basis — Held illegal — Notice and 


reassessment made in ee of it 
quashed. (1978) 90 ITR 47 (Andh Pra), 
Reversed . Qun 75 B 


——S, 61 — Rectification of mistake in 
original. assessment ~~ Notica haid in- 


Subject Index, A, LR 


Estate Duty Act (contd.) 
valid on ground of change of -opinion 
— Notice ‘and order of rectification 


quashed (Jun). 775 C 
Ethyl Alcohol (Price Control) Order 
(1971), CL 3 —. -See ’ Constitution of 


(May) 614 B 
Ethyl Alcohol (Price Control) Amend- 
ment Order (1975), CL 2 — See Consti- 
tution of India, Sch, 7, List 1, Entry 52 

(May) 614 B 
Evidence — Accomplice — Testimony 
of — See Evidence Act (1872), S. 133 
——Appreciation of — See Evidence 
Act (1872), S. 3 
-——-Circumstantial evidence ~~ See Evt- 
dence Act (1872), S. 3 
-——Dying declaration — Recording of 
— See Evidence Act (1872), S, 32 
-——Estoppel — See Evidence Act 
(1872), S. 115 


——Estoppel — Promissory estoppel ~ 
“pias of — See Evidence Act (1872), 
5 
——Expert evidence — See Evidenc# 
Act (1872), S, 45 
——-Falsus in uno falsus in omnibus — 
Principle of — Applicability — See 
Evidence Act (1872), S. 3 ; 
——Handwritng expert — See Evidence 
Act (1872), S. 45- 
——Indentification — value of — Sea 
Evidence Act (1872), S. 9 


——Presumptions — See Evidence Act 
(1872), S. 114 

——Witness — Interested witness — Sea 
Evidence Act (1872), S, 3 


——Witness — Sole witness -—- Testi- 
mony of — See -Evidence Act (1872), 
Ss, 3, 134 
Evidence Act As ha 1872), S, 3— F 
also (1) Ibid, S. (Apr) 531 A 
(2) Criminal 5 a (1974), S. 162 
(Jun) 873 A 
{3) Criminal P, C. (1974), S. 354 
(Jun) 873 C 
(4) Penal Code (1860), S. 201 
(Oct) 1560 
(5) Penal Code (1860), S, 299 


(Jul} 1168 


(6) Penal Code (1860), S. 300 
(Jan) 102; (Jul) 1160; (Nov) 1876 
(7) Penal Code (1860), S. 302 
(Nov) 1873 
(8) Penal Code (1860), S. 376 
(Aug) 1252 
(9) Prevention of Corruption Act 
en s. 5 QJ (d) & (2) . 
5 _ (Jun) 873 B 


1980 Supreme Court | | 39 


Evidence Act (contd.) 

(10) Prevention of Corruption Act 

| (1947), S. 5 (1) (d) (Oct) 1558 A 

(11} Representation of the People Act 
(1951), S. 123 (3-A) (Mar) 354 A 

——S, 3 — Murder taking place near- 


- about midnight in house — Relative 


living in that house cannot be said to 
be interested witness — Judgment of 
Allahabad High Court, D/- 10-10-1973, 
Reversed (Feb) 184 B 
——S. 3 — Murder case — Evidence of 
two eye-witnesses believed — Non-ex- 
amination of another person receiving 
injuries — Held, did not cast any doubt 
on the prosecution case — Judgment of 
Allahabad High Court, D/- 10-10-1973 
Reversed (Feb) 184 C 


—S, 3 — Murder case — Prosecution 
witnesses, interested and inimical — 
That by itself is no ground to reject 
their testimony in toto (Mar) 443 A 
— S. 3 — Admitted enmity between 
two factions — Injuries on both sides 
— Court should look to the facts pro- 
ved rather than accept testimony of 
witnesses at their face value 

(Jun) 864 A 
—-S, 3 — Criminal trial — Apprecia- 
tion of evidence — Principle of falsus 
in uno falsus in ommibus — Applicabi- 
lity (Jul) 957 B 


—S, Tss Improvements in earlier 
version made at trial — It does not 
mean that falsity of testimony in one 
material particular would ruin it from 
beginning to end — Court should sift 
the evidence with extraordinary caution 
(Aug) 1322 
—S, 3 — A witness who could goto 
the extent of making ‘intentionally false 
statement cannot be relied upon for 
the purpose of convicting the accused 
(Sep) 1382 D 
—-S, 3 — Evidence — Appreciation 
of — Circumstantial evidence 
(Sep) 1382 F 
—S. 3 — Evidence — Appreciation of 
— Disbelieving prosecution case in en~ 
tirety all but one accused acquitted — 
Remaining accused convicted as inju- 
ries found on his body — Held, on facts 
he could not be convicted (Oct) 1534 
3 and 24 — Criminal trial — 
Prosecution story based on testimony 
of child eye-witness — Circumstances 
raising serious doubt on child’s claim to 
being an eye-witness — Acquittal held 
per (Oct) 1621 
——S. 3 — Evidence — Appreciation 
of — Material witness examined by 


+S. 32 — 


40 . . Subject Index, A. LR 1980 -Supreme Court ~ 


Evidence Act (contd) 


police long after the occurrence | —. De- i 


fence version of occurrence rejected by 
trial court and High Court without: any 
material to substantiate such rejection 
— Supreme Court in appeal acquitted 
the accused 


——S. 3 — Witnesses found to have 
received very serious injuries — Their 
presence at the occurrence cannot possi- 
bly be doubted by styling those injuries 


as self-inflicted (Dec) 2128 
—S. 5 — See Penal Code (1860), 
5. 96 (May) 660 B 


——S. 9 — Identification of a person 
by witness for first time in Court with- 
out being tested by a prior test identi- 
fication parade is valueless 

(Sep) 1382 C 


——S, 10 —~- Acts of conspirators — 
Once a conspiracy to commit an illegal 
act is proved, act .of ‘one conspirator 
becomes the act of the other (Mar) 439 


— Ss, 21 and 32 (3) — Question whe- 


ther certain transaction was benami —~ 


Statements made several years after 
date of transaction -= On facts held 
statements were admissible under Sec- 
tion 21 and Section 32 (3) 


wade 727 D 
` ———5S, 24 — See also Ibid, S 
eb 1621 


—Ss. 24, 30 — Recovery of smuggled 
goods — Retracted confessions made 
before Customs Officers by accused per- 
sons — Corroborated in material parti- 
culars by other independent evidence 
— .Admissible in evidence. 

(Aug) 1224 B 
——S. 27 — See Criminal P.C. (1974), 
Section 162 (Jun) 873 A 
——S. 30 — See Ibid, S. 24 


(Aug) : 1224 B 
——S, 32 — See also 

(1) Ibid, S. 21 (May) 727 D 
(2) Criminal P. C. (1974), S. 162 © 
(Jun) 873 A 

(3) . ‘Penal Code (1860), S. 302 
(Mar) 436 
——S. 32 — Dying declaration — When 
can be discredited (Aug) 1226 B 
——S. 32 — Dying declaration by lady 
burnt by her husband (accused) — 
Construction (Aug) 1270 


——5S. 32 — Dying declaration — Ab-. 


sence of.names of eye witnesses would 
Dot by itself introduce an infirmity in 
dying declaration i (Nov) 1738 A 
-Recording: of ` dying de- 
claration —. If should preferably be in 


oo non and answer form. 


(Nov) 1750. 


When can be said to 


Evidence Act (contd.) | 


(Nov} 1738 B 
~—5. 32 (1) — Dying declaration if 


found to be true can bë acted upon 


Without any corroboration. AIR 1953 


SC 420 held Overruled; by AIR 1962 
SC 130 (Apr) 559 A 
——S. 32 (1) — Dying declaration 


attacked on ground that deceased was 
in a.state of shock — View of medical 
expert not put to Doctor in cross-exa- 
mination — Effect (Apr) 559 B 
——S. 32 (1) — Dying declaration —~: 
be incomplete 

(Apr) 559 C- 
——S. 32 (1) — Merely because some 
other persons were named and not chal- 


laned would not by itself prove the 
falsity of the dying declaration 

(Apr) 559 D. 
—S. 32 (6) — See Hindu Law — Ad- 
option (Mar) 419 B 
—5. 45 — See also Prevention of 


Corruption Act (1947), S. 5 (2) 

- (Oct) 1523 
Ge, 45, 46, 3, 73 and 114 — Evi-. 
dence of expert — Opinion evidence of 
handwriting expert — Corroboration — 


ea! (Apr) 531 A 
——_S. -— See Ibid, S. 45 . 

(Apr) 531 A 
<—§.. 57 = See L.-T. Act (1961), S. 2 
(15) (Mar) 387 D 
——S. T3 — See also Thi, S. 45 
; (Apr) 531 A 
— s. 73 — Scope — Court cannot 


take specimen writings at stage of in- 
vestigation. AIR 1962 Pat 255 (FB) and 
1971 Cri LJ 1591 (Andh Pra), Overruled 
(Jun) 791 
—Ss. 101, 102 -— Criminal case — 
Burden of proof — Duty. of prosecution 
(Sep) 1382. B 

~—Ss 101 to 104 — See 

(1) Constitution of India, Art. 13 


(Feb) 286 A 

(2) Penal Code (1860), S., 411 
(Nov): 1753 
——S. 105 — See also Penal Code 
1860), S. 96 (May) 660 B 
—S. 105 — Plea of private det fonce 


— Burden of proof resting on acc: sed 
to establish plea — Nature of 


(Aug) 1341 

25 106 — See Customs Act (1962), 
S. 135 b) = > (Jun) 793 
—_S. 114 — See i. 
(1) Ibid, S. 45 E 531 A 
8 i Act’ (1362), S 135 (b) ` 
(Jun) 783 - 


Subject- Īndex, A- L R. 1960 Supremé Court’ ` 4i 


Enae Act (contd). ` 
- (3) Penal Code (1860), 3. 292 
(Feb) 258 B 
(4) ‘Penal Code (1860), S: 411. >? 
(Nov) 1753 
Prevention, of Corruption Act 
947), S. 5 D (d) and (2) 
(Jun) 873 D 
——S. 114 Illus, (g) — Finding as to 
late presentation of nomination paper 
challenged in election petition — Non- 
production by election petitioner, of re- 
ceipt, which was required to mention 
time of presentation — Held, it was a 
circumstance against election petitioner 


- (May) 701 A 
——S, 115 — See also 
(1) Civil P. C. (1908), O. 19 R. 8 
(Aug) 1255 B 


_ (2) Houses and Rents — Delhi Rent 
Control Act (59 of 1958), S..21 

; (Feb) 193 B 

J, and K. Land Acquisition Act 

(1990), Smvt. S. 352 (Sep) 1349 B 

——S. 115 — Acceptance of rent by 

landlord -— Landlord 

denying that successor-in-interest of 

lessee has no interest in land — AIR 

4967 All 405, Reversed (Apr) 575 D 


——S, 115 — State Government giving 
specific promises as inducement for its 
employees to move into a newly crea- 
ted department — Held employees 
having acted thereon could not be deni- 
ed rights and benefits promised to them 

(May) 768 
——S. 115 — Estoppel against Govern- 


ment and Municipal Committee — Pun-. 


Jab Municipal Act (8 of 1911), Sec- 
tions 70 (2) (C), 60 (A) (3) — Levy of 
Octroi duty — Government acting in 
strict conformity with powers under 
Sections 70 (2) (C), and 62-A (8) — 
Plea of estoppel — Not available against 
Government. AIR 1979 SC 621, Dis- 
sented from (Aig) 1285 
——S. 132 — See Representation of the 
People Act (1951), S. 94 (Sep) 1362 B 
——S. 133 — See also 
(1) Criminal P. C. (1974), S. 354 
(Jun) 873 C 
(2) Penal Code (1860), Ss. 299, 300 


(Nov) 1871 (2) 
Act 


(3) Prevention of. Corruption 
(1947), S. 5 (1) (d) and (2) 
(Jun) 873 B 
=——S, 133 — Testimony. of an accom- 
plice cannot. be accepted in any mate- 
fial particular in the absence .of cor- 


- 1980 .(S.C,) Indexes/3 (2) & 4 (lï 


—s. 26 — Wealth Tax Act. 


. question — Justified 5 p 


Evidence Act (contd.) 
roboration from reliable . sources, 
(Sep) 1382 E 
——S. 134 — See Penal Code (1860), 
$S. 300 (Jan) 102 
——S, 145 — See l 
o (1) Criminal P .C. (1898), S. 288 


ay) 628 A 

Bo Criminal P. C, (1974), S. 162 
(Jun) 873 A 
——S. 157 — See Criminal P. C. (1898), 
S. 288 (May) 628 B 


Export (Control) Order (1977), Cl, 3 — 


See Imports and Exports (Control) Act 
(1947) S., 3 (Jul) 1149 A 
——Sch. I, Part A, S. No. 47 — See 
Constitution of India, Art. 226 
(Jul) 1149 C 
——Sch.. 1, Part A, S. No. 47 — See 
Contract Act (1872), S. 56 
l = (Jul) 1149 B 
Foreign Exchange Regulation Act (7 of 
1947), S. 12 (1) — See Penal Code 
(1860), S. 511 (Jul) 1111 
——§. 23 (1) — See Penal Code, (1860), 
S. 511 (Jul) 1111 
Frustration of Contract — See Contract 


. Act (1872), S. 56 


Fundamental Rules, R. 58 (d) - ~—— Com- 
pulsory retirement — Review Com- 
mittee set up for review ing cases of 
non-gazetted officers is competent to 
recommend retirement. W, P. No. 886 of 
1977, D/- 24-4-1979 (Mad), Reversed, 
Jawahar Mills Case in W. P. No, 1547 
of 1977 (Mad) impliedly, Overruled 

(Dec) 2084 
-~—R. 56 (j) (i) — Rule will not apply 
to officiating Government servant — 
Exercise of power under Rule — Duty 
of State (Jul) 953 
General Clauses Act (10 of 1897), S. 6 
— See Karnataka Contract Carriages 
(Acquisition) Act (1976), 5. 19 

(Jan) 77 A 


Gift-tax Act (18 of 1958), S.6 (1) — 
Wealth Tax Act (1957), S. 7 (1) — 
Shares of company -— Valuation — 
Mode — Shares of company (a going 
concern) not quoted on stock exchange 
—- Profit earning method but not the 
ae method would be appropriate 
— S. 6 (1) of the former Act is same 
as Sec. 7 (1) of the latter Act 

(Jun) 789 B 
(1957), 
S. 27 — Answer to question of law con- 
cluded by decision of Supreme Court 
— Refusal by. Tribunal to refer the 
(Jun) 769 A- 
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Gold Control Act (45 of 1868), S, 85 (ii) 
-- See also Customs Act (1962), S. 135 
(b) (Feb) 311 


——S. 85 (ii) — Customs Act (1962), 
S. 135 (b) (i) — Prosecution of C and 
G under — No legal evidence to show 
that C was either in possession of gold 
articles recovered from the compound 
of Cs house or he had any knowledge 
of the same — G already convicted on 
admission of his guilt — No evidenca 


to show any previous collusion or con-. 


spiracy between C and G — Failure of 
prosecution to prove ingredients of of 
fence — Held, C was not liable to be 
convicted — Decision of Andhra Pra- 
desh High Court Reversed (Mar) 477 


Government of India Act (1935), (28 
Geo. V & I Edw. VIL C 2), S. 142-A 
(2) — See Municipalities — C. P, Muni- 
cipalities Act (1922), S., 66 (1) (6) 
(Mar) 428 


Gujarat Municipalities Act (34 ef 1964) 
See under Municipalities, 

Habeas Corpus-— Prison vices — Role 

of Habeas Corpus Writ — See Constitu- 

tion of India, Arts. 32, 226 


See Constitution 


-~——Procedute’ — 

of India, Article 226 

Haryana Ceiling on Land Holdings Act 
(26 of 1972) 


See under Tenancy Dawi 


Haryana Ceiling on Land Holdings 
Rules (1973) . 
. See under Tenancy Laws, 


High Court Judges (Conditions of Ser- 
vice} Act (28 of 1954), Sec. 14, Second 
Proviso, S. 15 (a) read with Sch. I, 
Part I — Constitution of India, Arti- 
cles 14, 221 and 314, Sch, 2, Part D, 
Paragraph 10 (4) (before and after 
amendment by 1956 Act) — Trichotomy 
in payment of pension to High Court 
Judges in the Act — Not violative of 
Articles 14, 221 and 314 — Member of 
Lc. S. elevated to ‘Bench — Not enti- 
tled to separate pension for service 
rendered before elevation (Oct) 1671 B 


——S. 15 (a) — Indian Independence 
Act (1947), S. 10 (1) and (2) — Expres- 
sion “who is a member of the Indian 
Civil Service” in clause (a) — Nof 
meaningless — Signifies members of 
Indian Civil Service prior to enforce- 
ment of 1947 Act and were elevated to 
Bench thereafter (Oct) 1671 A 


HIGH COURT RULES AND ORDERS 
—High Courts Rules and Orders (Pun- 
jab), Vol. V Chap. 1-A (b), R. 3-A as 
applicable to Delhi High Court — Ses 
Criminal P, C. (1974), S. 482 

(Feb) 258 A 





Hindu Law — Adoption — Evidence — 
Statement in will about adoption —~ 
Burden of proof (Mar) 419 3 
—Adoption — Validity (Nov) 1754 B 
— Banaras School — Adoption by widow 
— Authority. of husband to adopt 
necessary — Authority not mon 
First Appeal No, 153 of 1966 (All), Re- 

versed ; (Dec) 2008 
Cut —- See Hindu Law — Religi- 
ous Endowment (May) 707 E 
——Joint family — Partition — One 


son as a branch separated — Effect, 
A. S. No. 403 of 1961, D/- 21-12-1965 
(Ker), partly Reversed 

(Jul) 1173 E 


——Joint family — Sale of. property — 
Enquiry into pressure on estate — 
Necessity. of S. A, 1232 and 1214 of 


1961, D/- 3-12-1968 (Bom), Reversed 
(May) 645 
——Partition — Essential 


(July 1173 B 
—Partition — Father — Mitakshara 
Law — Right of father to partition 
joint properties . (Jul) 1173 C 
—Partition — Partition by will without 
consent of male members — Will in- 
effective — If it can bind members as 
family arrangements 

(Jul) 1173 D 


—Religioug Endowment — See Consti- 
tution of India, Part, II, Art. 13 
(May) 707 A 
—Religious Endowment — Sudra whe- 
ther can become Sanyasi —- Orthodox 


view (May) 707 B 
—Religious Endowment —— ‘Math’ — 
Head of Math ~~ His dual obligation 

(May) 707 C 


—Religious Endowment — Office of 
Mahant — Mode of succession — Dif- 
ferent customs and usages indicated _ 
(May) 707 D 
—~Religious Endowment — Person 
whether has become ‘Sanyasi?’ —- Cere- 
monies required for becoming ‘Sanyasi 

(May) 707 E 
—Religious Endowment — Whether 
‘Sudra’ can become ‘Sanyasi’ —' Ortho- 
dox view — Existing practice 

(May) 707 E 
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Hindu Law (contd.) 

—Will — Joint family —.Two ‘brothers 
'G and J — Two wills. executed by G 
and widow of J; describing B as G's 
adopted son — Adoption not establish~ 
ed — Wills how far operative 


(Mar) 419 C 

Hindu Succession Act (30 of 1956), 
S. 4 — See also Ibid, S, 8 l 

(Apr) 558 


—Ss 4, 8 — Paes Aliyasanthana 
Act (9 of 1949), 36 (5) —— Devolution 
of property allotted to nissanthathi 
kavaru having only a life interest — 
Mode prescribed by S. 36 (5) of Madras 
Act must give way to provisions 
Section 8 of Hindu Succesion Act ` 
(Feb) 198 B 
——Ss, 7 (2), Expin. 8 — Madras Ali- 
yasanthana Act (9 of 1949), Section 36 
(5) — Suit for partition of properties 
in accordance with Madras Act — Pre- 
liminary decree — Shares allotted 
jointly —- Death of one shareholder — 
Undivided interest of deceased would 
devolve on their heirs under Hindu 
Succession Act and not under Madras 


Aliyasanthana Act (Feb) 198 A 

r—S. 8 — See also 
(1) Ibid, S. 4 ' - (Feb) 198 B 
(2) Ibid, S, ¥ (2), Expln, | 
E ~ (Feb) 198 A 


——S,. 8 read with S, 4 — Last male 
holder of certain property gifting it to 
his daughters — Death of last male 
holder after coming into force of -Acf 
— Property would revert whether to 
daughters or to collateral of: last male 
holder, Decision of Punjab ‘High Court, 
Reversed (Apr) 558 


—S’. 14 — U. P. Zamindari Aboli- 
tion and Land Reforms Act (1 of 1951), 
Ss. 171, 172 — Widow of the last pro- 
prietor of lands in dispute was record- 
ed as such — At that time neither the 
U. P. Act was passed nor Succession 
Act came into force — Held that after 
passing of both the Acts the widow be- 
came absolute owner of the property. 
and the interest of collaterals ceased 
to exist , (Aug) 1329 


House of People - (Extention | Duration} 
Act (109 of 1976), S: 2 — See Consti- 
tution (Fortieth Amendment) Act 
(1976), Section 1 - : (Nov) 1788 H 


HOUSES AND RENTS. 
—Bombay Rents, .Hotel and Lodging 
House Rates Control Act (57 of 1947), 
Sec.. 1 — = See: Civil - .P.. C. (1908), 


tion 11. (Aug):.1201 B 


- (1908), O. 2, R. 2 


Sec- . 
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Houses and Rents — Bombay Bents, 
Hotel & Lodging House Rates Control 


Act (contd.) 


—S. 5 (8) — Certain watan land 
leased for purposes of storing timber — 
Land never used for. agricultural pur- 
poses —- Held, land was premises 

(Apr) 590 A 
——S. 5 (11), (6) — Lease of certain 
watan land by father of A to R for 
storing timber — Death of father of A 
— R continued to be tenant 

(Apr) 580 B 
—S. 12 (3) (b) — Payment of rent 
and permitted increases ‘regularly’ 
during pendency of suit or appeal — 
Term ‘regularly’ is mandatory and not 
directory. Judgment of Guj. High Court 
dated 21-7-1977, Reversed 

(Jul) 954 


“——S, 12 (3) (b) — Tenant not observ- 


ing conditions of the section — Not 


entitled ` to: its protection 
(Oct) 1605 A 


——S. 28 — Jurisdiction of Court of 
Small Causes (Oct) 1605 B 
Cantonments (Extension of Rent Con- 
trol Lows) Act (46 of 1957), S. 3 — 
Amendment by Act 22 of 1972 imtroduc- 
ing Section 3 (4) — Retrospective effect 
— Validation -. of p i decrees 
and- their execution (Aug) 1201 A 
Cantonments (Extension of Rent Con- 
trol Laws) Amendment Act (22 of. 1972), 
D: 3 — sia Civil P. C. (1908), S. 11 

-(Aug) 1201 B 
—Delhi Rent Control Act (59 of 1958), 
S. 2 (k) — See Municipalities — Pun- 


Jab ‘Municipal Act (3 of 1911), Section 


3 (1) b) (Apr) 541 
— Ss. 9 — See Municipalities — -Pum- 
jab Municipal Act (3 of 1911), Section 
3 (1) (b) - (Apr) 541 
——S. 12 — See Mumicipalitese — 
Punjab Municipal Act (3 of 1911), Sec- 
tion 3 (1) (b) - (Apr) 541 
—S, 14 (1) (e) () — See Civil P. C. 
(Feb) 161 A 
——S. 14 (7) _— “Scope — Specific 
direction barring execution of orders 
for prescribed period. — Not necessary 

i (Dec) 2012 C. 
aa, 14 (bj — Eviction of tenant on 
ground of subletting or assigning —In- 
voluntarly sale is included.. 1969 Rent 


CJ 657 (Delhi), Reversed 

. (Oct). 1655 B 
——S, 14-A: (1) -= See Civil P.:C. 
' (1908), O. 2, R. 2 (Feb) 161 A 


——§, 15 (9) — Striking out defence — 
Power.. is discretionary. C.: R. No. 


4 s 


trol Act (contd.) 
689 of 1978, D/- 19-10-1978, (Delhi), 
Reversed (Oct) 1664 A 
Ss, 15 (7), 25-B and 38 — Striking 
out defence of tenant — Order falls 
under Section 15 and not under Sec- 
tion 25-B — Appealable under Sec- 
tion 38 — Section 25-B does not ope- 
rate as bar — C. R, No. 689 of 1978, 
D/- 17-10-1978, (Delhi), Reversed 
(Oct) 1664 B 
——S. 21 — Application for eviction re- 
ferring to lease but not stating that it 
was ‘in writing?’ — Held application 
could not be treated as defective for 
such omission (Feb) 193 A 
——S, 21 — Application for eviction —— 
Tenant is not estopped from challeng- 
ing legality of sanction — Rent Con- 
troller can also examine whether sanc- 
tion for lease granted was a make-be- 
lieve vitiated by fraud or collusion. 
4976 Ren CJ 582 (Delhi), Overruled. 
(Feb) 193 B 
——Ss. 25-A (1) and 25-B (10) — Com- 
bine effect (Dec) 2012 A 
——S. 25-B — See 
(1) Ibid, S. 15 (7) (Oct) 1664 B 
(2) Constitution of India, Art. 14 
(Feb) 161 B 
— S. 25-B (8) — Interpretation — 
Order refusing recovery of possession 
— Revisable (Dec) 2012 B 


——S, 25-B (10) — See Ibid, Section 
25-A (1) (Dec) 2012 A 
——S. 38 — See. Ibid, S. 15 (7) 

(Oct) 1664 B 
—East Punjab Urban Rent Restriction 
Act (3 of 1949), Sections 2 (i) and 13 
(1) — ‘Tenant — Includes quondam 
tenant continuing in possession — 
munity from execution under Section 
13 (1) (Feb) 299 A 
' —S. 6 — See Debt Laws — Punjab 
Relief of Indebtedness Act (1934), Sec- 


tion 31 . (Nov) 1709 A 

——S. 13 (1) — See Ibid, S. 2 (i) 
(Feb) 299 A 

—-S. 13 (2) — See Debt Laws — 


Punjab Relief of Indebtedness Act 
(1934), S. 31 (Nov) 1709 A 


—-§, 13 (2) (ii) (a) — Scope — Sub- 
letting must be after commencement of 
the Acb — Amendment of Cantonment 
(Extension of Rent Control Laws) Act 
(1957) by: Act: XXII of 1972 — Effect 
(Nov) 1866 
Expression 


——S. 13. (2) Proviso — 


“first hearing’ occuring in- the proviso- ' 
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Houses and Rents —-: -East Punjab 
Urban Rent Restriction Act ‘(contd.) 


— Hypertechnical or literal construc= 
tion should not be given 
_ (Nov) 1709 B 


——S$, 13 (2) (i) Proviso — Tenant de- 
positing rent and arrears along with 
costs and interest prior to date of first 
hearing — Deposit valid — Tenant en- 
titled to protection given by Act. ILR 
(1977) 1 Punj and Har 877, Reversed; 
AIR 1971 Punj 351, Overruled 

(Jan) 138 


——S, 13 (3) (a) i) — Eviction on 
ground that landlord requires residen- 
tial building for hig own occupation — 


‘Held there was not merely inadequacy 


of pleadings sufficient to make out a. 
cause of action but total. absence of 
proof of two vital requirements — A 
mere affidavit at a late stage of litiga- 
tive process can hardly be adequate to 
meet mandate of Section 13 (3) 

| (Aug) 1218 


——S§. 19 — See Debt Laws — Punjab 
Relief of Indebtedness Act (1934), Sec- 
tion 31 (Nov) 1709 A 


—-Kerala Buildings and Rent 
Contro Act (2 of 1965), S. 11 (4) (i) 
— Sublettng of premises without con- 
sent of landlord or in absence of right 
to do so under lease deed — Tenant 
can be evicted under Section 11 (4) (i) 


(Nov) 1756 
_—Madhya Pradesh Accommodation 
Control Act (41 of 1961), S. 12 (1) (a) 
and (3) — See Ibid, 13 (6) (Apr) 587 


-——Ss. 13. (6), 12 (1) (a) and (3) — 
Eviction of tenant — Striking out de- 
fence for non-payment of rent — 
Within discretion of Court — S., A. No. 
440 of 1971, D/- 2-8-1976 (Madh Pra), 
Reversed; AIR 1968 Madh Pra 1 (FB), 
Overruled (Apr) 587 


Fami] Nadu Buildings and 
Rent Control) Act (18 of 1960), S. 2 (2) 
—- Words “any building...... let...” — 
Refer to a building which was subject- 
matter of a lease which has been ter- 
minated by issue of Notice under Sec- 
tion 106, T. P. Act and which has 
continued to remain in occupation of 
tenant. O. S. A. No. 75 of 1977, Dj/- 
1-2-1979 ieee Reversed 

(Feb) 214 C 


—S, 2 (8). ~~ See Houses and Rents 
—-Tamil ‘Nadu Buildings (Lease -.and 
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(Lease .and Rent Control) Act (contd.) 
Rent Control) Amendment Act (il of 
1964), S. 3 (Feb) 214 B 
~——S, 14 (1) — See Constitution -of 
India, Art, 136. 

——S. 25 — Revisional powers of High 
Court, under — Scope of — High Court 
should not interfere with concurrent 
finding of lower Tribunal (Aug) 1253 


—Tamil Nadu Buildings (Lease and 
Rent Control} Amendment Act (11 of 
(1964), S. 3 — Suit for eviction from 
building exempted from provisions of 
principal Act pending on date of pub- 
lication of Amendment Act — Suit will 
abate. O. S. A. No, 75 of 1977, D/- 
1-2-1979 (Mad), Reversed 

(Feb) 214 A 


——S, 3 — Tenancy with regard to 
building which was exempt from pro- 
visions of principal Act — Termination 
of, prior to 10-6-1964 — Eviction suit 
pending on 10-6-1964 stood abated — 
Tenant: does not become trespasser 
after 10-6-1984. O. S. A. No. 75 of 
1977, D/- 1-2-1979 (Mad), Reversed 
(Feb) 214 B 


-Uttar Pradesh (Temporary) Control of 
Rent and Eviction Act (3 of 1947), Sec- 
tion 3 (1) (a) — Eviction of tenant — 
Ground of arrears of rent under Cl. (aJ 
— Agreement to pay past arrears by 
monthly instalments along with current 
monthly rent — — S. A, a 
- 2693 of 1963, D/- 21-8-1969 (All), Re- 

versed (Mar) 323 
——S, 3 (1) (a) — Lease entered into 
after coming into force of Act — Fail- 
ure to pay arrears within one month 
of service of demand notice — Lease 
to be governed by Rent Act. Second 
Appeal No. 1520. of 1986, D/- 23-9 
1969 (All), Reversed - (Aug) 1214 


—Uttar Pradesh Urban Buildings 
(Regulation of Letting, Rent and Evic- 
tion) Act (13 of 1972), Preamble — 
Act is prospective (May) 635 A 
—West Bengal Premises Tenancy Act 
(12 of 1956), Ss, 13 (1) (i); 21 and .22 
— Ejectment on ground of default im 
payment of rent — No default in pay- 
ment of rent to attract Section 13 (1) 
(i) — In view of Ss. 21 and 22 after 
refusal to accept a valid tender of rent 
the rent for subsequent. months need 
not necessarily be deposited with Rent 
Controller by 15th of next subsequent 
month, Pecon of Calcutta = Court, 
Reversed - (Jun). 872 


(Dec) 2123 
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Houses: and Rents  — W., B. Premises 
- Tenancy Act (contd.). 


——S, 21 — ‘Bee Ibid, 13 (1) (i) 
(Jun) 872 
—_s, 22 — See Ibid, S. 19 Qj) @ | 
(Jun) 872 


Hyderabad Tenaney and Agricultural 
Lands Act (21 of 1950) 
- See under Tenancy Laws 


Imports and Exports (Control) Act (18 
of 1947), S. 3 — See also Contract Act 
(1872), Section 56 (Jul) 1149 B 
——S. 3 — Export of Silver — Total 
ban — Administrative policy behind 
the ban is justiciable in view. of Art 
19 of. the Constitution = (Jul) 1149 A 


Income Tax — Accumulated Profits — 
See Income-tax Act (1922), S. 2 (6-A) 
-~ Business e diture —- See Income- 
tax Act (1922), Section 10 (2) 


. — Capital receipt or revenue receipt — 


See Income-tax Act (1961), Ss. 4, 5 
—- Charitable purpose — See Income- 
tax Act (1961), Ss. 2 (15), 11 
——Current. repairs — See Income-tax 
Act (1922), Section 10 (2) (v) and (xv) 
———Income or capital receipt — See 
Income-tax Act (1961), S. 4 l 
———Purchase, meaning of — See In- 
come-tax Act (1961), S. 54 (1) 
——Reassessment — See Income-tax 
Act (1922), S. 34 (3) 
-Reference to High Court — See 
Income-tax Act (1961), S. 256 
———_Reference to Supreme Court — 
See Income-tax Act (1961), S. 257 
———Revenue expenditure — See In- 
come-tax Act (1922), S. 1 
——Revenue expenditure — See In- 
come-tax Act (1922), S. 10 (2) (xv) 
—~——Revenue receipt or capital receipt 
-—— See Income-tax Act (1961), Ss, 4, 5 
———Search and seizure — See Income- 
tax Act (1961), Sec, 132 

———Set off of loss — Speculative trans- 
actions — See Income-tax . Act (1922), 
Section 24 


——Speculative transaction — See In- 
come-tax Act (1922), S. 24 (1), Expln. 2 


—-—Transfer of assets —-. See Income- 
tax (1961), -Section 34 (3) 
Income-tax Act (11 of 1922), S8. 1 — 


Assessee owning several collieries — 
One colliery requisitioned by military 
~~ After release, assessee renovating 
buildings, reconditioning machinery etc. 
~~ Expenditure revenue and not capi- 
tal in nature. a. (May). 640 C 


`. by handing over 
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Income-tax Act (1922) (contd.) 

——S, 2 (8-A) (e) — See also Consti- 
tution of India, Art, 136 - ~ (Mar) 372 
——§, .2 (6-A). (e) — Expression “accu- 


mulated profits’ — It does not: include 
current profits | (Mar) 478 A 
——S, HA (a), ti) — Residence in 


taxable territories — ms ‘he 
maintains a dwelling house’ and “he 
has maintained for him a dwelling 
house” connotation of (Apr) © 2a 
——S. 10 (1) — Assessee carrying | 

smuggling activity —. Loss arising out 
. of ‘confiscation of currency notes. — 
' Held, deduction must be allowed 


(Aug) 1271 
May) 840 A 


—s. 10 (2) W) and (xv) — Repairs 
to- buildings and machinery not falling 


under “current repairs” — Deduction 
as business expenditure — Not . barred 
by clause (v) . (May) 640 B 
——§. 10. (2) (xv) —_ Companies . Act 


(1956), Sections 384 and 2 (24) — Busi- 
ness expenditure — Remuneration paid 
to company for finalising and manag- 
ing assessee’s Mills — Held, company 
was not “manager” and remuneration 
was deductible 8s business expenditure 
e (Feb) 235 
—§, 16 2) (xv) .- — U. P. Sugarcane 
Cess Act (22 of 1956), Section 3 (3) — 
Interest paid.. on cess’ under Section 
8 (3) — Not.a penalty — Assessee can 
claim it as deduction under Section 
(2) (xv) of Income-tax Act — Decision 
Pere High Court ‘Reversed — 
a (May) 754 


s — s. 10 (2) (xv) — Income-tax “Act 


` (43. of 1961),.S. 37 — Purchase of loom - 


working hours other mill —. Held 


amount paid for such purchase’ was. 


‘revenue ‘expenditure’ allowable ‘under 
Section 107(2) (xv), 1975" Tax LR 360 
(Cal), Reversed (Dec) 1946 


“mS, 24. (1) Expln, 2 — “Speculative 
transactions”. — Transactions settled 
delivery orders — 
Payment -by ‘cheques’ — Absence ~of 
evidence that actual delivery of goods 


- . was ever. effected -~- Transactions must 


be regarded as “speculative — transac- 
' Hong” S (Feb). :234 
——S,. 24 (1) Expin 2— ee 
transaction — What t is- 

(Apr). 


,——S. %4 (2) an - — "Applicability 
` Assessee’s business, ‘manufacture 
Jute — “Assessment year“ 1960-61 


—_—g, 


§. 57 — Expression 


Income-tax Act (1922) (contd.) | 
Unabsorbed loss of assessment year 
1950-51 cannot be ‘set off against busi- 
ness income of assessment year 1960-61 

(Feb) 251 


33-B — Not a charging provi- 
sion — Principle of strict construction 
of aaa statute not applicable. 

(Apr) 485 C 


—s, 33-B (2) (b) a (4) — Limita- 
tion under sub-section (2) (b) — AP- 
plicable. only to suo motu orders of 
Commissioner — Case remanded to him 
by Tribunal under sub-section (4) for. 
fresh disposal — No. limitation applies. 
(1970) 77 ITR 934 (Assam), Overruled; 
L T. Ref; No. 117 of 1967, D/- 9-3- 
1972 (Cal), Reversed . | 

(Apr) 485 A 


—s. 34 — Concealed income of as- 
— Reassessment — Burden to 
eee that amount represents undis- 
ciosed income of assessee is oe revenue, 

1973 Tax LR 90 (Bom), Rev 
ye 2117 


sS. 34 (3), ‘Second Proviso — Re- 
eseecement pr 
. (Jan) 98 


—-§,49-D — between 
India and Pakistan . for avoidance of 
double taxation — Article IV — Agri- 
cultural income . in Pakistan whether 
SoA fall within scope of the agree- 
(Feb) 252 
A 10 (2): — High Court re~ 
versing . decision of lower: authorities 
relying: upon facts admitted between 
parties and found by Income-tax Off- 
cer — Held, did-not-: amount: to . re- 
appraisal. of facts. ' (May) 640 A 
Income-tax: Act (43: of 1961), Ss. 2 (15) 
and 11 — Words “not . involving the 
on of any activity for profit” 
— Interpretation of AIR 1976 SC 348, 
Overruled (Mar) 387 B 
——§s, 2 (15) and .11 — “Charitable 
purpose” — Interpretation of — English 
decisions are not pnawe 
(Mar) 387C 


—S, 2 asy — : vidance Act (1872), 
“charitable - pur- 
pose” :— Interpretation ‘of — State of 


‘law prevailing at the time of parring 


of proyison can be looked. at.. 
| (Mar). 387 D 
s. 2. an — ' See rita, “Bi 34 (3). (b) 
- (Feb) 176 
Ss, 4 and 5 — Sale of trees of 
spontaneous ik — Only.’ trunks al- 
lowed to be. cut leaving stumps ` and 
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Income-tax Act (1961) (contd.) 
roots intact for soil for 
cultivation — Income from sale held 
not revenue receipt | (Jan) TI 
—_-3, 4 — Receipt whether income or 
capital receipt, AIR 1971 Cal 125, Re- 
versed (Mar) 340 
——5, § — See Ibid, S, 4 
(Jan) YI 


——S, 11 — See Ibid, S. 2 (15) 
- — (Mar) 387 B, C 
—Ss, 22, 256 — Income from house 
property — Deduction — Finding by 
Tribunal that Section 22 not attracted 
— Reference by assessee — Direction 
by High Court to Tribunal that pro 
perty possesses annual value — Held, 
not barred because of omission of Re- 

venue to ask for reference 

(May) 758 A 
——S, 23 (1) Proviso — Income from 
house -property — Municipal taxes — 
Deduction — Property must be in 
occupation of tenant (May) 758 C 
——S. 24 (1) (ix) — Income from house 
property — Vacancy remission — Pro- 
perty not let out throughout relevant 
previous year — In fact, no evidence 
that it was ever let out — Benefit 
under Section 24 (1) (ix) not available 
(May) 758 D 
——Ss, 34 (3) (b), 2 (47) and 155 (5) — 
Transfer — Partnership firm — Disso- 
lution — Distribution of assets among 
partners —— It does not amount to 
transfer of assets within Section 34 
(3) (b) — Withdrawal of development 
rebate wrong. I.-T. Ref. Nos. 115-118 
of 1970, D/- 14-7-1972 (Ker), Reversed 
(Feb) 176 A 
——§. 37 — See Income-tax Act (1922), 
Section 10 (2) (xv) (Dec) 1946 
—-S. 54 (1) — Purchase — Meaning 
of — Includes release deed for consi- 
deration by co-sharers in favour of one 
of them (Jan) 96 
——3, 64 (1) — See Ibid, S. 271 (1) (c) 
(Dec) 2114 


—-—Ss, 132 and 226 (4) — Power of | 


Search and seizure under Section 132 
and power of recovery under Section 
226 (4) — When exercisable 

(Jan) 99 
——S. 132° (5) — Seizure of large sum 
from the person of accused by Police 
— Criminal proceeding subsequently 
dropped — Application under Section 
132 by Income-tax Officer requesting 
payment of amount to him as it re- 
presented undisclosed income of . ac- 


cused — Income-tax Officer held could. 


Income-tax Act (1961). (contd.) 

only retain amount sufficient to satisfy 
the income-tax assessed and was bound 
to return balance (Nov) 1742 
S, 139. (1) — See Ibid, S. 271 (1), 
(c) . (Dec) 2114 
——S, 153 (1) (a) Giy < Proceedings 
under Section 142 suspended by High 
Court in consequence of writ petition 
-~ Effect — Order directing fresh as- 
sessment — Bar of limitation . 


(May) 656 
——S. 155 (5) — See Ibid, Section 34 
(3) (b) (Feb) 176 A 

——S, 226 — See Ibid, S. 132 
{Jan) 98 

mu, 256 — Sea also 

(1) Ibid, S. 22 (May) 758 A 
(2) Ibid, S. 261 (Mar) 478 B 


——§, 256 — Income-tax Rules, 1962, 


‘Rule 48 — Reference — Specification 


of questions — Reference application by 
revenue — Assessee if can ask for re- Ê- 
ference of question of law on the re- 
ference by the Revenue, 1972 Tax LR 
673- (Ker), Reversed, (1970) 75 ITR 93 
(Mad); (1970) 77 ITR 276 (Mad); AIR 
1964 Raj 59; (1968) 70 ITR 194 (Guj) 
(1968) 70 ITR 203 (Guj) and L-T, Ref, 
No. 20 of 1950, D/- 10-10-1950 (Mad), 
Overruled (Mar) 478 C 
-———S, 256 — Reference — Jurisdic- 
tion of High Court — Scope — Does 
not act as a court of appeal — Ad- 
visory jurisdiction — Cannot modify or 
set aside order of Tribunal 

(May) 758 B 
——S, 258 — Reference to High: Court 
—-.Scope of — Powers of High Court 
in deciding a question of law referred 
to it (Jul) 1146 B 
——S. 257 — Reference to Supreme 
Court ‘on account of conflict of deci- 
sions of High Court — Court can de- 
cide only the particular question re- 
ferred (Mar) 387 A 


—-—Ss, 261 and 256 — Reference of 
question at the instance of revenue — 
Question added at the instance of the 
assessee in the reference though he 
had not filed reference application — 
Revenue not contending before High . 
Court that reference was incompetent 
in respect of second question — Ques- 
tion can be allowed to be raised be- 
fore Supreme Court — (Mar) 478 B 
——5, 271 (1) (c) — Penalty proceed- 
ings — Nature of — Principles to | be 
considered by revenue authority be- 
fore imposing penalty (Jul) 1146.A 
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' Income-tax Act (1961) (contd) 
——Ss. 271: (1) (c), 139 (1), 64 (1) — 
Income of spouse or child — Assessee, 
if bound to show in his return such 
income — Breach of Section 139 (1) — 
Section 271 (1) (c) if attracted DE 
(Dec) 2114 
——S, 297. (2) (dq) Gi) — Proceedings 
under Section 34 of 1922 Act actually 
pending on 1-4-1962 — Proceedings not 
without - Jurisdiction — Issue of notice 


under Section 148 would be incom- 
petent. 1971 Tax LR 1168 (Al), Be- 
versed (Mar) 377 


Income-tax Rules (1962), R. 48 — See 


Income-tax Act (1961), Section 256 
(Mar) 478 C 
Indian Independence Act (1947), S. 10 


— See High Court Judges (Conditions 
of Service) Act (1954), S 

(Oct) 1671 A 
Indian Independence (Rights, Property 
and Liabilities) Order (1947), Art, 8 (1) 
(a) and (b) — Applicability — Domi- 


nant factor to be considered indicated 


(Aug) 1311 
Indian Police Service (Appointment by 
Promotion) Regulations (1955), Regn. 7 
— See Indian Police Service (Regula- 
tion of Seniority) Rules (1954), Rule 
3 (3) (b) (Aug) 1275 A 


Indian Police Service (Cadre) Rules 
(1954), Rules 4, 6 and 9 — Indian 
Police Service (Fixation of Cadre 
Strength) Regulation (1955), Sch. Items 
1 and 2 — Non-cadre officers cannot 
be denied: the benefit of continuous 
officiation in senior post merely be- 
cause cadre officers had been appoint- 
ed on deputation elsewhere in excess 
of number of posts specified against 
Deputation Reserve in schedule to fixa- 
tion of cadre strength Regulations. 
(1975) 2 Serv LR 531 (Punj & Har), 
Reversed (Aug) 1275 B 
——R. 6 — See Ibid, R. 4 

(Aug) 1275 B 
=~———R, 9 — See Ibid, R. 

a 1275 B 


Indian Police Service (Fixation of Cadre 
Strength) Regulation (1855), Sch. Item 1 
— See Indian Police Service (Cadre) 
Rules (1954), R. 4 (Aug) 1275 B 
——Sch. Item 2 -—See Indian Police 
Service (Cadre) Rules (1954), R. 4 
(Aug) 1275 B 
Indian Police Service (Regulation of 
' Seniority): Rules. (1954), Rr: 3 (3) (b) 
- and 4 (4) — Fixation of seniority 
moar of allotment — Determination. — 


Indian Police Service (Regulation ' of 
Seniority) Rules (contd.) 

Factors to be considered. (1975) 2 Serv 
LR 631 (Punj & Har) Reversed 


(Aug) 1275 A 
——Rr. 3 (iii) (b) 7; 8, 9 —. Indian 
Police Service — Promotee — Year of 
allotment — Fixation of — Administra- 
tive lapses — No injustice however to 
officers senior to promotee — Relaxa- 
tion also granted — Promotion, held, 
could not be challenged on ground of 
lapses (Sep) 1447 A 
——R, 4 (4) — See Ibid, R. 3 (3) (b) 
(Aug) 1275 A 
——R. 7 — See Ibid, R. 3 (iii) (b) 
(Sep) 1447 A 
——R. 8 — See Ibid, R. 3 (iii) (b) 
(Sep) 1447 A 
——R. 9 — See Ibid, R. 3 (iii) (b) 
(Sep) 1447 A 
Indian (Provisional Constitution) Order 
(1947) — See High Court Judges 
(Conditions of Service) Act (1954), Sec- 
tion’15 (a) (Oct) 1671 A 
Industrial dispute — Dearness allow- 
ance — See Industrial Disputes Act 
(1947), Sch. 3, Item. 2 
Retrenchment — See Industrial 
Disputes Act, Secs, 2 (o0) and 25 F 
~——Wrongful dismissal — See Indus- 
trial Disputes Act, S. 11-A - 
Industrial Disputes Act (14 of 1947}, 
Pre. — See Ibid, Section 19 (2) and (6) 
. (Dec) 2181 D 
——Ss. 2 (00) and 25-F — “Retrench- 
ment” — Includes every kind of termi- 
nation. 1979 Lab IC 1399 (Ker) (FB), 
AIR 1962 Bom 152 (FB); (1967) 1 Lab 
LJ 545 (Punj) and AIR 1966 Raj 56, 
Overruled . (Aug) 1219 
——S. 9-A — See Life Insurance Cor- 
poration Act (1956), S. 11 (Dec) 2181 A 
——S. 10-A — See 
(1) Ibid, S. 11-A (Dee) 1816 D 
(2) Constitution of India, Art. 226 
a (Dec) 1896 A 
——S. 11 — Powers of tribunal to go 
into the question whether order of 
discharge simpliciter by management is 





punitive in nature (Dec) 1896 F 
——Ss. 11-A, .10-A — “Tribunal” — 
Meaning of — Includes arbitrator under 
Section 10-A (Dec) 1896 D 


——S, 11-A — Wrongful dismissal — 
Claim of workman to reinstatement 
and back wages (Dec) 1896 G 
——S. 18 — See also Life Insurance 
Corporation Act (1956), S. 1 ‘i 


l l (Dec) 2181 A 
——S. 18 — Settlement — Binding 
nature of — Extent (Dec) 2135 B 
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Industrial. Disputes Act (contd.) 
——S, 19 (2) Ps —- See Life Insurance 


Corporation Act (1956), S. 11 l 

| (Dec) 2181 A 

——S, 93 — See Life Insurance Cor- 
poration Act (1956), 5S, 11 

(Dec) 2181 A 

——S, 25-F — See also Ibid, S. 2 (00) 

(Aug) 1219 

——S, 25-F, CL (b) — Retrenchment 


compensation — High Court enhancing 
compensation te Rs. 375 but confirm~ 
iing order of Labour Court refusing re- 
instatement — Appeal by special leave 
limited to question of compensation — 
Supreme Court raised the compensation 
by Rs. 750 (Nov) 1871 B 
——S. 25-G — “Last come first go” — 
Not an inflexible rule -— Departure 
from rule — Valid and justifiable 
grounds: must be proved by manage- 
ment (Sep) 1454 B 
——S, 25-G — Question whether work- 
men fall in same category — Deter- 
mination of -— Relevant circumstances 

(Sep) 1454 C 
——§. 33 (2) - — Dismissal of employee 
pending: industrial dispute — Order re- 
fusing or granting approval must be 
speaking order (Dec) 2124 
——S. 386 (1) — Representation of 
workmen — Party to dispute may 
‘participate in proceeding himself 

(Dec) 2135 A 
——Sch, 3, Item 1 — See Constitution 
of India, Art. 136 (Apr) 511 


———Sch, 3, Item 1 — Gujarat Co-opera- 
tive Societies Act (10 of 1962), Sec. 66 
(1) — Workmen employed in co-opera- 
tive sugar factories in Gujarat — Fin- 
ancial capacity of industry — Deprecia- 
tion allowance if can be taken into con- 
sideration. SCA No, 311 of 1978, 
D/- 30-1-1979 (Guj), Reversed 

(Jan) 30 B 


——Sch. 3, Item 2 — Dearness allow- 
ance — Workmen employed in co-ope- 
rative sugar factories in Gujarat — 
Grant -of neutralisation of variable 
dearness allowance at 125% is fllegal. 
S.C. A. No. 311 of 1978, D/- 30-1-1979 
(Guj), Reversed (Jan) 30 A 


Industries -(Devel ent and Regula- 


opm l 
tion) Act (65 of 1951), S. 2 — See Con- 


stitution of. India, Art, 246 (Dec) 1955 A 
——§S. 18 6) (1) — See Constitution of 


india, Sch, 7, List 1, Entry 52 

(May) 614 B 
——S. 20 — _ Bee Constitution of India, 
Art, 246 | (Dec) 1955 A 
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Industries (Development and Regula- 
tion) Act: (contd,): 
~—Sch.1, Heading 25 — See Constitu- 
tion of India, Art. 246 (Dec) 1955 A 
Inherent powers of Court — See Cri. 
P. C. (1974), S.. 482 
International Covenant on Civil and 
Political Rights Art. 11 — See Civil 
P. C. (1908), S. 51 (Mar) 470 A 
International Law (private) —- Interna- 
tional Covenant on Civil and Poli- 
tical Rights — Binding nature — 
See Constitution of India, Art. 51 (c) 
Interpretation of Statutes — See 
(1) Defence of India Rules (1962), 
R. 128-H (2) (Apr) 593 C 
(2) Education — Kerala State Pro- 
spectus for Post Graduate Course 
in Ophthalmology, Clause 4 - 
| (Aug) 1230 
(3) Income-tax Act (1961), S. 2 (15) 
(Mar) 387 C 
(4) Karnataka Contract Carriages 
(Acquisition) Act (1976), S. 19 


(Jan) 77 A 
(5) Special Courts Act (1979), Sec- 
tion il (Jui) 962 A 


~—Absence of definition of term— See 
Mysore Motor Vehicles Taxation Act 
{35 of 1957), S. 3 (1) and (2) 

i (Jan) 148 


——Accused’s right — See Tenancy 
Laws — Hyderabad Tenancy and Agri- 
cultural Lands Act (1950), S. 28 (1) 
proviso (Jan) 101 
-~——Beneficial statute — Rent Control 
Legislation — Rule of construction 

(Feb) 299 B 
-—— Deeming Provision’ — See Con- 
stitution of India, Art. 286 (2) 

(Sep) 1468 A 
-—— Entries in Sales-tax Legislation — 
Meaning of words — Rule of construc- 
tion (May) 611 A 
-——Fixternal aid — See Income-tax Act 
(1961), S. 2 (15) (Mar) 387 D 
——Fiscal Statute — Strict Construc- 
tion — See Income-tax Act (1922), Sec- 


tion 33-B (Apr) 485 C 
-——Inadequacies in statute — Duty of 
court (Oct) 1579 G 


——Law relating to contracts — Im- 
porting of principles of English Law — 
Permissibility. (Nov) 1717 B 
—— Literal construction — Causus 
omissus and reading statute as a whole 
—_ puncile — Applicability 
(Apr) 485 B 
——Mandatory rule and directory rule 
—— Distinction — Provision..whether di- 
rectory or sean --— Determination 
i Gi 303 B 
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Interprétation of Statutes (contd.) 

~__Marginal Note — Object and effect 
of. iE - (Nov) 1882 B 
-— Proviso (Jun) 892 B 


——Punctuation marks — Do not “con~ 


trol meaning of a Statute when it is 
otherwise obvious - (Jan) 150 B 


= Reading down the enacted provi- 
sion — When permissible, (Per P. S, 
(Jul) 1042 
—Rules — Two constructions possi- 
ble: — Construction making the rule 
unworkable should be avoided 

E o .. < (Aug) 1255 C 
=> Rules of construction — See In- 
come-tax Act (1922), S, 33-B (2) & (4) 
, * | (Apr) 485 A 
=—5Statement of objects and reasons 
and Preamble — They can be referred 
to as an aid to construing the enacting 
provisions, (Per P, 8, Kailasam, J.) 
| : (Jul) 1042 K 
——Taxing statutes — Sales Tax — 
Meaning of: words and expressions 
(Oct) 1552 .B 
——-Use of Statement of Objects. and 
Reasons — See: Sales Tax — Central 
Sales Tax Act (1956), S. 5 (3) 

(Sep) 1468 B 

——Word “OR” -—— See Prevention of 


Food Adulteration Act (1954), S. 2 (1). 


(Mar) 360 A 
Safety Act 


(f) | 
Jammu and Kashmir Public 
' (8 of 1978) . i 

See undėér Public Safety, 


Jammu and Kashmir Representation 
of the People Act (4 of 1957), Ss. 89 
(3), 94 — Requirement that 
election petition for respondent should 
be attested by petitioner — Require- 
ment is mandatory (Feb) 303 A 
—S, 94 — See Ibid, S, 89 (3) 
Da _ (Feb) 303 A 
J. and K. State Land Acquisition Act 
(10 of 1990 Svt) S. 4 — Lands owned 
by Maharaja held by assamidar — Re- 
sumption — Rental: dues paid under 
custom — Acquisition proceeding started 
after sixty years and compensation 
awarded — Illegal C. A. No. 67 of 
1965, D/- 29-4-1969 (J and K), Reversed 
(Sep) 1349 A 


——S. 52 — Resumption of land held 
by assamidar — Rental dues paid under 
custom — Acquisition proceedings of 
same land after more than sixty years 
— Compensation awarded — Reference 
under Act — Government filing appeal 
against order under Act — Petition 
under O, 41, R. 27 for taking additional 


copy of 


1980 Supreme Court 
J. & K. State Land Acquisition. Act 
(contd.) p 


evidence rejected — Review petition - 
against dismissal of appeal also dismis- 
sed — Held, that. the scope of appeal 
under Act was limited and findings 
therein were not a bar to sult by Gov- 
ment nor was the question of estoppel. - 
arose (Sep) 1349 B 
Karnataka Administrative 
cruitment) Rules (1957), 
Assistant Commissioner 
Scale) — Seniority — Computation of ` 
Oct) 1561 
Karnataka Contract Carige (Aunis 
tion) Act (21 of 1976), Ss. 19 (3), 31 (2J 
— Automatic absorption of employees 
of erstwhile contract carriages ~~ Not 
permissible — They do not. acquire any 
vested rights under repealed Ordinance 
(Jan) 77 A 
—S, 19 (3) — The Act replaces ear 
lier Ordinance (1976) with retrospectiva 
effect — Action taken under Ordinancs 
stands wholly effaced — Ratio of ab-. 
sorption of employees of erstwhile Con- 
tract Carriages ig altered _retrospectively 
by the Act. (Jan) 77 B 
——S. 31 (2) — See Ibid, S. 19 (3) - 

: i Jan) 77 A 
Karnataka Contract crias y 
tion) Ordinance (1976), CI. 20 (3) —. 
See Karnataka Contract Carriages (Ac= 
quisition) Act (1978), S, 10 (3) 

l , Jan) 77 B. 
Karnataka Motor Vehicles Tastes ha 
(35 of 1957), Sec. 3 (1) and (2) — Kept’ 
in the State of Mysore — Meaning — 
It is something more than mere stop- 
page or halt for rest, food’ ete, in 
course of transit through Mysore 


(Jan) 148 

Kerala Buildings and Rent Con" 

trol) Act (2 of 1965) , o 
See under Houses and Rents , | 

Kerala Buildings Tax Act (7 of 1975), 
Pre. — See e 
' (1) Constitution of India, Art. 14 

7 (Feb). 271 B, C 

(2) Constitution of India, Art. 246 - 

. | (Feb) 271 A 

Kerala General Sales Tax Act (15 of 

-_ 1963) 

See under Sales Tax, l 
Kerala General Sales Tax Rules (1963) 
See under Sales. Tax. — 
Kerala Joint Hindu Family System 
(Abolition) Act (30 of 1976), Sec. 4 (27 
— Division in status — Section 4 (2) 
whether effects division in status. in 
Cochin royal family also and if so from 
what data (Jul) 1187 C 


R 17 b) — 
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Kerala Motor Vehicles Taxation Act 
(24 of 1963), S, 2 (1) — See Ibid, S. 3 
(1) (Oct) 1547 B 
~—Ss., 3 (1), 3 (2), 5 and 6 — Validity 
of Section 3 (1) — Expression ‘shall be 


levied on all motor vehicles used or 


kept for use in the State’ — Connota- 
tion of — 1972 Ker LT 760 and 1972 
Ker LT 848 Reversed (Oct) 1547 A 
——Ss, 3 (1), 2 (1) — Words “Motor 
Vehicles’ in Section 3 (1) used solely 
upon premises of owner are equally 
exigible to tax (Oct) 1547 B 
——S, 3 (2) — See Ibid, S. 3 (1) 


(Oct) 1547 A 
—8, 5 — See Ibid, S. 3 (1) 

(Oct) 1547 A 
—S, 6 — See Ibid, S. 3 (1) 

(Oct) 1547 A 


Kerala State Prospectus for Post 
Graduate Course in Opthalmology 
See under Education. 

Land Acquisition — Person Interested 

—- See Land Acquisition Act, S. 18 

Land Acquisition Act (1. of 1894), S, 4 

= See also 
(1) Ibid, S. 6 (Jan) 64 B; (Feb) 318 
(2) Constitution of India, Art, 226 


(Feb) 319 B. 


S9, 4, 6 — Acquisition for public 
purpose — Selection of land — Discre- 
tion vests in Government subject to 
Articles 14, 19, 31 of the Constitution 
~ Court cannot interfere unless choice 
is made with oblique ends or is other- 
wise void (Feb) 319 A 


—— Ss, 4 and 6 — Notice under Sec. 6 


invalid — Government can issue an= 
other notice under that section S, C. A 
No. 271 of 1965, D/- 25-4-1969 (Guj), 
Reversed (Mar) 367 B 


——Ss. 4 and 8 —- Acquisition of Jand 
-— Nature and p of — Notifica- 
tion whether vitiated by colourable ex- 
ercise of power — Onus is on. land- 
owners to prove, (1967) 71 Cal WN 
499, Reversed ` (Oct) 1678 
-~——Ss, 4 and 6 — Acquisition of land 
— Mala fide intention — Held, on facts 


that the acquisition proceedings. were 


not established to be mala fide 


(Nov) 1887 
——S, § — Bee Thid, sS, 6. 


' (Feb) 318 
rm 6 — See also 
(1) Ibid, S. 4 (Feb) 319 A, (Mar) 
i 367 B, (Oct) 1678; (Nov) 1887 
(2) Constitution of India, Art, 226 


(Feb) 319 B; (Feb) 367 Ç. 


(Feb) 319: A; - (Mar): 367° E; 
(Oct) 1678; (Nov) 1887; (Mar) 367 C 
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Land Pompi Act (contd) 
-——Ss, 6 and 4 — Delay of more than 
15 years between notification under S, 4 


‘and. one under S. 6 — Legality and vali- 


dity of notification under S. 6 — Effect 
of S.4o0f Land Acquisition (Amendment 
and Validation) Act, 1967, ‘(1970) 11 
Guj LR 95, Reversed = (Jan) 64 B 
——Ss. 6, 4, 5 — Notification under 
Section 6 — Failure to specify instru- 
mentality’ by which public purpose is 
to be carried out — Does not invalidate 
notification . (Feb) 318 


——S, 6 — Notification under Sec, 6 
seeking to acquire land for a co-opera- 
tive housing society. at society’s expense 
— Invalid. S, C. A. No, 271 of 1983, 
D/- 25-4-1969 (Guj)., Reversed 

(Mar) 367 A 


—s. 6 — Delay in issue of second 


- notification under Sec. 6 — Inference 


as to, if warranted. S.C.A. No. 271lof 
1965, D/- 25-4-1969. (Guj), Reversed 
(Mar) 367 D 
——Sa, 11, 25 and 28 — Acquisition of 
land — Claimants right to receive 
compensation is one and indivisible 
right ~— True nature of Collectors 
award — Right to receive compensation 
if and when survives award under Sec- 
tion 11 — It is property — Mode of 
valuation for estate duty (Jun) 775 A 
————S, 17 — Acquisition — Emergency 
powers — Exercise of — Real urgency 
must exist — Establishment of grain 
market — Project pending for several 
years — Acquisition by suddenly in- 
voking Séction.. 17 = Held, improper 
(Feb) 319 C 
a8. 18 — ‘Person, interested’, — Who 
is. AIR 1971 Bom 341, Reverrad: 
ATR 1939 Cal 669 and ‘AIR 1967 Orissa 
180, Overruled (Jul) 1118 A 
mG, 23 — Acquisition of agricultural 
land situated within Municipal limits 
of Town — ‘Market value — Determina- 
tion of — Decision of Allahabad High 


Court, : Reversed- (May) 633 
=—S., 23 — Grant of com tion — 
Matters to be considered (Nov) 1870 


——8, a ee eee 11 
, (Jum) 775 A 
——S, 26 — Sea Thid, 11 
(Jun) 775 A 
-——Ss, 40. (1) (aa) Ge inserted. An 1962), 
and 44-B — ‘Public purpose’ — Land 
acquired for a Company manufac- 
turing sodium silicate and” plaster of 
Paris before 20-7-1982 -— Held, acqui- 
sition was for ‘public ` Puree and was 
validated ‘by ` Section 7 of ‘Amending 
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Land Acquisition Act (contd) -` 
Act — Section 44-B did not apply . to 
such acquisition, (1968) 2 Cal 244, 


Reversed (Aug) 1316 
——S, 44-B — See Ibid, S. 40 (1) (aa) 

© (Aug) 1316 
Land Acquisition (Amendment) Act 


(31 of 1962), S. 7 — Applicability — 
Acquisition of land for company — 
— Government failing to take posses 
sion of entire land acquired before ac- 
quisition was declared invalid — Sec- 
tion 7 would not cure invalidity in ac- 
quisition (Jul) 1118 B 
Life Insurance Corporation Act (31 of 
- 1956), Ss. 11, 23, 49 — Industrial Dis- 
putes Act (1947), Ss, 19 (2) (6), 18, 9-A 
— Annual cash bonus payable to Class 
HI and Class IV employees of Corpora- 
tion — Settlements of 1974 — Notice 
of termination by Corporation -— 
Nevertheless, settlements remain opera- 
tive till replaced by fresh settlement 
— In relation to settlement of indus- 
trial disputes (including bonus). I. D. 
Act is special legislation while LIC Act 
is general legislation (Dec) 2181 A 
=S. 19 (2) and (6) — Award or 
settlement —- Notice of termination — 
Effect — Award or settlement continues 
to regulate relations between parties 
till replaced by new one 
(Dec) 2181 B 


— S. 19 (2) and (6) — Award and 
settlement —- No distinction from view 
point of their legal force 

(Dec) 2181 C 
——§, 23 — See Ibid, S. 11 - 

(Dec) 2181 

—-S, 29 and Preamble — Object of 
the Act is settlement of industrial dis- 
putes — Not an enactment bearing 
merely on terms and conditions of ser- 
vice (Dec) 2181 D 
—3S. 49 — See Ibid, S. 11 

(Dec) 2181 A 


Limitation Act (9 of 1908), First Sche- 
dule Article 10 — Suit for enforce- 
ment of right of pre-emption —. De~ 
creed by trial Court — In appeal 
vendee allowed to amend W. S. raising 
plea of bar of limitation — Effect 


(Sep) 1436 
—~Art. 102 — See Limitation Act 
(1963), Art. 7 - (Nov) 1773 


Limitation Act (36 of 1963), Art. 7 — 
Limitation Act’ (1908), Article 102 — 
"When the wages accrue due” 
instatement of employee — Claim to 
arrears of salary — Starting point of 


~— Re- 


Limitation Act (1963) (contd.) 
limitation — S. A. No. 1631 of 1963, 
D/- -11-2-1969 (AIL) Reversed - 
(Nov) 1773 

Madh. Bha. Zamindari Abolition Act 

(13 of 1951) 

See under Tenancy Laws. 
Madhya Pradesh Accommodation 

tro] Act (41 of 1961) 

See under Houses and Rents , 


Madh. Pra. oe (Regulation) Act 


(17 of 1952), Ss. 3 and 5 — M. 7 
Cinema (Regulation) Rules (1972), Rr.3 


Cons 


and 6 — Grant of licence for Cinema 
— Objections —Different stages 
(Apr) 517 





S. 5 — See Ibid, S. 3 (Apr) 517 
Madh. Pra. Cinema (Regulation) Rules 
(1972), R. 3 — See M, P. Cinemas (Re- 


gulation) Act (1952), S. 3 (Apr) 517 
——R. 6 — See M. P. Cinemas (Re- 
gulation) Act (1952), S, 3 (Apr) 517 


Madhya Pradesh Civil Services (Classi- 
fication, Control and Appeal) Rules 
(1966), R. 15 (4) (i) (b) — See Consti- 
tution of India, Art. 311 (2) -> 


(Oct) 1650 
Madh. Pra. General Sales Tax Act 
(2 of 1959) 


See under Sales Tax, 


Madh. Pra, Land Revenue Code (20 of 
1958), S. 185 (2) and (1) (ii) (a) — Suit for 
possession against tenant of agricul- 
tural land on determination of tenancy 
— Suit stayed under Ss. 3 and 4 of M. B. 
Act 32 of 1954 and resumed after com- 
ing into force of Land Revenue Code 
— Held. suit was rightly dismissed 
(Mar) 449 
Madhya Pradesh Municipal Corpora- 
tion (Preparation, Revision and Publi- 
cation. of Electoral Rolls and Selection 
of Councillors) Rules (1963), R. 4 (1) & 
(3) — See Constitution of India, Arti- 
cle 226 (Jan) 112 
Madhya Pradesh Municipalities Act 

(37 of 1961) 

See under Municipalities. 


- Madras Co-operative Societies Act (6 of 


1932) 

See under Co-operative Societies 
Maharashtra Agricultural Lands (Ceil< 
ing on Holdings) Act (27 of 1961) 

See under Tenancy Laws. 
Manufacture — See Words and Phrases 
Mannofacturmg Purposes — See T. P. 
Act (1882). S. 106 
Marumakkattayam Law — Tarwad — 
It means joint: family - (Jul) 1173 A 


Subject. Index, A. ILR: 


- Mines Act (35 of 1952),:S.-2 (1) — See 
Coking. Coal Mines (Nationalisation) 
Act (1972), S..3 (n) (Nov) 1858 A 
Minimum Wages Act (11 of 1948), Sch. 
Part 1, Item'5 — Employment in a 
Vanaspati manufacturing concern whe- 
ther an employment im an oil mill 

tint? (Dec) 1889 
Minority Educational Institutions — See 
A. P. Recognised Private Educational 
Institutions Control Act (11 of 1975), 
5. 3 | 

Model Standing Orders, O, 23, Cls, (1), 
(4), (4-A), (7); O. 24, 0O. 25 — Dis- 
charge of workmen by m.. agement 
whether discharge simpliciter or puni- 
tive in nature — Test (Dec) 1896 E 


——©, 24 and O. 25 — See Ibid, O. 23, 
Cis. (1), (4), (4-A), (7) (Dec) 1896 E 


Motor Vehicles Act (4 of 1939), S. 2 (18j 
— See Kerala Motor Vehicles Taxation 
Act (1963), S.. 3 (1) (Oct) 1547 B 


———-S, 31 — (as it stood in 1966) — 
Transfer of vehicle by transferring re- 
gistration certificate — Claim for re- 
fund of sale price on ground of trans- 
feror’s . failure toget registration certifi- 
cate transferred in transferee’s name — 
Not maintainable (Jun) 87% 


——S, 51 (2) (x) — Mini-buses contract 
carriage permits — Condition that vehi- 
cle should be not more than seven 
years old from date of registration dum 
ing validity of permit — Not ultra 
vires Section 51 (2) (Jun) 800 


momen, 868-C — U. P. Motor -Vehicles 
(Special Provisions) Act (27 of 1976), 
Ss. 7 and 16 — Effect of amendment 
of Sections 68-C and 68-D — Specifica- 
tion of number of services to be provi- 
ded in a scheme under Sec. 68&C — 
~~ Not an essential requirement. — 
Scheme framed by U. P. State Trans- 
port Undertaking is valid, AIR 1978 
All 68, Overruled (Jan) 129 A 


——Ss, 68-C and 68-D — Draft scheme 
under Sec, 68-C — No objection raised 
by any operator that scheme was in 
operative — Such objection cannot be 
entertained 15 years after approval of 


scheme . (Jan) 129 B 
rome, 68-D — See Ibid, S.. 68-C- 
(Jan) 129 B 


——Ss, ,68-F (1-D), Proviso. and 68-C 
— Publication of draft scheme and 
thereafter approved scheme. —. Renewal 
of permits during interval — Appli- 
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- Motor Vehicles Act fanaa 


cability of proviso. C.- R.. P, Nos, 559- 
561 of 1977, D/- 22-8-1977 (Mad) Be- 
versed (Dec) 2044 
—S. 110-B — Accident of bus be- 
longing to State Transport Corporation 
— Doctrine of res ipsa loquitur, held, 
rightly invoked (May) 695 
——S. 110-B — Accidents Tribunals — 
Duty of — Inference as to culpability 
— When should be drawn 

l (Sep) 1354 


MUNICIPALITIES 


—Central Provinces and Berar Munici- 
palities Act (2 of 1922), Sections 66 (1) 
(b) and 67 (5) and (7) — Professions 
Tax Limitation Act (1941), Section 3 
and Schedule, Item 4 — Imposition of 
Boja Tax and Bale Tax on ginning 
and pressing cotton is not unconstitu- 
tional (Mar) 428 
—S. 67 (5) and (7) — See Ibid, Sec- 
tion 66 (1) (b) (Mar) 423 
—Delhi Development Act (61 of 1957), 
S. 3 — See 

(1) Constitution of. India, Art. 14 . 


(May) 738 B 

D Constitution of India, Art, 32 (2) 
(May) 738 A 

—S, 3 ©) P — See Constitution of 
India, Art, 1 ‘(May) 738 B 
—S, 57 — * aee Constitution of India, 
Art, 14 l (May) 738 B 
—sSs, 58 =- See Constitution of India, 
Art. 14 (May) 738 B 
—S. 59 — See Constitution of India, 
Art. 14 (May) 738 B 


—Delhi Municipal Corporation Act (66 
of. 1875), S. 116 — See Municipalities — 
Punjab Municipal Act (3 of 1911), Sec- 
tion 3 (1) (b) (Apr) 541 
—Gujarat Municipalities Act (34 of 
1964), S. 233 (1) — Validity — Section 
isnot ultra vires Art. 14 or 19 of the 
Constitution. S. C. A, No. 438 of 1966, 
D/- 31-1-1970. Reversed (Jul) 1144 
—Madhya Pradesh Municipalities Act 
(37 of 1961), S. 94 (1), (2) and (7) — 
Power of State Government to trans- 
fer any Officer or servant of Municipal 
Council. 1968 MPWR 817, Reversed 
(May) 643 
Eg 123 — - See Criminal. P. C. (1974), 
Section 133 (Oct) 1622 
—Punjab Municipal Act (3 of 1911), 
8.3 (1) (b) — Annual value — Deter- 
mination of — Word ‘reasonable’ 
Connotation of — ILR (1973) 1 Delhi 
363 (FB), Partly Reversed (Apr) 541 
Pera 62- i (3). mm. See Evidence Act 


Bi Subject Index, A, I, R, 1980 Supreme Court 


Municipalities —- Punjab Municipal Act 
(contd.) 

——S, 70 (2) (c) — Sea Evidence Act 
(1872), Section 115 (Aug) 1285 
——§,~ 71 (1) — Grant of exemption 
from octroi duty to industry of ap- 
pellant producing tubes — Other indus- 
tries producing similar items exempted 
from octroi duty — Exemption grant- 
‘to industry of appellant is not open 
to challenge (Dec) 2112 


—Uttar Pradesh Mumicipalities Act (2 of 
1916), Section 116 (g) — Street vests in 
. Municipality qua street — Land under 
it vests in State. First Appeal 27 of 
1961, D/- 25-8-1965 (All), Reversed 

(Nov) A 
—Uttar Pradesh Town Area Act (2 of 
1914), Section 3 — Declaration of any 
area as town area — Previous publi- 
city to public and consideration of their 
representation or objection — Not 
necessary — “Audi alteram partem” — 
Principle not attracted 

(Jun) 882 A 


_——§, 3 — Declaration of certain area 

as town area — Imposition of octroi 

in that area — Validity ` l 
(Jun) 882 C 


m3 3 (2) — ` Declaration of certain 
area as. town area — Notification pub- 
lished in Gazette — Plea that the area 
is a part of agricultural village — Not 
evailable (Jun) 882 B 
—S. 14 (1) () (as amended by Act 
23 of 1950). — Constitution of Inda, 
Art. 277 and Schedule V, List 2, Items 


49, 60, List 1 item 7 — Levy of cir-. 


cumstances and property tax. — It is 
not tax on income — It ‘is valid and 
covered by Items. 49, 60 — Art. 277 
not applicable. AIR 1970 All 316 (FB), 
Partly Reversed (Jul) 1088 B 


Natural Justice — See All India Ser- 
vices (Conditions of Service — Resi- 
duary Matters) ‘Rules (1960), R. 3- 


Offence — ce of — See 

minal P, C, (1974), Section 190. . 
Opium Act (1 of 1878), 8. -9-A` — 
Charge under — Samples of opium 
changing hands “before reaching Public 
Analyst —- Various persons in custody 
of samples not examined —~ Conviction 
not . ‘warranted (Aug) 1817 

! PANCHAYATS © 

Uttar Pradesh Kshetra Samitig’ and 
Zila Parishads Act (33 of 1961), S. 119 
— Constitution . of India, Arts: 276, 277 


and. Schedule VII, List II, Items 49, 60 | 


Bec, 4 (2) — “Fifteen d 


(Sep) 1447 B 
Cri- 


Panchayats — U. P. Kshetra Samitis 

and Zila Parishads Act (contd.) 
and 58 List 1 Item 97 — Levy of cir- 
cumstance and property tax — It is not 
tax on income — It is valid and falls 
under Items 49, 60 and 58 — Arts, 276 
and 277 do not aply. AIR 1970 All 
316 (FB) Partly Reversed; 1955 All LJ 
630; AIR 1957 All 433 and 1961 All LJ 
743, Overruled (Jul) 1088 A 





Pardon = Powers of Governor of 
State, to grant — - Bee Constitution ` of 
India, Art. 161 


~———-Powers of President of India to 


grant — See Constitution of India, 
Art. 72 
Partnership Act (9 of 1932), Section 4 


— See L-T, Act (1961), Section 34 (3) 
(b) (Feb) 176 A 
———S, 13 — See L-T, Act (1961), Sec 
tion 34 (3) (b) (Feb) 176A 
-———§, 14 — See L-T, Act (1961), Sec- 
tion 34 (3) (b) (Feb) 176 A 
Payment of Bonus Act (21 of 1965), 
Section: 32 (5) (c) — Transport depart- 
ment run by. Tirupathi Devasthanam — 
Whether an institution established. not 
for purposes of profit — (Apr) 604 


Payment of Gratuity Act (39 of 1972), 
ays’ wages” fee 
Calculation of. (Dec) 1944 
Penal Code (45 of 1860), Section 21 — 
See Prevention of Corruption Act 


(1947), Section 6 (Apr) 522 
——S..34 — See also `>.. 
(1) Ibid, S 300 (Dec) 2113 
' (27 Ibid, 8, 302 : 
=. (Jun) -- 879; (Sep) = 


>, 53 m See also 
(1) Ibid, S. 302- 
l (Jan) 83; (yun) 898 A 


(2) Ibid, 8, 376 eb) 249 
3) Arms Act (1959), 8, 29 (b). 
. (Jan) 52 E 


——Ss, 63, 378, 411 —- Sentence — 
College student committing scooter and 
car theft — Sentence reduced. to al- 
ready undergone - :, (May) 636 
——S, 53 — Hard labour — Meaning 
of — It does not mean harsh labour — 
Offender subjected to harsh labour 
may. seek, habeas writ (Oct) 15791 
——Ss, 79, 292 — Words “justified by 
law” in Section 79 — Meaning of. Mise, 
Cri. Casé No, 279 of 1979, D/- 13-8- 
1979 (Madh: Pra), Reversed" 

(Apr) 605 


<8 06 — Sg “also Ibid, S. 302 
(Jun) 864 B 


Subject Index, A. L R, 
Penal Code (contd.) 


——S. 96 — Plea of private defence — 


Charge of culpable homicide — Burden 
of proof i (May) 660 B 
——S. 97 — Right of private defence 
of body — General principles 

(May) 660 A 
—Ss. 99, 101, 102, 300 and 304 Part I 
— Right of private defence of body — 
Burden of proof (May) 660 C 
———, 101 — See Ibid, S. 99 


(May) 660 C 
——S, 102 — See Ibid, S. 99 

(May) 660 C 
———5s, 120-A; 120-B — Conspiracy — 
Proof (Mar) 439 D 
——§. 120-B — See also Ibid, Section 
120-A (Mar) 439 D 


——S. 120-B — Criminal conspiracy — 
Proof (Sep) 1382 A 
——Ss. 147, 148 and 149 — No evi- 
dence as to formation of unlawful as- 
sembly with common object — Sudden 
fight — Accused cannot be convicted 
under Section 147, 148 or 149, Deci- 


sion of Madras High Court, Reversed. 


2 573 A 
——S, 148 — See Ibid, S. 
(Anr) 573 A 
——S 149 ,— See also 
(1) Ibid, S. 147 . (Apr) 573 A 
(2) Ibid, S. 302 (Jun) 864 B 


od 


——§. 149 — Unlawful assembly 
Offence of murder committed — Speci- 
fic overt act need not be attributed to 
accused (Jul) 957 A 
——S, 149 read with Section 326 
Conviction under — Accused was only 
a member of the assembly which chas- 
ed the deceased — No overt act on 
his part — Sentence of two years’ R.I. 
imposed (Nov) 1716 A 
as. 153 A — Article in newspaper 
— Promotion of ill-feeling and hatred 
between two communities under guise 
of political thesis or historical truth — 
Not permissible (May) 763 
——5S. 161 — Prevention of Corruption 
Act (2 of 1947), Section 5 — Convic- 
tion under — Finding by lower Courts 
that offence is proved beyond reason- 
able doubt — Supreme Court did nof 
terler in appeal by special leave 
(Nov) 1737 A 
—s. 161 — Prevention of -Corruption. 
Act (2 of 1947), Section 5 — Offence 


under — Sentence — Imprisonment of 
one year awarded — No necessity to. 
impose fine (Nov) 1737.B 


—-5S, 168 — Engagement of accused a 
State Government employee, as Rail- 
way Service Apprentice — Does not 


a oe 
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Penal Code (contd.} 
amount to engaging in ‘trade’ within 
the contemplation of Section 168 

(Jul) 1167 
——5S. 188 — See Criminal P. C (1974), 
Section 133 (Oct) 1622 


—S, 201 —- Offence under — Evi- 
dence — Proof — ` Nlustration. Judg- 
aa of BAARN High Court, Revers- 


Ca 1560 
—-S, ie — See also Ibid, S 
(aor) 605 


——Ss, 292, 293 — Prosecution for 
exhibition of Cinema film constituting 
offences under Sections 292, 293 
Certificate granted by Film Censor 
Board — Presumption — Does not bar 
criminal Court’s jurisdiction to try for 
the offences Se 258 B 
— S, 293 — See Ibid, 8. 


——Ss, 299-300 — See Evidence 
Act (1872), S 105 (Aug) 1341 


——Ss. 299-300 — Charge under Sec- 
tion 302/34 against accused-appellant — 
Proof of murder — Circumstantial evi- 
dence (Jul) 1168 
——Ss, 299, 300 — Murder — Proof — 
Circumstantial evidence (Nov) 1708 
——Ss, 299-300 — Murder charge 
Proof — Case dependent entirely. on 
the evidence of approver — Absence 
of satisfactory evidence to corroborate 
approvers evidence —- Accused ac- 
quitted (Nov) 1871 (2) 
——S. 300 — See also Ibid, S. 99 
(May) 660 C 
—-S, 300 — Murder trial — Convie- 
tion on basis of testimony of sole wit~ 
ness ~— Held on facts to be not ten- 
able. Decision of Bombay High Court 


eect 


Feb) 258 B 


oom 


Reversed (Jan) 102 
——Ss. 300 and 302 — Culpable homi- 
cide or murder — Deceased unarmed 


— Accused chased with dagger tha 
fleeing victim —— Exceptions II and IV 
to Section ae held, not attracted 
(Jan) 108 
——S, 300 — Murder — Conviction of 
accused for murder on basis of three 
consistent dying declarations, one of 
which was made before a Magistrate 
and recorded in the form of questions 
and answers — Valid (Mar) 358 
—~—S. 300 — Charge of murder — 
Identification of accused not free from 
doubt — Interference with acquittal, 
held, not warranted (Apr) 551 
——S. 300 — Murder — Evidence and. 
proof —— Held that the prosecution had 
not proved its case beyond reasonable 


- Prosecution witnesses, 


56 


Penal Code (contd.) _ 
doubt. Judgment of Madhya aaah 
High Court, Reversed “ (Apr) 552 


——S. 300 — Murder — Omission to 
notice important contradictions in pro- 
secution story — Order of High Court 
reversing acquittal held illegal and set 
aside — Decision of Andbra Pradesh 
High Court, Reversed (Jul) 1160 
——S. 300 — Multiple murder — Con- 
viction of accused persons by Trial 
Court — High Court setting it aside — 
Appeal before Supreme Court — Held 
evidence in the case did not justify ac- 


quittal, Decision D/- 29-9-1971 of 
Andhra Pradesh High Court, Reversed 

(Nov) 1876 
——S, 300, Thirdly — Injury suð- 


cient in the ordinary course of nature 
to cause death — Case eed fell 
within 3rd limb of Section 300, I. P. C. 

(Dec) aia A 


——Ss. 300, 34 and 302 — Held on 
facts that High Court was right in 
setting aside order of acquittal and 
convicting the accused to imprisonment 


for life (Dec) 2113 
——S. 300, Expln. 1 — See Ibid, S. 302 
(Mar) - 448 
w-——S, 302 — See also 
(i) Ibid, 5. 300 
(Jan) 108; (Dec) 2118 
(2) Ibid, S, 411 (Nov) 1753 
(3) Constitution of India, Art. 136 
(Feb) 184 A; (Aug) 1269; 


(Nov) 1871 (1) 
(4) Evidence Act (1872), S. 3 
(Feb) 184 B, C 


——Ss, 302, 53 — Murder case 
Sentence — One convict only 16 years 
of age — No overt act attributed to 
him —— Directed to be discharged from 
prison (Jan) 83 
——§, 302 — Murder of his wife 

F. L R. showing that it was'‘a case of 
accidental death a result of burn 
injury — Sole evidence of deceased’s 
mother as to oral dying declaration 
found to be unreliable — Accused must 
be acquitted. (1975) 2 Cri LT 119 (Him 
Pra), Reversed (Mar) 436 
——Ss, 302, 34 —- Murder case 
though interest- 
ed, were duly corroborated by dying 
declaration — Accused were lable to 
be convicted : (Mar) 443 B 


——Ss, 302, 300, Exception 1 and 304, 
Part I — Infliction of stab injuries © 
without ‘provocation © Conviction | 


Subject Index, A, I. R, 1980 Supreme. Court 


aa 9 te - me 


Penal Code (contd.} . 
under Section 302 and not EN Sec 
tion 304, Part I is proper 
(Mar) 448 
-—§. 302 — Murder -— Recovery of 
deceased’s watch at instance of accus- 
ed — Writing made by accused left on 
deceased’s table — In absence of ac- 
ceptable explanation accused could be 
held guilty of murder (Apr) 531 B 
—Ss. 302 and 304, Parts I and OU — 
Injury sufficient to cause death. in 
ordinary course of nature caused on 
vital part of body — Offence is murder 
(Apr) 573 B 
——S. 302 r/w Section 149; Sec. 326 
rjw. Sections 149 and 96 — Charge of 
murder -> Admitted enmity between 
two factions — Injuries on both sides — 


Right of private defence ` — ‘When 
exceeded (Jun) 864 B 
-—— Ss, 302; 34 — Appleability of Sec- 


tion 34 — Conviction under Sections 
302/34 —- When open. Decision of 
Bombay High Court, D/- 5-4-1973, Re- 

versed (Jun) 879 
Ss. 302, 53 Constitution of 
India, Art. 19 — Provision of death 
penalty as an alternative punishment 
for murder — Not violative.of Art. 19 


— Public order and law and order 
distinguished _ (Jum) 898 A 
——§$, 302 — Constitution of India, 


Arts, 21 and 14 — International Cove- 
nant on Civil and Political Rights, Art. 
6 — Provision of death penalty as an 
alternative punishment for murder is 
not violative of Art. 21. (Per Majority, 
Bhagwati, J. contra) (Jun) 898 B 
— Ss, 302, 34 — Two accused attack- 
ing deceased, one with sharp weapon 
and another with lathi — Held in facts 
that there was common intention to 
commit murder. Decision of Pun} & 
Har High Court, D/- 23-1-1974, Revers- 
ed (Sep) 1496 
—S5. 302 — | Evidence Act (1 of -1872), 
S. 3 — Murder — Contradiction be- 
tween medical 


deceased — Medical testimony to be 
preferred (Nov) 1873 
-——S. 302 -— Sentence Accused 
aged 18 years — Conviction under Sec- 
tion 302 confirmed =- Sentence of life 
imprisonment cannot be reduced 


(Dec) 2110 B 
~S, 304, Part I— See 
(1) Ibid, S. 302 


Art, 136 


(2) cere of In 
` ‘(Aug) 1315 


t 


testimony and alleged _. 
eye-witnesses regarding fatal injury of _ 


(Mar) 448; taney 573 B` 
dia, 


- Claim that they 


Subject Index, A, L R, 


Penal Code (contd.) 


—S. 304, Part, I — See : 
(1) Ibid, S.'99 (May) 660 C 
(2) Ibid, S. 302 (Apr) 573 B 


——S, 304-A — Rash and negligent 
driving — Fatal accident — Sentence 
— No compassion to be shown. 

(Jan) 84 
——S. 307 — Considering the nature of 
the injury caused by the accused, the 
Supreme Court reduced sentence of one 
of the two accused from 10 years to 5 
years and of the other, from 7 years 


to 4 years. (Nov) 1758 
— S, 324 — See Ibid, 8. 326 
(Jan) 106 

——S,. 325 — See Criminal P. C. (1974), 
5. 320 (8) (Jul) 1200. 
— S. 326 — See also 

(1) Ibid, S. 149 (Nov) 1716 A - 
_ (2) Ibid, S. 302 (Jun) 864 B 


—Ss. 326 and 324 — Charge under 
Section 326 — Medical evidence dis- 
closing no serious injury on any vital 
part or fracture of serious nature 
Conviction altered to one under Sec- 
tion 324 in view of facts — Decision 
of Patna High Court Partly Reversed 

(Jan) 106 
——Ss. 376 and 53 — Conviction for 
Tape — Sentence — Accused aged 22 
years and nota habitual offender 
Sentence reduced from four years’ 
R. I. to two years’ R. I. (Feb) 249 
— 5. 376 Prosecutrix Testi- 
monial potency of — Assessment 
Duty of Courts — Corroboration 
Necessity (Aug) 1252 B 
——S. 378 — See Ibid, S. 53 

(May) 636 
—S. 394 — See Ibid, S. 411 

(Nov) 1753 
—S. 395 — Accused, while carrying 
away stolen property,. exploding cracker 


Canal 


L csammeaeanal 


to frighten the persons ‘who wanted to 


pursue them — Conviction under Sec- 
tion 395, held,. proper (Jun) 788 
——Ss. 395, 397 — Conviction under, 
for having sought to fish in tank be- 
longing to complainant by force 
reasonably believed 
tank to be belonging to Government 
ee be based on some documents of 
e 
——S. 397 — See Ibid, S. 395 . 
(Dec) 2127 
——Ss. 399, 402 — Sentence — Accus- 
ed an old man of 70 years —- Sentence 

reduced to period already served 
: (Oct) 1632 

“4980 6. C3  Indexes/4 (2) & 5 (1J 


erent 


9, 409: — “Property” — 


been proved beyond 


(Dec) 2127 
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Penal Code (contd) — 

LNS. 402 — See Ibid, 8, 300 
(Oct) 1631 
: What con- 
stitutes —- The word ‘property’ is wide 
enough to include a chose in action 


(Mar) 439 C 
-9 409 — ‘Agent?’ — Director of a 
Company (Mar) 439 B 


——§, 409 — Prosecution of a clerk in 
co-operative department performing 
duties of accountant — Charge was for 
delayed payments, no payments and 
false payment of T.A. bills — Assist- 
ant Registrar was the paying and dis- 
bursing officer — Absence of proof of 
complaints made by officials of depart- 
ment to Asstt. Registrar — Held, pro- 
secution case could not be said to have 
reasonable doubt 
(Mar) 476 
-——S, 409 — Prevention of Corruption 
Act (1947), Section 5 (1) (c) read with 
Section 5 (2) — Conviction under 
Appeal by. special leave limited to 
question of sentence — Appellant hav- 
ing already lost service, sentence re- 
duced to period already undergone and 
for latter offence sentence of fine was 
maintained (May) 639 
———§, 411 — See also Ibid, S. 53 
(May) 636 
~———§s. 411, 302, 394 — Offences under 
—- Proof — Recovery of ornaments of 
deceased at the instance of accused 
Deceased last seen wearing those orna- 


ments — Interference to be drawn 
(Nov) 1753 

S A 420 — See also Criminal P. C. 

(1974), S. 300 (Feb) 301 


——S, 420 — Prevention of Corruption 
Act (1947), Section 5 (1) (d — Cri- 
minal misconduct and cheating — Proof 
of. Criminal Appeal No, 332 of 1971 
(Madh Pra), Reversed (Mar) 366 
———-$5 420, 468, 471 — Prevention of 
Corruption Act (1947), Section 5 (1): 
(d) — Offences under — Proof — Bur- 
den lies on prosecution. 1977 Cri LJ 


1835 (Goa), Reversed (Apr) 499 
——, 452 —- See Criminal P. C. 
(1974), S. 320 (8). (Jul) 1200 


=S, 468 — See Ibid, S. 420 


Pa 499 
——S. 471 — See Ibid, S. 

ree 499 
=S, 477-A — See Prevention of 
ree a Act (1947), S, 5 (2) 

(Oct) 1523 
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Penal Code (contd.) 
——S. 477-A read with Section 34 ~« 
` Sea Criminal P, C, (1974), Sec. 300 
(Feb) 301 
—S. 498 — On facts held it was in- 
‘herently improbable that accused who 
was first cousin of the woman. would 
harbour evil designs against her 
(Nov) 1729 
——S. 511 — Offence of attempting to 
smuggle silver out of India — Contra- 
vention of provisions of Customs Act 
and Foreign Exchange Regulation Acf 
— “Attempt” — Meaning of. Criminal 
Appeal No. 113 of 1972, D/- 1-11-1973 
(Bom), Reversed (Jul) 111% 


Pension — Withholding of — Sea 
Civil Service Regulations Art, 489. 


Pension Regulations for the Air Force, 
Rule 74 — Special family pension 
sanctioned to widow of Air Force OM- 
cer — Cannot be subject-matter of 
testamentary disposition by the hus- 
band (Dec) . 2082 
` Pleadings — Strict rules nof applicable 
to writs — See Constitution of India, 
Art, 226 
Police Act ( of 1861), S 3 — See 
also Criminal P. C, (1974), Sec, 36 | 
(Mar) 326 A 
——S. 3 — Exercise of power under — 


Chief Secretary suggesting change of. 


investigating machinery of cognizable 
offence in the circumstances disclosed 
by various reports and complaints =~ 
His action could not be said to ba 
without authority — He acted in publie 
interest for vindication of truth in an 
unbiased manner. W. J. C. No. 12 of 
1979, D/- 14-5-1979 (Pat), Reversed 
(Mar) 326 B 
Post Office Act (6 of 1898), Sections 2 
(f), 17, 23 (3) — Post Office, not an 
agent of sender of articles. S. A. Na 
1133 of 1965, D/- 1-4-1966 (All), Re- 


versed (Mar) 431 A 

——S. 17 — See Ibid, Section 2 (ff | 
(Mar) 431 A 

——S, 23 — See Ibid, Section 2 (f 
(Mar) 431 A 


——S. 34, Proviso — Agreement for the 
exchange of value — Payable articles 
between India and Pakistan — Des- 
patch of value payable article to ad- 
dressee in Pakistan — Pakistan Gov 
ernment if .sub-agent of Indian Gov- 
ernment. S. A. No. 1133 of 1965, D/- 
1-4-1966 (All), Reversed 

(Mar) 431 B 


- Precedents : — 


Practice — Suprema Court — See 
Constitution of India (42nd Amend- 
ment) Act (1976), Section 4 
(Nov) 1789 C 
~~—-Supreme Court — Competency to 
adopt procedure to achieve quick jus- 
se ~-= See Constitution of India, Art 
See Constitution of 
India, Art, 141 (Feb) 286 B, C 
Decision of Supreme Court — See 
Constitution of India, Art. 141 
' (Dec) 1955 B 
——Use of English Authorities — Sea 
Sale of Goods Act (1930), Pre 
(Sep) 1468 D 
———-When ‘certain question is neither 
raised nor argued a discussion by court 
after ‘pondering over the issue in 
depth’ would not be a binding prece- 
dent (Nov) 1707 
Prevention of Corruption Act (2 of 
1947), Ss. 4 (1), 5 (1) (d) and (2) — 
Offence under — very of money 
coupled with other circumstances lead- 
ing to circumstances that accused re- 
ceived gratification — Presumption 
under Section 4 (1) can be drawn 


(Jun) 873 E. 


~———3, § —- Sea Penal Code (1860), 
Sec, 161 (Nov) 1737 A, B 
——-S, 5 (1) (cj — See Penal Code 
(1860), Section 409 
wm, © (1) (d) — See also Penal Coda 
(1860), S. 420 (Mar) 366; (Apr) 499 
~~, 5. (1) (df and (2) — 
under — Proof —— Evidence of Polica 


Officer who laid trap found reliable — 


Corroboration not ni 


(Jun) 873 B 
-3 § (1) (d) and (2) — Offence 
under — Trap . arranged for giving 


bribe — Passing of money — Proof — 
May be direct or indirect l 
(Jum) 873 D 


——S, 5 (1) (d) — Conviction for ac- 
cepting bribe —- Background of the 
case should not be lost sight of — 
Cri. <A, No, 837 of 1973, D/- 12-11- 
1974 (Guj) Reversed (Oct) 1558 A 
——93, 5 (2) — Sea also Ibid, S. 6 


(Apr) 522 
tommy, § (2) TRT Ean : on 
“special reasons” — Me go 

(Jul) 114% 
men, 5 (2) — Penal Code (1860), Sec= 
tion 477-A —— Conviction under — 
Writing on documents relied upon by 
prosecution, proved to be that of ac- 
cused by experts and persons acquaint- 
ed with writing of accused — Supreme 
Court itself finding large measure of 


(May) 639 - 


Offence . 


va 


if 
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Prevention of Corruption Act (contd.) 
similarity between signature of accused 
on documents in question and his ad- 
mitted signature —— Conviction sustain- 
ed (Oct) 1523 
——Ss, 6, 5 (2) — Offence under Sec- 
tion 5 (2) — Sanction to prosecute — 
Retired but reemployed member of 
Indian Air Force — Continuing as 
member of Auxiliary Air Force at the 
time of taking cognizance -— ‘Public 
servant’ (Apr) 522 
Prevention of Food Adulteration Act 
(37 of 1954), S, 2 (1) (a) — See Ibid, 
S. 16 (1) (a) @ (Apr) 538 C 
——Ss, 2 OG H & (1) (7) and 16 — 
Sale of ‘besan’ proved to be insect- 
infested — It is adulterated food — No 
question of examining the standard of 
quality of ‘besan’ specified in Rule 5 
of the Rules arises. 1973 Cri: LJ 1859 
(Delhi), Reversed (Feb) 174 A 
o——§, 2 (1) {Ð — Sale of cashew nuts 


was unfit for human consumption . not 


necessary, 1972 -FAC 640, Reversed; 
4973 Cri LJ 433 (Delhi), Overruled 
(Mar) 360 A 
o-—S, 2 (vj) — ‘Food’ — Essential re- 
quisites of definition — Gingelly oil 


= mixed with groundnut oil is food 


(Apr) 538 A 

——S, 2 (xili) — ‘Sale’ — Definition is 

wide enough to include every .- kind, 
manner and method of sale. 

` (Apr) 538 B 

—s, 7 — See Constitution of India, 

Art. 136 (Jan) 126 A 


——S, 7 (1) — See Ibid, S. ey 
(Mar) 360 


—S, 16 — See also 


(1) Ibid, S 20) (A & 0) 7 
(Feb) 174 A 

{2) Constitution of India, Art. 136- 

{Jan) 126 B 
~—Ss, 16 (1) (a) and 7 (1) — Sale of 
adulterated cashew nuts — Sentence — 
Mitigating circumstance (Mar) 360 C 
——S, 18 (1) (a) (i) — See Constitu- 
tion of India, Art, 136 (Feb) 264 
———S. 16 (1) (a) (i) read with Sec. 2 
(1) (a) — Sale of gingelly ofl mixed 
with groundnut ofl for external use — 
Punishable under Section 16 (1) (a) (i) 
' (Apr) 838 C 
mS, 16 ay (a) Gi} — Conviction of 
accused by M on plea of guilty 
obtained by resort to process of plea 
bargaining ~- Light sentence awarded 


1980 Supreme Court 59 
Prevention of Food Adulteration Act 
(contd.} 


— High Court enhancing sentence to 
minimum of three months’ imprison- 
ment, on basis of .such plea — High 
Court, held, should have remanded: 
case for fresh trial, 1980 Cri LR (Guj) 


96, Reversed (Jun) 854 
—S,. 19 (2) — Prevention of Food 
Adulteration Rules (1955), Rules 48-B 


and 12-A — Sale of cashew nuts — 
Claim for protection under Section 19 
(2) — Nuts sold from sealed tins — 
Invoice bearing discription ‘S, W. Best 
Borma? — Protection held was not 
available (Mar) 360 B 
Prevention of Food Adulteration Rules 
(1955), R. 12-A — See Prevention of 
Food Adulteration Act (1954), S. 19 (2) 


(Mar) 360 B 
——R, 22 — See Constitution of India, 
Art. 136 7 (Jan 126 A 


——R, 48-B — See Prevention of Food 
Adulteration Act (1954), S. 19 (2) 
(Mar) 360 B 
Preventive detention — Right to make 
representation — See Constitution of 
India, Art. 22 (5) 
Prisoners Act (3 of 1900}, Section 15 — 
To give effect to the sentence — Mean- 
ing of (Oct) 1579 H 
Prisons Act (8 of 1894), 8. 27 (2) and 
{3) — Separation young inmates 


from adults (Oct). 1579 J 
——S, 29 — Solitary confinement 
(Oct) 1579 K 


——S, 40 — Visits -to prisoners by 
family and friends — Liberal . visits 
ought to be allowed in view of Art. 19 
of Constitution (Oct) 1579 L 


——S, 56 — Confinement in irons — 
Must be resorted to only in gravest 
situation (Oct) 1579 M 


Probation —- See Punjab Police Rules 
(1934), Rule 12.8 


Probation of Offenders Act (20 of 1958), 


Section 4 — See Customs Act (1962), 
S. 135 {1) (b) (Apr) 593 D 
Prosecution — Withdrawal of — See 


Criminal P. C. (1974), S. 321 
Provincial Small Cause Courts Act (9 
of 1887), S. 25 — See Civil P CG. 
(1908), 8 115 (Jum) 892 C 
Public nuisance ~- Duty to abate — 
Bee Criminal P, C, (1974), S. 133 
(Oct) 1622 
| PUBLIC SAFETY l 
-—Conservation of Foreign Exchange 
and Prevention of Smuggling Activities 
Act (72 of 1974), S, 3 — See also 
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Public Safety — Conservation of Fore- 
ign Exchange and Prevention of 
Smuggling Activities Act (contd.) , 
(1) Constitution of India, Art, 22 (5) 
(Jun) 849 B; (Dec) 2129; 2130 
(2) Constitution of India, Art, 226 

(Jun) 849 A 

——S, 3 — Grounds couched in langu- 

age not known to detenu — Duty of 

authority to explain them to detenu 

(Nov) 1751 B 

— 8, 3 — Affidavit im support 

statement of detaining authority that 

grounds couched in language not 


known to detenu were explained to 


him in language known to him — Such 
affidavit stating that they were ex- 
plained by one police inspector — No 
affidavit by latter — Affidavit on be- 
half of detaining authority not -admis- 


sible in evidence (Nov) 1751 C 
——S. 3 (1) — See also Constitution 
of India, Art, 22 (5) (Jun) 798 


——Ss' 3 (1) and 11 — Order of deten- 
tion under Section 3 (1) — Request for 
copies of documents referred to m 
grounds of detention — Unreasonable 
delay in supplying — Effect 


(May) 765 
—S, 3 (3) —-See also Constitution 
of India, Art, 22 (5) (Dec) 1983 B 


— 8, 3 (1) — Constitution of India, 
Art. 22 (5) — Detention under Sec- 
tion 3-(1) — Grounds — Basic facts 
and materials have to be communicated 

(Nov) 1744 A 
—S, 3 (1) — Detention wunder — 


Grounds — Representation made by 
detenu — Consideration of 
(Nov) 1744 B 
— S 11— See also Ibid, S. 3 (1) 
. (May) 765 


—S. 11 — Power of Central Gov- 
ernment to revoke order of detention 
— Statutory duty to dispose of petk- 
tion of detenu with expedition .- . 

(Jun) 789 A 
—S§, 11 — Right of detenu to have 
his representation considered by Cen- 


tral Government (Nov) 1751 A 
— S. 11 (1) — Detention by State 
Government — Representation against, 


to Central Government — Inordinate 


delay in consideration renders deten- 
tion invalid (Sep) 1361 
—Jammu and Kashmir Public Safety 
Act (6 of 1978), S. 8(3) (a) and (b) — 
-Expressions “prejudicial to the State” 
and “prejudicial to the maintenance of 
public order’ — Distinction ` . 

(Apr) 494 A 


Public Safety — J. & K. Public Safety 
_ Act (contd.) aan: 
——§, 8 — Order of detention under 


Section 8 (1) (a) (i) — Grounds fur- 
nished to detenu supporting 
basis of clauses (i) and (ii) 
tion 8 (1) (a) — Order q 
illegal (Apr) 494 B 
Punjab Agricultural Produce Markets 
Act (23 of 1961), S, 1 — See Ibid, Sec- 
tion 6 (3) ~ (Jul) 1008 A - 
——S. 2 (i) (k) — See Ibid, S 6 (3) 
(Jul) 1008 A 


——S. 3 (9) — See Constitution of 
India, Art, 14 E (Jul) 1008 B 
——S. 6 (3) — See also Constitution 
‘of India, Art, 14 (Jul) 1008 B 


——Ss. 6 (3), 10, 2 @), 2 (k) and 1 — 
Punjab Agricultural Produce Markets 
(General) Rules (1962), Rule 24 (1) and 


Form B — Requirement under, for 
specifying place of business — Object 
of Act (Jul) 1008 A 
——S. 10 — See also Ibid, S. 6 (3) 
(Jul) 1008 A 
——S, 23 — See Constitution of India, 
Art. 14 (Jul) 1008 B 
——S, 26 — See Constitution of India, 
Art. 14 (Jul) 1008 B 
—-S. 27 — See. Constitution of India, 
Art. 14 (Jul) 1008 B 
——S. 28 — See Constitution of India, 
Art, 14 : (Jul) 1008 B 
——Ss, 28, cl (vi) and 32 — Pay- 


ment of interest on loans that may be 
raised —-. Whether loan can be repaid 
or interest on it can be paid out of 
realisation of market fees (Quaere) 
(Jul) 1008 C 
32 — See Ibid, S. 28 (vi) -` 
(Jul) 1008 C 
Punjab Agricultural Produce Markets 
(General) Rules (1962), R. 24 (i) — 
See Constitution of India, Art. 14 
(Jul) 1008 B 
——R. 24 (1) and Form B — See 
Punjab Agricultural Produce Markets 
Act (1961), S. 8 (3) (Jul) 1008 A 
——R. 29 — See Constitution of India, 
Art. 14 (Jul) 1008 B 


Punjab Civil Serviee (Judicial Branch) 
Rules (1961), Pre — See Punjab Civil 
Service (Premature Retirement) Rules 
(1975), R. 7 (Dec) 1894 B 
Punjab Civil Service (Premature Re- 
tirement) Rules (1975), R.7— Members 
of judicial service — Not exempt from 
operation of the Rules — Consultation 
with High Court before finalising ` the 


——S 
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Punjab . Civil Service (Premature 
Retirement) Rules (contd.) 
Rules — Art. 234 is complied with 
(Dec) 18% B 
- ——R. 7 — Expression “public interest” 
— Meaning of — Premature retirement 
in public interest — Casts no stigma 
— Art, 311 not attracted > 
(Dec) 1894 C 
Punjab Co-operative Societies Act (25 
of 1961) 
See under Co-operative Societies, 


Punjab Excise Act (1 of 1914), Section 
36 — See Constitution of India, Art, 


228 (Dec) 2018 A 
——S, 58 — See Constitution of India, 
Art. 226 (Dec) 2018 A 
Punjab Liquor Licence Rules (1956), 


Rule 36 (1) — See also Constitution 
of India, Art, 226 | (Dec) 2018 A 
——Rr, 36 (1), 36 (16), 36 (22-A) and 
36 (22) (2) — Bids in respect of country 
liquor vends — Amount which bidders 
agree to pay to State Government 18 
neither fee nor excise duty on w- 
drawn liquor (Dec) 2018 B 
——R. 36 (16) — See also 
(1) Ibid, R. 36 (1) (Dec) 2018 B 
(2) Constitution of India, Art. 226 
(Dec) 2018 A 


——R. 36 (22) (2) — See Ibid, Rule 
36 (1) (Dec) -2018 B 
——R. 36 (22-A) — See 

(1) Ibid, R. 36 (1) (Dec) 2018 B 


(2) Constitution of India, Art, 226 
(Dec) 2018 A 
——R. 36 (23) (2) — See Constitution 
of India, Art. 226 (Dec) 2018 A 


Punjab Police Rules (1934), R. 12.8 — 
Appointment as Asstt. Sub-Inspector of 
Police on temporary basis and not- on 
probation — Rule 12.8 not applicable 

(Jan) 57 A 
——R. 12.8 — Completion of probation 
of three years — Probationer cannot be 
` deemed to be automatically confirmed 
in absence of express order of con- 
firmation —- AIR 1979 SC 336 Overruled 


(Jan) 57 B 
——R. 20.21A -— See Constitution of 
India, Art. 14 (Oct) 1535 
— —R. 26.22 -—- See Constitution of 
India, Art, 14 (Oct) 1535 


Punjab Municipal Act (3 of 1911) 
See under Municipalities. 


Punjab Pre-emption (Repeal) Act (11 of 


1973), S. 3 — Decree already passed 
challenged in appeal after the Act 
was passed — Decree affirmed in ap- 
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Punjab Pre-emption (Repeal) Act 
(contd.) 

peal would fall within mischief of Sec- 

tion 3 | (Oct) 1654 


Punjab. Prison Manual, Paras 41 (1) 
and (3), 42 and 44 — Duty of District 


Magistrate (Oct) 1579 N 

———Para. 42 — See Ibid, Para 41 (1) 

and (3) (Oct) 1579 N 

———Para 44 — See Ibid, Para 41 (1) 

and (3) (Oct) 1579 N 

Punjab Relief of Indebtedness Act 
(7 of 1934) 


See under Debt Laws. 
Punjab Reorganisation Act (31 of 1966), 
Ss. 78, 79 and 80 — Employees of Beas 
Project appointed either by Beas Con- 
trol Board or Beas Construction Board 
— Are employees of Central Govern- 


ment (Jan) 115 A 
-—— 5. 79 — See also Ibid, S. 78 
(Jan) 115 A 


—5. 79 — Employees of Beas Pro- 
ject — Direct recruits appointed by 
Central Government and Deputationists 


from State Governments —- Completion 
of Beas Project — Termination of 
services of direct recruit — No discri- 
mination (Jan) 115 D 
——S, 80 — See also. Ibid, S. 78 

(Jan) 115 A 


——S. 80 — Employees appointed by 
Beas Control] Board and Beas Construc- 
tion Board — Not entitled to continua- 
tion after completion of the Project 
(Jan) 115 C 
Punjab Security of Land Tenures Act 
(10 of 1953) 
See under Tenancy Laws. 
Punjab Security of Land Tenures Rules 
(1956) 
See under Tenancy Laws, 
Punjab Tenancy Act (16 of 1897) 
See under Tenancy Laws, 
Quasi Permanent Employee — See 
Central Civil Services (Temporary 
Service) Rules (1965), R 3 
Rajasthan Sales Tax Act (29 of 1954) 
See under Sales Tax, 
Rash and negligent driving — 
Penal Code (1860), S. 304-A 
Representation of the People Act (43 ef 
1951) S. 5 (a) — See Constitution 


See 


(Scheduled Tribes) Order (1950), Sche- 
dule Part IX, Entry 18 (Jan) 150 A 
——S. 33 (1) — See Evidence Act 
(1872), S 114 Ilus (g) (May) 701 A 


—S. 36 (2) (a) — See Constitution of 
India, Art. 173 CL (a) (May) 701 C 
—Ss, 36 (2) (b) and (4), 33 (1) — 
Delay in presentation of nomination 
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Representation off the People Act 
(contd.) 2 
paper — It is defect of substantial 


character and fustified its rejection 
` (May) 701 B 
—S...64-A -~ Tampering etc. must be 
of such large scale that result of poll 
cannot be ascertained — Only four 
ballot papers tampered — S. 64-A not 
attracted (Sep) 1362 D 
— 5S. 81 (3) — See Jammu and Kash- 
mir Representation of the People Act 
{4 of 4957), S 89 (3) (Feb) -303 A 
——S. 86 (1) — See Jammu and Kash- 
mir Representation of the People Act 
(4 of 1957), S. 89 (3) (Feb) 308 A 
——S, 87 — See also Ibid, S. 94 
© (Sep) 1362 B 
——Ss, 67, 128 (3-A} — Election peti- 


tion alleging corrupt practice — Bur-. 


den of proof on petitioner and on elec- 
ted candidate — U, R. S. Nos, 4039 and 
4040 in E P. Nos. 18 and 20 of 1978 
and Appins, Nos, 75 and 76 of 1979 in 
E. P. Nos, 18 and 20 of 1978, D/- 27-4- 
1979 and 25-6-1979 respectively (Andhb 


Pra), Reversed (Sep) 1347 A 
—S, 9 — and object — In- - 
terpretation — Factors to be considered 


(Sep) 1362 A 
——Ss. 94, 95, 87, 128 — Secrecy of 
ballot — Meaning of — Voter cannot 
be compelled to divulge whom he voted 
— Bar under S. 87 is not absolute — 
Voter can voluntarily disclose in larger 
interest of free and fair elections 
. . (Sep) 1362 B 
(Sep) 1362 B 
——S, 100 — Tampering of balot 
papers proved —— Returning Officer not 
rejecting them as invalid — Court, in 
election petition, can ascertain for 
whom vote was cast and accept it as 
valid vote (Sep) 1362 E 
——S, 100 — Election petition — Re- 


count, when may be granted — Condi- - 


tions precedent (Sep) 1362 G 
——S. 100 — Construction of all con- 
celvable infirmities voiding election in- 
cluded i (Sep) 1362 H 
———S. 100 (1) (d) ii) — Tampered 
ballot paper — Returning Officer coun- 
ting it without ascertaining. to whom 
vote was intended to be cast — 
Amounts to improper reception of ballot 
paper — Election petition challenging 
the same maintainable (Sep) 1362 F 
——S, 116-A — Appeal against order 
of High Court directing recount of 
‘votes, setting aside election of appel- 
lant, and declaring respondent to be 


—S. 123 (3-A) 
of speech in newspaper — If- can be 


Representation of the People Act 
(contd.) 

elected — Interference by Supreme 
Court (Feb) 206 B 


——S. 116-A — Election appeal to Sup<- 
reme Court — Ordinarily no interfer- 
ence with finding of fact reached by 
High Court (Sep) 1362 C 
——S. 123 (1) (A) (b) — Bribery — 


‘Payments made by person as minister 


before he was candidate: — Payments 
could not be held to amount to bribery 
rt (May) 701 D 
= 123 (1) (A) (b) — Corrupt prac- 
tice = Bribery — Proof — Element of 
bargaining necessary (May) 701 E 
——S. 123 (2) —. Undue influence — 
Allegation of printing and distributing 
posters containing false statement — 
Mere allegation even if true cannot he, 
said to fall within mischief of Sec. 123 
(2) . (Sep) 1358 
——S. 123 (3-A) — See also Ibid, S. 87 

l (Sep) 1347 A 
— Evidence — Report 


relied on 


(Mar) 354 A 
——Ss, 123 (8-A) and 125 


-—- Scope and 


application of S, 123 (3-A) — Provisions 


of Section 125 are not relevant l 
(Mar) 354 B 
——S. 123 (3-A) — Corrupt practice — 
Promoting feelings of enmity between 
different classes of citizens in India — 
Speech directed against a political — 
party — If and when constitutes such © 
practice. Ele, Petn. No, 18 of 1977, 
D/- 6-12-1977 (Ker), Reversed 
(Mar) 354 C 
—5. 125 — See Ibid, S. 123 (3-A) 
l (Mar) 354 B 
——5. 128 — See Ibid, S. 94 
(Sep): 1362 B 
Reserve and Auxiliary Air forces Act 
(62 of 1952), S. 4 — See Prevention of 
Corruption Act (1947), S, 6 ` 
. (Apr) 522 


——S. 12 — See Prevention of Corrup- ` 
tion Act (1947), S. 6 (Apr) 522 
——S, 18 — See Prevention of Corrup- 
tion Act (1947), S. 6 , ` (Apr) 522 
Review — Supreme Court —— Power to 


review — See Constitution of India, 
Art. 137 : 
Revised Pension Rules (1950), R. 8, 
Note (1) — Construction of — Two 


categories of public ground — TDlustra- ? 
tive and not exhaustive — 1979 Mah 


LJ 804, Reversed (Jul) 1095 A 
—R, 8, Note (1) — Requirement 
of ` (Jul) 1095 B 
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Sale of Goods Act (3 of 1930), Preamble 
— Use of English Authorities on Inter- 
pretation of sections -— Authorities 
though not technically binding have 
great persuasive value (Sep) 1468 D 
m9, 2 (14) — See Ibid, S. 64 (2) 

(Sep) 1468 E 
S, 4 — See Sales Tax — Central 
Sales Tax Act (1956), S, 5 (3) 

(Sep) 1468 C 


(Sep) 1468 E 
w———, 25 (1) — See Sales Tax — Cen~ 
tral Sales Tax Act (1956), S. 5 (3) 

(Sep) 1468 F 
eS, 62 — Ibid, S, 64 (2) 

(Sep) 1468 H 
=-—S, 64 (2) — See also Sales Tax — 
Central Sales Tax Act (1956), S. 5 (3) 

(Sep) 1468 F 
——Ss, 64 (2), 62, 20, 23 and 2 (14) — 
Scope — S, 64 (2) does not deal with 
question of passing of property at auc- 
tion sale ~~ Sec, 64 is subject to con- 
tract to contrary (Sep) 1468 ŒE 

SALES. TAX 

-~Andh. Pra. General Sales Tax Act (6 of 
1957), S.6 (as amended in 1971 and 1974), 
Central Sales Tax Act (1956), Sec. 15 
(b) (as amended in 1971 and 1972) — 
Inter-State sale — Exemption granted 
under State Sales Tax Act — Subse- 
quent amendments — Assessee, held, 
liable to refund sales tax leviable under 
S.6 of A.P.G.S.T, Act (May) 749 
—-Andh. Pra, General Sales Tax Rules 
(1957), R., 27-A — See Sales Tax — 
A. P. General Sales Tax Act (6 of 
1957), Section 6 (May) 749 
—Central Sales Tax Act (74 of 1956), 
S, 2 (g) — See Ibid, Section 5 (8) - 

(Sep) 1468 C 

w—S. 2 (h) — See also 
(1) Sales Tax — Madhya Pradesh 
General Sales Tax Act 
1959), S. 2 {o} 
(2) Sales Tax — 
Sales Tax Act (2 of 1959), S..2 
(0) (Mar) 346 A 
w——Ss, 2 (h) and 2 (5), 4 — Sale price 
and turnover — Definitions 
(May) 609 A 


mS, 2 (hj — Sale price — Definition: 


- Trade discount and cash discount — 
Distinction (May) 609 B 
mom —S, 2 (h) — Transaction of sale of 
cement effected under provisions of 
Cement Control Order, 1967 — Amount 
of freight forms part of sale price 

(Jul) 952 


Sales Tax — Central Sales Tax Act 


(contd.) 
——Ss, 2 (j), 8 and 8-A — Taxable 
turnover — Determination of — Trade 
discount allowed to dealers not to be 


included - (Jun) 839 
——-§, 4 — See Ibid, S, 2 (h) & (5) 
(May} 609 A 


——S. 5 (3) — Sea also Constitution of 
India, Art, 286 (2). Pre 1468 A 
——S, 5 (3) — Expression ‘the agree- 
ment’ — Connotation of — Word agree- 
ment takes colour from word ‘order’ 
— Word ‘order’ — Meaning of, in com- 
mercial sense — User of article ‘the’ 
before word ‘agreement’ — Implication . 
of (Sep) 1468 B 
——Sg, 5 (3) and 2 (g) — Expression 
Wf such last sale or purchase takes 
place after’ —- Sale means completed 
sale as defined in Sec, 2 (g) and not 
agreement to sell (Sep) 1468 C 
——S, 5 (3) — Sale of Goods Act 
(1930), Ss. 25 (1) and 64 (2) — Coffea 
Act (1942), Ss, 25, 26, 21, 20 and 5 — 
Circular D/- 7-2-1977 issued by Coffee 
Board, Bangalore containing additional 
conditions. concerning sales tax in 
matter of export auctions — Validity 
of (Sep) 1468 F 
j) 


: Jun 
me 8-A — See Ibid, S, 2 (j) 
(Jun) 839 
——§, 9 (2)—See Sales Tax— M, P, 
General Sales Tax Act (2 of 1959), 
S. 43 (Mar) 346 B 
——5S, 15 (b) — Sea Sales Tax — 
A. P, General Sales Tax Act (1957), 
S. 6 (May) 749 
Central Sales Tax (Amendment) Act 
(28 of 1969), S. 10 — See Sales Tax — 
A. P, General Sales Tax Act (1957), 
S, 6 (May) 749 
—Kerala General Sales Tax Act Gs of 
1963), Ss. 5. (1) (ii), 5-A; Schedule I1 
Entry 56 — “Bullion and specie’? — 
Ornaments and other articles of gold 
do not fall within Entry 56. 1978 Tax 
LR 2249 (Ker), Reversed (May) 611 B 
———§, 5-A — Sea Ibid, S. 5 (1) Gi 
(May) 611 B 
=S, 5-A (1) (a} — Consumption of .- 
commodity in process of manufacture 
— Determination — Tests — Processing 
of pineapple fruit into its slices for 
selling in sealed cans does not involve 
such consumption (Aug) 1227 
——Sch, I, Entry 26-A — Water supply 
and sanitary (fittings —— Meaning — 
Question whether G. I Pipes falls with- 
in description of “sanitary fittings” =- 


' Sales Tax Act 
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Sales Tax — Kerala General Sales Tax 
Act (contd.) 


Proof. 1978 Tax LR 2249 (Ker), Re- 
versed (May) 611 C 
——Sch. I, Entry 56 — See Ibid, S, 5 
(1) (i) (May) 611 B 


—Kerala General Sales Tax Rules 
(1963), R. 9 (1) — Amount recovered 
as deposit by way of sales tax on 
freight and excise duty — Held, de- 
- ductible from total turnover 


(Oct) 1567. 


—-Madhya Pradesh General Sales Tax 
Act (2 of 1959), S. 2 (c) — Central 
(1956), S. 2 th) — 
Amount of freight forms part of sale 
price — It is .includible in taxable 
turnover of assessee (Jun) 807 
——S. 2 (0) — Central Sales Tax Act 
(1956), Sec, 2 (h) — Sale of cement — 
Amount of freight forms part of sale 
price (Mar) 346 A 


——§. 43 — Central Sales Tax Act 


(1956), Sec. 9 (2) — Incorrect return, 
not accompanied by guilty mind — 
Penalty cannot be imposed 

(Mar) 346 B 
=Rajasthan Sales Tax Act (28 of 1954), 
Schedule, Item 18 — Central Excises 
and Salt Act (1944), Schedule I, Item 
22 — Rayon Tyre Cord Fabric is cover- 
ed by Item 18 and exempt from sales 
tax (Oct) 1552 A 
—Tamil Nada General Sales Tax Act 
(1 of 1959), Sec, 2 (d) (ii) — Store run 
by owner of textile undertaking for 
sale of provisions to workmen employee 
in factory — Is incidental to manufac- 
ture of textiles — Sales effected in 
store are liable fo tax (Dec) 2038 


—Uttar Pradesh Sales Tax Act (15 of 
1948), S. 2 (c) Explanation — Dealer — 
Whether Kutcha Arhatiya is a dealer. 
1974 Tax LR 1715 (All), Reversed 
(Dec) 2047 A 
——S 2 (i), Proviso — Tea grown by 
agriculturist undergoing certain proces- 
ses before it was sold — Does not 
cease to be agricultural produce 
(Feb) 169 
——S. 7 Gcs Sigh Cour Hot to ae 
cide questions not referred. 1974 Tax 
"LR 1119 (All), Reversed (Dec) 2047 B 


Slum Areas (Improvement and Ciear- 
ance) Act (96 of 1956), 5. 19 — Permis- 


sion for eviction — Construction of — 


. Landiord filing -identical . plan of pre- 
mises from which eviction was sought, 
before Rent Controller and competent 
Authority under Slums Clearance- Act 


-Slum Areas (improvement .and Clea- 


rance) Act (contd.) 

— Authority granting permission for a 
portion of property (Feb) 315 
Special Courts Act (22 of 1979), Pre, — 
Validity — See also Constitution of 
India, Art, 14 (Sep) 1382 G 
——Pre. — Validity — Parliament was 
fully competent to pass the Bill creat- 
ing Special Courts -~ (Sep) 1382 J - 
——-Pre, — Validity — .It cannot be 
said that the Act seeks to change the 
situs of the Court and virtually ab- 
rogates Section 181 of the Code of Cri- 
minal Procedure (Sep) 1382 K 
——S. 5 — See also Constitution of 
India, Art. 14 (Sep) 1382 M 
——S, 5 — Declaration under = after 
conviction of accused — Validity — 
Prima facie case — Meaning of 

(Sep) 1382 N 
——S. 5 — Declaration under — Off- 
ences committed in a State — Investi- 
gation by Central Agency — Whether 
basic . structure of Constitution is affec- 
ted (Sep) 1382 P 
es 5, 6 — Whether conviction fails 
within the situation contemplated by 


Section 5 (1) p SE) 1382 Q 
——§. 6 — See Ibid, S. 

` Sep) 1382 Q 
— 6, 7 — Applicability — Applies 


even where appeal or revision is from 
prosecution not pending at time of de- 


_claration (Sep) 1382 R 
——S. 7 — Section whether conflicts 
with Section 406 of Criminal P. C. 
(1974) (Sep) 1382 S 


—S$. 11 — Criminal P, C. (1974), Sec- 
tion 397 (2) — Expression “interlocutory 
order’ in Section 11 (1) as used in Sec- 
tion 397 (2) — Order framing of charge 
ig interlocutory — Appeal against same 
is incompetent (Jul) 962 A 
——S. 13 — Scope — Is directory 

(Sep) 1382 O 
Specific Relief Act (1 of 1877), S. 12 
(a) — See T, P. Act (1882), S. 40 


(Aug) 1334 A 
——S. 16 — See T. P. Act (1882), Sec- 
tion 40 (Aug) 1334 A 


Specific Relief Act (47 of 1963), S. 28 
— Agreement to sell immovable pro- 
perty subject to mortgage — Specific 


performance — Equitable relief 


(Apr) 512 
——S,. 57 — See Contract Act (1872), 
S. 27 (Nov) 1717 A 


States Reorganisation Act (37 of 1956), 
Ss: 109,.122 — Madras Hindu Religious 
and Charitable Endowments Act (19 of 
1951), Section 80 -— Commissioner, a 
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States Reorganisation Act (contd.) 
corporation sole — South Kanara be- 
coming ‘part of Mysore State from 1-il- 
1956 — Power of the body corporate to 
function under the parent Act 

(J an) 1A 
——S, 115 (7} — Government Order 
D/- 22-9-1961 (as classified by Order of 
1976), Rule 2 — Gradation list sanc- 
tioned under Section 115 (7) for 
Karnataka State in regard to allottees 
coming from various former States —~ 


Subsequent recruitment — Determina- 
tion of seniority (Aug) 1273 
——-S,. 119 — Constitution of India, 
Art. 14 (Jan) 1 C 
——S. 122 — See Ibid, S. 109 

(Jan) 1 A 


Succession Act (39 of 1925), S. 77 — 
Construction of Will — Court has power 
to supply words in order to effectuate 
intention of testator (Mar) 446 A 
———5, 82 — Construction of Will — 
Trial Court finding that Will was 
genuine — High Court holding Will to 


be fabricated — View of trial court 
found to be reasonable — Finding of 
High Court set aside (Oct) 1658 


Supreme Court Rules (1966), O. 40, R.T 
»— See Constitution of India, Art. 137 

(May) 674 
——O. 40, R. 2 — See Constitution of 
India, Art. 14 (Jun) 808 
——O, 40, R. 3 — See Constitution of 
India, Art. 14 (Jun) 808 


Survey of India (Recruitment from 
Corps of Engineer Officers) Rules 1950, 
R. 5 — See Constitution of India, Arti- 
. cle 14 (Mar) 452 A 


Tamil Nadu Aliyasanthana Act (9 of 
1949), S. 3 (b) — Male by himself can- 
not be a Kavaru under the definition 
— In case of males, Kavaru` means 
Kavaru of the mother. of that male 
(Feb) 198 C 
——S. 35 (2) Expln. — Suit for parti- 
tion, not filed by male — Provisions of 
Chapter 6 will not be attracted — Fil- 
ing of sult will no doubt result in divi- 
sion of status, but other Kavarus may 
continue to be joint in Kutumba 


(Feb) 198 D 

-—S, 36 (5) — See | 
(1) Hindu . Succession Act  {1956), 
S, 4 (Feb) 198 B 


(2) Hindu Succession Act (1956), 
5. .7 (2), Expln. (Feb) 198 A 
Tamil Nadu Buildings (Lease and Rent 
Control) Act. (18 of - 1960) 
- See under Houses and : Rents. . 


` Act (1956), S. 109 


availability of 


Tamil Nadu Buildings (Lease and Rent 
Contro} Amendment Act (11 of 1964) 
See under Houses and Rents, 

Tami] Nadu Court-fees and Suits 
Valuation Act (14 of 1955) 
see under Court-fees and Suits 
Valuations, 

Tamil Nadu Estates (Abolition and Con- 
version into Ryotwari) Act (26 of 1948) 
See under Tenancy Laws. 

Tamil Nadu General Sales Tax Act 
{i of 1958) 

See under Sales Tax. 
Tamil Nadu Hindu Religious and Chari- 
table Endowments Act (19 of 1951), Sec- 
tion 76 (1) — See 
(1) Constitution ‘of India, Art. 14 
(Jan) 1 C 
(2) Constitution of India, Art. 265 
(Jan) 1 B 
——S. 80 — See States Reorganisation 
(Jan) 1 A 


Tamil Nadu Hindu Religious and Chari- 
table Endowments Act (22 of 1959), 
Section 6 (2) — Public temple — Pre- 
sumption as to — Burden on party 
claiming that it is private 
(Dec) 2036 
TENANCY LAWS 


Andhra Pradesh Land Reforms (Ceiling 
on Agricultural Holdings) Act {1 of 
1973), S. 1 — See Constitution of India, 
Art. 24 (Oct) 1568 A 
——Ss. 3 (f and 4 — Divided minor 
son cannot be - excluded from the 
‘family unit’ (Oct) 1568 B 
——S 4, — See Ibid, S, 3 (5 
(Oct) 1568 B 
Bihar Consolidation of Holdings and 
Prevention of Fragmenation Act (22 of 
1956), S. 4 (c) — Constitutional validity 
— Not violative of Art, 14 
(Dec) 2051 
Bihar Land Reforms Act. (30 of 1950), 
5. 6 — Khorposh grant lands — Lands . 
of appellant’s attached under Section 
146 (1), Criminal P. C., on crucial date 
(i. e. 6-11-1951) — Lands ultimately re- 
leased in favour.of defendants — Held 
that the attachment would in law be 
deemed to have been on behalf of the 
defendants in whose favour the lands 
were released (Aug) 1223 
Bihar Land Reforms Rules (1951), R. 7 
(u) (ii) — Settlement of Hat, Bazar or 
Mela  — Fixation of reserve Jama — 
Best judgment assessment under cl. (ii) 
— Can be done only in absence of un- 
preceding three years’ 


figures -- . (Mar) 445 


86 . Subject Index, A, L R. 1980 Supreme Court 


Bombay Merged Territories and Areas 
(Jagirs Abolition) Act (39 of 1954), 
Sections 3, 5 (1) (b), 9 — Bombay Land 
Revenue Code (1879), - Section - 40 — 
‘Settlement of certain land with Jagir- 
dar —— Land comprising forests not: r€- 
served under Forest Act — Right of 
Jagirdar to cut and remove forest pros. 
duce cannot be interfered with. S. C. A, 
Nos, 1234, 1242 and 1244 of 1965, D/= 
5-5-1967 (Guj), Reversed (Jan) 59 
——S, 5 (1) (b) — See Ibid, sS. 3 


(Jan) 59 


(Jan) 59., 


Bombay Paragana and Kulkarni Watans 
(Abolition) Act (80 of. 1950), 5.4 — 
Rejection of application of watandar 
under- Section 10 of Hereditary Offices 
Act — Cannot be aground for rejection 
of watandar’s application for regrant 
‘under Section 4 (Nov) 1759 B 


Bombay Personal Inams Abolition Act 
(42 of 1953), S, 5 (2) (b) — See Ten~ 
ancy) Laws — Bombay  Taluqdari 
Tenure Abolition Act (62 of 1949), S. 6 

(Jan) 91 
——S. 7 — See Tenancy Laws — Bom- 
bay Taluqdari Tenure Abolition Act 
(62 of 1949), S. 6 l (Jan) 91 


Bombay Taluqdari Tenure Abolition 
Act (62. of 1949), S, 5 (1) (b) — See 
also Ibid, S. 6 (Jan) 9I 
——Ss 6 and 5 (1) b} — Bombay 
Personal Inams Abolition Act, 1952 (42 
of 1953), Ss. 7 and 5 (2) (b)}— Scope — 
Expression “all waste lands and al -un- 
cultivated lands” — Connotation of = 
Grass lands on hilly tracts — Not ‘un~ 
cultivated lands’ (Jan) 91 
Haryana Ceiling on Land Holdings Act 
(26 of 1972), S. 3 (f) read with Sec. 4 
— Artificial definition of family in Sec= 
tion 3 (f) and double standard for fix- 

ing permissible area in Section 4 not 
violative of Article 14 of the Constitu- 


tion (Dec) 2097 C 
——S, 4 — See also Ibid S. 3 (£) 
. (Dec) 2097 C 


——S, 4 — Haryana Ceiling on Land 
Holdings Rules (1973), Rule 5 (2) — 
Scope and validity of rule — Rule is 
not ultra vires Section 4 (1) 

(Dec) 2097 F 
—_ 8. 8 — Validity— Not violative of 
Art. 14 of the Constitution 

(Dec) 2097 E 
cee) 9 — Validity — Section is not 
violative of Art, 14 of the Constitution 

(Dec) 2097 D 


. would be hit 


Haryana Ceiling on Land Holdings Act 
(contd.) , 

——-S, -16 — Compensation payable in 
respect of surplus land — Rates ars 
based on actual quality of the soil and 
its yield and cannot be sald to be ilu- 
sory l (Dec) 2097 G 
—S. 18 D — Maintainability of ap 
peal or revision— Condition of making - 
deposit of a sum equal to 30 times the 
land holding tax in respect of disput- 
ed area — Cannot be regarded as oner- 
ous or unreasonable (Dec) 2097 H 
Haryana Ceiling on Land Holdings 
Rules’ (1973), R. 5 (2) — See Tenancy 
Laws — Haryana Ceiling on Land 
Holdings Act (1972), Section 4 

(Dec) 2097 F- 
Hyderabad Tenancy and Agricultural 
Lands Act (21: of 1950), S. 28 (1) Pro- 
viso (As amended by Mah. Amend« 
ment Act 28 of 1960) — Failure to give 
notice within six months of default to 
tenant as required under amended pro- 
vision — Landlord not entitled to pos- 
session (Jan) 16% 
Madhya Bharat Zamindari Abolition 
Act (13 of 1951), Ss. 3 and 4 — Benefit 
under S. 4 (2) — Availability of- Second 
Appeal No, 310 of 1960, D/- 10-2-1972 
(Madh Pra), Reversed (May) 696 


(May) 696 — 
Ceil- 


Maharashtra Agricultural Lands 
ing on Holdings) Act (27 of 1961), Sec- 
tions 8, 10, 12 — Ceiling area — De~ 
termination — Transfers — Only the 
transfers made on or after 4-8-1959 
by the Act, S. C., A, Se 
1512 of 1967, D/- 30-9-1969 (Bom), Re 
versed (Jun) 808 
8 l 


(Jun) 806 


(Jun) 806 . 
Punjab Security of Land Tenures Act 
(10 of 1953), S. 9 (1) (ii), and Explana~ 
tion — S. 9 (1) Gi) includes even a 
single unexplained default in payment 
of rent. ILR (1972) i Punj and Har 
156, Reversed (Sep) 1464 
——-Ss, 10-A and 10-B — Utilisation of 
‘surplus land’ — Process when com- 
plete — Effect of Rr, 20-A, 20-C and 
saving clause (b) in Section 10-A 
(Feb) 309 
——S, 10-B — See Ibid S, 10-A 
(Feb) 309 
Punjab Security of Land Tenures 
Rules (1956), R. 20-A — See Tenancy 
Laws — Punjab Security of Land Tens 
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‘Punjab Security of Land Tenures 
Rules (contd.). 

ures Act (1953), Section 10-A 

(Feb) 309 
——-R, 20-B — See Tenancy Laws — 
Punjab Security of Land Tenures Act 
(1953), Section 10-A (Feb) 309 
— R, 20-C -~ See Tenancy Laws — 
Punjab Security of Land Tenures Act 
(1943), Section 10-A (feb) 309 
Punjab Tenancy Act (16 of 1887), 
§. 32 — Limitation — Application for 
review made three and half years after 
passing of order — Is prima facie time 
barred (Oct) 1661 A 
3, 82 — Order passed ex parte be- 
cause petitioner failed to attend though 
he was duly served — Order cannot 
be said to be in violation of principles 
of natural justice (Oct) 1661 B 


Tamil Nadu (Estates Abolition and 
Conversion into Ryotwart) Act (26 of 
1948), S. 3 — See Andhra State Act 
(30 of 1953), S. 53 (Jan) 133 A 
——S, 56 — Decision of Settlement 
Officer — Scope for imterference by 
Court of law — S. A. No, 552 of 1966, 
D/- 24-1-1969 (Andh Pra), Reversed 
(Jan) 133 B 
Uttar Pradesh Imposition of Ceiling on 
Land Holdings Act (1 of 1961), S. 1 — 
Constitutional validity of Act — Ab- 
sence of mention of Art, 21 in Article 


31-A of the Constitution can be of no — 


help (Nov) 1762 B 
——95, 3, 6 — Bringing into force a 
statutory provision — Fixation of date 

(Nov) 1782 H 


3: § (2) — Continuance of land re- 
form proceedings when consolidation 
proceedings pending — Is not unjust or 
arbitrary (Nov) 1762 G 


S, 5 (3) — Not ultra vires Arti- 
cle 14 of Constitution on ground of sex 
discrimination (Nov) 1762 F 
—95, 5 (6) — Invalidation of ali- 
enations after prescribed date — Is not 
arbitrary or over-inclusive and thus 
violative of Article 19 or Article 14 of 
Constitution (Nov) 1762 C 
——S, 5 (6) — Exemption of transfers 
made in good faith and for adequate 
consideration — ‘Adequate considera- 
tion’ is not an arbitrary test 

(Nov) 1762 D 
S, § (6) — Provision jis not viola- 
tive of second proviso to Article 31-A 
=~- It is fair and valid (Nov) 1762 E 
w—5, 6 — See Ibid, S. 3 (Nov) 4762 H 


(1), 13 (2) 
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Uttar Pradesh Zamindari Abolition and 
Land Reforms Act (1 of 1951), Ss. 12 
(a) — Sir or Khudkasht 
land of Zamindar in personal] cultiva, 
tion of. Thekedar on 1-5-1950 — Theke- 
dar not appointed to collect rent — 
Entitled to be declared as sirdar 
(Mar) 348 


——8. 12 (1) — Theka not granted ex~ 


clusively for purpose of personal culti- 
vation -- Thekedar does not become 
hereditary tenant, Civil Mise Writ 
Petn. No. 1005 of 1969, D/- 9-4-1969 
(ai), Reversed; 1968 All LJ 617 Over- 
(Jun) 869 
2 13 (2) (a) — See Ibid, 8. 12 (1) 
(Mar) 348 
——S, 44 (b) —* Assesesment of com- 
pensation to intermediary — Amoint of 
agricultura] income-tax to be taken in- 
to account is one that is finally assessed 
and not one which is under appeal 
(Jul) 1184 A 
——S, 44 (b) — Acceptance of com- 
pensation under protest and without 
prejudice — Compensation assessed 
does not become final (Jul) 1184 B 
~——S.-171 — See Hindu Succession Act 
(1956), S. 14 (Aug) 1329 
-——5. 172 — See Hindu Succession Act 
(1956), 5. 14 (Aug) 1329 
West Bengal Non-Agricultural Tenancy 
Act (20 of 1948), S, 24 — See Civil 
P, C, (1908),.O, 41, R. 23 (Feb) 192 


Town Planning Act (Travnncore Act 
4 of 1108), (as now applicable to 
Kerala) S, 12 — Validity of 

(Sep) 1438 A 
(Sep) 1438 B 
——S, 38 read with S, 32 — Acquisi- 
tion of land for town planning schemé 
-—— Whether section is invalid on ground 
that it provides alternative modes of 
acquisition, one more onerous than the 
other (Sep) 1438 B 
——S, 34 — Exclusion of S. 25 of Land 
Acquisition Act is unconstitutional — 
Exclusionary part being severable sec- 
tion will be read omitting the words 
‘and Section 25’. ILR (1978) 2 Ker 
620, Reversed (Sep) 1438 C 
Transfer of Property Act (4 of 1882), 
8. 5 — See Hindu Law — Partition 
(Jul) 1173 D 
~——Ss, 40, 54 — Specific Relief Act 
(1877), Sections 12 (a), 16 — Obligation 
annexed to ownership of property not 
amounting to an interest in property 
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Transfer of Property Act (contd) 
— Js in the nature of a trust which 
can be specifically enforced 

(Aug) 1334 A 
—-S, 44 — See Tamil Nadu Court- 
fees and Suits Valuation Act (1955), 


S. 37 (1) and (2) (May) 691 B 
—-S. 53 — See 
(1) Benami — Plea of (Jul) 1040 


(2) Benami — Purchase of property 
' by wife (Jul) 1040 B 
—S, 53-A — “Any person claiming 
under him” —— Successor-in-interest of 
lessor can never be a person claiming 
under lessee . (Apr) 575 A 
——S, 54 — See Ibid, S. 40 
(Aug) 1334 A 
—S- 105 — Land belonging to tem- 
ple leased out to appellants by de facto 
trustee having no power to lease — 
Appellants, held, would be no better 
than trespassers and they were not 
tenants (Jan) 105 A 


—S,. 105 — Escheat — Dissolution of © 


company holding interests as per 
manent lessee — Interests vest in Gov- 
ernment — AIR 1967 All 405, Reversed 

(Apr) 575 C 
—s. 106 — “Manufacturing purposes” 
— Does not include business of retread- 


ing of tyres (Jan) 88 
——Ss, 106, 107 — Tenant inducted. 
validly for specified period — Renewal 
of lease found void — Commencement 


of Rent Act prior to renewal of lease 
— His possesesion becomes that of statu- 


tory tenant. AIR 1964 Cal 235, 
Reversed (Feb) 226 A 
—S. 107 — See Ibid, S. 106 

(Feb) 226 A 


——S. 108 (J) — See Houses and Rents 
. — Kerala Buildings (Lease & Rent 
Control) Act (1965), S. 11 (4) (i) 

(Nov) 1756 
——8, 114 — See Houses and Rents — 
U. P, (Temporary) Control of Rent and 
Eviction Act (1947), S. 3 (1) (a) 

(Aug) 1214 
Travancore Chitties Act (26 of 1929), 
S. 39 — See Banking Regulation Act 
(1949), S. 45 (2) and (10) 

(May) 650 


—S. 41 — See Banking Regulation 
Act (1949), S, 45 (2) and (10) f 
(May) 650 


Trust — Whether of public or religoius 
nature—- See Bihar Hindu Religious 
Trusts Act (1 of 1951), S. 2 (D) 

Trusts Act (2 of 1882), S.3 — Ses 
T. P. Act (1882), S. 40 (Aug) 1334 A 


~~ 


Trusts Act (contd.) : 
—S, 47 — See also Ibid, S. 48 


(Jan) 17 A 
——S, 47 — Authorisation by a trustee - 
in favour of co-trustees — Requisites 
of (Jan) 17 B 
———$s, 48 and 47 — Sale of trust 


property — No trustee can delegate 
performance of acts relating to sale to . 
co-trustees (Jan) 17 A 
——-$. 49 — Absolute power to trustees 
to sell trust property — It is subject 
to overriding control of Court 


(Jan) 17 D 
———-S. 94 — See T. P. Act (1882), Sec- 
tion 40 (Aug) 1334 A 
United Provinces _ Medical Service 


(Men’s Branch) Rules (1945), Rr. 18, 19 
— G O. No. U-1912-ATI/V, 2366/63 
D/- 2-11-64, Para 4 — G. O. No, 20861- 
AII/V-2566-1963, D/- 20-2-1965 — G. O. 
No. 3976-All/V-68-1757/65 D/- 18-12-68 
direction (b) — Appointments in Pro- 
vincial Medical Service I, before merger 
of that Service with junior service 


known as Provincial edical Service | 
I] — Seniority in — Validity, 1977-~ 
Lab IC (NOC) 49 (All), Reversed 

(Jul) 1098 


| 19 + See Ibid, R. 18 (Jul) 1098 
Uttar Pradesh Excise Act (4 of 1910), 


S, 24 — See Ibid, S. 30 (May) 614 C 
S, 24-A — See also Ibid, S. 30 l 
(May) 614 C 
——Ss, 24-A, 30 (as amended in 1972 
and 1976) — Scope of. (May) 614 D. 
———§, 30 — See also Ibid, S., 24-A 
(May) 614 D 


———Ss, 30, 24, 40 (2), (d) 31, M-A — 


U. P. Excise Rules, R. 17 (2) (AS 
. amended in 1972) — Powers of Excise 
Commissioner under — Nature and p 
tent of (May) 614 
m, Sl — See Ibid, S. 30 
(May) 614 C 
- mee 39 — See Constitution of India, 
Art. 299 (May) 680 B 
——S, 40 (2), (d) — See also Ibid, See- 
tion 30 (May) 614 € 
——S, 40 (2) (da) — Rules framed 


under Rule 12 — U.- P. Licences for 


- the possession of Denatured Spirit and 


Specially Denatured Spirit Rule (1978), 
Rules 1 (iii), 2 — Specially Denatured 
Spirit is not different from ordinary 
denatured spirit (May) 614 E 
——§, 77 — U. P. Excise manual, 
Rule 357 (5) — Clause (5) of Rule 357 
not published in Official Gazette —s 


ps 


~ “Trader” 
. Meanings. of 


_ plication of mind 
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U. P. Excise Act (contd.) 
Clause 5 has no statutory force - 
(May) 680 A 


Uttar Pradesh Excise (Amendment) (Re~ 


enactment and Validation) Act (5 of 
1976), Pre, — See 

(1) Constitution of India, Art. 14 

(May) 614 G 

(2) U, P, ee Act (1910), S. 24-A 

(May) 614 D 

Uttar Pradesh Excise Manual, R. 357 

(2) and (5) — See Constitution of India, 

Art. 299 (May) 680 B 


——R. 357 (5) — See U, P, Excise Act. 


(1910), S. 77 (May) 680 A 


——Para 680, R. 17 — See 
(1) Constitution of India, Art. 19 (1) 


(g) _ (May) 614 F 
(2) Constitution of India, Sch. 7, List 
-Ii, Entry. 8 (May) 614 A 


Uttar Pradesh Excise Rules, R. 17 (2) 
~- See U, P, Excise Act (1910), S. 30 


(May) 614 C 
Uttar Pradesh Imosition of on 
Land Holdings Act (1 of 1961), — See 


under Tenancy Laws 


Uttar Pradesh Krishi Utpadan Mandi 
Adhiniyam (25 of 1964), S. 2 (a). — See 
also Ibid, S. 6 (Jul) 1124 E 
—-—S6, 2 (a) 17 (i) (b) and Schedule 
=- Market fee — Imposition on Hides 
and Skins — Valid (Jul) 1124 J 


——S.- 2 (p) and (y) “Producer”, 
and ‘“producer-trader” —= 
(Jul) 1124 H 


— 5. 6 — Declaration of big areas 
consisting of towns and- villages as 
Market Areas —. Does not offend any 
provision of. law (Jul) 1124 A 
———95. 6, 2 (a) — Notification under 
Section 6, D/- 11-4-1978 constituting 250 
Market Committees covering almost the 
whole Uttar Pradesh and about 115 
Items — Not invalid for want of ap- 
(Jul) 1124 B 


——S. 9 (a) — See Ibid, Section 17 
(iii) (b) (Jul) 1124 Q 
——S. 17 (iii) — Levy and collection 
of fee by temporary Market Commit- 
tees constituted under the U. P. Adhi- 
niyam (7 of 1972) — Not illegal 


(Jul) 1124 B 


m—S, 17 (Gil) — Levy and collection 


of fees — Absence of machinery under 


the Act or Rules thereunder for ad- 
judication of disputes — Does not mean 
that fee cannot be levied or collected 

(Jul) 1124 C 


_ position 


`- trolled legislation — No ground 
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—5S, 17 (iï) (b) — See also -Ibid, 
Section 2 (a) (Jul) 1124 J 
——S. 17 (iil) (b) — Market fee 
Fixation of minimum at 1 per cent — 
Not illegal — Does not go beyond quid 
pro quo theory (Jul) 1124 D 
——S;, 17 (i) (b) (As amended by 
U, P, Act 7 of 1978) — Notification 
D/- 11-4-1978  — Does not impose 
multi-point levy of market fee either 
in same market area or in different 
market areas — Goods not produced 
within particular market area — Im- 
of fee thereon — Valid 

(Jul) 1124 F 
—S, 17 (iii) (b) (As amended by U.P. 
Act 7 of 1978) — Imposition of market 
fee retrospectively — Valid 


(Jul) 1124 G 
———S, 17 (iti) (b) 


and Schedule 
Market fee — Liability to pay when 


` arises in respect of rice and paddy 


(Jul) 1124 I 
— S$. 17 (iii): (b) — Notification, D/- 
11-4-1978, Group E — Forest products 
— Do not include furniture — Fee 
cannot be imposed on sale of furni- - 
ture (Jul) 1124 K 
——S. 17 (iii) (b) and Schedule 
Wood cut and utilized for manufacture 


Le | 


- of paper — Liable to market fee 


. (Jul) 1124 L 
——S. 17 (iii) (b) and Schedule — 
Kirana goods — Imposition of Market 
fee —- Validity (Jul) 1124 M 
——S. 17 (tii (b) and Schedule — 
Market fee — Imposition on tobacco, 
tendu leaves and. Bidi 

(Jul) 1124 N 


——S. 17 (iii) (bÐ — Market Fee — 
Imposition of — Sale of goods in parti- 
cular Market Area is a must 

(Jul) 1124 O 
—S. 17 (ili) (b) — Market fee 
Imposition of — Goods sold under con- 
for 


—_— 


non-imposition of fee 

(Jul) 1124 P 
——Ss. 17 (iii) (b), 9 (a) — Market: fee 
— Imposition of — Default of a per- 
son to. take out licence — No ground 
to escape liability — Act does not con- 
template realisation of market fee only 
from licence holders 
(Jul) 1124 Q 
—S.-17 (iii) (b) Market fee 
Imposition can be only on agricultural 
produce .and not on their products ob- 
tained after , processing —- Match-sticks, 


———7 — 
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match-boxes and soyabean products — 
Market fee not payable 
(Jul) 1124 R 


——S. 17 (dij (b) and Schedule 
‘Fruits and vegetables — Sold by pro- 
ducer through Commission Agent 
Commission Agent liable to pay mar- 
oe ce can realise it from pur- 


eel 


=m 


chase . a (Jul) 1124 S 
as. 17 (iii) (b) — Market fee — 
Imposition of — Seller need neither 


be producer of agricultural products 
nor he should be purchaser of agricul- 
tural produce only, AIR 1970 Mys 114 


Overruled. (Jul) 1124 T 
—Sch. — See i 
(1) Ibid, Section 2 (a) {July 11247 
(2) Ibid, Sec, 17 (iii) (b) 
oe (Jul) 1124 S 
` Uttar Pradesh Kshetra Samities and 


Zila Parishads Act (33 of 1961) 
See under Panchayats 
Uttar Pradesh Licences for the Posses- 
sions of Denatured Spirit and Specially 
Denatured Spirit Rules (1976), R. 1 (iii) 
— See U. P; Excise Act (1910), Section 
40 (2) (d) (May) 614 E 
—R. 2 — See U.. P, Excise Act 
(1910), Section 40 (2) (d) 
(May) 614 E 
Uttar Pradesh Motor Vehicles (Special 
Provisions) Act (27 of 1976), S. 7 
See Motor Vehicles Act (1939), Section 
68—cl .. (Jan) 129 A 
=. 16 — See Motor Vehicles Act 
(1939), Section 68-C (Jan) 129 A 


Uttar Pradesh Motor Vehicles Taxation 
Act ( of 1935), S. 15 — Appeal 
Limitation — Starting point (Jan) 15 
Uttar Pradesh Municipalities Act (2 of 
1916) 
See under Municipalities . 
Uttar Pradesh Public Moneys Reco- 
very of Dues) Act (25 of 1965) 
See under Debt Laws 
Uttar Pradesh Sugarcane Cess Act (22 
of 1956), S. 3 (8) — See Income-tax 
Act (1922), Section 10 (2) (xv) 
(May) 754 
Uttar Pradesh 5S (Purchase 
Tax) Act (9 of 1961), S. 3 — See Con- 
stitution of India, Art. 14 
(Feb) 286 D 


Uttar Pradesh Sugar Undertakings 
(Acquisition) Act (23 of 1971), 8.3 — 
Bee 
(1) Constitution . of India, Art. 14 
(Dec) 1955 D 


Subject: Index, A, I. K. 1980 Supreme Court 


U. P. Sugar Undertakings (Acquisition] 


Act (contd.) 
(2) Constitution of India, Art, 246 


(Dec) 1955 A 


‘w——S, 7 — See 
(1) Constitution of India, Art, 31 (2) 
are 1955 C 
_ (2) Constitution of India, Art. 2486 
(Dec) 1955 A 
m—Sch. — See Constitution of India, 
Art. 31 (2) (Dec) 1955 C 
Uttar Pradesh (Temporary) Control of 
Rent and Eviction Act (3 of 1947) — 
See under Houses and Rents oe 
Uttar Pradesh Tenancy Act (17 of 1939) 
See under Tenancy Laws 
Uttar Pradesh Town Areas Act e of 
1914) 
See under- Municipalities 


Uttar Pradesh’ Sales Tax Act (15 of- 
194 < 


8) 

See under Sales Tax 
Uttar Pradesh Urban Buildi (Regu- 
lation of Letting,. Rent and Eviction) 


Act (13 of 1972) 


See under Houses and Rents 
Uttar Pradesh Zamindari Abolition. and 
Land Reforms Act (1 of 1951) 

See under Tenancy Laws 


Valiamma Thampuran 
Estate and Palace Fund (Partition) Act, 
(16 of 1961), S. 4 — See Valiamma 


Thampuran Kovilakam [Estate and 
Palace Fund (Partition) and Kerala 
Joint Hindu Family System - (Abolition] 
Amendment Act (1978), Section 8 


Valiamma Thampuran Kovilakam 
Estate and Palace Fund (Partition) 
and the Kerala Joint Family 
(Abolition) Amendment Act (15 of 
1978), S. 3 — Partition of the Estate 
and the Palace Fund — Board has to 
conform to norms of natural justice 


——S. 8 


(Jul) 1187 A. 


(Jul) 1187 Bo 


aani 


Thampuran 


Kovilakam Estate and Palace Fund 


(Partition) Act (18 of 1961), Section 4 
— Composition of Board — Fair re- 
representation on Board as far as pos- 
sible for each of four thavashies of 
the family is sufficient (Jul) 1187 
West Bengal Non-Agricultural Tenancy 
Act (20 of 1949) 

See under Tenancy Laws 
West Bengal Premises Tenancy Act (12 
of 1956) 

See under Houses and Rents 
Waste lands — See 

(1) Words and Phrases 


System | 


Kovilakam 


“ 


Subject Index, A, L R. 


Waste Lands (contd.} 
(2) Bombay Taluqdari Tenure Aboli- 
tion Act (62 of 1949), S. 6 
(3) Bombay Personal Indms Abolition 
Act (42 of 1953), S. 7 


Weaith-tax Act (27 lof 1957), S. 7 (i3 
See Gift Tax Act/| (1958), S. 6 (1) 


(Jun) 769 B 
——S. 27 — See Gift Tax Act (1958), 
Section 26 (Jun) 769 A 


Words and Phrases — ‘All waste lands 
and all uncultivated ‘Lands’ —- Connota- 
tion of — See Bombay Taluqdari Ten~ 
ure Abolition Act (1949), a 6 


an) 9$ 
——Bullion’ and "Specie? — See 
Kerala General Sales Tax Act (1963), 
65 (D) (ii) | (May) 611 B 


i 


-—-Crime — Definition of — See Con- 
< stitution of India, Art, 136 


(Jun) 856 
——Custody — See Criminal P. CG 
(1974), Section 439 © (Jun) 785 C 
——-Word ‘“Deemed”| — Meaning of — 


See Constitution of India, Art, 286 (2) 
(Sep) 1468 A 
——‘Dwelling house? — Meaning of ~ 
- See Income-tax Act (1922), Section 4-A 
(a) (i) | (Apr) 525 
——'Excluded from. possession — Con- 
notation of — See Tamil Nadu Court 
Fees and Suits Valuation Act (1955), 
Section 37 (1) and (2) (May) 691 B 
~——High Public or | Political Offices — 
See Constitution : of India, Arf. 14 
(Sep) 1382 H 
—Word “Interlocu ry’ — See Spe 
cial Courts Act (1979), S, 11 
(Jul) 962 A 


| 


Section 168 
‘———-User of article ‘ 
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Wc-ds and Phrases (contd). 
——-Kept — See Mysore Motor Vehi- 
cles Taxatie Act (35 of 1957), Section 


3 (1) and (2) (Jan) 148 
~———Word “leave” =+ See Contract Aci 
(1872), Section 27 (Nov) 1717 A 


———Manufacture - Definition of =~ 
Sea T. P.. Act (1882), S, 106 

(Jan) 86 
—— Oil’ meaning of — See Minimum 
Wages Act (1948), Sch, Part, 1, Item 5 


(Dec) 1889 - 


-——Word “order” — Meaning of — 
See Sales Tax — Central Sales Tax 
Act (1956), S. 5 (Sep) 1468 B 


Coking 

Act (1972), Section 3 (n) ; 
(Nov) 1858 A 
——Possession -—~ Uniform definition 
applicable: to all situations — Not pos- 
sible l (Jan) 52 A 
— Principle — Connotation of — Sea 

Constitution of India, Art, 286 (2) 
(Sep) 1468 A 
-——"Shareholders” —— See Constitution 
of India, Art, 136 (Mar) 372 
——"Superintendence” == See Criminal 
P. C. (1974), S. 36 (Mar) 326 A 
———-Trade —- Sea Penal Code (1860), 
(Jul) 1167 
Qt mms Implication 
—-See Sales) Tax — Centra} Sales Tax 
Act (1956), S. 5 (Sep) 1468 B 
——Waste Lands’ — Meaning of — 
See Bombay Taluqdari Tenure Aboli- 
tion Act (1949), Section 6 (Jan) 91 
———"Water Supply and Sanitary. ft- 
tings” —— See Sales Tax— Kerala Gene- 
ral Sales Tax Act (1963), Sch. I, Entry 
26-A (May) 611 C 
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AIR 1957 All 433 — Over, AIR 1980 SC 
1088 A (Jul). 
1961 All LJ 743 — Over, AXR 1980 SC 
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AIR 1967 All 405 — Revers. AIR 1980 SC 
575 C. D (Apr). l 

1968 All LJ 517 — Over. AIR 1980 SC 
869 (Jun 

(1969) S. A. No, 1631 of 1963, D/- 11-2- 
1969 (All) Revers, AIR 1980 
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(1969) S. A. No. 2693 of 1963, D/- 21-8- 
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(1969) Spl Appeal No. 4 of 1967, - D/- 
8-8-1969. (All) — Partly Revers, AIR 
1980 SC 840 D (Jun). 

(1969) Writ Petn. No. 1005 of 1969, ae 
3-4-1989 (All) — Revers. AYR 1980 
SC 869 (Jun). 

1969 All WR (HC) 689 — Revers, AIR 
1980 SC 801 (Jun), 

AIR 1970 All 316 (FB) — Revers. AIR 
1980 SC 1088 A (Jul). 

AIR 1970 All 316 (FB) — Partly Revers, 

- ATR 1980 SC 1088 B (Jul). 

1971 Tax LR 1168 (All) — Revers, AIR 
1980 SC 377 (Mar). 

AIR 1972 All 242 — Over, AIR 1980 SC 
g92 C (Jun). 

ATR 1972 All 273 — Revers, AIR 1980 

' $c 707 A (May). . 

(1973) Judgment of Allahabad Higb 
Court, D/- 10-10-1973 (All) — Revers. 
AIR 1980 SC 184 A, B, C (Feb). 

1973 All LJ 732 — Revers. AIR 1980 SC 
614. A (May). 

4974 Tax LR 1715 (All) — Revers, AIR 
1980 SC 2047 A, B (Dec). 

(1975) W. P. No. 1269 of 1975, D/- 5-9- 


= 1975 (All) — Revers, AIR 1980 SC 
452 A (Mar). 

ILR (1976) 2 All 295 — Revers, AIR 1980 
SC 269 (Feb). 


1977 Lab IC NOC 49 (All) — Revers, AIR 
1980 SC 1098 (Jul). 

1977 Lab IC 952 (All) — Partly Revers. 
AIR 1980 SC 2141 (Dec). 

AIR 1978 All 68 — Over. AIR 1980 Sc 
129 A (Jan). 


ANDHRA PRADESH 


AIR 1960 Andh Pra 305 — Over. AIR 
1980 SC 157 (Jan). 


Andhra Pradesh (contd.) 
(1969) S. A. No. 552 of. 1966, 


D/- 24-1-. 


1969 (Andh Pra) — Revers, AIR 1980 - 


SC 133 B (Jan). 


1971 Cri LJ 1591 (Andh Pra). — Over. 


AIR 1980 SC 791 (Jun), 


(1973) 90 ITR 47 (Andh Pra) — Revers. 


AIR. 1980 SC 775 B (Jun). 

1976 Andh LT 317 — Over, AIR 1980 SC 
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(1977) W. A. Nos. 
17-11-1977 (AP) — 
SC 563 A, B (Apr). 

(1979) Appeal Nos, 358, 359, -397 and 398 


591-592 of 1976: D/- 
Revers. AIR 1980 


of 1979, D/- 92-11-1979 (Andh Pra) . 


(1979) E.. P. Nos. 18 & 20 of 1978, D 
25-6-1979 (Andh Pra) — Revers. AIR 
1980 SC 1347 A (Sep). : 

(1978) U. R. S. Nos, 4039 & 4040. in E.P. 
Nos, 18 & 20 of 1978 and Applns. 
Nos. 75 & 76 of 1979, D/- 27-4-1979 
(Andh Pra) — Revers. AIR 1980 SC 
1347 A (Sep). 

(1980) 1 APLJ (HC) 264 — Revers, AIR 
1980 SC 1730 (Nov). 


BOMBAY 

AIR 1941 Bom 146: 42 Cri LJ 5i6 — 
Over. AIR 1980. SC 2147 D (Dec). 

AIR 1962 Bom 152 (FB) — Over. AIR 
1980 SC 1219 (Aug). 

(1968) S. A. Nos, 12382 & 1214 of 1961, D/- 
3-12-1968 (Bom) — Revers. AIR 1980 
SC 645 (May). 


~~ Revers. AIR 1980 SC 2037 a 
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(1969) S. C, A. No. 1512 of 1967. D/: 30 30-9- 
1969 (Bom) — Revers. AIR 1980 SC- 
806 (Jun). 


1970 Lab IC 115 (Bom) — Revers, AIR 
1980 SC 16 (Jan). 

AIR 1971 Bom 341 — Revers. AIR 1980 
SC 1118 A (Jul). 

(1972) Criminal Appeal No. 73 of 1971, 
D/- 13-10-1972 (Bom) — Revers, AIR 
1980 SC 593 B, C (Apr). 

(1973) Cr, A. No. 113 of 1972, Dl- 1-11- 
1973 (Bom) — Revers. AIR 1980 SC 
1111 (Jul). 

1973 Tax LR 90 (Bom) — 
1980 SC 2117 (Dec). 

1975 Tax LR 254 (Bom) — Over, AIR 
1980 SC 1271 (Aug). 

(1976) Spl. Civil Appln. No, 138 of 1972, 


Revers. AIR 


D/- 4-3-1976 (Bom) — Revers. - AIR 
1980 SC 42 A (Jan). | 
1977 Cri LJ 1341 (Bom) — Revers. AIR 


1989 SC 126 A, B (Jan)... 


2979 Mah LJ 804 — Revers. AIR 1980 SC, 


1095 A (Jul). 
CALCUTTA 


AIR 1935 Cal 591 — No longer good law 


AIR 1980 SC 898 C (Jun). 
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‘ATR 1964 Cal 235 — Revers, AIR 1980 SC 
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1980 SC 1678 (Oct). 
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AIR 1980 SC 541. (Apr) 
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AIR 1980 SUPREME COURT f 
(From: Mysore)* 
Y. V. CHANDRACHUD, C. J, V.R 
KRISHNA IYER, N. L. UNTWALIA, 


. F, N, SHINGHAL AND A. D. 
KOSHAL, JJ.** 


Civil Appeals Nos, 1445-1448 
17204-1722 of 1968, D/- 27-8-1979. 


Shri Swamiji of Shri Admar Mutt, etc. 
etc, Appellants v, The Commissioner, 
Hindu Religious and Charitable Endow= 
ments Dept, and others, Respondents, 


_ Bhandarikeri Mutt and others etc, 
Appellants v. State of Mysore and an- 
other, Respondents, 


(A) States Reorganisation Act (1956), 
Ss. 109, 122 — Madras Hindu Religious 
and Charitable Endowments Act (19 of 
1951), S. 80 — Commissioner, a corpora- 
tion sole —- South Kanara becoming part 
of Mysore State from 1-11-1956 — Power 
of the body corporate to function under 
the parent Act is not conditional on issu- 
ance of directions by the Central Gov- 
ernment — In absence of any such di- 
rections, powers and functions of the au- 
thority remain unimpaired and can 
nevertheless be exercised as contemplat- 
ed by the Act. (Per Majority). (Para 7) 


*W. P. Nos. 1575, 1576, 1579 of 1965 and 
1439 of 1966, D/- 25-8-1967 reported in 
(1967) 12 Law Rep 195 and W. P. Nos. 

` 1649 to 1651 of 1964, D/- 25-8-1987 
(Mys), 

(The Judgments are printed in the 
order in which they are given in the 
certified copy.—Ed.) 


IW/IW/E645/79/SSG 
1980 S.C./1 I G—i 


and 








nisation 


(B) Constitution of India, Art. 265 — 
Madras Hindu Religious and Charitable 
Endowments Act (19 of 1951), S. 76 (1) — 
Rules under the Act prescribing a fee 
varying from 3 to 5 per cent of annual 
income of the institution — Amount col- 
lected by levy of fees, just enaugh to 
balance the expenditure incurred hy the 
department — Held, it could not be said 
that there was no approximation of cor- 
respondence between the fees levied and 
the services rendered. (Per Majority). 

(Para 15) 

(C) Constitution of India, Art. 14 — 
Madras Hindu Religious and Charitable 
Endowments Act (19 of 1951), S. 76 (1) — 
Applicability of the Madras Act to one 
district only of Karnataka i.e. South 
Kanara does not offend Art. 14 of the 
Constitution, (States Reorganisation Act 
(1956), S. 119). 


Per Majority:— It is by reason of 
Section 119 of the States Reorga- 
Act, 1956 that the Madras 
Act of 1951 continues to apply to the 
South Kanara District notwithstanding 
the fact that from 1-11-1956 it is no 
longer a part of the State of Madras. 
S. 76 (1) of the Madras Act of 1951 in its 
application to the South Kanara District 
of the State of Mysore, now the State of 
Karnataka is valid. Dissimilar treatment 
does not necessarily offend against the 
guarantee of equality contained in Arti- 
cle 14 of the Constitution. The rider is 
that there has to be a valid basis for 
classification and the classification must 
bear nexus with the object of the im- 
pugned provision. In matters. arising out 
of reorganisation of States, continued 
application of laws of a State to terri- 
tories, which were within that State but 


2 S.C. [Pra 1-3} 


which have become a part of another 
State, is not discriminatory since the 
classification rests on geographical con- 
siderations founded on historical reasons. 
AIR 1962 SC 981, AIR 1963 SC 853, AIR 
1964 SC 1179 and AIR 1871 SC 2377, 
Foll; AIR 1954 SC 297 and AIR 1962 SC 
1781, Dist, (Paras 25, 27) 


Per Majority (P. N. Shinghal J. contra): 


The continued application of the Madras 


Act of 1951 to South Kanara District only 
did not become violative of Article 14 as 
immediately as during the period under 
consideration, which was just five or six 


years after the passing of the States Re- 


organisation Act. The continued appli- 
cation of that Act until now was not 
shown by adequate data to be violative 
of Article 14. Suggestion for appropriate 
comprehensive legislation made.. AIR 
1964 SC 1590, Consd. (Paras 30, 31) 


Cases Referred: Chronological Paras 


(1979) Civil Appeal No. 1083 of 1977, D/- 
4-5-1979 (Punj & Har), Kewal Krishan 
Puri v. State of Punjab 

(1973) 2 SCR 973: AIR 1973 SC 724: 1973 
Tax LR 581 13 

(1972) 1 SCR 137: AIR 1971 SC 2377 24 

1971 Supp SCR 318: AIR 1971 SC a 

1 

(1964) 6 SCR 846: AIR 1964 SC 1179 

23, 26, 36, 44, 47 

(1964) 7 SCR 55: AIR 1964 SC 1590 28 

(1963) 2 SCR 864: AIR 1862 SC 1781: 
1963 (1) Cri LJ 1 20 

1963 (Supp) 1 SCR 844: AIR 1963 SC 
853 


22 

1963 (Supp) 2 SCR 302; AIR 1963 SC 
966 3, 13 
1962 (Supp) 2 SCR 237: AIR 1962 SC 
981 21, 22, 23, 29 


(1961) 2 SCR 537 : AIR 1961 SC 459 13 
1959 SCR 427: AIR 1958 SC 909 21 
1954 SCR 996: AIR 1954 SC 297 18, 
20, 22 
1954 SCR 1005: AIR 1954 SC 282 3, 
12, 13 


Mr. H. B. Datar, Sr. Advocate (M/s. 
R. B. Datar and A. K. Srivastava, Advo- 
cates with him) (in C. A. Nos. 1445-48 
of 1968) and A. K. Srivastava, Advocate 
for Mr. Vineet Kumar, Advocate (in 
C. A. Nos, 17204-1722 of 1968), for Ap- 
pellants; Dr. V. A. Sayed Mohamad, Sr. 
Advocate (Mr. N. Nettar, Advocate with 
him) (for Nos. 1-3) in C. A. Nos. 1445- 
1448 and 1720A-1722 of 1968 and Mr. 
R. P. Bhat, Sr. Advocate (Mr. Girish 
Chandra, Advocate with him) (for No. 4) 
in C. A. Nos. 1445-1448 of 1968, for Re- 
spondents, 


Shri Admar Mutt v. Commr., H. R. & C. E Dept. 


12, 13 | 


4.1. R- 


¥. V. CHANDRACHUD, C. J.:— These 
seven appeals by certificate are directed 
against the judgment dated August 25, 
1967 given by the High Court of Mysore 
in Writ Petitions Nos. 1649, 1650 and 
1651 of 1964, Writ Petitions Nos. 1575, 
1576 and 1579 of 1965 and Writ Petition 
No. 1439 of 1966. These Writ Petitions 
were filed by the appellants under Arti- 
cle 226 of the Constitution praying that 
the demand notices issued by the Com- 
missioner for Hindu Religious and Cha- 
ritable Endowments of Mysore be quash- 
ed and for a writ of mandamus restrain- 
ing the respondents from taking any ac- 
tion in pursuance thereof. 


2. Until November 1, 1956, when the 
States Reorganisation Act, 37 of 1958, 
came into force, the District of South 
Kanara was a part of the former State of 
Madras, As a result of the States Re- 
organisation Act that District became a 
part of the State of Mysore, now the 
State of Karnataka. 


3. The Madras Legislature passed an 
Act called the Madras Hindu Religious 
and Charitable Endowments Act, 19 of 
1951 (“the Madras Act of 1951”), to’ pro- 
vide for the better administration and 
governance of Hindu Religious and Cha- 
ritable Institutions and Endowments in 
the State of Madras. Section 78 (1) of the 
Act, as it stood originally, provided that 
in respect of the services rendered by the 
Government and their officers, every reli- 
gious institution shall, from the income 
derived by it, pay to the Government 
annually such contribution not ex- 
ceeding 5 per centum of its income 
as may be prescribed. This pro- 
vision and some other provisions of the 
Act were challenged in the Madras High 
Court on behalf of the Shirur Mutt and 
others. The challenge was upheld by the 
High Court and the appeal filed there- 
from by the Commissioner, Hindu Reli- 
gious Endowments, Madras, was dismiss- 
ed by this Court in Commr., Hindu Reli- 
gious Endowments, Madras v. Sri Laksh- 
mindra Thirtha Swamiar of Sri Shirur 
Mutt, 1954 SCR 1005. Section 76 (1) was 
held void by this Court on the ground 
that the provision relating to the pay- 
ment of annual contribution contained in 
it was in the nature of tax and not fee 
and therefore it was beyond the legisla- 
tive competence of the Madras State 
Legislature to enact the provision. ‘The 
Madras Legislature amended Sec. 76 (1) 
of the Act so as to provide that in respect 
of the services rendered by the Gov- 
ernment and their officers, “and for de- 
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fraying the expenses incurred on account 


of such services”, every religious insti- 
tution shall, from the income derived by 
it, pay to the Commissioner annually 
such contribution not exceeding five per. 
centum of its income as may be pre- 
scribed. The validity of the amended 
section was upheld by this Court in 
Sudhundra Thirtha Swamier v. Commr. 
for Hindu Religious & Charitable En- 
i Mysore, 1963 Supp 2 SCR 

4. After the formation of the new 
State of Mysore under the States Reorga- 
hisation Act, 1956, laws which were in 
force in the areas which were formerly 
comprised within the Madras State, con- 
tinued to apply to those areas notwith- 


standing the fact that they became part: 


of the new State of Mysore. Section 119 
of the Act of 1956 provides that the pro- 
visions of Part II (‘Territorial Changes 
and Formation of New States’) shall not 
be deemed to have effected any change 
in the territories to which any law in 
force immediately before the appointed 
day extends or applies, and territorial 
references in any such law to an exist- 
ing State shall, until otherwise provided 
by a competent Legislature or other com- 
petent authority, be construed as mean- 
ing the territories within that State im- 
mediately before the appointed day. It 
is by reason of this section that the Mad- 
ras Act of 1951 continued to apply to 
the South Kanara District which prior 
to November 1, 1956, was a part of the 
Madras State but which became after 
that date a part of the Mysore State. 


5. We will refer to the facts of Civil 
Appeal 1445 of 1968 which arises out of 
Writ Petition 1575 of 1965. The facts of 
the other appeals are in material respect 
similar. The appellant who is the Matha- 
dhipati of Shri Admar Mutt in the South 
Kanara District received a notice dated 
April 24, 1964 from the Commissioner, 
Hindu Religious and Charitable Endow- 
ments, Mysore, demanding payment of 
contribution for Fasli years 1367 to 1370 
which correspond to calendar years 1957 
to 1960. By the notice, the Commissioner 
demanded a sum of Rs. 12,724.60 for the 
Fasli year 1367, Rs. 12,274.60 for the 
Fasli year 1368, Rs. -11,270.70 for the 
Fasli year 1369 and Rs. 12,169.20 for the 
Fasli year 1370. The appellant disputed 
his liability to pay the contribution on 
the ground that the Commissioner was 
hot entitled to make any demand for the 
period subsequent to November 1956, 
that even assuming that he had the law- 
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missioner could not 
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ful authority to make the demands, ‘the 
amount demanded was excessive bearing 
no relationship with the services render- 
ed by the Department and that the ex- 
penditure which was incurred on the 
maintenance of the office and staff of 
the Commissioner and the Deputy Com- 
wholly or in part 
be recovered from the appellant by way 
of contribution under S. 76 (1) of the 
Madras Act of 1951. l 


6.. Since the Commissioner did not ac- 
cept the appellants contention, the ap- 
pellants filed the Writ Petitions in the 
Mysore High Court asking that the de- 
mand notices be quashed as illegal. Those 
Writ Petitions were dismissed by the 
High Court but it has given to the ap- 
pellants certificates to appeal to this 
Court under Articles 133 (1) (a) and (c) 
of the Constitution. 


7. Simultaneously with the States 
Reorganisation Act coming into force, 
the Government of Mysore issued a noti- 
fication under S. 122 of that Act autho- 
rising the Commissioner for Settlements 
and Charitable Endowments for Mysore 
to exercise the functions of the Commis- 
sioner under the Madras Act of 1951. It 
is contended on behalf of the appellants 
that the aforesaid notification lacks law’s 
authority because, the Commissioner be- 
ing a Corporation sole, the only autho- 
rity which is competent to issue the 
notification under S. 122 is the Central 
Government, by reason of the provisions 
contained in S. 109 (1) of the S. R. Act. 
It is true that by S. 80 of the Madras 
Act of 1951, the Commissioner is consti- 
tuted a Corporation sole with a perpe- 
tual succession. But the provisions of 
S. 109 (1) of the S. R. Act on which the 
argument rests do not support the argu- 
ment. The relevant part of S. 109 (1) pro- 
vides that where any body corporate has 
been constituted under a State Act for 
an existing State, any part of which is 
by virtue of the provisions of Part II of 


_the S. R. Act transferred to any other 


State, then notwithstanding such trans- 
fer, the body corporate shall, as from the 
appointed day continue to function and 
operate in those areas in respect of which 
it was functioning and operating imme- 
diately before that day, “subject to such 
directions as may from time to time be 
issued by the Central Government.” 
Under this provision, it is competent to 
the Central Government to issue direc- 
tions to a body corporate and by reason 
of sub-sec. (2) of S. 109, any direction 
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issued by the Central Government: under 
sub-sec. (1) shall include a direction that 
any law by which the said body corpo- 
rate is governed shall have effect subject 
to such exceptions and modifications as 
may be specified in the directions. In 
other words, the body corporate has to 
function within the scope of and in ac- 
cordance with the directions issued by 
the Central Government from time to 
time. But the power of the body corpo- 
rate to function under the parent Act is 
not conditional on the issuance of direc- 
tions by the Central Government. If 
directions are issued by the Central 
Government, they have to be complied 
with by the body corporate. If no direc- 
tions are issued, the powers and fumc- 
tions of the authority remain unimpair- 
ed and can nevertheless be exercised as 
contemplated by the Act which creates 
the body corporate. 


8. The second contention made on be- 
half of the appellants is that the demands 
made by the Commissioner for the pay- 
ment of fees is illegal because, consider- 
ing the services rendered to them, the 
demands are clearly excessive. In other 
words the argument is that there is no 
quid pro quo between the services ren- 
dered by the State to the appellants and 
the fees which the Commissioner has 
called upon them to pay. 


$. The affidavit of Shri Annaji Rao 
in support of Writ Petition 1575 of 1965 
filed by the Admar Mutt contains the 
following averments directed to esta- 
blishing the absence of quid pro quo. It 
is stated in paragraphs 14 to 18 of the 
said affidavit that, 


- (1) in the district of South Kanara, 
there are about 310 major religious ins- 
titutions which are dealt with by the 
establishment of the Commissioner. Out 
of these, only 30 have an annual income 
exceeding Rs. 20,000/-. Out of these 30, 
17 are Mutts and out of these 17, 9 are 
situated in Udipi, South Kanara; 

(2) the 30 major institutions are deal? 
with by the Deputy Commissioner, South 
Kanara, Mangalore, under the powers de- 
legated to him by the Commissioner. The 
remaining 280 Institutions are dealt with 
by the Assistant Commissioner who has 
a separate establishment of his own; 

(3) the Deputy Commissioner, who 
deals with the 30 major institutions, uti- 
lises the services of two Clerks and one 
Stenographer in his office at Mangalore, 
the expenditure on whose salary cannot 
exceed Rs. 6,000/- per annum approxima- 
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tely. The only work that is being done 
by the Deputy Commissioner in respect 
of the Mutts is to receive the draft An- 
nual Budgets submitted by them and to 
make his remarks thereon. A service of 
this nature cannot cost more than 
Rs, 200/- per annum: 


(4) For the petty services which are 
being rendered to the appellants, the 
five Udipi Mutts; have been called upon 
to pay a sum of Rs. 30,000/- for the four 
years in question: A sum of Rs. 25,000/- 
is demanded from the other four Mutts 
for the same period. Apart from these 9 
Mutts, there are 8 other Mutts and 13 
other major institutions from whom a 
sum of Rs. 50,000/- has been demanded. 
These demands are grossly uncorrelated 
to the cost of services rendered to the 
appellants. . 


10. On Dec. 20, 1966 an application 
was filed in the High Court on behalf of 
the appellants asking that the respon- 
dents be directed to furnish the neces- 
sary particulars regarding, inter alia, (i) 
the date when the Religious Endowments 
Fund was constituted; (ii) the demands 
made in respect of the major institutions 
in South Kanara; (iii) the salaries pay- 
able to the establishments of the Com- 
missioner and the Deputy Commissioner; 
(iv) the functions discharged by the De- 
puty Commissioner in respect of the 
Mutts; (v) the expenditure incurred by 
the Commisioners’ office in Mangalore 
and in Bangalore and (vi) the total num- 
ber of institutions controlled by the De- 
partment in the four areas which were 
formerly parts of other States but which 
had become a part of the State of My- 
sore under the States Reorganisation 
Act. 

11. The information sought by the 
appellants could have been supplied by 
the respondents because matters like the 
date of constitution of the Fund, the an- 
nual salary budget of the Commissioner’s 
establishment at different places and the 
total number of institutions to which 
services were rendered would be within 
their special knowledge. For the purpose 
of finding whether there is a correla- 
tionship between the services rendered 
to the fee payers and the fees charged to 
them, it is necessary to know the cost 
incurred for organising and rendering 
the services. But matters involving con- 
sideration of such a correlationship are not 
required to be proved by a mathematical 
formula. What has to be seen is whether 
there is a fair correspondence between 
the fee charged and the cost of services 
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rendered to the fee payers as a class. The 
further and better particulars asked for 
by the appellants under Order VI, R. 5 
of the Civil Procedure Code, would have 
driven the court, had the particulars 
been supplied, to a laborious and fruit- 
less inquiry into minute details of the 
Commissioner's departmental budget. A 
vivisection of the amounts spent by the 
Commissioner’s establishment at differ- 
ent places for various purposes and 
the ad hoc allocation by the court of dit- 
ferent amounts to different heads would 
at best have been speculative. It would 
have been no more possible for the High 
Court if the information were before it, 
than it would be possible for us if the 
information were before us, to find out 
what part of the expenses incurred by 
the Commissioners establishment at 
Various places and what part of the 
Salary of his staff at those places should 
be allocated to the functions discharged 
by the establishment in connection with 
the services rendered to the appellants, 
We do not therefore think that any sub- 
stantial prejudice has been caused to the 
appellants by reason of the non-supply 
of the information sought by them, 


12. The necessity for establishing 
quid pro quo between the fee and the 
cost of services rendered is a matter 
which is no longer open to doubt or de- 
bate, Several decisions of this. Court 
have considered that question, beginning 
perhaps with the decision in the Shirur 
Mutt case and ending (hopefully) with 
the recent judgment delivered by a con- 
stitution Bench of this Court in a large 
group of Market Fee cases from Punjab 
and Haryana in Kewal Krishan Puri v. 
State of Punjab, Civil Appeal No. 1083 
of 1977 etc. decided on 4-5-1979. 


13. In the Shirur Mutt case in which 
the levy under the unamended S. 76 (1) 
of the Madras Act of 1951 was held to 
be a tax. Mukherjea, J., who delivered 
the judgment of the Court, said that the 
distinction between a tax and a fee lies 
primarily in the fact that a tax is levied 
as a part of a common burden while a 
fee is for a special benefit or privilege. 
Public interest, according to the Court, 
is at the basis of all impositions but in 
a fee it is some special benefit which 
the individual receives. After this deci- 
sion, S. 76 was amended by the Madras 
Legislature and the amended section was 
upheld by this Court in Sudhundra 
Thirthea Swamiar case.- It was held in 
that case that a fee does not cease to 
be of that character merely’ because 
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there is an element of com 


pulsion 
charsiveneas present in ik noe init a pox: 
direct 


tulate of a fee that it must have 
relation to the actual services rendered 
by the authority to the individual who 
obtains the benefit of the service. Shah, 
J., who spoke for the Court, emphasised 
that ‘if with a view to providing a speci- 
fic service, levy is imposed by law and 
expenses for maintaining the service ara 
met out of the amounts collected, there 
being a reasonable relation between the 
levy and the expenses incurred for ren- 
dering the service, the levy would be In 
the nature of a fee and not in the nature 
of a tax.” In other words “a fee being a. 
levy in consideration of rendering ser- 
vice of a particular type, correlation be- 


tween the expenditure by the Govern- 


ment and the levy must undoubtedly 
exist, but a levy will not be regarded as 
a tax merely because of the absence of 
uniformity in its incidence, or because 
of compulsion in the collection thereof, 
nor because some of the contributories 
do not obtain the same degree of service 
as others may”. In Hingir Rampur Coal 
Co. Ltd. v. State of Orissa (1961) 2 SCR 
537 the Court while upholding tha 
levy of fee said through Gajendragad- 
kar, J, that the scheme of the Act show- 
ed that the cess was levied against the 
class of persons ing mines in’ the 
notified area and it was levied to enable 
the State Government to render speci- 
fic services to that class by developing 
the notified mineral area. In Indian Mica 
& Micanite Industries Ltd. v. State of 
Bihar, 1971 Supp SCR 319 Hegde, J. who 
spoke for the Court said that before any 
levy can be upheld as a fee, it must be 
shown that the levy has “reasonable cor- 
relationship” with the services rendered 
by the Government to the fee payer but 
that it will be impossible to expect an 


exact correlationship, According to the 


learned Judge, the correlationship ex- 
pected is one of a general character and 
not as of arithmetical exactitude. In 
Secy. Govt. of Madras. Home Depart- 
ment v. Zenith Lamp & Electrical Ltd. 
(1973) 2 SCR 973 where the question was 
as regards the validity of court fees, 
Sikri, C. J. speaking for the Court point- 
ed out that there must be a “broad cor- 
relationship” between the fees collected 
and the cost of administration of civil 
justice and that each case has to be judg- 


ed from a reasonable and practical point 
of view for finding out the element of 
quid pro quo, All of these decisions have 


been discussed and the principles laid 
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down therein reaffirmed by this Court 
in the Punjab and Haryana Market Fee 
cases in which the judgment was deliver- 
ed by one of us, namely, Untwalia, J. 


14. It is clear from the various facts 
mentioned by the respondents in their 
affidavit in the High Court that under 
the supervision and control of the Com- 
missioner, there are as many as 324 ins- 
titutions with an income of over Rs. 200/- 
per annum and 1796 institutions with an 
income of less than Rs. 200/- per annum. 
The latter class of smaller institutions 
requires and receives services from the 
Department as much as the former class 
of. bigger institutions does. The amount 
collected by the levy of fees on these 
institutions was just enough to balance 
the bulk of the expenditure incurred. at 
least during the period under review, 
for financing the conduct of affairs of a 
Department which is charged with the 
duty and obligation of rendering servi- 
ces to the institutions directly and to the 
public which patronises or visits them 
indirectly, ` 


` 15. The rules framed under the Mad- 
ras Act of 1951 prescribe a fee, varying 
from 3 to 5 per cent of the annual in- 
come of the institutions. The figures 
furnished by the Commissioner in the 
third statement dated August 10, 1987 
which was filed in pursuance of the 
directive issued by the High Court show 


that the total demand made on all the ` 


religious institutions for fees during the 
years 1957 to 1964 amounted to 
Rs. 8,80,389/- while the allocable expense 
for the services was Rs. 7,54,160/-. It is 
not without significance that though the 
total demand made on the Mutts during 
the said period was in the sum of 
Rs, 3,64,591/-, the contribution received 
' from the Mutts was Rs. 24,526/- only. 
In the absence of any acceptable evidence 
showing that the Department had built 
up large accumulations or reserves out 
of the fees collected from the various 
institutions and considering that servi- 
ces are required to be rendered to a large 
class of institutions consisting of major 
and minor institutions, we do not think 
that we can positively come to the con- 
clusion that there is no approximation 
or correspondence between the fees 
levied on the appellants and the services 
rendered to the class to which they be- 
long. The second contention therefore 
fails. 

16. The third and last contention 
made by the learned counsel for the ap- 
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pellants is that the application of the 
Madras Act of 1951 to one district only 
of the State of Karnataka offends against 
the guarantee of equality contained in 
Art. 14 of the Constitution which provi- 
des that the State shall not deny to any 
person equality before the law or the 
equal protection of the laws within the 
territory of India. It is urged that as a 
result of the application of the Madras 
Act of 1951 to the Mutts and temples in 
the South Kanara District, they are re- 
quired to pay fees under the Act which 
similar institutions situated in other 
areas of Karnataka do not have to pay. 
The burden thus imposed on the appel- 
lants is said to be an act of hostile dis- 
crimination and therefore unconstitu- 
tional, 


17. In support of this argument coun- 
sel has drawn our attention to certain 
decisions of this Court which we will 
presently examine but before doing so, 
we must recall the background in which 
the Madras Act of 1951 became applic- 
able to the South Kanara District of the 
State of Mysore, now the State of Kar- 
nataka. To recapitulate briefly, the South 
Kanara District which was formerly a 
part of the State of Madras, became a 
part of the State of Mysore as a result 
of the reorganisation of States on Nov. 
1, 1956. It is by reason of the provisions 
of the States Reorganisation Act, 1958 
that the Madras Act of 1951 continues to 
apply to the South Kanara District not- 
withstanding the fact that it is no longer 
a part of the State of Madras. S. 119 of 
the S. R. Act provides to that effect. 


18. In the State of Rajasthan v. 
Manohar Singhli, 1954 SCR 996 three 
Ordinances, No. XXVII of 1948 and 
Nos. X and XV of 1949 were challenged 
on the ground, inter alia, that after the 
final formation of the State of Rajasthan 
in May, 1949 the Ordinances remained 
in force in a part of the State with the 
result that while Jagirs in a part of the 
State were managed by the State, the 
Jagirs in the rest of the State were left 
untouched and remained with the Jagir- 
dars. S. 8-A, which was inserted in 
Ordinance XXVII of 1948 by S. 4 of 
Ordinance X of 1949 and was amended 
by Section 3 of Ordinance KV of 1949, 
provided that the revenue including 
taxes, cesses and other revenue from 
forests which was until then collected 
by Jagirdars shall in future be collected 
by and paid to the Government. After 
deducting the collection charges: and 
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other expenses, the Government was to 
Pay back the revenue to the Jagirdars 
concerned, 


19. This case is distinguishable for the 
simple reason that the decision turned on 
the application of Article 13 of the Con- 
stitution and the case did not involve 
consideration arising out of the provi- 
sions of the States Reorganisation Act. 
The respondent therein was a Jagirdar 
in the former State of Mewar which was 
integrated in April 1948 to form what 
was known as the former United State of 
Rajasthan, In April and May 1949 that 
State was amalgamated with the former 
States of Bikaner, Jaipur, Jaisalmer and 
Jodhpur and the former Union of Matsya 
to form the State of Rajasthan. The 
three Ordinances in question were issued 
by the former United State of Rajasthan, 
as a result of which the management of 
the Jagirs in the State, including those 
in Mewar, was assumed by the State 
After the final formation of the State of 
Rajasthan in May 1949, the Ordinances 
remained in force in a part of the State 
only with the result that the Jagirdars 
of only a part of the State could not col- 
lect their rents while Jagirdars in other 
areas like Bikaner, Jaipur, Jaisalmer, 
Jodhpur and the Matsya Union were 
under no such disability, since there was 
no such law in those areas. But when the 
integration of April and May, 1949 took 
place, the discrimination exhibited itself 
not by virtue of anything inherent in the 
impugned Ordinances but by reason of 
the fact that Jagirdars of one part of the 
State were subjected to a disability 
while those in’ the other parts remained 
wholly unaffected. As observed by this 
Court in its judgment, this was an obvi- 
ous case of discrimination not supported 
on the ground that it was based upon a 
reasonable classification. The discrimina- 
tion was not open to any exception un- 
til the Constitution came into force on 
Jan. 26, 1950 when by reason of Art. 13, 
all laws in force in the territory of India 
immediately before the commencement 
of the Constitution in so far as they were 
inconsistent with the provisions of 
Part I became void to the extent of the 
inconsistency, The High Court as well as 
this Court found that S. 8-A was un- 
constitutional because there was no real 
and substantial distinction why the Jagir- 
dars of a particular area should continue 
to be treated with inequality as com- 
pared with the Jagirdars in another area 
of the State. There was nothing to show 
that there was any peculiarity or any 
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special feature in the Jagirs of the for- 
mer United State of Rajasthan, like 
Mewar, to justify differentiation from 
the Jagirs comprised in the Stated which 
were subsequently integrated into the 
State of Rajasthan in 1949. In other 
words, after the formation of the new 
State there was no justification for tak- 
ing away the powers of the Jagirdars of 
a disfavoured area like Mewar and to 
leave then intact in the rest of the areas 
like Bikaner, Jaipur and Jodhpur. 


20. In Jia Lal v. Delhi Administration 
(1963) 2 SCR 864 on which also the ap- 
pellants rely, there were two appeals 
before this Court arising out of convic- 


_tions under S. 19 (f) of the Indian Arms 


Act, 1878. S. 29 of that Act provided that 
for prosecution for an offence under Sec- 
tion 19 (f) of the Act committed in the 
territories north of the Jumna and 
Ganga, no sanction was required but 
sanction was required for the prosecu- 
tion if the offence was committed in 
other areas. The court examined the 
legislative history of S. 29 and noticed 
that the section made a distinction be- 
tween the areas to which the Arms and 
Ammunition Act of 1860 applied and the 
other areas. The former included terri- 
tories which had been disarmed under 
orders of the Governor-General and 
those in which a general search had been 
ordered, which comprised the territories 
north of the Jumna and Ganga. This 
differentiation came to be made as a 
result of the political situation which 
obtained in India following the “rebel- 
lion” of 1857, its genesis being that the 
largest opposition to the British Govern- 
ment came from Taluqdars to the north 
of the Jumna and Ganga. Bearing in. 
mind these historical reasons, Venkata- 
rama Alyar, J., speaking for the Court 
observed that more than a century had 
elapsed since 1857 and the conditions had 
so radically changed that it was impos- 
sible any longer to sustain any distinc- 
tion between the territories north of the 
Jumna and Ganga and the other territo- 
ries on any ground pertinent to the ob- 
ject of the law in question. S. 29 was ac- 
cordingly held to be repugnant to Arti- 
cle 14. This decision too is distinguish- 
able for two reasons. Firstly, more than 
a century had elapsed since the occur- 
rence of events which led to differential 
treatment being accorded to the area 
north of Jumna and Ganga; and it is a 
well-known fact of history that political 
conditions had changed vastly in India 
during that period, Secondly, as in 
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Manohar Singhji, the discrimination was: 
violative of Art. 14 of the Constitution 
because there was no longer any nexus 
between the geographical - classification 
made by S. 29 of the Indian Arms Act, 
1878 and the object of that provision. 
After the enactment of the Constitution 


Art. 13 rendered S, 29 unconstitutional. 


21. There are certain other decisions 
to which the appellants’ counsel himself 
drew our attention fairly and they clinch 
the issue. We will now refer to them. In 
Bhaiyalal Shukla v. State of Madhya 
Pradesh, 1962 (Supp) 2 SCR 257 the ap- 
pellant was engaged in the business of 
construction as a contractor under the 
P. W. D. in the Rewa Circle of the for- 
mer State of Vindhya Pradesh which had 
become a part of the State of Madhya 
Pradesh. He challenged the levy of Sales 
Tax on building materials supplied by 
him during the years 1953-1959. After 
the reorganisation of States, Madhya 
Pradesh had as many as four Sales Tax 
Acts. One of the arguments advanced on 
behalf of the appellant was that a per- 
son belonging to the area of the former 
State of Madhya Pradesh was not liable 
_to sales tax on building materials in a 
works contract, under the C. P. and 
Berar Sales Tax Act because of the deci- 
sion of this Court in Pandit Banarsi Das, 
1959 SCR 427 but another person living 
in an area forming part of the former 
State of Vindhya Pradesh was liable to 
sales tax under the same Act, as extend- 
ed to Vindhya Pradesh. While rejecting 
the argument that Art. 14 was thereby 
contravened, this Court held that the 
laws in different portions of the new 
State of Madhya Pradesh were enacted 
by different legislatures, and under Sec- 
tion 119 of the States Reorganisation 
Act, all laws in force were to continue 
until repealed or altered by the appro- 
priate Legislature. The Sales Tax law in 
Vindhya Pradesh having béen validly 
enacted, it carried its validity with it 
under S. 119 of the States Reorganisa- 
tion Act, when it became a part of 
Madhya Pradesh. Thereafter, observed 
Hidayatullah, J. on behalf of the Court, 
the different laws which were in force 
in different parts of Madhya Pradesh 
could be sustained on the ground that 
the differentiation arose from historical 
reasons and a “geographical classifica- 
tion based on historical reasons” was 
valid. For the last proposition, reliance 
was placed on two unreported decisions 
of the Court, dated Nov. 8 and Nov. 30, 
1960. 
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22. In Anant Prasad v. State of An- 
dhra Pradesh, 1963 (Supp) 1 SCR 844 the 
appellant who claimed to be the sole 
hereditary trustee and mutawalli of a 
temple in Hyderabad was served with a ` 
notice by the Director of Endowments, 
Hyderabad, to have the temple register- 
ed under the Hyderabad Endowments 
Regulations, 1940. The Director of Endow- 
ments of Hyderabad also passed two 
orders directing that the supervision of 
the temple be taken over under R. 179 of 
the Endowments Rules and that the 
management of the temple do vest in 
the Director of Endowments, Hyderabad. 
The appellant filed a writ petition in this 
Court challenging the validity of the Re- 
gulations and the Rules framed there- 
under as being repugnant to Arts. 14 and 
19 of the Constitution. His contention 
was that there were two laws m force 
in two parts of the State of Andhra 
Pradesh with respect to religious endow- 
ments and that these two laws were dif- 
ferent in many matters resulting in dis- 
crimination which was hit by Art. 14, 
The State of Andhra Pradesh, as it came 
into existence after the States Reorgani- 
sation Act, 1958, consists of two areas 
ane of which came to that State from 
the former Part A State of Madras in 
1953 and the other from the former 
Part B State of Hyderabad in 1956. This 
Court observed, while repelling the chal- 
lenge under Art. 14, that the two areas 
naturally had different laws and that, 
assimilation of the laws which were in 
operation in the two parts of the State 
and bringing them under one common 
pattern was bound to take some time. It 
appears that the Court was informed 
that the question of having one law for 
public trusts of religious or charitable 
nature was under the active considera- 
tion of the State Government, for which 
reason, the Court thought that it was — 
not right to strike down all laws prevail- 
ing in the two parts of the State because 
of certain differences in them arising out 
of historical reasons. The Court applied 
to the facts before it the ratio of Bhaiya- 
lal Shukla and distinguished the decision 
in Manohar Singhji. 


23. In State of Madhya Pradesh v. 
Bhopal Sugar Industries Ltd. (1964) 6 
SCR 846 the respondent company filed a 
writ petition in August 1960 in the M.P. 
High Court praying that the State of 
Madhya Pradesh be restrained from en- 
forcing the Bhopal State Agricultural In- 
come-tax Act, 1958 on the ground that it 
contravened the company’s right under 
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Art, 14 of the Constitution. By the States 
Reorganisation Act, 1956, the territory 
of the State of Bhopal became from Nov. 
1, 1956 a part of the State of Madhya 
Pradesh. Though shortly thereafter, the 
Adaptation of Laws Order was issued to 
apply certain laws uniformly to the en- 
tire State and though the Legislature, 
under the Madhya Pradesh Extension of 
Laws Act, 1958 had made certain other 
alterations in the laws applicable to the 
State, the Bhopal State Agricultural In- 
come-tax Act remained unamended. Nor 
was its operation extended to the other 
regions of the State. The result was that 
Agricultural Income-tax was levied 
within a part of the State of Madhya 
Pradesh, namely, in the territory of the 
former State of Bhopal but not in the 
rest of the territory of the State of 
Madhya Pradesh. Reversing the judg- 
ment of the High Court, this Court held, 
relying upon Bhaiyalal Shukla and other 
cases that where application of unequal 
laws is reasonably justified for histori- 
cal reasons, a geographical classification 
founded on such historical reasons is 
valid. While upholding the impugned 
statute in its application to a part of the 
State, the Court observed that S. 119 of 
the States Reorganisation Act was in- 
tended to serve a 
viz., to enable the new units to consider 
the special circumstances of the diverse 
units, before launching upon a process 
of adaptation of laws so as to make them 
reasonably uniform, keeping in view the 
special needs of the component regions 
and administrative efficiency. Therefore, 
differential treatment arising out of the 
application of the laws so continued in 
different regions of the same reorganised 
State, did not immediately attract the 
clause of the Constitution prohibiting dis- 
crimination, 


24. In Vishwasha Thirtha Swamiar 
v. State of Mysore, (1972) 1 SCR 
137 the new State of Mysore enact- 
ed the Mysore Land Revenue (Surcharge) 
Act, 1961 and the Mysore Land Revenue 
(Surcharge) Amendment Act, 1962. 
These Acts were challenged on the 
ground, inter alia that they were viola- 
tive of Article 14 since there was in- 
equality in taxation between lands situat- 
ed in South Kanara District and the 
lands comprised in areas situated in -the 
erstwhile State of Mysore. This chal- 
lenge was repelled by this Court on the 
ground that the impugned Acts were in 
the nature of temporary measures, pas- 
sed while resettlement and survey was 
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being done in the entire State. This 
process necessarily took a long time and 
therefore it could not be said that the 
State had acted arbitrarily in imposing 
surcharge on land revenue which was 
being levied under the existing settle- 
ments and Acts, 


25. These decisions are authority for 
the validity of S. 76 (1) of the Madras 
Act of 1951 in its application to the South 
Kanara District of the State of Mysore, 
now the State of Karnataka, This court 
has said time and again that dissimilar 
treatment does not necessarily offend 
against the guarantee of equality con- 
tained in Art. 14 of the Constitution. The 
rider is that there has to be a valid basis 
for classification and the classification 
must bear nexus with the object. of the 
impugned provision. In matters arising 
out of reorganisation of States, continued 
application of lews of a State to territo- 
ries, which were within that State but 
which have become a part of another 
State, is not discriminatory since the 
classification rests on geographical con- 
sideration founded on historical reasons. 


26. In Bhopal Sugar Industries Ltd. 
Shah J., who spoke for the court, has 
traced the genesis of S. 119 of the States 
Reorganisation Act to which attention 
may usefully be called :— 


“It is necessary to bear in mind that 
the various administrative units which 
existed in British India were the result 
of acquisition of territory by the East 
India Company from time to time. The 
merger of Indian States since 1947 
brought into the Dominion of India nu- 
merous Unions or States, based upon 
arrangements ad hoc, and the constitu- 
tional set up in 1950 did not attempt, on 
account of diverse reasons mainly politi- 
cal, to make any rational rearrangement 
of administrative units, Under the Con- 
stitution as originally promulgated there 
existed three categories of States, be- 
sides the centrally administered units of 
the Andaman and Nicobar islands. Part 
‘A’ States were the former Governors’ 
Provinces, with which were merged cer- 
tain territories of the former Indian 
States to make geographically homogene- 
ous units: Part ‘B’ States represented 
groups formed out of 275 bigger Indian 
States by mutual arrangement into 
Unions: Part ‘C’ States were the former | 
Chief Commissioners’ Provinces, These 
units were continued under the Consti- 
tution merely because they formerly 
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existed. Later an attempt was made un- 
der the States Reorganisation Act to 
rationalize the pattern of administration 
by reducing the four classes of units into 
two —— States and Union territories — and 
by making a majority of the States 
homogeneous linguistic units. But in the 
States so reorganised were incorporated 
regions governed by distinct laws, and 
by the mere process of bringing into 
existence reorganised administrative 
units, uniformity of laws could not im- 
mediately be secured. Administrative 
reorganisation evidently could not await 
adaptation of laws, so as to make them 
uniform, and immediate abolition of laws 
which gave distinctive character to the 
regions brought into the new units was 
politically inexpedient even if theoreti- 
cally possible. An attempt to secure 
uniformity of laws before reorganisation 
of the units would also have consider- 
ably retarded the process of reorganisa- 
tion. With the object of effectuating a 
swift transition, the States Reorganisa- 
tion Act made a blanket provision in 
S. 119 continuing the operation of the 
laws in force in the territories in which 
they were previously in force notwith- 
standing the territorial reorganisation in- 
to different administrative units until 
the competent Legislature or authority 
amended, altered or modified those laws 


seeseessseeeCOntinuance of the laws of the 
old region after the reorganisation by 
S. 119 of the States Reorganisation Act 
was by itself not discriminatory even 
though it resulted in differential treat- 
ment of persons, objects and transactions 
in the new State, because it was intend- 
ed to serve a dual purpose — facilitating 
the early formation of homogeneous units 
in the larger interest of the Union and 
maintaining even while merging its poli- 
tical identity in the new unit, the dis- 
tinctive character of each region, till 
- uniformity of laws was secured in those 
branches in which it was expedient after 
full enquiry to do so. The laws of the 
regions merged in the new units had 
therefore to be continued on grounds of 
necessity and expediency.” 


27. Bearing in mind these considera- 
tions, we are of the view that the Mad- 
ras Act of 1951, in its application to the 
South Kanara District of Mysore, now 
Karnataka does not infringe Art. 14 of 
the Constitution. 

. 28. But then, learned counsel for the 
appellants argues. that while following 
the judgments above referred to, we must 
not overlook the 
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those judgments and the description 
therein of S. 119 of the States Reorgani- 
sation Act as a ‘temporary measure.’ In 
this behalf, reliance is also placed 
by counsel on the decision in Narottam 
Kishore Dey Varma v, Union of India 
(1964) -7 SCR 55. ‘The petitioners 
therein applied for the consent of the 
Central Government under S. 87-B of 
the Code of Civil Procedure to sue the 
Maharaja of Tripura, Ruler of a former 
Indian State which had merged with 
India. Consent having been refused, they 
filed a writ petition in this Court chal- 
lenging the validity of Section 87-B on 
the ground that in granting exemption 
to Rulers of former Indian States from 


“being sued except with the consent of 


the Central Government, the section 
contravened Article 14 of the Constitu- 
tion. The Court followed an earlier 
judgment and repelled the challenge but 
while doing so, Gajendragadkar, C. J. 
speaking for the Court, made an import- 
ant observation imviting the Central 
Government to consider seriously whe- 
ther it was necessary to allow Sec. 87B 
to operate prospectively for all time and 
whether transactions subsequent to 
January 26, 1950 should also receive the 
protection of the section, The Court félt 
that, considered broadly in the light of 
the basic principle of equality before 
law, it was somewhat odd that S. 87B 
should continue to operate for all time, 
“With the passage of time” observed the 
learned Chief Justice, “the validity of 
historical considerations on which Sec- 
tion 87B is founded will wear out and 
the continuance of the said section in 
the Code of Civil Procedure may later 
be open to serious challenge”, 


29. The narrow question that remains 
for consideration now is whether, 
though the initial application of the 
Madras Act of 1951 to the South Kanara 
District was not violative of Article 14, 
its continued application offends against 
the guarantee of equality. In this con~- 
nection, a matter of primary importance 
to be borne in mind is that Section 119 
of the States Reorganisation Act, 1956, 
was intended, as said in Bhaiyalal 
Shukla, to serve a ‘temporary purpose’, 
viz., to enable the new units to consi- 
der the special circumstances of tha 
diverse units, before launching upon a 
process of adaptation of laws so as to 
make them reasonably uniform, having 
regard to the special needs of the vari- 
ous regions and the requirements of ad- 


caveat contained in ministrative efficiency. Acts, Rules and 
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Regulations whose constitutional vali- 
dity is upheld and can be upheld only 
on the ground that no violation per se 
of Article 14 is involved in the applica- 
tion of different laws to different com- 
ponents of a State, if the area to which 
unequal laws are applied has become a 
part of the State as a result of the 
States’ Reorganisation, cannot continue 
to apply to such area indefinitely. An 
indefinite extension and application of 
unequal laws for all time to come will 
militate against their true character as 
temporary measures taken in order to 
serve a temporary purpose. Thereby, 
the very foundation of their constitu- 
tionality shall have been destroyed, the 
foundation being that Section 119 of the 
States Reorganisation Act serves the 
significant purpose of giving reasonable 
time to the new units to consider the 
special circumstances obtaining in res- 
pect of diverse units. The decision to 
withdraw the application of unequal 
laws to equals cannot be delayed un- 
reasonably because the relevance of his- 
torical reasons which justify the appli- 
cation of unequal laws is bound to wear 
out with the passage of time. In Broom’s 
Legal Maxims (1939 Edition, Page 97) 
can be found a useful principle, “Ces- 
sante Ratione Legis Cessat Ipsa Lex”, 
that is to say, “Reason is the soul of the 
law, and when the reason of any parti- 
cular law ceases, so does the law itself.” 


30. We do not however see any justi- 
fication for holding that the continued 
application of the Madras Act of 1951 
to South Kanara District became viola- 
tive of Article 14 as immediately as dur- 
ing the period under consideration, which 
was just five or six years after the pass- 
ing of the States Reorganisation Act, 
Nor indeed are we disposed to hold that 
the continued application of that Act 
until now is shown by adequate data to 
be violative of Article 14. 


31. But that is how the matter stands 
today. Twenty-three years have gone by 
since the States Reorganisation Act was 
passed but unhappily, no serious effort 
has been made by the State Legislature 
to introduce any legislation — apart from 
two abortive attempts in 1963 and 1977 — 
to remove the inequality between the 
temples and Mutts situated in the South 
Kanara Dist. and those situated in other 
areas of Karnataka. Inequality is so 
clearly writ large on the face of the im- 
pugned statute in its application to the 
District of South Kanara only, that it is 


-it clear that if the Karnataka ~Legisla- 
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perilously near the periphery of uncon- 
stitutionality. We have restrained our- 
selves from declaring the law as inappli- 
cable to the District of - South Kanara 
from today but we would like to make 











ture does not act promptly and remove 
the inequality arising out of the appli- 
cation of the Madras Act of 1951 to the 
District of South Kanara only, the Act 
will have to suffer a serious and success- 
ful challenge in the not distant future. 
We do hope that the Government o 
Karnataka will act promptly and move 
an appropriate legislation, say, 


Mutts in Karnataka, which are equally 
situated in the context of the levy of 
fee, may perhaps afford a satisfactory 
solution to the problem. This, however, 
is a tentative view-point because we 
have not investigated whether the Mad- 
ras Act of 1951, particularly Sec. 76 (1) 
thereof, is a piece of hostile legislation 
of the kind that would involve the vio- 
lation of Article 14. Facts in regard 
thereto may have to be explored, if and 
when occasion arises, 


32, In the result the appeals fail and 
are dismissed but there will be no order 
as to costs, 


P. N. SHINGHAL, J.:— 33. I have 
gone through the judgment of my Lord 
the Chief Justice. While I concur with 
him that the appeals fail and should be 
dismissed, I think there is really no oc- 
casion to consider the argument of Mr. 
Datar that the continued application of 
the Madras Hindu Religious and Charita- 
ble Endowments Act, 1951 (referred to 
as the Madras Act of 1951 by the Chief 
Justice} to the South Kanara District, is 
violative of Article 14 of the Constitu- 
tion. So also, I am unable to subscribe 
to the view that “inequality is so clear- 
ly writ large on the face of the impugn- 
ed statute in its application to the dis- 
trict of South Kanara only that it is peri- 
lously near the periphery of unconstitu- 
tionality,’ when the necessary data to 
justify that conclusion has not been plac- 
ed on the record and when it has been 
found that there is no justification for 
holding that the continued application 
of that Act to the South Kanara district 
has become violative of Article 14 “until 
now”, If I may say, so with respect, that 
is my apology for expressing myself on 
that short point, although I agree with 
my Lord on questions relating to the 
competence of the Commissioner for 


7 


12 S.C. [Prs, 33-37] Shri Admar Mutt v. Commr,; H. R & C. E Dept 


Settlements and Charitable Endowments 
to exercise the functions of the Commis- 
sioner under the Madras Act of 1951, 
and the existence of quid pro quo, 


34. The right to equality enshrined 
in Article 14 has been shortly but grand- 
ly stated in the form of the directive 
that the State shall not deny to any 
person equality before the law or the 
equal protection of the laws within the 
territory of the country. It is therefore 
a fundamental right which every citizen 
possesses; and he has the further right, 
under Article 13 (2), to ask that the law 
which takes away or abridges any of 
the rights conferred by Part II shall, to 
the extent it contravenes that right, be 
declared to be void. That is why further 
provision has expressly been made in 
Article 32 guaranteeing the right to move 
this Court “by appropriate proceedings” 
for the enforcement of the rights con- 
ferred by Part IJI, and it has been pro- 
vided in Article 226, inter alia, that 
every High Court shall have the power 
to issue the writs mentioned therein, for 
the enforcement of any of those rights, 
It does not require much argument to 
say further that, in either case, it is for 
the aggrieved citizen to file the appro- 
priate proceeding or petition for a re- 
dress of his grievance, in order that the 
Court may hear the other concerned 
party, examine the merits of the matter, 
and arrive at a decision, 


35. In other words, a pleading or 8 
statement of the material facts is neces- 
sary on the side of the petitioner and, 
if his claim is contested, on.the side of 
the respondent, for that enables them to 
formulate their case in preparation of 
the hearing, Besides giving fair notice 
of the case of either side, that defines 
the points at issue and confines the con- 
troversy to them. It-also enables the par- 
ties to bring out their evidence to best 
advantage, and eliminates prejudice or a 
snap decision. Pleadings are thus of vital 
importance, for if there is no pleading 
of the necessary facts in a petition for 
the redress of a grievance, the petitioner 


has himself to thank for his ultimate 


discomfiture on that account, 


36. Before referring to the pleadings 
in these cases, it may be mentioned that 
a point quite similar to the one before 
us arose for consideration in State of 
Madhya Pradesh v. Bhopal Sugar Indus- 
tries Ltd., (1964) 6 SCR 846. In that case, 
the former Bhopal State enacted the 
Bhopal State Agricultural Income-tax 


ps 
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Act, 1953, which provided for the impo- 
sition and levy of tax on agricultural 
income, The Act was brought into force 
on July 15, 1953, and was. applied to the 
territory of the whole of the Bhopal 
State. That State was incorporated into 
the new State of Madhya Pradesh with 
effect from November 1, 1956, and by 
virtue of Section 119-of the States Re- 
organisation Act, 1956, the Bhopal State 
Agricultural Income-tax Act continued 
to remain in force in that constituent 
region. Later, the Madhya Pradesh Ex- 
tension of Laws Act, 1958, extended se- 
veral Central and State laws to the 
entire State of Madhya Pradesh, but no 
change was made in the territorial op- 
eration of the Bhopal State Agricultural 
Income-tax Act in the area to which if 
originally applied in 1953. There was, 
however, no law in the rest of the 
Madhya Pradesh State providing for tha 
levy of tax on agricultural income, 


37. The Bhopal Sugar Industries 
Ltd., which had been incorporated under 
the Companies Act of the Bhopal State, 
continued to pay the agricultural in- 
come-tax under the Bhopal Act until 
1960, when it challenged the levy as 
violative of Article 14 of the Constitu- 
tion. It was held by a Constitution Bench 
of this Court that while, prima facie, a 
differential treatment was being accord- 
ed by the State of Madhya Pradesh to 
persons carrying on agricultural opera- 
tions in the Bhopal region, because the 
State subjected them to tax on agricul- 
tural income which was not imposed 
upon agricultural income earned in the 
rest of the State, “that by itself (could) . 
not be a ground for declaring the Ac? 
ultra vires,” This Court took note of the 
mandate of Article 14, and referred to 
a number of its earlier decisions in which 
it had been held that where application 
of unequal laws was reasonably justix~ 
fied for historical reasons, a geographi- 
cal classification founded on those his- 
torical reasons would be upheld. This 
Court expressed its view as follows.— 

“Continuance of the laws of the old 
region after the reorganisation by Sec- 
tion 119 of the States Reorganisation 
Act was by itself not discriminatory 
even though it resulted in differential 
treatment of persons, objects and trans- 
actions in the new State, because it was 
intended to serve a dual purpose—faci- 
litating the early formation of homo- 
geneous units in the larger interest of 
the Union, and maintaining even while 
merging its political identity in the 
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new unit, the distinctive character of 
each region, till uniformity of laws was 
‘secured in those branches in which it 
was expedient after’ full enquiry to do 
so. The laws of the regions merged in 
the new units had therefore to be con- 
tinued on grounds of necessity 
and expediency. Section 119 of the 
States Reorganisation Act was intended 
to serve this temporary purpose, viz., to 
enable the new units to consider the spe- 
cial circumstances of the diverse units, 
before launching upon a process of adap- 

on of laws so as to make them reason- 
ably uniform, keeping in view the special 
needs of the component regions and ad- 
ministrative efficiency. Differential treat- 
ment arising out of the application of 
the laws so continued in different regions 
of the same reorganised State, did not 
therefore immediately attract the clause 
of the Constitution prohibiting discrimi- 
nation.” 


38. It was at the same time appreciat- 
ed that by passage of time, considera- 
tions of necessity and expediency may 
be obliterated, and the grounds which 
justified classification of a geographical 
region for historical reasons may cease 
to be valid, and it was observed that a 
purely temporary provision could not be 
permitted to assume permanancy so ås 
to perpetuate a discriminatory treatment 
without a rational basis to support it 
after the initial expediency and necessity 
had disappeared. But even while making 
this observation on a point relating to 
the legal aspect of the prayer for re- 
dress under Article 14 of the Constitu- 
tion, this Court expressed disagreement 
with the view of the High Court that as 
no attempt was made to remove the dis- 
crimination in the matter of the levy of 
agricultural income-tax, it was unlawful 


because the State had since the enact-. 


ment of the States Reorganisation Act 
sufficient time and opportunity to decide 
whether the continuance of the Bhopal 
State Agricultural Income-tax Act in 
the Bhopal region would be consistent 
with Article 14 of the Constitution. In 
that connection, the Court went on to 
hald as follows,— 
Mi would be impossible to lay down 
y definite time-limit within which the 
State had to make necessary adjustments 
Bo as to effectuate the equality clause of 
the Constitution. That initially there 
was a valid geographical classification 
of regions in the same State justifying 
unequal laws when the State was form- 
ed must be. accepted, But whether the 
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continuance of unequal laws by itself 
sustained the plea of unlawful discrimi- 
nation in view of changed circumstances 
could only be ascertained after. a full 
and thorough enquiry into the continu- 
ance of the grounds on which the in- 
equality could rationally be founded, and 
the change of circumstances, if- any, 
which obliterated the compulsion of ex- 
pediency and necessity existing at the 
time when the Reorganisation Act was 
enacted.” 

39. Specific mention was made of the 
ee of the parties and it was held 


“there was no clear perception by the 
parties of what has to be pleaded and 
proved to establish a plea of denial of 
equal protection of the laws, The Com- 
pany merely assumed that the existence 
of a law relating to taxation which im- 
posed agricultural income-tax in the 
Bhopal region, there being no similar 
levy in the rest of the State, was in law 
discriminatory, That is clear from the 
petition of the Company which merely 
asserted that the Act discriminated be- 
tween the Company and other owners 
of sugarcane farms in the State of Ma- 
dhya Pradesh, because it singled out the 
Company and other agriculturists in the 
Bhopal region from other agriculturists 
and sugarcane farm owners in the State 
of Madhya Pradesh and subjected them 
to liability without any reasonable basis 
for classification,” 


This Court made a reference to the view 
of the High Court that if after the ex- 
piry of a reasonable period during which 
the State had the opportunity of making 
the necessary adaptations so as to make 
the Act applicable to the entirety of the 
new State, the State fails to adapt the 
law, the historical considerations which 
initially justified the classification must 
be deemed to have disappeared. It clear- 


ly held that such an assumption, without 


further enquiry, -was not correct. It in 
fact went to the extent of holding that 
“the mere existence of agricultural in- 
come impost in one region, and absence 
of such impost in another region may 
not necessarily justify an inference of 
unlawful discrimination, 


40. It was therefore held in that case 
that as the petition for the writ was 
“singularly deficient in furnishing parti- 
culars which would justify the plea of 
infringement of Art. 14 of the Constitu- 
tion”, the mere plea of differential treat- 
ment was by itself not sufficient, For 
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that reason it allowed the State’s appeal 
and remanded the case for retrial after 
giving an opportunity to the parties to 
amend the writ petition and the affidavit 
in reply. 


41. I have made a reference to the 
above unanimous decision of a Constitu- 
tion Bench of this Court for it has stood 
the test of time and directly bears on 
the point on which I have felt it neces- 
sary to express-myself differently from 
the view taken by my Lord the Chief 
Justice. I shall therefore proceed to ex- 
amine whether the appellants in these 
cases could be said to have furnished 
the necessary particulars in their plead- 
ings, to enable the High Court to ex- 
amine their claim with reference to Arti- 
cle 14 of the Constitution, for it is by 
now well settled that mere efflux of time 
would not raise the presumption of dis- 
crimination or denial of equality before 
the law. 


42. It will be sufficient for me to 
refer in this connection to the pleadings 
in Writ Petition No. 1575 of 1965 and the 
accompanying affidavit, for the aver- 
ments in the other petitions are no 
better. 


43. Tt has thus been stated in para- 
graph 22, in respect of the Admar Mutt, 
Udipi, as follows,— 


"22. The petitioner submits that the 
States Reorganisation Act came into 
effect on 1-11-1956. The Madras H.R.E. 
Act is being enforced by the respondents 
only in the old Madras area namely, 
South Kanara and the Kollegal Taluk of 
the present Mysore District, whereas in 
entire areas of old Mysore, Coorg and 
Hyderabad, there is no such demand, 
nor any legislation similar to the one 
in the former areas. In the Bombay area, 
there is a separate Bombay Public Trusts 
Act. The 3rd respondent had ample time 
in these 8 or 9 years to unify the legisla- 
tion and not to take advantage of the 
disparities between the different areas 
and then try to enforce the Madras Act 
and to make as much amount as it can 
from out of the district of South Kanara 
alone. This action of the ist respondent 
is wholly discriminatory under Section 
14 of the Constitution of India and is 
void and illegal on that ground alone.” 
Then it has been stated in paragraph 23 
that the demands made by the Commis- 
sioner of Hindu Religious and Charitable 
Endowments upon the mutts and the 
non-mutts out of the 30 major institu- 
tions and the others which are minor in- 
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stitutions is discriminatory and ilegal 
for the reason that “mutts are a class 
by themselves and cannot be discrimina- 
tely mixed up with temples even from 
the point of view of the services renders 
ed by the first respondent to them.” 


- 44. It is thus quite clear that the ap: 
pellants rested their plea of discrimina- 
tion on the sole ground that the continu- 
ed application of the provisions of the 
Act to South Kanara district of the ` re~ 
organised State after 8 or 9 years from 
November 1, 1956, (when the State was 
formed) without ‘unifying’ the legisla- 
tion on the subject of Hindu religious 
and charitable endowments, was “wholly 
discriminatory”. The other plea in para- 
graph 23 about ‘mixing’ of mutts with 
temples is not quite intelligible and has 
not even been referred to by counsel 
during the course of their arguments, 
The ground which has ‘been taken is 
therefore quite untenable for, as has 
been mentioned, it has been declared in 
the case of the Bhopal Sugar Industries 
that it is impossible to lay down any de- 
finite time limit within which the State 
has to make the necessary adjustment 
for the purpose of effectuating the equa- 
lity clause of the Constitution, and that 
while the differential treatment could 
not be permitted to assume permanency 
without a rational basis to support it as 
years go by, a mere plea of differential 
treatment is by itself not sufficient to 
attract the application of Article 14. Ths 
following further observation in that 
case clearly bears on the point under 
consideration,— 


“It cannot be said that because a cer- 
tain number of years have -elapsed or 
that the State has made other laws uni- 
form, the State has acted improperly in 
continuing an impost which operates 
upon a class of citizens more harshly, 
than upon others.” 


45. It may be that if the appellanta 
had furnished the necessary particulars 
in support of their plea of discrimination, 
the respondents would have come out 
with whatever defence was available to 
them. For instance, the State might per- 
haps have found it possible to plead 
that the provision for the collection of 
the contribution under Section 76 of 
the Madras Act of 1951 was beneficial to 
the religious and charitable institutions 
and endowments and was not burdensome 
in view of the services rendered by the 
authorities of the State Government, and 
that sub-section (5) of that section was 
beneficial as it provided that if thera 
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was a surplus after meeting all the 
charges referred to in the preceding sub- 
section, it could be utilised for helping 
the poor and needy institutions etc. As 
it is, Section 81 of the Act provides for 
the establishment of the Madras Hindu 
Religious and Charitable Endowments 
Administration Fund, which vests in the 
Commissioner, and not in the State, so 
that it has its separate existence and 
purpose, and it might have to be examin- 
ed whether the provision for the making 
of compulsory contribution to it was un" 
fair or discriminatory, 


46. If the appellants thought other- 
wise, it was necessary for them to plead 
and establish the necessary facts to en- 
able a proper enquiry into their allega- 
tion of unequal or discriminatory treat- 
ment, But, as has been stated, that has 


not been done. I am therefore unable to, 


think that, in the absence of the neces- 
sary pleadings, it can be said that in- 
equality is so clearly writ large on the 
face of the impugned statute in its appli- 


cation to the district of South Kanara 


only, that (it) is perilously near the pert 
phery of unconstitutionality merely be 
cause of the lapse of 23 years, 


47, But quite part from the unsatis- 
factory nature of the pleadings in these 
cases which, by itself, justified the dis- 
missal of the writ petitions, and the fact 
that a Constitution Bench of this Court 
has taken the view, in the case of the 
Bhopal Sugar Industries Ltd, that it 
cannot be said that because a certain 
number of years have elapsed, the State 
has acted improperly in continuing an 


impost which operates upon a class of 


citizens more harshly than upon others, 
it has to be remembered that a mutt is 
a monastic institution for the use and 
benefit of ascetics belonging to a parti~ 
cular order presided over by a superior 
who is its religious teacher. The mutt 
property, though originally given by a 
donor, belongs to that spiritual family 
represented by the superior or mahant. 
It does not, however, vest in him, as he 
is some sort of a ‘shebait’, and vests in 
the mutt as a juristic person. This has 
been sufficiently borne out in the defl- 
nition of ‘math’ in cl (10) of S. 6 
of the Madras Act of 1951. A mutt has 
therefore a laudable object and it is in 
the interest of all concerned that such 
endowments should be properly admin- 
istered. As there are mutts in the other 
areas of the Karnataka State (besides 
the South Kanara district) it is necessary 
that the State Government should ex- 
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amine whether the contribution provided 
for by the Madras Act of 1951 is really 
necessary and advantageous for the pro- 
per administration -of the religious and 
charitable institutions and endowments 
in the State as a whole and, if not, whe- 
ther it is an inequality, and its continu- 
ed applicability to the South Kanara dis- 
trict can be justified with reference to 
Article 14 of the Constitution. I agree 
with the Chief Justice that this may be 
done “say, within a year or so.” 


Appeals dismissed, 


AIR 1880 SUPREME COURT 15 
(From: Allahabad)* 
N. L. UNTWALIA AND A. P. SEN, JJ. 


Civil Appeal No, 2487 of 1969, 
D/- 27-7-1979. 
The Assistant Transport Commr., 


Lucknow and others, Appellants v. Nand 
Singh, Respondent. 


U. P. Motor Vehicles Taxation Act (5 of 
1935), S. 15 — Appeal — Limitation — 
Starting point. 

The date of the communication of the 
order will be the starting point of limi- 
tation for filing an appeal under S. 15. 
Mere writing an order in the file kept in 
the Office of the Taxation Officer is no 
order in the eye of law in the sense of 
affecting the rights of the parties for 
whom the order is meant. In a given 
case, the date of putting the order in 
communication under certain circum- 
stances may be taken to be the date of 
the communication of the order but ordi- 
narily and generally speaking, the order 
would be effective against the person 
affected by it only when it comes to his 
knowledge either directly or construc- 
tively, otherwise not AIR 1961 SC 
1500, Rel. on. (Para 2) 


Cases Referred: Chronological Paras 
(1962) 1 SCR 676 : AIR 1961 SC 1300 1 
Mr. G. N. Dikshit, Sr. Advocate (M/s. 
M. V. Goswami and O. P. Rana, Advo- 
cates with him), for Appellants; Myr, 
B. Datta, Advocate, for Respondent. 
JUDGMENT: — This is an appeal by 
certificate, The Allahabad High Court 
decided that the date of the communica- 
tion of the order will be the starting 
point of limitation for filing an appeal 
under Section 15 of the U. PF. 


*(Special Appeal No 441 of 1966, 
D/- 14-10-1968 (All). 
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Motor Vehicles Taxation Act. The 
‘respondent wanted exemption of tax 
in respect of his motor vehicle for 
a certain period. He applied to the 
Taxation Officer, Kanpur. The order re- 
fecting his prayer was communicated in 
the letter of Taxation Officer dated Octo- 
ber 20/24, 1984 through the Regional 
Transport Authority, Kanpur. The res- 
pondent received that letter on Oct. 29, 
1964. His appeal was within 30 days of 
Oct. 29, 1964 but beyond 30 days of 
Oct. 24, 1964. If Oct. 24, 1964 could be 
taken to be the date of the order then 
obviously the appeal was out of time. If, 
however, the date of the order in 
Section 15 of the Uttar Pradesh 
Motor Vehicles Taxation Act, in the 
context, meant the date of the commu- 
nication of the order, then the appeal 
‘was within time. Following the decision 
of this Court in Raja Harish Chandra Raj 
Singh v. The Dy. Land Acquisition Off- 
cer, (1962) 1 SCR 676, the High Court 
has held in favour of the respondent, 
hence this appeal. 


2. In our opinion, the Judgment of 
the High Court is right and cannot be 
interfered with by this Court. Apart 
from the reasons given by this Court in 
the earlier judgment to the effect that 
the order must be made known either 
directly or constructively to the party 
affected by the order in order to enable 
him to prefer an appeal if he so likes, 
we may give one more reason in our 
judgment and that is this: It is plain 
that mere writing an order in the file 
Kept in the Office of the Taxation Officer 
is no order in the eye of law in the 
sense of affecting the rights of the par- 
ties for whom the order is meant. The 
order must be communicated either 
directly or constructively in the sense of 
making it known, which may make it 
possible for the authority to say that the 
party affected must be deemed to have 
known the order. In a given case, the 
date of putting the order in communi- 
cation under certain circumstances may 
be taken to be the date of the communica- 
tion of the order or the date of the order 
but ordinarily and generally speaking, 
the order would be effective against the 
person affected by it only when it comes 
ito his knowledge either directly or 
constructively, otherwise not. On the 
facts stated in the judgment of the High 
Court, it is clear that the respondent had 
no means to know about the order of the 
Taxation Officer rejecting his prayer until 
and unless he received his letter on Octo- 
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ber 29, 1964. Within the meaning of S. 15 
of the U. P. Motor Vehicles Taxation Act 
that was the date of the order which 
gave the starting point for preferring an 
appeal within 30 days of that date. 

3. For the reasons stated above, we 
hold that there is no substance in this 
appeal, It is accordingly dismissed but 
in the circumstances without costs, 


Appeal dismissed, 





AIR 1980 SUPREME COURT 16 | 
(From: 1970 Lab I. C. 115 (Bom)) 
N. L. UNTWALIA AND 
A. P. SEN, JJ. 
oct Appeal No, 5 of 1969, D/- 27-7- 


Sitaram Kashiram Konda, Appellant 
v. Pigment Cakes and Chemicals Mfg. 
Co., Respondent, 

Civil P. C. (1908), S. 9 — Wrongful dis- 
missal from service — Prayer for re- 
instatement and in the alternative for 
compensation — Maintainability of suit. 
1970 Lab IC 115 (Bom) Reversed, 


The plaintiff appellant filed a suit in 
the Trial Court all certain unjusti- 
fiable and illegal actions on the part of 
his employer, the respondent, 

Held that the main reliefs asked for by 
him were such that when granted they 
would amount to specific performance of 
the contract of service and therefore they 
could not be granted. But when in the 
alternative, the appellant had also pray- 
ed for awarding compensation to him 
and he had made out a case, that he was 
wrongfully dismissed from service, this 
relief could be granted by the Civil 
Court. To this limited extent, the matter 
could be examined by the Civil Court. 
1970 Lab IC 115 (Bom) Reversed; AIR 
1958 SC 1050, AIR 19864 SC 1680, AIR 
1971 SC 1828 and AIR 1975 SC 2238 Rel. 
on. (Paras 8, 4) 
Cases Referred: Chronological Paras 
(1976) 1 SCR 427: AIR 1975 SC 22383 

1975 Lab IC 1651 3 
(1971) Supp SCR 510: AIR 1971 SC 1828: 

1971 Lab IC 1129 3 
(1964) 3 SCR 55: AIR 1964 SC 1680 3 
1959 SCR 1236: AIR 1958 SC 1050 3 

Mr. K. Jayaram Advocate (Amicus 
Curiae), for Appellant; Dr. Y. S. Chitaley 
Sr. Advocate (M/s, M. V. Goswami and 
Ambrish Kumar Advocates with him), 


-for Respondent. 
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JUDGMENT:— The plaintiff appellant 
filed a suit in the trial Court in the year 
1963 alleging certain unjustifiable and 
illegal actions on the part of his emplo- 
yer, the respondent in this appeal. The 
reliefs claimed in the suit were the fol- 
lowing: — 

‘‘(a) That it may be declared that the 
defendant has removed the plaintiff from 
service illegally and without any reason. 


(b) That it may be declared that the 
defendant failed and neglected to re- 
employ the plaintiff although the defen- 
dant restarted the factory. 


(c) That the defendant be ordered to 
reinstate the plaintiff to his former job 
with due benefits and advantages. 


(d) In the alternative the defendant 
may be ordered to pay to the plaintiff 
such compensation as to the Hon'ble 
Court may deem fit. 


(e) For costs of the suit. 
(Ê) For such further and other reliefs 
as this Hon’ble Court may deem fit.” 


2. On contest by the respondent, the 
trial Court held that the dispute raised 
by the appellant was in the nature of an 
industrial dispute and hence the Civil 
Court had no jurisdiction to try it. The 
appellant took the matter in appeal be- 
fore the First Appellate Court. It allow- 
ed the appeal and held that the dispute 
raised was of a civil nature and the case 
was cognizable by a Civil Court. : The 
respondent filed the second appeal in 
the High Court and the High Court has 
agreed with the view of the trial 
It has said that the appellant had not 
claimed damages by pleading wrongful 
dismissal and breach of the contract of 
his service. The facts pleaded by him all 
converged to show that the dispute was 
an industrial dispute cognizable only by 
an industrial court and not by a Civil 
Court. The appellant has presented his 
appeal in this Court by a certificate 
granted by the High Court. 


3. The Court is obliged to Mr. K. 
Jayaram for assisting it as Amicus Curiae 
in this case. After having appreciated the 
entire facts and the circumstances of the 
case, we are of the opinion that it is not 
quite correct to say that the suit filed by 
the appellant is not maintainable at all 
in a Civil Court. The correct position of 
law is that the main reliefs asked for by 
him which when granted will amount to 
specific performance of the contract of 
service and therefore they cannot be 

ranted. There are a number of decisions 
of this court to that effect; to wit— (1) 
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Dr. S. Dutt v. University of Delhi, 1959 
SCR 1236; (2) S. R. Tewari v. District 
Board, Agra, (1964) 3 SCR 55 and Indian 
Airlines Corporation v. Sukhdeo Rai, 
(1971) Suppl. SCR 510. Reference may 
also be made in this connection to the 
decision of this court in Premier Auto- 
mobiles Ltd. v. Kamlakar Shantaram, 
(1976) 1 SCR 427. 

4, But then in the alternative, the 
appellant had also prayed for awarding! . 
compensation to him. And reading the 
plaint as a whole, it can legitimately be 
culled out that he had made out a case, 
whether it was right on fact or not, that 
is a different question, that he was 
wrongfully dismissed from service. This 
relief could be granted by the Civil 
Court, if it found that the plaintiffs case 
was true. The High Court, in our opin- 
ion, is not right in saying that no such 
case had at all been made out in the 
plaint, In our opinion, as we have earlier 
said, reading the plaint as a whole, such 
case can be spelt out. That being so to 
this limited extent, the matter could be 
examined by the Civil Court. 

5. We accordingly allow the appeal, 
set aside the judgments of the courts 
below and send back the case to the trial 
Court for disposing it of in accordance 
with law in the light of this judgment. 
There will be no order as to costs. Since 
the suit has become very old, the trial 
Court is directed to dispose it of as ex- 
peditiously as possible. 

Appeal allowed. 


AIR 1980 SUPREME COURT 17 
(From: Andhra Pradesh)* 
S. MURTAZA FAZAL ALI, 
P. S. KAILASAM AND A. P. SEN, JJ. 

Civil Appeals Nos. 1105, 1245 and 
1269 of 1978 and Special Leave Petns. 
(Civil Nos. 3648-3649 of 1978, D/- 31-8- 
1979. 

In the matter of H. E. H. The 
Nizam’s Jewellery Trust. 

M/s. Shanti Vijay & Co., etc. etc., 
Appellants v. Princess Fatima Fouzia 
and others, Respondents. 

(A) Trusts Act (1882), Ss. 48 and 47 
—- Sale of trust property — No trustee 
can delegate performance of acts relat- 
ing to sale to co-trustees. 


*(A. A. O. No. 147 of 1978, DJ- 12-6- 
1978 reported in AIR 1979 NOC 32 
: (1978) 2 Andh LT 124 (Andh Pra)). 
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The law governing the execution of 
trusts is well settled. In the case of 
a private trust, where there are more 
trustees than one, all must join in the 
execution of the trust. The concur- 
rence of all is in general necessary in 
a transaction affecting the trust pro- 
perty, and a majority cannot bind the 


trust estate. In order to bind the 
trust estate, the act must be the act 
of all. They constitute one body in 


the eye of law, and all must act to- 
gether. It follows as a necessary corol- 
lary, that where there are several 
trustees they must act unanimously in 


making a sale or a contract of sale in. 


respect of trust property, unless it is 
provided otherwise by the terms of 
the trust deed. In exercising the 
power’ of sale, as in the exercise of 
other powers, a trustee cannot, there- 
- fore, properly delegate the perform- 
ance of the acts which he ought per- 
sonally perform. Although a trustee 
may listen to the opinions and wishes 
of others, he must exercise his own 
judgment. Thus a trustee for sale of 
property, cannot leave the whole con- 
duct of the sale to his co-trustees. The 
reason for this is that the settlor has 
entrusted the trust property and its 


management to all ‘the trustees, and 
the beneficiaries are entitled to the 
benefit of their collective wisdom and 


experience. Consequently, sale of trust 
property effected without the concur- 
rence of any trustee is of no legal 
effect and cannot be enforced. AIR 
1962 SC 633, Rel. on. 

(Paras 27, 28) 


(B) Trusts Act (1882), S. 47 — Autho- 
risation by a trustee îm favour of 
co-trustees — Requisites of. 

In the case of a trust, the ‘autho- 
risation’ made by a trustee in favour 
of other trustees must be express, 
specific and in the clearest of terms. 

(Para 36) 

Where the trustees resolved in re- 
spect of tenders invited for effecting 
sale of trust property that they may 
“be examined and decided”, it could 
not be said that the trustee remaining 
absent in the subsequent meeting in 
which tenders were opened had given 
an authorisation in favour of co-trus- 
tees to accept the tenders. The expres- 
sion “to negotiate for sale” in rela- 
tion to the authority of an estate agent, 
has a definite legal connotation. He 
gets an authority to find a purchaser 
but he cannot bind the principal by 
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entering into a contract of sale. (1892) 
61 LJ Ch 674 and (1900) 2 Ch 267 Rel. 
on. (Paras 36, 37) 
(C) Contract Act (1872), S. 56 — 
Frustration of contract — Instance. 


Where the Clauses in a contract for 
sale of certain items of trust property 
made the passing of property depen- 
dent on tender of balance of the price 
by successful bidders and taking deli- 
very of goods upon such payment and 
the Court, in the meanwhile, restrained 
the trustees by ad interim injunction 
from finalising the sale and even after 
vacating of the injunction, the High 
Court ordered restoration of status quo 
ante before any of such bidders paid 
the balance of price as stipulated, the 
contract relating to sale of trust pro- 
perty must be deemed to be frustrat- 
ed. (Paras 48, 50) 

(D) Trusts Act (1882), S. 49 — Abso- 
lute power to trustees ło sell trust 
property — It is subject to overriding 
control of Court. 


Even where absolute power is con- 
ferred on the Board of Trustees to 
effect sale of Trust Property, when 
such discretionary power is not exer- 
cised reasonably and in good faith, 
such power may be controlled by a 
court. The power conferred on the 
trustees is not absolute. . (Para 52) 
Cases Referred: Chronological Paras 
(1962) Supp 1 SCR 206: AIR 1962 SC 

633 27, 29, 30 
(1952) 1 All ER 896, Dundee General 

Hospitals Board of Management v. 


Walker 50 
1950 SCR 30: AIR 1950 SC 15 38 
(1945) 72 Ind App 39: AIR 1945 PC 

23 i 27 
(1900) 2 Ch. 267: 82 LT 658, Rosen- 

baum v. Belson 36 
(1892) 61 LJ Ch 8674:67 LT 257, Chad- 

burn v. Moore 38 

M/s. Rajni Patel, Malini Kapadia, 


P. G. Gokhale and B. R. Agarwala 
Advocates for M/s. Gagrat & Co., for 
Appellant in C. A. No. 1105 of 1978 


and for Respondent Noa. 3 in C. A. 
No. 1289 of 1978; Mr. O. P. Verma, 
Advocate and B. V. Sang, Mr. Anil 
B. Diwan, Sr. Advocate (M/s. B. 


Parthasarathi and J. V. Suryanarayan 
Rao, Advocates with him), for Respon- 
dent in C. A. No. 1105 of 1978 and 
for Respondent No. 2 in C. A. No. 


1105 of 1978; M/s. S. V. Gupte and 
S. T. Desai, Sr. Advocates (Mr. A. 
Subba Rao, Advocate with them), for 
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Respondents Nos. 4, 6 and 7 in C. A. 
No. 1105 of 1978 and for Appellant in 
C. A. No. 1269 of 1978; Mr. A. K- Sen, 
and Mr. Anil B. Diwan, Sr. Advocates 
(M/s. S. S. Husain, J. B. Dadachaniji, 
K. J. John and A. G. Meneses, Advo- 
cates with them), for Respondent 
No. 8 in C. A. Nos. 1105, 1245 and 
1269 of 1978; M/s. F. S. Nariman and 
P. R. Mridul, Sr. Advocates (M/s. B. 
Jaivalu, Dhimant Thakkar, P. E 
Parekh, C. B. Singh, Miss Vinneta 


Caprihan and Mr. B. L. Verma, Advo- 
cates with them), for Appellant in 
C. A. No. 1245 of 1978; Mr. B. A. 


Zaibala, Dhimant 
Parekh and Miss Kamlesh Bansal, 
Advocates, for Petitioner in S. L. P. 
No. 3648 of 1978; M/s. B. A. Zaibala, 
Dhimant Thakkar, P. H. Parekh and 
Mukul Mudgal, Advocates, for Peti- 
tioner in S. L. P. No. 3649 of 1978. 


SEN, J.:—- In these appeals, one of 
which is by special leave and the 
other two on certificate, brought from 
a judgment of the Andhra Pradesh 
High Court dated June 12, 1978, the 
short question is whether that Court 
was justified in setting aside the alleg- 
ed sale of 37 items of jewellery be- 
longing to H. E. H. The Nizam’s 
Jewellery Trust, effected by the Board 
of Trustees .in exercise of their dis- 
cretionary power of sale under Cl. 13 
of the trust deed in favour of the 
appellants and other successful ten- 
derers for Rs. 14.43 crores, and accept- 
ing instead the offer of the eighth re- 
spondent, Peter Jansin Fernandez for 
Rs. 20.25 crores made during the pen- 
dency of the appeal before it. 


2. The facts of the case, so far as 
they are material, are not now in dis- 
pute, and are as follows: 


3. The late H. E. H. Nawab Mir 
Sir Osman Ali Khan Bahadur, the 
Nizam of Hyderabad, by an indenture 
dated March 29, 1951, created a trust 
called H. E. H. The Nizam’s 
lery Trust, in respect of 107 items of 
extremely valuable, rare and priceless 
jewellery of exquisite design and be- 
auty studded with emeralds, diamonds, 
saphires, rubies etc. of the highest 
quality and purity belonging to him, 
specified in the First Schedule, and 
Government securities of the aggregate 
face value of Rs. 10 lakhs, specified 
in the Second Schedule, for the bene- 
fit of his two sons, Prince Azam ~ Jah 
and Prince Muazzam Jah: two grand- 
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sons, Prince Mukarram Jah and Prince 


Muffakham Jah, two granddaughters, 
Princess Fatima Fouzia and Princess 
Amina Mirzia; daughter Shahzadi 


Begum, and his  step-brother Saheb- 
zada Nawab Basalat Jah Bahadur. 


4. Clause 13 of the trust deed, 
Ex. ‘A’, confers upon the trustees the 
power of sale of the jewellery, the 
material portion of which is in these 
terms: 


“13. Subject to the Trusts aforesaid 
in respect of the articles referred to 
in clause 3 (c), (d), (e) and (f) hereof, 
during the lifetime of his eldest son 
Prince Azam Jah (if and so long as 
the Dynasty of the Settlor continues 
and Prince Azam Jah succeeds him as 
the Nizam of Hyderabad) it shall be 
at the option of the trustees either to 
keep the said jewels and other arti- 
cles mentioned in the First Schedule 
hereunder written unsold or to sell, 
the same or any part thereof at 
such time or times and in such man- 
ner as they may in their discretion 
think fit, but subject as aforesaid, 
after death of the Settlor as well as 
of the said Prince Azam Jah the 
Trustees shall sell the said jewels and 
other articles specified in the First 
Schedule hereunder written within a 
period of three years after the date 
of the death of the survivor of the 
Settlor and the said Prince Azam Jah - 
and any such sale as aforesaid shall 
be effected by the Trustees at such price 
or prices or for such consideration and 
on such terms as the trustees may in 
their absolute discretion think fit and 
either in India or in any foreign coun- 
try without the trustees being lable 
or accountable to any person whomso- 
ever for the propriety of or justifica- 
tion for any such sale or for the re- 
asonableness or otherwise of the price 
or consideration or other terms in 
respect of the sale of any of the said 
articles.” 


5. The said jewellery is kept in 
the safe deposit vault of the Mercan- 
tile Bank Ltd at Bombay. 


6. R. N. Malhotra, Addl. Secretary 
to the Government of India, Ministry 
of Finance, Department of Economic 
Affairs, is the Chairman of the present 
Board of Trustees of H. E. H. The. 
Nizam’s Jewellery Trust, as a nomi- 
nee of the Government of India. The 
other four trustees are: Prince Muffa- 
kham -Jah, Zaheer Ahmed,  Ataur 
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Rehman and M A. Abbasi M. A. 
Ashruff is the Secretary of the Trust, 


7. It appears that Prince Azam Jah 
died in October, 1970 and thereafter, 
on July 1, 1972 the trustees submit- 
ted a memorial to the then Prime 
Minister of India to acquire the jewel- 
lery as they were of great historical 
and cultural value and keep it intact 
as a national heritage, and not allow 
it to pass into the hands of people 
who were interested only in their 
money value. It appears that the 
trustees acted upon legal opinion that 
-there was no objection to the sales be- 
ing arranged through negotiation on 
the basis of valuation by two indepen- 
dent valuers. 


8. The Government of India con- 
stituted an Experts Committee, whose 
function was purely of an advisory 
nature, with a view to guide the Gov- 
ernment whether any part of the 
jewellery should be acquired as anti- 
ques under the Antiquity and Art 
Treasures Act 1972. It was required 
to select and evaluate such items of 
antique jewellery as had to be acquir- 
ed in the national interest. The Ex- 
perts Committee inspected the jewel- 
Iery at the vault of the Mercantile 
Bank. During these proceedings the 
Government appointed a Committee of 


Valuers which by its report dated 
January 3, 1976, valued all the 107 
items of jewellery at Rs. 6,62,58,500 


while Vithaldas, R. W. 6, the valuer 
appointed by the trustees, 
valuation report dated March 18, 1976 
valued these 37 items of jewellery at 
Rs. 10,26,30,000. Eventually, the Gov- 
ernment of India acquired 18 selected 
pieces of antique jewellery for their 
cultural and historical importance at 
a mutually negotiated price of Rupees 
1.17 crores. 

9 It has been represented that the 
beneficiaries are in very straitened 
circumstances due to abolition of privy 
purse, heavy incidence of income-tax 
and wealth-tax, and are heavily in- 
debted .due to the trustees applying 
the income of the trust largely to- 
wards : payment of taxes, making it 
increasingly difficult to maintain them- 
selves. The beneficiaries were, there- 
fore, pressing the Board of Trustees 
to effect an immediate sale of the 37 
items of jewellery. 


10. On January 9, 1978 it is alleged 
that there was a meeting of the Board 
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of Trustees. Malhotra, who is the 
Chairman, conveyed to the trustees 
that the Government of India were 
not likely to acquire any of the 37 
pieces of jewellery with regard to 
which negotiations were being made, 
The Board of Trustees accordingly 
passed a resolution to sell the jewel- 
lery immediately. The next meeting 
of the Board was held on January 25, 
1978 but Malhotra could not attend it. 


11. Pursuant to the resolution of 
the Board of January 9, 1978, the 
Secretary of the trust applied to the 
Director of Archaeological Survey of 
India, for the grant of clearance for 
sale of the said jewellery; and in 
consultation with Dinshaw Jahangir 
Gazder R. W. 3, a noted jeweller of 
Bombay, with the concurrence of 
M. A. Abbasi decided upon the pro- 
cedure to be adopted for the eventual 
sale of these 37 items of jewellery. 


12. It appears that the conditions of 
sale, Ex. B-49, were got drafted by M. A. 
Abbasi, one of the trustees, and M. A. 
Ashruff, Secretary, through a firm of 
solicitors. Conditions 11 and 12, which 
formed an integral part of the con- 
tract of sale, are as follows:. 


“11. Tenders will be opened by the 
Trustees on the date announced at the 
time of inspection and the party whose 
tender is accepted will be notified soon 
thereafter. The jewellery shall on 
acceptance of the tender become im-< 
mediately the property of the buyer 
and shall be available for delivery to 
the buyer immediately thereafter on 
payment of the balance of 90% of the 
tendered amount as specified in para 
12 below. If delivery is not taken at 
that time the jewellery will be held 
for and on behalf of the tenderer at 
his risk. i 

12. Tenderers whose offers are ac- 
cepted will be required to deposit in 
full the tendered amount (after de- 
ducting the amount of 10% deposited 
as per clause 4 above) on the date or 
dates to be announced on the day of 
inspection before taking delivery. It 
is hereby agreed that if the tenderer 
fails to pay the balance amount with- 
in the stipulated period, the sale shall 
stand cancelled and the earnest money 
paid by him to the Trust shall be 


forfeited by the Trustees and the 
trustees shall be at liberty to offer 
the same jewellery at the next sale 


and amy deficiency arising at such sale 
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together with all expenses arising from 
the subsequent sale shall be borne by 
the tenderer who shall also pay inte- 
rest at the rate of 10% per annum to 
the Trust until the completion of the 
resale.” 

13. On January 31, 1978, Gazdar 
sent intimations (Exs. B. 130-133) to 
some foreign and Indian nationals 
abroad regarding the intended sale of 


the jewels. It appears that M. A. 
Ashruff, Secretary, also addressed 
letters dated February 8/10, 1978 


(Exs. B. 72-87) and also sent telegrams 
dated February 25, 1978 (Exs. B. 88- 
100) to 29 reputed dealers, seven of 
whom were jewellers from abroad and 
the remaining 22 in the country, as 
per list Ex. B-46. The letters of the 
Secretary, as far as material, read: 


“The unique collection of the fabul- 
ous oriental jewellery of the once rich- 
est man of the world, HEH the Nizam 
of Hyderabad and Berar, the erstwhile 
premier prince of India, is coming up 
for sale in Bombay sometime during 
the first or second week of March 
1978. The exact dates will be noti- 
fied later.” 


The telegrams sent by him mentioned 
that: ‘inspection of the jewellery 
could be had from March 6 to 9’. It 
would thus appear that the intending 
payers were not notified the date of 
sale 


14. The 37 items of jewellery put 
up for sale were divided into 16 
groups. Inspection of these 37 items 
of jewellery was to be offered to the 
intending bidders from March 6 to 
March 9. During the course of inspec- 
tion, however, the trustees decided to 
restrict the period of inspection till 
March 8 and they informed the in- 
tending bidders accordingly, and ask- 
ed them to give their bids before a 
particular hour on March 9. On the 
8th of March, Malhotra was present 
throughout, at the Mercantile Bank 
Ltd., and there was also a meeting of 
the Board of Trustees. 


15. The resolution of the Board of 
Trustees’ of March 8, 1978, (Ex. B-106) 
was in these terms: 


“I. To confirm the minutes of the 
last meeting. — The Minutes of the last 
meeting of the Trustees held on 5th 
March, 1978 were confirmed. 

2. Consideration and decision on 
tenders received. Resolved that the 
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tenders received be examined and de- 
cided by the Trustees present at the 
meeting to be held for the purpose on 
9th March, 1978. i 

And further’ resolved that in case 
such Trustees did not find a satisfactory 
offer or offers in respect of any of the 
items offered for sale, they may reject 
the tendered offers and negotiate the 
sale of any item with any party for a 
higher price. 


3. Delivery of articles sold. Re- 
solved that the delivery of articles 
sold be arranged on dates convenient 
to the Trustees preferably not later 
than 25th March 1978”. 


16. The Chairman of the Board of 
Trustees, Malhotra was -admittedly not 
present in Bombay on March 9, 1978 
when the tenders were opened by the 
remaining four trustees. He had to be 
away from Bombay on the morning of 
9th and 10th March due to official pre- 
occupation at New Delhi. He was busy 
at Delhi heading a group which was 
negotiating with a high-powered Rus- 
sian delegation to settle rupee-rouble . 
exchange ratio and connected matters. 
He could not leave Delhi from March 
9 to 23, during which period the talks 
commenced earlier on January 28, 1978, 
had entered a crucial stage. These 
talks required his personal presence at 
Delhi, because they were matters of 
national importance. 


17. On March 9, 1978, the remain- 
ing four trustees are alleged to have 
opened the tenders and accepted all the 
highest tenders except in ‘respect of 
item No. 16 of Group XIV, which was 
negotiated on the next day for a higher 
price of Rs. 6.92 crores. On March 10, 
1978, the Secretary addressed letters of 
acceptance Exs. B. 54-65, to the ap- 
pellants and other successful bidders, 
requiring them to pay the balance of 
90 per cent of the tender price on or 
before March 21 and 22, 1978 as the 
case may be, and to take delivery of 
the items of jewellery purchased by 
them. In respect of the appellants M/s. 
Shanti Vijaya & Co., the ed fixed 
was March 17, 1978. 


18. On March 10, 1978, the first re- 
spondent, Princess Fatima Fouzia, one of 
the beneficiaries and a grand-daughter of 
the Nizam, instituted the present pro- 
ceedings, being O. P. No. 141 of 1978, 
in the Court of the Chief Judge, City 
Civil Court, Hyderabad, under S, 74 
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of the Trusts Act for removal of the 
present trustees for alleged dereliction 
of duty, negligence and mismanage- 
ment on their part, with particular re- 
ference to the manner in which the 37 
items of jewellery belonging to the 
trust were brought to sale. She also 
filed an application for temporary in- 
junction under O. 39, R. 1 of the Civil 
Procedure Code for restraining the 
trustees from taking any further steps 
towards the finalization of the sale of 
Jewellery. The application was taken 
up by the Court on March 14, 1978, 
and the learned Judge on the same day, 
granted an ad interim injunction re- 
straining the trustees from taking any 
steps to finalise the sale of the jewel- 
lery. On March 16, 1978, M. A. Abbasi, 
one of the trustees filed a counter and 
prayed for vacating the injunction and 
ultimately the Court after hearing the 
parties vacated the injunction on March 
27, 1978. i ; 


19. On March 28, 1978, the first re- 
spondent, Princess Fatima Fouzia filed 
an appeal before the Andhra Pradesh 
High Court and on April 13, 1978, the 
High Court directed that the status 
quo ante be maintained. It appears 
that in the meanwhile, the eighth res- 
pondent, Peter Jansin Fernandez, made 
an offer to purchase the 37 items of 
jewellery in one lot for Rs. 20.25 cro- 
res and also applied to be impleaded 
as a party respondent in the appeal. On 
April 18, 1978, the appellant M/s. Shanti 
Vijay & Co., one of the successful bid- 
ders, also applied to be impleaded as 
a party respondent. On April 21, 1978, 
the High Court impleaded the appel- 
lant as a party to the appeal, and in 
order to test the bona fides of the eighth 
respondent, Peter Jansin Fernandez, 
directed that he should deposit the 
amount of Rs. 20.25 crores within one 
week from the date. On such deposit 
being made, the eighth respondent along 
with his foreign counterpart were to be 
given an opportunity to inspect the 37 
items of jewellery which were previ- 
ously offered for sale by the Board of 
Trustees. On May 8, 1978, the State 
Bank of India at Hyderabad furnished 
an unconditional guarantee to the tune 
of Rs. 20.25 crores on behalf of the 
eighth respondent and his counterpart. 
The eighth respondent having furnished 
the bank guarantee, the High Court 
directed that inspection of the jewellery 
be granted to him and his counterpart 
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at the Mercantile Bank Ltd., on May 27, 
1978. After an inspection of the 37 items 
of jewellery, the eighth respondent, Peter 
Jansin Fernandez, confirmed his offer 
and deposited the amount of Rs. 20.25 
crores in Court, and was, therefore, per- 
mitted to intervene. 


20. At this stage, the first respondent, 
Princess Fatima Fouzia, filed an applica- 
tion to withdraw the appeal. The parties 
were heard on the application, but be- 
fore any orders could be passed her 
Sister Princess Amina Mirzia, the second 
respondent, applied for permission to be 
impleaded as appellant No. 2, as there 
was a danger of entire body of benefi- 
ciaries being deprived of an amount of 
Rs. 5.78 crores. On June 12, 1978, Prin- 
cess Fatima Fouzia was permitted to 
withdraw and her sister Princess Amina 
Mirzia was brought on record as appel- 
lant No. 2. 


21. The High Court by its order dated 
June 12, 1978, set aside the alleged sale 
of the 37 items: of jewellery by the 
Board of Trustees in favour of the ap- 


pellant and other successful tenderers 
for a sum of Rs. 14.43 crores on the 
ground that there was no concluded 


contract between the parties and in- 
stead accepted the offer of the eighth 
respondent, Peter Jansin Fernandez, 
for the sale of the aforesaid jewell 
to him for Rs. 20.25 crores, 


22. When the matter came up for 
hearing before this Court, a grievance 
was made that the High Court had no 
power to set aside the sale of the je- 
wellery by the Board of Trustees for 
Rs. 1443 crores without impleading 
the other successful tenderers and 
without affording an opportunity to the 
appellants M/s. Shanti Vijay & Co. to 
substantiate their claim that there was 
a concluded contract for the sale of 
the jewellery to them for Rs. 14.43 
crores. Inasmuch as the appellants 
M/s. Shanti Vijay & Co., were alone 
a party respondent to the appeal and 
the remaining successful tenderers 
were not so impleaded, the matter was 
remitted by this Court by its order 
dated September 14, 1978, to the High 
Court for a decision afresh on the 
question whether there was a conclud- 
ed contract or not, after impleading 
all the necessary parties and affording 
them an opportunity to lead such oral 
or documentary evidence, as they de- 
sired, eve 
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23. In compliance of the order of 
this Court, the High Court impleaded 
the other tenderers. respondents Nos. 
7 to 17 m the appeal and they were 
given an opportunity to substantiate 
their claim and they, as well as the op- 
posite parties, filed their statements 
and counter-statements touching upon 
the question of the factum, validity 
and propriety of the alleged sales 
effected by the Board of Trustees of 
the 37 items of jewellery for Rs. 14.43 
crores in favour of the appellants and 
other tenderers, 


24, In the present case, the learned 
Judges of the High Court in their 
judgment dated February 28, 1979 
have very carefully examined all the 
evidence and have reached a result 
unfavourable to the appellants. It would 
serve little purpose to go through 
the evidence which has already 
been dealt with in detail by 
these learned judges, seeing that 
the accuracy of their statement of 
facts and the soundness of their reason- 
ing has not been successfully criticized. 
It is sufficient to say that we entirely 
agree with the judgment and reasoning 
of Kondaiah J., who delivered the judg- 
ment of the High Court on remand. We 
shall only touch upon the salient featur- 
es to show that no other conclusion is 
possible. There was, in fact, no evidence 
that any binding contract came into 
existence. l 


25. In these appeals, three questions 
arise for consideration. The first is, 
whether there was a concluded contract 
effected between the appellants and the 
other successful bidders of the one part, 
and the Board of Trustees of the other, 
for the sale of the 37 items of jewellery 
for Rs. 14.43 crores by the alleged 
acceptance of their bids by the four 
trustees on March 9, 1978; secondly, 
whether there was frustration of con- 
tract in that the ad interim injunction 
of March 14, 1978 made further per- 
formance of the alleged contracts im- 
possible; and thirdly,. whether the ex- 
ercise of the discretionary power of 
sale exercised by the trustees conferred 
on them by Cl 13 of the trust deed, 
which is subject to the Courts over- 
riding power under S. 49 of the Trusts 
Act to interdict the sale and issue 
necessary directions in that behalf, 
ought not to be set aside as an im- 
provident sale because of the fact that 
an amount of Rs, 20.25 crores for the 
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37 items of jewellery had been offered 
by the eighth respondent, which showed 
that the trustees had not acted with 
prudence and due care or attention, or 
whether it merely indicates an error 
of judgment on their part and the sale 
by them was on a mistaken impression 
of the actual value of the jewellery. 

26. This in the arguments before us 
has resolved into two subsidiary ques- 
tions, namely (1) whether in the absence 
of a provision for the delegation of 
powers in the trust deed, it was com- 
petent for four of the trustees to effect 
a sale, and if so, whether in the 
absence of authorisation by R. N. Mal- 
hotra, Chairman of the Board of Trus- 
tees, the remaining four trustees could 
exercise the power of sale of the 
jewellery under CL 13 of the deed: 
and (2) whether, if there was a valid 
acceptance of the bids as alleged, bv 
the remaining trustees, on March 9, 
1978, the Chairman of the Board of 
Trustees could not have accorded his 
approval on the Secretary’s note, Ex. 
B-124, dated March 14, 1978, in view 
of the ad interim injunction granted 
by the Court of the Chief Judge, City 
Civil Court, Hyderabad, dated March 
14, 1978, by which the trustees were 
restrained from taking any further 
steps to finalize the sale of the jewel- 
lery. 

27. The law governing the execution 
of trusts is well settled. In the case 
of a private trust, where there are] 
more trustees than one, all must join; 
in the execution of the trust. The con- 
currence of all is in general necessary 
in a transaction affecting the trust 
property, and a majority cannot bind 
the trust estate. In order to bind ead 
trust estate, the act must be the act of! 
all. They constitute one body in the 
eye of law, and all must act together. 
This is, of course, subject to any ex- 
press direction given by the settlor. 
The Judicial Committee in Man Mohan 
Das v. Janki Prasad (1945) 72 Ind App 
39 (PC) quoted a passage from 
Lewin’s Law of Trusts, 15th edn, p. 190, 
to the effect: 

“In the case of co-trustees the office 
is a joint one. Where the administration 
of the trust is vested in co-trustees 
they all form as it were but one colle 
ctive trustee, and therefore must ex- 
ecute the duties of the office in their 
joint capacity. It is not uncommon to 
hear one of several trustees spoken of 
as the acting trustee but the Court 
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knows mo such distinction: all who 
accept the office are in the eye of the 
law acting trustees. If any one refuses 
or be incapable to join, it is not com- 
petent for the others to proceed with- 
out him, but the administration of the 
trust must in that case devolve upon 
the Court. However, the act of one 
trustee done with the sanction and 
approval of a co-trustee may be re- 
garded as the act of both But such 


sanction or approval must be strictly 
proved”. 
which, in their opinion, contains a 


correct statement of law applicable in 
England and that the same doctrine 
applied to India also. The decision in 
Man Mohan Das’s case has been follow- 
ed with approval by this Court in 
Jankirama Iyer v. Neelakanta Iyer 
(1962) Supp 1 SCR 206. 


28. It follows as a necessary corol- 
lary, that where there ‘are several 
trustees they must act unanimously in 
making a sale or a contract of sale, 
unless it is provided otherwise by the 
terms of the deed. Im exercising the 
power of sale, as in the exercise of 
other powers, a trustee cannot, there- 
fore, properly delegate the performance 
of the acts which he ought personally 
perform. Although a trustee may listen 
to the opinions and wishes of others, 
he must exercise his own judgment. 
Thus a trustee for sale of property, 
cannot leave the whole conduct of the 
sale to his co-trustees. The reason for 
this is the settlor has entrusted the 
trust property and its management to 
all the trustees, and the beneficiaries 
fare entitled to the benefit of their 
collective wisdom and experience: 
Underhill’s Law of Trusts and Trustees, 


12th Ed, “PP. 434,442-43; Scot on 
Trusts, Vol. 2, p. 1033. 
29. In Janakiram lTIyer’s case this 


Court observed that all acts which the 
trustees intend to take for executing 
the trust, must be taken by all of them 
acting together, as provided by. S. 48 
of the Trusts Act, 1882. Section 48 of 
the Trusts Act provides as follows: 
"48. When there are more trustees 
than one, all must join in the executi- 
on of the trust, except where the in- 
strument of trust otherwise provides”. 


30. It is axiomatic that where there 
are more trustees than one, all must 
join in the execution of the trust, ex- 
cept where the instrument of trust 
otherwise provides. Therefore, as laid 
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down by the Court in Jankirama Iyer’s 
case, if the validity of an alienation 
effected by the trustees falls to be con- 
sidered only in the -light of S. 48, the 
fact that out of the three trustees only 
two have executed the sale deed would 
by itself make the transaction invalid 
and would not convey a valid title to 
the transferee. 


31. In the present case, as the High 
Court rightly observes there is no such 
clause in the trust deed authorising the 
execution of the trusts to be carried 
out not by all but by one or more or 
majority of the trustees. In the absence 
of such a specific provision, the general 
law envisaged in S. 48 of the Act would 
govern the rights of the parties. We 


are, accordingly, of the opinion that 
the alleged contracts of sale entered 
into by the four trustees were not 


binding and of no legal effect, and 
could not be enforced. It must neces- 
sarily follow that the alleged contracts 
for sale entered into by them could 
not ripen into concluded contracts sa 
as to bind the entire body of bene- 
ficiaries. 


32. It was not disputed that a trustee 
cannot delegate his functions ex- 
cept as provided in S., 47, which reads: 


“47, A trustee cannot delegate his 
office or any of his duties either to 
a co-trustee or to a stranger unless 
(a) the instrument of trust so provides, 
or (b) the delegation is in the regular 
course of business, or (c) the delegati- 
on is necessary, or (d) the beneficiary, 
being competent to contract. consents 
to the delegation.” 


33. Section 48 is a corollary of S. 47 
for, if the trustees cannot delegate 
their duties, it follows that they must 
all personally perform those duties, 
and not appoint ome of themselves to 
manage the business of the trust; for 
the settlor has trusted all his trustees, 
and it behoves each and every one of 
them to exercise his individual judg- 
ment and discretion on every matter, 
and not blindly to leave any questions 
to his co-trustees or co-trustee. 


34. In the course of the arguments, 
the resolution of the Board of Trustees 
dated March 8, 1978, has been discuss- 
ed with great minuteness, but we have 
mo doubt that the view taken of it by 
the High Court was right. The langu- 
age used is perhaps not of a trained 
draftsman, but it clearly does not, in 
terms, confer ‘authorisation’ upon the 
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remaining four trustees to accept the 
bids, or any one of them. 


35. Learned counsel for the appel- 


Jants strenuously urges that the resolu- 


tion of March 8, 1978, is in two parts. 
It is pointed out that the second part 
unequivocally confers upon the trustees 
the power of rejection of bids. It is, 
therefore, urged that the first part 
must be construed with reference to 
the second. It is said that we must 
correlate the second part to the first, 
and when so read, the words “be exa- 
mined and decided” must, in the con- 
text in which they appear, mean the 
conferment of authority to reach a 
‘decision’, ie., as to acceptance or re- 
jection of bids. It was also submitted 
that the words “by the trustees pre- 
sent” clearly meant the remaining four 
trustees. It was argued that when the 
Board of Trustees met on March 8, 
1978, the trustees knew full well that 
R. N. Malhotra, the Chairman could 
not be present at the meeting of the 
Board of Trustees to be held on March 
9, 1978 as he had to leave Bombay on 
the morning of the 9th, as his presence 
In Delhi was required for pressing 
official business. Upon these premises, 
it is contended that the resolution of 
March 9, 1978 cannot but be construed 
as giving ‘authorisation’ to the remain- 


ing four trustees to accept the bids on. 


March 9, 1978, 


36. While we are not oblivious of 
Malhotra’s statement that it was decid- 
ed at the meeting on March 8, 1978 


that ‘the trustees were free to accept 


the highest tenders, if they did not see 
any reason to reject the same’ and also 
that ‘if the trustees felt that a higher 
amount could be obtained, 
negotiate with the tenderer and obtain 
a higher price’ — may be, that is what 
the trustees meant, ie., the remaining 
four trustees were fully authorised to 
deal with the matter in all its aspects 
— that intention of the trustees is not 
at all manifested in the resolution of 
March 8, 1978, the terms of which are 
clear and explicit. In the case of a 
trust, we are clearly of the view that 
the ‘authorisation’ must be express, 
specific and in the clearest of terms. 
The words “be examined and decided” 
in the first part of the resolution may 
mean anything, and are not necessarily 
susceptible of the only construction as 


contended for, namely that of ‘accep- 
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tance’. The expression “to negotiate for 
sale” in relation to the authority of 
an estate agent, has a definite legal 
connotation. He gets an authority to 
find a purchaser, but he cannot bind 
the principal by entering into a con- 
tract of sale: Chadburn v. Moore (1892) 
61 LJ Ch 674 and Rosenbaum v. Belson 
(1800) 2 Ch. 287. These two decisions 
have been approved of by this court 
in Abdulla Ahmed v. Animendra 
Kissen Mitter 1950 SCR 30 laying 
down that there is a substantial differ- 
ence between ‘to sell’ and ‘to find a 
purchaser’. There is no reason why the 
same principle should not apply with 
regard to the authority, if any, of the 
remaining trustees, in terms of the re- 
solution of March 8, 1978. If the second 
part of the resolution has to be con- 
strued with reference to the first, as 
is contended for, then their authority 
was limited to find purchasers for the 
jewellery, and then place the matter 
before a meeting of the Board of Trus- 
tees, for acceptance of their bids. 
37. When the trustees~ took care in 
drafting the second part which relates 
to rejection of bids, there was no rea- 
son for their leaving any ambiguity in 
the first part. It is not permissible to 
spell out something which is not ex- 
plicit, by merely saying that it is im- 
plicit, when the language is clear and 
it does not bear out amy such construc- 
tion. We are not prepared to take a 
view which would be prejudicial to 
the entire body of beneficiaries. There 
is no reason why the words “be examin 
ed and decided” in the first part, should 
not have their plain meaning that the 
tenders were to be opened and examin- 
ed by the remaining four trustees to 
see if they were valid tenders. The 
first part did not, in our opinion, give 
any ‘authorisation’ to the remaining 
trustees to accept any of the tenders. 
If they did not find a satisfactory offer, 
or offers for any of the items offered 
for sale they could only under the se- 
cond part reject the tenders submitted. 
It is needless to stress that delegation 
must be express. The trend of cross- 
examination of Malhotra also shows 
that his concurrence was necessary. 


38. What transpired on March 9, 1978 
is completely shrouded in mystery. 
The Secretary’s note, Ex. B.-124 dated 
March 14, 1978 reveals that the ten- 
ders were received on March 9, 1978 in 
sealed covers accompanied by ten per 
cent of the value of. jewellery tender- 
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ed for, in room No. 305, Ambassador 
Hotel, Bombay, between 3 and 4 p.m. 
It asserts that 27 tenders were received 
and they were opened at 4.30 p.m, on 
the same day, in the presence of the 
_ trustees and except for item No. 16 of 
group XIV, they accepted the same. 
As regards item No. 16, of group XIV, 
‘negotiations were entered into with the 
appellants, M/s. Shanti Vijay & Co., 
the highest tenderer and the price of 
Rs. 6,81,00,000 offered by thefn for item 
' No. 16 was enhanced to Rs. 6,92,00,000 
which the trustees accepted. It then 
mentions that acceptance letters were 
issued to all the tenderers whose tenders 
had been accepted. The date for deli- 
very of groups VII and XIV had been 
fixed for March 17, 1978 and for the 
other items on March 21 and22, 1978. 
The Secretary’s note, Ex. B-124 reached 
R. N. Malhotra, the Chairman of the 
Board of Trustees at New Delhi on 
March 23, 1978 and bears his initials 
of that date. 


39. It is accepted before us thaf 
Malhotra was not aware till March 23, 
1978 that the tenders or any of them 
had been accepted by the four trustees 
on March 9, 1978. In his exemination- 
in-chief, he states that one or two days 
after he had left for Delhi, the Secre- 
tary rang him up at Delhi. He says: 


"I remember that the Secretary of 
trust intimated to me on phone that 
the trustees had opened the tenders 
and the highest amount offered for 
all the items was over 14 crores. I re- 
member I received that phone call one 
or two days after I reached Delhi and 


at a time when I was in my 
office. JI enquired of the Secre- 
tary whether the amount was the 


total of the highest bid for each item 
and he confirmed it. I made a parti- 
cular enquiry from the Secretary as 
to how much amount the item consist- 
ing of 22 emeralds had fetched. The 
Secretary told me that item fetched 
over six crores. As I was broadly 
aware of the values of the jewels, per 
the valuations earlier made. I said 
“Teek Hai’. 


During his cross-examination, he states: 
‘when the Secretary telephoned to 
me within one or two days after I 
left Bombay he did not inform me as 
such that the trustees have accepted 
the tenders.” 
He then goes on to say that he read 
in the newspapers that a suit had 


‘lead R. N. Malhotra, the 
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been instituted against the trustees at 
Hyderabad and that an injunction wasg 
granted, and accordingly rang up the 
Secretary of the Trust, and states: 
“I remember it was about 15th of 
March, 1978 and I-rang up the Secre- 


tary on that very day to enquire 
what it was about. Till then . the 
Secretary did not inform me about 


the institution of the proceedings in 
the City Civil Court. It will be more 
correct to say that I had not receiv- 
ed any intimation from the Secretary 
before I contacted him on telephone.” 
It, therefore, appears that the Secre- 
tary drew up the note, Ex. B-124, in 
undue haste despite the Court’s order 
granting the injunction. l 

40. It is not disputed that Malhotra 
had no knowledge of the acceptance of 
the tenders till March 23, 1978 when 
the note of the Secretary, Ex. B-124 
reached him. It is also not disputed 
before us that no minutes of the 
alleged meeting of the remaining four 
trustees held on March 9, 1978 exist. 
We have gone through the Minutes 
Book of the Board of Trustees. It 
reveals that minutes were regularly 
kept and indeed each and every 
meeting began with the confirmation 
of the minutes of the earlier meeting, 
The minutes of the meetings held on 
March 5, 1978 and of March 8, 1978 
are there. Thereafter appears the 
minutes of a meeting held on May 15, 
1978, Ex. B-125. But there are no 
minutes of the alleged meeting held 
on March 9, 1978. It is thus clear 
that no meeting of the Board of Trus- 
tees was held at all on March 9, 1978, 

Ai. The. story of the alleged accep- 
tance of bids by the remaining four 
trustees on March 9, 1978 appears to 
be a complete myth. The Secretary’s 
note, Ex. B-124 was mtended to mis- 
Chairman 
of the Board of Trustees in a frantic 
attempt to obtain his concurrence 
to something which never transpired, 

42. One fact in particulaar may be 
alluded to. The absence of any minutes 
of the alleged meeting held on 
March 9, 1978 must, as it should, clear- 
ly excite our suspicion about the 
genuineness of the sale. Our atten- 
tion was drawn to the tabular stat- 
ment prepared by the Secretary con- 
taining acceptance of bids by the four 
trustees, Ex. B-123. The authenticity 
of this document is not beyond ques- 
tion, EH is a tabular chart 
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‘into 34 large sheets with minute de- 
tails. On each of the sheets there is 
aletter ‘A’ encircled against the highest 
tender, and at the foot appear the 
alleged initials of three trustees bear- 
ing the date March 9, 1978. None of 
the remaining trustees. except M. A. 
Abbasi have entered the witness-box. 
We do not know whether the initials 
at the foot of the document, Ex. B-123, 
are of the trustees or not, as none has 
proved them. Nothing is known as to 
when the initials were put and by 
whom. There is another alarming fea- 
ture. According to Abbasi, he encircled 
the highest tender with the letter ‘A’ 
and then initlalled it on the statement 
Ex. B-123. During his cross-examina- 
tion, he gave a lie to this and asserted 
that the letter ‘A’ encircled against 
the highest tender was not inscribed 
by him but by the Secretary and he 
only initialled it. Though the other 
three trustees are alleged to have put 
their initials at the foot of the state- 
ment on March 9, 1978, there is noth- 
ing on record to show that all this 
was done that day, at one sitting, at 
the same time. 


43. This document certainly can- 
not take the place of the minutes of 
the alleged meeting. The Secretary’s 
note, Ex. B-124 shows that the sealed 
tenders were received between 3 and 
4 p.m. and they were opened at 4.30 
pm, Le. within half an hour. It 
was humanly impossible to prepare 
this document within such a short time. 
Furthermore, if the four trustees with 
the assistance of the Secretary, could 
prepare these large tabular charts there 
was no reason why they could not 
record the minutes of the meeting, if 
any, held on that day showing that 
there was acceptance of the bids by 
them. The Minutes Book is the pri- 
mary evidence, and the chart cannot 
form the basis for a finding that there 
was any acceptance of the tenders on 
March 9, 1978. 


44, It is amply clear that there 
was no meeting of the. Board of Trus- 
tees on March 9, 1978. The allegation 
that there was such a meeting, is 
completely belied by the affidavit of 
M. A. Abbasi, the material portion of 
which may be extracted: 


“8. Out of the 107 items of jewellery 
only 37 items were put up for 
sale in the first instance and tenders 
invited, About sixty foreign and Indian 
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buyers of repute inspected the jewel- 
lery between the 6th and 8th March 
1978 at Bombay. On 9th March 1978 
the trustees received the tenders and 
the same were opened on the 10th 


March 1978. The highest tenders re- 
ceived were accepted and letters of 
acceptance were issued on the same 


day to the persons whose tenders had 
been accepted. In mo case has any 
lower tender been accepted.” 


This tends to suggest that the alleged 
meeting was held not on March 9, 
1978 but on March 10, 1978. He clear- 
ly states that the tenders were open- 
ed on March 10, 1978, they were ac- 
cepted on that day and letters of 
acceptance were sent to the persons 
on the same day whose tenders had- 
been accepted. This is in contradiction 
with the Secretary’s note Ex. B-124. 
It is quite clear to our mind that 
either M. A. Abbasi is not speaking 
the whole truth or that the story of 
the alleged meeting of the Board of 
Trustees of March 9, 1978 was feigned 
to beguile R. N. Malhotra, the Chair- 
man of the Board of Trustees and also 
the beneficiaries. We cannot rely 
on the bare assertion of M. A. Abbasi, 
R. W. 1 that the bids were accepted 
by the trustees on March 9, 1978. l 

45. It must, accordingly, be held 
for- all these reasons, that the High 
Court was justified in setting aside the 
alleged sale of 37 items of jewellery 
belonging to H. E. H. the Nizam’s 
Jewellary Trust effected by the Board 
of Trustees in favour of the appellants 
and other tenderers for Rs. 14.43 
crores on the ground that there was 
no concluded contract between the 
parties. 

46. The second question is perhaps 
amore difficult one for the appellants 
to surmount, though the difficulty was 
sought to be explained away by saying 
that they had fulfilled their part of 
the contract and they should not be 
deprived of the fruits of their bargain 
merely because of the Court’s injunc- 
tion. It is unfortunate that this aspect 
of the case was not submitted to the 
High Court, and we, therefore, have. 
not the assistance of that Court’s 
opinion. We, however, think, that the 
meaning of Section 56 of the Con- 
tract Act is clear. The section, inso- 
far as material, runs as follows: 

“56. An agreement to do an act 
impossible in itself is void. 
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A contract to do. an act which after 
the contract is made, becomes im- 
possible, or, by reason of some event 
which the promisor could not pre- 
vent, unlawful, becomes void when the 
act becomes impossible or unlawful.” 


47. In thé present case, clauses 11 
and 12 of the conditions of sale em- 
bodied the terms of the contract. By 
clause 11, time is made the egsence 
of contract. Clause 11 cannot be read 
in isolation but both clauses 11 and 
12 must be read together because 
they form an integral part of the 
contract. These clauses in addition to 
making time the essence of contract, 
clearly provide that in the event there 
was a failure to pay 90 per cent of 
the tender amount, ie, the balance 
of the price “the contract would be 
deemed to have been cancelled”. It 
is, however, argued that upon accep- 
tance of that tender, the property in 
the goods passed to the buyer. We are 
afraid, we cannot appreciate this line 
of argument. It totally ignores the 
effect of the defeasance clause contain- 
ed in Cl 12. On a reading of both 
Cis. 11 and 12 together, there can be 
mo doubt that the passing of the pro- 
perty was dependent upon the tender 
of the balance of the price and the 
taking delivery of the goods upon pay- 
ment. 


48. Even assuming that there was 
acceptance of tenders by the four 
trustees on March 9, 1978, as alleged, 
in terms of the resolution of March 8, 
1978, the contract was frustrated by the 
grant of an ad interim injunction by 
the Court of the Chief Judge, City 
Civil Court, Hyderabad on March 14, 
1978. The grant of such injunction pre- 
vented the performance of the alleged 
contracts. The appellants could nof 
have tendered 90 per cent of the ten- 
der amount, ie, the balance of the 
price, by the stipulated date or taken 
delivery of the jewellery so long as 
the injunction lasted. 


49. It is, however, pointed out that 
the appellants M/s. Shanti Vijay & Co., 
by their lawyer’s notice dated March 
15, 1978, Ex. ` B-66, confirmed that they 
had sent a telegram making a demand 
for delivery of the two items of the 
jewellery purchased by them against 
payment of Rs. 8.52 crores. It is true 
that the letter was accorrpanied with a 
photostat copy of a certificate of foreign 
inward remittance of the amount. But 
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the fact remains that in terms of the 
said notice, the appellants never made 
a tender of the balance amount to the 
Board of Trustees at the Mercantile 
Bank Ltd., at Bombay on March 17 
1978. They knew full well that the 
trustees would not accept the amount 
nor could deliver all the jewellery in 
question, in view of the injunction 
granted by the Court. The imjunction, 
in terms, restrained the trustees ‘from 
taking any steps to finalise the sale of 
the jewellery”. The injunction was not 
vacated till March 27, 1978. Even after 
the injunction was vacated, the appel- 
lants or other successful tenderers 
never made an attempt to pay the ba- 
lance amount till April 13, 1978, on 
which date the High Court passed an 
order for maintaining the status quo 
ante. It is nobody’s case, that a new 
contract was ever entered into. , 
are clearly of the opinion that there 
was a frustration of the alleged con- 
tracts, in the facts and circumstances 
of the present. case. 

50. It was faintly argued by learned 
counsel appearing for some of the ap- 
pallants that by reason of the conclud- 
ing words ‘without the trustees being 
liable or accountable to any person 
whomsoever in CL 13 of the trust 
deed, the discretionary power of sale 
conferred upon the trustees was not 
liable to be interfered with under S. 49` 
of the Trusts Act, which is in these 
terms: . 


“49, Where a discretionary power . 
conferred on a trustee is not ex- 
ercised reasonably and in goed faith, 
such power may be controlled by a- 
principal Civil Court of original 
jurisdiction.” 

After a stage in the arguments before 
us, learned counsel appearing for the 
Board of Trustees was at pains to im- 
press upon us, that the trustees would 
be “subject to the directions of the 
Court” and would act in the best in- 
terests of the beneficiaries. This if 
we may say so is a complete change 
of front. On the contrary, the sub- 
mission in the High Court was that, 
not only the Court will refuse to re- 
strain the exercise of discretionary 
power, but it will give no relief to 
the beneficiaries where honest exercise 
of such a power has by an error of 
judgment led to loss for, as Lord Nor- 
mand said in Dundee General’ Hos- 
pitals Board of Management v. Wal- 
ker (1952) 1 All ER 896 HL at p. 901: 


We . 
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‘Tt is one thing to say that the trus- 
tees must honestly discharge their trust 
and keep within the bounds of the 
powers and duties entrusted to them, 
and quite another to say they must not 
fall into errors which other persons, 
including a court of law, might consider 
unreasonable.” 

51. The learned Judges of the High 
Court, however, have rightly, in our 
opinion, repelled the contention. It was 
certainly open to the Board of Trus- 
tees to effect a sale of the 37 items of 
jewellery under Cl. 13 of the deed. 
But the power, although discretionary, 
must be exercised reasonably and in 
good faith. 

52. The power conferred on the 
Board of Trustees is no doubt discre- 
tionary, but on the principle embodied 
in S. 49 viz., that when such discretion- 
ary power is not exercised reasonably 
and in good faith, such power may be 
controlled by a court. There was no 
warrant for the suggestion made by 
the Board of Trustees before the High 
Court that the power is absolute. The 
law on the subject is succinctly stated 
in Underhill’s Law of Trusts and 
Trustees, 12th Edn., p. 472: 

uer it would seem that, even where 
trustees claim to exercise their discre- 
tion as to investments, the court will, 
in a- proper case, direct an inquiry 
whether it is for the interest of the 
beneficiaries that a particular invest- 
.ment should be continued or called in. 
So, too, where absolute discretion has 
been given to trustees to do a particular 


act (e. g., to sell the trust property), - 


the court cannot compel them to 
exercise the power, but if they do 
exercise it, the court will see that they 
do not exercise it improperly or unrea- 
sonably.” 


53. The proposition is no doubt one 
which speaks for itself. When it appears 
from the facts that the act of the 
trustees in offering for sale those 37 
items of jewellery at an inadequate 
price of Rs. 14.43 crores was not the 
act of all, that it was undoubtedly an 
improvident sale as the jewellery has 
been found to be worth Rs. 20.25 cro- 
res, if not more; and more so, when 
the alleged sale was effected by them 
in favour of the appellants and other 
bidders without trying to ascertain 
their actual price, it certainly follows 
that they acted in flagrant disregard 
of the interests of the entire body of 
beneficiaries, 
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54. It is somewhat disconcerting 
that throughout this litigation, the 
trustees should- have, as they appear 
to have done, aligned themselves with 
the appellants and other successful 
tenderers. They not only asserted that 
there was a ‘concluded contract’ for 
the sale of the 37 items of jewellery by 
the alleged acceptance of bids by them 
on March 9, 1978, but also that the - 
Court had no power to interdict the 
sale under S. 49. If we may say so, the 
attitude adopted by the Board of Trus- 
tees was clearly against the interests 
of the beneficiaries. 


55. In the present case, evidence is 
tendered by the trustees, not for the 
purpose of showing that they tried to 
protect the interest of the beneficiaries, 
but for proving facts from which it 
could be inferred that, accepting that 
the price of Rs. 14.43 crores offered by 
the appellants and other tenderers was 
wholly inadequate, the discretionary 
power of sale was not liable to be in- 
terfered with. 


. 56. It remains then to determine 
whether on the whole of the evidence 
as tendered, the appellants have estab- 
shed facts from which a sale in their 
favour could be inferred or, that the 
act of the trustees was not a bona 
fide exercise of their power so as to 
attract the Courts overriding power 
to annul the sale under S. 49 of the 
Trusts Act. The testimony of Dinshaw 
Jahangir Gazdar RW 3, Kashmir Chand 
RW 4 and Vithaldas RW 6 goes to 
show that they have been in jewellery 
business since long, and selling 
jewellery belonging to several Indian 
Princes. Dinshaw Jahangir RW 3, was 
a consultant to the late Nizam for sale 


_ Of his jewellery, and had also arrang- 
ed the sale of jewellery belonging to 


-late Salarjung of Hyderabad. Kashmir 
Chand, RW 4, partner of the appellant 
firm M/s. Shanti Vijay & Co., had par- 
ticipated in the sale of jewellery be- 
longing to the Maharajahs of Gwalior, 
Darbhanga, Jodhpur and Bikaner. 
Vithaldas, RW 6, is one of approved 
valuers appointed by the Government 
of India, and had valued the jewellery 
belonging to the Paiga of Khursheed 
Jah and also some jewels belonging to 
the late Salarjung. At the instance of 
the Government of India, he had valu- 
ed the jewellery belonging to the 
Nizam as also the Nawab of Rampur. 
According to these jewellers, the only 
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method of sale adopted in all these sales 
was to inform reputed jewellers both in 
the country and abroad, and none of 
the sales were by advertisement in the 
press. 


57. As regards value of the jewel- 
lery, Dinshaw Jahangir Gazdar. RW 3, 
and M. A. Abbasi, RW 1, want us to 
believe that Rs. 14.43 crores was the 
‘best possible price’ that the 37 items 
- of jewellery could ever fetch, despite 
the fact that the eighth respondent, 
Peter Jansin Fernandez, made an offer 
of Rs. 20.25 crores for the same, during 
the course of the proceedings. For this 
they largely relied upon the valuation 
report of Vithaldas, RW 6, showing 
that these 37 items of jewellery were 
worth Rs. 10,36,30,00. We shall deal 
with these witnesses later. 


58. It is somewhat strange that the 
Board of Trustees should have acted 
in a cavalier fashion in disposing of 
the jewellery, without trying to ascer- 
tain their actual value. The alleged 
sale effected by them was clearly detri- 
mental to the interests of the benefi- 
ciaries. M. A. Abbasi, RW 1, admits 
during his cross-examination, that ‘the 
trustees had no definite idea of the 
value of the 37 items of jewellery’ when 
they were offered for sale. He further 
admits that he did not consult anyone 
except Dinshaw Jahangir Gazdar, 
RW 3, about the actual value. -He also 
admits that he did not get in touch 
with any curators of Museums of fore- 
ign countries to find out whether they 
were interested in purchasing any of 
the items, nor were any letters sent 
to any jewellers of Holland, Belgium, 
United Kingdom, Switzerland and 
Geneva. Even in this country, the 
trustees did not appear to have writ- 
ten to any jeweller from Calcutta, 
Madras, Hyderabad or Bangalore. 
M. A. Abbasi states that the trustees 
were advised particularly by Dinshaw 
_ Jahangir Gazdar that it was not desira- 
ble te give publicity in the daily news- 
papers as undesirable elements might 
step in for inspecting the jewels and 
he could not assure them the bona 
fides of every such person, who wanted 
to inspect the jewellery. He, therefore, 
approached some of the jewellers 
through letters. 


59. Then we come to Dinshaw 
Janhangir Gazdar, RW 3. It is true that 
this witness has wide experience in 
jewellery business and tries to assert 


a 
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that the amount of Rs. 14.43 crores 
offered by the successful tenderers was 
a ‘very good price’, but then had to 
admit that he does not possess any 
qualification in gemmology. According 
to this witness, ‘there is no principle 
as such in valuing an item of jewellery. 
One looks at it and values the same.’ 
He, however, had to admit that he never 
participated in sales of rare jewels 
held abroad, nor is he aware of the 
practice where jewels are sold abroad 
in auction rooms after proper adverti- 
sement. This witness goes on to say: 
It is only a jeweller who can value 
Jewels by having a look at them. He 
will keep in consideration the size, 
cutting, clarity and lustre, and colour.’ 


60. Vithaldas, RW 6, also asserts 
that the price of Rs. 1443 crores 
fetched was a ‘very good price’ in 
March 1978 for these jewels, 
When he was confronted with 
the offer made by the eighth res- 
pondent during his cross-examination, 
he stated that according to him an offer 
of Rs. 20.25 crores for these 37 items 
of jewellery was a ‘fancy price’. He 
explains by saying that a fancy price 
would be higher than the market price. 
All this evidence was led by the appel- 
Iants and the other tenderers as well 
as by the Board of Trustees, in trying 
to establish that the trustees acted 
honestly and there was no lack of good 
faith on their part. 


61. It appears that, as so often hap- 
pens when one deals with another’s pro- 
perty, it matters little to him what price 
the property fetches. But in the case of 
a trust, there arises the duty of the 
trustees to act with prudence and as a 
body of reasonable men. The High 
Court has come to a definite conclusion 
that the improvident sale of the 
jewellery’ at such a low price without 
due: public notice was not a bona fide 
exercise of their power conducive of 
beneficial management. There is no 
reason for us to come to a different 
conclusion. 


62. On the totality of the evidence, 
in our opinion, the High Court rightly 
came to the conclusion that though 
there were no mala fides, corrupt 
motives, fraud or  mis-representation 
on the part of the trustees and they 
acted honestly, the trustees in the 
facts and circumstances of the present 
case, did not act reasonably and in 
good faith ie., with due care and at= 
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tention. Upon its finding that there 
was no concluded contract between the 
parties within the meaning of S. 2 (hbj 
of the Contract Act, it accepted the 
offer of the eighth respondent, Peter 
Jansin Fernandez, for Rs. 20.25 crores 
for the purchase of 37 items of jewel- 
lery. 


63. It is necessary to mention that 
upon receipt of the findings recorded 
by the High Court, these appeals were 
placed before the Court for orders on 
April 18, 1979, when it issued a direc- 
tion to the effect: 

“The parties will submit the metho- 
dology by which a maximum price 
may be fetched for the benefit of the 
beneficiaries. Any offer which is below 
Rs, 20 crores will automatically be 
ignored.” 


Since the Court was rising for the 
summer vacation from May 5, 1979, 
learned counsel for the eighth respon- 
dent, Peter Jansin Fernandez, made a 
request for withdrawal of the deposit 
of Rs. 20.25 crores made by him be- 
fore the high Court for the purchase 
of the 37 items of jewellery, and in- 
stead gave an undertaking to furnish 
an irrevocable bank guarantee by the 
State Bank of India at Hyderabad to 
that extent. This was duly complied 
with by the eighth respondent, Peter 
Jansin Fernandez, and the irrevocable 
bank guarantee for Rs. 20.25 crores 
furnished by him is due to expire on 
September 20, 1979. 


64. The appeals came up for hear- 
ing before the Court on August 18, 
1979. We regret to say that though the 
appellants and other successful ten- 
derers had nearly four months’ time, 
no better offer than the one made by 
the eighth respondent, Peter Jansin 
Fernandez, for Rs. 20.25 crores was 
forthcoming. We, therefore, proceeded 
to hear the appeals on merits. The par- 
ties were heard on all aspects. 


65. The question still remains as to 
the course open. Accepting the offer of 
the eighth respondent, Peter Jansin 
Fernandez, without inviting fresh 
tenders would be subject to the same 
infirmity. From the evidence on record 
it appears nobody really knows the 
actual value of the 37 items of the 
jewellery. It may be well worth more 
than Rs. 20.25 crores. 

66. We must, therefore, uphold the 
judgment of the High Court setting 


ane 
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aside the alleged sale of 37 items of 
jewellery belonging to H.E.H. the 
Nizam’s Jewellery -Trust. effected by 
the Board of Trustees in favour of the 
appellants and other successful ten- 
derers for Rs. 14.43 crores, . but set 
aside its order accepting the bid of 
the eighth respondent, Peter Jansin 
Fernandez, for purchase of the jewel-. 
lery for Rs. 20.25 crores, and direct a - 
re-auction on the terms specified se- - 
parately. a 


67. The appeals are disposed of 
accordingly. The appellants, in all these 
appeals, excepting Civil Appeal No. - 
1269 of 1978, shall bear their own 
costs and pay one set of cost to the 
respondents as they have substantially 
failed. The two special leave applica- 
tions are also dismissed. 


Order accordingly 


AIR 1880 SUPREME COURT 31 
(From: (1) Industrial Court Gujarat; 
(2) and (3) Gujarat)* 

S. MURTAZA FAZAL ALJ, P. S. 
KAILASAM AND A. P. SEN, JJ. 
Civil Appeals Nos. 146 of 1977, 322-324 
of 1979 and Spl. Leave Petn. (Civil) No. 

2929 of 1979, D/- 4-9-1979. 


(1) The Management of Shri Chalthan 
Vibhag Khand Udyog Sahakari Mandli 
Ltd., Appellants v. G. S. Barot and an- 
other,’ Respondents. 


(2) The Management of Shri Mandhi 
Vibhag Khand Udyog Sahakari Mandli 
Ltd. etc., Appellants v. The Workmen 
employed under Shri Mandhi Vibhag 
Khand Udyog Sahakari Mandli Ltd. ete., 
Resposdents. 

And 

(3) Bardoli Taluka Khand Kamdar 
Union etc., Petitioner v. Shri Mandhi Vi- 
bhag Khand Udyog Sahakari Mandli Ltd., 
Mandhi, Respondent. 


(A) Industrial Disputes Act (1947), 
Sch. 3, Item 2 — Dearness allowance — 
Workmen employed in co-operative 
sugar factories in Gujarat — Grant of 


*(1) Ref. I. C. No. 53 of 1975, D/- 22-2- 
1977 Industrial Court, Guj, (2) S.C.A. 
No. 1036 of 1977, D/- 18-10-1978 and (3) 
S.C.A. No. 311 of 1978, D/- 30-1-1979, 
(Guj). 
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neutralisation of variable dearness al- 
lowance at 125% is illegal. S.C.A. No. 
a of 1978, D/- 30-1-1979 (Guj), Revers- 


Dearness allowance is intended to neu- 
tralise a portion of the increase in the 
cost of living. Though 100%. neutralisa- 
tion is not advisable as it will lead to in- 
flation, full neutralisation may be per- 
_Mmissible only in the case of the lowest 
class of employees. The management is 
entitled to complain if the neutralisation 
is more than 100%. The purpose of grant 
of dearness allowance is to neutralise 
the increase in the cost of living due to 
rise in prices, Neutralisation may be such 
as to neutralise fully the increase in cost 
of living or may be restricted to neutra- 
lise only a portion of the increase. Full 
‘or cent per cent neutralisation can be 
achieved if the increase in the cost of 
living is fully compensated so that the 
pay of the worker is not adversely af- 
fected. But an award of more than 100% 
of an increase in the cost of living would 
be more than neutralisation and would 
in effect give the worker an increased 
wage. The result would be the worker 
would be getting an increased wage pac- 
ket whenever there is a price rise a result 
which would not have been envisaged in 
making provision for grant of dearness 
allowance. (Paras 9, 10) 


100 per cent neutralisation would be 
achieved by granting an increase of 83 
paise for rise in one point in the cost of 
living index. By granting an increase of 
one rupee for increase of one point the 
neutralisation is by 125 per cent. In the 
circumstances of the case variable dear- 
ness allowance cannot be more than 100 
per cent neutralisation. SCA No. 311 of 
1978, D/- 30-1-1979 (Gui), Reversed. Case 
law discussed. (Paras 7, 12) 


(B) Industrial Disputes Act (1947), 
Sch. 3, Item 1 — Gujarat Co-operative 


Societies Act (10 of 1962), S. 66 (1)— Pay. 


scales and Wages — Workmen employed 
in co-operative sugar factories in Guja- 
rat —- Financial capacity of mdustry — 
Depreciation allowance if can be taken 
into consideration. SCA No. 311 of 1978, 
D/- 30-1-1979 (Guj.), Reversed. 


In determining the financial capacity 
of an industry all relevant facts will have 
to be taken into account. The principles 
followed in arriving at the profit and 
loss account for income-tax and other 
purposes may not be conclusive. The 
claim of the employer to a reasonable 
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profit, that of the shareholders for a fair 
dividend and the interest of consumer 
and other relevant facts and circumstan- 
ees will have to be taken into account. It 
is necessary to take into account all the 
facts and circumstances relating to the 
industry for determining the finan« 
cial capacity of the industry to 
pay. It may be that for prudent 
management of an industry it will 
be desirable to take into account to some - 
extent the depreciation of the machinery 
for otherwise after lapse of years the 
machinery may get worn out and with- 
out provision for replacement the in- 
dustry itself will come to a stop. Whe- 
ther provision for such depreciation 
should be made and if so to what extent 
will depend upon the facts of the case. 
Depreciation allowance to the extent of 
making out a loss need not be accepted 
but reasonable provision should be made. 
It is of utmost importance that the in- 
dustry must be kept going as long as it 
could pay the minimum wages. It may 
sometimes be necessary for the workers 
fo make some sacrifice to keep the in- 
dustry going. It is not wise to kill the 
goose that lays the golden eggs. The 
capacity of the industry to bear the bur- 
den will have to be taken into account 
in determining whether provision could 
be made for fixing a wage structure in- 
cluding provision for contribution to pro- 
vident fund, gratuity etc. In determining 
the capacity of the industry to bear the 
burden all relevant facts will have to be 
taken into account and actual state of 
affairs determined. The procedure adopt- 
ed by the industry to determine the 
financial capacity for other purposes may 
not be relevant. It cannot be taken as a 
hard and fast rule that provision for de- 
preciation, provision for development 
rebate, tax liabilities should never be 
allowed. While the preservation of the 
industry is paramount the attempts of 
the management to show that the com- 
pany is running at a loss by boosting the 
depreciation allowance etc. should not 
be permitted. In short the real capacity 
of the industry to bear the extra burden 
will have to be determined. An employer 
claiming depreciation allowance is only 
entitled to the actual or probable depre- 
ciation of the machinery, tools etc. for 
the period due to wear and tear. The 
depreciation cannot be computed on any 
notional basis or on the profit and loss 
account furnished by the company. 
(Paras 16, 23, 24) 
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However, S. 66 of the Gujarat Co- 
operative Societies Act cannot þe read as 
meaning that wages and dearness allow- 
ance could only be determined after the 
net profits are arrived at. S. 66 (1) itself 
provides that contributions towards pro- 
vident fund and gratuity fund of its 
employees should all be deducted from 
the gross profits for arriving at the net 
profits. The provision for deducting de- 
preciation occurs after providing for con- 
tribution towards provident fund and 
gratuity. The determination of the net 
profits under the section is for a dif- 
ferent purpose, namely for appropriation 
of the net profits as provided for in the 
Act, (Para 14) 


Further, from the fact that though the 
price of sugarcane was fixed for delivery 
at the factory, the factories paid the 
price to the grower ex-sugarcane field 
thus bearing the charges for cutting 
sugarcane and for carrying it to the fac- 
tory premises from the field, it could not 
be held that the payment was unjustified 
and was intended for the benefit of the 
members of the Co-operative Society. 
S.C.A. No. 311 of 1978, D/- 30-1-1979 
(Guj), Reversed, (Case law discussed.) 

(Para 25) 
Cases Referred: Chronological Paras 


{1978) 8 SCR 411: 1978 Lab IC 828: AIR 
1978 SC 1118 8, 25 
(1975) Supp SCR 453: 1975 Lab IC 1315: 


AIR 1975 SC 1778 8 
(1973) 1 SCR 277: 1972 Lab IC 1412: AIR 
1972 SC 2273 8 
(1972) 1 SCR 790: 1972 Leb IC 200: AIR 
1972 SC 343 : 13, 19, 25 
(1972) 3 SCR 567: 1972 Lab IC 1012: 
AIR 1972 SC 2332 13, 20 


AIR 1969 SC 360: 1969 Lab IC 599 8 
(1967) 1 SCR 652: ATR 1967 SC 948 19 
(1967) 2 SCR 463: AIR 1967 SC 1175 8 
(1966) 1 SCR 382: AIR 1966 SC 497 

15, 22 


(1964) 1 SCR 234: AIR 1963 SC 1332 8 
(1964) 2 Lab LJ 131 (SC) 17, 19, 20, 25 
(1962) 2 Lab LJ 352 (SC) 8 
{1960) 3 SCR 329: AIR 1960 SC 833 
19, 22 
4956 SCR 772: AIR 1957 SC 78 8 
Dr. Anand Prakash, Sr. Advocate (M/s. 
Laxmi Anand Prakash and Arun B. 
Desai and H. K. Puri Advocates with 
him) (in C. A. Nos. 146 of 1977 and 323 
of 1979), Mr. F. S. Nariman, Sr. Advo- 
cate s. H. K. Purl, Arun B. Desai and 
Mrs. Laxmi Anand, Advocates with him) 
(in C. A. No. 322 of 1979) and Mr. A. K. 
Sen, Sr. Advocate (M/s. Arun B. Desai, 
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V. K. Behl, H. K. Puri and Mrs. Laxmi 
Anand, Advocates with him) (in C. A. 
No. 324 of 1979), for Appellants; Mr. 
M. K. Ramamurthy, Sr. Advocate (Mr. 
Pramod Swarup, Advocate with him) (in 
C. A. Nos, 146 of 1977 and 322 of 1979) 
and Mr. S. S. Khanduja and Miss Kusum 
Chowdhry, Advocates (in C. A. Nos. 1464 
of 1978 and 323-324 of 1979), for Respon- 
dents; Mr. J. G. Shah, Advocate (in C. A. 
No. 322 of 1979), Mr. M. K. Ramamurthy, 
Sr. Advocate (in S.L.P., No. 2939 and C. A. 
No. 322 of 1979) (Mr. A. K. Srivastava 
and Vineet Kumar, Advocates} for Re- 
spondent in C. A. No. 322 of 1979 and for 
Petitioner in S.L.P. No. 2939 of 1979. 

KAILASAM, J.:— All these appeals 
and special leave petition are by the 
management of five co-operative sugar 
factories in Gujarat State. The demand 
of the workmen of the factories in Guja- 
rat was for payment of the U. P. Gov- 
ernment revised scales for sugar factories 
in U. P. regarding pay, dearness allow- 
ance and other benefits, 


2. The second Wage Board for the 
sugar industry gave its report in 1970. 
The Wage Board’s report was. due to ex- | 
pire on 3lst October, 1974. The Govern- 
ment of U. P. on 31st October, 1974, issu- 
ed the U. P. Pattern Scales of Wages and 
Dearness Allowance for workmen em- 
ployed in all sugar factories working by 
Vacuum Pan Manufacturing Process. The 
Labour Minister gave the award and as 
a result of that award, an order was 
passed under Section 3, sub-clause (b) of 
the U. P. Industrial Disputes Act, 1947. 
This order relating to U. P. Pattern of 
Pay,- Graduated Dearness Allowance, 
Variable Dearness Allowance came into 
force from 3ist October, 1974 and effect 
was to be given to these pay-scales and 
dearness allowance from Ist October, 
1974. As the sugar factories were sea- 
sonal factories a retention allowance for 
unskilled seasonal workmen for off-sea- 
son at the rate of 10% of the basic wage 
and dearness allowance payable during 
the crushing year 1974-75 was also pro- 
vided for. The demand put forward by 
the workmen in all these appeals is for 
payment according to the U. P. Pattern, 


3. The Industrial Court, Gujarat, in- 
creased the Graduated dearness allow- 
ance of the unskilled employees from 
Rs. 21 to Rs. 40. But this increase was 
not given at one stage but was spread 
over in three stages, the first stage being 
from 1st July 1976 to 30th June 1977, 
the second stage being from lst July 1977 
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to 30th June 1978 and the third stage 
being from lst July 1978 to 30th June, 
1979 and onwards. The increased gradu- 
‘ated dearness allowance for the first 
period would be Rs. 32 per month; for 
the second period Rs. 36 per month and 
for the third period Rs. 40 per month, 
The existing basic wage for the unskilled 
employee is Rs. 110. The variable dear- 
ness allowance of Rs. 151 per month is 
being paid and the Court found that 
there was no dispute as raised in demand 
No. 2 (c). Regarding variable dearness 
allowance demands Nos. 3, 4 and 5 the 
Court revised the rates from 83 paise 
per point on the rise over 301 points of 
All India Average Consumer Price Index 
Number for Industrial Workers (Base 
1960100) at Re. 1.00 per point for skill- 
ed B operatives and for clerks drawing 
up to Rs. 150 per month as asked for in 
demand No. 5 (i) (b) and from Re. 0.95 
to Rs, 1.12 for All India Average Con- 
sumers Price Index for other employees 
as per demand No. 5 (i) (d). This increase 
was also spread over for a period of 
three years ie. 7 paise for the first period 
from Ist July, 1976 to 30th June, 1977} 
5 paise for, the second period from Ist 
July 1977 to 30th June, 1978 and 5 paise 
for the third period from ist July 1978 
to 30th June, 1979 and onwards. Regard- 
ing demand No. 7 relating to retaining 
allowance to be paid to the unskilled sea- 
sonal employees at the rate of 10 per 
cent of the basic wage and dearness al- 
lowance payable during the crushing 
season 1974-75 and for subsequent years, 
the Court found that the demand was 
justified. The Court gave a retention al- 
lowance of 10% as demanded of the 
basic wage and dearness allowance pay- 
able during the crushing season 1974-75 
and also for the three subsequent years. 


4. On appeal the High Court passed 
an order on 18th October, 1978 as fol- 
lows stating that reasons will be given 
later: 


"(1) The impugned award is hereby 
quashed and set aside, | 

(2) There is no justification for the 
phasing awarded by the Industrial Court 
and hence, the phasing is quashed and 
set aside. . 

(3) and (4) x x x 

(5) The respective co-operative sugar 
societies will pay the costs of the other 
side. Costs quantified at Rs. 300 in each 
matter. Rule is made absolute according- 
ly in Special Civil Applications Nos. 1136 
of 1977, 1148 of 1977, 602 of 1978 and 311 
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of 1978, Special Civil Applications Nos. 
1036 of 1977 and 1505 of 1977 are dis- 
missed.” 


By this order the Court quashed the 
award and set it aside. It also found that 
there was no justification for phasing as 
Court and 
therefore quashed it and set it aside. It 
confirmed with retrospective effect the 
award as given by the Industrial Court, 
The High Court also directed that U. P. 
Pattern will be given full effect with re- 
trospective effect from the date men- 
tioned in the award. The reasons were 
given by the High Court by its judgment 
dated 30th January, 1979. . 


3. The judgment of the High Cour? 
is assailed on the following grounds:— 


1. The grant of neutralisation of vari- 
able dearness allowance at 125% is far 
in excess of what is permissible under 
the Industrial law. 


2. The High Court erred in not taking 
into account depreciation of the sugar 
factories in arriving at the financial 
capacity of the industry for the purpose 
of fixing the wage structure. In any 
event, it was submitted that as the ad- 
ministration of the sugar factories is go- 
verned by the Gujarat Co-operative So- 
cleties Act, 1961, those provisions will 
have to be followed in arriving at the 
net profits and for determining the finan- 
cial capacity of the factories to pay.’ 


3. If was submitted that the Indus- 
trial Court and the High Court erred in 
following the U.P. Pattern on the ground 
that it has been accepted by the other 
States in the South zone without taking 
into account the relevant circumstances 
relating to individual factories. 


4. Lastly it was contended that the 
High Court after guashing the impugned 
award and setting it aside erred in pass- 
ing a new award. 


We ignore the last ground as we feel it 
is purely technical. Though the High 
Court may not be right in stating that 
it quashed and set aside the award, the 
intention is clear from the subsequent 
clauses of the award. We will now pro- 
ceed to deal with the other three objec- 
tions, 

6. It is strongly urged on behalf of 
the appellants that the High Court and 
the Tribunal were in error in allowing 
neutralisation of variable dearness al- 
lowance of 125% which is beyond the 
permissible limits of the industrial law. 
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7. It is common ground that 100% neu- 
tralisation would be achieved by grant- 
ing an increase of 83 paise for rise in 
one point in the cost of living index. 
By granting an increase of one rupee 
for increase of one point the neutralisa- 
tion is by 125%. Dearness Allowance 
was primarily intended as a protection 
of persons whose salaries are at the 
subsistence level to protect them against 
the adverse effects of the rise in prices. 
The Commission on Dearness Allowance 
in May 1967 stated that historically D.A. 
was regarded as applicable to those em- 
ployees whose salaries are at the sub- 
sistence level or at a little above in or- 
der to enable them to face the increase 
in dearness of essential commodities. 
The National Commission of Labour, 
1969, observed that unless money wages 
rise as fast as consumer prices it will 
result in an erosion of real wages. But 
the extent of its impact will depend on 
the margin of cushion available at differ- 
ent level of income. The Commission 
recommended that 95% neutralisation 
should be granted against rise in cost of 
living to those drawing minimum wage 
in non-scheduled employments. 


8. In a series of decisions, this Court 
has expressed the same view. It has 
been held that cent per cent neutralisa- 
tion cannot be allowed as it would lead 
to. a vicious circle and add to the infla- 
tionary spiral. It was observed that 
there was no reason why the industrial 
worker should not make sacrifices like 
all other citizens. In Clerks of Calcutta 
Tramways v- Calcutta Tramways Co. 
Ltd., 1956 SCR 772, this Court said “We 
can now take it as settled that in mat- 
ters of the grant of Dearness Allowance 
except to the very lowest class of ma- 
nual labourers whose income is just 
sufficient to keep body and soul toge- 
ther, it is impolitic and unwise to neu- 
tralise the entire rise in the cost of liv- 
ing by dearness allowance. More so in 
the case of the middle classes’. The 
same view was expressed in the Hindu- 
stan Motors Case (1962) 2 Lab LJ 352 
(SC) and was reaffirmed in Hindustan 
Times Ltd. New Delhi v. Their Work- 
men, (1964) 1 SCR 234, where it was 
observed that the whole purpose of 
dearness allowance being to neutralise 
a portion of the increase in the cost of 
living it should ordinarily be on a slid- 
ing scale and provide for an increase on 
rise in the cost of living and a decrease 
on a fall in the cost of living. In 
Kamani Metals and Alloys Ltd. v, Their 
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Workmen, (1967) 2 SCR 463, it was held 
that 100% neutralisation is not advis- 
able as it will lead to inflation and 
therefore dearness allowance is often a 
little less than one-hundred per cent 
neutralisation. In Bengal Chemical and 
Pharmaceutical Works Ltd. y. Its Work- 
men, AIR 1969 SC 360, it was laid down 
that in considering a claim for dearness 
allowance or revision of dearness al- 
lowance amongst other factors it should 
be borne in mind, (1) Full neutralisation 
is not normally given, except to the 
very lowest class of employees; (2) The 
purpose of dearness allowance being to 


neutralise a portion of the increase in 
the cost of living,* should ordinarily be 
on a sliding scale and provide for an in- - 
crease on the rise in the cost of living 
and a decrease on a fall in the cost of 
living. In Silk & Art Silk Mills Associ- 
ation Ltd. v. Mill Mazdoor Sabha, (1973) 
1 SCR 277, a grant by the Industrial 
Tribunal of 99% neutralisation of in- 
crease in the cost of living was confirm- 
ed as the workmen cannot be denied 
their subsistence wage at its real level 
because some other comparable concern 
is paying at a lower rate. In Killick 
Nixon Ltd. v. Killick & Allied Compa- 
nies Employees Union, (1975) Supp SCR 
453, this Court after approving the pro- 
positions laid down in Bengal Chemical 
case (supra) proceeded to- state at 
p. 467: “There is, however, one thing 
which we must point out lest there 
should be some misconception about it 
and that is that so far as the lowest 
paid employees at or just above the sub- 
sistence level are concerned, they are 
entitled to 100% or at any rate not less 
than 95% neutralisation of the rise in 
the cost of living and hence there 
should be no ceiling on dearness allow- 
ance payable to employees within the 
slab of first Rs. 100, unless it can be 
shown by the management that the rate 
of neutralisation in their case is more 
than 100 per cent. The decision is 
authority for the proposition that the 
rate of neutralisation cannot be more 
than 100% even in the case of lowest 
paid employees. The propositions laid 
down in the decisions cited above were 
reiterated and followed in Shivraj Fine 
Art Litho Works v. State Industrial 
Court, Nagpur, (1978) 3 SCR 411. 


9. The law is thus clear that dearness 
allowance is intended to neutralise a 
portion of the increase in the cost of 
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living. Though 100 per cent neutralisa- 
tion is not: advisable as it will lead to 
inflation, full neutralisation may be per- 
missible only in the case of the lowest 
class of employees. The management is 
entitled to complain if the neutralisa- 
tion is more than 100 per cent. 

10. The purpose of grant of dearness 
allowance is to neutralise the increase 
in the cost of living due to rise in prices. 
Neutralisation may be such as to neu- 
tralise fully the increase in cost of liv- 
ing or may be restricted to neutralise 
only a portion of the increase. Full or 
cent per cent neutralisation can be 
achieved if the increase in the cost of 
living is fully compensated so that the 
pay of the worker is not adversely af- 
fected. But an award of more than 100 
per cent of an increase in the. cost of 
living would be more than neutralisation 
and would in effect give the worker an 
increased wage. The result would be the 
worker would be getting an increased 
wage packet whenever there is a price 
rise a result which would not have been 
envisaged in making provision for grant 
of dearness allowance. 

11, Mr. N. K. Ramamurthi learned 


counsel for the respondents submitted 
that the permissible limit of 100 per cent 


neutralisation is not applicable to cases 


where persons are seasonally employed. 
The learned counsel pointed out that the 
sugar industry does not function for the 
whole year and for months it is closed 
and the workers are left without em- 
ployment during the off-season. In order 


to give some relief to such seasonal wor-. 


kers, he submitted, that the award of 
equalisation of more than 100 per cent 
is justified. This plea cannot be accepted 
for the award of equalisation of more 
than 100 per cent in these cases is not 
based on seasonal employment. To miti- 
gate the hardship of unemployment dur- 
ing the off-season a retention allowance 
has been provided for the seasonal wor- 
kers. The plea that the neutralisation of 
more than 100 per cent is based on sea- 
sonal employment was not taken in the 
pleadings or raised before the courts 
below. 

12. Demand No. 7 relates to claim for 
payment of retaining allowance for the 
unskilled seasonal employees in the off- 
season at the rate of 10 per cent of their 
basic wage and dearness allowance pay- 
able during the crushing season 1974-75. 
The Industrial Court as regards demand 
No. 7 directed that the unskilled season 
employees be paid retaining allowance 
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for the season 1975 at the rate of 10 per 
cent of the basic wage and dearness al- 
lowance payable during the crushing 
season 1974-75. The claim regarding the 
variable dearness allowance is demands 
Nos. 2 (c) and 5 (1) (a) (b). There is no re- 
ference in the proceedings before the 
Industrial Court or the High Court that 
the variable dearness allowance of more 
than 100 per cent equalisation was 
awarded due to the seasonal employment 
of the workers. In the result we accept 
the contention of the appellants that 
variable dearness allowance cannot be 
more than 100 per cent neutralisation. 


13. The second contention raised on 
behalf of the appellants is that in fixing 
fair wages and dearness allowance finan- 


` cial capacity of the co-operative societies 


should be arrived after taking into ac- 
count the depreciation. Mr. Nariman the 
learned counsel submitted that in order 
to keep an industry running it-is neces- 
sary to make provision for depreciation 
as otherwise when the machinery gets 
worn out the industry would grind to a 
halt. The learned counsel submitted that 
though there are certain ‘observations by 
this Court in Unichem Lb. Ltd. v. The 
Workmen, (1972) 3 SCR 567, and Indian 
Link Chain Manufacturers Ltd. v. Work- 
men, (1972) 1 SCR 790, that depreciation 
could not be taken into account in fix- 
ing the gross profits, they do not rule 
out taking into account the depreciation 
in all cases in determining the - financial 
capacity of the industry to bear the in- 
creased burden, 


14. Before considering the decisions - 
which bear on the question we will refer 
to the plea of the appellants that finan- 
cial capacity of sugar industry function- 
ing under the Co-operative Societies Act 
should only be decided according to the 
provisions of S. 66 of the Gujarat Co- 
operative Societies Act, 1961, Act X of 
1962. S. 66 (1) runs as follows:— 


“A society earning profit, shall calcu- 
late its annual net profits by deducting 
from the gross profits for the year, all 
accrued interest which is overdue for 
more than six months, establishment 
charges, contributions, if any, towards 
the provident fund and gratuity fund of 
its employees, interest payable on loan 
and deposits, audit fees, working ex- 
penses including repairs, rents, taxes 
and depreciation, and after providing 
for or writing off bad debts and losses 
not adjusted against any fund created 
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out of profits. A society may, however, 
add to the net profits for the year, inter- 
est accrued in the preceding years, but 
actually recovered during the year. The 
net profits thus arrived at, together with 
the amount of profits brought forward 
from the previous year shall be available 
for appropriation.” 

Relying on the provisions of the -section 
which requires that taxes and deprecia- 
tion should be deducted from gross pro- 
fits for arriving at net profits, it was 
submitted that in determining the finan- 
cial capacity of the industry the. net 
profits as prescribed in the section would 
have to be determined. We do not read 
the section as meaning that wages and 
dearness allowance could only be deter- 
mined after the net profits are arrived 
at. The sub-section itself provides that 
contributions towards provident fund and 
gratuity fund of its employees should all 
be deducted from the gross profits for 
arriving at the net profits. The provi- 
sion for deducting depreciation occurs 
after providing for contribution towards 
provident fund and gratuity. The deter- 
mination of the net profits under the 
section is for a different purpose, name- 
ly for appropriation of the net profits as 
provided for in the Act and does not in 
any way support the contention of the 
appellants, 


15. In deciding the financial capacity 


of an industry this Court has laid down. 


in Ahmedabad Mill Owners’ Association 
etc. y. Textile Labour Association, (1966) 
1 SCR 382, that “Industrial adjudication 
must take into account the problem of 
additional burden which such wage 
structure would impose upon the emplo- 
yer and consider whether the employer 
can reasonably be called upon to bear 
such burden..........006. „It is a long-range 
plan and in dealing with the problem, 
which is difficult and delicate the finan- 
cial position of the employer and the 
future prospects of the industry and the 
additional burden which may be im- 
posed on the consumer must be care- 
fully examined.” This Court after refer- 
ring to the Reserve Bank Bulletin about 
the financial position of the industry and 
about cotton textile industry and other 
authorities on determining the financial 
capacity of an industry observed that 
“industrial adjudication cannot lean too 
heavily on such single-purpose state- 
ments or adopt any one of the tests 
evolved from such statements, whilst it 
is attempting the task of deciding the 
financial capacity of the employer in the 
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context of the wage . problem.” The 
financial capacity of the industry will 
have to be decided in the context of the 
wage problems and the methods adopted 
in determining financial capacity of the 
industry for other purposes need not be 
followed. While examining the financial 
capacity in detail we -must ultimately 
base our decision on a broad view which 
emerges from a consideration of all rele- 
vant factors, such as financial position 
of the employer, the interests of the 
consumer etc, 


16. The wages due to a worker are in 
the nature of expenses just like payment 
for raw materials. In this sense the wages 
are expenses which have to be met whe- 
ther the company works, makes a profit 
or not. So far as the minimum wages 
due to a worker are concerned, the law 
requires that they should be paid first 
and if the industry cannot pay them it 
may as well close. The payment of 
dearness allowance as prescribed under 
the Minimum Wages Act should also 
be provided for in any event. It is set- 
tled law that in fixing fair wages or 
dearness allowance or for making con- 
tribution to provident fund or providing 
for gratuity the financial capacity of the 
industry to, bear the additional burden 
will have to be taken into account. On 
principle of social justice with the deve- 
lopment of industrial law it has now 
been accepted that when the industry 
can bear the burden provision should be 
made for provident fund and gratuity 
scheme. In determining the financial 
capacity of an industry all relevant facts 
will have to be taken into account. The 
principles followed in arriving at the 
profit and loss account for income-tax 
and other purposes may not be conclu- 
sive. The claim of the employer to a 
reasonable profit, that of the share- 
holders for a fair dividend and the in- 
terest of consumer and other relevant 
facts and circumstances will have to be 
taken into account. It is necessary to 
take into account all the facts and cir- 
cumstances relating to the industry for 
determining the financial capacity of the 
industry to pay. 


17. We will now proceed to refer in 
detail to the three decisions of this 
Court which are relied on as authority 
for the proposition that depreciation 
should not be taken into account in fix- 
ing the wage structure. In Gramophone 
Co, Ltd. v. Its Workmen, (1964) 2 Lab 
LJ 131 (S5C), this Court had to examine 
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the financial capacity of the employer 
for determining whether the industry 
-could bear the burden of a gratuity 
scheme, The court found on examination 
of the financial position of the company 
that the profits that were made by the 
company were rupees 7.6 lakhs in 1956- 
57, 7.2 lakhs in 1957-58, 1.6 lakhs in 
1958-58, 1.49 lakhs in 1959-60 and 6.04 
lakhs in 1960-61. On behalf of the com- 
pany it was submitted that the intro- 
duction of the gratuity scheme would 
throw a great burden on the industry 
involving an initial fund of Rs. 33 or 34 
lakhs and that if provision is made for 
income-tax payable and development 
rebate it will be seen that the company 
is running at a loss. The Court found 
that the financial position of the indus- 
try showed that the burden of payment 


of gratuity and provident fund can be. 


made without undue strain on the finan- 
cial position of the employer. The court 
observed that the introduction of a gra- 
tuity scheme will not require an initial 
fund of 33 or 34 lakhs but only involve 
an additional burden of 1.5 lakhs at the 
most. Though the introduction of the 
gratuity scheme may involve an expen- 
diture of Rs. 1.50 lakhs a year the actual 
burden will be Rs. 60,000 as there will 
be a reduction of the income-tax pay- 
able by about 63 per cent. Regarding 
the plea of the company that if the 
amounts due to income-tax and deve- 
lopment rebate are taken out, it would 
show that the company has suffered a 
loss, the Court observed that the. provi- 
sions for income-tax and reserves must 
fake a second place as compared to pro- 
visions for a wage structure. In de- 
clining to accept the contention that 
provision for taxation and reserves 
should have precedence, the Court pro- 
ceeded to base its decision on the find- 
ing that the financial capacity of the in- 
dustry was such that it could bear the 
burden. This Court held that if the in- 
dustry is in a stable condition and the 
burden of provident fund and gratuity 
does not result in loss to the employer 
that burden will have to be borne by 
the employer like the burden of wage- 
structure in the interest of social jus- 
tice. 


18. The statement that provision for 
income-tax and development rebate tak- 
ing only a second place may not be un- 
derstood as holding that they should on 
no account be taken into consideration 
or that a wage increase would be per- 


missible if it would result in reduction 


A.LE. 


of income-tax. The decision is based on 
the finding that the company is in a 
position to bear the burden and the ob- 
servations were incidental and made on 
the facts of the case. It may be noted 
that there is no reference about taking 
into account the depreciation allowance. 
The judgment should be understood as 
hegativing the plea that the income-tax 
and development rebate should be taken 
into account to the extent of showing 
that the industry is running at a loss. 

19. The second decision is Indian 
Link Chain Manufacturers Ltd. v. Their 
Workmen, (1972) 1 SCR 790. The -ques- 
tion arose whether in the matter of de- 
termining surplus the Tribunal was jus- 
tified in taking the figures of deprecia- 
tion allowance and development rebate 
from the balance sheet and not from the 
income-tax assessment orders in which 
the figures were higher and whether for 
determining the return on reserves the 
figures at the end of the year or the 
beginning of the year had to be taken. 
It was held by this Court that there was 
no justification for the rejection of the 
company’s claim for depreciation and 
development rebate and the same be al- 
lowed as per income-tax assessment. 
The Court allowed depreciation allow- 
ance and development rebate. In deter- 
mining the financial position of the com- 
pany the court observed that it would 
not be appropriate to approach its capa- 
city to bear the burden from an inves- 
tors point of view. The overall picture 
of the soundness of the undertaking and 
its future prospects must be taken into 
account.* The Court adopted the princi- 
ples laid down in the Bharatkhand Tex- 
tile Mig. Co, Ltd. v. Textile Labour As- 
sociation, Ahmedabad, (1960) 3 SCR 329, 
which are as follows :— 


“It is not disputed that the benefit of 
pratuity is in the nature of refiral bene- 
fit and there can be no doubt that be- 
fore framing a scheme for gratuity in- 
dustrial adjudication has to take into 
account several relevant facts; the 


financial condition of the employer, his 
profit making capacity, the profits earn- 
ed by him in the past, the extent of his 
reserves and the chances of his reple- 
nishing them as well as the claim for 
capital invested by him, these and other 
material considerations may have to be 
borne in mind in determining the terms 








*(Emphasis supplied) 
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of the gratuity scheme,” (Emphasis sup- 
plied) 

Thus the picture of an overall fact that 
has to be taken into account in deter- 
mining the financial capacity is the 
financial condition of the employer,. his 
profit making capacity, the profits earn- 
ed by him in the past, the extent of his 
reserves and the chances of his reple- 
nishing them as well as the claim for 
capital invested by him. After referring 
to the decision in the Hindustan Anti- 
biotics Ltd. v, The Workmen, (1967) 
SCR 652, at p 809, the Court made 
the following observations :— 


"Tt is pertinent to notice that gratuity 
and wages in industrial adjudication are 
placed on the same footing and have 
priority over Income-tax and other re- 
serves, as such in considering the finan- 
cial soundness of an undertaking for the 
purposes of introduction of a gratuity 
_ scheme the profits that must be taken 
into account are those computed prior 
to the deduction of depreciation and 
other reserves,” 


As already pointed out in Gramophone 
Co's case there is no reference to de~ 
duction of depreciation, In the case un- 
der consideration Le, Indian Link Chain 
Ltd., the Court at p. 807 allowed the 
claim of the company for a deduction on 
account of depreciation and develop- 
ment rebate at Rs. 161054 and Rs. 5822 
instead of Rs. 80190 and Rs. 3970. On 
the facts of the case it is found that the 
industry was in a position to bear the 
burden, 


20. In Unichem Laboratories Lid. v. 
The Workmen, it was found that the 
average gross profits of the company ex- 
ceeded Rs. 40 lakhs and the additional 
financial burden by the revision of the 
wage structure was Rs. 5.55 lakhs. On 
the facts the court held that the Tribu- 
nal was justified in computing gross 
profits without deducting tax, deprecia- 
tion and development rebate. The court 
accepted the plea on behalf of the com- 
pany that the decision in Gramophone 
Co. Ltd. had no occasion to consider 
whether depreciation reserve can be de- 
ducted or not. 


21. Scrutinising the figures given at 
p- 581 of the Reports the Court found 
that the average net profit worked out 
to Rs. 1384691.00. The depreciation that 
was claimed was Rs. 544918 for 1965- 
66, 555035 for 1966-67, 784824 for 


*(Emphasis supplied.) 
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1967-68, 1111775 for 1968-69 and 
916719 for 1969-70. On the facts the 
Court found that the company had the 
financial capacity. The inclusion or ex- 
clusion of the depreciation allowance 
would not have made any difference to 
the capacity of the industry to bear the 


‘additional burden, The- decision may not 


be understood as laying down a princi- 
ple of law that in no case the deprecia- 
tion could be taken into account, 


22. It may be remembered that in 
Bharatkhand Textile Mfg. Co. Ltd. (su- 
pra) the guidelines that were indicated 
were that in determining the capacity to 
pay by the industry the financial condi- 
tion of the employer, his profit making 
capacity, the profits earned by him in 
the past, the extent of his reserves and 


the chances of his replenishing them as 
well as the claim for capital invested by 
him*, these and other material considera- 


tions may have to be borne in mind, 
Thus the extent of the reserves, the 
chances of replenishing them as well as 
the claim for capital invested by him 
and as observed in Ahmedabad Mil- 
owners’ Association v. Textile Workers, 
(1966) 1 SCR 382, will have to be 
taken into account. The position of the 
industry should be examined in detail 
and the decision should be based on a 
broad view which emerges from a con- 
sideration of all relevant factors such as 
whether the employer can reasonably be 
called upon to bear the burden and 
whether the additional burden imposed 
on the consumer is justified would also 
have to be carefully examined. As 
pointed out in the Ahmedabad Mill- 
owners’ Association case (supra), “It is a 
long-range plan and in dealing with the 
problem, which is difficult and delicate 
the financial position of the employer 
and the future prospects of the industry 
and the additional burden which may be 
imposed on the consumer must be care- 
fully examined.” 


23. It may be that for prudent man- 
agement of an industry it will be de- 
sirable to take into account to some ex- 
tent the depreciation of the machinery 
for otherwise after lapse of years the 


machinery may get worn out and with- 


out provision for replacement the indus- 
try itself will come to a stop. Whether 
provision for such depreciation should 


be made and if so to what extent will 


*(Emphasis supplied). 
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depend upon the facts of the case, De- 
preciation allowance to the extent of 
making out a loss need not be accepted 
but reasonable provision should be made, 
The three decisions of this Court refer- 
red to were given on the particular facts 
of the case and may not be understood 
as laying down that under no circum- 
stances deduction for depreciation, re- 
serves etc. could be made, It is of utmost 
importance that the industry must be 
kept going as long as it could pay the 
. minimum wages. It may sometimes be 
necessary for the workers to make some 
sacrifice to keep the industry going, It 
is not wise to kill the goose that lays the 
golden eggs. The capacity of the indus- 
try to bear the burden will have to be 
taken into account in determining whe- 
ther provision could be made for fixing 
a wage structure including provision for 
contribution to provident fund, gratuity 
etc. In determining the capacity of the 
industry to bear the burden all relevant 
facts will have to be taken into account 
and actual state of affairs determined, 
The procedure adopted by the industry 
to determine the financial capacity for 
other purposes may not be relevant. It 
cannot be taken as a hard and fast rule 
that provision for depreciation, provi- 
sion for development rebate, tax liabilli- 
ties should never be allowed. While the 
preservation of the industry is para- 
mount the attempts of the management 


to show that the company is running af 


a loss by boosting the depreciation al- 
lowance ete, should not be permitted. 
In short the real capacity of the indus- 
try to bear the extra burden will have 
to be determined. | 


24. An employer claiming deprecia- 
tion allowance is only entitled to the ac- 
tual or probable depreciation of the max 
chinery, tools etc. for the period due to 
wear and tear. The depreciation cannot 
be computed on any notional basis or on 
the profit and loss account furnished by 
the company. In the cases before us the 
management has claimed by way of de- 
preciation the cost of purchase of machi- 
nery for expansion of the manufactur- 
ing plant. In the matter relating to 
Chalthan Sugar Mills in the profit and 
loss account for the year ending June 30, 
1975 Rs. 1,07,56,523 is claimed by way 
of depreciation at the end of the year. 
The balance brought forward on this 
account from the previous year is 
Rs. 79,11,066. During the year, an 
amount of Rs. 28,45,457 is added. In the 

profit and loss account for the year end- 


pP ! 1 aa { 
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ing June 30, 1976 the depreciation 
fund increased from Rs. 1,07,56,523 to 
Rs. 1,30,24,742. In the profit and loss ac- 
count for the year ending June 30, 1977 
an amount of Rs. 22,97,553 is added to 
the depreciation fund, The figures fur- 
nished þy the other sugar factories fol- 
low the same pattern, During the course 
of arguments the appellants admitted 
that the amount shown as depreciation 
actually represented the cost of pur- 
chase of new machinery and balance for 
expansion of tbe manufacturing units, 
These amounts relate to expansion of 
the industry and should be shown in 
the capital account and cannot be claim-~ 
ed as deduction due to depreciation. The 
accounting of the sugar factories con- 
cerned is for the purpose of minimising 
the profits and showing loss for the pur- 
pose of depriving the workers of their 
due, Such depreciation cannot be allowed. 
But as. pointed out by us the actual de- - 
preciation which should be deducted in 
the interest of the industry can be taken 
into account, In the cases before us if 
the inflated figures should be left out 
of account, We feel that the industry 
has the capacity to pear the burden dua 
to increase in expenditure by this Judg- 
ment. Running at a loss by boosting tha 
depreciation should not be permitted. In 
short the real capacity of the industry 
to bear the extra burden will have ta 
be determined, 


25. The High Court after referring ta 


‘the decisions of this Court in Gramo- 


phone Co. and Indian Link Chain Manu- 
facturers and the Shivraj Litho Works 
(supra) came to the conclusion that 
gross profits before allowance is made 
for depreciation has to be taken into am 
count for the purpose of considering the 
paying capacity of the industry. The 
High Court added the amount of de~ 
preciation to the net profits as shown in 
the balance sheet and found that large 
profits were available as gross profits. 
The High Court was of the view that 
the position of the three factories in 
South Gujarat, namely Gandevi, Bar- 
doli and Madhi is not at all gloomy so 
far as their financial prospects are con- 
cerned. The High Court found that 
though the price of sugarcane was fixed 
for delivery at the factory, it has paid 
the price to the growers ex-sugarcane 
field, thus bearing the charges for cut- 
ting sugarcane and for carrying it to 
the factory premises from the fleld. This 
payment was unjustified and was in- 
tended for the benefit of the members 
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of the co-operative society and resulted 
in showing of a ‘Paper Loss’. We are 
unable to agree with the conclusion of 
the High Court that this payment is un- 
justified and is for the purpose of bene- 
fiting its own members. It is submitted 
on behalf of the factories that the sugar 
factories pay an extra amount to the 
growers to induce them to cultivate 
sugarcane for a profit and thereby pre- 
venting them from cultivating other 
crops and reducing the area under sugar- 
cane cultivation. The finding of the High 
Court that this extra payment is to bene- 
fit the members of the society itself is 
also not borne out as there are members 
. [who are not growers of sugarcane. The 
benefits by way of giving fertilisers at 
a discount etc. will not profit members 
who are not growers. The High Court 
has not estimated the likely increase in 
profits due to increase in the price of 
sugar levy along with the increase in ex- 
penditure due to the revision of the wage 
structure which it has estimated at about 
Rs. 5 lakhs. Further as pointed out by 
us earlier the High Court erred in add- 
ing back the depreciation and other re- 
serves without determining as to (to) what 
extent such allowances are permissible 
onthe facts of the case. For the reasons 
stated we feel that the financial capacity 
of the industry has not been. determined 
in the manner in which it ought to have 
been done, 


26. The wages are normally fixed on 
the basis of industry-cum-region. The 
U. P. Pattern was fixed by the Uttar 
Pradesh Government on an agreement 
between the parties under Section 3 (b) 
of the U. P. Industrial Disputes Act, 1947 
(U. P. Act No. 18 of 1947). The order 
under Section 3 (b) is provisional in cha- 
racter. Section 3 (d) provides for fixing 
the wages after proper adjudication. No 
such adjudication took place in U. P. 
after the passing of the order under Sec- 
tion 3 (b). Even though normally the 
wages are fixed on the industry-cum- 
region basis it is open to the industry 
to plead that it has not the financial 
capacity to bear the increased burden. 
When such a plea is specifically raised 
it is the duty of the Industrial Court to 
determine whether the increased burden 
could be borne by the particular indus- 
try. The reason given by the Industrial 
Court and the High Court for following 
the U. P. Pattern is that it has been ac- 


cepted by various sugar factories in the 


southern region and a neighbouring fac- 
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tory Kodinar Sugar Factory and hence 
there is no reason for not applying the 
same rates to the appellant factories. On 


behalf of the appellant it was pleaded 
that it is not admitted that all the sugar 
factories in the southern region 
have accepted the U, P. Pattern. It was 
submitted that the case of the Kodinar 
is different because it was established 
long time ago and is a flourishing con- 
cern, 


27. In view of the order we propose 
to make we do not feel called upon, to 
examine in detail the financial capacity 
of the various factories or to remit it to 
the Industrial Court for that purpose. 
We have found that the order of the In- 
dustrial Court and the High Court relat- 
ing to the provision for variable dear- 
ness allowance of more than 100% neu- 
tralisation is not sustainable in law and 
will have to be set aside. Regarding the 
award relating to the retention allowance 
of the unskilled workers at 10% of the 
basic wage and the dearness allowance 
payable during the crushing season, it 
was not challenged before the High 
Court. The only question therefore which 
is in dispute is the increase of graded 
dearness allowance from Rs. 21 to Rs. 40 
with effect from the date of the award. 
We do not think that the increase in 


‘burden under this head would be beyond 


the financial capacity of the factories 
especially as we are satisfied that the 
claim for depreciation is highly exag- 
gerated. Taking all the circumstances 
relating to the financial capacity of the 
factories we are satisfled that the in- 
crease in the burden due to the increase 
in the graded dearness allowance will 
be within the capacity of the industry, 
We therefore find no reason for remit- 
ting the matter .back to the Industrial 
Court. We set aside the award relating 
to the grant of graded dearness allow- 
ance at more than 100% but direct that 
it will be confined to 83 paise for increase 
of one point Le. limited to cent per cent 
neutralisation. So far as the increment 
of the graded dearness allowance 
from Rs. 21 to Rs. 40 from the date of 
the award and the retention allowance at 
10% of the basic wage and dearness al- 
lowance payable during the crushing 
season to the unskilled workers is con- 
cerned, it is confirmed, 


28. The appeals are disposed of ac- 
cordingly. The appellant will pay costs 
of the respondents one set of Rs, 2,000 


42 S. C. 
, which will be divided amongst the re- 


spondents, 
Order accordingly, 





ATIR 1980 SUPREME COURT 42 
(From: Bombay)" 
N. L. UNTWALIA AND 
R. S. PATHAK, JJ.** 
i ae Appeal Ne. 628 of 1976, D/- 6-5- 

State of Maharashtra, Appellant v, 
Veerappa R. Saboji and another, Respon-~ 
dents. 

(A) Bombay Judicial Service Recruit- 
ment Rules (1956), R. 4 (2) (iv) — Conti- 
nuation of Judicial Officer belonging to 
Junior Branch, Class I, in service after 
. period of probation — Officer cannot be 
deemed to be automatically confirmed. 
Spl. ‘Civil Appln. No. 138 of 1972, D/- 
4-3-1976 (Bom), Reversed. (Constitution 
of India, Art. 309). 

There are two parts of clause (iv) of 
sub-rule (2) of R. 4—(1) that it is impe- 
rative to put every Judicial Officer ap- 
pointed under sub-rule (2) on probation 
for a minimum period of two years “un- 
less otherwise expressly directed” and 
(2) on the expiry of the said period of 
two years the person appointed may be 
confirmed if there is a vacancy and if 
his work is found to be satisfactory. The 
plain meaning of the rule is that there 
is no automatic confirmation on the ex- 
piry of the probationary period of two 
years in the first instance. On the expiry 
of the said period and on the fulfilment 


of the requirement of sub-clauses (a) & | 


(b) a Government servant becomes eligi- 
ble, for ‘being confirmed and normally 
he is likely to be confirmed. But it is a 
matter of common knowledge in many 
branches of Government service includ- 
ing the Judiciary that for administrative 
Teasons or otherwise the confirmation is 
delayed and is made at a subsequent 
time. It may also be delayed for watch- 
ing the work of the Government servant 
for a further period. The expression “un- 
less otherwise expressly directed” gov- 


"Spl. Civil Appln. No. 138. of 1972, D/- 
4-3-1976 (Bom). 


**(The Judgments are printed in the 
order in which they are given in the 
certified copy. The first judgment is not 
therefore, necessarily the leading judg- 
ment.—Ed.) 
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erns only the first part of clause (iv) and 
not the second. The rule in question, 
therefore, comes under the ordinary and 
normal rule that without an express 
order of confirmation the Government 
servant will not be taken to have been 
confirmed in the post to which he was 
appointed temporarily and/or on proba- 
tion. An officer cannot pe deemed to 
have been confirmed in service merely 
because, after campletion of probation- 
ary period, he was appointed as ‘officiat~ 
ing’ Civil Judge. Special Civil Appin, 
No. 138 of 1972, D/- 4-3-1976 (Bom), Re- 
versed. (Case law discussed). 
(Paras 6, 9 and 17) 
(B) Constitution of India, Art. 311 (2)— 
Simple termination of probationer or 
temporary servant — Servant, if can 
show by reference to official records that 
termination is by way of punishment. 


Per Untwalia, J.:— Even in the case of 
a temporary or officiating Government 
servant his services cannot be terminat- 
ed by way of punishment casting a 
stigma on him in violation of the require- 
ment of Article 311 (2). This principle is 
beyond any dispute but the difficulty 
comes in the application of the said 
principle from case to case If a Gov- 
ernment servant is compulsorily retired 
or one who is officiating in a higher post 
is reverted to his parent cadre, or when 
the services of an officiating or tempo- 
rary Government servant are dispensed 
with by an order of termination simpli- 
citer, then problems arise in finding out 
whether it is by way of punishment. In 
different: kinds of situation, different 
views have been expressed. Yet the 
underlying principle remains the same. 
One should not forget a practical and 
reasonable approach to the problem in 
such cases. Ordinarily and generally, and 
there may be a few exceptions, any of 
the three courses indicated above is taken 
recourse to only if there are some valid 
reasons for taking the action against the 
Government servant. If a probe in the. 
matter is allowed to be made in all such 
cases than curious results are likely to 
follow. In a given case there may be 
valid reasons, may be of a serious kind, 
which led the authorities concerned to 
adopt one course or the other as the facts 
of a particular case demanded. If one 
were to say in all such cases that the 
action has been taken by way of punish- 
ment then the natural corollary to this 
would be that such action could be taken 
if there was no. such reason in the back- 
ground of the action. Fhen the argument 
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advanced is that the action was wholly 
arbitrary, mala fide and capricious and, 
therefore, it was violative of Article 16 
of-the Constitution. Where to draw the 
line in such cases? Ordinarily and gene- 
rally the rule would be that you have 
to look to the order on the face of it and 
find whether it casts any stigma on the 
Government servant. In such a case 


there is no presumption that the order’ 


is arbitrary or mala fide unless a very 
strong case is made out and proved by 
the Government servant who challenges 
such an order. (Para 10) 


Per Pathak, J.:— Where the services 
of a temporary Government servant or a 
- probationer Government servant are 
terminated by an order which does not 
ex facie disclose any stigma or penal 
consequences against the Government 
servant and is merely a termination order 
simpliciter, there is no case ordinarily 
for assuming that it is anything but what 
it purports to be. Where, however, the 
order discloses on the face of it that a 
stigma is cast on the Government ser- 
vant or that it visits him with penal con- 
sequences, then plainly the case is one 
of punishment. There may still be an- 
other kind of case where although the 
termination of services is intended by 
way of punishment, the order is framed 
as a termination simpliciter. In such a 
case, if the Government servant is able 
to establish by material on the record 
that the order is in fact passed by way 
of punishment, the innocence of the lan- 
guage in which the order is framed will 
not protect it if the procedural safe- 
guards contemplated by Article 311 (2) 
of the Constitution have not been satis- 
fied. In a given case, the Government 
servant may succeed in making out a 
prima facie case that the order was by 
way of punishment but an attempt to 
rebut the case by the authorities may 
necessitate sending for the official re- 
cords for the purpose of determining the 
truth. It is in such a case generally that 
the official records may be called för 
by the Court. It is not open to the Court 
to send for the official records on a mere 
allegation by the Government servant 
that the order is by way of punishment. 
For unless there is material on the re- 
eord before the Court in support of that 
allegation, an attempt by the Court to 
find out from the record whether the 
termination of service is based on the 
unsuitability of the Governmerit servant 
in relation to the post held by him or 
is in reality an order by way of punish- 
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ment will in effect be an unwarranted 
attempt to delve into the official re- 
cords for the purpose of determining 
the nature of the order on the basis of 
a mere allegation of the Government 
servant, On a sufficient case being made 
out on the merits before the Court by 
the Government servant it is open to the 
Court to resort to scrutiny of the official 
records for the purpose of verifying the 
truth. The Court should not decline to 
peruse the official records in an appro- 
priate case and where considerations of 
privilege and confidentiality do not 
suffer, the information set forth in the 
records should be made available to the 
Government servant. The mere possibi- 
lity that the official records could con- 
firm what the Government servant had 
set out to prove and prima facie had, 
indeed, proved should not shut out dis- 
Closure of the information. (Para 18) 
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.Mr. M. N. Phadke, Sr. Advocate (M/s. 
S. K. Mehta and M. N. Shroff, Advo- 
cates with him), for Appellant; M/s. 
G. L. Sanghi and F. S. Nariman, Sr. Ad- 
vocates (Mr. K. R. Nagaraja, Advocate 
with them), for Respondent No. 1. 


UNTWALIA, J.:— This appeal by spe- 
cial leave has been preferred by the 
State of Maharashtra from the judg- 
ment of the Bombay High Court given 
in a Writ Petition filed by respondent 


‘No. 1 for quashing the order of termi- 


nation of his service. The High Court 
has alowed the Writ Petition and 
quashed the order, 


2. Respondent No, 1 was appointed a 
Civil Judge (Junior Division) and Judi- 
cial Magistrate, First Class, on probation 
in accordance with the Bombay Judicial 
Service Recruitment Rules, 1956 — here- 
inafter referred to as the Rules. In 
paragraph 3 of the appointment letter 
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dated 31st October, 1960 it was clearly 
stated:— 


“You will be on probation for a period 
of two years from the date on which 
you take charge of your appointment, 
and during this period your appointment 
is liable to be terminated without notice, 
After the period of probation your ser- 
vices are liable to þe terminated on one 
month’s notice as long as your appoint- 
ment is temporary. It should be clearly 
understood that your appointment at 
present is purely temporary.” 
Respondent No. 1 pursuant to the said 
letter of appointment joined the Judi- 
cial Service, Class II, in the State of 
Maharashtra on the 7th December, 1960. 
The two years’ probationary period ori- 
ginally fixed expired on 6th December, 
1962; even so he was allowed to continus 
in the post only in an officiating capa- 
city and was not confirmed. His services 
were terminated by a simple order of 
termination dated the 15th December, 
1971 which ran as follows:— 


“The Government is pleased to termi- 
nate the services of Shri V. R. Saboji, 
Officiating Civil Judge (Junior Division) 
and Judicial Magistrate, First Class, 
Kalamnuri, District Parbhani with effect 
from ist February, 1972.” 


A copy of the above order was forward- 
ed to and served upon the first respon- 
dent along with a covering letter of that 
date expressly stating therein:— 

“Your appointment is still temporary 
and your services are liable to be termi- 
nated on one month’s notice. I am to 
state that Government has decided to 
terminate your services with effect from 
lst February, 1972 and that you will, 
therefore, cease to be in service with 
effect (from) that date. A formal order 
is enclosed herewith.” 


3. The first respondent challenged the 
order of his termination in the High 
Court by filing a Writ Petition implead- 
ing the then Law Secretary to the Gov- 
ernment of Maharashtra as respondent 
No. 1, State of Maharashtra, respondent 
No. 2 and S/Shri K. N. Wahi and P. G. 
Karnik as respondents 3 and 4 respec- 
tively. To put it briefly, the case made 
out by the first respondent in his Writ 
Petition was that he had become a con- 
firmed Government servant and the 
order terminating his services simpliciter 
was by way of punishment. Respondents 
3 and 4 were respectively District and 
Inspecting District Judges in the District 
where respondent No. 1 happened to 
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work under them. They bore some ill- 
feeling and ill-will against him and had 
made certain enquiries and reported the 
matter to the High Court as a result of 
which, according to the belief of the 
said respondent, some adverse remarks 
were given to him and his services were 
terminated at the insinuation of the said 
two officers. Affidavits were filed on þe- 
half of the State of Maharashtra and 
respondents 3 and 4 as well. The latter 
two in their counters denied the allega- 
tions of mala fides against them. 


4. In the High Court the following 
five points were urged on behalf of re- 
spondent No. 1:— 


“(1) That the order of termination has 
been passed as by way of punishment 
which amounts, in fact, to dismissal and 
since the provisions of Article 311 (2) 
have not been complied with, the order 
is void; 

(2) That the petitioner has been pure 
posefully picked for discharge when 
many of his juniors were allowed to ba 
retained. Therefore, the order is viola- 
tive of Article 16 of the Constitution; 

(3) The order has been passed mala 
fide with a view to circumvent the pro- 
visions of Article 311 of the. Constitu- 
tion; 

(4) The petitioner had, in fact, at the 
time of termination of his services be- 
come permanent employee in accordance 
with Rule 4 (2) (iv) of the Bombay Judi- 
eee Service Recruitment Rules, 19563 
an 

(5) The order is bad as it is passed in 
violation of the provisions of Article 235 
of the Constitution.” 


Point No. 5 was decided against 
respondent No. 1. Apropos tbe 
other four points the High Court has 


held—~ (1) that the respondent No. 1 will 
be deemed to have been confirmed in 
his post because his work was satisfac- 
tory and a vacancy in the permanent 
cadre was available. The Government 
had no discretion in the matter and it 
was bound to confirm the said respon- 
dent under Rule 4 (2) (iv) of the Rules; 
(2) that the appointment of respondent 
No. 1, therefore, could not be terminat- 
ed by a simple notice of termination and 
it was passed by way of punishment in 
violation of Article 311 (2) of the Con- 
stitution, The High Court did not hear 
the counsel on either side on the point 
of mala fides and they also agreed not 
to advance any argument on that point, 
as mentioned in the High Court judg- 
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ment, Before us also, except in passing, 
no argument of any substance was ad- 
vanced to press the point of mala fides, 
The correctness of the decision 
of the High Court was assailed 
before us by Mr. M. N. Phadke, appear- 
ing for the appellant, while it was sought 
to be sustained by Mr. F. S. Nariman 
appearing for respondent No. 1. I now 
proceed to examine the rival contentions 
of the parties, 


5. In the High Court judgment there 
is a reference to an undertaking given 
by respondent No. 1 showing his willing- 
ness to accept the employment on a 
temporary basis. But that apart, the 
letter of appointment itself had indicat- 
ed that he was being appointed on pro- 
bation and in a temporary capacity. It 
is necessary at this stage to read the re- 
levant provisions of the Rules. Sub- 
rule (2) of Rule 4 deals with method of 
recruitment to the Junior Branch, Class 
TI and clause (iv) of sub-rule (2) states:— 


“Unless otherwise expressly directed, 
every person appointed under the last 
foregoing sub-rule shall be on probation 
for a period of two years and on the 
expiry of such period he may be con- 
firmed ift— 

(a) there is a vacancy; and 

(b) his work is found satisfactory.” 
There was sub-clause (c) also which was 
deleted in 1961 and we are not concern- 
ed with that sub-clause. 


6. There are two parts of cl. (iv}— 
(1) that it is imperative to put every 
person appointed under sub-rule (2) on 
probation for a minimum period of two 
years “unless otherwise expressly direct- 
ed” and (2) on the expiry of the said 
riod of two years the person appoint- 
ed may be confirmed if there is a vacancy 
and if his work is found to be satisfac~ 
tory. The plain meaning of the rule is 
that there is no automatic confirmation 
on the expiry of the probationary period 
of two years in the first instance. On 
the expiry of the said period and on the 
fulfilment of the requirement of sub- 
clauses (a) and (b) a Government ser- 
vant becomes eligible for being confirm- 
ed and normally he is likely to be con- 
firmed. But it is a matter of common 
knowledge in many branches of Govern- 
ment service including the Judiciary 
that for administrative reasons or other- 
wise the confirmation is delayed and is 
made at a subsequent time. It may also 
be delayed for watching the work of the 
Government servant for a further period, 

















State of Maharashtra v. V. R. Saboji (Untwalia J.) 


{Prs. 4-7] S.C. 45 


The expression “unless otherwise ex- 
pressly directed” governs only the first 
part of clause {iv) and not the second 






and normal rule that without an exp 
order of confirmation the Government 
servant will not be taken to have been 


tion. It is'not covered by the exceptional 
rule like the one which was the subject- 
matter of consideration of this Court in 
State of Punjab vy. Dharam Singh, (1968) 
3 SCR 1. ; 

7. In Kedar Nath v. State of Punjab, 
AIR 1972 SC 873 Palekar J. delivering 
the judgment on behalf of this Court 
said at page 876, column 2:— 


“The law on the point is now well 

settled. Where a person is appointed as 
& probationer in any post and a period 
of probation is specified, it does not fol- 
low that at the end of the said specified 
period of probation he obtains confirma- 
tion automatically even if no order is 
passed in that behalf. Unless the terms 
of appointment clearly indicate that 
confirmation would automatically follow 
at the end of the specified period, or 
there is a specific service rule to that 
effect, the expiration of the probationa- 
ry period does not necessarily lead to 
confirmation. At the end of the period 
of probation an order confirming the 
officer. is required to be passed and if no 
such order is passed and he is not rev- 
erted to his substantive post, the result 
merely is that he continues in his post as 
a probationer.” 
I am aware that a review against this 
judgment was allowed and the appeal 
was re-heard recently by a Division 
Bench of this Court to which I was a 
party. The appeal was again dismissed 
and no different view of law was ex- 
pressed therein than the one extracted 
above. Bachawat J. also while delivering 
the judgment on behalf of a Constitu- 
tion Bench of this Court in Dharam 
Singh’s case (supra) has said at page 4 
thus:— 

“This Court has consistently held that 
when a first appointment or promotion 
is made on probation for a specific 
period and the employee is allowed to 
continue in the post after the expiry of 
the period without any specific order of 
confirmation, he should be deemed to 
continue in his post as a probationer 
only, in the absence of any indication to 


46 S.C. [Prs. 7-9] 


the contrary in the original order of ap- 
pointment or promotion or the service 
rules. In such a case, an express order 
of confirmation is necessary to give the 
employee a substantive right to the post, 
and from the mere fact that he is al- 
-~ lowed to continue in the post after the 
expiry of the specified period of proba- 
tion it is not possible to hold that he 
should be deemed to have been confirm- 
ed.” 


In Rule 6 (3) of the Punjab Educational 
Service (Provincialised Cadre) Class M, 
Rules, 1961 a certain period had been 
fixed beyond which the probationary 
period could not be extended. It was þe- 
cause of that it was held that when the 
Government servant was allowed to 
continue in the post after completion of 
the maximum period of probation with- 
out an express order of confirmation he 
could not be deemed to continue in that 
post as a probationer by implication. In 
other words because of the express pro- 
vision in the rule . vis-a-vis the maxi- 
mum period of probation the confirma- 
tion was automatic. There is nothing of 
the kind to be found in the rules in the 
present case. The view of the High 
Court to the contrary is erroneous and 
cannot be sustained. 


8- Mr. Nariman submitted that if an 
interpretation were to be given to 
Rule 4 (2) (iv) that it depended upon 
the sweet will of the appointing autho- 
rity to confirm a Government servant 
as and when it liked, then the rule 
would be violative of Arts. 14 and 16 of 
the Constitution. He placed reliance 
upon a decision of this Court in S. B, 
Patwardhan v. State of Maharashtra, 
_ (1977) 3 SCR 775, in support of his con- 
tention. I find no substance in the argu- 
ment. The question for consideration in 
that case related to the computation of 
seniority between the direct recruits 
and the promotees in the Engineering 
cadre. In that connection it was said at 
page 796 thus :— 


“Confirmation is one of the inglorious 
uncertainties of government service de- 
pending neither on efficiency of the in- 
cumbent nor on the availability of sub- 
stantive vacancies. A glaring instance 
widely known in a part of our country 
is of a distinguished member of the ju- 
diciary who was confirmed as a District 
Judge years after he was confirmed as 
a Judge of the High Court. It is on the 
record of these writ petitions that offi- 
ciating Deputy Engineers were not con- 
firmed even though substantive vacan- 
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cies were available in which they could 
have been confirmed. It shows that con- 
firmation does not have to conform to 
any set rules and whether an employee 
should be confirmed or not depends on 
the sweet will and pleasure of the gov- 
ernment,” 


These observations were made with re- 
ference to apparent discriminatory re- 
sults which followed by applying differ- 
ent standards to the members of the 
two groups for determining their senio- 
rity, one the direct recruits and the 
other promotees. I am not concerned 
with such a situation in the present case. 
It was not suggested on behalf of the 
Government that the confirmation de- 
pended on the sweet will and the plea- 
sure of the Government. What was, 
however, argued was that on the fulfil- 
ment of the two conditions mentioned in 
sub-cls. (a) and (b) of cl. (iv) of sub- 
rule (2) of rule 4 of the Rules the Gov- 
ernment servant became eligible but 
there may be several other reasons, 
administrative or otherwise, which may 
delay the confirmation. The confirmation 
can surely be delayed if the suitability 
of the Government servant has got to 
be watched further to decide whether 
he should be confirmed in the post or 
not. : 


§. Mr. Nariman pointed out that the 
High Court in support of its view has re- 
lied upon a resolution of the Govern- 
ment dated the 19th April, 1963 and the 
Gazette Notification dated the llth May, 
1963. It is not necessary to quote both 
in my judgment. [t would suffice to re- 
fer to the wordings of the notification 
only. It reads as follows :-— 


“On satisfactory completion of the 
probationary period of two years, Shri 
V. R. Saboji is appointed with effect 
from 6th December, 1962 (afternoon) as 
officiating Civil Judge (Junior Division) 
and Judicial Magistrate, First Class.” 
The submission was that respondent- 
No. 1 had satisfactorily completed his 
probationary period of two years and, 
therefore, he should be deemed to have 
been confirmed on the strength of this 
notification. But such an argument is in 
the teeth of the language of the notifi- 
cation itself as it says that he was 
appointed from 6th December, 1962 as 
“officiating Civil Judge (Junior Division) 
and Judicial Magistrate, First Class.” In 
other words even after the completion 
of the two years period he continued in 
Officiating capacity and was not confirm- 
ed in the post, Two inferences are pos- 
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sible to be drawn from this — (1) that 
the period of probation . in case of re- 
spondent No. 1 stood extended beyond 
two years until and unless he was con- 
firmed and (2) that in any event he con- 
tinued in the post in his temporary or 
officiating capacity. No order was ever 
made confirming respondent No. 1 in 
the post and without such an order it is 
difficult to sustain the view of the -High 
Court that he was confirmed. 


10. The question of violation of 
Art. 311 (2) has to be examined in two 
perspectives. Firstly, if it could be held 
in agreement with the High Court that 
he should be deemed to have been con- 
firmed in the post to which he was ini- 
tially appointed, it is plain that termi- 
nating his services by a notice of term- 
ination- simpliciter like the one’ given in 
this case, will be violative of the re~ 
quirement of Art. 311 (2). On my finding 
it is manifest that it is not so. He was 
continuing in the post in an officiating 
capacity. His services could be termin- 
ated by one month’s notice simpliciter 
according to the terms of the employ- 
ment. Secondly the question to be exa- 
mined is whether the termination was 
by way of punishment. Even in the case 
of a temporary or officiating Govern- 
ment servant his services cannot be ter- 
minated by way of punishment casting 
a stigma on him in violation of the re- 
quirement of Art. 311 (2). This principle 
is beyond any dispute but the difficulty 
comes in the application of the said 
principle from case to case. If a Gov- 
rmment servant is compulsorily retired 
or one who is officiating in a higher post 
is reverted to his parent cadre, or when 
the services of an officiating or tempora- 
ry Government servant are dispensed 
with by an order of termination simpli- 
citer, then problems arise in finding out 
whether it is by way of punishment. In 
different kinds of situation, different 
views have been expressed. Yet the un- 
derlying principle remains the same. 
One should not forget a practical and 
reasonable approach to the problem in 
such cases. Ordinarily and generally, 
and there may be a few exceptions, any 
of the three courses indicated above is 
taken a recourse to only if there are 
some valid reasons for taking the action 
against the Government servant If a 
probe in the matter is allowed to be 
made in all such cases than curious re- 
sults are likely to follow. In a given 
case there may be valid reasons, may 
be of a serious kind, which led the au- 
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thorities concerned to adopt one course 
or the other as the facts of a particular 
case demanded. If one were to say in 
all such cases that the action has been 
taken by way of punishment then the 
natural corollary to this would be that 
such action could be taken if there was 
no such reason in the background of the 
action. Then the argument advanced is 
that. the action was wholly arbitrary, 
mala fide and capricious and, therefore, 
it was violative of Art. 16 of the Con- 
stitution. Where to draw the line in 
such cases? Ordinarily and generally the 
rule laid down in most of the cases by 
this Court is that you have to look to 
the order on the face of it and find 
whether it casts any stigma on the Gov- 
ernment servant. In such a case there 
is no presumption that the order is ar- 
bitrary or mala fide unless a very strong 
case is made out and proved by the 
Government servant who challenges 
such an order. The Government is on 
the horns of the dilemma in such a 
situation. If the reasons are disclosed, 
then it is said that the order of the 
Government was passed by way of 
punishment. If it does not disclose the 
reasons, then the argument is that it is 
arbitrary and violative of Art. 16. What 
the Government is to do in such a situ- 
ation? In my opinion, therefore, the 
correct and normal principle which can 
be culled out from the earlier decisions 
of this Court is the one which I have 
indicated above, 


11. I shall now proceed to refer to 
only three recent decisions of this 
Court, two relied upon by the appellant 
and the one by the respondent. I do not 
consider it necessary to refer to others, 


12. In S. P. Vasudeva v. State of 
Haryana, (1976) 2 SCR 184, a Bench of 
this Court to which I was a party, 
Alagiriswami J. delivering ‘the judgment 
of the Court said at page 187:— 


“In cases where enquiries have been 
held before orders of reversion of a 
probationer to his former lower post or 
discharge of a probationer or discharge 
from service of a temporary servant 
were passed, certain decisions have 
taken the view that where the enquiry 
was held in order to find out the suita- 
bility of the official concerned the order 
would not be vitiated. In certain other 
cases it has been held that the enquiry 
was held with a view to punish and as 
the enquiry did not satisfy the require- 
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ments of Art. 311 the punishment was 
bad. It appears. to us that this theory as 
to whether the reversion to a lower 
post of a probationer in a higher post, 
or the discharge of a probationer, or 
the discharge from service of a tempo- 
rary servant was meant as a punish- 
ment leads to a very peculiar situation. 
After all, if such an order gives no rea- 
sons the Court will not normally inter- 
fere because ex facie there is nothing 
to show that the order was intended as 
a punishment.” 


Jaswant Singh J., delivering the judg- 
ment of this Court in State of U. P. v, 
Ram Chandra Trivedi, (1977) 1 SCR 462, 
on behalf of a Division Bench of this 
Court, the other two members of which 
were Khanna and Sarkaria JJ., review- 
ed all the earlier cases of this Court 
very elaborately including the well- 
known judgment of Das C. J., in Par- 
shotam Lal Dhingra v. Union of India, 
1958 SCR 828, and the comparatively 
recent decision of a Bench of 7 Judges 
in Samsher Singh v. State of Punjab, 
(1975) 1 SCR 814. Relevant extracts in 
extenso have been quoted from those 
two decisions as well as from others. It 
would be of use to very briefly state 
the facts of Ram Chandra Trivedi (su- 
pra). The respondent was appointed as 
a temporary clerk in a Canal Division 
in the year 1954. Seven years later, he 
was required to appear in a departmen- 
tal examination and there it was found 
_ that another clerk of another Canal 
Division was attempting to personate 
and appear for the respondent. The 
Executive Engineer detected this and 
obtained the explanation of both the 
clerks and reported the matter to the 
Superintending Engineer, Finding the 
explanations tendered by the clerks to 
be unsatisfactory, the Superintending 
Engineer brought the matter to the 
Chief Engineer. The latter asked him to 
award suitable punishment to the two 
clerks. The Superintending Engineer 
thereafter issued the orders terminating 
the services of both the clerks. Even- 
tually Ram Chandra Trivedi, the re- 
gpondent, filed a suit challenging the 
order of termination of his service as 
having been made by way of punish- 
ment in disregard of Art. 311 (2). The 
suit was dismissed. The dismissal was 
maintained by the First Appellate Court. 
The High Court, however, allowed the 
second appeal filed by the respondent 
and decreed his suit. The State came to 


this Court in such a situation. This 
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Court reviewed all the previous deci- 
sions and finally said at page 475 :— 
“Keeping in view the principles. ex- 
tracted above, the respondent’s suit could 
not be decreed in his favour. He was a 
temporary hand and had no right to the 
post, It is also not denied that both un- 
der the contract of service and the ser- 
vice rules governing the respondent, the 
State had a right to terminate his ser- 
vices by giving him one month’s notice, 
The order to which exception is taken is 
ex facie an order of termination of ser- 
vice simpliciter. It does not cast any 
stigma on the respondent nor does it 
visit him with evil consequences, nor is 
it founded on misconduct. In the cir- 
cumstances, the respondent could not 
invite the Court to go into the motive 
behind the order and claim the protec- 
tion of Art. 311 (2) of the Constitution.” 


13. The case relied upon for the re- 
spondent isan unreported decision of 
this Court in Civil Appeal No. 290 of 
1969 decided on 30-11-1978: (AIR 1979 
SC 429). Speaking for the Court, Sarkaria 
J., found that the order of termination 
was wholly arbitrary and had been pas- 
sed because of some hostile motive 
which the authority terminating the 
services had against the Government 
servant: concerned. On the facts of this 
case it was found that the decision of 
the High Court allowing the Writ Peti- 
tion of the Government servant was cor- 
rect and was covered by some earlier 
decisions of this Court. I may briefly 
refer to the facts of this case also from 
the judgment. The appellant in the ap- 
peal was the Manager of a Government 
Press who had terminated the services 
of Belliappa by the impugned order 
without assigning any reason, albeit in 
accordance with the conditions of his 
service, while three employees, similar- 
ly situated, junior to Belliappa in the 
same cadre had been retained. A charge 
of hostile discrimination was levelled 
with sufficient particularity against the 
appellant. Hostile animus was also at- 
tributed by Belliappa in his writ peti- 
tion to his superior officers. He asserted 
that his service record was good. This 
fact was not controverted by the appel- 
lant by filing any counter-affidavit. The 
impugned order was preceded by a 
show-cause notice of proposed discipli- 
nary action against Belliappa. In such a 
situation it was observed in the judg- 
ment :— 


“Of course, there is always some rea- 
son’ or cause for terminating the servi- 
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ees of a temporary employee: It is not 
necessary to state that reason in the 
order of termination communicated to the 
employee concerned. But where there is 
a specific charge of arbitrary discrimin- 
ation or some hostile motive is imputed 
to the authority terminating the service, 


it is incumbent on the authority making 
the impugned order to explain the same 
by disclosing the reason for the impug- 
ned action.” (Emphasis supplied). 

It would also be seen from the judg- 
ment that sufficient time was given to 
learned counsel for the appellant to 
show to the Court as to whether the ser- 
vices of the respondent had been termi- 
nated on the ground of unsuitability. 
Yet learned counsel failed to produce 
any such material in the Court. In that 
View of the matter the order of the 
High Court was upheld. 


14. Now coming to the facts of the 
instant case, I find that the allegations 
of mala fides were made in the Writ 
Petition only against respondents 2 and 
3 who were the immediate superior offi- 
cers of respondent No. 1 at the relevant 
time. No specific allegation was made 
against them that they made reports 
against him to the High Court due to 
any ulterior motive or to feed fat any 
grudge against respondent No. 1. Mere- 
ly to say, as was said by him in his 
Writ Petition, that their action was not 
justified and it was out of bias that they 
took the action, was not, in the least, 
any allegation of mala fide. If it were 
to be permitted in such cases to examine 
all these reports in detail to find out 
whether the reports were justified or 
not and then to draw an inference of 
mala fide, on that basis, where will it 
lead to? Then in every case the reasons 
for termination of service will have to 
be scrutinised thread-bare to arrive at 
a conclusion that the order passed was 
not mala fide. On his own showing re- 
spondent No. 1 had earned adverse re- 
marks before his service was terminated 
which clearly showed that his record 
was not satisfactory. The High Court, 
therefore, recommended to the Govern- 
ment that the services of respondent 
No. 1 be terminated. The Government 
accepted the recommendation of the 
High Court and terminated his services. 
No allegation whatsoever of any hostile 
discrimination was made in the Writ 
Petition against the High Court or the 
Government, not even against the Chief 
Justice or any Judge of the High Court 
who might have dealt with this matter. 
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Nor was any such allegation made 
against the Law Secretary or the Chief 
Secretary or any Minister of the Gov- 
ernment, After all when the orders 
were passed against respondent No. 1 
the High Court must have examined the 
matter carefully and found that it was 
not desirable to allow respondent No. 1 
to continue in the service and must have 
found further that the facts did not war- 
rant or make it expedient to hold any 
regular enquiry against respondent No. 1 
and to remove him from service by way 
of punishment. I may add that the High 
Court file containing the recommendation 
in case of respondent No. 1 was ready 
in the High Court to be shown to the 
Division Bench which heard the Writ 
Petition. But the learned Judge refused 
to see it because the State Counsel was 
not prepared to show it to respondent: 
No. 1. Obviously it could not be shown 
to him. Otherwise he would have come 
out with a plea, right or wrong, that the 
order was made against him by way of 
punishment. This is the delicate area 
where the Government and the State 
Counsel find themselves in a peculiar 
and delicate position. Mr. Phadke also 
informed us that the High Court file 
was ready with him and if we liked we 
may see it. On the facts and in the cir- . 
cumstances of this case we did not think 
it necessary to see and, therefore, we 
did not see. 


15. It was also argued on behalf of 
respondent No. 1 that 162 officers had 
been appointed when respondant No. 1 
was appointed to the Judicial Service of 
Maharashtra along with them. The ser- 
vice of none else was terminated and, 
perhaps, others, juinor to him were con- 
firmed. Mr Phadke informed that til 
1971 none of the 162 officers had been 
confirmed. Some of them might have 
been or must have been confirmed later. — 
No occasion arose for terminating the 
services of any other out of those 162 
officers except respondent No. 1 by the 
year 1971. It is not quite correct to say 
that his service record was all through 
satisfactory, and this fact was not con- 
troverted in the counter filed on behalf 
of the State. . Having examined all the 
relevant paragraphs I find that apart 
from the denial being there in the coun- 
ter, respondent No. 1 himself, as I have 
stated above, disclosed in his Writ Peti- 
tion acts of commissions and omissions 
on his part which led respondents 3 and 
4 to submit adverse reports against him 
os the High Court. That being so, in my 
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opinion, the order of termination against 
respondent No. 1 was not. passed by way 
of punishment contravening the require- 
ment of Art. 311 (2) nor was it arbitrary 
or mala fide. 


16. For the reasons stated above, I 
allow this appeal, set aside the judgment 
and order of the High Court and dismiss 
the Writ Petition filed by respondent 
No. 1, In regard to costs, already an or- 
der was passed that costs will be paid 
by the appellant in any event. Accord- 
ingly, the costs or any balance thereof, 
will be paid by the appellant. 


PATHAK, J.:— 17. I agree with the 
judgment and order proposed by my 
learned brother. There are certain ob- 
servations, however, in his judgment on 
the point whether a Government servant 
petitioner is entitled to information from 
the relevant official records forming the 
basis of the order terminating his servi- 
ces, Unfortunately, I find myself unable 
to subscribe to those observations. 


18. The law, it seems to me, is thaf 
where the services of a temporary Gov- 
ernment servant or a probationer Gov- 
ernment servant are terminated by an 
order which does not ex facie disclose 
any stigma or penal consequences 
against the Government servant and is 
merely a termination order simpliciter, 
there is no case ordinarily for assuming 
that it is anything but what it purports 
to be. Where, however, the order dis- 
closes on the face of it that a stigma 
is cast on the Government servant of 
that it visits him with penal consequen- 
ces, then plainly the case is one of pu- 
nishment. There may still be another 
kind of case where although the termi- 
nation of services is intended by way of 
punishment, the order is framed as a 
termination simpliciter. In such a case, 
if the Government servant is able to es- 
tablish by material on the record that 
the order is in fact passed by way of 
punishment, the innocence of the langu- 
age in which the order is framed will 
not protect it if the procedural safe- 
guards contemplated by Art. 311 (2) of 
the Constitution have not been satisfied, 
In a given case, the Government servant 
may succeed in making out a prima facie 
case that the order was by way of pu- 
nishment but an attempt to rebut the 
case by the authorities may necessitate 
sending for the official records for the 
purpose of determining the truth. It is 
in such a caSe generally that the official 
records may be called for by the Court, 
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It is not open to the Court to send for 
the official records on a mere allegation 
by the Government servant that the or- 
der is by way of punishment. For unless 
there is material on the record before 
the Court in support of that allegation, 
an attempt by the Court to find out from 
the record whether the termination of 
Service is based on the unsuitability of 
the Government servant in relation to 
the post held by him or is in reality an 
order by way of punishment will in ef- 
fect be an unwarranted attempt to delve 
into the official records for the purpose 
of determining the nature of the order 
on the basis of a mere: allegation of the 
Government servant. On a sufficient case 
being made out on the merits before the 
Court by the Government servant it is 
open to the Court to resort to scrutiny 
of the official records for the purpose of 
verifying the truth. I am unable to see 
why the Court should decline to peruse 
the official records in an appropriate 
case and why, where considerations of 
privilege and confidentiality do not suf- 
fer, the information set forth in the re- 
cords should not be made available to 
the Government servant. The mere pos- 
sibility that the official records could 
confirm what the Government servant 
had set out to prove and prima facie 
had, indeed, proved should not shut out 
disclosure of the information. 


19. What I say here in no way de- 
tracts from what this Court has laid 
down in State of U.P. v. Ram Chandra 
Trivedi, (1977) 1 SCR 462. The Court 
did deprecate there the act of the High 
Court in probing into the departmental 
correspondence that passed between the 
superiors of the Government servant for 
the purpose of determining whether the 
impugned order was passed by way of 
punishment. But it does not appear from 
the facts recited in that case that the 
Government servant had made out any 
case that the impugned order had been 
made by way of punishment and that on 
the claim being disputed by the State it 
was necessary to ascertain whether the 
case sought to be proved by the Govern- - 
ment servant stood rebutted or confirm- 
ed by the departmental correspondence. 
I am unable to spell out from the judg- 
ment any absolute rule enunciated by 
this Court that where the order 
terminating the services of a tem- 
porary or a probationer Government 
servant is ex facie an order of termina- 
tion simpliciter, the Government ser- 
vant is barred from establishing that it 
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is in fact an order by way of punish- 
ment, and that on the Government ser- 
vant succeeding in establishing it to be 
so the court is prohibited from examin- 
ing the official records for the purpose 
of verifying the true position. 

20. The question of scrutinising the 
official records arises where a Govern- 
ment’ servant is entitled to show that 
although the order impugned by him 
purports to be an order of termination 
simpliciter it is in fact an order made 
by way of punishment. In regard to that 
. Tight, this Court specifically referred in 
Ram Chandra Trivedi (supra) to the de- 
cisions in Union of India v. R. S. Dhaba, 
(1969) 3 SCR 603, and R. S. Sial v. State 


of U. P., (1974) 3 SCR 754 with ap- 


proval and observed :— 


“The form of the order, however, is 
not conclusive to its true nature. The 
entirety of circumstances preceding of 
attendant on the impugned order must 
be examined by the court and the over- 
riding test will always be whether the 
misconduct is a mere motive or is the 
very foundation of the order.” 


And it proceeded to quote from Sham- 
. sher Singh v, State of Punjab, (1975) 1 
SCR 814, decided by a Bench of seven 
Judges of this Court, that: 


“No abstract proposition can be 
down that where the services of a pro- 
bationer are terminated without saying 
anything more in the order of termina- 
tion than that the services are terminat- 
ed it can never amount to a punishment 
‘in the facts and circumstances of the 
case. If a probationer is discharged on 
-the ground of misconduct, or inefficien- 
cy or for similar reason without a pro- 
per enquiry and without his getting a 
reasonable opportunity of showing cause 
against his discharge it may in a given 
case amount to removal from service 
within the meaning of Art. 311 (2) of the 
Constitution.” 

In the same. case, it was observed fur- 
ther :— 


“Where a departmental enquiry is. 


contemplated and if an enquiry is not in 
fact proceeded with Article 311 will not 
be attracted unless it can be shown that 


the order though unexceptionable in 
form is made following a resort based on 
misconduct.” 


It seems clear that if a Government ser- 
vant is able to establish that, although 
the impugned order is innocent ex facie, 
it was made on the ground that he was 
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guilty of misconduct and, therefore, the 
order was intended by way of punish- 
ment, the law still is that an order, al- 
though framed in terms which do not 
cast an aspersion against the character 
and integrity of the Government ser- 
vant or visit him with evil consequen- 
ces, may still be proved to be in fact 
one by way of punishment. It is trus 
that in S. P. Vasudeva.v. State of Har- 
yana, (1976) 2 SCR 184, this Court laid 
down that ordinarily the courts should 
not go behind an order of reversion of 
a person who had no right to the post 
if ex facie it did not disclose that he 
was being reverted as a measure of pu- 
nishment and did not cast any stigma 
on him. But the words advisedly used 
were :— l 
Poona oies The courts will not normally 


go behind that order to see, if there 
were any motivating factors behind that 
order,” 


No definite principle as a rule of law ap- 
pears to have been laid down in that 
case on the point and the Court has 
merely suggested that the question whe- 
ther it should be open to the courts in 
such cases to go behind the order should 
be examined de novo, and it recommend- 
ed that an order reverting a probationer 
from a higher to a lower post, or dis- 
charging a probationer, or discharging a 
temporary servant from service should 
not'be questioned except on the basis of 
mala fides in making the order. From 
the further comments of the Court, it 
appears that the observation was made 
with a view to lightening the burden of 
the Court having regard to the heavy 
load of work presently occupying it. Un- 
til the day that the recommendation is 
accepted, I believe it to be true that the 
jurisdiction of the courts extends to 
examining and scrutinising the official 
records in the circumstances to which I 
have specifically adverted, 


94. In the present case, if the High 


- Court refused to examine the official re- 


cords, I presume that the reason was 
that the respondent Government ser- 
vant had failed to make out any case 
whatever that the order was by way of 
punishment, and there being no doubt 
in the mind of the High Court on the 
point it was justified in declining to look 
into the official records. That the re- 
spondent Government servant has been 
unable to make out any case at all that 
the impugned order is by way of pu- 
nishment is clearly evident from the 
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material before us. No occasion arises in 
such a case for scrutinising the official 
records, 

22. The appeal is allowed, the judg- 
ment and order of the High Court are 
set aside and the Writ Petition filed by 
the first respondent is dismissed. In view 
of the order already made by this Court 
that the respondent will be entitled to 
his costs from the appellant in any 
event, the respondent will be paid his 
costs accordingly. 

Appeal allowed, 


‘AIR 1980 SUPREME COURT 52 
= 1979 Cri. L. J. 1390 
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R. S. SARKARIA, P. N. SHINGHAL 
AND O. CHINNAPPA REDDY JJ. 
Criminal Appeal No. 98 of 1973, D/- 
23-8-1979. 


Supdt. & Remembrancer of Legal 
Affairs, West Bengal, Appellant v. Anil 
Kumar Bhunja and others, Respondents. 

(A) Words and Phrases — Possession 
— Uniform definition applicable to afl 
situations —- Not possible — (Arms Act 
(1959) S. 29 (b)). 


“Possession” is a polymorphous term 
which may have different meanings in 
different contexts. It is impossible to 
work out a completely logical and pre- 
cise definition of “possession” uniformly 
applicable to all situations In the con- 
texts of all statutes. (Para 13) 


(B) Criminal P. C. (1974), Ss. 227, 228 

— Framing of charge — Material on re- 
cord capable of inferring strong suspicion 
about commission of offence — Suffi- 
cient for framing charge. 


At the stage of framing charges, the 
prosecution evidence does not commence, 
The Magistrate has therefore, to consider 
the question as to framing of charge on 
a general consideration of the materials 
placed before him by the investigating 
Police Officer. The standard test, proof 
and judgment which is to be applied 
finally before finding the accused guilty 
or otherwise is not exactly to be applied 
at the stage of S. 227 or 228. At this 
stage, even a very strong suspicion 
founded upon materials before the Magis- 
trate, which leads him to form a pre- 
sumptive opinion as to the existence of 


“(Criminal Revn. No. 85 of 1972, D/- 16-8- 
1972, (Cal.) 
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the factual ingredients constituting the 
offence alleged, may justify the framing 
of charges against the accused in respect 
of the commission of that offence. AIR 
1977 SC 2018, Foll. (Para 18) 

(C) Arms Act (1959), Ss. 29 (b), 30 — 
Offences under — Framing of charges —~ 
Material on record showing prima facie 
that fire-arms were delivered by licence 
holders to unauthorised persons for re- 
pairs — Framing of charge under Ss. 29 
(b) and 30, Tet justified — Cri Revn, 
No. 85 of 1972, D/- 16-8- 1972 (Cal), 
versed, 

The giving of fice by a person 
holding a licence for repairing and deal- 
ing in fire-arms for repairs to a mecha- 
nic who holds no such licence, but does 
the repair job at his workshop at a 
place different from the factory or 
place of business of the licence-holder. 
amounts to “delivery of those arms into 
the possession of another person” with- 
in the contemplation of Section 29 (b) of 
the Arms Act, 1959. Where prima facie 
the materials before the Magistrate 
disclosed that the persons holding licence 
for repairing and dealing in fire-arms 
had handed over fire-arms for repair to 
a person who did not possess any licence}; 
that they did not ascertain whether he 
was legally authorised to retain the arms 
even for the limited purpose of repair- 
ing; that the licence-holder had no con- 
trol over the fire-arms once they were 
handed over to that another person, held, 
these materials were. sufficient to frame 
charge against them for committing of- 
fence under S. 29 (b). Removal of the 
fire-arms from the places of business or 
factory specified in the licence amounted 
to contravention of a condition of licence 
constituting an offence under S. 30 of the 
Act. Cri. Revn. No. 85 of 1972, D/- 16-8- 
1972 (Cal), Reversed. (Paras 21, 22, 23) 


(D) Arms Act (1959), Pre. — Interpre- 
tation of provision of Act —- Cases de- 
cided under old Act of 1878 should not 
be blindly followed. (Paras 27, 28) 


(E) Arms Act (1959), Ss. 29 (b), 30 — 
Protracted trial — Eight years lapsed þe- 
fore framing of charges — No ground for 
not putting accused on trial — Plea 
can be considered while fixing quantum 
of sentence, in case accused are found 
guilty — (Penal Code . (1860) S. 53) — 
(Criminal P. C. (1974), S. 29). (Para 30) 
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M/s, M. M. Kshatriya, G, S. Chatterjee 
and D. N. Mukherjee Adovocates, for 
Appellant; Mr. A. K. Gupta Advocate, 
(for Nos. 1 and 3) and Mr. H. K. Puri 
Advocate, (for Nos. 2 and 4), for Respon- 
dents. 


SARKARIA, J.:— Whether the giving 
of fire-arms by a person bolding a licence 
for repairing and dealing in fire-arms 
for repairs to a mechanic who holds no 
such licence, but does the repair job af 
his workshop at a place different from 
the factory or place of business of the 
licence-holder, amounts to “delivery of 
those arms into the possession of another 
person” within the contemplation of Sec- 
tion 29 (b) of the Arms Act, 1959 (for 
short, called the ‘Act’), is the principal 
question that falis to be .answered in 
this appeal by special leave directed 
against a judgment, dated August 16, 
1972, of the High Court of Calcutta, It 
arises in these circumstances: 


On or about April 17, 1971, 
cutta Police while investigating a case, 
went to premises No. 4, Ram Kanai 
Adhikari Lane in Calcutta, and, on the 
ground floor of the building, they dis- 
covered a workshop run by Mrityunjoy 
Dutta, who was then working on a re- 
volver. In the said premises, the police 
found several other guns, revolvers and 
rifles. All these fire-arms were seized by 
the police. 

2. Mrityunjoy Dutta claimed to have 
received one of the guns so seized from 
one Matiar Rahaman gun-licensee and 
the rest from respondents 1 to 4 for re- 
pairs. Mrityunjoy Dutta had no valid 
licence to keep or repair these flre-arms 
under the Act. Respondents 1 to 4, how- 
ever, were holding licences under the 
Act to run the business of repairing and 
dealing in fire-arms. 

3. On April 17, 1970, (1971?) the police 
charge-sheeted Mrityunjoy Dutta, Matiar 


the Cal- 
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Rahaman and respondents 1 to 4 to stand 
their trial in the Court of the Presidency 
Magistrate, in respect of offences under 
Sections 25 (1) (a) and 27 of the Act, 

4. The trial Magistrate, while consi- 
dering the question of framing charges, 
held that there were materials fo make 
out a prima facie case under S. 25 (1) (c) 
of the Act against Mrityunjoy Dutta and 
under Section 29 (b) of the Act against 
Matiar Rahaman, and charged them ac- 
cordingly. So far as respondents 1 to 4 
are concerned, the Magistrate took the 
view that the giving of the arms to the 
accused Dutta, by respondents 1 to 4 for 
the limited purpose of repairs, did not 
amount to delivery of ‘possession’ of 
those arms within the meaning of Sec-~ 
tion 29 (b) of the Arms Act (Act IV/ 
1959), and in the result, he discharged 
the respondents by an order, dated Nov- 
ember 17, 1971. 

5. Aggrieved, the State of West Ben- 
gal filed a Criminal Revision against the 
Magistrate’s order before the High Court, 
contending that delivery of the arms 
into the possession of a person who did 
not have a valid licence for repairs of 
fire-arms, is not only a contravention of 
the provisions of Section 5 of the Act, 
but also amounts to delivery of fire-arms 
by the respondents into the possession of 
Mrityunjoy Dutta and, as such, the re- 


-spondents were prima facie Hable for an 


offence under Section 29 (b) of the Act. 


6. The Division Bench of the High 
Court, who heard the revision, 
it with the reasoning that respondents 
1 to 4, could not be said to have deliver- 
ed the fire-arms concerned into the pos- 
session of Mrityunjoy Dutta within the 
meaning of Section 29 (b) of the Act, be- 
Cause the respondents who 
valid licences for repairs as well as for 
sale of fire-arms, had given only tempo- 
rary custody of those arms to Mrityun- 
joy Dutta for the limited purpose of car- 
rying the repair job, while the effective 
control over those arms all the time re- 
mained with the respondents. In its view, 
there is no delivery of possession of the 
fire-arms so long as control over the 
arms and the authority to use those arms 
is not transferred to the custodian, 

7. Hence, this appeal. 

8 The whole case pivots around the 
interpretation and application of the 
term ‘possession’, used in Section 29 (b) 
of the Act. 

9. Learned counsel for the appellant- 
State contends that the question whether 
a person is in possession of an arm. or 
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had transferred and delivered. it to an- 
other, is largely one of fact. It is submit- 
ted that in the instant case, there were 
three stark facts which more than any 
other, unmistakably showed that the re- 
spondents had given possession of these 
fire-arms to Mrityunjoy Dutta: (a) Mri- 
tyunjoy Dutta was not a servant or em~ 
ployee of the respondents, but was run- 
ning his own business of repairing fire- 
arms; (b) The fire-arms were handed over 
to Mrityunjoy Dutta to be repaired at 
his own residence-cum-workshop which 
was not the respondent’s licensed place 
of business, and was in the exclusive 
control and occupation of Dutta; (c) Mri- 
tyunjoy Dutta had no licence for repair- 
‘ing or keeping fire-arms and the respon- 
dents were either aware of this fact or 
did not ascertain it before delivering the 
fire-arms to him. It is maintained that 
‘possession’ within the purview of Sec- 
tion 29 (b) means immediate possession, 
and consequently, delivery of even tem- 
porary possession and control to an un- 
authorised person falis within the mis- 
chief of the section. It is further urged 
that the delivery of fire-arms for repairs 
to the unlicensed mechanic for repairs, 
to be carried out at a place other than 
the factory or place of business specified 
in the licence of the owners, will 
amount to an offence under Section 30 
read with Section 5 of the Act, also. 


16. As against this, Mr. Anil Kumar 
Gupta has addressed lengthy arguments 
to support the judgments of the Courts 
below. The sum and substance of his 
arguments is that the mechanic, Dutta, 
was only in temporary custody of these 
arms for the limited purpose of repairing 
them, as an agent, of the owners, who 
being licencees in Form IX entitled to 
repair and keep these fire-arms, 
throughout remained in their law- 
ful possession and control. It is 
maintained that the delivery of posses- 
sion contemplated by Section 29 (b) is 
something more than entrusting the arms 
to an agent for the limited purpose of 
repairs. In support of this contention, 
Mr. Gupta has cited several decisions. 
Particular reliance has been placed on 
Manzur Hussain v. Emperor, 
All 55 (1); Sadh Ram v. State, AIR 1953 
Him Pra 121; Emperor v. Harpal Rai, 
(1902) ILR 24 All 454; Malcolm v. Empe- 
ror, AIR 1933 Cal 218; Emperor v. Koya 
Hansiji, (1912) 14 Bom LR 964; Parme- 
shwar Singh y. Emperor, AIR 1933 Pat 
600; Gunwantlal v. State of Madhya Pra- 
desh, (1973) 1 SCR 508 and Sulliyan v, 


AIR 1928 


A.LE. 


Earl of Caithness, (1976) 1 QB 966. Re- 
ference was also made to Halsbury’s 
Laws of England, Vol. 25, Third Edition, 
Page 874, and Saimond’s Jurisprudence, 
lith Edition, 


11. It was next contended that even 
if the term “possession” in Section 29 (b) 
is susceptible of two interpretations, the 
one favourable to the accused be adopt- 
ed. In this connection reference has been 
made to Woodage v. Moss, (1974) 1 All 
ER 584. 


12. The last submission of Mr. Gupta 
is that since these criminal proceedings 
have been brooding over the head of the 
respondents for the last eight years, this 
Court should not, even if it reverses the 
opinion of the courts below, direct the 
Magistrate to frame charges against the 
respondents and to proceed with the 
trial. It is emphasised that in any event 
the offence disclosed against the respon- 
dents was purely technical, 

13. “Possession” is a polymorphous 
term which may have different meanings 
in different contexts. It is impossible 
work out a completely logical and pre- 
cise definition of “possession” uniformi 
applicable to all situations in the con- 
texts of all statutes. Dias & Hughes in 
their book on Jurisprudence say that if 
a topic ever suffered from too much the- 
orizing it is that of “possession”. Much 
of this difficulty and confusion is (as 
pointed out in Salmond’s Jurisprudence, 
12th Edition, 1966) caused by the fact 
that possession is not purely a legal con- 
cept. “Possession”, implies a right and a 
fact; the right to enjoy annexed to the 
right of property and the fact of the real 
intention. It involves power of control 


and intent to control, (See Dias and 
Hughes, ibid). . 

14. According to Pollock & Wright 
“when a person is in such a relation to 


a thing that, so far as regards the thing, 


he can assume, exercise or resume 
manual control of it at pleasure, and so 
far as regards other persons, the thing 
is under the protection of his personal 
presence, or in or on a house or land 


` occupied by him or in any receptacle þe- 


longing to him and under his control, he 
is in physical possession of the thing.” 


15. While recognising that ‘possession* 
is not a purely legal concept but also a 
matter of fact; Salmond (12th Edition, 
pages 52) describes ‘possession,’ in fact’, 
as a relationship between a person and 
a thing. According to the learned author 
the test for determining ‘whether a per- 
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son is in possession of anything is whe- 
ther he is in general control of it’, 

16. In Gunwantlal (ibid), this Court 
while noting that the concept of posses- 
Sion is not easy to comprehend, held that, 
in the context of Section 25 (a) of the 
Arms Act, 1959, the possession of a fire- 
arm must have, firstly, the element of 
Consciousness or knowledge of that pos- 


session in the person charged with such 


offence, and secondly, he has either the 
actual physical possession of the fire- 
arm, or where he has not such physical 
possession, he has nonetheless a power 


or control over that weapon. It was fur- 


ther recognised that whether or not the 
accused had such control or dominion to 
constitute his possession of the fire-arm, 
is a question of fact depending on the 
facts of each case. In that connection, it 
was observed: “In any disputed question 
of possession, specific facts admitted or 
proved will alone establish the existence 
of the de facto relation of control or the 
dominion of the person over it necessary 
to determine whether that person was or 
was not in possession of the thing in 
question.” 


17. With this guiding criterion in 
mind, the Magistrate had to see whether 
the facts alleged and sought to be prov- 
ed by the prosecution prima facie dis- 
close the delivery of the fire-arms by 
the respondents into the possession of 
Mrityunjoy Dutta, without previously 
ascertaining whether the recipient had 
any licence to retain and repair those 
fire-arms within the contemplation of 
Section 29 (b). 


18. It may be remembered that the 
case was at the stage of framing charges; 
the prosecution evidence had not yet 
commenced. The Magistrate had, there- 
fore, to consider the above question on 
a general consideration of the materials 
placed before him by the investigating 
police officer. At this stage, as was point- 
ed out by this Court in State of Bihar v. 
Ramesh Singh, AIR 1977 SC 2018, the 
truth, veracity and effect of the evidence 
which the prosecutor proposes to adduce 
are not to be meticulously judged. The 
standard of test, proof and judgment 
which is to be applied finally before find- 
ing the accused guilty or otherwise, is 
not exactly to be applied at the stage of 
Section 227 or 228 of the Code of Crimi- 
nal Procedure, 1973. At this stage, even 
avery strong suspicion founded upon 
materials before the Magistrate, which 
leads him to form a presumptive opinion 
as to the existence of the factual ingre- 
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dients constituting the offence alleged; 
may justify the framing of charge against 
the accused in respect of the commission 
of that offence, 


19. Now, in the istent case, at that 
initial stage, it was apparent from the 
materials before the Magistrate, that 
the basie facts proposed to be proved by 
the prosecution against the accused-re- 
spondents were as follows: 

(a) That the respondents held licences, 
inter alia in Form IX for repairing and 
dealing in fire-arms at-the place of busi- 
ness, factory or shop specified in the 
Column 3 of their licences, 

(i) The respondents handed over the 
fire-arms in question to een 
Dutta for repairs. 

(ii) Mrityunjoy Dutta did not have any 
licence for repairing or dealing in fire- 
arms; , 

(iii) (a). Mrityunjoy Dutta was doing 
the repair job in respect of these fire- 
arms at his own residence-cum-workshop 
which was situated at a place different 
from the business places specified in the 
licences of the respondents, 


(b) The fire-arms in question were 
seized from the workshop-cum-house in 
the occupation and control of Mrityun- 
joy Dutta, when -the latter was actually 
in the act of repairing or working on a 
revolver. 


20. There is nothing in these mate- 
rials to show that at the time of the 
seizure of these fire-arms, any of the 
respondents or any Manager of their 
concerns, was found present and person- 
ally supervising the repair-work that 
was being done by the mechanic, Mri- 
tyunjoy Dutta. 

21. These positive and negative facts, 
in conjunction with other subsidiary 
facts, appearing expressly or by impli- 
cation, from the materials which were 
before the Magistrate at that initial 
stage were, at least, sufficient to show 
that there were grounds for presuming 
that the accused-respondents had com- 
mitted offences under Sections 29 (b) and 
30 of the Act. Facts (iii) (a) & (b) listed 
above, inferentially show that by hand- 
ing over the fire-arms to Mrityunjoy 
Dutta to be repaired at the latter’s inde- 
pendent workshop, the respondents had 
divested themselves, for the time being. 
not only of physical possession but also 
of effective control over those fire-arms. 
There is nothing in those materials to 
show that before handing over those fire- 
arms to Mrityunjoy Dutta for repairs, 
the respondents had done anything 
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ascertain that MrityunjJoy Dutta was 
legally authorised to retain those arms 
even for the limited purpose of repairing 
them. Thus, prima facie, the materials 
before the Magistrate showed that the 
respondents had delivered the fire-arms 
in question into the possession of Mri- 
tyunjoy Dutta, without previously as- 
certaining that he was legally authorised 
to have the same in his possession, and 
as such, the respondents appeared to 
have committed an offence under Sec- 
tion 29 (b) of the Act. 


22. Further, by allowing the fire- 
arms to be removed to a place other than 
the places of their business or factory 
specified in Column 3 of their licences 
in Form IX, the respondents appear to 
have contravened condition 1 (c) of their 
licence, the material part of which reads 
as under: 

“(c) This licence is valid only so long 
as the licensee carries on the trade or 
business in the premises shown in 
Column 3 thereof......” 


23. Contravention of any. condition of 
the licence amounts to an offence punish- 
able under Section 30 of the Act. 


24, In sum, the materials 
Magistrate, prima facie disclosed the 
commission of offences under Secs. 29 (b) 
and 30 of the Act by respondents 1 to 4, 
The Magistrate was thus clearly in error 
in discharging these accused-respondents, 


25. We do not think it necessary to` 


notice and discuss in detail the various 
decisions cited by the counsel at the bar, 
because, as mentioned earlier, the ques- 
tion whether a particular person is or 
continues to be in possession of an arm 
(in the context of the Act) is, to a sub- 
stantial extent, one of fact. This question 
often resolves into the issue: whether 
that person is or continues to be, at the 
material time, in physical possession or 
effective control of that arm. This issue, 
in turn, is a mixed issue of fact and law, 
depending on proof of specific facts or 
definite circumstances by the prosecu- 
tion. 

26. At this preliminary stage, there- 
fore, when the prosecution has yet to 
lead evidence to prove all the facts rele- 
vant to substantiate the ingredients of 
the charge under Section 29 (b) levelled 
against these respondents, a detailed dis- 
cussion of the principles enunciated in 
the cited decisions, is apt to partake of 
the character of a speculative exercise. 

27. It will be sufficient to say in pas- 
sing that almost.all the decisions of the 
High Courts cited before us were cases 


before the ` 


ALR. 


under the ‘old’ Arms Act (Act 11 of 1878). 
The ratio of cases decided under the ‘old’ 
Act should not be blindly applied to cases 
under the Act of 1959 which has, in seve- 
ral aspects modified or changed the law 
relating to the regulation of arms. For 
instance under the ‘old’ Act, repairing of 
arms without a licence, was not punish- 
able, as ‘repair’ was different and dis- 
tinct from ‘manufacture’. In Murli v, 
Crown, AIR 1929 All 720 and Queen Em- 
press v. Tota Ram, (1894) ILR 16 All 276, 
it was held that a person in temporary 
possession of arms without a licence, for 
repairing purposes was not guilty under 
Section 19 of the Act of 1878. But Sec. 5 
of the present Act of 1959, has material- 
ly altered this position by requiring the 
obtaining of a licence for repairing fire- 
arms (or other arms if so prescribed). 
Further, the word ‘keep’ occurring in 
Section 5 of the ‘old’ Act has been re- 
placed by the words ‘have in his posses- 
sion’ in the present section. 


28. Then, in three of these cases, 
namely, Manzur Husain, Sadh Ram v, 
State, Emperor v. Harpal Rai, the license- 
holder sent his licensed fire-arm for re- 
pairs through a person who had the 
licence-holder’s oral authority, expressly 
or impliedly given, to carry it to the re- 
pairer. It was held that the carrier, 
though he held no licence to keep the 
fire-arm, could not be said to be in ‘pos- 
session’ of it, nor could the Hcense~holder 
be said to have parted with the posses- 
sion” of the fire-arm or delivered its pos- 
session to an unauthorised person. Si- 
milarly, in one of the cases cited,. the 
license-holder sent his fire-arm to the 
Magistrate through his servant or agent 
for getting the licence renewed. In that 
case also, it was held that the servanf 
was not guilty of any offence for having 
in his possession or “carrying” a gun 
without a licence. The ession was 
held to be still with the license-holder- 
owner of the weapon, 


29. The rule enunciated in these deci- 
sions has been given a limited recogni-. 
tion in the Proviso to Section 3 of the 
Act of 1959. Under this Proviso, if a 
licensed weapon is carried to an autho- 
rised repairer by another having no 
licence, he will not be guilty for carry- 
ing that fire-arm, if he has a written au- 
thority of the license-holder for carrying 
that weapon to a repairer. Similarly, for 
carrying a licensed fire~arm to the ap- 
propriate authority for renewal of the. 
license, written authority of the owner. 
of the weapon is essential to bring him 
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within the protection of the Proviso. In 
some of these cases referred to by the 
counsel, a person was carrying or was in 
custody of a licensed weapon for use by 
the licensee. Now, the Proviso to Sec- 
tion 3 of the present Act protects such 
carriers or custodians of weapons for use 
by the license-holder, only if they do so 
in the presence of the license-holder con~ 
cerned. We have referred, by way of ex- 


ample, to some of these changes brought. 


about by the Act of 1959, only to im- 
press on the trial court that in consider- 
ing the application of the ratio of the 
cases decided under the Act of 1878, to 
those under the present Act great cau- 
tion and discernment is necessary, 


30. For all the reasons aforesaid, we 
allow this appeal and set aside the orders 
of the Courts below whereby respondents 
i to 4, herein were discharged. Although 
offences under Sections 29 (b) and 30 of 
the Act are summons cases, the Magis- 
trate has followed the warrant procedure, 
obviously because an offence under Sec- 
tion 25 of the Act, for which Mrityunjoy 
Dutta was being jointly tried with re- 
spondents 1 to 4, was a warrant case, 
Moreover, trial of a summons case as & 


warrant case does not amount to an ille-. 


gality, but is a mere irregularity that 
does not vitiate the trial unless there is 
prejudice. We, therefore, send the. case 
back to the trial Magistrate with the di- 
rection that he should frame charges in 
respect of offences under Sections 29 (b) 
and Section 30 of the Act against the 
accused-respondents 1 to 4 and proceed 
further with the trial in accordance with 
law. We decline the submission made on 
behalf of these respondents that on ac- 
count of their prolonged harassment and 
expense, which are the necessary con- 
comitants- of protracted criminal pro- 
ceedings extending over eight years, 
they should not be put on trial now for 
offences, which according to the counsel, 
are merely technical. Even so, we think, 
this is a circumstance to be taken into 
consideration by the trial court in fixing 
the nature and quantum of sentence, in 
the event of the accused being found 
guilty. | 

31. Before parting, with this judg- 
ment, we will, however, set it down by 
way of caution that the Magistrate while 
assessing the evidence and recording his 
findings on its basis with regard to proof 
or otherwise of the factual ingredients 
of the offences with which the accused 


may stand charged, shall not allow him- ` 
self to be unduly influenced by anything. 
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said in this judgment in regard to the 
merits of the case, | 

. ` Appeal allowed. 





AIR 1980 SUPREME COURT 57 
== 1979 Lab. L. C. 1359 
(From: Punjab & Haryana) * 
S. MURTAZA FAZAL ALI, 
P. S. KATLASAM AND A. P. SEN, JJ. 

Civil Appeal No. 924 of 1978, DJ- 
3-9-1979. 

Partap Singh, Appellant v. Union 
Territory of Chandigarh and another, 
Respondents. 

(A) Punjab Police Rules (1934), 
R. 12.8 — Appointment as Asstt. Sub- 
Inspector of Police on temporary basis 


and not on probation — R. 12.8 not 
applicable, (Para 4) 
(B) Punjab Police Rules (1934), R. 12-8: 


~ Probationer —— Completion of proba- 
tion of three years — Probationer can- 
not be deemed to be automatically con- 
firmed in absence of express order of 
confirmation — Probation is presumed 
to be extended — AIR 1978 SC 336 
Overruled. AIR 1968 SC 1210 Followed. 
(Para 4) 
Cases Referred: Chronological Paras 
AIR 1979 SC 336: 1979 Lab IC 
164 2, 5 
(1968) 3 SCR 1: AIR 1968 SC 1210: 
1968 Lab IC 1409 8, 4, 5 
Appellant in Person, M/s. H. S. 
Marwah, R. N. Sachthey and A 
Sachthey, Advocates for Respondents. 
FAZAL ALI J.:— This appeal by 
special leave is directed against the 
judgement of the Punjab & Haryana 
High Court the Writ Peti- 
tion filed by the appellant against the 
order of his termination passed by the 
Senior Superintendent of Police. The 
appellant was appointed on 2-7-1973 
as a temporary Assistant Sub-Inspector 
of Police. On 26-9-1977, his services 
were terminated by the Senior Super- 
intendent of Police. Against this 
order, the appellant moved the High 
Court of Punjab & Haryana but his 
petition owas rejected. Thereafter, 
he came to this Court and after obtain- 
ing special leave from this court, the 
appeal has been placed before us for 
hearing. 


*(Civil Writ Petm. No. 3219 of 1977, 
D/- 19-10-1977 (Punj & Har)). 


Jw/IW/F187/79/DVT 
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2. The short point taken by the 
appellant in this appeal is that under 
Rule 12.8 (1) of Pimjab Police Rules, 
the petitioner must be considered to be 
on probation for a period of three 
years and as the appellant has crossed 
this period of three years, he must be 
deemed to have been confirmed and, 
therefore, his services could not be 
terminated. In support of this submis- 
sion, reliance is placed by the appellant 
on a Division Bench judgment of this 
Court in case of the Superintendent 
of Police, Ludhiana v. Dwarka Das 
AIR 1978 SC 336 where Shinghal J. 
speaking for the court observed as 
follows:— 


“So if Rules 12.2 (3) and 12.21 are 
read together, it will appear that the 
maximum period of probation in the 
case of a police officer of the rank of 
®constable is three years, for the Su- 
perintendent of Police concerned has 
the power to discharge him within that 
period. It follows that the power of 
discharge cannot be exercised under 
Rule 12.21 after the expiry of the pe- 
riod of three years.” 


3. It is true that the observations 
made by this Court support the con- 
tention of the appellant to an extent. 
But in our opinion, the Division Bench 
decision was not correctly decided as 
it has not considered the Five Bench 
decision of this Court in case of State 
of Punjab v. Dharam Singh (1968) 3 


SCR 1 at pp. 4 & 5 where, after consi- 


dering a number of cases, the Court 
observed thus: 


“This Court has consistently held that 
when a first appointment or promotion 
is made on probation for a specific 
period and the employee is allowed to 
continue in the post after the expiry of 
the period without any specific order 
of confirmation, he should be deemed 
to continue in his post as a probationer 
only, in the absence of: any indication 
to the contrary in the original order 
of appointment or promotion or the 
service rules. In such a case, an ex- 
press order of confirmation is necessary 
to give the employee a substantive 
right to the post, and from the mere 
fact that he is allowed to continue in 
the post after the expiry of the speci- 
fied period of probation it is not pos- 
sible to hold that he should be 
deemed to have been confirmed. 
The reason for this conclusion is that 
where on the completion of the speci- 
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fied period of probation the employee 
is allowed to continue in the post with- 
out an order of confirmation, the only 
possible view to take in the absence 
of anything to the contrary in the ori- 
ginal order of appointment or promo- 
tion or the service rules, is that the 
initial period of probation has been ex- 

tended by necessary implication.” : 


4. In the instant case, the appellant 
was appointed purely on a temporary 
basis and not on probation and, there- 
fore, Rule 12.8 which deals with off- 
cials, who are appointed on probation 
does not apply to this case at all. It 
is well settled that a person is appoint- 
ed on probation only if he is appointed 
against a substantive vacancy. In the 
instant case, it is not disputed that. 
the appellant owas appointed only 
against a temporary vacancy. Assuming 
however. that Rule 12.8 of the Punjab 
Police Rules applies to the appellant’s 
case and he is governed by Rul 
12.8 even after the probation of three 
years is over, the police officer shall 
not be deemed to be confirmed unless 
there is any rule which provides that 
in absence of an order of confirmation 
at the end of the probation, the em- 
ployee must be presumed to be con- 
firmed. There is no such provision in 
the present rules. In these circumstanc- 
es, therefore, as held by this Court in 
the case of Dharam Singh, tt must be 
held that if no express order of con- 
firmation was passed after the appel- 
lant completed three years, it must be 
presumed that his probation was ex 
tended. 


5. In this view of the matter, as the 
appellant was a temporary hand, the 
services could be terminated at any 
time. It appears that the attention of 
this Court in Dwarka Das’s case was 
not drawn to the case of State of 
Punjab v. Dharma Singh, (1968) 3 SCR 
1 which has been decided by a larger 
Bench and therefore, the later decision 
rendered by this Court in Dwarka Das 
is directly opposed to the view taken 
by ‘the larger Bench and must, there- 
fore, be overruled. For these reasons 
therefore, we are unable to find any 
legal error in the order passed by the 
Senior Superintendent of Police in ter- 
minating the services of the appellant. 


6. The appeal is accordingly. dis- 
missed. 






















7. A request has been made by the 
appellant that he may be allowed to 
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retain the Govt. quarters which has 
been allotted to him for some time so 
as to enable him to find alternative 
accommodation. Mr. Marwah, Counsel 
for the State, has no objection if a re- 
asonable time is given to the appellant 
for this purpose. We, therefore, give 
three months’ time to the appellant to 
vacate the Government quarters allotted 
to him on his furnishing an undertak- 
ing to the Sr, Supdt. of Police. 


Appeal dismissed 





AIR, 1980 SUPREME COURT 59 
l (From: Gujarat)" 
N. L. UNTWALIA AND 
A. P. SEN JJ. 
Civil Appeal No, 2469-2471 of 1969, 
D/- 17-8-1979. 
Thakoreshri Naharasinghji Dolatsinghji 
etc. etc., Appellants v. State of Gujarat 
and others, Respondents. 


Bombay Merged Territories and Areas 
(Jagirs Abolition) Act (39 of 1954), 
Ss. 3, 5 (1) (b), 9 — Bombay Land Re- 
venue Code (1879), S. 40 — Settlement 
of certain land with Jagirdar — Land 
comprising forests also — Forests not 
reserved under Forest Act — Right of 
Jagirdar to cut and remove forest pro- 
duce cannot be interfered with. 
S.C.A. Nos. 1234, 1242 and 1244 of 1965, 
D/- 5-5-1967 (Guj), Reversed. 

The appellant was proprietary Jagir- 
dar under Idar State. Survey settle- 
ment had been made in that State in the 
year 1936 and the land revenue payable 
by the Jagirdars was assessed. The Land 
Revenue Code was applied in 1948 to the 
lands in question. The old Jagirdar 
made a settlement of certain land on 
5-6-1949. On 1-8-1954 Jagirs Abolition 
Act came into force. According to the 
case of the appellant he became an oc- 
cupant of the land together with the 
forest trees standing thereon. Before 1965 
the appellant was allowed to cut and 
remove the forest trees in his land but 
after the decision of the Supreme Court 
in AIR 1965 SC 1747, the authorities 
concerned changed their view and took 
the stand that the forest trees had vest- 
ed in the State and the appellant was 
not entitled to cut or remove them. It 
was a fact that the trees were a part of 
the private forest. Neither it was a re- 


*S.C.A. Nos. 1234, 1242 and 1244 of 1965, 
D/- 5-5-1967 (Guj.) 
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served forest nor a protected forest 
within the meaning of the Forest Act. 


Held, that the appellant became occu- 
pant of the land in question together 
with the forest trees standing thereon 
and governmental authorities had no 
right to interfere’ with the appellant 
dealing with the forest trees, at any 
rate before the passing of the Gujarat 
Private Forests (Acquisition) Act,. 1972. 
S.C.A. Nos. 1234, 1242 and 1244 of 1965, 
D/- 5-5-1967 (Guj), Reversed. (Para 11) 


The term ‘occupant’ is defined in S. 3 
(16) of the Land Revenue Code to mean 
“a holder in actual possession of unalie- 
nated land, other than a tenant; pro- 
vided that where the holder in actual 
possession is a tenant, the landlord or 
superior landlord, as the case may be, 
shall be deemed to be the occupant.” 
The effect of the provisions, therefore, 
was that the appellant became an occu- 
pant that is to say a holder in actual 
possession of the land directly under the 
State, (Para 4) 


The instant case is not covered by 
Para 1 of S. 40 of the Land Revenue 
Code. But by legal fiction as introduced 
in S. 216 (2) the survey settlement should 
be deemed to have been completed in 
1936, which was after the passing of the 
Land Revenue Code in the year 1879. 
The alienated lands became unalienated 
on the abolition of the Jagirs. There- 
fore, the right to own the trees must be 
deemed to have been conceded to the 
occupant of such land as there was no 
reservation made by the Government or 
the Survey Authority. — (Para 7) 


Further, it could not be argued that 
on the abolition of the Jagir the occu- 
pant was given permission to occupy the 
land, whether the permission was as a 


‘matter of law or in fact is immaterial 


and such permission shall be deemed -to 
include the concession of the right of 
the Government to all trees growing on 
the land. Permission means factual per- 
mission and not giving the right to a 
person as an occupant under §. 5 (1) (b) 


of the Jagir Abolition Act. (Para 10) 
Cases KReferred`: Chronological Paras 
AIR 1974 Guj 54 6 
AIR 1971 SC 1645 9 


(1965) 3 SCR 177 ; AIR 1965 SC 1747 
l 2, 4,6,8, 8 
Dr. Y. S. Chitale, Sr. Advocate (M/s. 

K. J. John, C. D. Patel and J. Sinha, 

Advocates with him), for Appellants: Mr. 

M. N. Shroff, Advocate, for Respondents, 
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UNTWALIA, J.:— Several Writ Peti- 
tions were heard together by a Division 
Bench of the Gujarat High Court involv- 
ing interpretation of certain provisions of 
the Bombay Land Revenue Code, 1879, 
hereinafter referred to as the Land Reve~ 
nue Code, and the Bombay Merged Ter- 
ritories and Areas (Jagirs Abolition) Act, 
1953, hereinafter called the Jagirs Aboli- 
tion Act. They were disposed of by a 
common judgment whereby all the Writ 
Petitions were dismissed. In the present 
three appeals brought to this Court by 
certificate the facts and law involved are 
almost identical. In our common judg- 
ment disposing of these three appeals, w8 
shall discuss the law with reference to 
the facts of Civil Appeal No. 2469 of 1969. 


2 All the three sets of appellants in 
the three appeals were proprietary Jagir- 
dars under Idar State. Survey settlement 
had been made in that State in the year 
1936 and the land revenue payable by the 
Jagirdars was assessed. In the year 1948 
the Land Revenue Code was applied by 
the Province of Bombay to the lands in 
question under the Extra Provincial Ju- 
risdiction Act. The territory comprising 
the lands in question was merged in the 
Bombay State, first by an Ordinance pro- 
muigated in 1949, followed by the Merg- 
ed State Lands Act, Bombay Act 6 of 
1950. The father of the appellant in Civil 
Appeal No. 2469, the old Jagirdar, made 
a settlement of certain land in village 
Torda with the appellant in this appeal 
on the 5th of June, 1949. The Survey 
number of this land in Idar State was 42 
but after merger it comprised of 
two numbers Le. 42B and 355. On the 
1st of August, 1954 came into force the 
Jagirs Abolition Act abolishing the Jagira, 
According to the case of the appellant he 
became an occupant of the land together 
with the forest trees standing thereon, 
Before 1965 the appellant was allowed to 
cut and remove the forest trees in his 
land but after the decision of this Court 
in U. R. Mavinkurve v, Madhavsinghji, 
(1965) 3 SCR 177, the authorities con- 
cerned changed their view and took the 
stand that the forest trees had vested in 
the State and the appellant was not en- 
titled to cut or remove them. The Divi- 
sional Forest Officer intended to sell the 
trees by a public auction. The appellant 
sent a telegram to him on the 15th of 
October, 1965 protesting against his pro- 
posed ,action and eventually along with 
many others filed his Writ Petition in the 
High Court on the 4th of November, 1965. 


Some of the Writ Petitioners in the High - 
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Court were contractors from the ex- 
Jagirdars. But we are not concerned with 
their cases. As stated above in these three 
appeals we are concerned with the land 
which at one time was in the proprietary 
Jagir of the Jagirdars of the Idar State. 

3. The facts in these three appeals do 
not admit of any controversy. The trees 
were a part of the private forest. Neither 
it was a reserved forest nor a protected 
forest within the meaning of the Indian 
Forest Act, 1927. Mr. M. N. Shroff ap- 
pearing for the State of Gujarat drew 
our attention to the Gujarat Private 
Forests (Acquisition) Act, 1972 which was 
passed during the pendency of these ap- 
peals whereunder, it appears the appel- 
lants right, title or interest in the forest 
seems to have been acquired. We have 
not examined the provisions of the said 
Act and its effect on the right of the ap- 
pellants. We, however, proceed to decide 
these appeals dehors the said Act and 
leave the parties for settlement of their 
disputes, if any, under the 1972 Act to a 
different forum. 


4. When proprietary Jagir was grant- 
ed by the former ruler of Idar State to 
the Jagirdar the lands became alienated 
lands, They were unalienated so long the 
land revenue in respect of those lands 
was collected by the ruler. Under 
cl. (xviii) of S. 2 of the Jagirs Abolition 
Act, “proprietary Jagi” means a jagir 
in respect of which the jagirdar under the 
terms of a grant or agreement or by 
custom or usage is entitled to any rights 
or interest in the soil. As a consequenca 
of that it has been provided in S. 5 (1) (bÌ 
of the Jagirs Abolition Act :— 

“In a proprietary jagir village—...... ove 
(b) in the case of land other than Char- 
khed land, which is in the actual posses- 
sion of the jagirdar or in the possession 
of a person other than a permanent hol- 
der holding through or from the jagirdar, 
SUCK Jagirdar css sis ave Gee wan ube wee Rae laws 
Shall be primarily liable to the State 
Government for the payment of land re- 
venue due in respect of such land and 
shall be entitled to all the rights and 
shall be liable to all the obligations in 
respect of such land as an occupant un- 
der the Code or any other law for the 
time being in force ... 11. s.s sss ase soe eee 
The term ‘occupant’ is defined in S. 3 (16)! 
of the Land Revenue Code to mean “a 
holder in actual possession of unalienated 
land, other than a tenant, provided tha 
where the holder-in actual. possession is 
a tenant, the landlord or superior land- 
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lord, as the case may be, shall be deemed 
to be the occupant.” The effect of the 
two provisions aforesaid, therefore, was 
that the appellant. became an occupant 
that is to say a holder in actual posses- 
sion of the land directly under the State, 
Thus he was in actual possession of un- 
alienated land. Section 3 (4) of the Land 
Revenue Code says :— 


* “Land’ includes benefits to arise out 
of land, and things attached to the earth, 
or permanently fastened to anything at- 
tached to the earth, and also shares in, 
or charges on, the revenue or rent of vil- 
lages, or other defined portions of terri- 
tory.” 

On reading these provisions simpliciter 
one could say that the trees attached to 
the earth formed part of the land and 
the appellant became occupant of the 
land along with the trees. Under S. 8 of 
the Jagirs Abolition Act all public roads 
etc. situate in Jagir villages vest in the 
Government. Indisputably the land or the 
trees in question are not covered by S 8 
Under S. 9 “the rights to trees specially 
reserved under the Indian Forest Act, 
1927, or any other law for the time being 
In fOPCE. ccccresscceses sSeaaeeen shall vest in the 


present case neither the rights to trees 
were specially reserved under the Indian 
Forest Act nor was it a case where the 
State Government by any notification in 
the official gazette had declared any trees 
or class of trees in a protected forest to 
be reserved from a date fixed by notifi- 
cation. In the case of Mavinkurve (supra) 
it appears the State Government had 
issued a notification under S. 34A (tate 
Amendment) of the Indian Forest Act 
declaring all uncultivated lands in the 
39 villages,in question in that case to be 
forests for the purposes of Chapter V of 
the Forest Act. No such thing seems to 
have been done in the present case. But 
the matter does not stop there. The High 
Court following the decision of this Court 
in Mavinkurve’s case held that there was 
no Survey settlement of any of the lands 
in question before the High Court and 
hence the ratio of the case fully applied 
and the former Jagirdars or their settlees 
did not acquire any right or interest in 
the forest trees. This is on the basis of 
the view that under S. 5 (1) (b) of the 
Jagirs Abolition Act a person who be- 
comes an occupant of the land is entitled 
to all the rights and Hable to all the ob- 
ligations in respect of such land under 
the Land Revenue Code. And in absence 
of a Survey. settlement the person afore- 
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said could not fall back upon any provi- 
sion of the Land Revenue Code, such as, 
S. 40 or S. 41 for claiming a right in the 
trees. In our opinion the view so ex- 
pressed by the High Court is not correct 
and the cases of the appellants in these 
three appeals are clearly distinguishable 
from the decision of this Court in Mavin- 
kurve’s case. We shall presently show 
that there has been a Survey settlement 
in these cases. 


5. Along with the Writ Petition in the 
High Court was annexed a copy of the 
Jamabandi Disposal Register of village 
Torda which showed that the land had 
been surveyed in the year 1936 under the 
ruler of the Idar State and permanent 
assessment had been made. Sub-s. (2) of 
S. 216 of the Land Revenue Code, which 
corresponded to sub-s, (4) of the earlier 
law, says:— “All survey settlements 
heretofore introduced in alienated vil- 
lages shall be valid as if they had been 
introduced in accordance with the provi- 
sions of this section.” Sub-s. (1) says 
that “the provisions of Chapters VII 
VIN-A, IX and X shall be applicable to 
all alienated villages and alienated shares 
of villages subject to the following modi- 
fications.” 


6. Distinguishing Mavinkurve’s case 
the argument put forward by Dr. Y. S. 
Chitaley on behalf of the appellants was 
that if a survey settlement was carried 
out by some other authority not under 
the provisions of the Land Revenue Code 
and it was accepted and acted upon by 
the State Government it became a survey 
settlement under the Code itself and 
there being no reservation of any trees 
made at the said survey settlement or at 
any time thereafter the trees belonged to 
the former Jagirdars or their settlees, In 
the State of Gujarat v. Ibrahim Akabarali 
AIR 1974 Guj 54, a Division of the Guja- 
rat High Court pointed out at pages 67- 
68 that the survey settlements carried out 
by the Chhotaudepur State and recognis- 
ed, accepted and acted upon by the State 
of Bombay, could not be said to be a sur- 
vey settlement contemplated under §, 112 
of the Land Revenue Code. But it would 
be so in view of the provisions contained 
in S. 216 (2). The High Court says :— 


“This section refers to the introduction 
of survey settlements in alienated villa- 
ges. The relevant provisions of the Bom- 
bay Land Revenue Code relating to sur- 
vey settlements have reference to un- 
alienated villages. In order, therefore, to 
provide for the introduction of survey 
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settlements in alienated villages, sub- 
section (2) of S. 216 was enacted. Chimli 
and Kosum were alienated villages in 
Chhotaudepur State and if Chhotaudepur 
State had introduced survey settlements 
in those alienated villages we see no rea- 
son to take the view that they would not 
be valid under the provisions of the 
Bombay Land Revenue Code by virtue of 
sub-s. (2) of S. 216. Kosum and Chimli 
were alienated villages in Chhotaudepur 
State and they were alienated villages in 
the State of Bombay until Ist August, 
1964. On the abolition of Jagirs under 
the Jagirs Abolition Act with effect from 
the said date they became unalienated 
villages. Therefore, we are not inclined 
to take a narrow view of the matter so 
as to lay down that alienated villages 
contemplated by sub-s. (2) of S. 216 were 
alienated villages merely of British India 
and not alienated villages which in course 
of time came to be a part of the State of 
Bombay prior to the promulgation of 
récord of rights in respect of them.” 

We think the above is a correct enunci- 
ation of law and we approve of the same, 
The High Court in the present cases has 
taken too narrow a view of the procedure 
for survey settlement and when the at- 
tention of the learned Judges was drawn 
‘to Ss. 107, 112, 117R and 216 of the Land 
Revenue Code to press the point that 
there was a survey settlement in the 
cases before the High Court the point was 
rejected on the ground of lack of plead- 
ing to that effect. But in the Writ Peti- 
tions with which we are concerned in 
these appeals there was not only a speci- 
fic averment and it was not speci- 
fically denied but documents had been 
filed along with the Writ Petitions to 
show that there was a survey settlement 
in the Idar State in the year 1936. That 
being so, we hold that there being no 
reservation of the trees in favour of the 
State, the occupant became entitled to 
the same on the abolition of Jagirs. 


7. Section 40 of the Land Revenue 
Code reads as follows :— 


"In villages, or portions of villages, of 
which the original survey settlement has 
been completed before the passing of this 
Act, the right of the Government to all 
trees in unalienated land, except trees 
reserved by the Government or by any 
survey officer, whether by express order 
made at, or about the time of such settle- 
ment, or under any rule, or general order 
in force at the time of such settlement, 
or by notification made and published at, 
or at any time after, such settlement, 
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shall be deemed to have been conceded 
to the occupant. But in the case of settle- 
ment completed before the passing of 
Bombay Act I of 1865 this provision shall 
not apply to teak, black-wood or sandal- 
wood trees. The right of the Government 
to such trees shall not be deemed to have 
been conceded, except by clear and ex- 
press words to that effect. 


In the case of villages or portions of 
villages of which the original survey 
settlement shall be completed after the 
passing of this Act, the right of the Gov- 
ernment to all trees in unalienated land 
shall be deemed to be conceded to the 
occupant of such land except in so far 
as any such rights may be reserved by 
the Government, or by any survey officer 
on behalf of the Government, either ex- 
pressly at or about the time of such 
settlement, or generally by notification 
made and published at any time previous 
to the completion of the survey settle- 
ment of the district in which such village 
or portion of a village is situate. 


When permission to occupy land has 
been, or shall hereafter be, granted after 
the completion of the survey settlement 
of the village or portion of a village in 
which such land is situate, the said per- 
mission shall’ be deemed to include the 


concession of the right of the Govern- 


ment to all trees growing on that land 
which may not have been, or which shall 
not hereafter be, expressly reserved at 
the time of grating such permissions, or 
which may not have been reserved, un- 
der any of the foregoing provisions of 
this section, at or about the time of the 
original survey settlement of the said 
Village or portion of a village. 


Explanation — In the second paragraph 
of this section, the expression ‘In the 
case of villages or portions of villages of 
which the original survey settlement 
shall be completed after the passing of 
this Act” shall include cases where the 
work of the original survey settlement 
referred to therein was undertaken be- 
fore the passing of this Act as well as 
cases where the work of an original sur- 
vey settlement may be undertaken at any 
time after the passing of this Act.” 

This case is not covered by para 1 ex- 
tracted above. But by legal fiction as in- 
troduced in S. 216 (2) the survey settle-}. 
ment should be deemed to ‘have been 
completed in 1936, which was after the 
Passing of the Land Revenue Code in the 
year 1879. The alienated lands became 
unalienated on the abolition of the Jagirs, 
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erefore, the right to own the trees 

ust be deemed to have been conceded 
to the occupant of such land as there was 
no reservation made by the Government 
or the Survey Authority. 


8. In Mavinkurve’s case from the facts 
stated in the beginning of the judgment 
of this Court it would appear that the 
dispute related to cutting of teak and 
Pancharao trees standing in the forest 
lands, that is to say, special kind of trees 
in respect of which a notification under 
S. 34A of the Indian Forest Act had been 
issued. The High Court in that case had 
expressed the view that the occupants on 
the abolition of the Jagirs became en- 
titled to trees standing on the forest 
lands. But this Court did not countenance 
that view stating at page 184 :—~ 


"In our opinion, the rights of the occu- 
pants under the Bombay Land Revenue 
Code do not include the right to cut and 
remove the trees from the forest lands. 
The reason is that the 36 villages in dis- 
pute have not been surveyed or settled 
and until there is completion of the sur- 
vey and settlement there is no question 
of concession on the part of the State 
Government of the right to the trees in 
favour of the occupants. Section 40 of 
the Bombay Land Revenue Code provides 
that in the case of villages of which the 
original survey settlement has been com- 


pleted before the passing of the Act, the- 


right of the Government to all trees in 
unalienated land, except trees reserved 
by the Government or by any survey 
officer, whether by express order made 
at, or about the time of such settlement, 
or under any rule, or general order in 
force at the time of such settlement, or 
by notification made and published at, or 
at any time after, such settlement, shall 
be deemed to have been conceded to the 
occupant. The second para of S. 40 deals 
with concession of Government rights to 
trees in case of settlements completed 
after the passing of the Act. The second 
para states that in the case of villages or 
portions of villages of which the original 
survey settlement shall be completed 
after the passing of the Act, the right of 
the Government to all trees in unalie- 
nated land shall be deemed to be con- 
ceded to the occupant of such land ex- 
cept in so far as any such rights may be 
reserved by the Government, or by any 
survey officer on behalf of the Govern- 
ment, either expressly at or about the 
time of such settlement, or generally by 
notification made and published at any 
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time previous to the completion of the 
survey settlement. 
We distinguish this case on the ground 
that there was survey settlement in the 
cases before us and the occupants are en- 
titled to the benefit of para 2 of S. 40. 
§. In passing we may also refer to an- 
other decision of this Court in State of, 
Gujarat v. Ranjit Singhji Bhavansinghji, 
AIR 1971 SC 1645: (1971) 3 SCC 89l, 
where Shah J., as he then was, delivering 


the judgment on behalf of the 
Court pointed out that the High 
Court rightly held that the re- 
spondent was entitled to receive 


compensation in respect of the trees be- 
cause the restriction on the power of 
alienation put upon the absolute grantee 
“did not limit the title of the respondent 
in the lands and in things attached 
thereto.” Mavinkurve’s case was distin- 
guished on the ground that in that case 
“the State of Bombay which had at the 
relevant time jurisdiction issued a noti- 
fication under S. 34-A of the Indian Forest 
Act, declaring all uncultivated lands in 
the villages of the Jagir to be forests for 
the purposes of Chapter V of that Act. 
On that account the forests were deemed 
protected forests and the Jagirdar had no 
right to cut and remove trees from the 
forest lands as owner and that under the 
Bombay Land Revenue Code, 1879, the 
rights of occupancy did not carry the 
oa to cut and remove trees from forest 
an a 


10. Lastly we may just note that Mr. 
Chitaley with reference to para 3 of S. 40 
of the Land Revenue Code argued that on 
the abolition of the Jagir the occupant 
was given permission to occupy the land, 
whether the permission was as a matte 
of law or in fact is immaterial and such 
permission shall be deemed to include the 
concession of the right of the Govern- 
ment to all trees growing on that land. 
We do not think that reliance on para 3 
of S. 40 by learned counsel for the appel- 
lant is correct. Permission means factual 
permission and not giving the right to a 
person as an occupant under S. 5 (1) (b) 
of the Jagirs Abolition Act. 

11. For the reasons stated above, we 
allow these three appeals, set aside the 
decision of the High Court in them and 
allow the Writ Petitions filled by the ap- 
pellants and declare that the appellants. 
became occupants of the land in question 
together with the forest trees standing 
thereon and governmental authorities had 
no right to interfere with the appellants’ 
dealing with the forest trees, at any rate 


m 
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efore the passing of the Gujarat Private 
Forests (Acquisition) Act, 1972. In the 
special circumstances of these cases we 
a ii as to costs. ` 

Appeals allowed, 


AIR 1980 SUPREME COURT 64 
(From: (1970) 11 Guj. L. R. 95) 
D. A. DESAI AND 
O. CHINNAPPA REDDY, JJ. 
Civil Appeals Nos. 2316 of 1869 and 


- 8598 of 1970, D/- 3-5-1979. 


Gujarat State Transport Corporation 
etc,, Appellants v. Valji Mulji Soneji and 
others etc., Respondents. 

(A) Civil P. C. (1908) O. 22, Rr. 4, 10 
— Death of one of the respondents pend- 
ing appeal — Deceased respondent mana- 
ger of joint Hindu family business — 
Application to bring su manager 
made under O. 22 R. 10 instead of R. 4, 
after expiry of limitation — Application 
granted — Although proper procedure 
was to apply under O. 22 R. 4, yet techni- 
cal objection against resort to O. 22 R. 10 
not allowed in Supreme Court appeal. 

(Para 6) 

(B) Land Acquisition Act (1894), Ss. 6 
& 4 — Delay of more than 15 years be- 
tween notification under S. 4 and one 
under S. 6 — Legality and validity of 
notification under S. 6 — Effect of S. 4 of 
Land Acquisition (Amendment and Vali- 
dation) Act, 1967 — Delay occasioned, in 
the circumstances of the case, held not 


- unreasonable: (1970) 11 Guj LR 95, Re- 


versed. 

Section 4 notification was issued by 
State of Bombay on 10-10-1952, follow up 
action was taken by State expeditious- 
ly within less than a year by issuing S. 6 
notification on 14-8-1953. Respondents 
filed a suit challenging notifications and 


. preferred successive appeals as Govern- 


ment went on succeeding and Courts 
went on upholding notifications in the 
first three courts. S. 6 notification was 
finally found to be invalid by Supreme 
Court in the last appeal on 8-5-1963. 
Second S. 6 notification was issued by 
State of Gujarat on 10-10-1967 before ex- 
piry of period prescribed by 1967 Amend- 
ment. 

Held : that the second S. 8 notification 


in the circumstances could not be chal- 
lenged as illegal and void, on ground of 


unreasonable delay. (1970) 11 Gui LR 95, 


Reversed. (Paras 15, 17) 
A combined reading of the provisions 
contained in sub-s. (2) of S. 4 with the 
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one contained in the proviso to sub-s. (1) 
of S. 6 introduced by the Amendment Act 
of 1967 clearly shows that in respect of 
those S. 4 notifications which were issued 
prior to the commencement of the 
Amendment of 1967, on 20-1-1967, any 
notification which is required to be issued 
under S. 6 must be made within a period 
of two years (as was done in the instant 
case).. The apprehensions that if not 
checkmated by implying that such statu- 
tory power must be exercised within a 
reasonable time to curb arbitrary exer- 
cise of power to the detriment of a citi- 
zen, have been taken note of by the legis- 
lature and fully met. (Para 14) 


When a statute confers power and pre- 
scribes time within which it can be exer- 
cised, it could not be said that even 
though the power is exercised within the 
statutory period, yet the Court can exa- 
mine the question of delay and record a 
finding that there was an unreasonable 
delay in exercise of the power and, there- 
fore, the exercise of power is bad. This 
approach would defeat the very purpose 
for prescribing a sort of a period of limi- 
tation on exercise of power, 

The authority exercising the power 
within the prescribed time could not, at 
least, be accused of inaction or dithering 
and, therefore, such exercise of power 
could not be said to be bad or invalid on 
the only ground that there was unreason- 
able delay in the exercise of the power. 

(Para 16) 
Cases Referred : Chronological Paras 
(1965) Review Appin. Nos. 11 and 12 of 

1965, D/- 13-9-1965 (SC) 2, 11 

(1964) 3 SCR 686 : AIR 1963 SC 1890 
2, 7, 8, 9, 10 


M/s. R. H. Dhebar and M. N. Shroff 
Advocates, for Appellants; Mr. D. V. 
Patel, Sr. Advocate (Mr. M. V. Goswami, 
and Mr. Ambrish Kumar, Advocates with 
him) for Nos, 1-5 (in C. A. No. 2316 of 
1969) and for Nos. 1-4 (in C. A, No. 1598 
of 1970) for Respondents, 


DESAI, J.:— These two appeals by 
certificate under Article 133 {1) (c) of the 
Constitution arise from a judgment ren- 
dered by the Gujarat High Court in Spe- 
cial Civil Application No. 729/68, being a 
petition under Art. 226 of the Constitu- 
tion challenging the validity of a notifi- 
cation issued the Government of 
Gujarat on 10th Oct. 1967 under S. 6 of 
the Land Acquisition Act, 1894 (‘Act’ for 
short). Civil Appeal No. 2316/69 is pre- 
ferred by the original respondent No. 2 


‘Gujarat State Transport Corporation, and 
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the cognate Civil Appeal No. 1598/70 is 
preferred by the State of Gujarat, the 
first respondent in the petition. As both 
the appeals arise from the same proceed- 
ings and raise identical contentions they 
were heard together and are being dis- 
posed of by this common judgment. 


2 A notification under S. 4 of the Act 
was issued by the former Government of 
Bombay on 10th October 1952 notifying 
that final plots 41, 42 and 43 were likely 
to be needed for a public purpose, viz., 
State Transport. The respondents who 
are tenants of different parcels of land 
comprised in the aforementioned final 
plots objected to the proposed acquisition. 
Soon after filing the objections under 
S. 5A of the Act the respondents filed 
Civil Suit No. 1262/53 in the Court of 
Civil Judge, Second Division, Ahmeda- 
bad, for a declaration that the notifica- 
tion under S. 4 was illegal and ultra vires 
and for an injunction restraining the re- 
spondent State from proceeding with the 
acquisition of the lands in possession of 
the respondents. During the pendency of 
this suit the then Government of Bom- 
bay, after considering the report sub- 
mitted under S. 5A, made a declaration 
under S. 6 as per the notification dated 
14th August 1953 declaring, inter alia, 
that final plots 41, 42 and 43 were re- 
quired for the purpose of State Trans- 
port. The respondents amended their 
plaint adding a relief for quashing the 
notification under S. 6. The suit filed by 
the petitioners was dismissed by the trial 
Court and their first and second appeals 
did not meet with success. They carried 
the matter to this Court and succeeded 
as per judgment reported in Valjibhai 
Muljibhai Soneji v. The State of Bombay 
(now Gujarat), (1964) 3 SCR 686. As per 
that judgment this Court decreed the 
plaintiffs suit which would imply that 
this Court quashed both notifications 
under Ss. 4 and 6. Reading the judgment 
as a whole it appears that the validity 
of S. 4 notification was upheld and only 
the notification under S. § was struck 
down. In the meantime on the bifurca- 
tion of the erstwhile State of Bombay 
these land acquisition proceedings came 
within the cognizance of the Govern- 
ment of Gujarat and when the State 
Government became aware somewhere 
in 1965 about the error in the decree, 
Review Applications Nos. 11 and 12 of 
1965 were made for correcting the de- 
cree. This Court granted the applications 
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and modified the- decree on 13th Sep- 
tember 1965. 

3. The Government taking its clue 
from the judgment of this Court which 
invalidated S. 6 notification on the ground 
that the acquisition having been made 
for the benefit of a Corporation, though 


for public ‘purpose, is bad because no 


part of the compensation is to come out 
of the public revenue and provisions of 
Part VIL of the Land Acquisition Act 
have not been complied with, decided as 
per its letter dated Aug. 22, 1966 to con- 
tribute Re. 1, which was subsequently 
raised to Rs. 500, towards payment of 
compensation. The Government, however, 
felt that as a long time has elapsed since 
the earlier report under S. 5-A was sub- 
mitted by the Collector, a fresh enquiry 
should be made. Accordingly the Addi- 
tional Special Land Acquisition Officer 
issued a notice dated Ist August 1966 
intimating to the respondents that if 
they so desired they may submit their 
further objections by or before 16th Au- 
gust 1966. Complying with this notice 
the respondents submitted further objec- . 
tions on 3lst August 1966 and they were 
also given a personal hearing. After ex- 
amining the report submitted by the en- 
quiry officer the Government of Gujarat 
issued a notification under S. 6 on 10th 
October 1967. The respondents questioned 
the validity and legality of this notifica- 
tion in the petition filed by them on 14th 
February 1968. 


4. Respondents questioned the vali- 
dity of the impugned S. 6 notification on 
the only ground that it was issued more 
than 15 years after - the date 
of Section 4 notification and thus it 
had been issued after an unreasonable 
delay and it was illegal and void. While 
this was the only contention which found 
favour with the High Court, in reaching 
this conclusion the High Court, after 
taking note of the fact that there was no 
express provision in the Act requiring 
that the notification under S. 6 must be 
issued within a reasonable time after 
issue of S. 4 notification, primarily relied 
upon the postulate that every statutory 
power must be exercised reasonably, a 
doctrine too firmly entrenched in our 
jurisprudence to brook any refutation 
which would assist in raising the impli- 
cation that S. 6 notification must follow 
within a reasonable time after issue of 
5. 4 notification. The Court also drew 
support from the scheme of Ss. 4, 5A 
and § as well as the history of the legis- 
lation, On behalf of the appellants it 
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was pointed out to the High Court that 
in view of the provisions contained in 
sub-sec. (2) of S. 4 of the Land Acquisi- 
tion (Amendment and Validation) Act, 
1967 (‘Amendment Act’ for short), as 
well as the proviso to S. 6 (1) also intro- 
duced by the same amendment Act the 
situation as has arisen in this case is not 
likely to arise and the apprehended mis- 
chief is not likely to be committed in 
future and, therefore, the Court should 
not go in search of the fetters on the 
power of the Government to issue S. 6 
notification, in the absence of any ex- 
press provision, by implication that sta- 
tutory power must be exercised within 
a reasonable time. It was further sub- 
mitted on their behalf that once the 
legislature has clearly permitted a thing 
to be done within the time specified in 
the statute it would be impermissible by 
a process of interpretation to reduce the 
statutory period by implying a further 
fetter on the power of the Government 
and that would be the effect if the con- 
tention on behalf of the respondents was 
accepted. In other words, as the legisla- 
ture has now provided that in respect of 
a notification issued under S. 4 before 
the commencement of the Land Acquisi- 
tion (Amendment and Validation) Ordi- 
nance, 1967, no declaration under S. 6 
shall be made after the expiry of two 
years from the commencement of the 
aforesaid Ordinance, and further that in 
case of a Section 4 notification issued 
after the commencement of the Ordi- 
nance a statutory limit of three years is 
fixed within which declaration under Sec- 
tion 6 can be made, the apprehended 
arbitrary exercise of power is thwarted 
and the Court should not further restrict 
or curtail the power of the Government 
to issue notification under S. 6 within the 
time prescribed by the statute, 


5. The High Court was of the opinion 
that if the power to make a declaration 
under S. 6 is exercised after an unreason-~ 
able delay from the date on which noti- 
fication under S. 4 is issued such exer- 
cise of power would be invalid and ac- 
cordingly struck down the notification 
under S. 6. Hence these two appeals. 


6. A preliminary objection was raised 
by the learned counsel for the respon- 
dents in both the appeals contending 
that as the appellants in both the appeals 
failed to seek within the prescribed time 
substitution of the heirs and legal repre- 
sentatives of respondent 5 who died on 
8th March 1970 during the pendency of 
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the appeal in this Court, in the circum- 
stances of the case these appeals would 
abate as a whole. Undoubtedly, respon- 
dent 5 who is described in the cause title 
of the Memos. of Appeals as ‘Ramesh 
Ramjibhai, Manager, Ramesh Restaurant, 
a joint Hindu family business”, died on 
8th March 1970. What appears to have 
happened thereafter is that applications 
were made by the appellants under 
Order 22, Rule 10, Code of Civil Proce- 
dure, for bringing Shri Krishnakant Ram- 
jibhai, Manager of Ramesh Restaurant, 
a joint Hindu family business, on record 
in place of deceased respondent 5. Ac- 
cording to the appellants the deceased 
respondent 5 had filed the original peti- 
tion in his capacity as manager of joint 
Hindu family business and on his death 
as the interest devolved upon the suc- 
ceeding manager of the joint Hindu 
family business, applications under 
Order 22, Rule 10, C.P.C. were made to 
bring the person on record on whom the 
interest devolved pending the appeal, 
Mr. D. V. Patel took serious exception 
to the procedure adopted by the appel- 
lants and there is some merit in this 
criticism, In fact, when Ramesh Ramji- 
bhai who filed the initial petition in 
his capacity as karta of the undivided 
Hindu family business died during the 
pendency of the appeal, proper applica- 
tions should have been made by the ap- 
pellants under O. 22, R. 4, to substitute 
heirs of Ramesh Ramjibhai who was re- 
spondent 5 in the appeals before this 
Court. In case of death of a party to a 
proceeding who is joined in his capacity 
as karta of an undivided Hindu family, 
if the undivided Hindy family continues 
to be in existence the succeeding karta 
can be substituted for the deceased karta 
of the family and that would be sufficient 
compliance with Order 22, Rule 4. What 
appears to have been done is to make 
applications under Order 22, Rule 10 and 
those applications appear to have been 
granted subject to just exceptions. The 
applications appear to have been made 
after the prescribed period of limitation, 
and in order to avoid seeking condona- 
tion of delay for setting aside abatement, 
Order 22, Rule 10 appears to have been 
invoked. Mr. Patel is right in saying that 
this was a device but in any event if pro- 
per applications were made under O. 22, 
R. 4 the gentleman who became the 
karta of the undivided Hindu family 
after the death of the former karta 
could have been substituted on re- 
cord for the deceased respondent 5. 
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any event, succeeding karta of the un- 
divided Hindu family having been 
brought on record though not strictly in 
accordance with law, we do not propose 
to give any importance to this technical 
objection and overrule the same. 


7 In a decision, inter partes, Valji- 
bhai’s case, this Court struck down the 
first Section-6 notification issued on 14th 
September 1953 on the ground that the 
acquisition being for the benefit of a 
Corporation, though for a public purpose, 
was bad, because no part of the compen- 
sation was to come out of the public re- 
venue and the provisions of Part VII of 
the Act had not been complied with. It 
would appear that S. 4 notification was 
issued on 10th October 1952 and within 
less than one year, after completing the 
enquiry under S. 5-A and the examina- 
tion of the report by the appropriate 
Government, S. 6 notification was issued 
on 4th August 1953. By any yard-stick 
it could_not have been said that there 
was delay, much less an unreasonable 
delay, in making the necessary declara- 
tion under S. 6 after the issue of the 
notification under S. 4. The chronology 
of events that followed in the wake of 
issuance of a notification under S. 6 
dated 14th August 1953 would wholly 
exonerate the Government of any charge 
of dithering or dilatoriness or inaction. 
These events be noticed now so as to 
appreciate the submission on behalf of 
the appellants that they cannot be ac- 
cused of any inaction, deliberate dila- 
toriness or dithering. 


& Soon after the issue of the notifi- 
cation under S. 4 dated 10th October 
1952 and even before the declaration was 
made under S. 6 as per notification dated 
14th. August 1953 the respondents filed 
Civil Suit No. 1262/53 challenging the 
notification under S. 4 and sought an in- 
junction restraining the then State of 
Bombay from proceeding with the acqui- 
sition of the lands in possession of the 
respondents. An interim injunction was 
sought but the same was refused. There- 
after came the notification under S. 6 
dated 14th August 1953. It appears that 
thereafter the respondents amended the 
plaint to add a relief for quashing and 
setting aside the notification under 8S. 6 
also. It would thus appear that whatever 
was required to be done ‘by the Govern- 
ment for completing the proceedings of 
acquisition was undertaken and finished 
within a period of less than one year 
from the date of the notification under 
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S..4. The suit filed by the respondents 
was dismissed by the trial Court as per 
its judgment dated 28th January 1959. 


Both the notifications were held valid and | 


they were not found to suffer from any 
infirmity as contended for and on behalf 
of the respondents. .The respondents car- 
ried the matter in appeal to the District. 
Court and this. appeal was dismissed by 
the first appellate court as per its judg- 
ment dated 28th September 1959. The 
respondents preferred second appeal to 
the High Court but failed to carry con- 
viction with the High Court, with the 
result that the appeal failed and was dis- 
missed on lst August 1960. The respon- 
dents did not rest content with the dis- 
missal of their second appeal and applied 
for and obtained special leave of this 
Court under Article 136 of the Constitu- 
tion. The appeal of the respondents by 
special leave succeeded as per judgment 
rendered by this Court on 8th May 1963.* 


9. The question is whether there was 


any delay much less unreasonable delay 


on the part of the State Government 
in taking follow up action after issuing 
notification under S. 4. The State Govern- 
ment had actually taken the follow up 
action expeditiously within less than a 
year when on 14th August 1953, S. 6 
notification was issued. Even before S. 6 
notification, was issued the respondents 
filed the suit and went on preferring ap-. 
peals. They succeeded for the first time 
in this when this Court allowed their ap- 


' peals on May 8, 1963. Till then the Gov- 


ernment could not be accused of any 
inaction or delay in taking the follow 
up action. What was the Government ex- 
pected to do during the time the respon- 
dents went on preferring successive ap- 
peals? Was. the Government expected, 
even though it succeeded in the trial 
Court and first and second appellate 
Courts to foresee in advance that at some 
stage by some court in the pyramid of 
appeals its notification under S. 6 would 
be found to be ineffective and forestall 
such a decision by issuing another S. 6 
notification ex majore cautela? If the 
Government succeeded in three courts 
and was assured by three courts that 
both its notifications under Ss. 4 and 6 
were valid and effective, it is difficult to . 
appreciate the observation of the High 
Court that where the Government issued 
the first S. 6 notification it was ineffec- 
tive exercise of power under S. 6 and 
the Government wrongly went on con- 
Geb ARE eT a SA 
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tending tnat it was a valid exercise of 
power. This criticism is not well merited. 
There would have been some legitimacy 
in this criticism of the stand of the Gov- 
ernment if the Government had lost in 
the first court and went on filing succes- 
sive appeals even if each court went on 
holding the notification ineffective. The 
reverse is the position, The Government 
went on succeeding and the courts went 
on upholding the notification. There was 
no alternative with the Government but 
to go on defending its action before the 
courts to which it was dragged by the re- 
spondents after thelr successive failures. 
In this background the question was 
posed by the High Court: Can the Gov- 
ernment then contend, when it is found 
to be wrong by the highest court in the 
land, that the delay in the - exercise of 
the power under S. 6 occasioned by its 
own wrong stand should be regarded as 
reasonable? and answered it by saying 
that if the Government had not persist- 
ed in wrongly asserting the validity of 
the first S. 6 notification and accepting 
its invalidity, had cancelled it, the delay 
in the effective exercise of the power un- 
der S. 6 could have been avoided, This 
answer is unfortunately not ‘borne out 
by the events succeeding the issuance of 
the first S. 6 notification. Not only the 
Government stand was not found to be 
wrong- but by three courts it was found 
to be correct. It is this Court in the last 
appeal found Sec. 6 notification invalid, 
Could the Government be expected to 
speculate in advance that ultimately it 
may fail to convince this Court though 
it had convinced three other courts and, 
therefore, right at the time of institution 
of the suit in the court, concede the con- 
tention of the respondents and cancel 
the first S. 6 notification and issue a se- 
cond one? There was no guarantee that 
the second one would not have been chal- 
lenged and obviously there was no as- 
surance that some defect may not be 
_ found by some court even in the second 
S. 6 notification. The Government cannot 
be put on the horns of a dilemma, There- 
fore, we find it difficult to agree with the 
High Court that having adopted a wrong 
stand and thus taken about 11 years the 
Government cannot now be permitted 
to urge that the delay so occasioned 
should not be regarded as unreasonable. 
` In fact the Government had practically 


little or no option but to support the de- 
cisions of the Courts which were in ‘its 
favour till this Court for the first time 
found some defect in its notification 
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under S, 6. Any other view may lead to 
a startling result that every litigant be- 
fore it can explain the delay on the 
ground of being led from court to court 
must foresee a possible error that the 
hierarchy of courts may at some stage 
Notice and rectify its stand in advance. 
It would be nothing short of a specula- 
tive approach which may ill-suit any 
litigant and more so the Government. 


10. The High Court was further of 
the opinion that even if there was some 
explanation for the delay from 14th Au- 
gust 1953 to 8th May 1968, there was no 
explanation for the delay in making the 
review application in the beginning of 
1965 before the Supreme Court and that 
this period of one year and 9 months re- 
mains totally unexplained. In this con- 
text it may be advantageous to state that 
the respondents in the earlier round of 
litigation had challenged both the noti- 
fications under Ss.:4 and 6 and had lost 
before the first three courts. This Court 
while allowing the appeal by its judg- 
ment dated 8th May 1963 passed the final 
order as under:— 


"We, therefore, allow the appeals and 
decree the suits of the appellants with 
cost in all the Courts.” 


11. Literally implemented, the decre- 
tal portion would mean that both Sec. 4 
and Sec. 6 notifications were struck 
down. Reading the body of the judgment 
it clearly transpires that this Court up- 
held the validity of the notification un- 
der Section 4. When this inconsistency 
between the judgment and the decree 
came to the notice of the Government, 
Review Petitions Nos, 11 and 12 of 1965 
appear to have been filed in the year 
1965, and these petitions were allowed 
by this Court as per its order dated 13th 
September 1965 by deleting the decretal 
portion of the judgment as extracted 
hereinabove and substituting it in the 
following words: 

“and decree the suit. for permanent in- 
junction restraining the respondents 
from proceeding further with the land 
acquisition proceedings under the said 
notification issued under S. 6 (1) of the 
Act with costs in all the courts.” 


12. The High Court was of the opin- 
ion that the Government took a long 


. time of one year and 9 months in ascer- 


taining this inconsistency between the 
decretal portion of the judgment and the 
main body of the judgment and there 
was delay in moving the review applica- 
tions. In this connection a reference to 


. -have been made 
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the affidavit of Mr. D. K. Motwani, Secre- 
_ tary to the Gujarat State Road Transport 
Corporation for whose benefit the acqui- 
sition was being made, as well as the 
affidavit of Shri S. R. Pradhan, Under- 
Secretary to Government of Gujarat, 
would show that after the copy of the 
judgment was received and it was ex- 
amined to ascertain what further steps 
were required to be taken to complete 
the process of acquisition consistent with 
the judgment of the Supreme Court, the 
error was discovered and then the learn- 
ed advocate was instructed to file review 
applications. This delay of a year and few 
months in the context of the facts in 
this case cannot be said to be unreason- 
able, 


13. The third stage where the High 
Court found the delay in taking the fol- 
low up action was after the grant of re- 
view application and before the impugn- 
ed notification dated 10th October 1967 
was issued. This Court allowed the re- 
view applications on 13th September 1965. 
Thereafter the Government directed a 
fresh enquiry under S. 5-A. This was 
done in fairness to the respondents, 
though Mr. D. V. Patel, learned counsel 
for the respondents was rather critical 
of this fairness of the Government inas- 
much as he said that there was no ne- 
cessity for a fresh enquiry. Earlier en- 
quiry under S. 5-A was in 1952. By this 
time nearly 15 years had elapsed since 
the enquiry. If the Government in the 
backdrop of these facts considered it fair 
and just to order a fresh enquiry to give 
the respondents an opportunity to file 
fresh objections, the Government can- 
not be accused of dithering or whiling 
away precious time on what was describ- 
ed as a futile exercise. This second en- 
quiry under S. 5-A was held after giv- 
ing an opportunity .as per notice dated 
August 1, 1966, to file objections which 
in fact were filed on August 31, 1966, 
and then a notice dated 30th December, 
1966 was served upon the respondents 
calling upon them to appear for personal 
hearing on 12th January 1967. The en- 
quiry was adjourned at the request of 
the respondents 9 times as set out in the 
afidavit of Shri S. R. Pradhan. The en- 
quiry was over on 13th April 1967. Dur- 
ing the course of personal hearing the 
respondents appeared through their ad- 
vocates Sarvashri K. M. Vyas, A. L. 
Shah, V. R. Bhatt and N. D. Pandya. 
The last of the submissions appear to 
on 13th April 1967. 
Thereafter the enquiry officer submitted 
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his report and the Government took the 
prompt action of issuing the impugned 
notification on 10th October 1867. Even 


here the High Court found a further un- 
explained delay after 13th September 
1965 till 10th October 1967 when the im- 
pugned notification was issued. The High 
Court possibly overlooked the affidavit 
of Shri 8. R. Pradhan when it observed 
that there was no satisfactory answer 
to the question posed by it, in the aff- 
davit filed on behalf of the respondents. 
With respect, it is not possible to sub- 
scribe to this view of the High Court in 
view of the facts clearly set out herein- 
above. It, therefore, unmistakably trans- 
pires that in the facts and circumstances 
of this case there was no delay, though 
apparently there appears a time lag of 
nearly 15 years between S. 4 and Sec. 6 
notifications because the events in the 
interregnum clearly made it impossible 
for the Government to issue a second 
S. 6 notification when it had already 
issued a first S. 6 notification within a 
period of less than one year from the 
date of the issue of the S. 4 notification 
and the validity of which was beyond re- 
proach till May 8, 1963. 


14. Assuming that the High Court 
was right in rejecting the explanation 
preferred by the Government for the 
delay in issuing the second S. 6 notifica- 
tion, would it still be fair to hold that 
there was an unreasonable delay in issu- 
ing the second S. 6 notification in view 
of the specific provision contained in sub- 
Sec. (2) of S. 4 of the 1967 Amendment 
Act which provides that notwithstanding 
anything contained in clause (b) of sub- 
sec. (1), no declaration under S. 6 of the 
principal Act in respect of any land 
which has been notified before the com- 
mencement of the Land Acquisition (Am- 
endment & Validation) Ordinance, 1967, 
under sub-sec. (1) of S. 4 of the princi- 
pal Act, shall be made after the expiry 
of two years from the commencement of 
the Ordinance. The ordinance came into 
force on 20th January 1967. Simultane- 
ously a proviso was added to sub-sec. (1) 
of S. 6 in the following terms: 


“Provided that no declaration in res- 
pect of any particular land covered by a 
notification under S, 4, sub-sec. (1) pub- 
lished after the commencement of the 
Land Acquisition (Amendment & Vali- 
dation) Ordinance, 1967, shall be made 
after the expiry of three years from the 
date of such publication.” 
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A combined reading of the. provisions 
contained in sub-sec. (2) of S. 4 with the 
one contained in the proviso to sub-sec- 
tion (1) of S. 6 introduced by the Amend- 
ment Act would clearly put an end to 
the unsatisfactory situation which troub- 
led the High Court in this case. In view 
of the statutory provision noticed herein 
the Government would be precluded 
from making a declaration under S. 6 
after the expiry of a period of three 
years from the date of the issue of a noti- 
fication under S. 4 which may be issued 
after the Amendment Act came into 
force. And in respect of those S. 4 noti- 
fications which were issued prior to the 
commencement of the Ordinance herein- 
above noted on 20th January 1967 any 
notification which is required to be issu- 
ed under S. 6 must be made within a 
period of two years whereafter as a ne- 
cessary corollary all S. 4 notifications 
issued prior to 20th January 1967 would 
stand exhausted and would not provide 
either a source or reservoir for issuing 
S. 6 notification. Consequently the mis- 
chief sought to be set at naught by the 
High Court by reading by necessary im- 
plication in the scheme of Ss. 4, 5-A and 
6 the concept of exercise of statutory 
power within a reasonable time has been 
statutorily remedied. The apprehensions 
of the High Court that if not checkmat- 
ed by implying that such statutory power 
must be exercised within a reasonble time 
to curb arbitrary exercise of power to 
the detriment of a citizen have been 
taken note of by the legislature and 
fully met. Absence of any decided case 
on the subject of which High Court took 
note could not permit an inference as 
has been done by the High Court that in 
the absence of a decided case the legis- 


lature would not remedy the possible 
mischief. Legislature often does 
take note of a possible abuse 
of power by the executive and 


proceed to nip it in the bud by appro- 
priate legislation and that has been done 
in this case. There is now no more pos- 
sibility of a gap of more than three years 
between S. 4 and S. 6 notifications be- 
cause any declaration made after the 
expiry of a period of three years from 
the date on which S. 4 notification is 
issued would be invalid as being beyond 
the prescribed period. 


15. These newly inserted provisions 
were brought to the notice of the High 
Court. Now, as pointed out earlier, the 
Ordinance came into force on 20th 
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January 1967. The notification under] 
S. 4 in this case was prior to the com- 
mencement of the Ordinance, There- 
fore, the provision contained in sub-s. (2) 
of S. 4 of the 1967. Amendment Act 
would þe directly attracted. The Govern- 
ment could, therefore, make a declaration 
within a period of two years from 20th 
January 1967. The Government has in 
fact issued the impugned notification 
under S. 6 on 10th October 1967, ie. 
within the period prescribed by the 
statute, 


16. The question then is: When a 
statute confers power and prescribes time 
within which it can be exercised, could 
it ever be said that even though the 
power is exercised within the statutory 
period yet the Court can examine the 
question of delay and record a finding 
that there was an unreasonable delay in 
exercise of the power and, therefore, the 
exercise of power is bad? This approach 
would defeat the very purpose for pre- 
scribing a sort of a period of limitation 
on exercise of power. When a period is 
prescribed for exercise of power it mani- 
fests the legislative intention that the 
authority exercising the power within 
the prescribed time could not at least be 
accused of inaction or dithering and, 
therefore, such exercise of power could 
not be said to be bad or invalid on the 
only ground that there was unreasonable 
delay in the exercise of the power. The 
very prescription of time inheres a be- 
lief that the nature and quantum of 
power and the manner in which it is to 
be exercised would consume at least that 
much time which the statute prescribes 
as reasonable and, therefore, exercise 
of power within that time could not be 
negatived on the only ground of unrea- 
sonable delay. Therefore, in this case it 
is difficult to agree with the High Court 
that there was an unreasonable delay in 
exercise of power and hence the exercise 
was either bad or invalid. 


17. The High Court by implication 
read a fetter on the power of the Govern- 
ment to issue S. 6 notification within a 
reasonable time after the issue of S. 4 
notification after observing that there 
was no express provision that such power 
ought to be exercised within a reason- 
able time. In raising this implication the 
High Court took into account the postu- 
late that every statutory power must be 
exercised reasonably and a reasonable 
exercise of power implies its exercise 
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within a reasonable time. Coupled with 
it two other factors were taken into con- 
sideration such as the effect of issuing a 


S. 4 notification on the rights and obli- 
gations of the owner of the land whose 
land is proposed to be acquired; the right 
of the Government to unilaterally can- 
cel S. 4 notification in the event of fall- 
ing prices; history of legislation; and de- 
layed issue of S. 6 notification would 
deny adequate compensation to the 
owner. But by the time the High Court 
examined this matter the legislature 
had already introduced a provision by 
which the power to issue S. 6 notifica- 
tion was to be exercised within the pre- 
scribed period of time. 
there hardly arose a question of a search 
of the fetter on the power of the Gov- 
ernment ignoring to some extent the ex- 
press statutory provision. Therefore, 
while appreciating the anxiety of the 
High Court we are of the opinion that 
once the legislature stepped in and pre- 
scribed a sort of period of limitation 
within which power to issue notification 
under S. 6 could be exercised it was not 
necessary to go in search of a further 
fetter on the power of the Government 
by raising the implication. 


18. It thus appears to be satisfactorily 
established that the impugned S. 6 noti- 
fication was issued within the prescribed 
period introduced by the 1967 Amend- 
ment Act and, therefore, could not be 
struck down on the only ground that the 
power to issue second S. 6 notification 
was exercised after an unreasonable and 
unexplained delay. This being the only 
infirmity found by the High Court to 
which we are not able to subscribe, it 
must be held that the second S. 6 noti- 
fication dated 10th October 1967 is valid 
and legal. 


19. Accordingly both these appeals 
succeed and are allowed and the decision 
of the High Court is set aside and Spe~ 
cial Civil Application No. 729/68 filed by 
the respondents is dismissed but in the 
circumstances of the case, with no order 
as to costs, 


. - Appeals allowed. 
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AIR 1880 SUPREME COURT 71 
(From: 1972 Tax LR 395 Ker) 
N. L. UNTWALIA AND 
R. S.. PATHAK, JJ.* 


Civil Appeals Nos. 2242-2247 of 1972, 
D/- 6-9-1979. 


Commissioner of Income-tax, Kerala, 
Appellant v. Ambat Echukutty Menon, 
Respondent, 


Income-tax Act (1961), Ss. 4 and 5 — 
Revenue receipt or capital receipt — 
Sale of trees of spontaneous growth — 
Only tranks allowed to be cut leaving 
stumps and roots intact — Normal ob- 
ject is regeneration of income — How- 
ever, proof that such sale was not for 
regeneration but for protecting soil for 
cultivation — Income from sale held not 
revenue receipt, 


Per Untwalia, J.:— Ordinarily and 
generally, when the trees are sold and 
allowed to be felled by leaving the roots 
and stumps intact then in case of trees 
of spontaneous growth there is a likeli- 
hood of fresh sprouting and further 
growth of trees on the left out roots and 
stumps. The presumption in such cases 
generally would be that the owner did it 
with. the object of regenerating the in- 
come. Income derived from such sale 
would be revenue receipt irrespective of 
whether income is in fact regenerated or 
not. But there may be cases, where the 
roots and stumps were not allowed to be 
uprooted and cut by the licensee or the 
lessee yet the object was not the regene- ' 
ration of the trees but protection of the 
land eventually to be used for the pur- 


‘ pose of cultivation. The sale of trees in 


such case would not be revenue receipt 
assessable to income-tax. Case Law dis- 
cussed. 


Per R. S. PATHAK, J.:— Where trees 
of spontaneous growth are sold on condi- 
tion that the purchaser would cut and 
remove the trunks without disturbing 
the stumps and roots embedded in soil 
and the trees are so felled and removed 
and the stumps and roots are allowed to 
remain in the land with a view to re- 
generation of the trees, the intention of 
the owner would be to indulge in a 
profit-making activity and the receipt 


*(The judgments are printed in the 
order in which they are given in the 


certified copy.—Ed.) 
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from sale of the trunks would be reve- 
nue receipts. However, intention is a 
material factor in such cases, and each 
case has to be decided on its particular 
facts. Without evidence-of the intention 
Or object behind such a stipulation, the 
mere fact that the trees were sold with- 
out stumps and roots cannot lead to the 
necessary inference that a profit-making 
activity. was involved. Where the evi- 
dence showed that the land had been ac- 
quired for the purpose of cultivation, and 
that the prohibition on the purchaser 
against removing the stumps and roots 
was intended to prevent undue inter- 
ference with the soil, and the assessee 
did not intend to permit regeneration of 
the trees, and that he had in fact later 
put land to cultivation, the payments 
received on sale of the trunks cannot be 
regarded as taxable income. In such a 
case although the stumps and roots re- 
mained after the trees were felled and 
removed by the purchaser, the regenera- 
tion of the trees was not to be allowed 
and, therefore, a profit-making activity 
could not be spelled out. (Para 17) 
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Mr. P. A. Francis, Sr. Advocate (M/s. 
P. A. Shah and Miss A. Subhashini, 
Advocates with him), for Appellant; Mr. 
S. T. Desai, Sr. Advocate, (Mrs. S. 
Vaidyalingam, Mr J. B. Dadachanji, Mrs. 
A. K. Verma and Mr. Monjel Kumar, 
Advocates with him), for Respondent. 


UNTWALIA, J.:— These six appeals 
by special leave preferred by the Com- 
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missioner of Income-tax from the judg- 
ments of the Kerala High Court are all 
inter-connected and arise out of different 
proceedings in relation to one assessment 
year only. They have, therefore, been 
heard together and are being disposed of 
by this judgment. 


2. The assessee-respondent is a Hindu 
undivided family owning large agricultu- 
ral lands in the State of Kerala. In 1905 
the family purchased in court auction 
some lands covering an area of about 200 
acres. There were two irrigational chan- 
nels in the land drawing water from a 
river. According to the Sanad, there 
were about 772 trees of various kinds 
like Karimpana, coconut trees, jack trees, 
tamarind trees, Maruthu etc, There were 
other trees of spontaneous growth but 
they were not in one block. They were 
interspersed among the’ paddy fields as the 
land aforesaid was meant for paddy cul- 
tivation. By an agreement dated Nov. 28, 
1960 the assessee sold to one Valappa 
Routher trees from about 60 acres of land 
forming part of the 200 acres aforesaid. 
Since the original term stipulated in con- 
nection with the payment of money by 
Rowther could not be adhered to by him, 
further agreements were entered into de- 
ferring and spreading the payments over 
some years. The assessee under the im- 
pression that the money which is receiv- 
ed from Rowther on account of sale of 
trees was not chargeable to income-tax 
under the Indian Income-Tax Act did not 
file any voluntary return. On Feb. 28, 
1968 the Income-tax Officer, Palghat 
wrote to the Karnavan of the assessees 
family pointing out that he had informa- 
tion that the assessee had leased certain 
private forests to Velappa Rowther for 
cutting timber; and that the assessee had 
received Rs. 75,000/- during the relevant 
year. The corresponding assessment year 
would be 1961-62. The assessee was ask- 
ed to explain why no voluntary return 
had been filed. In reply to the letter of 
the Income-Tax Officer the assessee wrote 
a letter dated the 3rd April, 1963 stating 
therein that there was no lease but an 
out and out sale of the entire standing 
timber trees except certain specified 
varieties and that the sale was effected 
with a view to extend wet or dry cultiva- 
tion in its fields in the area; the receipts 
therefrom were of a capital nature or in 
any event it was an agricultural income.. 


The assessee. however, concluded its 
letter by stating that he had no deliberate 
intention of avoiding to file any return. 
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If the Income-Tax Officer so desired, he 


was ready to comply with his direction. 


3. Thereafter the Income-Tax Officer 
served a notice on the assessee under 
S. 148 of the Income-tax Act, 1961, here- 
inafter called the Act. In response to the 
same the assessee filed a return on 25-3- 
1966 showing a total net income of 
Rs. 626.63 paise for the previous year 
ending on 31-3-1961. The Income-tax 
Officer held that out of the total number 
of trees numbering 772 four . varieties 
were not sold and roughly speaking the 
number of trees sold and allowed to be 
cut as per the agreement came to 367. 
The trees were of spontaneous growth 
and the whole of the amount of 
Rs. 1,75,000/-, although the whole of it 
was not paid during the accounting year, 
represented the assessee’s income which 
had accrued as per the terms of the 
agreement in that very year. He accord- 
ingly assessed the whole of the amount 
to income-tax. 


4. The Appellate Assistant Commis- 
sioner allowed the appeal of the assessee 
in part and held that only a sum of 
Rs. 75,000/-, the amount actually receiv- 
ed during the accounting year, was asses- 
sable to income-tax in the assessment 
year 1961-62. The assessee as well as the 
department both preferred appeals before 
the Income-Tax Appellate Tribunal from 
the order of the Appellate Assistant 
Commissioner. The Tribunal by its order 
dated the 16th Nov. 1968 dismissed both 
the appeals. 


5. At the instance of the assessee the 
Tribunal stated a case which was num- 
bered as Reference No. 30 of 1970 and re- 
ferred the following question of law to 
the High Court for its opinion :— 

“Whether, on the facts and in the cir- 
cumstances of the case, the receipts from 
the sale of trees of spontaneous growth 
were assessable to tax and if so, whe- 
ther assessable under ‘Other Sources’?” 
The High Court by its judgment, „since 
reported in Ambat Echukutty Menon v. 
Commr. of Income-Tax, Ernakulam, 
(1973) 87 ITR 129 (Ker), has answered 
the question in the negative, in favour of 
the assessee and against the department. 
Civil Appeal No. 2247 arises out of Re- 
ference No. 30 of 1970. 


6. At the instance of the Revenue also 
the Tribunal made a Reference being 
Reference No. 29/1970 and the question 
of law referred to the High Court is in 
the following terms :— 

“Whether on the facts and in the cir- 


cumstances of the case.. the whole of the. 
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sum of Rs. 1,75,000/- was not assessable 
to tax in the previous year ending on 
31-3-1961 relevant for the assessment 
year 1961-62.” 

Since the High Court in the main Refer- 
ence opined that the receipts from the 
sale of the trees were of a capital nature 
this Reference was also answered in 
favour of the assessee. Civil Appeal 
No. 2242 arises out of Reference 
No. 29 of 1970. 


7. The Income-tax Officer initiated 
penalty proceedings against the assessee, 
one under S. 271 (1) (a) of the Act and 
the other under S. 273 (b), the former 
being for the alleged failure of the as- 
sessee to furnish the return for the 
period in question and the latter for its 
alleged failure to furnish an estimate of 
the advance tax payable. In relation to 
the penalty proceeding under S. 271 (1) - 
(a) of the Act, two references were made 
to the High Court, one at the instance of 
the revenue and the other at the asses- 
see’s instance and two references were 
similarly made in relation to the penalty 
proceeding under S. 273 (b). As a conse- 
quence of the main judgment of the High 
Court in Reference No. 30 of 1970 all 
these four references also had to be dis- 
posed of in favour of the assessee. Civil 
Appeals 2243 to Civil Appeals 2246 have 
been preferred by the department in 
these penalty proceedings. 


8. Since, in our view, for the reasons 
to be stated hereinafter the judgment of 
the High Court in the main reference 
giving rise to Civil Appeal 2247 is correct 
and the said appeal has to fail on that 
account, it is plain that the other five 
appeals fail as a corollary to the same 
and have got to be dismissed as such I 
now proceed to discuss and decide the 
relevant question of law in the main ap- 
peal 

§. Before I notice and advert to some 
special facts of this case it would be bet- 


ter to have are’sume’ of some decisions of 
the High Courts and this Court taking 


-one view or the other in relation to the 


sale of trees, some cases holding that it 
is a capital receipt and some cases con- 
cluding in different situations and on dif- 
ferent facts that it is a revenue receipt. 
In Commr. of Income-Tax, Madras v. 
Manavedan Tirumalpad, (1931) ILR 54 
Mad 21: AIR 1930 Mad 764, a Full 
Bench of the Madras High Court held 
that the receipts from the sale of timber 
trees by the owner of wunassessed 
forest lands in Malabar. were chargeable 
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to income-tax. Such trees were treated 
as usufruct from the land like paddy 
from land and minerals from mines, 
Similarly the Oudh Chief Court express- 
ed the view in Maharaja of Kapurthala 
v. Cammr. of Income-Tax, C. P. & U. P. 
- (1945) 13 ITR 74 (Oudh), that the net 
receipts from the sale of forest trees are 
income liable to income-tax even though 
the forest would be gradually exhausted 
by fellings. This was a case of forest trees 
of spontaneous growth growing on land 
which was assessed to land revenue. The 
Patna case viz. Kamakshya Narain Singh 
v. Commr. of Income-Tax, Bihar and 
Orissa, (1946) 14 ITR 673 (Pat), was also 
a case of the receipts from the sale of 
forest trees. In Fringford Estates Ltd., 
Calicut v. Commr. of Income-Tax, Mad- 
ras, (1951) 20 ITR 385 (Mad), the sale of 
timber comprised in the trees from the 
forest was on a business line and the 
profits derived from the same were held 
to be assessable to income-tax on the 
principle that profits derived from capital 
which is consumed or exhausted in the 
process of realization are nonetheless the 
taxable income. 


10. The other cases taking the view 
that money received by sale of trees is a 
Capital receipt are of the nature where 
trees have not been treated as usufruct 
of the land. They were treated as part of 
the capital assets and the receipts from 
the sale of such trees retained the same 
character. In Commr. of Income-Tax, 
Bombay South v. N. T. Patwardhan, 
(1961) 41 ITR 313, the Bombay High 
Court was dealing with a case of the sale 
once for all of the trees with roots even 
though they were of the spontaneous 
growth. The receipts from such sales 
were held to-be capital in nature. The 
Kerala High Court in State of Kerala v. 
Karimtharuvi Tea Estate Ltd., (1964) 51 
ITR 129 (Ker), was concerned with the 
sale of firewood of gravelia trees grown 
and maintained in tea gardens for the 
purpose of affording shade to tea plants. 
Even sale proceeds of forest trees felled 
for the purpose of coffee plantation in 
the land were held to be capital receipts 
by the Mysore High Court in the case of 
Commr. of. Income-Tax, Mysore v. H. 8. 
Van Ingen, (1964) 53 ITR 681 (Mys), and 
the Madras High Court in the case of 
Commr. of Income-Tax, Madras v. 
M. S. P. Nadar Sons, (1973) 87 ITR 202 
(Mad). Similarly sales of dead and wind- 
fallen trees and trees planted for shades 
were held to be bringing receipts of capi- 
tal nature vide Elixir Plantations Ltd. v, 
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Commr. of Income-tax, (1969) 71 ITR 741 
(Ker), and Consolidated Coffee Estates 
(1943) Ltd. v. Commr. of Agricultural 
Income-Tax, Mysore, (1970) 76 ITR 29 
(Mys). 


IL. In Commr, of Income-tax, Kerala v. 
Venugopala Varma Raja, (1968) 67 ITR 
802 (Ker), the Kerala High Court was 
concerned with the trees of spontaneous 
growth. Obviously ‘the income was not 
agricultural income. The owner of-a 
forest had derived income from a lease 
of the forest which came within the am- 
bit of the Madras Preservation of Private 
Forests Act, 1949. The lease was for 
“clear felling’ which had a definite and 
specific meaning under Rule 7 framed 
under the said Act. It did not permit a 
removal of the trees along with their 
roots. The felling of the trees had to be 
done in such a way as to permit the re- 
generation and future growth of the trees 
concerned. “In other words, what is con- 
templated by the clear felling method is 
not the sterilisation of an asset but the 
removal of a growth above a particular 
height, leaving intact the roots and the 
stumps in such a manner as to ensure re- 
generation, future growth, further felling 
and a subsequent income,” (page 803). On 
that account it was held that it was a re- 
venue receipt and not a capital one. The 
case came up to this Court and the view 
of the High Court was eventually up- 
held. The decision of this Court is re- 
ported in V. Venugopala Varma Rajah v. 
Commr, of Income-Tax, Kerala, (1970) 76 
ITR 460 (SC). A supplementary statement 
of the case was called for by this Court 
but ultimately the decision turned round 
the true import of the expression “clear 
felling”. Some of the earlier decisions of 
the various High Courts noticed by me 
above were referred and it was thought 
that there was some conflict between. 
them, yet finally without resolving the 
conflict, the view expressed at page 466 
by this Court with reference to the facts 
of the case was in these terms :— 


“It is not necessary for the purpose of 
this case to enter upon a detailed analy- 
sis of the principle underlying the deci- | 
sions and to resolve the conflict. On the 
finding in the present case it is clear that 
the trees were not removed with roots. 
The stumps of the trees were allowed to 
remain in the land so that the trees may 
regenerate. If a person sells merely 
leaves or fruit of the trees or even bran- 
ches of the trees it would be difficult 
(subject to the special exemption under 
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S. 4 (3) (viii) of the Income-Tax Act, 1922) 
to hold that the realization is not of the 
nature of income. Where the trunks are 
cut so that the stumps remain intact and 
capable of regeneration, receipts from 
sale of the trunks would be in the nature 
of income. It is true that the tree is a 
part of the land. But by selling a part of 
the trunk, the assessee does not necessa- 
rily realize a part of his capital. We need 
not consider whether in case there is a 
sale of the trees with the roots so that 
there is no possibility of regeneration, it 
may be said that the realisation is in the 
nature of capital. That question does not 
arise in the present case.” 


12. The question, however, of sale of 
trees with roots arose before this Court 
shortly after in Vishnudatta Antharja- 
nam v. Commr. of Agricultural Income- 
Tax, Trivandrum, (1970) 78 ITR 58. Shah 
J., as he then was, who had delivered the 
judgment in Venugopala’s case (supra) 
was a party in this case also, the judg- 
ment of which was delivered by Grover 
J. The test laid down by the Privy Coun- 
cil in Commr. of Income-Tax, Bengal v. 
M/s. Shaw Wallace and Co., (1932) 6 ITC 
178 (PC), was applied and it was said at 
page 61 :— 


“According to the test, income connotes 
a periodical monetary return com- 
ing in with some sort of regularity 
or expected regularity from definite 
sources. The source is not neces- 
sarily one which is expected to be 
continuously productive, but it 
must be one whose object is the produc- 
tion of a definite return excluding any- 
thing in the nature of a mere windfall. 
Once the teak trees were removed toge- 
ther with their roots and there was no 
prospect of regeneration or of any  pro- 
duction of a return therefrom, it could 
well be said that the source ceased to ba 
one which could produce. any income.” 
I am aware that the test laid down by Sir 
George Lowndes in Shaw Wallace 
case has been whittled down to a very 
large extent by subsequent pronounce- 
ments of the Privy Council e.g. in Gopal 
Saran Narain Singh v. Commissioner of 
Income Tax, (1935) 3 ITR 237 (PC), and 
Kamakshya Narain Singh v. Commr. of 
Income-Tax (1943) 11 ITR 513 (PC), yet 
in the matter of sale of trees when this 
Court applied the same test in Vishnu- 
datta’s case it was for the purpose of lay- 
ing stress on the object of the felling of 
the trees. The return may be one and 
only one, But if the object of felling the 
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trees leaving the roots and stumps intact 
is for regeneration of income, then whe- 
ther income is regenerated or not is im- 
material But in a case where the trees 
are sold by uprooting the roots nobody 
can say that there could be any object of 
regeneration of income from the trees 
growing again as there was no question 
of a second growth at all. Similarly, or- 
dinarily and generally, when the trees 
are sold and allowed to be felled by leav- 
ing the roots and stumps intact then in 
case of trees of spontaneous growth there 
is a likelihood of fresh sprouting and fur- 
ther growth of trees on the left out roots 
and stumps. The presumption in such 
cases generally would be that the owner 
did it with the object of regenerating the 
income. But there may be cases, although 
few and far between, like the one with 
which we are concerned here where the 
roots and stumps were not allowed to be 
uprooted and cut by the licensee or the 
lessee yet the object was not the regene- 
ration of the trees but a protection of the 
land eventually to be used for the pur- 
pose of cultivation. In this background 
of the law, I now proceed to refer to the 
special facts of this case, 


13. Clauses 12 and 13 of the agree- 
ment dated 28-11-1960 entered into be- 
tween. the assessee and Velappa Rowther 
are as follows :— 


*(12) The trees in the reared forest 
have to be cut neatly _and the relative 
stumps should not be either pulled out 
or cut out. 


(13) No. 3 should not enter on the 
lands from where trees are cut or on the 
sprouts coming up from there. After the 
cuttings sprouts are not to be cut.” 

No. 3 referred in cl. (13) is the said Row- 
ther: On the face of the agreement, 
therefore, the transaction was not a sale 
of trees with roots and stumps. Rather 
there was a prohibition that after the 
cutting, sprouts were not to be cut. The 
agreement, however, did not indicate as 
to what was the object of the assessee in 
in the 
agreement. Was it the regeneration of 
the trees for earning more income or was 
it something else? The subsequent con- 
duct of the assessee as appeared from the 
facts placed before the Income-Tax 
authorities without anything more will 
indicate that the object of the assessee 
was to protect the land falling vacant 
after the cutting of the trees from being 
damaged by the licensee by at random 
cutting of the stumps and uprooting of 


the roots. The trees sold were spread 3 m C 
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an area of 60 acres of land only. Even in 
that area the trees were not in any thick 
or continuous forest. They were inter- 
spersed by paddy fields. In its very first 
communication to the Income-Tax Officer 
sent on 3-4-1963 the assessee perhaps was 
made aware of the decision of the Kerala 
High Court in Commr. of Income-Tax, 
Kerala v. Venugopala Varma Raja, (1968) 
67 ITR 802, which was a case of private 
forest governed by the Madras Act, The 
assessee, therefore, claimed that there 
were no private forests in Cochin area of 
Kerala where the land was situated. The 
assessee asserted that in substance and 
in effect the sale was of the entire stand- 
ing timber ie. totality of the trees and 
“the sale was effected with a view to ex- 
tend wet or dry cultivation to that area 
as well since the standing trees were a 
hindrance for such extensions.” In this 
very letter the assessee also asserted — 
“This is the very first time that our Tha- 
vazhi has sold the trees. The trees, the 
subject matter of the sale contract, were 
there at the time of the purchase of the 
agricultural lands by our Thavazhi in 
1080 M. E. The trees were old trees. No 
tree had been sold after our Thavazhi 
became the owner of the agricultural 
lands, A large extent of agricultural 
lands was purchased and these trees 
formed part and parcel of such holdings. 
None of us know when the trees began 
to grow. After purchase of the lands we 
had developed the same and in the pro- 
cess we sold the trees with the object 
mentioned above. The present sale has 
been the only sale and it will be the 
last one also since our idea is to extend 
cultivation to this area as well” 


14. The Tribunal in its appellate order 
noticed the argument of the assessee 
that its sole occupation was agriculture 
and the attraction in the purchase of 
the land in the year 1905 was two irriga- 
tional channels contained therein. It also 
noticed the other facts stated in the let- 
ter aforesaid of the assessee and finally 
concluded on the basis of clauses (12) 
and (13) of the agreement— “It is clear 
from these that the assessee was reserv- 
ing to itself the results of the future 
growth and a source of income.” The 
case was squarely covered. in its opinion, 
by the decision of the Kerala High Court 
in Venugopala’s case. It further observ- 
ed that the assessee was claiming ex- 
emption and it was up to him to furnish 
all the information as to what trees 
would not regenerate, what kind of 
trees were sold etc. The assessee had 


failed to furnish these details. Yet it 
would be noticed that without rejecting 
the assessee’s stand that the transaction 
in question was the first and the last 
Sale of trees by the assessee and without 
finding that the object of fhe assessee 
was not to convert the land for cultiva- 
tion but to earn income by regeneration 
of trees, it upheld the view of the de-’ 
partmental authorities that the receipt 
was a revenue receipt assessable to in- 
come-tax. It should be noted that the 
assessment made was not for default of 
the assessee to produce any relevant 
material but a regular assessment on 
consideration of such materials as were 
produced by it. It was not asked to pro- 
duce any other evidence or material to 
substantiate the stand taken by it. Nor 
was the stand rejected. In such a situa- 
tion it was not a question of assessee’s 
claiming any exemption and failing to 
get it for its alleged failure to furnish 
any more details. But it wasa 
case where in order to net the receipt as 
a revenue receipt it was for the depart- 
ment to reject the assessee’s stand and 
to hold that the object of the assessee 
in not allowing the licensee to cut the 
stumps and uproot the roots was a re- 
generation of the income. The High 
Court has also noticed the fact as found 
mentioned in the order of the Tribunal 
that by the time the assessment was com- 
pleted by the Income-tax Officer an area 
of 10 acres had been converted into cul- 
tivable land. In our opinion, therefore, 
the High Court rightly distinguished the 
decision in Venugopala’s case (supra) 
and applied the ratio of that of Vishnu- 
datta’s case (supra). As I have observed 
above the facts of this case were on a 
line which on the surface wag blurred 
and indistinct, yet, on a careful examina- 
tion of the matter I find that the divid- 
ing line, though thin, nonetheless, is dis- 
tinct enough to make this case fit for 
application of the ratio of the decision 
of this Court in Vishnudatta’s case. I 
accordingly uphold the view of the High 
Court. 


15. In the result all the six appeals 
are dismissed but on the special facts 
and circumstances of this case we make 
no order as to costs in any of them. 


PATHAK, J.:— 16. I agree with my 
learned brother that the appeals should 
be dismissed. And I shall set out my 
reasons, 


17. The case is one where trees of 
spontaneous growth were sold on condi- 
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soil. Where trees are so felled and re- 
moved, and the stumps and roots are 
allowed to remain in the land with a 
view to regeneration of the trees, the in- 
tention of the owner would be to indulge 
in a profit-making activity, and the case 
ould fall within V. Venugopala Varma 
Rajah v. Commr. of Income-tax, Kerala, 
(1970) 76 ITR 460 (SC). The receipts from 
sale of the trunks would be revenue re- 
ceipts. But in the present case there was 
no intention to reserve the stumps and 
roots for the purpose of allowing rege- 
neration of the trees. The intention and 
subsequent conduct of the assessee estab- 
lishes that the stipulation against re- 
moval of the stumps and roots was m- 
_ tended to protect the surface of the land 
from indiscriminate injury because the 
land was to be applied to cultivation. In- 
tention is a material factor in such cases, 
and each case has to be decided on its 
particular facts. Without evidence of the 
intention or object behind such a stipu~ 
lation, the mere fact that the trees were 
sold without stumps and roots cannot 
lead to the necessary inference that a 
profit-making activity was involved. 
Where the evidence showed that the land 
had been acquired for the purpose -of 
cultivation, and that the prohibition on 
the purchaser against removing the 
stumps and roots was intended to pre- 
vent undue interference with the soil, 
and the assessee did not intend to permit 
regeneration of the trees, and that he 
had in fact later put the land to cultiva- 
tion, the payments received on sale of 
the trunks cannot be regarded as taxable 
income. And yet the case is distinguish- 
able from the facts in Vishnudatta An- 
tharjanam v. Commr. of Agricultural 
Income-tax, Trivandrum, (1970) 78 ITR 
58 (SC). That was a case where the trees 
were sold with their roots, and it was 
held by this Court that by removal of 
the roots the source from which the 
fresh growth of trees could take place 
had also been removed and, therefore, 
the sale of such trees affected the capital 
structure, and could not give rise to a 
revenue receipt. In my opinion, the 
present case does not fall either within 
V. Venugopala Varma Rajah (supra) or 
M. Vishnudatta Antharjanam (supra). It 
is a case where although the stump and 
roots remained after the trees were fell- 
ed and removed by the purchaser, the 
regeneration of the trees was not to be 
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allowed and, therefore, a profit-making 
activity could not be spelled out. 
18. The appeals are dismissed, but 
there is no order as to costs. 
Appeals dismissed, 
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Civil Appeal No. 2411 of 1978 and Writ 


Petns. Nos. 4473-4474, 4415, 4488, 4528 
and 4539 of 1978, D/- 18-9-1979. 
M. S. Shivananda, Appellant v. The 


Karnataka State Road Transport Corpn. 
and others, Respondents, 
And 
H. S. Ramchandra and others, etc. etc, 
Petitioners; v. The Karnataka State Road 
paar Corpn. and another, Respon- 
ents. 


(A) Karnataka Contract Carriages (Ac- 
quisition) Act (21 of 1976), Ss. 19 (3), 31 
(2) — Automatic absorption of employees 
of erstwhile contract carriages — Not 
permissible — They do not acquire any 
vested rights under repealed Ordinance. 
(Karnataka Contract Carriage (Acquisi- 
tion) Ordinance (7 of 1976), Cl. 20 (3); 
Interpretation of Statutes; General 
Clauses Act (1897), S. 6). 


There was neither anything done or 
action taken under the Karnataka Con- 
tract Carriages (Acquisition) Ordinance 
(1976) and therefore the employees of 
the erstwhile contract carriage operators 
in the State of Karnataka did not acquire 
a vested right of absorption in service 
with the Karnataka State Road Trans- 
port. Corporation under sub-cl. (3) to 
CL 20 of the Karnataka Contract Carri- 
ages (Acquisition) Ordinance, 1976. When 
the Ordinance came to be replaced by 
the Act, the Corporation felt that the 
number of employees of the erstwhile 
contract carriage operators was too large 
for its requirements. The legislature, 
therefore, stepped in and reduced the 
scale of absorption in the proviso to sub- 
sec, (3) of S. 19 from 7.9 per vehicle to 
4.45 per vehicle, could not be declared 
illegal on that ground. (Paras 17, 20) 


The employees of the former contract 
carriage operators in normal course filled 


*W. P. No. 10203 of 1977, D/- 28-7-1978 
(Kant). 
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in the pro forma giving . their service 
particulars and reported to duty. This 
was in the mere ‘hope or expectation’ of 
acquiring a right. The submission of 
these ‘call reports’ by the employees did 
not subject the Corporation to a corres- 
ponding statutory obligation to absorb 
them in service. As a matter of fact, no- 
thing was done while the Ordinance was 
in force. (Para 14) 


In considering the effect of an expira- 
tion of a temporary Act, it would be un- 
safe to lay down any inflexible rule. It 
certainly requires very clear and unmis- 
takable language in a subsequent Act of 
the legislature to revive or recreate an 
expired right. If, however, the right 
created by the statute is of an enduring 
character and has vested in the person, 
that right cannot be taken away because 
the statute by which it was created has 
expired. In order to ascertain whether 
the rights and liabilities under the re- 
pealed Ordinance have been put an end 
to by the Act, the line of enquiry would 
be not whether the new Act expressly 
keeps alive old rights and liabilities un- 
der the repealed Ordinance but whether 
it manifests an intention to destroy them. 
Another line of approach may be to see 
as to how far the new Act is retrospec- 
tive in operation. (Para 12) 


The mere right existing under the re- 
pealed Ordinance, to take advantage of 
the provisions of the repealed Ordinance, 
is not a right accrued. Sub-section (2) of 
S. 31 of the Act was not intended to pre- 
serve abstract rights conferred by the 
repealed Ordinance. The saving clause in 
S. 31 (2) (i) of the Act, saves things done 
while the Ordinance was in force; it 
does not purport to preserve a right ac- 
quired under the repealed Ordinance. It 
is unlike the usual saving clauses which 
preserve unaffected by the repeal, not 
only things done under the repealed 
enactment but also the rights acquired 
thereunder. It is also clear that even 
S. 6 of the General Clauses Act, the ap- 
plicability of which is excluded, is not 
intended to preserve the abstract rights 
conferred by the repealed Ordinance. It 
only applies to specific rights given to an 
individual upon the happening of one or 
other of the events specified in the sta- 
tute. The very fact that several steps 
had to be taken by the authorities before 
identifying and determining the persons 
who could be absorbed in the service of 
the Corporation, in accordance with sub- 
el. (3) to Cl. 20 of the Ordinance shows 
that automatic absorption of the emplo- 
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yees of the erstwhile contract carriage 
operators was not legally permissible. 
(Paras 13, 16, 19, 20) 
(B) Karnataka- Contract Carriages (Ac- 
quisition ) Act (21 of 1976), S. 19 (3) — 
The Act replaces earlier Ordinance (1976) 
with retrospective effect — Action taken 
under Ordinance stands wholly effaced — 
Ratio of absorption of employees of erst- 
while Contract Carriages is altered re- 
trospectively by the Act — Assuming 
that employees had vested right of ab- 
sorption under the Ordinance it is ex- 
pressly taken away by the Act. (Obiter). 
(Karnataka Contract Carriages (Acquisi-~ 
tion) Ordinance (7 af 1976), Cl. 20 (3).) 
(Para 21) 
Cases Referred: Chronological Paras 


(1955) 1 SCR 893: ATR 1955 SC 84 12 
{1961) 2 All ER 721: (1963) 3 WLR 39 

(PC), Director of Public Works v. Ho, 

Po, Sang 15 

M/s. G. B. Raikar, K. R. Nagaraja and 
Mrs. Gayathri Balee, Advocates in W. P. 
Nos. 4473-4474, 4488, 4539 of 1978, for 
Petitioners; M/s. R. B. Datar and Navin 
Sinha, Advocates in W. P. Nos. 4415 and 
4528 of 1978, for Petitioner and for Ap- 
pellant in C. A. No. 2411 of 1978. Mr. 
V. A. Sayeed Mahmood, Sr. Advocate 
(Mr. N. Nettar, Advocate with him), for 
the State of Karnataka and Respondent 
No. 3 in W. P. Nos. 4473-4474, 4488, 4528 
and 4539, of 1978 and C. A. No. 2411 
of 1978. Mr. L. N. Sinha, Attorney Ge- 
neral. Mr. K. K. Venugopal, Addl. Sol. 
Genl. (M/s. V. A. Sayeed Mahmood and 
Mr. Vineet Kumar, Advocates with them), 
for Karnataka State Road Transport 
Corpn, in all W. Ps. and C. As. 


SEN, J.:— This appeal, by special leave, 
directed against a judgment of the Kar- 
nataka High Court dated July 26, 1978 
and the connected petitions under Arti- 
cle 32 of the Constitution, raise a com- 
mon question. It would, therefore, be 
convenient to dispose them of by this- 
common judgment. 


2. The short question involved in 
these cases is, whether the employees of 
the erstwhile contract carriage operators 
in the State of Karnataka acquired a 
vested right of absorption in service with 
the Karnataka State Road Transport 
Corporation under sub-cl. (3) to Cl. 20 
of the Karnataka Contract Carriages (Ac- 
quisition) Ordinance, 1976. 


3. It will be convenient to refer in 
the first place to the legislative changes. 
On January 30, 1976 the Karnataka Con- 
tract Carriages (Acquisition) Ordinance, 


1980 


1976 was promulgated by the Governor 
of Karnataka under cl. (1) of Art. 213 
of the’ Constitution. The said Ordinance 
was promulgated with the object of ac- 
quiring contract carriages operating ip 
the State and for certain matters connect- 
ed therewith. On the same day, Le, on 
January 30, 1976 the State Government 
issued a notification under Cl. 4 (1) of 
the Ordinance vesting every contract car- 
riage owned or operated by such con- 
tract carriage operator, along with per- 
mit, in the State Government absolutely 
free from all encumbrances. On the same 
day, the State Government made an 
order under sub-cl. (1) to Cl. 20 of the 
Ordinance transferring all the contract 
carriages that vested in the State Gov- 
ernment under the notification issued 
under sub-cl. (1) to Cl. 4 of the Ordi- 
nance, to the Karnataka State Road 
Transport Corporation (hereinafter re- 
ferred to as ‘the Corporation’). Sub-cl. (3) 
to Cl. 20 of the Ordinance provided for 
absorption of certain categories of em- 
ployees of contract carriage operators in 
the service of the Corporation. It also 
provided the ratio for absorption for dif- 
ferent categories of employees that were 
entitled to be absorbed in the service of 
the Corporation. 


4. The Ordinance was subsequently 
replaced by the Karnataka Contract Car- 
riages (Acquisition) Act, 1976, which was 
published in the gazette on March 12, 
1976. The Ordinance was repealed by the 
Act, and it re-enacted the provisions of 
the repealed Ordinance, with a saving 
clause in sub-sec. (2) of S. 31, for preser- 
vation of anything done or action taken. 
The Act was substantially in similar 
terms except for the difference that the 
ratio prescribed by proviso to sub-cl. (3) 
to Cl. 20 of the Ordinance, which laid 
down the categories of persons who could 
be absorbed in the service of the Corpo- 
ration, was substantially altered and a 
new ratio was inserted in the proviso to 
bub-sec. (3) of S. 19 of the Act. Otherwise, 
sub-sec. (3) of S. 19 of the Act and sub- 
cl. (3) to Cl. 20 of the Ordinance were 
identical in every respect. Under proviso 
to sub-cl. (3) to CL 20, the total strength 
of the employees of the erstwhile con- 
tract carriage operators allowable for ab- 
sorption was 7.9 per vehicle, while under 
proviso to sub-sec. (3) of S. 19 of . the 
Act the-same works out to 4.45 per vehi- 
cle. Further, while under the Ordinance 
conductors were entitled to be absorbed, 
the ratio provided under the Act shows 
that conductors are not included in the 
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categories of persons who can be absorb- 
ed in the service of the Corporation. 


5. It appears that although as many 
as 785 contract carriages were notified 
for acquisition, only 601 vehicles were 
actually acquired. fThe change in the 
ratio of absorption from 7.9 per vehicle 
under sub-cl. (3) to CL 20 of the Ordi- 
nance to 4.45 per vehicle under sub-sec- 
tion (3) of S. 19 of the Act adversely af- 
fected a large number of employees of 
the erstwhile contract carriage operators. 
A large number of writ petitions were, 
therefore, filed in the High Court chal- 
leging the vires of the proviso to sub- 
sec. (3) of S. 19 of the Act on various 
grounds, but by the judgment under ap- 
peal the High Court has repelled all the 
contentions. Thereafter, the remaining 
writ petitions were all withdrawn. 

6. The appeal is against the judgment 
of the High Court and the employees 
have also directly approached the Court 
under Art. 32. 


7. Before dealing with the contention 
advanced in the appeal, it is necessary 
to set out the relevant provisions. Sub- 
clause (3) to CL 20 of the Ordinance read 
as follows: 


“20 (3). Every person who is a work- 
man within the meaning of the Industrial 
Disputes Act, 1947 (Central Act 14 of 
1947) and has been immediately before 
the commencement of this Ordinance ex- 
clusively employed in connection with 
the acquired property, shall, on and 
from the notified date, become an em- 
ployee of the corporation on the same 
terms and conditions applicable to the 
employees holding corresponding posts 
in the corporation. Any person not wil- 
ling to become such an employee of the 
corporation shall be entitled to retrench- 
ment compensation as provided in the 
Industrial Disputes Act: 

Provided that the number of workmen 
that shall become employees of the Cor- 
poration under this sub-section shall not 
exceed the following scale, the junior- 
most being excluded:— 

Scale per vehicle 


1. Drivers 1.5 
2. Conductors 2.65 
3. Supervision 0.125* 
4. Higher Supervision Staff 

and Managers 0.075 
5. Ministerial and Secretariat 

‘staff 0.8 
6. ‘Fechnical staff including 

Foreman 2.75” 
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8. Sub-section (3) of S. 19 of the Act, 
which replaced sub-cl. (3) to CL 20 of 
the Ordinance, Provides: 


*19. (3) Every person who is a work- 
man within the meaning of the Industrial 
Disputes Act, 1947 (Central Act 14 of 
. 2947) and has been immediately before 
the commencement of this Act exclu- 
sively employed in connection with the 
acquired property, shall, on and from 
the notified date, become an employee 
of the corporation on the same terms 
and conditions applicable to the emplo- 
yees holding corresponding posts in the 
Corporation. Any person not willing to 
become such an employee of the Corpo- 
ration shall be entitled to retrenchment 
compensation as provided in the Indus- 
trial Disputes Act; 

Provided that the number of workmen 
that shall become employees of the Cor- 
poration under this sub-section shall not 
exceed the following scale, the junior- 
most being excluded:— 

Scale per vehicle 





1. Drivers obs 1.5 
2. Supervision staff and 

managers or 0.1 
8. Ministerial and 

Secretariat Staff “ae 0.1 
4. Technical staff including 

foreman ue 2.75 

4.45” 





9. The saving clause to be found in 
sub-sec. (2) of S. 31 of the Act, so far as 
material, runs thus: 


“31 (2). Notwithstanding such repeal:— 

(i) anything done or any action taken 
under the said Ordinance, shall be deem- 
ed to have been done or taken under the 
corresponding provisions of this Act.” 


10. It is strenuously argued. that it is 
clear from the language of sub-cl. (3) to 
Cl. 20 of the Ordinance that there was, 
by operation of law, automatic absorp- 
tion of the employees of the erstwhile 
contract carriage operators to the extent 
provided therein with effect from Janu- 
ary 30, 1976, the date on which the noti- 
fication was issued under sub-cl. (1) to 
Cl. 4 and the date on which the Govern- 
ment made an order under sub-cl. (1) to 
Cl. 20. It is submitted that the words 
‘shall become an employee of. the Corpo- 
ration”, in sub-cl. (3) to Cl. 20 are clear 
and unambiguous and they must result 
in the consequence that all persons em- 
ployed in connection with the acquired 
contract carriages, became employees of 
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the Corporation. It is said that, though 
the process of absorption may take time, 
as and when the necessary steps were 
taken to fit in such employees falling 
within the categories mentioned in the 
proviso to sub-cl. (3) to Cl. 20, their ab- 
sorption relates back to the notified date, 
Le., January 30, 1976. In other words, 
the submission was that the legal effect 
of absorption of such employees under 
sub-cl (3) to Cl. 20 of the Ordinance is 
automatic. That being so, their right of 
absorption could not be whittled down 
by the subsequent enactment of the new 
proviso to sub-sec. (3) of S. 19 of the Act, 
inasmuch as they had acquired a vested 
right to absorption in the ratio mention~ 
ed in sub-cl. (3) to CL 20 of the Ordi- 
nance. 


11. The Ordinance promulgated by 
the Governor in the instant case was a 
‘legislative act’ of the Governor under 
Art. 213 (1) and, therefore, undoubtedly 
a temporary statute, and while it was 
still in force the Repealing Act was 
passed containing the saving clause in 
5. 31 (2) (i) providing that, notwithstand- 
ing such repeal, ‘anything done’ or any 
‘action taken’ under the repealed Ordi- 
nance shall be deemed to have been done 
or taken under the corresponding provi- 
sions of the Act. The enquiry is, there- 
fore, limited to the question whether 
anything was done or action taken under 
the repealed Ordinance. If that be so, a 
further question arises on the submission 
whether the words ‘things done’ in Sec- 
tion 31 (2) (i) reasonably interpreted can 
mean not only things done but also the 
legal consequences flowing therefrom. 


12. In considering the effect of an ex- 
piration of a temporary Act, it would be 
unsafe to lay down any inflexible rule. 
It certainly requires very clear and un- 
mistakable language in a subsequent Act 
of the legislature to revive or re-create 
an expired right. If, however, the right 
created by the statute is of an enduring 
character and has vested in the person, 
that right cannot be taken away because 
the statute by which it was created has 
expired. In order to ascertain whether 
the rights and liabilities under the re- 
pealed Ordinance have been put an end 
to by the Act, ‘the line of enquiry would 
be not whether’, in the words of Mukher- 
jea J. in State of Punjab v. Mohar Singh, 
(1955) 1 SCR 893, ‘the new Act expressly 
keeps alive old rights and liabilities un- 
der the repealed Ordinance but whether 
it manifests an intention to destroy 
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them’. Another line of approach may he 
to see as to how far the new Act is re- 
trospective in operation. 


13. It is settled both on principle and 
authority, that the mere right existing 
under the repealed Ordinance, to take 
advantage of the provisions of the re- 
pealed Ordinance, is not a right accrued. 
Sub-section (2) of S. 31 of the Act was 

ot intended to preserve abstract rights 
conferred by the repealed Ordinance. 
The legislature had the competence to so 
re-structure the Ordinance as to meet 
the exigencies of the situation obtaining 
aiter the taking over of the contract car- 
riage services. It could re-enact the Ordi- 
mance according to its original terms, or 
amend or alter its provisions. 


14. What were the ‘things done’ or 
‘action taken’ under the repealed Ordi- 
nance? The High Court rightly observes 
that there was neither anything done nor 
action taken and, therefore, the peti- 
fioners did not acquire any right to ab- 
sorption under sub-cL (3) to CL 20. The 
employees of the former contract carriage 
operators in normal course filled in the 
pro forma giving their service particulars 
and reported to duty. This was in the 
mere ‘hope or expectation’ of acquiring 
a right. The submission of these ‘call re- 
ports’ by the employees did not subject 
the Corporation to a corresponding sta- 
tutory obligation to absorb them in ser- 
vice. As a matter of fact, nothing was 
done while the Ordinance was in force. 
The Act was published on March 12, 1976. 
On May 29, 1976, the Corporation sent 
up proposals for equation of posts to be 
filled in by the employees of the former 
contract carriage operators. The meeting 
of the Committee set up by the Govern- 
ment for laying down the principles for 
equation of posts and for determination 
of inter se- seniority, met on June 2, 1976. 
The Committee decided that even in the 
case of helpers-cleaners, there should be 
a ‘trade test’ and the staff cleared by the 
Committee for the posts of helper 'P, 
helper ‘A’ and assistant artisans should 
be on the basis of their technical compe- 
tence, experience, ability etc. The Com- 
mittee also decided that all other’ emplo- 
yees of contract carriage operators, who 
were eligible for absorption, should be 
interviewed by that Committee for. the 
purpose of absorption on the basis of ex- 
perience, ability, duties and responsibi- 
lities. These norms were not laid down 
till June 2, 1976. Till their actual absorp- 
tion, the employees of the erstwhile con- 
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tract carriage operators had only an in- 
choate right. 


15. The distinction between what is, 
and what is’ not a right preserved by the 
provisions of S. 6 of the General Clauses 
Act is often one of great fineness. What 
is unaffected by the repeal of a statute 
is a right acquired or accrued under it 
and not a mere ‘hope or expectation of’, 
or liberty to apply for, acquiring a right. 
In Director of Public Works v. Ho Po 
Sang, (1961) 2 All ER 721 (PC) Lord 
Morris speaking for the Privy Council, 
observed: 


“It may be, therefore, that under some 
repealed enactment, a right has been 
given, but that, in respect of it, some in- 
vestigation’ or legal proceeding is neces- 
sary. The right is then unaffected- and 
preserved. It will be preserved even if a 
process of quantification is necessary. But 
there is a manifest distinction between 


an investigation in respect of a right and 
an investigation which is to decide whe- 
ther some right should be or should not 
be given, On a repeal the former is pre- 


served by the Interpretation Act. The 


latter is not.” (Emphasis supplied). 


It must be mentioned that the object of 
S. 31 (2) (i) is to preserve only the things 
done and action taken under the repeal- 
ed Ordinance, and not the rights and pri- 
vileges acquired and accrued on the one 
side, and the corresponding obligation or 


` Hability incurred on the other side, so 


that if no. right acquired under the re- 
pealed Ordinance was preserved, there is 
no question of any liability being en- 
forced. 


16. Further, it is significant to notice 
that the saving clauses that we are con- 
sidering in S. 31 (2) (i) of the Act, saves 
things done while the Ordinance was in 
force; it does not purport to preserve a 
right acquired under the repealed Ordi- 
mance. It is unlike the usual saving 
clauses which preserve unaffected by the 
repeal, not only things done under the 
repealed enactment but also the rights 
acquired thereunder. It is also clear that 
even S. 6 of the General Clauses Act, the 
applicability of which is excluded, is not 
intended to preserve the abstract rights 
conferred by the repealed Ordinance. It 
only applies to specific rights given to an 
individual upon the happening of one or 
other of the events specified in the sta- 
tute. 


17. - Employees in excess of the scale 
prescribed for the categaries specified 
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under proviso to sub-sec. (3) of S. 19 of 
the Act are clearly not entitled for ab- 
sorption. Though sub-cl. (3) to Cl. 20 of 
the Ordinance provided for absorption of 
certain classes of employees in a parti- 
cular ratio with effect from January 30, 
1976, it does not follow that there was an 
automatic absorption as from that date. 
Every such person eligible for absorption 
had to fulfill three conditions, viz., (1) he 
had to be a workman within the mean- 
ing of the Industrial Disputes Act, 1947, 
(2) he should have been, immediately be- 
fore the commencement of the Ordinance, 
exclusively employed in connection with 
the acquired property, and (3) he had 
to come within the ratio provided in the 
proviso to sub-cl. (3) to Cl. 20. The whole 
object of inserting sub-cl. (3) to Cl. 20 
of the Ordinance was to obviate the un- 
employment of persons suitable for em- 
ployment. For this purpose, the Corpo- 
ration had necessarily to screen the ap- 
plicants, ? 


18. It is necessary to mention that 
Cl. 5 of the Ordinance, which corresponds 
to S. 5 of the Act, provided that every 
contract carriage operator shall within 
15 days from the notifled date or within 
such further time as the State Govern- 
ment. may allow, furnish to the. State 
Government or any officer authorised by 
it in this behalf, complete particulars 
among others of persons who were in 
their employment immediately before the 
notified date. It was only after such in- 
formation was received that steps had to 
be taken for the purpose of ascertaining 
as to who were entitled to be absorbed 
in the service of the Corporation in ac- 
cordance with sub-cl. (3) to Cl. 20 of the 
Ordinance. The authorities after collect- 
ing the necessary information had to de- 
termine not only the corresponding posts 
to which the erstwhile employees of the 
contract carriage operators could be ab- 
sorbed in the service of the Corporation 
but also their relative seniority, for the 
purpose of excluding the employees who 
were in excess of the scale for the pur- 
pose of absorption. 


19. As sub-cl. (3) to Cl. 20 itself pro~ 


vides that a person who is not willing to 
become an employee of the Corporation 
is entitled to retrenchment compensation 
as provided for in the Industrial Disputes 
Act, the authorities were also required 
to ascertain as to whether the employee, 
who was entitled to be absorbed in ser- 
vice, was willing to become an employee 
of the Corporation or not. It was only if 
the employee was willing to be absorbed 
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in the service of the Corporation that the 
Corporation could absorb him in service, 
provided the other conditions specified in 
sub-cl. (3) to Cl. 20 were satisfied. Thus 
it is clear that several steps had to be 
taken by the authorities before identify- 
ing and determining the persons who 
could be absorbed in the service of the 
Corporation, in accordance’ with sub- 
cl. (3) to CL 20 of the Ordinance. 


20. The very fact that all these vari- 
ous steps were necessary to be taken, 
which necessarily takes time, shows that 
automatic absorption of the employees of 
the erstwhile contract carriage operators 
was not legally permissible. When the 
Ordinance came to be replaced by the 
Act, the Corporation felt that the num- 
ber of employees of the erstwhile contract 
carriage operators was too large for its 
requirements. The legislature, therefore, 
stepped in and reduced the scale of ab- 
sorption in the proviso to sub-s. (3) of! 
S. 19 from 7.9 per vehicle to 4.45 per 
vehicle. 


21. This is, in our judgment, sufficient 
for the determination of the appeal. But, 
as we have formed a clear opinion on the 
other aspect, we do not hesitate to ex- 
press that opinion. That contention is of 
this nature. It is pointed out that the em- 
ployees of the erstwhile contract carri- 
age operators acquired vested right to 
absorption in the service of the Corpora- 
tion by virtue of sub-cl. (3) to CL 20 of 


' the repealed Ordinance with effect from 


January 30, 1976, which cannot be taken 
away by the proviso to sub-sec. (3) of 
S. 19. Even if contrary to the decision 
reached by us, it were possible to hold 
that they had some kind of such right, 
that right is expressly taken away by 
the legislature. The contention does not 
take note of the fact that by sub-sec. (1) 
of S. 1 the Act was brought into force 
with effect from January 30, 1976, Le., 
the date on which the Ordinance was 
promulgated. The Act substitutes a ‘new’ 
proviso in sub-sec. (3) of S. ig in place 
of the old proviso to sub-cl, (3) to CL 20 
of the Ordinance, altering the whole 
basis of absorption. The new proviso is 
given a re tive effect, and it now 
holds the field from the notified date ie, 
January 30, 1976. The proviso in sub- 
cl. (3) to Cl. 20 laying down a particular 
ratio of absorption, is pro tanto avoided 
by an express enactment of a ‘new’ pro- 
viso to sub-sec. (3) of S. 19 which is en- 
tirely inconsistent with it. When an Ordi- 
nance is replaced by an Act which is 
made retrospective in operation, any- 
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thing done or any. action taken under. the 
Ordinance stand wholly effaced. 


22. In the result, the appeal as well 
as the writ petitions must fail and are 
arora There shall be no order as to 
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Criminal Appeals Nos. 613 and 614 of 
1979, D/- 12-10-1979. 

Ram Prasad Sahu and others, Appel- 
lants v. State of Bihar, Respondent. 

And 

Sri Narain Sahu and another, Appel- 
lants v. State of Bibar, Responednt. 

Penal Code (1860), Ss. 302, 53 — Mur- 
der Case -—— Sentence — One convict only 
16 years of age — No overt act attributed 
to him — Already undergone 5 months 
sentence — Supreme Court in special ap- 
peal directed him to be discharged from 
prison at once — Absence of Children 
Act in the State of Bihar; joint trial of 
child accused with adults and detaining 
children in regular prison deprecated. 
(Constitution of India, Art. 136.) 

(Paras 6, 7, %9 

Mr. R. K. Jain, Advocate (in Cri, A. 
No. 613 of 1979), Mr. A. N. Mulla, Sr. 
Advocate (in Cri, A. No. 614 of 1979) and 
Mr. R. P. Singh, Advocate, for Appel- 
lants; Mr. U. P. Singh, Advocate, for Re- 
spondent. ` 

KRISHNA IYER, 
to appeal granted. 


2. These two appeals lend themselves 
to disposal by a common judgment hav- 
ing been filed by two different sets of ac- 
cused against the same judgment con- 
victing them all for different offences. 


3. The facts found by the High Court 
have our broad concurrence although 
Shri R. K. Jain, Advocate in Criminal 
Appeal No. 613 of 1979, has, to some ex- 
tent, made a dent on the veracity of the 
prosecution version. But we are inclined 
to reopen the findings of fact concur- 
rently rendered in exercise of our juris- 
diction under Art. 136 even assuming 
there are some errors of fact and of law. 
Every error does not confer a visa into 


*Criminal Appeal No. 289 of 1975, D/- 24- 
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this Court lest the flood-gates of litiga- 
tion flow irresistible stream making the 
Supreme Court a superior High Court ^f 
appeal Doing so would condemn the 
court fo functional futility and defeat 
the design of the founding fathers that 
ordinarily it shall operate as the nation’s 
summit court deliberating and pronounc- 
ing upon issues of great moment and 
constitutional portent. For these reasons 


` we have confined leave to appeal to the 


nature of the offence disclosed on the 
findings on record and the sentence to be 
imposed if variance is justified on princi- 
ple. 


4, The appellants in both these ap- 
peals have been held guilty by the Ses- 
slons Court under S. 302 read with S. 149, 
I P. C. plus some lesser offences; but the 
High Court softened both the convictions 
and sentences having regard to all but 
one. The plea of the appellants in both 
the appeals is that the conviction is un- 
sustainable and, in any case, the sentence 
is harsher than the law permits. 


5. A few facts. The deceased — one 
man dies as a result of a murderous as- 
sault and so it was that the trial court 
rendered conviction under S. 302 read 
with S. 149, L P. C. — was attacked by 
the group of accused each playing a par- 
ticular role, the lethal blow being attri- 
buted to accused Bansi Sahu.. We do not 
interfere with the conviction and 
sentence of Bansi Sahy who is not 
an appellant in either appeal. The appel- 
lants in Cr. Appeal 613/79 (arising out of 
SLP (Crl.) 2340 of 1979) have been freed 
from overt acts by the High Court and 
consequently they have been found culp- 
able under S, 325 read with S. 149, I.P.C. 
having regard to the quantum of com- 
mon object which made them construc- 
tively liable. They have been awarded 
Bix years R. L each. Some of these ac- 
cused have received injuries for which 
the prosecution has offered no credible 
explanation. . The special circumstances 


- present in the case do not altogether ab- 


solve the prosecution from blame. While 
these suggest some distortion in the ver- 
sion of the State, they do not amount to 
any specific defence provided in the 


` Penal Code and cannot disturb the con- 


viction or the core of the prosecution 
version. Nevertheless, it is wrong on prin- 
ciple to exclude such circumstances in 
apportioning the sentence. 


6. Secondly, a vital factor with grave 
impact on the sentencing verdict has been 
altogether omitted by the courts below. 


84 S.C. 


Appellant No, 2 Sankar Sahu was barely 
16 years old, but was tried, convicted and 
sentenced like an adult. Satyanarayan 
Sahu appellant No. 1 in the same crimi- 
nal appeal is stated to be 20 years old. 
Had there been a Children Act in the 
Bihar State like in most other States of 
the country, a compassionate trial process 
would have been statutorily mandatory 
and children could not be marched into 
regular criminal courts for trial and con- 
viction, nor incarcerated with adult 
criminals with obvious debasement and 
subtle torture such as homosexual at- 
tacks. Unfortunately, despite repeated. 
observations of this Court, the conscience 







and its legislature has not found the mood 
or time to pass a Children Act. This is a 
bad omen in the International Year of 


national Year of the Child see the end 
of this indifference on the part of the 
legislature and the executive? We leave 
this part of the case on a hopeful note, 


7. Had there been a Children Act, the 
above two accused, appellants 1 and 2, 
would have received more compassionate 
consideration at the hands of the court. 
We emphasise this aspect not merely with 
respect to the present case but also hav- 
ing in mind the generality of cases where 
the sensitivity of the court and the lite-. 
racy of the bar have not risen to the 
level where Indian children can claim’ 
that charity due to them is being meted 
out, 


8. For these reasons we consider that 
appellant No. 2 in Cri. Appeal No. 613 of 
1979 be released forthwith, particularly 
because he is young and has no overt act 
attributed to him and more than all, has 
suffered around 5 months imprisonment 
already. - Constructive liability notwith- 
.lstanding, the sentencing process will 
take note of the conspectus of circum- 
stances ‘including the absence of overt act, 
age and antecedents of the offender. The 
penological purpose being to convert the 
offender into a non-offender, it will be a 
frustration of criminal justice if young 
lads are walled in and caged in the hope 
that cruelty will correct. We direct ap- 
pellant No. 2 to be discharged from pri- 
son at once, 


Rattan’ Singh v, State of Punjab 


AIR. 


9. The other appellants 1, 2 and 4, who 
are also not guilty of any overt acts de= 
serve sentencing commisseration. Cur 
rently, it is widely accepted by penolo- 
gists that the sharp shock of the initial 
phase of a prison term is what hurts most 
and therefore, a long term may well be 
counter~productive and a shorter term 
sufficiently deterrent. We, therefore, re-. 
duce their sentence to two years’ R. L 
while confirming the conviction agains? 


them, R 
Order accordingly 


AIR 1980 SUPREME COURT 84 
(From: Punjab and Haryana)* 
V. R. KRISHNA IYER AND P. N, 
j SHINGHAL, JJ. 

Rattan Singh, Petitioner v. State of 
Punjab, Respondent. 

Special Leave Petn. (Criminal) No. 953 
of 1979, D/- 3-10-1979. 

Penal Code (1860), S. 304A — Rash and 
negligent driving — Fatal accident — 
Sentence —- No compassion-to be shown— 
Need to adopt policy of correction, neyer- _ 
theless emphasized. 


Where the rash and negligent driving. 
of a truck driver had resulted in a fatal 
accident, the Supreme Court refused to 
interfere with the sentence of 2 years’ R.L 
awarded to the truck driver on ground 
that he has to maintain a large family 
and that his owner of the truck has left 
his family in the cold. When a life has - 
been lost and the circumstances of driv- 
ing are harsh, no compassion can 
be shown. i (Para 4} — 

It was observed that sentencing must 
have a policy of correction. This driver 
if he has to become a good driver, must 
have a better training in traffic laws and 
moral responsibility, with special refer- 
ence to the potential injury to human 
life and limb. Punishment in this area 
must, therefore, be accompanied by these 
components, The State should attach a 
course for better driving together with 
a livelier sense of responsibility, when 
the punishment is for driving offences, - 
May be, the State may consider, in cases 
of men with poor families, occasional 
parole and reformatory courses on ap 
propriate application, without the rigour 
of the old rules which are subject to 
Government discretion, (Para 5) 


*Criminal Revn. No. 1021 of 1978, D/- 
18-10-1978 (Puni & Har). 
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that the victims of the crime, and the 
distress of the dependants of the pri- 
soner, do not attraet the attention of the 
law. Indeed, victim reparation is still the 
vanishing point of our criminal law. This 
is a deficiency in the system’ which must 
be rectified by the Legislature. 
(Para 6) 
M/s. A. S. Sohl and R. C. Kohli, Advo~ 
cates, for the Petitioner. 


KRISHNA IYER, J :— This petition for 
special leave under Art. 136 is by a truck 
driver whose lethal hands at the wheel 
of an heavy automobile has taken the 
life of a scooterist — a deadly spectacle 
becoming so common these days in our 


towns and cities, This is a case which is - 


more a portent than an event and is sym- 
bolic of the callous yet tragic traffic 
chaos and treacherous unsafety of public 
transportation — the besetting sin of our 


highways which are more like fatal faci~ 


lities than means of mobility. More peo- 
ple die of road accidents than by most 
diseases, so much so the Indian highways 
are among the top Killers of the country. 


What with frequent complaints of the 


State’s misfeasance in the maintenance 
of roads in good trim, the absence of 
public interest litigation to call State 
transport to order, and the lack of citi- 
zens’ tort consciousness, and what with 
the neglect in legislating into law no- 
fault liability and the induction on the 
roads of heavy duty vehicles beyond the 
Capabilities of the highways system, 
Indian Transport is acquiring a menacing 
reputation which makes travel a tryst 
with death. It looks as if traffic regula- 
tions are virtually dead and police check- 
ing mostly absent. By these processes of 
lawlessness, public roads are now lurking 
‘death traps. The State must rise to the 
gravity of the situation and provide road 
safety measures through active police 
presence beyond frozen indifference, 
through mobilisation of popular organi- 
sations in the field of road safety, fright- 


ening publicity for gruesome accidents, - 


and promotion of strict driving Hcensing 
and rigorous vehicle invigilation, lest 
human life should hardly have a chance 
for highway use. | 


2. These strong observations have þe- 
come imperative because of the escalating 
statistics of road casualties. Many dange- 
rous drivers plead in court, with success, 
that someone else is at fault. In the pre- 
sent case, such a plea was put forward 
with a realistic touch but rightly rejected 
by the courts below. Parking of heavy 


Rattan Singh v. State of Punjab (K. yer J) 
It is a weakness of our jurisprudence . 
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vehices on the wrong side, hurrying past 
traffic signals on the sly, neglecting to | 
keep to the left of the road, driving vehi- © 
cles criss-cross, riding scooters without 
helmets. and with whole families on pil- 
lions, thoughtless cycling and pedestrian 
Jay walking with lawless ease, suffocating 
Jam-packing of- stage carriages and hetl- 
driving of mini-buses, overloading of 
trucks with perilous projections and, 
above all, police man, if any, proving by 
helpless presence that law is dead in this 
milieu charged with melee — such is the 
daily, hourly scene of summons by death 
to innocent persons who take to the 
roads, believing in the bona fides of the 
traffic laws. We hope that every State in 
India will take note of the human price 
of highway neglect, of State transport 
violations and the like, with a sombre 
sensitivity and reverence for life, 


3. This, however, does not excuse the 
accused from his rash driving of a ‘blind 
Leviathan in berserk locomotion’. If we 
may adapt the words of Lord Greene 
M R: ‘It scarcely lies in the mouth of 
the truck driver who plays with fire to 
complain of burnt fingers’. Rashness and 
negligence are relative concepts, not ab- 
solute abstractions. In our current condi- 


_ tions, the law under S. 304-A LP.C. and 


under the rubric of negligence, must 
have due regard to the fatal frequency of 
rash driving of heavy duty vehicles and 
of speeding menaces. Thus viewed, it is 
fair to apply the rule of res ipsa loquitur, 
of course, with care. Conventional defen- 
ces, except under compelling evidence, 
must break down before the pragmatic 
Court and must be given short shrift. 
Looked at from this angle, we are_con- 


vinced that the present case deserves no 


consideration on the question of convic- 
tion. 


4. Counsel for petitioner has contended 
that a sentence of 2 years’ R.L is exces- 
sive, especially having regard to the fact 


-that the petitioner has a large family to 


maintain and the proprietor of the truck 
has left his family in the cold. When a 
life has been lost and the circumstances 
of driving are harsh, no compassion can 
be shown. We do not interfere with the 


- sentence, although the owner is often not 


morally innocent. 


5. Nevertheless, sentencing must have a 
policy of correction. This driver, if he has 
to become a good driver, must have a 
better training in traffic laws and moral 
responsibility, with special reference to: 
the potential injury to human life and’ 
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limb. Punishment in this area must, 
therefore, be accompanied by these com- 

nents. The State, we hope, will attach 
a course for better driving tegether with 
a livelier sense of responsibility, when 
the punishment is for driving offences, 
Maybe, the State may consider, in cases 
of men with poor families, occasional 
parole and reformatory courses on appro- 
riate application, without the rigour of 
‘ithe old rules which are subject to Gov- 
ernment discretion. 


_ 6. The victimisation of the family of the 
convict may well be a reality and is re- 
prettable. It is a weakness of our juris- 
prudence that the victims of the crime, 
and the distress of the dependants of the 
prisoner, do not attract the attention of 
the law. Indeed, victim reparation is still 
the vanishing point of our criminal law! 
This is a deficiency in the system which 
must be rectified by the Legislature. We 
can only draw attention to this matter. 
Hopefully, the welfare State will bestow 


better thought and action to traffic jus- 


tice in the light of the observations we 
have made, We dismiss the special leave 
petition. 

Petition dismissed 


AIR 1980. SUPREME COURT 86 
(From: Allahabad)* ._ 
R. S. SARKARIA AND 

O. CHINNAPPA REDDY JJ. 

Civil Appeal No. 1722 of 1969, D/- 
16-10-1979. i 

P. C. Cheriyan, Appellant v. Mst. 
Barfi Devi, Respondent. 

Transfer of Property Act (1882), 
S. 106 — “Manufacturing purposes” —— 
Does not include business of retread- 
ing of tyres. (Words and Phrases — 
Manufacture — Definition of). 


A lease of a premises for carrying 
on the business of retreading of tyres 
is not a lease for “manufacturing pur- 
poses” within the contemplation of 
S. 106 of the T. P. Act, (Para 10) 


The broad test for determining 
whether a process is a manufacturing 
process, is whether it brings out a 


complete transformation for the old 
components so as to produce a com- 
mercially different article or commo- 


dity. The retreading of old tyres does 
not bring into being a commercially 


. *Second Appeal No. 969 of 1967, DJ- 


_ 11-12-1968 (Al). 
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P. C. Cheriyan v. Barf Devi -(Sarkaria J.) 


(1969) 1 SCR 710:AIR 1969 SC 
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distinct or different entity. The old 
tyre retains its original character, or 
identity as a tyre. Retreading does 
not completely transform it into an- 
other commercial article, although it 
improves its performance and service- 
ability as a tyre. Retreading of old 
tyers is just like resoling of old shoes. 
No new or distinct article emerges from 
retreading of old tyres. The old tyre 
retains its basic structure and identity, 
AIR 1873 SC 425, Rel. on. (1948-49) 
78 CLR 336 (Aus), Disting S. A. No. 


969 of 1967, D/- 11-12-1968 (Al), 
Affirmed. (Para 10) 
- The definitions of “manufacture” 


given in other enactments, such as, in 
the Factories Act or the Excise Act 
should not be blindly applied- while 
interpreting the expression “manufac- 
turing purposes” in S. 106 of the 
T. P. Act. In some enactments, for 
instance in the Excise Act, the term 
“manufacture” has been given an ex- 
tended meaning of including in it ‘re- 
pairs”, also. (Para 11) 
Cases Referred: Chronological Paras 
(1977) I SCR 1002: AIR 1977 SC 879:. 
1977 Tax LR 1861 5 
(1973) 2 SCR 257: AIR 1973 SC 425 
5, 6 
499: 
1969 All LJ 736 5 
(1968) 3 SCR 21: AIR 1968 SC 922 6 
(1948-49) 78 CLR 336 (Aus), Federal 
Commr. of Taxation v. Jack Zinader 


Proprietary Ltd. 5, 7, 8, 10 
(1938-50) 1 STC 157 . 5 
(1906) 2 KB 352:95 LT 530, McNicol 


v. Pinch. | 8 

Mr. M. M. Abdul Khader, Sr. Advo- 
cate (M/s. R. Satish, Vijay K. Pandita 
and E. C. Agarwala, Advocates with 
him), for Appellant; Mr. Jitendra 
Sharma, Advocate and Mr. V. P. Chau- 
dhary, Advocate, for Respondent. 


SARKARIA, J.:— Whether a lease 
of a premises for carrying on the 
business of retreading of tyres is a 
lease for “manufacturing purposes” 
within the contemplation of Section 
106, Transfer of Property Act, is the 
only question that falls for considera- 
tion in this appeal by special leave 
directed against a judgment, dated 
December 11, 1968, of the High Court 
of Allahabad. The question arises in 
these circumstances: 


The plaintiff-respondent let out the 
accommodation in dispute at a rent of 
Rs. 650/- per annum to the defendant 
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who was doing the business of retread- 
ing of tyres in the said premises. The 
defendant defaulted in payment of 
rent. The plaintiff, therefore sent omne 
month’s notice to the defendant termi- 
nating his tenancy. Thereafter, the 
plaintiff instituted a suit for recovery 
of arrears of rent and  ejectment 
against the defendant. 

2. The suit was resisted, inter alia, 
on the ground that the premises in 
dispute had been let out to him for 
manufacturing purposes and in view 
of Section 106, Transfer of Property 
Act, therefore, the lease could be 
terminated by the landlady only by 
six months’ notice expiring with the 
end of the year of tenancy, and since 
the plaintiff had served only 30 days’ 


notice, the same was invalid and in-- 


effective to terminate the tenancy. 


3. The trial Court and the First Ap- 
pellate Court concurrently decreed the 
suit for arrears of rent as well as 
for ejectment. 


4. The only ground urged before 
‘ the First Appellate Court and the 
High Court was that the tenancy be- 
ing for manufacturing purposes, could 
not be terminated by one  wmonth’s 
notice, All the. courts below negatived 
this contention and have concurrent- 
ty held that the retreading of tyres is 
not a manufacturing purpose and, 
therefore, 30 days’ notice given by the 
plaintiff to the defendant for termi- 
mating his tenancy, was valid. 


5. Mr. Khadar, learned counsel for 
the defendant-appellant, contends that 
the process of retreading old tyres, in- 
volves the use of sophisticated machi- 
nery and results in bringing into being 
a distinct commercial commodity. It is 
argued that the essential test of a 
manufacturing process is.that it must 
bring about a change in the character, 
quality or user of the old material 
processed so as to produce a distinct 
marketable article, but it is not neces- 
sary that the old material should com- 
pletely lose its identity. It is urged 
that the High Court was in error in 
taking the view that from the process 
. Of retreading old tyres a commercially 
different article does not emerge In 
support of the proposition that a pro- 
cess by which a useless article be- 
comes useful and its character or use 
is changed is a manufacturing process, 
counsel has cited Commr. of Sales Tax 
U. P. v. Dr. Sukh Deo (1969) 1 SCR 
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710, Allenburry Engineers. Pvt. Ltd. v. 
Ramkrishna Dalamia (1973) 2 SCR 257, 
State of Maharashtra v. Central Pro- 
vinces Manganese Ore Co. Ltd. (1977) 
1 SCR 1002 North Bengal Stores Ltd. 
v. Member, Board of Revenue, .Bengal, 


- (1938-50) 1 STC 157; and an Austra- 


lian case Federal. Commissioner _ of 
Taxation v. Jack Zinadar Proprietary 
Ltd. (1948-49) 78 CLR 336 (Aus). 


6. The expression “manufacturing 
purposes” has not been defmed in the 
Transfer of Property Act. It has there- 
fore, to be construed in its popular 
sense. According to the Permanent 
Edition of Words and Phrases, Vol, 26, 
‘manufacture’ implies a change but 
every change is not manufacture and 
yet every change in an article is the 
result of treatment, labour and mani- 
pulation. But something more is neces- 
sary and there must be transformation, 
anew and different article must em- 
erge having a_ distinctive name, 
character or use. This construction of 
the expression “manufacture” received 
the imprimatur of this Court in 
South Bihar Sugar Mills v. Union of 
India (1968) 3 SCR 21. But the case 
directly in point is Allenbury Engi- 
neers Ltd. v. Ramkrishna Dalamia, 
ibid, wherein the question for consi- 
deration before this Court was whe- 
ther the lease in favour of Allenbury 
Engineers was for “manufacturing 
purposes” within the meaning of Sec- 
tion 106, Transfer of Property Act. On 
the facts of that case, answering the 
question in the negative, this Court 
held that even though the lessees were 
manufacturing some spare parts for 
repairing or reconditioning vehicles, yet 
the dominant purpose of the lease was 
one of the storage and resale of the 
vehicles after and recondi- 
tioning them, and that manufacturing 
of spare parts was merely incidental 
to the main purpose of repairing or — 
reconditioning the vehicles for- disposal. 


7. Since the instant case is covered 
by the ratio of Allenbury Engineers, 
it is mot necessary to discuss all the 
cases cited by Mr. Khadar. Neverthe- 
less, it will be proper to notice briefly 
one case namely, Federal Commr. of 
Taxation v. Jack Zinader Proprietary 
Ltd. ibid, on which the counsel has 
staked a good deal in his arguments. 


8 In Jack Zinader (ibid), a furrier 
company received from customers fur 
garments which had become too badly 
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worn and damaged to be repaired, and, 
after removing the defective parts, re- 
modelled, for those customers respec- 
tively by various processes, what was 
left into modern styles of coats, for 
capés, fur collars, fur coats and stoles 
having regard to the extent, shape 
and nature of the available materials. 
The materials used by the the com- 
pany in remodelling were, except 
about five per cent of the linings, con- 


fined to those available from the cus- 


tomer’s garment. If mew linings were 
required the customer ‘supplied them. 
The question for decision before the 
High Court of Australia was whether 
fur coats, stoles, capes and collars 
formed by remodelling fur garments 
are for the purposes of the Sales Tax 
Assessment Act (No. 1), 1930-1942, 
goods “manufactured/sold”. The Court 
by a majority consisting of Dixon and 
Williams JJ. (Web J. dissenting) ans- 
wered this question in the affirmative. 
Dixon J. in his leading judgment (at 
p. 343), after quoting -with approval 
the dictum of Darling J. McNicol v, 
Pinch, (1906) 2 KB 352 at p. 361 that 
“the essence of making or of manu- 
facturing is that what is made shall 
be a different thing from that out of 
which it is made”, observed: 


"The first and, it may be thought, the 
decisive question: in the case, is there- 
fore whether the garments which re- 
sult from the process of . remodelling 
are different things, that is are differ- 
ent goods, from the garments that the 
customer hands over. This perhaps is 
Tather a question of fact than of law 
asic Commissioner distinguishes 
between ` repair and remodelling and 
does mot claim sales tax in respect 
- of repair even although it may mean 
some change in, for example, the 
length of the garment. We are told 
that an old or wom fur coat is re- 
modelled into a modern style of coat, 
that a fur mecklet is remodelled into 
a stole and a fur necklet or fur stole 
is remodelled into a cape A full 
length fur coat may be converted into 
a ‘seaunter’ or the somewhat similar 
‘swagger coats’ which are considerably 
shorter but full and often flared 
at the bottom. But the conversion 
may be to a jacket, which is 
coatee, which is less than waist 
length and fits more closely and us- 
ually is not fastened in front 

On the side of the taxpayer it is 
contended that these procedures do 
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not change the identity of the gar- 
ment but only some of its characteri- 
stics. The customer hands in a fur 
garment and takes away a fur gar- 
ment. It is altered and renovated but it 
is still a fur garment, it is her fur 
garment; it is the fur garment she 
brought to the furriers. On the side 
of the Commissioner it is said that a- 
different fur garment has been brought 
into existence. The old fur gar- 
ment has been used only to provide 
the materials or some of them from 
which the new fur garment has been 
made. It is a thing of a different des- 
cription both commercially and from 
the point of view of the wearer: It is 
a different entity and has a new iden- 
tity. Goods have therefore been pro- 


. duced. 


‘On the whole, the Commissioner’s 
view appears to be the more correct, 
The work of the furrier is to -use 
skins to form garments. Fashions com- 
mercial usage and his customer’s tastes 
combine to distinguish the various 
descriptions of garment he makes and - 
to compel the recognization of them as 
separate categories of goods. When he 
takes skins made up into the descrip- 
tion of fur garment and produces an- 
other, he cannot be treated as having 
altered an existing thing without pro- 
ducing a mew one. He has made a 
different article.” 


§. Williams J., agreed with Dixon 
J., that the question at issue was one 
of fact and degree and that the pro- 
cess concerned involved manufacture 
of goods into different goods from 
their second-hand components. The 
learned Judge rejected the argument 
on behalf of the taxpayers that the 
work could be described as a meré 
repair or modification of the goods 
which did not affect their original 
character, with the observation that 
“once the work done causes the goods 
to lose this character they become 
‘goods’ within the meaning of the 
Act.” 


10. It will be seen that Jack Zina- 
der’s case bears no analogy with the. 
present case. The facts of that case 
were materially different. There, from 
the serviceable components taken out 
from old garments, the furrier by his 
skill and labour made garments of 
different design and description both 
commercially and from the point of 
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view of the wearer. But in the instant 
case, by retreading an old tyre does 


not become a different entity, nor ac- 
quires a new identity. The retreading 
process’ does not cause the old tyre to 
lose its original character. The broad 
test for determining whether a pro- 
cess is a manufacturing process, is 
whether it brings out a complete trans- 
formation for the old components so 
as to produce a commercially different 
article or commodity. This question as 
rightly emphasised by the learned 
Judges in Jack Zinader is largely one 
of fact. In the case before us, all the 
courts below have concurrently ans- 
wered this question in the negative. In 
our opinion, this finding of the courts 
below is unassailable. The retreading 
of old tyres does not bring into be- 
ing a commercially distinct or differ- 
ent entity. The old tyre retains its 
original character, or identity as a 
tyre. Retreading does mot completely 
transform it into another commercial 
article, although it improves its per- 
formance and serviceability as a tyre. 
Retreading of old tyres is just like 
resoling of old shoes, Just as resoling 
of old shoes, does not produce a com- 
mercially different entity having a 
identity, so from retreading 
no new or distinct article emerges. 
The old tyre retains its basic struc- 
ture and identity. The courts below 
were therefore, right in holding that 
he lease in the present case was not 
for manufacturing purposes, and the 
tenancy had been. rightly terminated 


by thirty days notice. 


iL Before parting with this judg- 
ment, we may sound a note of caution, 
that definitions of “manufacture” given 
in other enactments, such as, in the 
Factories Act or the Excise Act should 
not be blindly .applied while interpre- 
ting the expression “manufacturing 
purposes” in Section 106 of the 
Transfer of Property Act. In some 
enactments, for imstance in the Excise 
Act, the term “manufacture” has been 
given an extended oe by includ- 
ing in it “repairs”, 


12.. For the foregoing reasons, the 
appeal fails and is dismissed with 


costs. 
Appeal dismissed. 


Abdul Qadir v. Asstt. Custodian, Ewvacuee Property [Pr. 1] 


S.C. 89. 


AIR 1980 SUPREME COURT 89 
(From: Rajasthan)* 
N. L. UNTWALIA AND A. D. 
KOSHAL, JJ. 

Civil Appeal No. 2233 of 1969, 
22~10-1979. 

Abdul Qadir (Since Decd-) by L. Rs., 

Appellants v. The Managing Officer-cum- 


D/- 


.Asstt. Custodian of Evacuee Property and 


others, Respondents. 


Displaced Persons (Compensation and 
Rehabilitation) Act (1954), S. 20A, Expla- 
nation — Administration of Evacuee Pro- 
perty Act (1950), S. 16 — Restoration of 
property to evacuee — Restoration can 
be refused in spite of certificate. granted 
under S. 16 of latter Act. 


The provisions of S. 20A (1) have over- 
riding effect by virtue of Explanation ap- 
pended to it. In spite of certificate issued 
under S. 16 of Evacuee Property Act the 
Central Government can disallow re- 
storation of the house property and to 
pay to the applicant compensation only. 
In the instant case a displaced person 
was inducted as tenant long back and 
the property was also sold to him by the 
Custodian. In such a case it was just and 
proper to refuse restoration of the pro- 
perty iy to pay to the applicant com- 


pensa (Para 5) 
M/s. Sobhamal Jain and S. K, Jain, 
Advocates, for Appellant; M/s. E. -C. 


Agarwal and Girish Chandra, Advocates, 
for Respondents. 


UNTWALTIA, J.:— This is an appeal 
by certificate by Shri Abdul Qadir from 
the judgment of the Rajasthan High 
Court dismissing his Writ Petition. The 
house in question belonged to one Mo- 
hammed Amin Khan. The appellant pur- 
chased the house from the said owner on 
10-7-1948 for Rs. 12,000. It appears that 
neither the appellant nor Mohammed 
Amin Khan was an evacuee within the 
meaning of the Administration of Eva- 
cuee Property Act, 1950, hereinafter call- 
ed the Evacuee Property Act. But under 
some mistaken notion probably the ap- 
pellant was treated as an evacuee and 
the house was declared as an evacuee 
property on 15-11-1951 in accordance 
with the Evacuee Property Act. After 
such declaration the question that the 
property was an evacuee property. could 
not be reopened and became final. Upon 


‘Writ Petn. No. 126 of 1962, D/- 11-3- 
1968 (Raj). 
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that footing the appellant filed an appli- 
cation on 26-9-1953 under Section 16 (1) 
of the Evacuee Property Act, as the sec- 
tion then stood, for grant of a certificate. 
On 27-10-1956 the Central Government 
granted a certificate under the unamend- 
ed provision of law contained in Section 
16. Pursuant to the above the appellant 
made an application to the Assistant 
Custodian of Evacuee Property for re- 
storation of the house under sub-sec. (2) 
of Section 16. The Asstt. Custodian, re- 
spondent No. 1 passed an order on 18-3- 
1957 restoring the house to the appeliant. 
But before that Shri Ajjumal, respondent 
. No. 2 had been inducted as a tenant in 
the house by the Custodian after it was 
declared as an evacuee property. The 
appellant was directed to take symbolic 
possession of the house allowing the said 
tenant to continue in its occupation on 
receipt of rent from him. 


2. The appellant came to know later 
that on 11-11-1969 the Central Govern- 
ment passed an order under Section 20A 
of the Displaced Persons (Compensation 
and Rehabilitation) Act, 1954, hereinafter 
referred to as the Displaced Persons Act, 
whereby it was ordered that in respect 
of the house in question action be taken 
in accordance with the said provision 
of law. On 6-12-1960 the Central Govern- 
ment ordered that it had revised its 
order dated 11-11-1960 and the petitioner 
was entitled to compensation only under 
Section 20A of the Displaced Persons 
Act. In the Civil Suit filed by the appel- 
lant against Ajjumal it transpired that a 
sale deed had been executed in his favour 
as he was a displaced person in occupa- 
tion of the house and the appellant was 
entitled to compensation only. He, there- 
fore, filed a writ petition in the High 
Court to challenge the action of the As- 
sistant Custodian, respondent No. 2 and 
the Union of India, respondent No. 3. 


3. The writ case was contested by all 
the respondents and it was asserted that 
Ajjumal being a sitting allottee had to be 
rehabilitated and the appellant was en- 
titled to compensation only. 


4. The High Court has quoted Sec. 16 
of the Evacuee Property Act as it stood 
prior to 22-10-1956 and the section as it 
came into force after that date It has 
rightly pointed out that there was a 
change of procedure in the two provisions, 
According to Section 16 as it stood be- 
fore 22-10-1956 the application for certi- 
ficate was to be made to the Central Gov- 
ernment and the Central Government in 
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its discretion was to issue the certificate. 
On the issuance of such a certificate after 
following certain procedure the restora- 
tion order had to be made by the Custo- 
dian of the Evacuee Property. In the pre- 
sent case a certificate was issued only 
on 27-10-1956. The High Court is right in 
holding that the certificate so issued in 
accordance with the old law was not 
valid. Attempts were made before the 
High Court to show that the said certi- 
ficate was issued pursuant to an order 
alleged to have been made on 1-10-1958. : 
The High Court was not. satisfied about 
the correctness of this new stand. No- 
thing could be pointed out to us. to per- 
suade us to take a view different from 
the one taken by the High Court in re- 
gard to the question of the invalidity of 
the certificate issued in favour of the ap- 
pellant on 27-10-1956. 


o There is another difficulty in the 
way of the appellant and that comes in 
because of the provision of law contain- 
ed in Section 20A of the Displaced Per- 
sons Act. The said section also had under- 
gone a change from time to time and at 
the relevant time sub-section (1) of Sec- 
tion 20A stood as follows:— 


(1) Where any evacuee or his heir has 
made an application under Section 16 of 
the Evacuee Property Act and the Cen- 
tral Government is of opinion that it is 
not expedient or practicable to restore 
the whole or any part of such property 
to the applicant by reason of the pro- 
perty or part thereof being in occupation 
of a displaced person or otherwise, then, 
notwithstanding anything contained in 
the Evacuee Property Act and this Act, 
it shall be lawful for the Central Gov- 
ernment; — 

(a) to transfer to the applicant in lieu 
of the evacuee property or any part 
thereof, any immovable property in the 
compensation pool or any part thereof, 
being in the opinion of the Central Gov- 
ernment as nearly as may be of the same 
value as the evacuee property or, as the 
case may be, any part thereof, or 

(b) to pay to the applicant amount in 
cash from the compensation pool in lieu 
of the evacuee property or part thereof 
as the Central Government having re- 
gard to the value of the evacuee property 
or part thereof may, in the circumstan- 
ces deem fit. 

Explanation:— The provisions of this 
sub-section shall apply, whether or not, 
a certificate for the restoration: of the 
evacuee property has been issued to the 
applicant under sub-sec. (1) of Sec. 16 
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of the Evacuee Property Act. as in force 
before the commencement of the Admin- 
istration of Evacuee Property (Amend- 
ment) Ordinance, 1956, if the evacuee 
property has not in fact been restored 
to the applicant.” 

It would be noticed that the provisions 
of Section 20A (1) have got the overrid- 
ing effect by virtue of the Explanation 
appended to it even after a certificate for 
the restoration of the evacuee property 
had been issued to the applicant on 27-10- 
1956. In spite of the certificate it was 
open to the Central Government not to 
allow restoration of the house to the ap- 
pellant and to pay him compensation 
only. The Central Government has 
adopted the latter course. Respandent No. 
2, a displaced person, was inducted as a 
tenant in the property long time back, 
The property was sold to him also by 
the Custodian. In such a situation it was 
just and proper to refuse restoration of 
the property to the appellant and to pay 
him compensation only. But we were in- 
formed that the amount of compensation 
payable to the appellant has been deter- 
mined at a somewhat low figure being 
in the neighbourhood of Rs. 8,000 only. 
The appellant had purchased the house 
for Rs. 12,000 in the year 1948. In that 
view of the matter we recommend for 
consideration of the Government whe- 
ther it would be possible for them to en- 
hance the amount of compensation at 
least to the figure of Rs. 12,000.‘The mat- 
ter is finally within their jurisdiction and 
they may decide it as they think it fit 
and proper to do. 


6. For the reasons stated above this 
appeal fails and is dismissed but without 


costs, 
Appeal dismissed, 
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Bombay Personal Inams Abolition Act, 
1952 (42 of 1953), Ss. 7 and 5 (2) (b) — 
Scope — Expression “all waste lands 
and all uncultivated lands” — Connota- 
tion of — Expression ‘waste lands’ — 
Meaning of — Explanation to S. 6 of 
Bombay Act 62 of 1949 — Purpose and 
scope of — Grass lands on hilly tracts 
cannot be treated to be ‘uncultivated 
lands’ —. Sine qua non for applicability 
of S. 5 of Bombay Act 42 of 1953 is not 
actual cultivation — Observations to the 
contrary of Bombay High Court in (1965) 
67 Bom LR 291 Disapproved. (Bombay 
Personal Inams Abolition Act, 1952 (42 
of 1953), Ss. 7 and 5 (2) (b) — (Words 
and Phrases — Expression ‘all waste 
lands and all uncultivated land? — 
Connotation of) — (Words and Phrases 
D Expression ‘Waste lands’ — Meaning 
of). 


Turning to S. 6 of the Bombay Talua- 
dari Tenure Abolition Act and S. 7 of 
the Bombay Personal Inams Abolition 
Act which are identical in terms, the 
first thing to be noticed is that they deal 
with specific properties alone, which 
are enumerated therein and in which all 
the rights of the taluqdars or inamdars 
are completely extinguished. On a fair 
reading of S. 6 of the Bombay Taluqdari 
Abolition Act, it would be evident that 


- the vesting is in respect of properties 


which could be put to public use. -It 
leaves the private properties of the taluq- 
dar untouched. The legislative intent 
is manifested by clear enumeration of 
certain specific properties not situate 
within the wantas of ataluqdar. It begins 
by specifying. ‘All public roads, lanes, 
paths, bridges, etc.’ and ends up with ‘all 
village site lands, -all waste lands and 
all uncultivated lands’, and these being 
public properties situate in a taluqdar’s 
estate must necessarily vest in the 
Government because they are meant for 
public use. In spite of vesting of such 
property in the Government, however, 
the conferral of the rights of an occupant 
on a taluqdar under S. 5 (1) (b) in res- 
pect of the lands in his actual possession, 
is saved. It is fair to observe that the 
words in parenthesis ‘excluding lands 


` used for building or other non-agricul- 


tural purposes,’ exemplify the intention 
of the legislature not to deprive a 
taluqdar of such land, even though 
such property is uncultivated land, 
due to its inherent character as 
well as by reason of the Explanation 
to S. 6 of the Bombay Taluqdari Aboli- 
tion Act. (Paras 12, 13, 14) 
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- It is, evident that the determination 
af the question whether a particular 
category of: property belonging to a 
taluqdar in a taluqdari estate is vested 
in the Government or not, and the deter- 
mination of the question whether. the 
rights held by a taluqdar in such pro- 
perty shall be deemed to have been ex- 
tinguished or not, will depend upon the 
category of that property. The expres- 
sion ‘all waste lands’ has been joined by 
conjunctive ‘and’ with the 

‘all uncultivated lands.’ They, therefore, 
indicate two distinct types of lands. If 
the legislature had intended that the 
aforesaid expression should indicate one 
class of lands, the expression rather 
would have been ‘all waste and unculti- 
vated lands’ as against the expression 
.‘all waste lands and all uncultivated 
lands’, Here we have, therefore, two dis- 
tinct categories of properties viz., (1) 
waste lands, and (2) uncultivated lands, 
The contention that the grass-lands on 
hilly tracts which were incapable of cul- 
tivation were ‘waste lands’ or ‘unculti- 
vated lands’ within the meaning of S. 6 
cannot be accepted. , The expression 
‘waste lands’ has a well-defined legal 
connotation. It means lands which are 
desolate, abandoned, and not fit ordina- 
rily for use for building purposes. In the 
sequence in which the expression ‘waste 
lands’ appears in the two relevant sec- 
tions namely S. 6 of the Bombay Taluq- 
dari Tenure Abolition Act and S. 7 of 
the Bombay Personal Inams Abolition 
Act, it cannot but have its ordinary 
etymological meaning as given in the 
Shorter Oxford Dictionary Le, land 
lying desolate or useless, without trees 
or grass or vegetation, not capable of 
any use. AIR 1967 SC 1081 and AIR 1968 
SC 870 Rel. on. Shorter Oxford English 
Dictionary, 3rd Edn. Vol. 2. P. 2510 
Ref. to. (Paras 16 and 17) 


It is clear that the grass-lands on hilly 
tracts are not waste lands. They are pro- 
ductive lands in the sense that grass 
grows naturally and so.they are not de- 
solate, abandoned or barren waste lands 
‘with no vegetation, The expression ‘waste 
lands’ in the context would be clearly, 
in the original sense of the term ‘waste’ 
as meaning barren or desolate lands’ 
which are unfit for any use or which are 
worthless. (Para 18) 


The. Explanation below S. 6 has a two- 
fold function. The purpose of the Ex- 
planation first is to explain the meaning 
of the expression ‘uncultivated lands’ in 


the substantive provision. It then seeks: 
to curtail the effect of the section. It is 
a key for ascertaining the meaning of 
the expression ‘uncultivated lands,’ With- 
out the Explanation, any land lying un- 
cultivated, on the date of the vesting, 
even for a year, ie. allowed to lie fal- 
low according to the normal agricultural 
Practice, would yest in the Government. 
But then the Explanation steps in and 
seeks to mitigate the rigour. It says that 
the land allowed to lie fallow continu- 
ously for a period of three years, shall 
alone be deemed to be uncultivated land, 
meaning thereby that a piece of land 
allowed to lie fallow, intermittently, for 
a period of less than three years will not 
be deemed ‘uncultivated lands.’ In that 
view of the matter, the grass-lands on 
hilly tracts which were incapable of any 
cultivation could not, in law, be treated 
to be ‘uncultivated lands’ within the 
meaning of S. 6, read with the Explana- 
tion thereto, It is wrongful assumption 
that sine qua non for the applicability 
of S. 5 of the Bombay Personal Inams 
Abolitions Act is actual cultivation. Ob- 
servation to the con of Bombay 
High Court in (1965) 67 Bom LR 291 
Disapproved; S.C.A. Nos. 570, 629 and 
634 of 1963, 283-286 287-296 and 300-309 
of 1966, D/- 5-11-1968 (Guj), Affirmed. 
(Paras 20, 21, 25) 
Cases Referred; Chronological Paras 
(1968) 2 SCR 267: AIR 1968 SC 870 17 
(1967) 1 SCR 373: AIR 1967 SC 1081 17 
(1965) 67 Bom LR 291 25 


M/s. G. A. Shah and M. N. Shroff, Ad- 
vocates, for Appellant; Mr. D. V. Patel 
Sr. Advocate (M/s. L N. Shroff, P. V. 
Hathi and H. S. Parihar, Advocates with 
him), for Respondents. 

SEN J.:—— These twenty-seven appeals, 
by special leave, directed against a judg- 
ment of the Gujarat High Court dated 
Nov. 5, 1968 raise a common question 


‘and are, therefore, disposed of by this 


common judgment. 


2. The short question involved in 
these matters relates to interpretation of 
S. 6 of the Bombay Taluqdari ‘Tenure 
Abolition Act, 1949, “the 


Personal Inams Abolition Act, 1952, “the 
Personal Inams Abolition Act.” ` 


3. In the present appeals, certain 
facts are no longer in dispute. The res- 
pondents are the erstwhile taluqdars or 
inamdars in what was known as Ghogha 
Mahal, which now forms part of the 
Bhavnagar district. There were vast 


Talugdari. 
. Abolition Act,” and S. 7 of the Bombay 
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stretches of hilly tracts described as 
‘Dungar,’ which were incapable of culti- 
vation, but on which there was spontane- 
ous growth of grass. These lands formed 
part of their taluqdari estates or inams. 
They used to sell the grass growing on 
these lands and it was a definite source 
of income to them. It appears that the 
lands were recorded as Kharaba in the 
record of rights and, therefore, conse- 
quent upon the abolition of taluqdari 
rights by the Taluqdari Abolition Act 
and with the ‘abolition of inams under 
the Personal Inams Abolition Act, the 
lands were recorded as having vested in 


the Government. Thereupon, the respon-_ 


dents made separate claims before the 
Mahalkari, Ghogha Mahal, seeking a 
declaration under S. 37 (2) of the Bom- 
bay Land Revenue Code 1879 that the 
lands were neither vacant lands nor un- 
cultivated lands, and being in their pos- 
session, they became the occupants 
thereof. 


4. In an enquiry held under S. 87 (2), 
the Mahalkari examined the claimants 
individually, the village talatis and the 
relevant entries in the records of rights 
which showed that the taluqdars and 
inamdars were deriving income from the 
grass growing on the lands. It was also 
in evidence that considerable effort and 
expenses had to be incurred by them for 
securing the income of this grass i. e, by 
keeping watchmen etc. to see that 
unauthorised pasturing by cattle 
brought on land or trespassing on it did 
not destroy the growing grass, but that 
it grew to full stature so as to give a fair 
and full yield. When operation for cut- 
ting of the grass used to commence, the 
stubs-were not cut off but were allowed 
to remain intact so that the next year 
after the rains, the grass would grow 
naturally again. A portion of the grass- 
lands were also kept apart by the res- 
pondents for the grazing of their cattle 
by fencing of the area. The Mahalkari, 
Ghogha Mahal by his order dated Oct- 
ober 28, 1958 held on this evidence that 
the lands could not be treated as waste 
lands or uncultivated lands, and since 
the respondents were in possession a 
of, they became the occupants. 


§ The Collector, Bhavnagar, in exer- 
cise of his suo motu powers of revision 
under S. 211 of the Code by his order 
‘dated Fabruary 28, 1961 set aside the 
orders of the Mahaikari and held in all 
these twenty-seven cases, that since the 
lands in question were not being culti- 
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vated by talukdars or inamdars, -they 
must by reason of Explanation to S. 6 
of the Taluqdari Abolition Act and Ex- 
planation to S. 7 of the Inams Abolition 
Act, be treated to be ‘unoccupied lands’, 
and therefore, the lands vest in the 
Government. The Revenue Tribunal, 
however, by its two orders dated June 


19, 1962 and March 26, 1965, reversed the 


order of the Collector and restored that 
of the Mahalkari holding the respon- 
dents to be the occupants of the lands in 
question. The -State Government of 
Gujarat filed twenty-seven writ peti- 
tions in the High Court for quashing the 
orders of the Revenue Tribunal 


6. Agreeing with the Revenue Tribu- 
nal, the High Court held that there was 
evidence that the lands in dispute were 
not lying desolate, abandoned or barren 
with no vegetation, but were, in fact. 
productive lands, in the sense that grass 
grew naturally and so, they could not be 
regarded as ‘waste lands’, although they 
were wrongly recorded as such. It also 
held that the hilly tracts on which grass 
grew naturally, by their very nature 
were unfit for cultivation and, therefore, 
could not be treated as ‘uncultivated 
lands.’ It relied on the Explanation to 
the two sections and observed that it 


contemplates only those lands which 


could be cultivated but which were left 
fallow and uncultivated for a continu- 
ous period of three years. In its opinion. 
the expressions ‘waste lands’ and ‘uncul- 
tivated lands,’ therefore, did not cover 
grass-lands on hilly tracts which by 
their very nature are incapable of cul- 
tivation, but which are not useless so as 
to be not capable of any use. 


T. The question for consideration in 
these appeals is whether the High Court 
was right.in holding that the respon- 
dents, who were taluqdars or inamdars, 
were entitled to settlement of these 
grass-lands on hilly tracts as ‘occupants’ 
thereof under S. 6 (1) (b) of the Taluq- 
dari Abolition Act and S. § (2) (b) of the 
Inams Abolition Act, 


8. Before dealing with the judgment 
of the Court below it will be convenient 
to refer to the scheme of the two Acts 
and to set out the relevant sections. The 
provisions of the two Acts are identical 
in terms. It would suffice, for our pre- 
sent purposes, to generally refer to the 
provisions of the Taluqdari Abolition 
Act. 

9. The object and purpose of the Act, 
as is clear from the preamble, was to 
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abolish the taluqdari rights as a measure 
of agrarian reform. Section 3 abolished 
the taluqdari tenure and i hed 
all incidents of the tenure attached to 
any land comprised in a taluqdari estate 
save as provided in the Act. Under S. 4 
all revenue surveys and settlements 
made under S. 4 of the Gujarat Taluq- 
dars Act, 1888 are deemed to have been 
made under Chapters VIII and VII-A of 
the Land Revenue Code. By S. 5 (1) (a) 
all taluqdari Jands are henceforth liable 
to the payment of land revenue in ac- 
cordance with the provisions of the Land 
Revenue Code. 


10. The abolition of the taluqdari 
tenure, however, did not deprive the 
taluqdars of the lands in their posses- 
sion, and S. 5 (1) (b) provides that a 
taluqdar holding any taluqdari land shall 
be deemed to an occupant within the 
meaning of the Land Revenue Code or 
any other law for the time being in 
force. Then comes S. 6, which provides 
that all public roads, lanes etc, not 
situate within the wantas belonging 


to a taluqdar, shall vest in the 
Government and all rights held 
by a taluqdar in such property 


shall be deemed to have been extinguish- 
ed. S. 7 provides for payment of com- 
pensation to taluqdars for extinguish- 
ment of rights under S. 6. Clause (b) (i) 
thereof provides that if the property 
acquired is ‘waste or uncultivated but is 
culturable land,’ the amount of compen- 
sation shall not exceed three times the 
assessment of the land. S. 14 provides 
for payment of compensation to taluq- 
dars for extinguishment or modification 
of any other right where such extin- 
guishment or modification amounts to 
transference to public ownership of such 
land or any right in and over such land, 
L e. in any land other than those in res- 
pect of which provision for the payment 
of compensation has been made under 
Section 7. 


11. The scheme under the Personal 
Inams Abolition Act is more or less simi- 
lar. S. 4 provides that notwithstanding 
anything contained in any usage, settle- 
ment, grant, sanad, or order or a decree 
or order of a Court or any law for the 
time being in force (1) all. personal inams 
shall be deemed to have been extinguish- 
ed, with effect from and on the 
"appointed date; (2) all rights 
legally subsisting on the said date in 
respect of such personal ‘inams shall be 
deemed to have been extinguished, save 
as expressly provided by or under ths 


-established in and over 


years immediately 


A.1L.R. 


provisions of the Act. Similarly Sec- 
tion § (2) (a) provides that an inamdar 
in respect of the inam land in his actual 
possession or in possession of a person 
holding from him other than an inferior 
holder referred to in cL (b), shall be en- 
titled to all the rights and shall be liable 
to all obligations in respect of such land 
as an occupant. Under cl. (b) an inferior 
holder holding an inam land is entitled 
to the same rights. 


12. Turning now to S. 6 of the Taluq- 
dari Abolition Act and S. 7 of the Per- 
sonal Inams Abolition Act, which are 
identical in terms, the first thing to be 
noticed is that they deal with specific 
Properties alone, which are enumerated 
therein and in which all the rights of 
the taluqdars or inamdars are comple- 
tely extinguished. 

Section 6 of the Taluqdari Abolition 
Act reads :— 

“6. All public roads, lanes and paths, 
the bridges, ditches, dikes and fences, 
on or beside the same, the bed of the 
sea and of harbours, creeks below high 
water mark, and of rivers, streams, 
nallas, lakes, wells and tanks, and all 
canals, and water courses, and all stand- 
ing and flowing water, all unbuilt vil- 


lage site lands, all waste lands and all 


uncultivated lands (excluding lands used - 


for building or other non-agricultural 
purposes), which are not situate within 
the limits of the wantas belonging to a 
taluqdar in a taluqdari estate shall ex- 
cept in so far as any rights of any per- 
son other than the taluqdar may be 
the same and 
except as may otherwise be provided by 
any law for the time being in force, 
vest in and shall be deemed to be, with 
all rights in or over the same or apper- 
taining thereto, the property of the 
Government and all rights held by a 
taluqdar in such property shall be deem- 
ed to have been extinguished and it shall 
be lawful for the Collector, subject to 
the general or special orders of the Com- 
missioner, to dispose them of-as he 
deems fit, subject always to the rights 
of way and of other rights of the pub- 
lic or of individuals legally subsisting. 


Explanation.:— For the purposes of 
this section, land shall be deemed to be 
uncultivated, if it has not -been cultiva- 
ted for a continuous period of three 


which this Act comes into force,” 
(Emphasis supplied) 


before the date on. 


` 
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13. On a fair reading of the section, 
it would be evident that the vesting is 
in respect of properties which could be 
put to public use. It leaves the private 
properties of the taluqdar untouched. 
The legislative intent is manifested by 
clear enumeration of certain specific 
properties not situate within the wantas 
of a taluqdar. It begins by specifying 
‘All public roads, lanes, paths, bridges, 
etc,’ and ends up with ‘all village site 
lands, all waste lands and all uncultiva- 
ted lands,’ and these being public pro- 
perties situate in a  taluqdar’s estate 
must necessarily vest in the Government 
because they are meant for public use. 
In spite of vesting of such property in 
the Government, however, the conferral 
of the rights of an occupant on a taluq- 
dar under S. 5 (1) (b) in respect of the 
lands in his actual possession, is saved. 


14. Pausing here, it is fair to observe 
that the words in parenthesis ‘excluding 
lands used for building or other non- 
agricultural purposes,’ exemplify the in- 
tention of the legislature not to deprive 
a taluqdar of such land, even though 
such property is uncultivated land, dus 
to its inherent character as well as by 
reason of the Explanation. 


15. It is, therefore, evident that the 
determination of the question whether 
& particular category of property be- 
longing to a taluqdar in a taluqdari 
estate is vested in the Govt. or not, and 
the determination of the question whe- 
the the mghts held by a taluqdar in such 
' property shall be deemed to have been 
extinguished or not, will depend upon 
the category of that property. The ex- 
‘pression ‘all waste lands’ has been join- 
ed by conjunctive ‘and’ with the expres- 
sion ‘all uncultivated lands. They 
therefore, indicate two distinct types of 
lands. If the legislature had intended 
that the aforesaid expression should in- 
dicate one class of lands, the expression 
rather would have been ‘all waste and 
uncultivated lands’ as against the ex- 
pression ‘all waste lands and all uncul- 
tivated lands.’ Here we have, therefore, 
two distinct categories of properties viz., 
(1) waste lands, and (2) uncultivated 
lands. The contention that the grass- 
lands on hilly tracts which were incap- 
able of cultivation were ‘waste lands’ or 
‘uncultivated lands’ within the meaning 
of S. 6 cannot be accepted, 


16. Now, the expression ‘waste lands’ 
has a well-defined legal connotation. If 
means lands which are desolate, aban- 


™ 
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doned, dnd not fit ordinarily for use for 
building purposes. In Shorter Oxford 
Dictionary, 3rd Edn. Vol 2, 
p. 2510, the meaning of the word ‘waste’ 
is given as :—= 
“I. Waste or desert land, uninhabited 
or sparsely inhabited and uncultivated 
country; a wild and desolate region; 2.A 
piece of land not cultivated or used for 
any purpose, and producing little or no 
herbage or wood. In legal use, a piece of 
such land not in any man’s occupation 
but lying common. 3. A devastated re- 


In the sequence in which the ex- 
pression ‘waste lands’ appears in the two 
relevant sections, it cannot but have its 
ordinary etymological meaning as given 
in the Shorter Oxford Dictionary ie, 
land lying desolate or useless, without 
trees or grass- or vegetation, not capable 
of any use. In Rajanand Brahma Shah v. 
State of Uttar Pradesh, (1967) 1 SCR 373 
this Court, while discerning the meaning 
of ‘waste and arable land’ in S. 17 (4) 
of the Land Acquisition Act, 1894, observ- 
ed that the expression ‘waste land’ as con- 
trasted to ‘arable land,’ would mean 
land which is unfit for cultivation and 
habitation, desolate and barren land with 
little or no vegetation thereon. To the 
Same effect is the decision in Ishwarlal 
Girdharilal v. State of Gujarat (1968) 2 
SCR 267. 

18. It is clear that these grass-lands 
on hilly tracts were not waste lands. 
They were productive lands in the sense 
that grass grew naturally and so they 
were not desolate, abandoned or barren 
waste lands with no vegetation. The 
expression ‘waste lands’ in the context 
would be clearly, in the original sense 
of the term ‘waste’ as meaning barren or 
desolate lands which are unfit for any 
use or which are worthless. That test 
is not clearly fulfilled, 

18. The appellant’s alternative conten- 
tion raises, primarily, the question whe- 
ther upon a proper construction of S. 6, 
these grass-lands on hilly tracts were un- 
cultivated lands. That depends upon the 
terms of the section. The expression ‘un- 
cultivated lands’ in S. 6, must, in the 
context in which it appears, mean ‘cultiv- 


able but not cultivated’, ie, fit for culti- 


vation, but allowed to lie ‘fallow. It is 
uncultivable or unfit for cultivation. 

20. The Explanation below S. 6 has a 
twofold function. The purpose of the 
explanation first, is to explain the mean- 
ing of the expression ‘uncultivated lands’ 
in the substantive provision. It 
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seeks to curtail the effect of the section. 
It is a key for ascertaining the meaning 
the expression ‘uncultivated lands.’ 






But then the Explanation steps in and 
seeks to mitigate the rigour. It says that 
the land allowed to lie fallow continu- 
ously for a period of three years, shall 
alone be deemed to be uncultivated land, 
meaning thereby that a piece of land 
allowed to He fallow, intermittently, for 
a period of less than three years will 
jnot be deemed ‘uncultivated lands.’ 

21. In that view of the matter, the 

ass-lands on hilly tracts which 
were incapable of any cultivation could 
not, in law, be treated to be ‘uncultiva~ 
ted lands’ within the meaning of 8. 6, 
read with the Explanation thereto, | 


22. There seems to be no doubt on 
the facts of the case that there were no 
such basic operations as tilling of. the 
land, sowing or disseminating of seeds, 
and planting of grass. The sub- 
sequent operations Le, ‘operations per- 
formed after the grass grew on the land, 
e.g., the act of securing the income of 
this grass by engaging watchmen etc, to 
see that unauthorised pasturing by cattle 
brought on land or trespassing on it did 
not destroy the growing grass but that 
it grew to full stature so as to give a 
fair and full yield, or when operations 
for cutting off the grass used to com- 
mence, the act of tending the stubs s0 
that -they were not cut off| but were 
allowed to remain intact so that the next 
year after the rains, the grass would 
grow naturally again, by | themselves 
would not be tantamount to cultivation 
of the land.. - | . 

23. .In our opinion, the High Court as 
well as the -Revenue ‘Tribunal were, 
therefore, right in holding that the dis- 
puted lands did not vest in the Govern- 
ment under S. 6 of the Taluqdari Aboli- 
tion Act and S. 7 of the Personal Inams 
Abolition Act. | 

24. In reaching that conclusion, we 
cannot but take into consideration the 


fact that the Acts make no provision 


whatever for payment of compensa- 
tion for the acquisition of the rights of 
-the former taluqdars and idamdars ‘in 
such lands. They are not entitled to any 
compensation either under 8. 7 (1) ¢b) @) 
of the Taluqdari Abolition Act and 8. 10 
(1) (b) (i) of the Personal Inams Aboli- 
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tion Act. These provisions speak of the 
ent of any right or interest 
in land which is ‘waste or uncultivated 
but is - culturable’ The lands in 
question not being fit for cul- 
tivation, were not ‘culturable’ and, 
therefore, they do not fall within the 
ambit of these provisions. If the conten- 
tion of the appellant were to prevail, it 
would lead to an anomalous position. It 
would have the effect of taking these 
lands out of the purview of S. 14 of the 
Taluqdari Abolition Act and S. 17 of the 
Personal Inams Abolition Act,. though 
such lands are not governed by S. 7 (1) 
(b) (i) of the former Act and S. 10 (1) 
(>) (i) of the latter Act. This would 
result in deprivation of property with- 
out payment of compensation, 
23. Our attention was drawn to the 
decision in Ambabai Janhavibai v. State 
of Maharashtra (1965) 67 Bom LR 291. 
That judgment proceeds on the footing 
that there was a conflict between S. 5 
and S. 7 of the Personal Inams Abolition 
Act. There is no basis for this assump- 
tion. Further, the observation that ‘since 
it is admitted that no agricultural opera- 
rg were eee out on the lands for 
purpose of raising or growing grass 
on the lands,’ the contention that ‘the 
lands on which grass grew naturally 
could not be said to be uncultivated, can- 
not be accepted,’ even though the in-| > 
amdars were making use of these lands 
and were realising income by selling the 
grass which grew thereon, appears -to 
proceed on a wrongful assumption that 
the sina qua non for the applicability of 
S. 5 was actual cultivation. This obser- 
vation, in our view, cannot be supported. 
26.' In the result, these appeals must 
fail and are dismissed with costs. 
Appeals : dismissed, 
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Special Leave Petn. (Civil) No. 1557 of 
1979, D/- 5-10-1979. >- : 
Commissioner of Income-tax, Andhra 
Pradesh, Petitioner v. T. N. Aravinda 

Reddy, Respondent. 

Income-tax Act (1961), S. 54 (1) — Pur- 
chase —- Meaning of — Includes release 
deed for consideration by co-sharers in 
favour of one of them. . 
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After partition of joint family property 
the eldest brother sold his house at a 
price sufficient to attract handsome capi- 
tal gains tax. He also purchased ances- 
tral family house from his brothers who 
executed release deeds in his favour for 
certain consideration. 

Held the release deeds amounted to 
purchase of house property within the 
meaning of S.54(1) and the saved the 
eldest brother from exigibility to capital 
gains tax. Release deeds by sharers in 
favour of one of them whereby the joint 
ownership of all became separate 
ownership of one, amounted to pur- 
chase of house property within the 
meaning of Section 54 (1). The legal 
meaning of the word ‘purchase’ in 
Section 54 (1) is not in any way different 
from the ordinary meaning of the word 
‘purchase’ as buying for a price or equi- 
valent of price by payment in kind or 


adjustments towards an old debt 
or for other monetary consideration. 
(1956) 3 All ER 833, Disting; 1979 Tax 


LR NOC 35 (Andh Pra), Affirmed. 
(Paras 2, 3) 
Cases Referred: Chronological Paras 
(1956) 3 All ER 833: (1956) 3 WLR 1049, 
Robshaw Bros. y. Mayer 2 
- Mr. Soli J. Sorabji, Solicitor General 
(Miss A. Subhashini, Advocate with him), 
for Petitioner; Mr. S. T. Desai, Sr. Ad- 
vocate (M/s. K. J. John and A. K. Verma, 
Advocates with him), for Respondent. 


KRISHNA IYER, J..— We regard the 
single point, persuasively presented by 
the learned Solicitor General on behalf 
of the petitioner (The Commissioner of 
Income-tax, Andhra Pradesh), as deserv- 
ing of a speaking order, although in dis- 
sent, since the question may arise again 
and needs to be silenced. 


2 Briefly, the facts. Four brothers, 
members of a coparcenary, partitioned 
their family properties, leaving in com- 
mon a large house in the occupation of 
their mother. The eldest, who is respon- 
dent before us, sold his own house at a 
price sufficient to attract handsome capi- 
tal gains tax, but he pre-empted the de- 
mand for tax by acquiring the common 
house from his three brothers who exe- 
cuted three release deeds for a conside- 
ration of Rs. 30,000 each, adjusted to- 
wards the extra share (Jeshtabhaga) 
agreed to be given to the eldest by the 
next three. It is common ground that if 
these release deeds did amount to pur- 
chase of the house, S. 54(1) of the Income- 
tax Act, 1961, would save the respondent 
from exigibility to tax. So the short 
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question, neatly identified by the learn- 
ed Solicitor General is whether release 
deeds by sharers in favour of one of 
them whereby the joint ownership of 
all became separate ownership of one, 
amount to purchase of house property 
within the meaning of S. 54 (1) of the 
Act. The High Court has held it is and 
We concur. Undoubtedly, each release, 
in these circumstances, is a transfer of 
the releaser’s share for consideration to 
the releasee. In plain English, the trans- 
feree purchases the share of each of his 
brothers. It is for a price of Rs. 30,000 
each. Had this been taken from non- 
fraternal owners of shares or from one 
stranger-owner, plain-spoken people 
would have called it a purchase. Why, 
then, should legalese be allowed to play 
this linguistic distortion; the reason, 
supposedly supported by an English de- 
cision, is that purchase primarily means 
acquisition for money paid, not adjust- 
ed. Upjohn, J. in Robshaw Brothers Ltd. 
v. Mayer, (1956) 3 All ER 833 at p. 835 
has circumspectly said: 


There are no doubt to be found autho- 
rities and statutes which have extended 
that meaning. In Mr. T. Cyprian Willi- 
ams’ book, the Contract of Sale of Land, 
at p. 3 he says: 

‘sale’, in the strict and primary sense 
of the word, means an agreement for the 
conveyance of property for a price in 
money; but the word ‘sale’ may be used 
in law in a wider sense and so applied 
to the conveyance of land for a price 
consisting wholly or partly of money’s 
worth other than the conveyance of some 
other land.” 


Apparently he considered that a sale for ` 
something other than money can in a 
wider sense be properly described as a 
sale. We agree. The signification of a 
word of plural semantic shades may, in 
a given text, depend on the pressure of 
the context on other indicia. Absent such 
compelling mutation of sense, the speech 
of the lay is also the language of the 
law. 


3. We find no reason to divorce the 
ordinary meaning of the word ‘purchase’ 
as buying for a price or equivalent of 
price by payment in kind or adjustment 
towards an old debt or for other mone- 
tary considerations from the legal mean- 
ing of that word in Sec. 54 (1). If you 
sejl your house and make a profit, pay 
Caesar what is due to him. But if you 
buy or build another subject to the con- 
ditions of Sec. 54 (1) you are exempt. 
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The purpose is plain; the | symmetry is 
simple; the language is plain. Why muti- 
late the meaning by lexical legalism? 
We see no stress in the section on ‘cash 
and carry’. The point pressed must, there- 
fore, be negatived. We have declined to 
hear Shri S. T. Desai’s artillery fire al- 
though he was armed cap a pie with Mi- 
takshara lore and law. A point of suffo- 
cating scholarship sometimes arrives in 
court when one nostaligically remembers 
the escapist verse: | 


‘Where ignorance is bliss, 
, Tis folly to be wise." | 
Amen ! , 

4. A passing reference ‘fo avoidance 
and evasion of tax was made at the bar, 
a dubious refinement ofla dated legal 
culture sanctified, though,) by judicial 
dicta. The court is not the mint of virtue 
and one day in our welfare State geared 
to Social Justice, this clever concept of 
‘avoidance’ against ‘evasion’ may have 
to be exposed. Enough unto the day is 
the evil thereof. 


5. Dismissed, 





Petition dismissed, 
| 
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The Commr. of Income-tax, Punjab, 
J. & K, Himachal Pradesh and Patiala, 
Appellants v. S. Raghubir Singh Trust, 


Respondent. 


Civil Appeal No. 307 of 1973, D/- 16-8- 
1979. | 


Income-tax Act (1922), S. 34 (3) Second 
Proviso — Reassessment proceedings —— 
For assessment year 1954-55, assessee 
trust filed return on 31-3-1954 — I.T.Q. 
finding assessee trust to be’ bogus, im- 
cluding its income in the individual as- 
sessment of one S — On matter being 
carried to High Court it was held that 
the assessee trust was valid; and the in- 
come of the assessee trast was not that 
of S — On 19-9-1961 notice under Sec- 
tion 34 (2) (b) was issued iby the LT.O. 
seeking to reassess the assessee trust — 
Held, assessee trust was stranger to as- 
sessment proceeding of S and was not 
‘any person’ within second . Proviso to 
S. 34 (3) — Reassessment against asses- 
see trust was clearly barred by time. 
AIR 1965 SC 342, Foll. ! (Para 4) 
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L-T. Commr., Punjab v, S. Raghubir Singh Trust 


A. I.R. 


ORDER:——- The short question which 
arises for determination in this appeal by 
certificate is whether the reassessment 
sought to be made by the Income-tax 
Officer on the assessee trust under Sec- 
tion 34 (1) (b) of the Indian Income-tax 
Act, 1922 was time barred. 


2. The assessee trust was created by 
one Shri S. Raghubir Singh and for the 
assessment year 1954-55 for which the 
relevant account year was the financial 
year ending on 3lst March, 1954, the as- 
sessee trust filed a return of income on 
lst March, 1954. The Income-tax Officer 
took the view that the assessee trust was 
sham and bogus and was created merely 
as a device for evasion of tax and he, 
therefore, refused to recognise the asses- 
see trust as valid and made an order 
stating that the income accruing to the 
assessee trust should be assessed in the 
books of S. Raghubir Singh. The income 
of the assessee trust was accordingly in- 
cluded in the individual assessment of S. 
Raghubir Singh and assessment was 
made on him on that basis. S. Raghubir 
Singh carried the matter higher-.in ap- 
peal and ultimately the Punjab High 
Court on a reference made by the Tribu- 
nal held that the assessee trust was a 
valid trust and that the income which 
was sought to be included in the indivi- 
dual assessment of S. Raghubir Singh 
was the income of the assessee trust and 
not that of S. Raghubir Singh In view 
of this finding given by the Punjab High 
Court, the Income-tax Officer issued a 
notice under Section 34 (1) (b) to the 
assessee trust on 19th September, 1961 
seeking to reopen the assessment of the 
assessee trust. The assessee trust con- 
tended that the notice seeking to reopen 
the assessment was barred by limitation 
and the Income-tax Officer was not en- 
titled to reassess the income of the as- 
sessee-trust. This contention was nega- . 
tived by the Income-tax Officer who pro~ 
ceeded to make an order of reassessment 
bringing the entire income of the asses- 
see trust to tax after allowing the usual 
deductions. The assessee trust preferred 
an appeal to the Appellate Assistant 
Commissioner but the appeal was un- - 
successful and the matter was carried in 
further appeal to the Tribunal. The Tri- 
bunal proceeded to decide the appeal 
after obtaining a remand report and 
held that the assessee trust was a strang- 
er to the proceeding for assessment of 
S. Raghubir Singh and the second pro- 
viso to Section 34 (3) did not save the 
reassessment proceedings against the as- 
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sessee trust from the bar of limitation. 
The Revenue being aggrieved by this 
decision of the Tribunal made an appli- 
cation for a reference and on the appli- 
cation, ,the following question of law, 
namely: — 

“Whether on the facts and in the cir- 
cumstances of the case the assessment 
made under Section 34 (1) (b) for the 
assessment year 1954-55 was barred by 
time and was not saved by the second 
proviso to Section 34 (3) of the Income- 
tax Act, 1922?” 


was referred by the Tribunai to the High 
Court. The High Court agreed with the 
view taken by the Tribunal and held 
that the second proviso to Section 34 (3) 
was not attracted because the assessee 
trust and S. Raghubir Singh were two 
different persons and the assessee trust 
was not intimately connected with the 
assessment of S. Raghubir Singh The 
Revenue thereupon preferred the present 
appeal after obtaining certificate of fit- 
ness from the High Court. 


3. It is now well settled as a result 
of the decision of this Court in Income- 
tax Officer A-Ward, Sitapur v. Murlidhar 
Bhagwan Das, (1964) 52 ITR 335 that two 
conditions are necessary for the applica- 
bility of the second proviso to S. 34 (3). 
The first is that the reassessment which 


is sought to be made must be “in conse- . 


quence of or to give effect to any finding 
or direction” contained in an order made 
under Sections 33, 33A, 33B, 66 or 66A 
and the other is that the reassessment 
must be sought to be made on the as- 
sessee or ‘any person’. The expression 
‘finding’ in this provision means a find- 
ing necessary for giving relief in respect 


of the assessment for the year in ques- - 


tion and, therefore, no decision can be 
said to be a finding within the meaning 
of this provision unless it can be said of 
it that it was necessary for the disposal 
of the appeal or proceeding. Now here 
there is no doubt that in order to decide 
that the income did not belong to S&S, 
Raghubir Singh, it was necessary to de- 
cide whether the income belonged to the 
assessee trust. The income was claimed 
by the Revenue to belong to S. Raghubir 
Singh on the ground that the assessee 
trust was invalid and, therefore, it fol- 
lowed as a necessary corollary that if 
the assessee trust was not invalid, the 
income would belong to the assessee 
trust and not to S. Raghubir Singh The 
finding given by the Punjab High Court 
that the income belonged to the assessee 
trust and not to S. Raghubir Singh was, 
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. person would directly be lable 
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therefore, a finding necessary for dispos- 
ing of the reference in favour of 5. 
Raghubir Singh and it was clearly a ‘find- 
ing’ within the meaning of the second 
proviso to Section 34 (3). 


4. But the question still remains whe- 
ther the second condition was satisfied 
and the assessee trust could be said to 
be ‘any person’ within the meaning of 
the second proviso to Section 34 (3). This 
Court observed in Murlidhar Bhagwan- 
das’s case that the expression ‘any per- 
son’ in the context in which it occurs 
must be confined to a person intimately 
connected. with the assessment in which 
the finding is given in the sense that such 
to be 
assessed for the whole or a part of the 
income that went into the former assess- 
ment. The person sought to be reassessed 
must not be a stranger to the proceeding 
for assessment in which the finding was 
given. Here it is difficult to say how the 
assessee trust could be said to be inti- 
mately connected with the assessment of 
S. Raghubir Singh. The assessee trust 
was clearly a stranger to the assessment 
proceedings of S. Raghubir Singh and it 
was not ‘any person’ within the meaning 
of the second proviso to Section 34 (3). 
The High Court was, therefore, right in 
taking the view that the second proviso 
to Section 34 (3) was not attracted and 
the reassessment proceedings against the 
assessee trust were barred by time. 


5- We accordingly dismiss the appeal 
with costs, 
Appeal dismissed, 
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Criminal Appeal No. 15 of 1973, 
24-7-1979. 

K. Choyi, Appellant v. Syed Abdulla 
Bafakky Thangal and others, Respon- 
dents, 

Income-tax Act (1961), Ss. 132 and 226 
(4) — Power of search and seizure under 
S. 132 and power of recovery under Sec- 
tion 226 (4) — When exercisable. 


There can be no question of making a 
seizure under Section 132 of the Act and 
proceeding further under the provisions 
of that section, once an assessment is 
completed, seizure under Section 132 re- 
lates to a pre-assessment stage, If an 
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assessment is completed — before the 
seizure is effected and while the assets 
are still in the custody of the Court, the 
appropriate remedy for the Revenue is 
to make an application under S. 226 (4} 
of the Act. | (Para 3) 


CHINNAPPA REDDY, J.:! — On Decem- 
ber 24, 1970, at about 1 A.M. Beeran 
second respondent herein, | was walking 
along the road in Calicut tewn when the 
Police stopped him on suspicion, search- 
ed him and found, in a bag [which he was 
carrying, a sum of Rupees one lakh in 
currency notes of one hundred rupee 
denomination. He was arrested under 
Sections 54 and 550 of the Code of Cri- 
minal Procedure and produced before the 
Sub-Magistrate I, Kozhikode. The Magis- 
trate remanded ‘him to custody. The 
Police reported to the Magistrate that at 
the time of arrest Beeran had stated that 
the money belonged to one Ahammed 
Thangal and that he was carrying the 
money to be paid to one | Kayappa of 
Puthupady. On December 28, 1970, Bee- 
ran filed a petition requesting the Court 
to pay the money to Syed Abdulla Bafa- 
kai Thangal, first respondent herein, 
stating that the money belonged to him. 
Syed Abdulla Bafakai Thangal also filed 
a similar petition (C. M. P. No. 65/70). 
On November 20, 1971, thel Police sub- 
mitted a final report referring the case 
as one of mistake of fact | and stating 
that their investigation revealed that 
the money seized from Beeran belonged 
to Syed Abdulla Bafakai Thangal and 
that Beeran had committed! no offence. 
In the meanwhile the Income-tax Officer 
Assessment IV, Calicut, e appellant 
herein, filed C. M. P. No. 1/71 before the 
Sub-Magistrate praying that the amount 
seized from Beeran may be; paid to him 
under Section 132 of the Income-tax Act 
as it represented wholly or | partly pro- 
perty or income which had not been dis- 
closed for the purposes of the Income-tax 
Act. Later, Beeran was assessed to pay 
income-tax of Rs. 56,501 and a penalty 
of Rs. 42,900 and the Income-tax Officer 
(Recovery) Calicut filed C. M. P. No. 54/ 
71 before the Sub-Magistrate, apparently 
under Section 226 (4) of the Income-tax 
Act, praying that the amount of Rupees 
1,00,000 seized from Beeran p> be paid 
to him. 


2. The learned Magistrate, on the 
scant material available to ihi found 
that the amount seized from Beeran be- 
longed to Syed Abdulla Bafakai Thangal. 
He rejected C. M. P. Nos. 1 and 54 of 
1971 and allowed C. M. P. No. 65 of 1970, 
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The Income-tax Officer, Assessment IV, 
Calicut and the Income-tax Officer (Re- 
covery) filed Criminal Revision Petitions 
1/1972 and 2/1972 respectively in the 
Court of the District Magistrate, Calicut. 
The learned District Magistrate confirm- 
ed the order of the Sub-Magistrate and 
dismissed the Criminal Revision Peti- 
tions. The Income-tax Officer, Assess- 
ment IV, Calicut filed a further Criminal 
Revision petition in the High Court 
against the order of the Dis- 
trict Magistrate in Criminal Revision Peti- 
tion No. 1 of 1972. But the Income-tax 
Officer (Recovery) did not file any fur- 
ther Criminal Revision Petition. He 
allowed the order of District Magistrate 
affirming the order of the Sub-Magistrate 
rejecting his application under S. 226 (4) 
of the Income-tax Act to become final 
The High Court dismissed the Income- 
tax Officer, Assessment IV's Criminal Re- 
vision Petition on the ground that Sec- 
tion 132 (1) (iii) of the Income-tax Act 
had no application to the facts of the 
case as the currency notes produced in 
Court were not ‘those seized by the Offi- 
cer or which he was empowered to 
seize’. The Income-tax Officer, Assess- 
ment IV, Calicut, has preferred this ap- 
peal, having obtained special leave from 
this Court. 


3. Shri Lalit and Shri Datar, learned 
counsel for the appellant, urged that 
Section 132 of the Income-tax Act was 
applicable to assets in the custody of the 
Court also and that the Income-tax Off- 
cer, who may not physically seize the 
assets, may achieve the result by re- 
questing the Court to deliver the assets 
to him. We do not think it necessary to 
consider this question in the situation 
that has arisen on the facts of the case. 
There can be no question of making a 
seizure under Section 132 of the Income- 
tax Act and proceeding further under 
the provisions of that section, once an 
assessment is completed. Seizure under 
Section 132 relates to a pre-assessment 
stage. If an assessment is completed be- 
fore the seizure is effected and while the 
assets are still in the custody of the 
Court, the appropriate remedy for the 
Revenue is to make an application under 
Section 226 (4) of the Income-tax Act. 
That was what was done in the present 
case too. The earlier petition by the In- 
come-tax Officer, Assessment IV, pray- 
ing that the money may be paid to him 
under Section 132 must be considered to 
have become infructuous as a result of 
subsequent events. Now, as already men- 
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tioned by us, the order of the District 
Magistrate confirming that of the Sub- 
Magistrate rejecting the application 
under Section 226 (4) was allowed to be- 
come final by the Income-tax Officer (Re- 
covery). We have, therefore, no option 
but to reject the present appeal. We may 
add that on the material placed before 
him the learned Sub-Magistrate’ was 
justified in holding that the money be- 
longed to Syed Abdulla Bafakei Thangal 
and not to Beeran. 
Appeal dismissed. 
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A. C. GUPTA AND P. S. KATLASAM, 
JJ. 


Civil Appeals Nos. 1541-1542 of 1968, 
D/- 16-8-1979. 

Zohrabi, Appellant v. 
others, Respondents. 

Hyderabad Tenancy and Agricultural 
Lands Act (21 of 1950), S. 28 (1), Pro- 
viso (as amended Mah. Amendment 
Act 28 of 1960)—Eviction of tenant for 
default in payment of rent—Application 
made long after amendment came into 
force — Failure to give notice within 
six months of default to tenant as requir- 


Arjuna and 


ed under amended provision — Landlord - 


not entitled ta possession — Right to 
take advantage of the provisions of an 
Act — Not an accrued right. (Interpre- 
tation of Statutes — Accrued right). 
(Para 3) 
Cases Referred: Chronological Paras 
(1972) 3 SCR 690: AIR 1972 SC 1826 3 
(1971) 3 SCR 815: AIR 1971 SC 974 3 
(1962) 2 SCR 59: AIR 1963 SC 354 3 
1895 AC 425: 72 LT 402, Abbot v. Min- 
ister of Lands 3 


GUPTA, J.:— These appeals arise out 
of a proceeding for ejectment under the 
Hyderabad Tenancy and Agricultural 
Lands Act, 1950. The only question for 
consideration is whether the proviso to 
sub-section (1) of Section 28 of the Act 
as amended in 1960 would apply to this 
case. Section 28 (1) of the Act reads: 

“Where a tenancy of any land held 
by a tenant is terminated for non-pay- 
ment of rent and the landholder files 
any proceeding to eject the tenant, the 
Tahsildar shall call upon the tenant to 
tender to the landholder the rent in 
arrears together with the cost of pro- 
ceeding within ninety days from the date 
of the order, and if the tenant complies 
with such order, the Tahsildar shall, in 
lieu of making an order of ejectment, 
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pass an order directing that the tenancy 
has not been terminated, and thereupon 
the tenant shall hold the land as if the 
tenancy had not been terminated.” 
There was a proviso to this sub-section 
as follows: 


“Provided that nothing in this section 
shall apply to any tenant whose tenancy 
is terminated for non-payment of rent 
if he has failed for any three years to 
pay rent within the period specified in 
sub-clause (i) of clause (a) of sub-sec. (2) 
of Section 19.” 


This proviso was amended by Section 7 
of the Hyderabad Tenancy and Agricul- 
tural Lands (Amendment) Act, 1960. The 
Amendment Act added the following 
words at the end of the existing proviso: 


“and the landholder has given inti- 
mation to the tenant of the default with- 
in a period of six months of each default.” 
The Amendment Act received the assent 
of the President on December 18, 1960 
and was published in the Maharashtra 
Government Gazette Extraordinary, on 
December 29, 1960. 


2. The appellant was the owner of 
agricultural land measuring about 18 
acres 13 gts. situated in a village in dis- 
trict Aurangabad. The predecessor-in-in- 
terest of the respondents was a tenant 
of the said land. On January 3, 1961 the 
appellant issued a notice under S, 19 (2) 
of the Hyderabad Tenancy and Agricul- 
tural Lands Act, 1950 terminating the 
tenancy on the ground of non-payment 
of rent. The notice of termination: was 
served on the tenant on January 11, 1961. 
The appellant applied for possession on 
October 30, 1961. The original tenant 
having died during the'pendency of the 
proceeding, his heirs and legal represen- 
tatives were substituted in his place. 
The Naib Tahsildar allowed the applica- 
tion for possession. From his order the 
tenants took an appeal to the Deputy 
Collector, Land Reforms, Aurangabad 
which also failed. The tenants then pre- 
ferred a revision before the Maharashtra 
Revenue Tribunal, Aurangabad. The 
Tribunal allowed the revision petition 
holding that the landlord not having 
given intimation to the tenant of the 
default within a period of six months of 
each default as required by the amended 
Section 28 of the Act, could not succeed. 
The appellant before us questions the 
propriety of the order passed by the 
Revenue Tribunal. 


3. The only point urged on behalf of 
the appellant is that the amended §. 28 
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requiring the landholder to give notice 
to the tenant within a period of six 
months of each default was not applica- 
ble to the case because the tenant hav- 
ing defaulted in payment. of rent for 
three years before the amended proviso 
to Section 28 (1) came into force on De- 
cember 29, 1960, the landlord had ac- 
uired a right to institute a proceeding 
for the eviction of the tenants that could 
ot be taken away by the amendment 
hich was not given a retrospective op- 
eration either by express words or by 
mecessary implication. We ‚are unable to 
agree. It has been held ever since Abbot 
v. Minister of Land, 1895 AC 425 that a 
mere right to take advantage of the pro- 
visions of an Act is not an| accrued right. 
Abbot’s case (supra) was followed by this 
Court in a number of cases: Sakharam v. 
Manikchand, (1962) 2 SCR 59, Hunger- 
ford Investment Trust Ltd. v. Haridas 
Mundhra, (1972) 3 SCR 690 and Lalji 
Raja & Sons v. Firm Hansraj Nathuram, 
(1971) 3 SCR 815. In the present case the 
application for possession was made long 
after the amendment came into force; 
even the right to institute a proceeding 
does not appear to have accrued before 
the amendment because the notice ter- 
minating the tenancy was also issued 
after the proviso was amended. There 
is no substance in the appeals which are 
dismissed with costs. ! 













Appeais dismissed. 





AIR 19380 SUPREME COURT 102 
(From: Bombay) 


S. MURTAZA FAZAL ALI AND 
P. S. KAILASAM)JJ. 


Criminal Appeal No. 348 of 1974, DJ- 
26-4-1979. | 


| 
Mahadeo and others, Appellants v. 
State of Maharashtra, Respondent. 


Penal Code (1860), S. 300 — Murder 
trial — Conviction on basis| of testimony 
of sole witness — Held on facts to be not 
tenable — Decision of Bom.. H. C. Rever- 
sed — Evidence Act (1872); Ss. 3, 134. 


Witness declared hostile by prosecution 
before committing court —; Before Ses- 
sions Judge witness examined only as 
Court witness — Excuse put forward by 
witness for keeping quiet for about six 
months found to be not sustainable — 
His testimony containing wholly discere- 
pant statements — Held that the convic- 
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tion on the sole basis of testimony of 
such witness was not tenable. Decision 
of Bom. H. C. Reversed. (Para 2) 


FAZAL ALI, J.:— In this appeal by 
special leave, the appellants have been 
convicted u/s 302/34 I. P.C. for having 
caused the murder of one Shanker Khond, 
A detailed narrative of the prosecution 
case is to be found in the judgment of 
the High Court and it is not necessary 
for us to reproduce the same here. 


2. The High Court has based the con- 
viction of the appellants on the uncor- | 
roborated testimony of a single witness, 
namely, C. W. Markande. We have gone 
through his evidence and we are not at 
all impressed with his statement. Evi- > 
dently, the witness kept quiet for about 
six months and did not disclose the inci- 


dent to anybody. The excuse he puts 


forward is that he was threatened by the 
accused persons not to disclose what he 
had seen. Apart from that even from his 
evidence, it appears that he has made 
wholly discrepant statements which ara 
irreconcilable. Having regard to the num- 
ber of infirmities appearing in his evi- 
dence, we find it wholly unsafe to found 
the conviction of the accused on the 
single testimony of Markande, We might 
mention that before the committing 
court, the witness was declared hostile 
by the prosecution and thus the prosecu- 
tion did not choose to rely uponhim in 
support of the prosecution case. In the 
Sessions Court, he was not examined as 
a witness, but was later called as a Court 
witness. In these circumstances, there- 
fore, his testimony does not inspire much 
confidence. Mr. Bhandare drew our at- 
tention to a report given by one of the 
witnesses, Mahadeo, stating that the de- 
ceased had gone into the well but did not 
come out, This report was in the nautre 
of an admission and if taken as a whole, 
it does not incriminate the appellants at 
all, 


3. Thus, the position is that there is 
no legal evidence on the basis of which 
the appellants can be convicted. For 
these reasons, therefore, the appeal is 
allowed. The conviction and sentence 
passed on the appellants are set aside and 
they are acquitted of the charges framed 
against them. 


4. The appellants will now be dis= 
charged from their bail bonds. 


Appeal allowed, 


a.) 
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AIR 1980 SUPREME COURT 103 
(From: Allahabad)* 
N. L, UNTWALIA AND A. P. SEN, JJ, 


Civil Appeals Nos, 2472-2473 of 1963, 
D/- 27-7-1979, 


Union of India, Appellant v. -M/s 
Raghunath Singh and Co:, Respondents. 

Arbitration Act (1940), S. 8 (1) (b) — 
Power of Court to appoint arbitrator. 


The court had no power to supply the 
vacancy under Section 8 (1) (b) only if 
the arbitration agreement did show that 
the parties did not intend to supply the 
vacancy. If no such intention could be 
culled out from the arbitration clause, 
the court could supply the vacancy, 
When there was a named Arbitrator, 
even though he was named by office, it 
was open to the court to supply the 
vacancy in his place under Section 8 (1) 
(b). AIR 1971 SC 2298, Rel on. (Para 4} 
Cases Referred: Chronological Paras 
(1971) 2 SCR 564: AIR 1971 SC 2298 4 
AIR 1948 Mad 312 Š 

M/s. R.N, Sachthey, R. B. Datar, Girish 
Chandra and Miss A. Subhashini, Advo~ 
cates, for Appellant;.Mr, R. K. Garg, Ad- 
vocate, for Respondents. 


JUDGMENT:— These two appeals by 
certificate arise out of the same proceed- 
ings between the parties. The respon- 
dent company applied to the trial Court 
for the filing of the Arbitration agree- 
ment under Section 20 of the Arbitration 
Act, 1940 hereinafter called the Act and 
for appointment of an Arbitrator under 
Sec. 8. The applications were allowed. 
An Arbitrator was appointed. The Union 
of India took the matter in appeals to the 
Allahabad High Court. The High Court 
has dismissed the appeal arising out of 
the order of the trial Court under Sec- 
tion 20 of the Act and has treated the 
appeal arising out of Section 8 order as 
a revision and dismissed the same also, 
The Union of India has come to this 
court, 

2. The decision of the Courts below 
in regard to Section 20 matter is at an 
end now. It was denied on behalf of the 
appellant that there was any Arbitra- 
tion agreement. The findings of the 
court below in this regard could not be 
assailed at alL 

3. The Arbitration clause in the con~ 
tract between the parties ran as follows: 


"(F A.F,O. Nos. 447 of 1961 and 476 af 
1960, D- 26-4-1968.) . 
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=- Arbitrator even though he was 
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"AI disputes or differences arising be- 
tween the parties or their representa- 
tives and the Controller of Rationing 
Delhi at any time hereafter and of what- 
ever nature arising out of or in respect 
of the contract shall be referred for arbi- 
tration to the Chief Commissioner/Direc- 
tor of Storage, Ministry of Food, Govern- 
ment of India, and his decision shali ba 
final and binding.” 


4. The post of Director of Storage, 
Ministry of Food, Government of India! 
was abolished and no person holding that 
post was available for arbitration for the 
purpose of the arbitration clause afore- 
said. The Chief Commissioner, however, 
was available but he refused to act. That 
led the respondent company to apply to 
the court under Section 8 of the Act for, 
appointment of another Arbitrator. The 
argument put forward on behalf of the 
appellant is that when there was a named 
named 
by office, it was not open to the court to 
supply the vacancy in his place under 
Section 8 (1) (b) of the Act. We did not 
find any substance in this argument. The 
court had no power to supply the vacancy 
under Section 8 (1) (b) only if the arbi- 
tration agreement did show that the par- 
ties did not intend to supply the vacancy. 
If no such intention could be culled out 
from the arbitration clause, the court 
could supply the vacancy. There is a 
direct decision of this Court in Prabhat 
General Agencies v. Union of India, (1971) 
2 SCR 564. 


5. Mr. R. B. Datar, counsel for the 
appellant placed reliance upon the Full 
Bench decision of Madras High Court in 
Satyanarayanamurthi v. Venkataramana- 
murthi, AIR 1948 Mad 312 in support of 
his submission that no other Arbitrator 
could be appointed by the court under 
Section 8 of the Act when the Arbitrator 
named in the agreement refused to act 
In our opinion while considering the pro- 
visions of Section 8 (1) (b) of the Act, 
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that decision is of no help to the appel- - 


lant. The Full Bench decision was given 
with reference to the corresponding pro- 
visions of law contained in Schedule H 
of Code of Civil Procedure, 1908 in para- 
graph 5 whereof the crucial words occur- 
ring in Section 8 (1)(b) of the Act were 
not there, The words in Section 8 (1) (b) 
are these: “and arbitration agreement 
does not show that it was intended that 
vacancy should not be supplied.” 


6. For the -reasons stated above, we 


hold that there is no merit in either of 


104 S.C. [Prs. 1-2] 


the two appeals. They are accordingly 
dismissed with costs which we quantify 
at Rs. 1,500. 

hance dismissed. 


AIR 1980 SUPREME COURT 104 
S. MURTAZA FAZAL ALI, P. S. 
KAILASAM AND A. P! SEN, JJ. 
Rameshwar Prasad, Petitioner v. State 
of Bihar and others, Respondents. 


. Writ Petn. No. 4513 of 1978, D/- 31-8- 
1979. | 


(A) Constitution of India, Art, 168 — 
Promotion challenged on ground of 
supersession — Maintainability. 

Article 16 cannot be said ito be violated 
where the petitioner’s case for promo- 
tion to the post of Addl. District Judge 
was fully considered by the High Court 
and the Government and then it was de- 
cided not to promote him, ‘All that Arti- 
cle 16 requires is that the case of emplo- 
yees similarly situate and | eligible for 
promotion must be considered before 
others are promoted. If it was establish- 
ed that the petitioner’s case! was not con- 
sidered at all and persons junior to him 
were promoted without any reason, then 
something could be said in support of the 
petitioner’s case. | (Para 1) 


(B) Constitution of India, Art. 14 — 
Promotion to the post of Additional Dis- 
strict Judge challenged on ground of 
violation of Art. 14 — Petitioner’s con- 
tention that he had unblemished career 
found to be incorrect — Petitioner and 
other Sub-Judges not being similarly 
situate as being of equal ,merit, held, 
there was no question of discrimination. 

| (Para 2) 


Mr. Sarjoo Prasad, Sr. Advocate and 
Dr. Y. S. Chitaley, Sr. Advocate (Mr. 
M. L. Verma, Advocate with them), for’ 


Petitioner; Mr. U. P. Singh and Mr. S. N. 
Jha, Advocates (for No. 1) and Mr. 8. V. 
Gupte, Sr. Advocate (Mr.'B. P. Singh, 
Advocate with him) (for No. 2), for Re- 
_ spondents, 

FAZAL ALI, J.:— This petition under 
Article 32 has been filed | against the 
order of the Governor of Bihar accept- 
ing recommendations of the High Court 
and superseding the petitioner Rame- 
shwar Prasad by promoting other Sub- 
Ordinate Judges as Additional District 
Judge. Mr. Sarjoo Prasad appearing in 
support of the petitioner mainly raised 
two points before us. In hearst place it 
was contended that the judicial career 
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of the petitioner was without any ble- 
mish and there was nothing against him 
to justify his supersession when the High 
Court recommended the case of promo- 
tion of the Sub-Judges for appointment 
as Additional District Judge and hence 
the order impugned is violative of Arti- 
cle 16 of the Constitution. There is, how- 
ever, abundant material on the record 
to show that the case of the petitioner 
was fully considered by the High Court 
and he was not considered fit for promo- 
tion by the High Court hence his case 
Was not recommended for promotion as 
Additional District Judge. In this view 
of the matter it is manifest that Art. 16 
Cannot be violated because the peti- 
tioner’s case for promotion was fully 
considered by the High Court and the 
Government and then it was decided not 
to promote him. All that Art, 16 requires 
is that the case of employees similarly 
situate and eligible for promotion must 
be considered before others are promot- 
ed. If it was established that the peti- 
tioner’s case was not considered at all 
and persons junior to him were promot- 
ed without any reason, then something 
could be said in support of the petitioner’s 
case. It would appear from the affidavit 
filed by the High Court that the Govern- 
ment considered the case of the peti- 
tioner. The averment in para 14 of the 
affidavit filed by the High Court runs: 


“It is incorrect to say that there was 
any departure from any common usual 
practice in sending the second proposal 
though final orders on the first proposal 
were not passed by the State Govern- 
ment specially in the context that at the 
time of sending the second proposal this 
respondent came to a definite conclusion 
that the work and conduct of the peti- 
tioner was such that he should not be 
recommended for promotion unless he 
showed improvement in his conduct.” 


2. Furthermore at page 85 of Anne- 
xure I it is clearly mentioned that the 
Court has recommended the case of other 
Sub-Judges after considering the case of 
the concerned appellant Mr. Rameshwar 
Prasad and it is also established that the 
Government concurred with the recom- 
mendation of the High Court. Although 
Mr, Prasad submitted that the petitioner 
had an unblemished career, there are 
enough materials on the record to show 
that this is not correct. Thus the peti- 
tioner and other Sub-Judges not being 
Similarly situate as being of equal merit 
the question of discrimination or infrac- 
tion of Article 14 of the Constitution also 
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does not arise. At any rate, since the 
High Court is the best judge of the per- 
formance of its Officers and if the High 
Court was not satisfed about the suit- 
ability of the petitioner having regard to 
his past record, for promotion, Art. 16 is 
not attracted and this Court would not, 
therefore, interfere at this stage. Second- 
ly, it was faintly suggested that there 
was a colour of malice in the recommen- 
dation by the High Court but no such 
clear plea has been taken in the petition 
or proved in the affidavit filed by the peti- 
tioner. In these circumstances, we can- 
not take any notice of such an allegation. 
For these reasons, we find no merit in 
this petition. We would, however, like 
to observe that the High Court itself 
was of the opinion that in case the peti- 
tioner improves his merit and ability, 
he may be considered for promotion and 
for this purpose one vacancy was kept 
reserved. Although this vacancy has 
since been filled up, yet if in future there 
is any vacancy, the High Court may con- 
sider his case for promotion, if he shows 
improvement and progress. The applica- 
tion is accordingly dismissed. There will 
be no order as to costs. 


Application dismissed. 


AIR 1980 SUPREME COURT 105 


(From: Andhra Pradesh) 


S. MURTAZA FAZAL ALI AND E. S. 
VENKATARAMIAH, JJ. 
Dondeti Gopi Reddy and others, Ap- 
pelants v. Shri Anjaneya Swamyvaru 
Agraharam and another, Respondents. 
Civil Appeals Nos. 1820-21 (N) of 1989, 
D/- 17-7-1979. 


(A) T. P. Act (1882), S. 105 — Land he- 
longing to temple leased out to appel- 
lants by de facto trustee having no 
power to lease — No credible evidence to 
show that trustees of temple at any time 
accepting appellants as tenants — Appel- 
lants, held, would be no better than 
trespassers and they were not tenants. 

(Para 2) 


(B) Constitution of India, Art, 133 — 
Point though raised in written statement 
no issue framed — Submission on the 
basis of such point raised for first time 
before Supreme Court — Submission re- 
quired investigation of facts — Held that 
the point was not entertainable in view 
of the fact that there was no evidence on 
the point. (Para 3) 
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JUDGMENT:— The appellant's claim 
to be tenants of certain lands under two 
lease deeds executed in their favour by 
one Bachinapu Subbayya. The lands be- 
longed to two temples which brought the 
present suits against the appellants for 
possession of the lands and for mesne 
profits on the allegation that the appel- 
lants were trespassers. 


2. We are in agreement with the 
High Court that since the lessor was, at 
the highest, a de facto trustee, he had 
no power to lease the lands. In that view 
the appellants would be no better than 
trespassers and have been correctly held 
by the High Court not to be tenants. 
There is no credible evidence to show 
that the trustees of the temples had, at 
any time, word or conduct, accepted 
the appellants as tenants. 


3. Shri Rajendra Chowdhary, appear- 
ing on behalf of the appellants contends 
that the Managing Trustees of the tem- 
ples had accepted the rent of the lands 
from the appellants, thereby creating a 
contractual tenancy between them and 
the temples. In support of this submis- 
sion counsel relies on Section 2 {c} of the 
Andhra Pradesh Tenancy Act 18 of 1956, 
under which, in so far as relevant, a cul- 


‘tivating tenant is defined to mean a per- 


son who cultivates a land belonging to 
another person under a tenancy agree- 
ment, express or implied. It is true that 
acceptance of rent may furnish evidence 
of a tenancy and it may even help infer 
an implied contract of tenancy. But we 
find it difficult to entertain counsel’s sub- 
mission for the reason that it is being 
made for the first time in this court and 
it would be necessary to investigate into 
fresh facts for the purpose of determin- 
ing the validity of that submission. The 
point which the counsel is attempting to 
make before us appears to have been 
taken in the written statement but the 
appellants never asked the trial court 
to raise any issue on that point. In the 
absence of any issue it is impossible to 
Say that there is any evidence, properly 
so-called, showing that a tenancy agree- 
ment had come into existence between 
the parties by implication. In any event 
the landlords had no opportunity to 
meet such a case. If they had notice of 
such a case, they might conceivably have 
led evidence to show that the allegation 
made by the appellants had no founda- 
tion in fact. 


4. For these reasons we confirm the 
judgment of the High Court and dismiss 
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these appeals but in the (circumstances, 

there will be no order as to costs. 
Appeals dismissed, 


AIR 1980 SUPREME COURT 106 
(From: Patna 


S. MURTAZA FAZAL ALI AND P. 8. 
KAILASAM, JJ. . 
Kailash Prasad Kanodia and another, 





Appellants v, State of Bihar, Respon- 
dent. | 

Criminal Appeal No. 385 of 1974, Dý- 
25-4-1979. a 


Penal Code (1866), Ss. Ae and 324 —~ 
Charge under S. 326 — Medical evi- 
dence disclosing no serious injury on any 
vital part and doctor admitting absence 
of fracture of serious nature — Convic- 
tion under S. 326, held was liable to be 
altered to one under S. 324 in view of 
facts — Fine of Rs. 2,000 ordered under 
S. 324 — Decision of Patna High Court 
partly Reversed. | (Para 3) 

FAZAL ALI, J.:— In this appeal by 
special leave, which is directed against 
the judgment of the Patna High 
Court, the appellant No. 1,| Kailash Pra- 
sad Kanodia has been convicted under 
Section 302 and sentenced to imprison- 
ment for life. Appellant No. 2, Gatru 
Mal Kanodia has been convicted under 
S. 326 and has been sentenced to three 
years R. I. A detailed narrative of the 
prosecution case is to be found in the 
judgment of the High Court! and it is not 
necessary for us to repeat same all 
over again. 


2. The High Court as well as the 
Sessions Judge have accepted the prose- 
cution case and have | the con- 
viction of the appellants) as indicated 
above. The only point that! was urged 
before us by Mr. Mukherjee and Mr, 
Kohli appearing for the appellants, was 
that the entire case must fail because the 
statements recorded by. the Officer In- 
charge D. P. Sharma (P.W. 19) on a 
rough piece of paper were not made 
available to the appellant at the trial 
which has caused serious prejudice to 
them. The High Court as well as the Ses- 
sions Judge considered this aspect of the 
matter and found that this infirmity was 
not sufficient to vitiate the EL The pro- 
secution has examined P.Ws: 4, 7, 10 and 
12, the eye-witnesses of the occurrence, 
So far as P.W. 12 is concerhed, he was 
the informant and lodged; the F.LR. 
within minutes of the occurrence at the 
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A. 1. R- 


Police Station which is about 200 yards 
away from the place of occurrence. So 
far as the said eye-witnesses are con- 
cerned, there is no doubt that P.W., D.P. 
Sharma himself admitted that when he 
arrived at the place of occurrence, he 
recorded the statements of eye-witnesses 
but did not make it a part of the diary. 
This was a serious lapse on his part re- 
sulting in his immediate suspension fol- 
lowed by a departmental enquiry. It was 
contended by Mr. Mukherjee that if the 
earlier statements would have been 
available to the appellant, they would 
have shown that the true version of the 
occurrence was not presented before the 
Court. Even so, we have excluded the 
evidence of the other eye-witnesses ex- 


_cepting P.Ws. 7 and 12 and we find that 


there was ample evidence on record te 
justify the conviction of the appellants. 
P.W. 12 has clearly stated in the FIR. 
that his father was assaulted with a 
bhala on the chest by the first appellant 
and his brother was given a blow by the 
second appellant. His evidence is fully 
corroborated by the evidence of P.W. 7 
Vishwanath and the medical evidence 
fully supports his testimony. To some 
extent the evidence of these two wit- 
nesses is further supported by Lal 
Kanodia P.W. 2 who had also reach- 
ed the Police Station soon after the F.LR, 
was lodged. In this view of the matter, 
the judgment of the Courts below can 
be fully supported on the evidence of 
these witnesses even assuming that the 
comments made by the learned counsel 
for the appellants against the prosecu- 
tion are correct. We have ourselves 
perused the statements of the two wit- 
nesses P.W. 7 and 12 and are fully con- 
vinced that their testimony bears a ring 
of truth and is worthy of credence. 


3. The next point argued by Mr 
Kohli is that so far as the second appel- 
lant is concerned, the charge under Sec- 
tion 326 has not been proved. It appear- 
ed from the medical evidence that P.W. 
Bishwanath did not sustain any griev- 
ous injury. He has not received any seri- 
ous injuries on any-vital part of the body. 
The Doctor admits that he did not find 
any fracture of a serious nature. In these 
circumstances, we are satisfied that the 
charge under S. 326 must necessarily fail 
but the appellant No. 2 cannot 
conviction under S. 374, LP.C. as 
has been fully proved. Having regard 
to the peculiar facts and circumstances 
of this case, we do not think that 
this is a fit case in which 
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second appellant should be con- 
victed and awarded jail sentence. We, 
therefore, set aside the sentence of im- 
prisonment passed under S. 326 and con- 
Ma the second appellant under 5. 324 
jand impose a fine of Rs. 2,000 in default 
one month’s R. L Out of the fine if re- 
alized the entire amount will be paid 
to P.W. Bishwanath as compensation. 
Two months’ time is allowed for the 
amount to be paid as fine. With this 
modification, the appeal is dismissed. 
The bail bonds of the second appellant 
will be discharged only after the fine is 
deposited. So far as the first appellant is 
concerned, he must now surrender and 
serve out his sentence. 

Order accordingly. 


AIR 1980 SUPREME COURT 107 


(From: Delhi)* 


s. MURTAZA FAZAL ALI AND 
A. P. SEN, JJ. 


Criminal Appeal No. 427 of 1978, DŠ 
12-10-1979. 


Major R. S. Murgai (Retd), Appel- 
lant v. Major P. N. 
and others, Respondents. 


Contempt of Courts Act - (1971), Sec- 
tion 2 (c) (ii) — ‘Criminal contempt 
—- Case heard and judgment reserved 
—- At time of reserving the judgment 
court directing parties to submit their 
written submissions regarding points at 
issue before judgment is delivered — 
Submissions made im pursuance of 
order form part of record and cannot 
be said-to be private communications 
from a litigant to a judge — As docu- 
ments were filed under directions of 
(Court itself it cannot be said that 
these documents prejudiced, interfered 
or tended to interfere: with due course 
of justice within S, 2 (c) (ii) — Hence 
they would not constitute criminal 
contempt. ' (Para 1) 


Appellant in person; Mr. K. N. Bhat, 
Advocate (for No. 1), Mr. R. P. Bhatt, 
Sr. Advocate (M/s. R. B. Datar and 
Girish Chandra, Advocates with: him) 
(for No. 2) and M/s. P. G. Gokhale, 
B. R. Aggarwal, Jenendralal and M.S. 


Diwan, Advocates (for No. 3), for Re- 

spondents, 

“(Criminal Contempt Petn. No. Y of 
1978, D/- 17-10-1978 (Delhi).) 

W/K WiF346/79/LGC 


R. S. Murgai v. P. N. Kaushik (Fazal Ali J.) 


Kaushik (Retd.) 


t 
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FAZAL ALI, J.:— This is an appeal 
against an order passed by the Delhi 
High Court refusing to initiate con- 
tempt proceedings against the respon- 
dents. It appears that a contempt mat- 
ter was pending before a single Judge, 
Delhi High Court which was heard at 
length and the judgment was reserved 
on the 9th December, 1977. The judg- 
ment was actually delivered on 28-4- 
1978 and in-between these two dates 
certain written submissions were made 
by the respondents to the Court which 
the appellant describes in his petition 
as private communications to the Com- 
pany Judge. The respondent P. N. 
Kaushik in para 36 of the counter- 
affidavit has made a specific allegation 
that at the time of reserving the judg- 
ment the Company Judge had direct- 
ed the parties to submit their written 
submissions regarding the- points at 
issue before the judgment is delivered. 
The submissions in question were sub- 
mitted on various dates ie. 12-12-1977 
by Major Kaushik, 23-1-1978 and 15-2-|_ 
1978 by the Director-General of Re- 
settlement, As these submissions were 
made in pursuance of the order of the 
Court, ‘they cannot be held to be pri- 
vate communications to the Company! . 
Judge in order to decide the case. As 
these documents were filed before the 
Court under the directions of the 
Court itself, it cannot be said by any 
stretch of imagination that these docu- 
ments prejudiced, interfered or tended 
to interfere with the due course of 
Justice within the meaning of Section 
2 (c) (fi) and therefore, would not 
constitute criminal contempt within the 
meaning of Section 2 (c) of the Con- 
tempt of Courts Act. These submis- 
sions form part of the record and, 
therefore, there is no question of their 
being regarded as private communi- 
cations from a Htigant to a Judge. On 
the contrary, the Director-General of 
Resettlement owas appointed as the 
administrator by the Court itself and 
being an officer of the court, he was 
at liberty to make submissions to the 
court in respect of the case in ques- 
tion. The High Court therefore was 
fully justified in declining to issue any 
notice for contempt against the re- 
spondents on the submissions filed by 
fhe appellant, We would refrain from 
making any comment regarding the 
merits of the appeal which the ap- 
pellant has filed before the Division 
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Bench against the order of the Com- 
pany Judge dated 28th April, 1978, 
which we understand is pending hear- 
ing before -the Division Bench. The ap- 
peal filed by the appellant in this 
Court is totally misconceived and is 
rejected. 
2. In the circumstances|of this case, 
we make no order as to | costs. 
Appeal dismissed, 


| 
! 
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(From: Kerala) 


R. S. SARKARIA, P. N.| SHINGHAL 
AND O. CHINNAPPA REDDY, JJ. 


Criminal Appeal No. 36) of 1973, Df- 
1-8-1979. 

Mohammed Mytheen Shahul Hameed, 
Appellant v. The State of Kerala, Re- 
spondent. | 


| 
Penal Code (1860), Ss. 300 and 302 
—- Culpable homicide or murder — 
Deceased unarmed — Accused chased 
with dagger the fleeing victim — Ex- 
ceptions II and IV to S. 300, held, not 
attracted. 


Held that the facts established in 
the case ummistakably showed that the 
appellant owas the aggressor and had 
inflicted the dagger injuries On the 
back and chest of the deceased malici- 
ously and vindictively and not in self- 
defence. As no right of | self-defence 
ever accrued to the appellant Excep~ 
tion IJ to S. 300 had no application. 
Similarly, Exception IV S. 300 was 
not attracted to the case las there was 
no mutual exchange of blows between 
the deceased, who was unarmed and 
the appellant and the ault on the 
deceased by the appellant was deli- 
berate and pressed with | determination 
when the victim was fleeing for his 
life. The appellant was therefore 
rightly convicted under | S. 302 and 
sentenced to life imprisonment. | 

(Paras 16 to 19) 


SARKARIA, J.:— This! appeal by 
special leave is direct against a 
judgment, dated July 28, 1972, of the 
High Court of Kerala, whereby the 
appellants conviction under Section 
299 (1) (Section 3047), Pehal Code was 
converted into one under/| Section 302, 
Penal Code, with a sentence of im- 
prisonment for life. The facts of the 
prosecution case, as found| by the Court 
below, are as under: | 


JW/KW/E234/79/KSB i 
| 


‘ceased, 


A.LR. 


2. Shahul Hameed, the appellant 
herein, was a Class IV employee in 
the Accountant General’s Office, Tri- 
vandrum. Vijayachandran, the deceas- 
ed who had studied upto the pre~ 
degree course, was residing at Pettah, 
about 2 or 3 miles away from 
the city of Trivandrum. Mohanchand-~ 
ran (P. W. 1), the brother of the de- 
was studying for the B. Se, 
degree course, at the relevant time. 


3. On March 5, 1970, the appellant 
who was original accused I, and one 
Perumal who was original accused 2; 
Gave a beating to Ramchandran, and 
Suseelan, friends of the deceased. 
After that beating, both the assailants 
were waiting for a bus at the Statue 
Bus Stop near the University College. 
The deceased and his brother, P. W.], 
came to the bus stop, where they 
learnt from their friends about their 
beating. The deceased then slapped 
the appellant and a scuffle ensued. The 
by-standers interceded and separated 
them. The appellant proclaimed that 
he would see that the deceased did 
not beat any person any more 


4. Two days thereafter on March if 
1970 at about 7.00 p.m, the appellant 
and his three co-accused were stand- 
ing at the bus stop called Spencer 
Junction near south-eastern gate of 
the University College. The deceased 
and his brother, P. W. 1, alighted from 
a bus at the University College Bus 
Stop and proceeded south along the 
main road towards the India Coffee 
House, where their friend, one Radha- 
krishnan, had invited them to tea to 
celebrate the latter’s appointment in 
the Syndicate Bank. When the deceas- 
ed and his brother came near the 
Spencer Junction, the appellant shout- 
ed that he was waiting for them, add- 
ing whether they had become so bold 
as to come from their house there to 
the main road to settle matters. On 
hearing this challenge, P. W. 1 and the 
deceased quickened their pace. The 
appellant and his companions ran after 
them and gave blow with their hands. 
On receiving the blows, the deceased 
and his brother ran south pursued by 
the appellant and his companions. The 
appellant was carrying the dagger 
(M. O. 1) He reached close on the 
heels of the deceased and stabbed 
him in the back. On receiving the 
blow, the deceased turned round 
The appellant then stabbed him 
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again with sufficient force on 
the left chest below the nipple. The 


deceased staggered further 7 or 8 
paces and fell down. The appelant 
was about to stab him again, when 
P. W. 7, who was nearby, picked up 
an iron rod from near the Statue and 
hit the appellant on the head. There- 
upon, the appellant and his companions 
fled from the place toward the north. 
Apart from P. W. 1, the occurrence 
was witnessed by P.W. 2, whose shop 
was situated close to the scene. of 
occurrence. Just after the occurrence, 
the Mayor passed that way. He phoned 
to the City Control Room from the 
shop of P. W. 2 for rendering neces- 
sary assistance to the deceased who 
lay injured on the spot. Within five 
Minutes, the Police van arrived and 
removed Vijayachandran to the Medi- 
cal College Hospital, while P. W. 1 
went to the Cantonment Police Station, 
300 metres away, and lodged the First 
Information Report (Ex. P-1) at 
7.00 p.m. The deceased was examined 
on his arrival in the Hospital at 
7.45 p.m. and was declared dead by 
the doctor. The appellant and accused 
2 and 3 were arrested on March 13, 
1970, while the 4th accused was arrest- 
ed later. 


ð. After his arrest, the appellant 
is said to have made a statement 
(Ex. P-15 (a)) regarding the injuries 
sustained by him. On the basis of that 
statement, a cross-case under Ss. 324, 
323 read with 34, Penal Code, was re- 
gistered against P. W. 1, P. W., 7 and 
the deceased. After investigation, the 
Police referred the cross-case, while 
in other case, the appellant and his 
companions were  charge-sheeted to 
stand their trial in- respect of various 
offences, including that of the murder 
of Vijayachandran. 


6. The appellant also filed a private 
complaint (Ex. P-19), wherein he 
named 9 persons, including P. Ws. 1, 6 
and 7 and Suseelan as his assailants. 
The complaint was to the effect that 
those accused-persons, including the 
deceased, formed an unlawful assem- 
bly in furtherance of the common ob- 
ject of which on March 7, 1970, they 
made a concerted assault on the com- 
plainant when he was about to cross 
the road for going to the India Coffee 
House. In particular, it was alleged 
that P. W. 1 had fisted the com- 
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plainant with a folded knife, while 
P. W. 7 kicked him in the abdomen 
felling him to the ground. It was fur- 
ther alleged that when the complainant 
was lying on the ground, the deceas- 
ed stabbed him on the head with a 
weapon which looked like a chopper. 
Several persons collected there. Then 
the complainant escaped and ran south 
to the Cantonment Police Station and 
gave an information. The Police took 
his signatures on several blank-sheets 
and detained him in the Police Station 
fill March 13, 1970. One motive for the 
occurrence, mentioned in the com- 
plaint, was that the accused named by 
him harboured hostility on account of 
a previous quarrel that took place on 
March 5, 1970, when P. Ws. 1 and 7 
and the deceased had harassed the 
complainant and exchanged blows. 


7. Both the cases were tried sepa- 
tately but concurrently. The com- 
plaint made by the appellant against 
some of the P. Ws. and the deceased 
ended in acquittal, while in Vijaya- 
chandran’s murder case, the Sessions 
Judge convicted the first accused (ap- 
pellant) under S. 299, Part TI, Penal 
Code, (evidently a mistake for S. 304, 
Part II) and sentenced him to five 
years’ rigorous imprisonment. He con- 
victed accused 2 to 4 under S. 393, 
Penal Code, and sentenced each of 
them to six months’ rigorous impri- 
sonment. . 


8. Aggrieved by the acquittal of 
the appellant on the charge of mur- 
der, the State preferred an appeal to 
the High Court. The Division Bench, 
who heard the appeal, was divided in 
its opinion. According to Narayana 
Pillai, J., the acquittal of the appellant 
on the capital charge deserved to be 
reversed and converted into one under 
S. 302, Penal Code. On the point of 
sentence, he would award death penal- 
ty to the appellant. V. Khalid, J., in 
his dissenting judgment held that the 
prosecution witnesses were unreliable 
and it was not safe to accept the pro- 
secution evidence as wholly true. He 
felt considerable doubt regarding the 
manner in which the first accused 
sustained injuries. He would therefore 
accord the benefit of doubt to the first 
accused and acquit him of the murder 
charge. He would acquit accused 2 to 
4, also. On account of this difference 
of opinion, the connected appeals were 
placed before Issac,.J,.for decision, 


| l 
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under S. 429, Criminal P, C, After a 
careful examination of the lentire evi- 
dence, Isaac, J. set aside the acquittal 
of the appellant on the murder charge 
and convicted him under §.! 302, Penal 
.Code and = sentenced him to imprison- 
ment for life. | . 


9%. Hence this appeal by special 
teave, 
10. Mr. Harindera Nath, learned 


counsel for the appellant, firstly, tried 
to contend that the evidence of the 
alleged eye-witnesses, namely, P. W. 1, 
P. W. 2 and P. W. 7 was not worthy 
of credence. He adopted the reasons 
given by Khalid, J. in his dissenting 
opinion. Secondly, it was argued that 
the appellant had inflicted the injuries, 
if at all, on the deceased in| the exer- 
cise of his right of private defence. 
Support for this contention was sought 
from the following circumstances: 


| 
(a) The deceased and his brother, 
P. W. 1, were residing in Pettah at a 
distance of about 2 or 3 miles from 
the place of occurrence. They had no 
good reason to come to the place of 
occurrence at that time, The explana- 
tion given by them, that |they had 
been invited there by one Radhakrish- 
nan to take tea at the Coffee 
House, was false because no such per- 
son was present anywhere ‘near the 
scene of incident. Nor was the said 

Radhakrishnan examined. 


(b) The deceased and his compan- 
fons, including P. W. 7, must have 
come armed to wreak vengeance upon 
the appellant on account of! the beat- 
ing given by the latter: to their 
friends and the exchange of 
blows with the appellant; on the 
5th March, 1970. The explanation 
given by P. W. 7, that| he pick- 
ed up the iron-rod from a| compound 
near the place of occurrence |was false. 
His evidence with regard the place 
where he found the rod was contra- 
dictory. In his earlier (statement, 
"P. W. 7, stated that he had picked up 
the iron-rod from the compound of 
the Accountant-General’s Office; where- 
as in his subsequent statement he de- 
posed to have found it lying near the 
Statue. T 
| 


(ec) Medical evidence shows that the 
appellant had sustained a grievous in- 
jury on the head involving fracture of 
the outer table of the skull. ' This in- 
jury was attributed by the appellant 


in the criminal complaint filed by 
him, to P. W. 7 and the deceased. 
P. W. 1 suppressed the injuries caus- 
ed to the appellant by the deceased 
and his companions. 

il. In the alternative, i is urged 
that, in any case, Exceptions I and IV 
to S. 300, Penal Code, would ba 
attracted, and the offence committed 
by the appellant was one under S, 304, 
Part II only. In this premise, it is 
submitted that the conviction and sen< 
tence recorded under S. 304, Part IL 
Penal Code, by the trial Court should 
be restored, and since the appellant 
has already undergone imprisonment 
for more than five years, he should 
not be committed to jail for an en- 
hanced term. 


12. We are unable to accept any of 
these contentions. 


13. P. W. 1 is, no doubt, the bro« 
ther of the deceased and, as such, 
could be called an ‘interested’ witness, 
But his version was amply corroborat- 
ed by other evidence on the record, 
Firstly, his evidence was corroborated 
by the F.I.R. which was lodged by him 
with great promptitude at the Can- 
tonment Police Station, 300 metres 
away, when he had no time to spin 
out a false story. Further, P. W. 2, 
was an independent and natural wit- 
ness. He had no axe of his own te 
grind against the appellant. The stab- 
bing of the deceased took place at a 
distance of 30-40 feet only in front of 
his shop. He testified that on hearing 
the commotion, he came out into ths 
verandah and saw the appellant, dag- 
ger in hand chasing the deceased, 
and then giving him the first blow on 
the back and the next on the chest, 
He further stated that when the ap- 
pellant owas about to strike tha 
deceased again, a fair-complexioned 
boy, meaning P. W. 7, hit the appel- 
lant on the head. The evidence of 
P. W. 2 was not in any way shaken in 
cross~examination. 


14. In his examination under See- 
tion 313, Cri P. C, the appellant 
stated that P. W. 1 and P. W. 7, the 
deceased and some others attacked 
him: P. W. 7 hit him with an iron- 
rod on the head, while Vijayachandran 
struck him, on the head with a chop- 
per.: The appellant then succeeded in 
snatching the chopper from. tha 
deceased, and waved it towards tha . 
deceased, The appellant disowned the 
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statement (Ex. P-15/A) on the basis of 
which the Police had registered the 
cross-case, 


the 
oc“ 
the 


15. The presence of P. W. 7 at 
spot and his participation in the 
currence was thus not denied by 
appellant. P. W. 7, also supported the 
prosecution story in all material de- 
tails. Courts below have accepted his 
evidence and we see no reason to take 
a different view, 


16. Dr. G. Gopinathan (P. W. 12) 
who had examined the injuries of the 
appellant on March 13, 1970, found 
two injuries on the person of the ap 
pellant. One was an infected wound 
on the left side of the head. The outer 
table of the skull was found fractured. 
This defect in the bone was felt at the 
base of the injury and pus was pre- 
sent in the wound. The second injury 
found by him was a healed abra- 
sion on the left side of chest. Injury 
No. 2 was evidently caused with a 
blunt weapon. With regard to injury 
No, 1, P. W. 12 opined that it could be 
caused with an iron-rod or even with a 
sharp weapon. Since the doctor did not 
note that there was a cut on the 
outer table of the skull, the greater 
probability was that this injury had 
been caused with an iron-rod and not 
with a chopper or other cutting wea- 
pon. After the receipt of this stunning 
injury on the head, the appellant, 
must have, temporarily at least, lost 
the capacity to cause any injury to 
anybody. This means, the appellant 
received this injury only after he had 
caused the fatal injury to the deceas- 
ed. The deceased was unarmed. After 
being manhandled by the companions 
of the appellant, the deceased and his 
brother had turned tail and taken to 
. Dagger in hand, the 
pellant chased the fleeing victim, and 
first stabbed him in the back. He did 
ot stop there and followed up with a 
stab on the left side of the chest of 
the deceased with great force. Even 
after infliction of this fatal injury, ths 
appellant was poised for striking the 
deceased further, when this was foiled 
by the intervention of P. W. 7. Al 
these facts unmistakably show that the 
appellant’ was the aggressor, and he 
inflicted these injuries on the deceased 
maliciously and  vindictively, and not 


in self-defence, 
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17. Exception II to S. 300, Penal 
Code does not apply, because no right 
of private defence ever accrued to the 


appellant, 


18. As regards Exception IV to Sec- 
tion 300, Penal Code, the same also is 
not attracted. It is impossible to 
believe that the deceased and his com- 
panions came prepared for a fight, The 
deceased was empty-handed. The asser- 
tion of the appellant that the deceased 








came’ armed with a chopper with 
which he caused an injury to the 
deceased, was manifestly false. No 


such chopper was found or discovered. 
The version of the appellant was that 
he had snatched away that chopper 
from the deceased and used it against 
him. This was also patently untrue. 
The appellant could produce that 
chopper before the police. He did no- 
thing of the kind. Moreover, as al 
ready observed the nature of the skull- 
fracture underneath the injury as 
noted by the medical witness shows 
that the injury on the head of the 
appellant was not caused with a cut- 
ting weapon but with a blunt weapon 
like an iron-road. Similarly, the in- 
juries found on the back and chest of 
the deceased were caused with a stab- 
bing weapon. Thus, the deceased being 
unarmed, did not and could not cause 
any injury to the appellant. There was 
no mutual’ exchange of blows be- 
tween the appellant and the deceased. 
The assault on the deceased by the 
appellant was deliberate and pressed 
with determination, when the victim 
was fleeing for his life, 


19. The other contentions advanced 
by the counsel for the appellant were 
raised before the High Court also, and 
were rightly negatived by Isaac, J. We 
are in entire agreement with the 
reasoning employed and the conclu- 
sions drawn by that learned Judge of 
the High Court, 


20. In the result, the 
and is dismissed, 


appeal fails 


Appeal dismissed. 
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(From: Madhya Pradesh)* 


A. C. GUPTA AND 
E. S. VENKATARAMIAH, JJ. 
Civil Appeals Nos. 1617 and 1640-A 
of 1979, D/- 4-9-1979. 


Ashok Kumar Mishra and another, 


etc, Appellants v. Collector, Raipur 
and others, Respondents. : 

Constitution of India, Art. 226 — 
Laches — Power of High Court — 


Petition challenging validity of election 
to Municipal Corporation — Absence 
of satisfactory explanation, for delay in 
filing petition — Petition, held, was 
liable to be dismissed. (M. P. Muni- 
cipal Corporation (Preparation, Revi- 
sion and Publication of Electoral Rolls 
and Selection of Councillors) Rules 
(1963), R. 4 (1) and (3)). 


The power of the High: Court under 
Art. 226 to issue an appropriate writ 
is discretionary and if the High Court 
finds that there is no satisfactory ex- 
planation for the inordinate delay, it 
May reject the petition if ‘it finds that 
the issue of writ will lead to public 
inconvenience and interference with 
rights of others. This rule applies also 
to a case in which the validity of an 
election to a local authority is chal- 
lenged. The question whether in a 
given case the delay involved is such 
that it disentitles a person to relief 
under Art. 226 is a matter within the 
discretion of the High Court which as 
in all matters of discretion has to 
exercise it judiciously and reasonably 
having regard to the surrounding cir- 
cumstances, | (Para 7) 


The Collector published the notice 
under R, 4 (1) of M. P. Municipal 
Corporation (Preparation, Revision and 
Publication .of Electoral ‘Rolls and 
Selection of Councillors) 
on 30-9-1978 and also called upon 
interested persons to prefer claims 
and/or objections thereto ' within a 
period of 20 days. It was mentioned in 
the notice that claims and objections 
received beyond the prescribed period 
would not be considered. The period 
prescribed for preferring claims and 
objections under R. 4 (3) was 30 days. 
It is not the case of the petitioners 
‘ that they did not know immediately 


*Misc. Petn. No. 884 of 1978, D/- 20- 1- 
1979 (Madh Pra). 
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Rules (1963). 


A.I. R. 


after the publication of ‘such notice 
that in the said notice a period of 20 
days had been mentioned in its pre- 
amble as the period within which the 
claims and objections could be prefer- 
red. The petitioner neither filed any 
claim or objections before the pre- 
scribed authority nor filed any repre- 
sentation or appeal as provided under 
the rules. The final electoral roll was 
published in Nov. 15, 1978. It was 
notified that the nominations could be 
filed on and after Nov. 25, 1978 and 
the poll, if necessary, would take 
place on Dec. 31, 1978. After Nov. 25, 
1978, a large number of nominations 
were received by the Returning Of- 
cer. It was only on Dec. 5, 1978 for 
the first time that a letter was ad- 
dressed by petitioner to the Collector 
drawing his attention to the error that 
had crept into the notice published 
under R. 4 (1) of the Rules. By that 
time, the nominations had all been 
received. The final list of candidates 
for the election with their symbols was 
published on Dec. 20, 1978. The writ 
petition itself was filed on Dec. 28, 
1978 when the poll had to take place 
On Dec. 31, 1978. No satisfactory ex- 
planation was given in the course of 
the petition by the petitioners, as to 
why they delayed the filing of the 
petition till Dec. 28, 1978 even though 
they knew that there was an error in 
the noticed issued under R. 4 (1) of the 
Rules in the month of Oct., 1978 more 
than 2 months before the date on 
which it was filed. 


Held that the petition was liable to 
be dismissed as there was no satisfac- 
tory explanation for the delay in pre- 


ferring it. (Paras 6, 9) 
VENKATARAMIAH, J.: — For the 
purpose of holding election to the 


Municipal Corporation of Raipur in the 
month of December, 1978 under the 
provisions of the Madhya Pradesh 
Municipal Corporation Act, 1956 (No. 23 
of 1956) (hereinafter referred to as ‘the 
Act)’, the Collector of Raipur publish- 
ed the preliminary electoral roll on 
Sept. 30, 1978 under R. 4 (1) of the 
Madhya Pradesh Municipal Corpora- 
tion (Preparation, Revision and Publi- 
cation of Electoral Rolls and Selection 
of Councillors) Rules, 1963 (hereinafter 
referred to as ‘the Rules’) promulgated 
under the Act by the Madhya Pradesb 
State Government and issued a public 
notice under R. 4 (1) of the Rules cai- 
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ling upon persons whose names had 
not been included in the electoral roll 
and who claimed to be included in it 
and persons who had any objection to 
the inclusion. of the name of any per- 


son in the said electoral roll to submit’ 


their claims and/or objections within 
20 days from the date of the publica- 
tion of the said notice before Shri K. P. 
Pande, Dy. Collector, Raipur who had 
been authorised to pass orders on such 
claims or objections. It was also noti- 
fied that claims or objections which had 
not been: preferred as- required under 
the Rules within the prescribed period 
would be rejected. The final publication 
of the electoral roll under R. 8 of the 
Rules was done -on Nov. 16, 1978. 
Thereafter the calendar of events was 
published notifying that the poll, if 
necessary, would take place on Dec. 31, 
1978 in all the 44 constituencies. Six 
petitioners including the appellants 
herein presented a petition under Arti- 
cle. 226 of the Constitution before the 
High Court of Madhya Pradesh at 
Jabalpur on Dec. 28, 1978 requesting 
the Court to make an order quashing 
the electoral roll and the calendar .of 
events issued for the purpose of the 
said election and directing the respon- 
dents) to refrain from conducting the 
poll on Dec. 31, 1978. They prayed for 
a further direction to be issued to the 
respondents calling upon them to hold 
the election after preparing the elec- 
toral roll afresh in accordance with the 
provisions of the. Act and the Rules. 
They also prayed for the issue of an 
interim order staying the poll which 
had been fixed to be held on Dec. 31, 
1978. On Dec. 30, 1978, the learned 
single Judge before whom the case 
came up for orders directed the issue 
of notice of the petition and the stay 
application to the respondents and 
issued an interim order directing the 
respondents not to notify the results of 
the election under R. 46 of the Rules 
pending disposal of the petition. On 
Dec. 31, 1978, the poll was held and 44 
persons were declared elected. Their 
names were, however,, not published 
under R. 46 of the Rules in view of 
the interim order made by the Court. 
Thereafter the successful candidates 
were also impleaded as respondents 
and the petition was amended by the 
inclusion of an additional prayer that 
the declaration of the results of the 
election should also be quashed, After 
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the respondents filed their counter- 
affidavits, the petition was heard and it 
was dismissed by. a Division Bench of 
the High Court on Jan. 20, 1979. Ag- 
grieved by the order passed by the 
High Court, Ashok Kumar Mishra and 
Bhagwat Singh Thakur (petitioners 
Nos. 1 and 5 respectively in the peti- 
tion before the High Court) filed a 
petition for special leave to appeal to 
this Court and Purushottam Lal 
Sharma (petitioner No. 6 before the 
High Court) filed another petition. On 
special leave being granted, the above 
petitions were registered as appeals. 


. & One of the grounds on which the 
appellants challenged the validity of 
the electoral roll, the calendar ol 
events and the declaration of results 
of election was that. the entire election 
process had become vitiated on ac- 
count of the defect in the notice 
issued under R: 4 ‘(1) of the Rules 
notifying that claims and objections 
should be preferred within a period of 
20 days from the date of the publica- 
tion of that notice when sub-r. (3) of 
R. 4 of the Rules prescribed that such 
claims and objections could be pre- 
ferred within 30 days from the date of 
publication of that notice, It was al- 
leged that by reason of a shorter 
period being fixed for entertaining 
claims and objections, a large number 
of people who could have filed claims 
and objections . were prevented from 
preferring them within 30 days from 
the date of publication of the notice 
which was the prescribed period. It 
was alleged that petitioner No. 5 had 
filed a claim to include his name in 
the electoral roll on Oct. 19, 1978 and 
that was rejected by the Dy. Collector 
without following the procedure pre- 
scribed for the purpose. It was also 
alleged that on Oct. 20, 1978, 34 per- 
sons mentioned in Annexure P-7 ap- 
proached the Dy. Collector to enter- 
tain their claim for inclusion in the 
electoral roll and he refused to re- 
ceive their applications. It was con- 
tended that: on account of non-com- 
pliance with R. 4 (3) of the Rules, 
which was mandatory, the entire elec- 


‘tion process. held on the basis of the 


defective electoral roll became a nul- 
lity and that therefore, the declaration 
of results of all the 44 successful can- 
didates was liable to be quashed. 


8. On behalf of the respondents, it 
was. pleaded that while it was true 
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that the period of 20 days had been 


mentioned in the notice | issued under \ 


R. 4 (1) of the Rules, it) was open to 
all the persons who were interested in 
preferring claims or, objections to file 
them within 30 days from the date of 
publication of the notice junder R. 4(1). 
It was pleaded that pursuant to the 


notice published . under Ri 4 (1) of the. 


Rules only four claims including that 
of petitioner No. 5 werel-received by 
the Dy. Collector, that all the appli- 
cants were asked to appear on Oct. 30, 
{978 to substantiate their claim and 
that the applications were disposed of 
. on Oct. ;30, 1978. The claim of peti- 
tioner No. 5 was reject as no evid- 
‘ence in support of his claim was pro- 
‘duced befeore the Dy. Collector. It was 
further pleaded that no other ` claims or 
objections were preferred either on 
Oct. 20, 1978 or on’ any! other subse- 
quent date. The allegation! that 34 per- 
sons had approached the Dy. Collector 
requesting him ta- receive! their appli- 
‘ cations for inclusion of their names in 
‘the electoral roll on Oct, 120, 1978 was 
_ denied. They further ‘ pleaded that the 
authorities would have taken action to 
correct the error in the. notice issued 
-under R. 4 (1) of the’ Rules granting 
20 days’ time to -prefer claims or ob- 
jections if it. had been’ brought to their 
notice by the petitioners | immediately 
after it was noticed by them. The peti- 
tioners were not entitled to any relief 


under Art. .226 of the Constitution ‘on. 


account of the inordinate delay involv- 
ed in the presentation lof the writ 
petition. g SE 


4. The High Court a ee the 


parties dismissed the sa i holding, 
(i) that respondent No. 2, the Dy. Col- 
lector had asked petitioner| No. 5 to 
appear before him on. Oct. 30, 1978 
and that as he did not produce any 
evidence in support ‘of his | claim, his 
application was dismissed! (ii) that 
none of the persons ‘mentioned in 
Annexure P-7 preferred any claim be- 
fore respondent No. 2 on, Oct. 20, 1978 


and that he did not refuse! to receive 


any such claim and that ‘mo pèrson- 
preferred any. claim or objection after 
Oct. 19, 1978 before respondent No. 2 
and (iti) that the petitioners were not 
entitled to any relief as they had ap- 
proached the Court after undue delay. 


one of the rouna on 


“High Court disrhissed a 


! 
| 


5. Since 
which the 


Ashok ‘Kumar v. Collector, 


High: Court was right 


move 


diately after 


Raipur A. I. R. 
petition was that the petitioners were 
not prompt in moving the High Court, 
we shall first examine whether the 
in ` doing sọ, 
sihce if we agree with the High Court 
on the above question, it wold be- 


come’ unnecessary to go into the other 
questions raised before us. ` 


Collector. , published 
notice. under R. 4. (1) of the Rules on 
Sept. 30, 1978, and also called upon 
interested persons to prefer. 
and/or . objections thereto within a 
period of 20 days. In para 7 of the 
notice, it was mentioned that’ claims 
d ~ objections received beyond 
prescribed period would not be consi- 
dered, The period. prescribed - for pre- 
ferring claims and objections ` under 
R. 4 (3) was 30 days. It is not the 
case of the petitioners that they 
not know immediately after the publi- 
cation of such notice that in the saidi. 
notice a period of 20 days: had been 
mentioned in its preamble as the period 
within which the claims and objec- 
tions could be preferred, and in para 
thereof ‘it had been stated that. any 
such claim or objection filed beyond 
the prescribed period was Hable to 
rejected. If they felt that the 
notice suffered from ' any illegality,|. 
they could have -brought it to the 
notice of the Collector immediately 
thereafter. It was open to them to 
-the State - Government under 
R. 6 of the Rules to.make an order 
directing the Collector to. ` follow the 
provisions governing- the preparation 
of the-electoral roll. It was also open 
to them .to file a writ petition imme- 
the publication of the 
said notice.- questioning - ‘its legality. 
None of the above courses. was adopt-| . 
ed by the petitioners. Persons whos 
claims were rejected could -have filed 
an appeal under R. 5 before the Col- 
lector. No such appeal : was presented. 
The final electoral -roll was published 
on Nov. 16, 1978. It was notifled that 
the nominations could be filed on and 
after Nov. 25, 1978 and the poll, if 
necessary, would take place on Dec. 31i; ` 
1978.. After Nov. 25, 1978, a large num- 
ber- of nominations. were received 

























Dec. 5, 1978 for the first time that a 
letter was addressed ` by petitioner 


No. 6 to the* Collector drawing 
attention to the error that had crept 
into the notice published under R. 4(1 


“claims| -- 
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jwas filed on Dec. 28, 1978 when ` the 
poll had to take place on Dec. 31, 1978. 
When the petition came up: for order 
on Dec. 29, 1978 it had to be adjourn- 
for the petitioners. No 
explanation 
he course of the petition by the peti- 
tioners as to. why they delayed the 
filing of the petition till Dec. 28, 1978 
ven though they knew that there was 
an error in the notice issued under R. 4 
(1) of the Rules in the month of Oct. 
1978 more than two months -before the 
date on which it was filed. It | 
however, argued before- us relying 
‘upon a news item which had appeared 
in a daily called ‘Nav-Bharat’ -dated 
Oct. 21,.1978 in which there was a 
reference to a statement made by the 
Minister for. Local Self-Government 
of Madhya Pradesh regarding the irre- 
gularity. in the . division of Raipur 
Town into different wards for purposes 
of election. It was also stated therein 
that in the course of the discussion 
with the press-reporters. on that day, 


the Minister had stated that he had 
directed the | Commissioner; Raipur 
Division, Raipur that the date for in- 


clusion of names . in the electoral roll 
could be extended if the election date 
was not affected. There was a further 
reference to dates of election to Bilas- 
pur Municipal: ` Committee having been 
adjourned twice -before. It is difficult 
to place any reliance on the above 
news item for the purpose of conclud- 
ing that the Collector, Raipur. had been 
informed about the defect im the 
notice issued under R. 4 (1) of the 
Rules by Oct. 21, . 1978. The other 
documents produced along with the 
writ petition referred to omission of 
certain names from the electoral rolL 


They do not show that any of the ~ 


petitioners. had raised any objection 
with regard to the date within which 
the claims and objections could be 
preferred to the electoral . roll men- 
tioned in the notice. We have, there- 
fore, to- -proceed on the basis that if 
was only on Dec. 5, 1978 for the first 


time that the attention of the Collector. 
was drawn to the said error and that 


the writ petition itself was presented 


Jaswant: Singh: v. Union of India | 


` of the High Court under Art. 226 of 


ed to Dec. 30, 1978 at the request of 


was given in- 


S.C. 115 


on Dec. 28; 1978. No satisfactory reason 
for the delay was set out in the peti-| 
tion. - : 

ay it: is well-settled that the- power 







the Constitution to issue an appropriate 
writ is discretionary and if the High 
Court finds that there is no satisfac- 
tory explanation. for the inordinate 
delay, it may reject the petition if iti. 
finds that the issue of writ will lead to 
public- inconvenience and interferen 
rule 


dity of an election to a local 
tity is challenged. The question whe- 
ther,in a given case the delay in- 
volved is such that it disentitles a 
person to relief under 
matter within the discretion of 
High Court which as in all matters of 
discretion has to exercise it judicious- 
ly and reasonably having regard to 
the surrounding circumstances. 

8. We-are not, therefore, impres- 
sed by the argument that the peti- 
tioners were entitled to the issue of 
the writ - prayed. for as of right and. 
the delay in filing the petition should 
have been ignored. 


= 98. On the facts and in thé circum- 
stances of the case, we are of thel. 
view that the writ petition was right 
ly dismissed by the High Court 
there was no satisfactory explanation 
for the delay in ‘preferring it. We, 
therefore, find it unnecessary to de 
with the other points urged before us. 
10. For the foregoing reasons, the 
appeals fail: and are dismissed. We 
make no order as to costs. 
i Arpe ‘dismissed, 
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Y. V. CHANDRACHUD, C. J., 

S. MURTAZA FAZAL ALI AND 

E. S. VENKATARAMIAH, JJ. 
Writ Petns. Nos. 3598, 4369, 4423, 4536, 
4391, 4505,-4376, 4658 of 1978 and 565 of 
1879, D/- 29-8-1979.. 


Jaswant Singh and others, ete. ete, 
Petitioners -v. Union of India and others, 
etc. ete., Respondents. `, 

(A) Punjab’ Reorganisation Act (31. of 
1866), Ss. 78, 79 and 80 — Employees of 
Beas Project. appointed either by Beas 
Control Board or Beas Construction 


Tw/sW/E649/T9/DVT. 
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Board — Are Employees of Central Gov- 
ernment, , l 
In view of the provisions of S. 80 (1) 
of the Act the direct and immediate 
responsibility .to construct and complete 
works of the Beas Project: was imposed 
by the Statute on the Centra] Govern- 
ment and not on the successor States i. e. 
Punjab, Haryana and the State of Rajas- 
than, The Beas Construction Board, in 
appointing its staff, acted in pursuance of 
an authority delegated to it by the Cen- 
tral Government or conferred upon it by 
that Government. In one word therefore, 
though the appointments ‘of the emplo- 
yees of the Beas Project may have 
been made in the name of or on behalf 
of the Beas Construction Board, they 
were truly and in substance made for 
the benefit and at the: behest of the 
Central Government. The ‘staff appoint- 
ed for discharging the functions of the 
Board was appointed in order to enable 
the Central Government’ to discharge its 
responsibility under S. 80 (1) of under- 
taking the construction and completion 
of the works of the Beas Project. There 
is therefore no doubt that the employees 
of the Beas Project are employees of 
Central Government. (Paras 24, 25, -26) 


(B) Central Civil’ Services (Tempo- 


. rary Service) Rules (1965), R. 3 — Quasi- 


permanent employee Eligibility 
Employees of Beas Project putting. more 
than 3 years service — Cannot still be 
declared as quasi- -permanent employers 
in absence of suitability certificate by 
appointing authority. (Para 28) 
(C) Punjab Reorganisation Act (31 of 
1966), S. 80 — Employees appointed by 
Beas Control Board and Beas Construc- 
tion Board — Not entitled to continua- 
tion after completion of the, Project. 


The first proviso to S. 79 (4) is design- 
ed to protect the services , of persons 
‘who, prior to the establishment of the 
Bhakra Management Board, were engag- 
ed in the construction work connected 
with the Bhakra and Nangal Dams and 
the Power Houses linked therewith. The 
employees working on the Beas Project 
are not therefore entitled to the 
benefit of that proviso. In the very 
‘nature of things the employment of the 
persons employed for the Beas Project 
only would normally ‘cease on com- 
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a 


pletion of that Project. In. fact, they | 


were taken in employment on temporary 
posts for the purpose of completing the 
Beas Project. On the completion of that 
Project or any’ other works for which 
- they were employed, their employ- 


| 


ment; 


‘Engineers, 
Sectional Officers. The-375 petitioners in 


AIE. 


ment would normally come to an end, 
especially since the statute from which 
their rights are said to flow does not 
protect that employment. What S. 79 (4) 
contemplates is that only a certain class 
of employees should receive protection 
in the matter of continued employment. 
But the employees of the Beas Project 
do not fall within that class since they 
were not employees of the Bhakra 
Management Board iimmediately before 
Oct. 1, 1967 when that Board was 
constituted. ~ (Paras 30, 31, 32) 


` (D) Punjab Reorganisation Act (31 of 
1866), S. 79 — Employees of Beas Pro- 
ject — Direct recruits appointed by Cen- 
tral Government and deputationists from 
State Governments — Two distinct and 
separate classes — Completion of Beas 
Project — Termination of services of 
direct recruits while deputationists re- 
tained in service — No discrimination 

(Constitution of India, Arts. 14, 16). 
(Paras 35, 37, 39) 
Chronological - Paras 
ATR 1974 SC 1755; 
38 


Cases Referred: 
(1974) 3 SCR 207 : 
1974 Lab IC 587 
AIR 1972 SC 252: 1972 Lab IC 155 38 
(1968) 1 SCR 185 : ATR 1967 SC 1889 38 
(1966) 3 SCR 600 : AIR 1967 SC 52 38 
(1960) 3 SCR 968 : AIR 1960 SC 1012: 
1960 Cri LJ 1384 46 
CHANDRACHUD, C. J.:— This. is a 
group of nine Writ Petitions under Arti- 
cle 32 of the Constitution raising the 
questions as to whether the petitioners 
are employees of the Central Govern- 
if so, whether their’ conditions 
of service are governed by rules which 
apply to temporary employees of the 
Central Government; and lastly, whe- 
ther the orders of retrenchment propos- 
ed or passed against them are violative 
of Articles 14 and 16 of the Constitution. 
2. There are in all 542 petitioners in 
Writ Petitions Nos. 3598, 4369, 4423, 4376 
and 4391 of 1978. This group consists uf 
Engineers, Overseers, Teachers. Sub- 
divisional Clerks. Clerks, Accounts Clerks; 
Time-kee€pers, Research Assistants, 
Store-keepers, Meter Readers. Draughts- 
men, Tracers and  Steno-typists. In 
these five Writ Petitions orders of re- 
trenchment were proposed to be passed 
against the petitioners but those orders 
have been stayed by this Court during 
the pendency of the Writ Petitions. In 
Writ Petition No. 565 of 1979, there are 
158 petitioners amongst whom are Shitt 
‘Line Superintendents and 
the three Writ. 


remaining © Petitions 
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Nos. 4505, 4536 and 4658 of 1978, are 
work-charged employees. The petition- 
ers in these three Writ Petitions have 
-already been retrenched. They are in- 
dustrial employees and there is an 
Award of 1974 by which their rights 
„have been adjudicated upon. 


3.. We will deal with the petitions of 
work-charged employees separately. 
Their cases stand on an altogether dif- 
ferent footing from those of other em- 
ployees. Our reference to the ‘peti- 
tioner jmmediately hereinafter will 
mean petitioners other than work-charg- 
ed employees. 


4. Before examining the ` petitioners’ 
contentions, it is necessary to have a 
broad acquaintance with the initiation 
and implementation of the Bhakra- 
Nangal and Beas Construction Projects, 
-= the provisions of the Punjab Reorganisa- 
tion Act, 31 of 1966, and. the circum- 
stances in which a conflict has arisen 
between the competing rights af peti- 
tioners on one hand, who were recruit- 
ed directly and the ‘Deputationists’. on 
the other, who belong to service cadres 
of certain State Governments and whose 
‘services have been lent for the purposes 
of the aforesaid Projects. 


5. The construction of the Beas Pro- 
ject was commenced in the year 1960 as a 
joint venture of the erstwhile State of 
Punjab and the State of Rajasthan by 
mutual agreement between the two 
States. All decisions on policy and ad- 
ministrative matters were taken by a 
Board known as the Beas Control Board, 
which was constituted by the Central 
Government in consultation with the 
two States on February 10, 1961. The 
Beas Control Board was presided over by 
the Governor of the then Punjab and its 
members included Ministers of the States 
of Punjab and Rajasthan, and senior 


officers of the Central Government and- 


of the two States. The decisions of the 
Beas Control Board used to be imple- 
mented by the Punjab Government 


which was administering and executing 


the works on the project. Expenditure 


for the Project was shared by the Pun- . 


jab and | Rajasthan Governments. 


6 With the passing of the Punjab 
Reorganisation Act which came into 
force on November 1, 1966, the new 
State. of Haryana and the Union Terri- 


tory of Chandigarh came into being, 


having been formed out of the territory 
of the erstwhile State of Punjab A 
part of the Punjab territory was also 
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transferred to -what was then the Union 
Territory of Himachal Pradesh. What 


` remained with Punjab became the new 


State of Punjab. 


7. The Punjab Reorsanisuusn Act 
contains a separate- Chapter, Part VII. 
on “Bhakra-Nangal and, Beas Projects”. 
With effect from November 1, 1966, the 
Bhakra-Nangal Project and the Beas 


.Project became the concern of the State 


of Rajasthan and of the successor States 
of the erstwhile State of Punjab, name- 
ly, the new States of Punjab and Har- 
yana and the then Union Territory of 
Himachal Pradesh. ` 


8. By Section 79 (1) of the Punjab 
Reorganisation Act, the ‘Bhakra Manage- 
ment_-Board’ was constituted by the 
Central Government for administration, 
management and operation of the Bha- 
kra Nangal Project which included the 
Bhakra Dam, the Nangal Dam, certain 
irrigation headworks, power houses and 
sub-stations. By Section 79 (2), the 
B..M. Board consists of (a) a whole-time 
Chairman and two whole-time members 
to be appointed by the Central Govern- 
ment; (b) a representative each of the 
Governments of the. States of Punjab, 
Haryana and - Rajasthan and the Union 
Territory of Himachal Pradesh to be 
nominated -by the respective Govern- 
ments or Administrator, as the case may 
be; and (c) two representatives of the 
Central Government to be nominated by 
that Government. By Section 79 (3), the 
functions of the B..M. Board include 
(a) the regulation of the supply of water 
from the Bhakra-Nangal Project to the 
States of Haryana, Punjab and Rajas- 
than (b) the regulation of the supply 
of power to any Electricity Board or 
other authority in charge of the distribu- 
tion of power; (c) the construction of 
such of the remaining works connected 
with the Right Bank Power House as 
the Central Government may specify; 
and (d) such other functions as the Cen- 
tral Government may, after consultation 
with the Governments of the States of 
Haryana, Punjab and Rajasthan, entrust - 
to it. Sub-section (4) of Section 79 gives 
to the B. M. Board the power to employ | 
such staff as it may consider necessary 
for the efficient discharge of its func- 
tions, subject to an important proviso 
to which we will refer in due course. 
Sub-section (5) of Section 79 provides 
that the Governments of the successor 
States and of Rajasthan shall at all times 
provide the necessary funds to the B. M. 
Board to meet all. expenses (including 
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the salaries and allowances: of the staff) 
required for the discharge of its func- 
tions and that such amounts shall be 
apportioned among the sticcessor States, 
the State of Rajasthan and Electricity 
Boards -of the said States; in such pro- 
portion as the Central Government may, 
having regard to the benefits to each of 
the: said States or. Boards, specify. ‘By 
sub-section (6), the B. M. Board is under 
the control of the Central Government 


and has to comply: with such directions,. 


as may from time to time|be given to it 
by that Government.. Sub-section (9) 
gives to the B. M. Board the power, with 
the. previous approval. of the Central 
Government, to make. regulations for 
certain matters, including! appointments 


. and. the. regulation of the conditions 


of service, of the officers and other staff 
of the Board. | 


9. Section 80 (1) of the Punjab Re- 
organisation Act provides that the con- 


struction, ‘including the completion” of . 
any work already commeénced, 


- Beas Project shall on and|from the 1st 


November, 1966 be undertaken by ‘the 
Central Government on’ behalf- of the 
successor States and. the State of Rajas- 
than: Provided that the’ ‘Governments of 
the successor States and the State of 
Rajasthan shall provide. the necessary 
funds to the Central Government . for 
the expenditure on the project including 
the expenses of .the Beas | Construction 
Board. For the discharge jof its func- 


tions under sub-sec. (1), sub-section (2) 


` necessary for the efficient discharge 


of Section 80- empowers ‘the jCentral Gov- 
ernment, in’ consultation th the Gov- 
ernments of the successor States and the 
State of Rajasthan,’ to constitute a Board 
to be -caled -the Beas . Construction 
Sub-section (3) of | 

provides that the notification constitut- 


j 


_ ing the B: C. Board may empower the 


Board to appoint such staff. as may be 
of 
its functions, -There is an important 
proviso to this sub-section to which we 
will turn later. Sub-section: (5) of Sec- 
tion 80 provides that any component: -of 


the Beas Project in relation to which the | 


construction has been completed after 


' the appointed day may be transferred by 


t 


- the Central- Government `'to | thè Bhakta 


Management ` Board: constituted under 
Section .79, whereupon ‘the provisions of 


- that section shall -apply as if_it were a 


‘section. ` 


work included in sub-section: (1) of that 


Management “Board constituted under 


Section’ 79 is to be re-named ia the- Bha- 


| p 
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of ‘the 


‘Section 80 - 


By sub-section (6), , the Bhakra `. 
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kra Beas Management Board when any 
of the components of the Beas Project 
is transferred under sub-section (5). 
The Beas Construction Board is to cease - 
to exist when all the- components of the 


' Beas Project have been so transferred. 


10. Thus, Part VII “of the Punjab 
Reorganisation Act provides for the con- 
stitution and prescribes the functions and 
powers of three different Boards: (1) The 
Bhakra Management Board, (2) The Beas 
Construction Board and (3) The Bhakra 
Beas Management Board. For brevity, 
these Boards are mostly referred to. in 
this judgment as the .B. M. Board the 
B. C. Board and the B. B. M. Board re- 
spectively. The B: M. Board -and the 
B. C: -Board were constituted on Oct. 1, 
1967. The B. M. Board was renamed as 
B. B. M. Board. on May 15, 1976 when 
two components of the Beas. Project, the ' 
Bhatinda-Sangrur Transmission Line and 
the . Panipat Sub-Station, were trans- 
ferred to the B. M. Board. Prior’ to 
reorganisation, there was only one Board 
In existence, called the Beas ~~ Control 
Board, which was constituted on Feb- i 
ruary 10, 1961. 


11. We have noticed that the Beas . 
Project which, prior to the reorganisa- 
tion of Punjab, was a joint venture: of 
the erstwhile. State of Punjab and the 
State .of. Rajasthan, became a venture of 
the successor. States and the. State of | 
Rajasthan with effect from November 1. ` 
1966. Prior to the reorganisation; the 
management and . construction works of 
Bhakra Nangal Project, as well as of the 
Beas Project. were under the control of 
the erstwhile State of Punjab, though 
the: entire ‘expenditure for the two Pro- 
jects was shared by Punjab ‘and Rajas- 
than.: By the Reorganisation Act, the 
entire expenditure for the construction. 
and completion: “of. the Beas .Project was 
tobe shared by the successor States and 
the State of Rajasthan but the responsi- 
bility -of. construction and completion of 
the Beas Project was entrusted -to the 
Central Government. l 


12. The . petitioners were appointed 
for the purpose of construction. and com- 
pletion of the Beas Project. Most of them 
have been working as Engineers, . Sec- 
tional. Officers; Account’ Clerks, Tea- 
chers, etc. for over 11- years. .The con- 
struction’ works of the Beas Project were 
nearing completion. as a result of which, 
they were under an imminent threat of 
retrenchment. from service, The peti- 
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tioners came to know that the Central: 
Government had taken a policy decision 
to retain in service for the purposes of 
the Bhakra-Nangal 
employees who belonged to the. services 
of the Punjab, Haryana and Rajasthan 


Governments and who were serving on- 


deputation in connection with the works 
of the Bhakra-Nangal Scheme.. The 


petitioners have filed these writ peti-. 


tions to restrain the Government from 
enforcing that decision. 


` 13. The case of the petitioners is that 

they are holding posts under the Cen- 
tral Government and are governed by 
Rules applicable to the Central Govern- 
ment employees: Consequently, their 
services were not liable to- be terminated 
and they were not liable to be retrench- 


ed except in accordance with the said’ 


Rules, In any event, according to the 
petitioners, -they are entitled to. be re- 
tained in- service and to -continue in 
service as employees of the Bhakra Beas 
Management Board. after the components 


of the Beas Project are transferred to - 


that Board.. 


14. The petitioners further contend 
that they and the employees of the vari- 
“ous State Governments who had come 
on deputation in connection with the 
Beas Sutlej Project were discharging 
similar duties and were clothed..with 
similar responsibilities. The petitioners, 
no less than the deputationists, had 
rendered service to the satisfaction of 
their employers and therefore -they 
could not be discriminated against in the 
matter of continuing.in’ their present 
employment, The policy initiated by the 


Government of India under which ‘it 


was decided to retain the deputationists 
in service and retrench direct recruits 
like the petitioners is, according to the 
petitioners, violative of the guarantee of 
equality contained in Article 14 of the 
Constitution, In any event, so the peti- 
tioners contend, they cannot be removed 


from service while. officers, junior to them ` 


and less qualified than they who had 
come.on deputation from other States 
are retained in service. 


15. On these grounds the petitioners 
pray by their Writ Petitions that- (a) 
the decision of the Central Government 
to retrench the petitioners from service 
- be quashed; (b). respondents be directed 
to retain the petitioners in service -in 
the Beas Project and continue to employ 
them in the posts held by them after 
their transfer..-to the- Bhakra- Beas 


Scheme, only such: - 


. chal Pradesh, 


Management- Board; and (c) respondents 
be asked to-issue certificates to the peti- 
tioners that they are  quasi-permanent 
employees within the meaning of the 
Central Civil Services (Temporary Ser- 


_vice) Rules, 1965. 


16, The Union of ‘India, the-States of 
Punjab, Haryana, Rajasthan and Hima- 
the State Electricity 
Boards of these four States, the Bhakra 
Beas Management Board, the Beas Con- 
struction Board, the General Manager of 
the Beas Project, three Chief Engineers 
and -two Superintending Engineers of 
the Beas Sutlej Link Project. and the 
Beas Dam Project have been impleaded 
as respondents to the Writ Petitions. 


17. The contention of. the respon- 
dents; as set out in the affidavits filed on 


_their behalf, is briefly this: Persons 


like the petitioners who were appointed 
by the Beas Construction Board are not 
employees of the Central Government 
and therefore they cannot claim any 
declaration or relief on the basis that 
they are employees of the Central Gov- 
ernment. The petitioners were all em- 
ployed by the Beas Construction Board 
on a purely temporary basis and at the 
time of their. appointment they had given 
written undertakings -confirming the 
terms of their. appointment. They could 
not be permitted to resile from their 
undertakings and ask for being absorbed 
in permanent employment. The bulk of 
the regular employees working on the 
Beas Project belonged to the partner- 
States of Punjab, Haryana and Rajas- 
than where they held liens on their 
posts in their parent departments. The 
partner-States having been unable to 
meet the employment requirements of 
the Beas Project, the Beas Construction 
Board appointed the petitioners on an ad 
hoe, temporary basis with a clear under- 
standing that they will have no right to 
be retained in service after the comple- 
tion of the Beas Project. By the very 
nature of its requirement, -‘the Beas 
Construction Board had no authority to 
employ any person permanently and in- 
deed it was for that reason that the Board 
had to resort to periodical termination 
and re-employment of certain directly 
recruited employees. As the Beas Pro- 
ject did not have any permanent.or in- 
dependent cadre of its own, the services 
of the petitioners were governed by the 
express terms mentioned in the letters of 
their appointment. 

18. The first question: which arises for 
consideration is whether the petitioners 
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are employees of the Central Govern- 
ment. Whereas the petitioners contended 
that they are, the learned Solicitor’ 
General contends on behalf of the Union 
Government that the petitioners were 
appointed either by the Beas Control 
Board or by the Beas Construction 
Board, depending on whether the ap- 
pointments were made prior to or after 
November 1, 1966, that the Central Gov- 
ernment had no power or authority to 
make appointments to these two Boards, 
that the appointments of the petitioners 
were made by one or the other Board 
expressly for a temporary period and 
for the specific purpose of completing 
the works of the Beas Project and that 
on completion of those works the peti- 
tioners cannot become the employees of 
the Central Government. 


18. These rival submissions require 
an examination of the provisions of the 
Punjab Reorganisation Act on which 
both sides rely in support of their con- 
tentions, but before that it is necessary 
to state that the offers of appointment 
were made to the petitioners mostly by 
the Executive Engineer or the S. D. O., 
Administration, on behalf of the Superin- 
tending Engineer, Department of Con- 
struction, Beas Dam, Talwara Township. 
These offers were accepted by the peti- 
tioners. 


20. The provisions of the Punjab Re- 
organisation Act afford in our opinion a 
clear answer to the question whether the 
petitioners are employees of the Central 
Government. 


21. By virtue of Section 78 (1) of 
that Act, all rights and liabilities of the 
erstwhile State of Punjab in relation to 
the Bhakra Nangal Project and the Beas 
Project became the rights and liabilities 
of the successor States with effect from 
November 1, 1966. Under Section 78 (4), 


“Beas Project” means the works which . 


were either under construction or were 
to be constructed as components of the 
Béas-Sutle] Link Project (Unit I) and 
Pong Dam Project on the Beas river 
(Unit IT). 


22, Section 79 (1) confers upon the 
Central Government the power. to econ- 
stitute the Bhakra .Management Board 
for the’ administration, maintenance and 
operation of the work specified in 
clauses (a) to (g) of that sub-section. 
Section 79 (4) empowers the Bhakra 
Management Board to employ such staff 
as it may consider necessary for the 
efficient discharge of its functions, The 


first proviso to this sub-section is im- 
portant and may be extracted fully: 

“Provided that every person who im- 
mediately before the constitution of the 
said Board was engaged in the construc- 
tion, maintenance or operation of the 
works in sub-section (1) shall continue to 
be so employed under the Board in con- 
nection with the said works on the same 
terms and conditions of service as were 
applicable to him before such constitu- 
tion until the Central Government by 
order directs otherwise.” | 


Sub-section (6) provides that the Bhakra 
Management Board shall be under the 
control of the Central Government and 
shall comply with such directions as 
may from time to time be given to it by 
that Government. 


23. Section 80 (1) provides that not- 
withstanding anything ‘contained in the 
Reorganisation Act or in any other law, 
the construction (including the comple- 
tion of any work already commenced) of 
the Beas Project shall, on and from 
November 1, 1966, be undertaken by the 
Central Government on behalf of the suc- 
cessor States and the State of Rajasthan, 
Under the proviso to sub-section (1), the 
successor States and the State of Rajas-. 
than are under an obligation to provide 
the necessary funds to the Central Gov- 
ernment for meeting the expenditure on 
the Beas Project for the discharge of its 
functions under sub-section (1). The Cen- 
tral Government is empowered by sub- 
section (2) of Section 80 to constitute 
the Beas Contruction Board. The notifi- 
cation constituting that Board may em- 
power the Board, as provided in sub- 
section (3) of Section 80, to appoint such 
staff as may be necessary for the efficient 
discharge of its functions. The first pro- 
viso to sub-section (3) is also important 
and may be extracted fully: 


“Provided that every person who im- 
mediately before the constitution of the 
Board was engaged in the construction or 
any work relating to the Beas Project 
shall continue to be so employed by the 
Board in connection with the said works 
on the same terms and conditions of ser- 
vice a8 were applicable to him before 
such constitution until the Central Gov- 
ernment by order directs otherwise”. 


By sub-section (5) any component of the 
Beas Project in relation to which the con- 
struction has been completed after 
November 1, 1966 may be transferred by 
the Central Government to the Bhakra 
(Management Board constituted under 
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Section 79 and thereupon the provisions 
of Section 79 become applicable as if a 
work transferred to the Bhakra Manage- 
ment Board. were included in sub-sec- 
tion (1) of Section 79. Sub-section (6) of 
Section 80 provides that the Bhakra 
Management Board -constituted under 
Section 79 shall be “re-named” as the 
Bhakra Beas Management Board when 
any of thè components of the Beas Pro- 
ject has been transferred under sub-sec- 


tion (5) and that the Beas Construction . 


Board shall cease to exist when all the 
components of the Beas Project have 
been so transferred, 

24. These provisions leave nò doubt 
that the petitioners, though appointed 
under orders issued by or on behalf of 
the Beas Control Board or the Beas Con- 


struction Board are employees of the | 


Central Government. Such of the peti- 
tioners as were appointed by the -Beas 
Control Board became the employees of 
the Beas Construction Board by virtue 
of the first proviso to Section 80 (3) 
which we have extracted. above. The 
construction of the Beas Project was 
commenced in the year 1960 as a joint 
venture of the composite State of Punjab 
and the State of Rajdsthan. The Beas 
Control Board was established on Feb- 
ruary 10, 1961 and it is by and on be- 
half of that Board that some of the peti- 
tioners were appointed prior to Novem- 
ber 1, 1966 when the Punjab Reorganisa- 
tion Act came into force. The Beas Con- 
trol Board ceased to exist and its place 
was taken by the Beas Construction 
Board which was constituted on Octo- 
ber 1, 1967. The remaining petitioners 
were appointed by or under the autho- 
rity of the Beas Construction Board. 
The position which therefore emerges is 
that either by reason of the first proviso 
to Section 80 (3) under which every per- 
son who immediately ‘before the con- 
stitution of the Beas Construction Board 
was engaged in the construction of any 
work relating to the Beas Project became 
- entitled to continue to be so employed by 
the Beas Construction Board. or because 
the appointments were made for the 
first time by the Beas Construction Board 
itself, the petitioners’ became the em- 
ployees of or were employed by the Beas 
Construction Board. 


- 25. That leads to the question whe- 
ther the Beas Construction Board was a 
body incorporate with an independent 
statutory existence’ or --whether it was 
merely a limb of the Central. Govt. 
Sec. 80 (1), which clinches the matter, 
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provides that notwithstanding . anything 
contained in the Reorganisation Act or 
in. any other law, the construction and 
completion of any work of the Beas 
Project shall be undertaken by the Cen- 
tral Government on and from Novem- 
ber 1, 1966. It is undoubtedly true that 
under the said provision, the Beas Pro- 
ject was to be undertaken by the Cen- 
tral Government on behalf of the suc- 
cessor States and the State of Rajasthan. 
But the direct and immediate responsi- 
bility to construct and complete works 
of the Beas Project was imposed by thel- 
statute on the Central Government and 
not on the successor States and thej- 
State of Rajasthan. Under the proviso 
to Section 80 (1), the Governments of 
these States are only under an obliga- 
tion to provide the necessary funds to 
the Central Government for meeting 
the expenditure on the Beas Project, in- 
cluding the. expenses of the Beas Con- 
struction Board in behalf of the discharge 
of its functions under sub-section (1). 
The Central Government is empowered 
by Section 80. (2) (a) to constitute the 
Beas Construction Board ‘with such 
members as it may deem fit” and to as- 
sign to that Board “such functions as it 


may consider necessary”. 


26. In the light of these provisions, 
we find no substance in the contention 
of the Union Government that the peti- 
tioners are employees of the Beas Con- 
struction Board and not of the Central 
Government. The constitution of the 
Beas Construction Board is a matter of 
administrative expediency provided for 
by Section 80 (2), in order to enable the 
Central Government to act through a 
statutory agency for the purpose of dis- 
charging its functions and obliga- 
tions under Section 80 (1). Sec- 
tion 80 (3) shows that it is by virtue 
of the authorisation contained in the 
notification issued by the Central Gov- 
ernment constituting the Beas Construc- 
tion Board that the Board acquires the 
power and authority to appoint the staff 
which is necessary for the efficient dis- 
charge of its functions. The Beas Con- 
struction Board, in appointing its staff, 
acts in pursuance of an authority dele- 
gated to it by the Central Government 
or conferred upon it by that Govern- 
ment. In .one word therefore, though 
the appointments of the petitioners may 
have been made in the name of or on 
behalf of the Beas Construction Board, 
they were truly and in substance made 


for the benefit and at the behest of the 
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Central Government. The staff appoint- 
ed for discharging the functions of the 
Board was appointed in order to enable 
the Central’ Government to discharge 
its responsibility under Section 80 (1) of 
undertaking the construction and com- 
pletion of the works of the Beas Project. 
` There is therefore no doubt that peti- 
tioners are employees of the Central 
Government, | 


27. Having found that . the petitioners 
are employees of the Central Government, 
the next question. which we must pro- 
ceed to. examine is: whether their con- 
. ditions of service are governed by rules 
which apply to temporary: employees of 
the Central Government. 


28. One of the principal’ reliefs claim- 
ed by the petitioners is that the Gov- 
-ernment of India be directed to issue 
certificates to them to the effect that 
they are ‘quasi-permanent::employees in 
terms of the Central Civil Services: (Tem- 
porary Service) Rules, 1965. It is im- 
possible to entertain. the plea. that the 
petitioners are entitled to any such cer- 
tificate. Rule 3 of the aforesaid rules 
-|provides that’ a Government servant 
shall be deemed to be in: quasi-perma- 
nent service if, (i) he has been in con- 
tinuous service for more than three 

ars and. (ii) the appointing authority 
beiak satisfied, having regard to the 
ualt of his work, conduct and charac- 
ter as to his suitability for employment 
in quasi-permanent capacity under the 
Government of India, has made a de- 
claration to that effect. It; does appear 
that the petitioners have- been in contin- 
uous temporary service for more than 
three years but whether they fulfil the 
second condition or not is a {matter to be 
decided by the appointing authority 
having regard to the various circumstan- 
ces mentioned therein. No | Government 
servant can claim entitlement to a de- 
claration that he is in quasi-permanent 
service, because the question as to whe- 
ther he is entitled to such a declaration 
does not depend upon the mere fact of 
his being in service for a particular num- 

r of years. We cannot therefore grant 
to the petitioners this particular relief. 

29. We would however like to make 
it clear that if by reason of being in the 
temporary service of the Government of 
India, any benefit like terminal gratuity 
or death-gratuity provided for in the 
rules of, 1965 accrues in favour of the 
petitioners, it will be open to them to 
make a representation in that behalf to 
the appropriate authorities, We have no 


$ 
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doubt that if the petitioners are entitled 


to any benefit under the rules of 1965. . 


by 'reason of the fact that they are in 
the temporary service of the Govern- 
ment of India, the concerned authorities 
will not deny that benefit to them. It is 
however not possible for us to consider 
the question sought to be raised by the 
petitioners in regard to'the benefits to 
which they are said to be entitled, be- 
cause the determination of that question 
depends. on the satisfaction of the au- 
thorities and on the fulfilment of con- 
ditions into which it is not possible or 
appropriate for this Court to enter. 


30. The petitioners also pray that 
the respondents be directed to retain 
them in service for the purposes of the 
Beas Project itself and-to continue to 
employ, them in the posts held by them, 
after the transfer of the completed works 
of that Project to the Bhakra Manage- 
ment Board.. This prayer. is founded on 
the provisions of the first proviso to Sec- 
tion 79. (4) and those of sub-sections (5) 
and (6) of Section 80 of the Punjab Re- 
organisation Act. We do not think that 
any of the aforesaid provisions can help 
the petitioners. Section 79 (4) provides 
that the Bhakra Management Board 
may employ such staff as it may con-' 
sider necessary for the efficient dis- 
charge Of its functions under the Act. 
By the first proviso to this sub-section, 
every person who . “Immediately before 
the constitution of the said “Board” was 


engaged in the construction, maintenance 
or operation of the works mentioned’.in 
sub-section (1) shall continue to be- so 
employed under the Board in connection 
with the said works, on .the same terms 
and conditions of service as were ap- 
plicable to him before such constitution, 
until the Central Government by order 
directs otherwise. The proviso refers to 
persons who were engaged in any of the 
works mentioned in clauses (a) to (g) of 
Section 79 (1) immediately before the 
constitution of the Bhakra Management 
Board. That Board was constituted on 
October 1, 1967 and therefore the narrow 
question to ask oneself is whether the 
petitioners were engaged in connection 
with any of the matters mentioned in 
clauses (a) to (g) of Section 79 (1), im- 
mediately before that date. The Beas 
Construction Board was also constituted 
on the same date as the Bhakra Manage- 
ment Board, that is to say, on October 1, 
1967. The petitioners were holding their 
employment either under the Beas Con- 
trol Board or after November 1, 1966- 
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under the Beas Construction Board. 
The first proviso to Section 79- (4) is de- 
signed to protect the services of persons 
who, prior to the establishment of the 
Bhakra Management’ Board, were engag- 
ed in the construction work connected 


with the Bhakra: and Nangal Dams and. 


the power houses linked therewith. ..The 
petitioners were working on the Beas 
project and are not therefore entitled to 
the benefit of that proviso.. 


31. A branch of the same argument is 
that under Section 80 (5), components 
of the Beas Project the construction of 
which has been completed after Novem- 
ber 1, 1966 have to be transferred-to the 
Bhakra Management Board and there- 
upon the provisions of Section 79 come 
into operation as if the transferred works 
were included in clauses (a) to (g) of 
Section 79 (1). It is urged that if any 
completed component of the Beas Pro- 
ject is transferred- to the Bhakra Manage- 
ment Board as required by Section 80 (5); 
as has been done in the present case 
on May 15, 1976, the petitioners would 
become the employees of the Bhakra 


Management Board, since the work in. 


connection with which they were em- 
ployed is transferred to that Board. 
There is no warrant for this submission 
because, though Section 80 (5) requires a 
completed work of the Beas Project ‘to 
be transferred to the’ Bhakra Manage- 
~ ment Board, it does not provide that 
persons who were employed. in con- 
nection with such a work ‘should also be 
transferred as employees of the Bhakra 
Management Board:. In the very nature 
of things there could be no such provi- 
sion betause if any’ persons were em- 
ployed for the Beas Project only, their 
- jemployment . would normally cease on 
completion of that Project....In fact, the 
petitioners were taken in- employment .on 
temporary posts for the purpose. of com- 


`~ persons who immediately before 


~ 
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Management Board” should be substitut- 
ed for the words “Bhakra Management 
Board” occurring in. Section 79 (4) of 
the Reorganisation Act, and if they are 
so substituted, the expression “said 


Board”. in the first proviso to Section 79 . 


(4) would necessarily have reference to 
the Bhakra Beas -Management Board. . 
This argument contains a fallacy. The 
first proviso to Section 79 (4) speaks of 
“the 
constitution” of the Bhakra Management 
Board were’ engaged in the works men- 
‘tioned in sub-section (1) of Sec- 
tion’ 79. The scheme. of Section 80 
Shows that the -Bhakra Beas . Manage- 
ment Board was never constituted as 
such. The only effect which the statute 
brings about by. sub-section (6) of Sec- 
tion 80 is the renaming of Bhakra 
Management Board as the Bhakra Beas 
Management Board. The words ‘con- 
stitution of the- said’ Board” cannot 
therefore be substituted by the words 
“the renaming of the said Board”. The 
contemplation of Section 79 (4) is that 
only.a certain class of employees should 
receive protection in the matter. of con- 
tinued employment, Unfortunately, th 
petitioners do not fall within that class 
since they were not employees of the 
Bhakra Management Board immediately 
before October 1, 1967 when.that Board 
was constituted, l 


33. The only point which now Te- 
mains to be examined is whether any 
violation of Articles 14. and:1§ of the 
Constitution is involved in the proposed 
retrenchment of the petitioners. The 
case of the petitioners is this: They and 
the ‘Deputationists’ from State Govern- 
ment -services possess similar qualifica- 
tions, carry the same responsibilities and 
discharge similar duties and functions, 


. Therefore, no discrimination can be made 


pleting the Beas Project. On the comple- 


tion: of that Project or any other works 
‘ifor which they were employed, their 
employment -would normally come to an 
-lend, especially since the statute from 
which their’ rights are said. to flow does 
not protect that employment. 


32, Yet another limb of the same. 


argument flowing from the provisions of 
Section 80 (6) is that since a .completed 


component of the ‘Beas 'Project-was trans- 
ferred to the Bhakra Management Board 


on May 15,°1976, that Board had to be 
renamed _under. sub-section (6) as the 
Bhakra .Beas '::Management Board. It is 
raed kue the: words: “Bhakra Beas 


against them in the matter of continua- 
tion in employment. They cannot 
be retrenched from service and the De- 
putationists allowed.to take their place, 
If at all there has to be retrenchment 
consequent upon the-completion of works 
of the Beas Project, the Deputationists 
must be retrenched along with the peti- 
tioners, so that the senior -employees in 
the two-categories will be. retained in 
service... Wholesale retrenchment of one 
category of employees, the direct recruits 
here, to- the exclusion of -the other cate- 
gory, the. Deputationists, brings about 
flagrant inequality. between. the two and 
is hostile ation against the 
former,’ .- .. :. 
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34. We see no substance in the gri- 
evance of the petitioners’ that the pro- 
posed orders of retrenchment involve 
violation ofthe guarantee of equality 
in the matter of their employment. It 
is of the essence of the right of equality 
that equals must be treated alike. In 
other words, some amongst equals can- 
not be subjected to hostile discrimina- 
tion by giving favoured ‘treatment to 
others who are similarly ‘situated. The 
difficulty in accepting the petitioners’ 
contention in regard to discrimination is 
that they and. the Deputationists are not 
equals, not being similarly situated in 
the matter of the right to continue in 
employment. The petitioners were ap- 
pointed on a purely temporary basis for 
the construction and completion of the 
works of the Beas Project. The offers of 
appointment made to them are on the re~ 
cord and they show that each of them 
was offered a “Temporary post” and the 
appointment was to be “governed by the 
rules applicable to Temporary Establish- 
ments’. Two of the six conditions on 
which they were appointed 'are these: 

“(1) Persons engaged temporarily will 
be on the footing of monthly servants and 
‘ their employment carries with it abso- 
lutely no claim to pensions.or any other 
absentee allowance beyond those condi- 
tionally given to temporary employees 
Reser ee ; and 


(2) The services of such employees may 
be dispensed with at -any time without 
notice in cases of misconduct of any 

description on their part or of unsatis- 
_ factory work and otherwise by one 
month’s ‘notice, or payment of one 
month’s salary in lieu of notice. Also 
with or without notice, their engagement 
will cease absolutely on completion of 
work in connection with which their ap- 
pointments may have been | sanctioned.” 


The . petitioners accepted’ the offers of 
appointments by subscribing' to declara- 
tion that they had understood and: ac- 
cepted the conditions of their employ- 
ment. The petitioners are being re- 
trenched in accordance with the condi- 
tions subject to which they were ap- 
pointed. It is not denied that the works 
of the Beas Project are in the final stage 
of completion and the petitioners will be 
rendered surplus, in so .far as that Pro- 
ject is concerned. 

35. The Deputationists belong ` to a 
different class altogether and are situat- 
ed differently as compared with the 
petitioners, in so far as the continuation 
in employment. is concerned. The. De- 
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putationists belong to the services of the 
successor States and the State of Rajas- 
than. It is these States which, under 
Section 79 (5) of the Reorganisation Act, 
are under an obligation at all times to 
provide the necessary funds to the 
Bhakra Management Board to meet all 
expenses, including the salaries and al- 
lowances of the staff, required for the 
discharge of its functions. By Section 79 
(3), the functions of the B. M. Board 
include the regulation of the supply of 
water from Bhakra-Nangal Project to 
the States of Haryana, Punjab and 
Rajasthan. Under Section 79 (2), the 
Bhakra Management Board consists of 
inter alia, a representative each of the 
Governments of the States of Punjab, 
Haryana, Rajasthan and the then Union 
Territory of Himachal Pradesh The 
State of Punjab, the successor States 
and the State of Rajasthan are thus 
directly interested in the successful 
working of the Bhakra-Nangal Scheme, 
being its immediate beneficiaries. Since 
they are also under an obligation to pro~ 
vide the necessary funds to meet all ex- 
penses of the B. M. Board, including the 
salaries and allowances of its staff, the 
Governments of these States want their 
own employees to be posted on deputa- 
tion for service under that Board. 


36. Thus, the petitioners are em- 
ployees of the Central Government while 
the Deputationists. are employees of the 
respective State Governments. The 
terms and conditions of the petitioners’ 
appointments provide for the termination 
of their employment by one month’s 
notice or pay in lieu of notice. Their | 
services are also Hable -to be terminated 
on completion of the Beas Project for 
which they were employed. The rights 
and liabilities of the Deputationists flow 
from the .terms of their service under 
the State Governments. On completion 
of the works of the Beas Project, the 
Deputationists working on that Project 
are required by their employers, the 
respective State Governments, to work 
under the B. M. Board. There is no 
question of the entitlement or right of 
the Deputationists to work under that 
Board. 


37. The genesis of the appointments o 
the petitioners and the Deputationists 


‘thus shows that they belong to two dis- 


tinct and separate classes and cannot be 
considered as equals in the matter of 
continuation in their respective employ- 
ments. The infirmity in the argument of 
the petitioners on.the question of viola- 
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tion of the right >to equality is 
that though they were employed by the 
Beas Construction Board for the “pur- 
poses of the Beas Project, they claim.in 
the first instance the right to be trans- 
ferred to the services of the Bhakra 
Management Board which, as: we have 
shown earlier, they cannot do. The 


reason why they claim the right to be. 


transferred to the services of the B. M. 
Board is clear. If they are entitled to 
be so transferred, the claim that they 
are equals of the Deputationists will ac- 
quire some plausibility because they 
will at least be serving, for the time 
being at any rate, under the same Board. 
They would then be able to claim equal 
treatment with the Deputationists. Since 
the very basis of their claim is fallacious, 
as they have no right to be transferred 
to the employments of the B..M. .Board, 
their claim to equal treatment with the 
Deputationists has to fall with it. 


38. In this view of the matter, it is 
unnecessary to consider the decisions in 
Mervyn Continho v. Collector of Cus- 
toms, Bombay, (1966) 3 SCR 600; Roshan 
Lal Tandon v. Union of India, (1968) ‘J 
SCR 185; S. M. Pandit v. State of Gujarat, 
AIR 1972 SC 252 and General Manager. 
South Central Railway Secunderabad v. 
A. V. R. Siddhanti, (1974) 3 SCR 207, 
which Shri A, K. Sen has cited in his 
written submissions. 


39. To sum up, we are of the opinion 
that the petitioners are èmployees of the 
Central Government. Their conditions 


of service will be primarily governed by . 


the terms of their appointment but, if they 
are entitled to the benefit of any of the 
rules of ‘the Central Civil’Services (Tem- 
porary Service) Rules- 1965, they may 
make representations in that behalf to 
the appropriate authorities. It is, how- 
ever, not possible for this Court to grant 
ee the petitioners any of the reliefs claim- 

ed by them as arising out of the provi- 
sions of the aforesaid rules, including the 
relief by way of a declaration that they 
shall be deemed to.be in quasi-permanent 
service under rule 3. We are further of 
the opinion that the petitioners have no 
right to be transferred to the services 
of the Bhakra Management Board, now 


re-named as the Bhakra Beas Manage- 


ment Board.. -Lastly, the proposed’ re- 


trenchment .of the petitioners does not ` 


offend against . the guarantee of equality 


contained in Articles 14 and 16 of the 


Constitution, since the petitioners and 
the Deputationists belong to two dif- 
ferent and distinct classes, 


Jaswant Singh y. Union of India (Chandrachud C. J.) 
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40. Before parting with the cases of 
these petitioners, we would like to re- 
cord’ the . assurance given by the 
learned Solicitor - General on þe- 
half of the Government of India that 
while. retrenching the petitioners, the 
‘last come; first go’ rule will be applied 
inter se amongst the petitioners, and 
further, that- if and when any direct re- 
cruitments are made to the posts under 
the Bhakra. Beas Management Board, 
preference in those appointments will be 
given to the peunonere ‘if they are re- 
trenched. - 

41, We will now proceed to deal with 
Writ Petitions Nos. 4505, 4586 and 4658 
of 1978 in which the petitioners are all 
work-charged employees. 

42. A . work-charged establishment 
broadly means an establishment of which . 
the expenses, including the wages and 
allowances of the staff, are chargeable to 


_‘sworks”. The pay and allowances of em- 


ployees who are borne on a work- 
charged establishment are generally 
shown as a separate sub-head of the esti- 
mated cost of the work. 


43. The entire strength of labour em- 
ployed for `the purposes of the Beas 
Project was work-charged. The work- 
charged employees are engaged on a 
temporary basis and their appointments 
are madé for the execution of a speci- 
fied work. From the very nature of their 
employment, their services automatical- 
ly come to an end on the completion of 
the works for the sole purpose of which 
they are employed. They do not get 
any relief'under the Payment of Gra- 
tuity Act nor do they receive any re- 
trenchment' benefits or any benefits 
under the Employees’ State Insurance 
Schemes. 


44.° But though the Sworechaned 
employees are denied these þe- 
nefits, they are industrial workers and 
are entitled to the benefits of the provi- 
sions contained in the Industrial Dis- 


. putes Act. Their rights flow from that 


special enactment under which even con- 
tracts of employment are open to ad- 
justment and modification. The work- 
charged employees, therefore, are in a 
better position than’ temporary servants 
like the other“petitioners who are liable 
to be thrown out of employment without 
any kind of compensatory benefits. 

45.. The record of Writ Petition- 
No. 4505 of 1978 shows that offers of 


alternative employment were made to 
the work-charged employees and many 
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of them have accepted those offers. The 
. rule -of ‘last come, first go’ has also been 
consistently adopted while ` retrenching 
the work-charged employees, In fact 


the work-charged employees possess a.’ 


unique - right as- -industrial employees 
since, by reason of Sec. 253 (1) of the 
-. Industrial Disputes Act, the provisions of 
Chapter VA, ‘‘Lay-off `. and Retrench- 
ment” have effect notwithstanding any- 
, thing inconsistent therewith contained 
in any other law including standing 
` orders made under. the - Industrial Em- 
| ployment (Standing | Orders) Act, 1946. 


- 46. There were in“ all about 36000 
work-charged employees : working on the 
Beas Project. Out of them, about 26000 
have already accepted |. retrenchment 
compensation under ‘the settlement ar- 
rived at between the workmen and the 
/ Management in the conciliation proceed- 


ings. held -by the a To “Com- 


missioner (Central), New |Delhi, under 
Section 12 of the Industrial Disputes 
Act, 1947. Ail the 12 unions of which 
the work-charged: employees are mem- 


bers were parties to the said conciliation. 


proceedings. . By reason -of ‘Section 18 (3) 


(d) of the Industrial Disputes Act, a set- . 


-tlement arrived at in the course of-a con- 


.ciliation.. proceeding is: binding on all. 
persons who were employed in the estab-- 


lishment to -which the dispute - relates, 
whether they-were employed. on the date 
of the dispute or subsequently. In Ram- 


se Cane and Sugar Co. Ltd. v.- Jatin. 


Chakravorty, -(1960) 3 SCR 968, it. was 
held by this Court that -it is not’ even 
necessary, in order to-bind :the workmen 
to- the settlement: arrived at. before 
the conciliator, to show that| they belong- 
ed to the union which took part in the 


conciliation proceedings, snee the policy 5 
underlying S. 18 of the Actis, to give. 


an. extended operation: to | such settle- 
ments. In the instant case} all the 12 
unions which represented ` the- workmen 
on the work-charged establishment were 
parties to the conciliation’: proceedings. 
The settlement 
the work-charged employees. 


3 
47. Apart from the settlement in the 
conciliation... : proceedings, an award was 


made by the Industrial Tribunal, Cen- . 


tral, Chandigarh, in Reference No. 2-C 
of 1971, in an industrial dispute between 
`. the work- charged employees _ of the 


- Beas-Sultej Link Project, Sundernagar, 


‘with which we are concerned, and “the 
management. ‘Under that award, as 
‘stated: in. the award itself, a \consent for- 
mula was evolved: to . ‘which the work- 


1 
l 


Ramdas Bhikaji v. Sadanand 


will therefore: bind: all 


- (2) Prevention of Food 


l A.LR. 
men “virtually agreed”. The benefits 
which flow to the work-charged em- 
ployees under the aforesaid award dated 
May 15, 1974, have been accepted by al- 
most all the work-charged employees, 
involving a burden of about Rs; 3 crores 
on the employers, ` 


48. Since the poidan emplo- 
yees” are bound by the settlement dated. 
June 28, 1977 effected between them 
and the management in the conciliation 
oe and since they are also 

und by and have accepted benefits 
under the consent award dated May 15, 
1974, they are not entitled to any rights 
apart from those flowing from the afore- 
said settlement and the Award. Special 


‘Leave Petition No. 1246 of 1979 which is 


filed to ‘challenge the Award and C. M. P., 
No. 2077 of 1979 which is filed for con- 


. donation of the delay of over four and 


oni ose caused o fing the. L. P. 
shall have to be dismissed 


. 49. We would lke to say that in; oe 
gard to the- work-charged employees, it 
is high time that the Government fram- 
ed specific rules to govern - their em- 


ployment so’ as . to e all oe and 
confusion. 


50. The result of thie aforcald dis- 
cussion is that all the Writ Petitions, 
the Speel Leave Petition and the 


C. M. P. for condonation of delay are ` 
ae eee eterna ae ts 


Petitions dismissed,’ 
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_ Criminal Appeal No. 329 of 1978, ‘Dh 
8-10-1979. 


- Ramdas Bhikaji Chaudhari, Appellant 


vz Sadanand and . others, Respondents, 


- (A) Constitution of India, Arts. 136, 141 ` 
— Appeal against acquittal— Food Adul- 
teration case — High Courts order of 
acquittal based on decision: of Supreme 
Court, which was subsequently overruled 
—. Acquittal was clearly wrong. 1977 Cri 
LJ 1341. (Bom), Reversed. ((1) Prevention 
of Food Adulteration Act (1954), S. 7 — 
Adulteration 
Rules (1955), R. A ad with 
— Effect). .— 
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teration Case held that there was non- 
compliance with R. 22 of. Prevention of 
Food. Adulteration Rules in not sending 
the minimum quantity of sample to Pub- 
lic Analyst and. thus acquitted the accus- 
ed relying on a decision of the-Supreme 
Court, but subsequently that Supreme 
Court decision was overruled,: the. ac- 
quittal “by the High Court was 
wrong on point of law. Therefore, in ap- 
peal against acquittal, the exercise of 
discretion. by the Supreme Court not to 
interfere with the High Court’s order of 
acquittal on the ground that the law as 
it then stood was correct, would not arise 
more so when it was -a case of economic 
offender, 1977 Cri LJ” 1841 (Bom), Re- 
versed, E : 

Whenever a previous decision is over- 
ruled by a larger Bench the previous de- 
cision is completely wiped out and Arti- 
cle 141 will have no application to the 
decision which has already been over- 
ruled, and the Court would have to de- 
cide the cases according to law laid down. 
by the latest decision of Supreme Court 
and not by the decision which has been 
expressly overruled. (Para’ 5) 

(E) Constitution of India, Art. 136 — 
Appeal against acquittal — Food Adulte- 
ration Case — Accused- prosecuted in 
1971 and ultimately acquitted by High 
Court in 1976 — Acquittal set aside by 
Supreme Court — Ends of Justice did not 
require that the accused be sent to jail 
— Accused sentenced only to pay fine of 
Rs. 2,000. 1977 Cri LJ 1341: (Bom), 
versed. (Prevention of Food Adulteration 
Act (1954), S.° 16). (Para 6) 


Cases . Referred: | Chronological Paras 


(1978) 2 SCR 820: 1978-Cri LJ 925: AIR 
1978 SC 933 
(1975) 2 SCR 886: 1975 Cri LJ 254: AIR 
1975 SC 189 
1971 - (Suppl) SCR 721: 1971 Cri LJ 1277: 
AIR 1971 SC 1725 4 5 
(1960) 1 SCR 726: 1960 Cri LJ 160: AIR 
1960 a 47 
Mr. V. Ganpule, Advocate, for a 
pellant; P N. N. Keshwani and Ramesh 
. N. Keshwani, Advocates (for Nos. 1 and 
2) and Mr. M. C. Bhandare, Sr. Advocate 
(Mr. M. N. Shroff, Advocate ‘with him) 
(for No. 3), for Respondents. 


. S. M. FAZAL ALI, J.:— This appeal by 
special leave is directed against a . judg- 
ment of the Bombay High Court acquit- 
ting the respondents of the charge under 
S. 16 (1) (a) €) of the Prevention of Food 
Adulteration Act- The respondents were 


Ramdas Bhikaji v. Sadanand (Fazal Ali J.) 
Where the High Court in a Food- Adul- 


clearly ~ 


- hence this appeal. 


Re- 


1, 2, 3, 4, 5. 
1, 2,3,5 


~ [Prs.: 1-3] S.C. 127 


convicted under S..16 (1) (a) (G) of the 
Prevention of Food Adulteration Act and 
sentenced to 6 months’ R.L and fined Ru- 
pees 2,000 as. modified by the Sessions 
Judge in appeal. The High Court accept- 
ed all the facts proved in the case and 
found that the confectionery drops ‘sold 
by the accused to the Food Inspector by 
way of sample- contained coal tar dye. 
The High Court however, acquitted the 
respondents only on the ground that 
under Rule 22’as-it stood before the am- 
endment required that the minimum 
quantity of 500 gms. of the sample seized 
should be sent for analysis. This rule was 
subsequently amended by Rule 22B. In 
fact as pointed by this Court in the case 
of State of Kerala v. Alassery Moham- 
med, (1978) 2 SCR 820, the amendment 
by Rule 22B was not really an amend- 
ment in the strict sense of the term but 
merely a -clarification of what was really 
intended by the original Rule 22. The 
High Court hbwever, on the basis of the 
decision of this Court in. the case of Rajal 
Das Guru Namal. Pamanani v. State of 
Maharashtra reported in (1975) 2 SCR 
886 held that as the quantity of the sam- 
ple sent to the Public Analyst was below 
500 gms., therefore, the respondents were 
entitled to an acquittal on this ground 
alone. The High Court accordingly al- 
lowed the revision and.acquitted the re- 
spondents. Thereafter the appellant ob- 
tained special. leave of this Court . and 


2. Ą few admitted facts may be men- 
tioned here. In the first place the decision 
of this Court in Rajal Das Guru Namal 


-Pamanani v. State of Maharashtra, (1975) 


2 SCR 886 was reconsidered by a larger 
Bench of 5 Judges ` who overruled the 
aforesaid decision in the case of State 
of Kerala v. Alasserry Mohammed, (1978) 
2 SCR 820 and held that Rule 22 was 


. purely directory and, must always be 


construed to have been so. It was fur- 
ther held that it was for the Public Ana- 
lyst to say whether the quantity of. the 
sample sent to him was sufficient or not 
for making necessary analysis. In view 
of the law laid down by the latest deci- 
sion of this Court referred to above, it 
is obvious that the acquittal by the High 
Court was legally erroneous, 


3. Learned counsel appearing for the 
respondents raised three points before 
us. In the first place he submitted that 
as at the time when the respondents 
were acquitted the previous decision of - 


the Court reported in ee) 2 SCR 886 


“— 
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held the field, it is not a fit case where 
we should exercise our discretionary 
powers under Art. 136 to set aside the 
order of acquittal particularly when the 
case was launched against the respon- 
dents as far back as 1971. Secondly it 
was contended that even though the pre- 
vious decision of this Court was over- 
ruled by this Court in the case of State 
of Kerala v. Alasserry Mohammed, yet 
the previous decision was, the law laid 
down by this Court under Art. 141 of the 
Constitution and, therefore, the judg- 
ment of the High Court was correct. AS 
regards the first point we think that 
there is absolutely no substance in it. The 
later decision of this Court in State of 
Kerala v. Allasserry Mohammed has 
clearly decided the point of law against 
the view taken by the High Court and 
as a logical consequence thereof the ac- 
quittal of the respondents was wrong on 
a point of law. This appeal therefore is 
clearly concluded by the aforesaid deci- 
sion and the question of our exercising 
discretion particularly in cases of. econo- 
mic offenders does not arise. The first 
argument is, therefore, overruled. i 


4. Secondly it was argued that even 
if the decision in (1978) 2 SCR 820- hold- 
ing that Rule 22 was directory and the 


mere fact that the quantity of sample 


fell below the quantity required by the 
Rules did not vitiate the conviction yet 
this Court refused to interfere in that 
case and on a parity óf the reasons given 
in that case we should also ‘not interfere. 
Reading the decision as a whole we find 
that while declaring the law this Court 
refused to interfere on special grounds 
peculiar to the cases before 'them. In the 
first place the case before them was 
really a test case and the 'majority of 
the counsel appearing for the State clear- 
ly conceded that they were! not at ‘all 
serious in challenging the acquittal of 
the respondents but were more concern- 
ed with the interpretation to be given 
to Rule 22. It is true that in some of the 
cases from’ Bombay the counsel showed 
some anxiety for obtaining conviction 
but having regard to the peculiar facts 
of that case this Court considered that 
it was not necessary to interfere. This 
will be clear from the observations made 
by this Court which may be extracted 
thus: 

‘In the three Kerala cases Mr. S. V. 
Gupte appearing with Mr. K. R. Nambiar 
and Mr. Sudhakaran stated before us 
that the State was interested more in 
the correct enunciation of the law than 


ł 
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AIR. 


in seeing that the respondents in these 
appeals are convicted, They were not 
anxious to prosecute these matters to 
obtain ultimate conviction of the respon- 
dents. A large number of the other ap- 
peals are by the Municipal Corporation 
of Delhi for whom the Attorney 
General appeared assisted by Mr. B.P. 
Maheshwari. Although -a categorical 
stand was not taken on behalf of the ap- 
pellants in these appeals 
taken in the Kerala cases, -eventually, 
the learned Attorney General did not 


‘seriously object to the course : indicated 


by us. In the few Bombay appeals 
M/s. V. S. Desai and M. N. Shroff show- 
ed their anxiety for obtaining ultimate 
convictions of the offenders, but we did 
not find sufficient reason for passing a 
different kind of order in the Bombay 


appeals. In similar situations in the 
case of the State of Bihar v. Hiralal 
Kejriwal (1960) 1 SCR 726 this Court 


refused to exercise its discretionary 
jurisdiction under Art. 136 of the Con- 
stitution and did not order. the continu- 
ance of the criminal proceeding any fur- 
ther. In Food Inspector, Calicut Corpn. 
v. Cherukattil Gopalan 1971 (Suppl) 
SCR 721, this Court said at page 730:— 

“But in view of the fact that the ap- 
pellant has argued the appeal only as a 
test case and does not challenge the ac- 
quittal of the respondents, we merely 
set aside the order and judgment’ of the 
High Court. But we may make it clear 
that apart from holding the respondents 
technically guilty, we are not setting 
aside the order of acquittal passed in 
their favour.” 


5. Thus the above observations: clear- 
ly show that this Court was not inter- 
fering in those cases mainly on two 
grounds: Firstly, that the cases were 
really test cases which only invited a 
final decision of this Court on the inter- 
pretation of Rule 22. Secondly, that most 
of the counsel appearing for the prose- 
cution did not challenge the order of ac- 
quittal passed by the High Court. That is 
why this Court took care to rely on an 
earlier decision of this Court reported in 
1971 (Suppl) SCR 721 where this Court 
while laying down the law on test cases 
refused to set aside the order on the 
ground that the acquittal was not chal- 
lenged by the prosecution. Neither of the 
two grounds are applicable to the present 
case. It is not a test case at all. A large 
number of cases had already been decid- 
ed in accordance with the decision given 
by this Court in Allasserry Mohammed’s 


as the one. ` 


1980 


case. Secondly the applicant has vehe- 
mently challenged the acquittal of the 
respondents and urged before us that the 
acquittal of the respondents should be set 
aside and the respondents should be con- 
victed. Thus the second point raised by 
counsel for the appellant also does not 
appear to be tenable. Lastly it was argu- 
ed that under Art. 141 since the earlier 
case decided by this Court reported in 
(1975) 2 SCR 886 held the field, it must 
be held that it was the law laid down by 
this Court under Art. 141 of the Consti- 
tution. It is well settled that whenever 
a previous decision is overruled by a 
larger Bench the previous decision is 
completely wiped out and Art. 141 will 
have no application to the decision which 
has already been overruled, and the 
court would have to decide the cases 
according to law laid down by the. latest 
decision of this Court and not ‘by the 
the decision which has been expressly 
overruled. This contention also there- 
fore, must fail Thus for the reasons 
given above we hold that the judgment 
of the High Court is vitiated by clear 
error of law and cannot be sustained. 


6. The next question that remains 
for determination is as to what is the 
- sentence which should be imposed on the 
respcndents if their acquittal is revers- 
ed. In the instant case we find that the 
respondents were prosecuted in the year 
1971 and ultimately acquitted by the 
High Court in 1976. After the acquittal 
remained in force for three years the 
matter has come up before us. In these 
circumstances, therefore, the ends of 
justice do not require that the respon- 
dents should be sent back to jail Mr. 
Ganpule pointed out that so far as re- 
spondent No. 1 Sadanand was concern- 
ed he had a previous conviction to his 
credit and so he deserves a jail sentence. 
As the previous conviction was 7 years 
old and today it will be about 15 years 
old, we. do not think-that we should take 
hose facts into consideration while im- 
posing the sentence on the respondent. 
For the reasons, therefore, we would 
allow this appeal and set aside the order 
of the High Court and convict the respon- 
dents under Section 16 (1) (a) (i) of the 
Prevention of Food Adulteration Act and 
sentence the respondents to fine of Ru- 
pees 2,000 each, in default 6 months’ R.L 


7. In view of the undertaking given 
by the counsel for the respondents that 
they will be careful in future we do not 
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choose to pass the consequential order 
under Sec. 16 (1) (d). 


Appeal allowed. 


AIR 1980 SUPREME COURT 129 
(From: Allahabad)* 


S. MURTAZA FAZAL ALI, P. S. KAILA- 
SAM AND A. P. SEN, JJ. 

Civil Appeals Nos. 804-810 of 1977; 
Writ Petns. Nos, 650-651, 652-653, 48, 
394, 395, 691, 670, 680, 681, 687-688 and 
412-415, 416-418 of 1979 and Spl Leave 
Petn. (Civil) Nos. 5193-5196 and 5517 of 
1979, D/- 4-9-1979. 

Ramesh Chand etc. etc., Appellants v. 
State of U. P. and others, Respondents. 


And 


Dwarika Prasad etc. ete, Petitioners 
v, State of U. P. and others, Respondents. 
And 

Smt. Roopwati (Dead) by L. Rs. ete. 
etc., Petitioners v. State of U. P. and 
others, Respondents, 


(A) Motor Vehicles Act (1939), S. 68-C 
—- U. P. Motor Vehicles (Special Provi- 
sions) Act (27 of 1976), Ss. 7 and 16 — 
Effect of amendment of Ss. 68-C and 68-D 
— Specification of number of services to 
he provided in a scheme under S. 68-C 
—- Not an essential requirement — Sche- 
me framed by U. P. State Transport 
Undertaking is valid. (U. P. Motor Vehi- 
cles (Special Provisions) Act (27 of 1976), 
a a and 16). AIR 1978 All 68, Over- 


Under S. 68-C it is necessary that the 
scheme should give (1) particulars of the 
services proposed to be rendered; (2) 
the area or route proposed to be cover- 
ed: (3) such other particulars thereto as 
may be prescribed. (Para 5) 


The marginal note to S. 7 of U. P. Act 
(27 of 1976), as well as the text of that 
section show that it is intended to apply 
both te S. 68-C and S. 68-D of the Motor 
Vehicles Act, 1939. The result would be 
that if one of the requirements of Sec- 
tion 68-C is that it should specify the 
number of services to be provided it 
shall be deemed that requirement was 
never there. The reference to the approv- 
ed scheme is because Section 68-C and 
Section 68-D form part of the same pro- 


*Writ Petn, Nos. 1529, 1530, 1564 and 1568 
to 1571 of 1963 and Civil Misc. Writ 
Nos. 1523, 1544, 1528, 1541 and 1527 of 
1963, D/- 20-10-1976 (Al). 
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cedure of publication of a scheme and 
approval of the scheme. (Para 7) 


That this is the object is put beyond 
all doubt by introduction of the validat- 
ing Section 16. Sections 7 and 16 of the 
Act have thus validly provided that the 
specification of the number of services is 
not and shall be deemed to have never 
been an essential requirement in a sche- 
me prepared and published under Sec- 
tion 68-C or approved or modified under 
Section 68-D. AIR 1978 All 68, Overruled. 

(Para 8) 

It is not correct to say that the re- 
quirement as to particulars in S. 68-C can 
only be satisfied if the exact number of 
vehicles and trips for each ‘route is speci- 
fied and that there is no other way of 
Satisfying the requirement, implicit in 
the use of the word ‘particulars’. It is 
thus clear that the exact number of vehi- 
cles and trips for each route need not be 
given and all that Section 7 of the am- 
ended Act provides is that the draft 
scheme as well as the approved scheme 
need not specify the number of services, 
Hence the failure to specify the number 
of services would not invalidate the 
draft scheme or the approved scheme. 

(Para 9) 

(B) Motor Vehicles Act (1939), Ss. 68-C 
and 68-D — Draft scheme under S. 68-C 
— No objection raised by any operator 
that scheme was inoperative for non- 


specification of maximum or minimum 


number of buses, vehicles and trips — 
Such objection cannot be entertained 15 
years after approval of scheme. 


(Para 10) 
Cases Referred: Chronological Paras 
AIR 1978 All 68 5, 8 


(19866) 1 SCR 87: AIR 1965 SC 1848 9 


Mr. R. K. Garg, Sr. Advocate (Mr. P. C, 
Bharatari, Advocate with him) for Ap- 
pellant in C. A. No. 804 of 1977; Mr. G. L. 
Sanghi, Sr. Advocate (Mr. P. © Bhara- 
tari, Advocate with him) (in W. P. No. 48 
of 1979 and in S.L.P. Nos. 5193-5196 and 
5517 of 1979) and Mr. Shanti Bhushan, 
Sr. Advocate (Mr. P. C. Bharatari, Ad- 
vocate with him) (in W. P. No. 394 of 
1979), for Petitioners; Mr. P. C. Bharatari, 
Advocate, for the Appellants in C. A, 
Nos. 805-810 of 1977 and for the, Peti- 
tioners in W. P. Nos. 650 to 653, 395, 691, 
670, 680, 681, 687, 688 of 1979 and other 
cases; Mr. S. V. Gupte, Sr. Advocate (M/s. 
Raj Narain Munshi and Sobhag Mal 
Jain, Advocates with him) (for No. 7) in 
C. A. Nos. 804-810 of 1977.and W. P. No. 
650 of 1979 and S.L.P. (C) Nos. 5193-5196 
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and 5517 of 1979; Mr. Y. S. Chitaley, Sr, 
Advocate (M/s. Raj Narain Munshi and 
Sobhag Mal Jain, Advocates with him) 
(for No. 7) in W. P. No. 48 of 1979; M/s. 
Raj Narain Munshi, Sobhag Mal Jain and 
S. K, Jain, Advocates (for No. 7) in W. P. 
Nos. 651 to 653, 394, 395, 691, 670, 680, 
681, 687-688 of 1979 and Mr. P. RB 
Sharma, Advocate (for No. 8) in W. PR 
No. 48 of 1979, for Respondents; Mr, 
O. P. Rana, Advocate for Intervener, 
State of. U. P. 


KAILASAM, J.:— In all these appeals, 
writ petitions and special leave petitions 
the challenge is against the validity of 
the scheme framed by the State Trans- 
port Undertaking of U. P, 


2. In giving special leave in Civil Ap- 
peals Nos. 804 to 810 of 1977 this Court 
restricted the special leave by stating 
“Special leave granted confined to the 
alleged conflict between S. 68 (c) of the 
Motor Vehicles Act and Rr. 7 and 16 (Sec- 
tion 7 and Section 16) of the U. P. Am- 
endment Act of 1976, 127/1976)”, When 
the hearing in these matters started 
Mr. Garg, learned counsel for 
the appellants, submitted that there 
is no conflict between Section 68-C of 
the Motor Vehicles Act, 1939 and Sec- 
tions 7 and 16 of. the U. P. Amendment 
Act. But his plea is that the amendment 
has not in any way affected or cured the 
defect in Sec. 68-C and therefore the de- 
fect in the scheme continues to render 
it invalid. 

3. In terms of the restricted leave 
granted, we do not think it is strictly 
open to the learned counsel to raise the 
plea which he has taken before us. But 
as several matters are involved and 
there is a conflict between two judg- 
ments of the Allahabad High Court we 
gave permission to the learned counsel to 
raise this question. 

4. The point that is raised by Mr, 
Garg is that the introduction of Ss. 7 and 
16 by the Amending Act 27 of 1976, the 
Uttar Pradesh Motor Vehicles (Special 
Provisions) Act, 1976 does not dispense 
with the requirements specified in Sec- 
tion 68-C as the twp sections relate only 
to approved schemes. 


5. In order to appreciate learned 
counsel’s contention it is necessary to set 
out Sec. 68-C of the- Motor Vehicles Act, 
1976. Section 68-C reads as follows:— 

“Where any State Transport Undertak- 
ing is of opinion that for the purpose of 
providing an efficient, adequate, econo- 
mical and properly co-ordinated road 
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transport service, it is necessary in the 
public interest that road transport: ser- 
vices in general or any particular class 
of such service in relation to any ` area 
or route or portion thereof should be run: 
and operated: by the State transport 
undertaking, whether to the exclusion, 
complete or partial, of other persons or 
otherwise, the State transport undertak- 
ing may prepare a scheme giving particu- 
lars of the nature of the services pro- 
posed to be rendered, the area or route 
proposed to be covered and such other 
particulars respecting thereto as may be 
prescribed, and shall cause every such 
scheme to be published in the official 
gazette and also in such other manner 
as the State Government may direct.” 


Section 68-C requires the State Transport 
Undertaking to prepare a scheme giving 
particulars of the nature of the services 
proposed to be rendered, the area or 
route proposed to be covered and such 
other particulars respecting thereto as 
may be prescribed. It is thus necessary 
that the scheme should give (1) particu- 
lars of the services proposed to be ren- 
dered; (2) the area or route proposed to be 
covered; (3) such other particulars (resp- 
ecting) thereto as may be prescribed. The 
scheme prepared under Sec. 68-C did not 
specify the number of services to be pro- 
vided. The Allahabad High Court in 
Shashi Kant Rai v. Regional Transport 
Authority, Varanasi Region, AIR 1978 All 
68 held that if the particulars regarding 
the adequacy etc. of the proposed trans- 
port services are not given in the draft 
scheme then it will not be possible for 
the objectors to file any effective objec- 
tion to the draft scheme in this regard 
and it would be difficult for the Hearing 
‘Authority to give its decision whether 
the draft scheme will be able to provide 
road transport services which would ful- 
fil the four purposes mentioned in Sec- 
tion 68-C. The Court held that the draft 
scheme must give particulars indicating 
how the proposed transport services 
would be efficient, adequate, economical 
and properly co-ordinated. The scheme 
mentioned “adequate number of State 
Transport Services according to traffic 
requirements are to be provided on the 
route or the portion thereof mentioned 
in Cl. (2) above. The learned single Judge 
and the Division Bench of the Allahabad 
High Court were of the view that the 
draft scheme prepared under Section 68-C 
was defective as the minimum number 
of services and the vehicles which were 
proposed to be introduced on the road 
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had not been mentioned. In order to get 
over the effects of the decision the U. P. 
Legislature introduced the Uttar Pra- 
desh Motor Vehicles (Special Provisions) 
Act, 1976 (U. P. Act No. 27 of 1976) Sec- 
tion 7 of the Act reads as follows:— 

“Nothing contained in Section 68-C or 
Section 68D of the principal Act shall be 
deemed to require or ever to have re- 
quired a specification being made in an 
approved scheme of the number of ser- 
Vices to be provided.” 


Section 16 of the Act is the validating 
section and runs as follows:— . 


“Notwithstanding any judgment, de- 
cree or.order of any Court, any scheme 
prepared or published under Section 68-C, 
Or approved or modified under Sec. 68-D 
of the principal Act or purporting to 
have been prepared, published, approved 
or modified shall not be deemed to be or 
have been invalid on the ground of the 
number of the services to be provided’ 
being not specified therein.” 

6. Mr. R. K. Garg, the learned coun- 
sel for the appellants, submitted that 
Section 7 is applicable only to approved 
schemes, ie. for a scheme which had 
been approved under Section 68-D (3) 
and that its object is to cure the defect 
in approved scheme under Section 68-D 
where the number of services provided 
Is not mentioned. The learned counsel 
would read the section that nothing con- 
tained in the principal Act shall be deem- 
ed to require or ever to have required a 
specification of the number of services to 
be provided in an approved scheme. He 
would emphasize the words ‘approved 
schemes’ and submit that the change if 
any is as regards the particulars requir- 
ed under an approved scheme under Sec- 
tion 68-D and that this section would not 
relate to the scheme under S. 68-C. 


T. The marginal note to S. 7 states 
“specification of number of services not 
an essential requirement of S. 68-C or 
Section 68-D”. The intention therefore is 
to make specification of number of servi- 
ces not an essential requirement under 
sections 68-C and 68-D. The section 
therefore is intended to cover S. 68-C 
also. It is seen the intention is carried 
out by the section providing that ‘“No- 
thing contained in Section 68-C or Sec- 
tion 68-D of the principal Act shall b 
deemed to require......... *. The operation 
of the section is thus intended to appl 
both to Sections 68-C and 68-D. The re- 
sult would be that if one of the require- 
ments of Section 68-C is that it should 
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specify the number of services to be pro- 
vided it shall be deemed that require- 
ment was never there. The reference to 
the approved scheme is because S. 68-C 
and Section 68-D form part of the same 
procedure of publication of a scheme and 
approval of the scheme, 


8. That this is the object is put © be~ 
yond all doubt by introduction of the 
validating section, Section 16, which pro- 
vides that in any scheme prepared or 
published under S. 68-C or approved or 
modified under S. 68-D of the principal 
Act shall not be deemed to be invalid 
on the ground of number of services to 
be provided being not specified therein. 
We are satisfied that Sections 7 and 16 
of the Act have validly provided that the 
specification of the number of services is 
not and shall be deemed to have never 
been an essential requirement in a sche- 
me prepared and published under Sec- 
tion 68-C or approved or modified under 
Section 68-D. The plea of the learned 
counsel therefore fails. In this view we 
hold that decision in Shashi Kant Rai 
v. Regional Transport Authority, Vara- 
nasi Region (supra) is erroneosly de- 
cided. 


9. When the arguments of Mr. Garg 
on this point and the reply thereto were 
heard, Mr. Shanti Bhushan, the learned 
counsel for one of the appellants, submit- 
ted that he may be permitted to raise 
the question of validity of Section 68-C. 
He submitted that if the amended Sec- 
tions 7 and 16 of the U. P. Act have the 
effect of modifying S. 68-C, S. 68-C it- 
self would not be valid. According to 
the learned counsel the requirement of 
S. 68-C is that before a scheme is pre- 
pared and published the State Transport 
Undertaking must be of the opinion that 
for the purpose of providing an efficient, 
adequate, economical and properly co- 
ordinated road transport services, it 18 
necessary in the public interest that the 
road transport services should be run 
and operated by the State Transport 
Undertaking. In order to satisfy the re- 
quirements the learned counsel submit- 
ted that the scheme should give (1) par- 
ticulars of the nature of the services pro- 
posed to be rendered; (2) Area or route 
proposed to be covered and such other 


particulars respecting thereto as may be. 


prescribed. The first two requirements 
with which we are concerned are under 
S. 68-C. Relying on a decision of this 
Court in B. H. Aswathanarayan Singb 
v. State of Mysore, (1966) 1 SCR 87, the 
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learned counsel submitted that if the re- 
quirement as to specification of the num- 
ber of services to be provided in the draft 
scheme is dispensed with, the particulars 
of the nature of services proposed to be 
rendered as required in Section 68-C 
would be lacking. The learned counsel 
referred to page 93 of the case (supra) 
wherein the court observed that ‘when 
S. 68-C provides for giving particulars 
of the nature of the services proposed to 
be rendered the intention is that such de- 
tails should be given as are necessary 
to enable the objectors to make their 
objections, We see no difficulty in hold- 
ing that the details of the nature of ser- 
vices proposed to be rendered may not 
only be in the form of a precise number 
of vehicles and trips but also in the 
form of minimum and maximum number 
of vehicles and trips on each route”, 
Strong reliance is placed on the require- 
ment that the details of the nature of 
services should not only be in the form 
of precise number of vehicles and trips 
but also in the form of minimum and 
maximum number of vehicles and trips 
on each route. But this statement is ex- 
plained in the next two sentences where 
the court stated: “Furnishing of maxi- 
mum and minimum number of vehicles 
and trips for each route would also in 
our opinion satisfy the requirement that 
particulars should be furnished of the 
services proposed to be rendered. Fur- 
ther the indication of minimum and ma- 
ximum number of vehicles and trips for 
each route would give the necessary in~ 
formation to enable the objectors to op- 
pose the scheme even as with reference 
to the adequacy of the services proposed 
to be rendered. We do not think that the 
appellants are right in submitting that. 
when the word ‘particulars’ is used in 
that part of the section, it can only be 
satisfied if the exact number of vehicles 
and trips for each route is specified and 
that there is no other way of satisfying 
the requirement implicit in the use of 
the word ‘particulars’. It is thus clear 
that the exact number of vehicles and 
trips for each route need not be given 
and all that S. 7 of the amended Act pro- 
vides is that the draft scheme as well 
as the approved scheme need not specify 
the number of services. The decision 
relied on by the learned counsel makes 
it clear that the number of vehicles and 


trips for each route need not be satisfied. 
We are therefore unable to accept the 
contention that the failure to specify 
the number of services would invalidate 
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the draft scheme or the approved 
scheme. 


10. The learned counsel Mr. Shanti 
Bhushan submitted that in any event as 
the maximum or minimum number of 
buses, vehicles and trips have not been 
mentioned, the scheme should be held 
to be inoperative. This contention again 
is not factually sustainable as the im- 
pugned scheme under Section 68-C 
which was notified in the U. P. Gazette 
on 4-12-1961 gave the required particu- 
lars, Clause 3 of the scheme stated ‘“ade- 
quate number of State Road Transport 
passenger services according to traffic 
requirements are to be provided on the 
route mentioned in clause (2) above. The 
provision of transport service otherwise 
than under the scheme is prohibited”, 
Clause 2 provided State Road Transport 
Passenger services shall be provided on 
the inter-State route Agra-Dholpur of 
Agra Region. Clause 6 provided that the 
transport vehicles which may be used 
on the route indicated in clause (2) above, 
shall be of country type and their carry- 
ing capacity shall be 30 to 45 seats. 
Clause 7 mentions the permits which 
have been cancelled. A reading of the 


scheme would indicate that transport 
vehicles and services will be pro- 
vided on the routes taken over by 


country-type vehicles with 30 to 45 seats 
capacity. There is no material to show 
that any of the operators or others en- 
titled to object to the scheme raised this 
objection before the scheme was approv- 
ed in the year 1963. When specifically 
asked whether such an objection was 
taken to the draft scheme, the learned 
counsel for the appellants were unable 
to say that the objection was taken. We 
feel it is futile for them to raise the plea 
after a lapse of about 15 years. There is 


no substance in any of the contentions 
raised, One cannot but express 
amazement at the tenacity of 


the operators in stalling the scheme 
for nationalisation of public transport. 


11. The appeals are dismissed with 
costs one set, 


Appeals dismissed, 
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(From : Andhra Pradesh)* 


N. L. UNTWALIA AND A. D. 
KOSHAL, JJ. 
Civil Appeal No. 2136 of 
23-10-1979, 


Chenchulakshmamma and another, Ap- 
pellants v. Subrahmanya Reddy, Respon- 
dent. 


(A) Andhra State Act (30 of 1953), S. 53 
-— Applicability of Madras Estates (Abo- 
lition and Conversion into Ryotwari) Act 
to Chittoor District — (Madras Estates 
(Abolition and Conversion into Ryotwari) 
Act, S. 3). 


The Chittoor district continued to be 
governed by the provisions of the Mad- 
ras Act as they stood on the 1st of Octo- 
ber, 1953, even after its transfer to the 
State of Andhra Pradesh, by reason of 
the mandate of Section 53. After that 
date the Madras Act could be amended 
or repealed by the Andhra Pradesh legis- 
lature but till that was done, the dis- 
trict of Chittoor would continue to be 
governed by the Madras Act in its un- 
amended form and as it stood on that 
date. (Para 2) 


(B) Madras Estates (Abolition and Con- 
version into Ryotwari) Act (26 of 1948), 
S. 56 — Decision of Settlement Officer — 
Scope for interference by Court of law 
— S. A. No. 552 of 1966, D/- 24-1-1969 
(Andh Pra), Reversed. 


S. 56 (2) categorically declares that the 
decision of the Tribunal deciding the ap- 
peal shall be final and not liable to be 
questioned in any court of law, in so far 
as it relates to any of the matters cover- 


1969, D/- 


ed by sub-section (1). If no appeal is 
filed, a similar finality shall attach to 
the decision of the Settlement Officer. 


One of such matters is covered by cl. (c) 
of sub-section (1) and embraces the de- 
termination of the question as to who 
the lawful ryot in respect of any holding 
is. Questions which a Settlement Officer 
may be called upon to decide under the 
said clause (c) would certainly include 
such as may have resulted from a dis- 
pute between two or more persons as to 
who of them is the lawful ryot; and 
once a dispute of that type has been ad- 
judicated upon by the Settlement Officer, 
his decision becomes final unless an ap- 
peal is filed before the Tribunal, in which 


*Second Appeal No. 552 of 1966, Df- 
24-1-1969 (Andh Pra). 
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event it is the decision of the Tribunal 
to which finality attaches. In either case 
the decision is not liable to be called inta 
question in any Court of law. AIR 1979 
SC 1320, Rel. on; (1961) 1 Mad LJ 168; 
(1965) 2 Mad LJ 204 and (1969) 2 Andh 
WR (NRC) 1, Distinguished; S. A. No. 552 
of 1966, D/- 24-1-1969 (Andh Pra), Re- 
versed. . (Paras ‘2, 5) 
Cases Referred: Chronological Paras 


AIR 1979 SC 1320 


AIR 1978 Andh Pra 200 (FB) 2 
AIR 1974 Andh Pra 85 (FB) 2 
(1969) 2 Andh WR (NRC) 1 4 
(1965) 2 Mad LJ 204 1, 3 
(1964) 2 Andh WR 332 1 


(1961) 1 Mad LJ 168 1, 3 
Mr. P. Govindan Nair, Sr. Advocate 
(M/s. V..V. Rato and G. N. Rao, Advo- 


cates with him), for Appellants; Mr. A. V., 
Nair, Advocate, for Respondent, 


KOSHAL, J.:— The facts giving rise to 
this appeal by special leave are conclud~ 
ed by concurrent findings of facts, arriv- 
ed at by the trial court and the first ap- 
pellate court and may be briefly stated 
here with reference to the following pe- 
digree-table: 

KRISHNA REDDY 
| 





| l | 
Subramanyam Reddy Daughter 








laintiff {name not Venkata- 
known) = rama Ghia 
Pocha Subba Reddy Krishna Challamma 
(defendant No. 8)  Beddy= ou 
0. 
Srinivasulu tea 


(defendant No. 2) 


Defendants Nos. T and 2 and one P. K. 
Reddy were the owners of the lands (in 
dispute) which are situated in village 
Makhamambavilasam forming part of 
Chittoor district. Some of the lands were 
sold by defendants Nos. 1 and 2 and the 
rest by P. K. Reddy and defendant No. 2 
by means of two sale deeds dated the 
25th of September, 1947 (exhibits A-8 
and A-9 respectively) in favour of defen- 
dant No. 6 who was the brother of de- 
fendant No. 1 and therefore the mater- 
nal uncle of defendant No. 2. Although 
both the sale deeds were supported by 
valid consideration, possession was not 
delivered to the vendee under either of 
them and continued to be with defen- 
dant No. i. 


In 1948 was promulgated the Madras 
Estates (Abolition and Conversion into 
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Ryotwari) Act (hereinafter called the 
‘Madras Act’), Section 3 of which reads 
thus: | 

- “3. With effect on and from the noti- 
fied date and save as otherwise express- 
ly provided in this Act— 

(a) the. Madras Estates Land (Reduc- 
tion of Rent) Act, 1947 (Madras Act XXX 
of 1947) in so far as it relates to matters 
other than the reduction of rents and the 
collection of arrears of rent and the 
Madras Permanent Settlement Regula- 
tion, 1802 (Madras Regulation XXV of 
1802), the Madras Estates Land Act, 1908 
(Madras Act I of 1908), and all other en- 
actments applicable to the estate as such 
shall be deemed to have been repealed 
in their application to: the estate; 


(b) the entire estate (including all com- 
munal lands; porambokes; other non- 
ryoti lands; waste lands; pasture lands, 
lanka lands, forests; mines and minerals; 
quarries; rivers and streams; tanks and 
irrigation works; fisheries and ferries), 
shall stand transferred to the Govern- 
ment and vest in them, free of all en- 
cumbrances and the Madras Revenue Re- 
covery Act, 1864, the Madras Irrigation. 
Cess Act, 1865, and all other enactments 
applicable to ryotwari areas shall apply 
to the estate; 

(c) all rights and interests created in 
or over the estate before the notified 
date by the principal or any other land- 
holder, shall as against the Government 
cease and determine: l 


(d) the Government may, after re- 
moving any obstruction that may be of- 
fered, forthwith take possession of the 
estate, and all accounts, registers, pattas, 
muchilikas, maps, plans and other docu- 
ments relating to the estate which the 
Government may require for the admin- 
istration thereof: 


Provided that the Government shall 
not dispossess any person of any land in 
the estate in respect of which they con- 
sider that he is prima facie entitled to a 
ryotwari patta— 

(i) if such person is a ryot, pending the 
decision of the Settlement Officer as to 
whether he is actually entitled to such 
patta; 


(ii) if such person is a landholder, 
pending the decision of the Settlement 
Officer and the Tribunal on appeal, f 
any, to it, as to whether he is actually 
entitled to such patta; 


(e) the principal or any other land- 
holder and any other person whose 
rights stand transferred under clause (b) 
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or cease and determine under clause (c), 
shall be entitled only to such rights and 
privileges as are recognised or conferred 
on him by or under this Act; 

(f) the relationship of landholder and 
Tyot, shall, as between them, be extin- 
guished; 

(g) any rights and privileges . which 
may have accrued in the estate, to any 
person before the notified date, against 
the principal or any other landholder 


thereof, shall cease and determine, and 
shall not be enforceable against the 
Government or such landholder, and 


every such person shall be entitled. only 
to such rights and privileges as are re- 
cognized or conferred on him by or 
under this Act.” . 

The term ‘estate’ is defined in cl. (3) 
of Section 2 of the Madras Act as mean- 
ing a zamindari or an under-tenure or 
an inam estate. 


Section 11 declares that every ryot im 
an estate would be entitled to a ryotwari 
patta in respect of all ryoti and lanka 
lands in his occupation before the ‘noti- 
fied’ date which meant, under cl (10) of 
Section “2, the date appointed by a noti- 
fication issued by the Government, Sec- 
tions 12 to 15 deal with the determination 
of lands in zamindari, inam and under- 
tenure estates in which the : landholder 
is declared to be entitled to a ryotwari 
patta. - 


On the ist of October, 1953, came into 
being the State of Andhra through an 
Act of Parliament known as the Andhra 
State Act, by virtue of Section 3 con- 
tained in Part II of which the entire 
Chittoor District forming‘ part of the 
State of Madras prior to the said date 
was transferred, along with other areas, 
to the State of Andhra. Section 53 of the 
Act last mentioned provided as follows; 


"53. The provisions of Part II shall not 
be deemed to have effected any change 
in the territories to which any law in 
force immediately before the appointed 
day extends or applies, and territorial re- 
ferences in any such law to the State of 
Madras or of Mysore shall, until other- 
wise provided by a competent Legisla- 
ture or other competent authority, con- 
tinue to have the same meaning.” _ 

As a result of. this provision the dis- 
trict of Chittoor continued to be govern- 
ed by all the laws, including the Act, 
which were in force in the State of Mad- 
ras immediately: before ‘the lst of Oct, 
1953. 

A dispute arose Bence defendant 
No. 1 and defendant No, 6 as to who of 
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them was entitled to a patta under the 
Act in respect of the lands covered by 
exhibits A-8 and A-9. The Additional 
Assistant Settlement Officer resolved the 
dispute by means of an order dated the 
14th of September, 1957 (exhibits B-3 
and B-4) holding that . defendant No. 1 
was entitled to the patta on the ground 
that she had throughout been in posses- 
sion of the lands in question to the exclu- 
sion of defendant No. 6. 


On the same date, ie., 14th of Septem- 
ber, 1957, defendant No. 6 sold the lands 
in dispute by means of a registered sale 
deed (exhibit A-7) to the plaintiff who 
was his maternal uncle and who, about 
three years later, filed the suit (Suit No. 
169 of 1960) which has given rise to this 
appeal, against six persons, claiming de- 
Claration of title to the said lands and 
possession thereof. Defendants Nos. 1 
and 2 were alleged by the plaintiff to 
have taken possession of part of the 
land while defendants Nos. 3 to 5 were 
accused of having trespassed into some 
other parts thereof. No-relief was claim- 
ed against defendant No. 6 and the suit 
was based on sale-deed exhibits A-7, A-8 
and A-9, all three of which were claimed 
to be genuine documents under which, 
it was pleaded by the plaintiff, posses- 
sion had passed to defendant No. 6 in 
the first instance and to himself | (the 
plaintiff) on the 14th of September, 1957. 
Another plea taken was that the grant of 
the patta in favour of defendant No. 1 
under the order evidenced by exhibits 
B-3 and B-4 did not confer any title on 
her and was obtained fraudulently on 
the basis of her ‘unlawful possession.” 


_ The trial court held that the sale deeds 
exihibits A-8 and A-9 were genuine but 
that the possession of the lands in dis- 
pute had throughout remained with de- 
feridants Nos. 1 and 2. It was further of 
the opinion, however, that by virtue of 
Sale deed exhibit A-7 the plaintiff had 
become entitled:to the lands. The con- 
tention raised on behalf of defendant No. 
1 that the civil courts could not take 
cognizance of the suit in view of the 
provisions of the Act was overruled. on 
the strength of Krishnaswami Thevar v. 
Perumal Konar, (1961) 1 Mad LJ 168 
wherein it was held that a Settlement 
Officer had no jurisdiction under the Act 
to adjudicate upon rival claims for the 
grant of a patta and that such disputes 
fell within the jurisdiction of the civil 
courts. The suit was found to be within 


limitation and in view of the other find- 
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ings above detailed was decreed against 
defendants Nos. 7 and 8 who had by then 
been substituted for defendants 1 and 2 
as the latter’s legal representatives, de- 
fendants Nos. 1 and 2 having died dur- 
ing the pendency of the suit. No relief 
was granted against defendants 3 to 5 as 
they did not claim nor were found to be 
in possession of any part of the lands in 
dispute. 


The learned Addl. Dist. Judge of Chit- 
toor who decided the first appeal prefer- 
red by defendants Nos. 7 and 8 concurred 
with the findings of fact arrived at by the 
trial court but reversed its decree and 
dismissed the suit holding, on the autho- 
rity. of Guddivadu v. Murugappa, (1964) 
2 Andh WR 332 that by virtue of the 
provisions of Section 3 of the Act, with 
effect from the notified date all rights in 
the lands in dispute vested in the Gov- 
ernment except those recognized under 
the Act as vesting in others so that after 
the notified date the only right which a 
landholder, under-tenure holder or a ryot 
could claim was the right to obtain a 
patta. The rights of the plaintiff under 
exhibit A-7 were thus held to have been 
dislodged by the grant of a patta to de- 
fendant No. 1. 


In second appeal the High Court ob- 
served that the only question requiring 
determination by it was whether the 
plaintiff, who was admittedly the owner 
of the property, lost his right by reason 
of the patta having been granted to de- 
fendant No. 1. It relied upon Krishna- 
swami Thevar’s case and A. R. Sanjeevi 
Naicker v. P. M. Shanmuga Udayar, 
(1965) 2 Mad LJ 204 in support of its 
view that it was competent to a civil 
court to adjudicate upon the title of the 
parties notwithstanding the grant of a 
patta under the. Act to one of them. It 
was in this view of the matter that the 
High Court accepted the appeal before 
it and restored the decree of the trial 
court, thus granting to,the plaintiff the 
relief claimed by him; and it is the judg- 
ment of the High Court which is chal- 
lenged before us by defendants Nos. 7 
and 8. 


2. The case was argued before us by 
learned counsel for the contending par- 
ties on the assumption that it was gov- 
erned by the provisions of the Andhra 
Pradesh (Andhra Area) Estates (Aboli- 
tion and Conversion into Ryotwari) Act, 
1948 (hereinafter referred to as the ‘An- 
dhra Act’), the provisions enacted by 
which, except for necessary changes, 
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Madras Act. That assumption, however, 
is not well founded. As already pointed 
out, Chittoor district (in which lie the 
lands in dispute) continued to be govern~ 
ed by the provisions of the Madras Act 
as they stood on the Ist of October, 1953, 
even after its transfer to the State of 
Andhra, by reason of the mandate of 
Section 53 above extracted. After that 
date the Madras Act could be amended 
or repealed by the Andhra Pradesh 
legislature but till that was done, the 
district of Chittoor would continue to be 
governed by the Madras Act in its un- 
amended form and as it stood on that 
date. We make it clear, however, that 
the correction of the error on which the 
assumption was based would not really 
make any difference to the decision of 
the case inasmuch as the relevant provi- 
sions of the Madras Act, as they stood 
on the 1st of October, 1953, are practical- 
ly the same as the corresponding provi- 
sions of the Andhra Act. Apart from 
Sections 3 and 11 to 15, it is Section 56 
of the Madras Act which clinches the 
matter. It reads thus: 


“56. (1) Where after an estate is noti- 
fied, a dispute arises as to (a) whether 
any rent due from a ryot for any fasli 
year is in arrear or (b) what amount of 
rent is in arrear or (c) who the lawful 
ryot in respect of any holding is, the 
dispute shall be decided by the Settle- 
ment Officer. 


(2) Any person deeming himself ag- 
grieved by any decision of the Settlement 
Officer under sub-section (1) may, with- 
in two months from the date of the deci- 
sion or such further time as the Tribu- 
nal may in its discretion allow, appeal 
to the Tribunal; and its decision shall be 
final and not be liable to be questioned 
in any court of law.” 


Sub-section (2) of the section categori- 
cally declares that the decision of the 
Tribunal deciding the appeal shall be 
final and not liable to be questioned in 
any court of law, in so far as it relates 
to any of the matters covered by sub- 
section (1). It goes without saying that 
if no appeal is filed, a similar finality 
shall attach to the decision of the Settle- 
ment Officer. One of such matters is co- 
vered by clause (c) of sub-section (1) and 
embraces the determination of the ques- 
tion as to who the lawful ryot in respect 
of any holding is. Questions which a 
Settlement Officer may be called upon to 
decide under the said clause (c) -would 
certainly include such as may have re- 
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sulted from a dispute between. two or 
more persons as to who of them is the 
lawful ryot; and once a dispute of that 
type has been adjudicated upon by the 
Settlement Officer, his decision becomes 
final unless an appeal is filed before the 
Tribunal, in which event it is the decision 
of the Tribunal to which finality attaches. 
In either case the decision is not liable to 
be called into question in any Court of 
Law. We need not go into further details 
on the question of interpretation of Sec- 
tion 56 of the Madras Act inasmuch as 
our view is fully supported by another 
decision of this Court in Chayanna v. 
Narayana, AIR 1979 SC 1320. In that case 
Chinnappa Reddy, J., who delivered the 
judgment of the Court was concerned 
with the interpretation to be placed on 
Section 56 of the Andhra Act which re- 
peats word for word the contents of Sec- 
tion 56 of the Madras Act. In holding 
that the authorities mentioned in sub- 
section (2) of Section 56 of the Andhra 
Act had exclusive jurisdiction to decide 
a dispute between rival claimants for a 
ryotwari patta, this Court approved the 
decision in T. MunuSwami Naidu v. R. 
Venkata Reddi, AIR 1978 Andh Pra 200 
(FB), in which the same interpretation 
had been given to Section 56 of the An- 
dhra Act as a result of an elaborate dis- 
cussion. This Court further held that 
Cherukuru Muthayya v.. Gadde Gopala- 
krishnayya, AIR 1974 Andh Pra 85 
which was also decided by a Full Bench 
but had been overruled by a larger Full 
Bench in Munuswami's case (supra) had 
been wrongly . decided. 


3. Faced with the above situation, 
learned counsel for the plaintiffs sought 
support for a contrary view from the 
two Madras cases on which reliance had 
been placed by the High Court in the 
impugned judgment. We may state at 
once that those cases are wholly irrele- 
vant for deciding this case and-that the 
High Court erred in taking them into 
consideration. In this connection all that 
need be stated is that Section 56 of the 
Madras Act was repealed -by Madras Act 
XXXIV of 1958 and both the Madras 
cases above mentioned were decided 
after Section 56 had ceased to be part 
of the Madras Act. That those cases may 
well have been differently decided if 
Section 56 had continued to be part. of 
the Madras Act was recognised by Rama- 
chandra Iyer, J., who decided Krishna- 
swami Thevar’s case (supra) with the 


following observations; 
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. “The Abolition Act as originally enact- 

ed contained Section 56 which conferred 
in terms a power to decide any dispute 
as to who the lawful ryot of a holding 
is. Sub-section (2) provided for an appeal 
from such a decision. If that provision 
were still to exist, it can be said that as 
the question whether the person was the 
lawful ryot or not was one to be decid- 
ed by the Settlement Officer, the issue 
of ryotwari patta by him presumably 
after such decision could not be challeng- 
ed in a civil court; to that extent there 
would be an ouster of the jurisdiction of 
the civil court. But Section 56 (1) has 
been repealed by Act XXXIV of 1958. 
There is now no machinery to decide the 
case of a disputed claim to patta. Thus, 
if a ryot is entitled to the ryoti land be- 
fore the notification, he would by virtue 
of that right be entitled to the grant of 
ryotwari patta. There is nothing in the 
procedure to be adopted for the grant 
of patta under Section 11, to justify an 
adjudication of title. Nor is there any- 
thing in the nature of the patta itself 
to show that there must have been an 
adjudication of title in favour of the 
pattadar.” 


Krishnaswami Thevar’s case was fol- 
lowed in Sanjeevi Naicker’s case which 
is again a single Bench decision in which 
Ramamurti, J., also made a reference to 
the repeal of Section 56 of the Madras 
Act by a later Madras enactment. 


4. In the above view of the matter 
no assistance can be drawn by learned 
counsel for the plaintiff who has to 
meet the challenge of the provisions of 
Section 56 because that section was a 
part of the Madras Act on the Ist of 
October, 1953, and continues to be so in 
so far as its application to the district of 
Chittoor in Andhra Pradesh is concern- 
ed, the repeal of that section by the Mad- 
ras legislature being wholly ineffective 
in so far as territories forming part of 
the State of Andhra are concerned. 


The only other case to which reference 
was made by learned counsel for the 
plaintiff was Govindayya v. Subbarao, 
(1969) 2 Andh WR (NRC) 1. That was a 
case in which Sections 3, 4, 7, 12 and 14 
of the Andhra Jnams (Abolition and Con- 
version into Ryotwari) Act, 1956 and 
Rule 15 of the Rules framed thereunder 
came in for interpretation. The relevancy 
of the case is not apparent inasmuch as 
it makes no reference to a provision si- 
milar to the one enacted by Section 56 of 
the Madras Act as forming part of the 
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statute or rules then under consideration. 
We do not see, therefore, that the plain- 
tiffs case is in any manner advanced by 
the decision cited. 


5. In the result, the appeal succeeds 
and is accepted. The judgment of the 
High Court is set aside and the plaintiffs 
suit is dismissed on the ground that the 
civil courts have no jurisdiction to enter- 
tain it by reason of the provisions of Sec- 
tion 56 of the Madras Act and that the 
order of the Additional Settlement Off- 
cer dated the 14th of September, 1957 
(exhibits B-3 and B-4) is final and -not 
liable to be questioned in any court of 
law in so far as the determination of the 
dispute between the rival claimants to 
the ryotwari patta is concerned. The 
plaintiff-respondent’s costs of the pro- 
ceédings in this Court shall, however, be 
paid to him by the appellants in accord- 
ance with the order dated 30-9-1969 
passed by this Court while granting spe- 
cial leave, 

‘Appeal allowed, 
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East Punjab Urban Rent Restriction 
Act (3 of 1949), S. 13 (2) (i) Proviso — 
Interpretation of — Eviction of tenant on 
ground of default in payment of rent 
and arrears — Deposit of rent and ar- 
rears along with costs and interest be- 
fore Rent Controller prior to date of first 
hearing — On date of first hearing court 
informed the counsel of ‘applicant that 
the amount had been deposited — Held 
that the deposit was valid and tenant 
was entitled to protection given by Act 
ILR- (1977) 1 Punj and Har 877, Revers- 
ed; AIR 1971 Punj 351, Overruled. 


The use of the words “tender or depo- 
sit” in the proviso clearly postulates that 
the rent can be given to the landlord in 
either of the two modes, (i) It may be 
tendered to the landlord personally or 
to his authorised agent or it may be de- 
posited in Court which is dealing with 
the case of the landlord to his knowledge 
` so that the landlord may withdraw the 
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deposit: whenever he likes. In the instant 
case the tenant chose the second course, 
Therefore it cannot be said that the de- 
posit was invalid. In fact, if the tenant 
deposits the rent even before the: first 
date of hearing it is a solid proof of his 
bona fides in the matter and the legal 
position would be that if the rent is de- 
posited before the first date of hearing, 
it will be deemed to have been deposit- 
ed on the date of the hearing also because 
the deposit continues to remain in the 
court on that date and the position would 
be as if the tenant has deposited the rent 
in court for payment to the landlord. 
This is more particularly so because the 
Controller in the instant case gave no- 
tice to counsel for the landlord on the 
first date of hearing that the amount had 
been deposited with the Controller. In 
these circumstances, it is clear that all 
the conditions necessary for the applica- 
tion of the proviso have been completely 
fulfilled in this case and the High Court 
was not at all justified in allowing the 
application of the landlord and directing 
ejectment of the tenant. ILR (1977) 1 
Punj and Har 877, Reversed; AIR 1971 
Punj 351, Overruled. (Paras 9, 14) 
Cases Referred: Chronological Paras 
AIR 1979 SC 1307 13 
(1971) 73 Pun LR 57: ATR 1971 Punj 351 
5, 14 
AIR 1969 SC 1307: (1970) 1 SCR 66 4, 
5, 6, 8, 8, 10, 12, 13, 14 
Mr. Suresh Sethi, Advocate (Amicus 
Curiae), for Appellant; Mr. Yogeshwar 
Prasad, Sr. Advt. (Mrs. Rani Chhabra, 
Advocate with him), for Respondent. 


FAZAL ALI, J.:— This appeal by spe- 
cial leave is directed against the judg- 
ment of the Punjab and Haryana High 
Court dated 4th November, 1976 dismis- 
sing the revision petition filed by the ap: 
pellant before the High Court, ' 


2. This case has rather a chequered 
career. and. travelled through various 
stages and finally when it came to the 
High Court. the .case was remanded and 
after remand another revision petition 
was filed before the High Court which 
was heard by a single Judge who refer- 
red it to a Division Bench as in his opin~ 
ion a substantial question of law was 
involved in the case. When the case went 
before the Division Bench consisting of 
Pandit and B. S. Dhillon, JJ. the two 
Judges differed from each other and the ~ 
case was referred to a third Judge, name- 


ly, Mittal, J. who agreed with Pandit, J. 
and dismi the petition. Hence this 
appeal. 
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3. In order to understand. the point 
of Jaw involved in this case, it may be 
necessary to give a brief re’sume’ of the 
facts leading to the appeal. It ap- 
pears that the respondent-defendant was 
a tenant of a shop belonging to one 
Sher Singh and was situated in Gurgaon 


Cantonment. Sher Singh gave an appli- . 
cation on 21-3-1967 under the provisions 


of the East Punjab Urban Rent Restric- 
tion Act 1949 (hereinafter referred to as 
the Act) against the © defendant-respon- 
dent for eviction from the shop on the 
ground that he had defaulted in payment 
of the rent and arrears for the period 
9-11-1965 to 8~3-1967. Notice of the peti- 
tion was also filed by the applicant on 
the 22nd March, 1967 and was actually 


served on the defendant on 22nd April,- 


1967. On the 29th April, 1967 the defen- 
dant made an application before the Se- 
nior Sub-Judge who was also the Rent 
Controller for depositing a sum of Ru- 
pees 179.48 being the rent along with in- 


terest due, The amount was however de- 


posited before the Rent Controller on the 
4th May, 1967. It appears that the first 
date of the hearing of the application 
was lith May, 1967 on which date the 
Rent Controller made the following 
order: 


“Present : Mr. Vijay Pal Singh, for the 
Petitioner; Mr. P. L. Kakkar, for the 
Respondent. 


The respondents counsel Sh. P. L, 


Kakkar has been informed that the peti- . 


tioner has deposited Rs. 179.48 paise on 
4-5-67. Papers are filed”, 


Even before this date when the amount 


was actually deposited by the appellant,- 


the Rent Controller had passed the fol- 
lowing order:— Vd 


“Present: Sh. Shiy Narain, Petitioner, 


The rent be deposited at the respon- 
sibility of the petitioner. and after that 
notice be issued on payment of P. F, for 
the respondents for 11-5-67.” 


4.- It is, therefore, manifest that in 
the instant case a deposit of the rent and 
the arrears: along with interest had ge- 
tually been made before the first date 
of hearing to the knowledge of the Court 
and the Court had acknowledged the 
fact of the deposit of the amount. Again, 


on the first date of hearing ie. 11th May,- 


1967 the Rent Controller informed coun- 
sel for the applicant respondent that a 
sum of Rs. 179.48 had been deposited. It 
is, therefore, clear that the applicant re- 
spondent was apprised clearly of the fact 
that the amount in question had actually 
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and he could withdraw the same from 
the Court of the Rent Controller when- 
ever he liked. Despite these facts, the 
Rent Controller held in its order dated 
the 2nd December, 1967 that the deposit 
was not made in accordance with the 


proviso to Section 13 (2) (i) of the Act, 


and, therefore, the appellant being a de- 
faulter the application was allowed and 
ejectment was ordered, Thereafter, the 
appellant went up in appeal to the Dis- 
trict Judge who was the Appellate Au- 
thority under the Act which differed 
from the view taken by the Rent Con- 
troller and by his Order dated 22nd Feb- 
ruary, 1968 havirig held that the deposit 
was valid dismissed the application filed 
by the respondent for evicting the appel- 
lant, Thereafter a revision was filed to 
the High Court which was remanded to 
the District Judge for deciding the case 
afresh, and particularly having regard to 
the decision of this Court in the case of 
Vidya Prachar Trust v. Basant Ram, 
(1970) 1 SCR 66. On remand the District 
Judge accepted the application of the 
respondent and affirmed the order of the 
Rent Controller directing ejectment of 
the appellant. Thereafter the appellant 
filed a revision before the High Court 
which, as already indicated, had a varied 
career before the High Court and was 
ultimately decided against the appellant 
and in favour of the applicant respon-' 
dent, 


5. The three Judges of the High Court 
Who heard the case have been greatly in- 
fluenced by the decision of this Court in 
Vidya Prachar Trust case (supra), It ap- 
pears that the previous Division Bench 
of the Punjab and Haryana High Court 
in the case of Mehnga Singh v, Dewan 
Dilbagh Rai, (1971) 73 Pun LR 57 had 
followed the Supreme Court decision and 
taken. the view that the deposit in the 
circumstances was not valid. 


6. We have gone through the judg- 
ment of the Judges of the High Court 
and we are unable to agree with the in- 
terpretation placed by. them on the pro- 
viso to S. 13 (2) (i) of the Act. We are 
also constrained to observe that the High 
Court has misapplied the decision of this 
Court in Vidya Prachar Trust case (su- 
pra) which is clearly distinguishable 
from the facts and circumstances of this 
case, 

7. Before dealing with the point of 
law involved it may be necessary to ex- 
tract portions of the Act with which we 
are concerned, In the instant case, we 
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are mainly concerned with S. 13 of the 
Act which may be extracted thus:— 

“13. (1) x x x | . l 

(2) A landlord who seeks to evict his 
tenant shall apply to the Controller for 
a direction in that behalf. If the Control- 
ler, after giving the tenant a reasonable 
opportunity of showing cause against the 
applicant, is satisfied— 

(i) that the tenant has not paid or ten- 
dered the rent due by him in respect of 
the building or rented land within fifteen 
days after the expiry of the time fixed 
in the agreement of tenancy with his 
landlord or in the absence of any such 
agreement, by the last day of the month 
next following that for which the rent is 
payable: | 


Provided that if the tenant on the first 
hearing of the application for ejectment 
after due service pays or tenders the ar- 
rears of rent and interest at six per cent 
per annum on such arrears together with 
the cost of application assessed by the 
Controller, the tenant shall be deemed 
to have duly paid or tendered the rent 
within the time aforesaid. 

x x X x x 

The Controller may make an order di- 
recting the tenant to put the landlord in 
. possession of the building or rented land 
and if the Controller is not so satisfied 
he shall make an order rejecting the ap- 
plication”. : 


The ‘decision of the case mainly turns 
upon the interpretation of the proviso to 
S. 13, which requires three essential con- 
ditions: (1) that there must be an ap- 
plication for ejectment before the Court, 
(2) that even after due service the tenant 
does not pay or tender the arrears of 
rent and interest at 6 per cent per annum 
together with costs assessed by the Con- 
troller, (3) that if the payment as re- 
quired by the aforesaid two conditions 
is made then the tenant shall be deemed 
to have paid rent within the time requir- 
ed by law. The last part of S. 13 enjoins 
that where the conditions of the proviso 
dre not fulfilled the Controller shall 
make an order directing the tenant to 
put the landlord in possession and where 
he is satisfied that the rent has been paid, 
the application of the landlord must be 
rejected. 


8. Thus, the sole question which has 
to be determined in the instant case 158 
as to whether or not the deposit made 
by the appellant was legally valid. The 
grounds on which the High Court held 
the deposit to be invalid were (1) that 
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the rent was deposited in the Court of 
the Rent Controller without there being 
any express provision in the Act requir- 


ing the tenant to deposit the rent in 


Court, (2) that even if the deposit be 
held to be valid since it was made not 
on the date of the first hearing but be 
fore that date, the deposit did not con- 
form to the conditions required -in the 
proviso. Thirdly, the High Court relied 
mainly on the decision of this Court in 
Vidya Prachar Trust case (supra) and 
held that the deposit was not valid. 


9. Before examining the case of this 
Court in the case of Vidya Prachar Trust 
case (supra) it may be necessary to com- 


= ment on the reasons given by the High 


Court in rejecting the case of the appel- 
lant. We have already indicated above 
that the appellant first moved the Rent 
Controller for making a deposit of 
Rs. 179.48 and then made the actual de- 
posit on the 4th May, 1967 i.e. to say a 
week before the date of the first hearing 
fixed by the Rent Controller. It is also 
not disputed before us or for that matter 
also before the courts below that the 
amount deposited by the appellant con- 
sisted of not only the arrears of rent but 
also costs and interest as required by the 
proviso to S. 13 of the Act. Fourthly, it 
is also established that after the deposit 
was made before the Rent Controller he 
did not return the same to the appellant 
on the ground that he had no jurisdic- 
tion to receive it but on the. other hand 
directed that notice of the deposit may 
be given to the respondent for 11-5-1967. 
Furthermore, the trial court on 11-5-1967 
that is the first date of hearing recorded 
an order that the respondent’s counsel 
had been informed that the amount had 
been deposited. There is no magical for- 
mula or any prescribed manner in which 
rent can be deposited by the tenant with 
the landlord. The rent can be deposited 
by placing the money in the hands of 
the landlord which would amount to ac- 
tual tender. Second mode of payment 
is to deposit the amount in the Court 
where a case is pending in such a man- 


“ner so as to make the amount available 


to the landlord without any hitch or 
hindrance whenever he wants it. Even 
the Act does not prescribe any particular 
mode of deposit. In fact, the use of the 
words “tender or deposit” in the proviso 
clearly postulates that the rent can be 
given to the landlord in either of the 
two modes. (1) It may be tendered to the 
landlord personally or to his authorised 
agent or it may be-deposited in Court 
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Which is dealing with the case of the 
landlord to his knowledge so that the 
landlord may withdraw the deposit 
whenever he likes. In the instant case 
the appellant tenant chose the second 
course. How.can it be said that a deposit 
before the Rent Controller ‘where the 
case of the landlord was sub-judice 
would not be a valid deposit if it was in 
fact in existence on the date of the first 
hearing to the knowledge of the land- 
lord? The reasoning of the High Court 
that the rent was deposited earlier than 
11-5-1967 and is therefore, invalid does 
not appeal to us at all. In fact, if the 
tenant deposits the rent even before the 
first date of hearing it is a solid proof of 
his bona fides in the matter and the legal 
position would be that if the rent is de- 
posited before the first date of hearing, 
it will be deemed to have been deposited 
on the date of the hearing also because 
the deposit continues to remain in the 
court on that date and the position would 
be as if the tenant has deposited the rent 
in Court for payment to the landlord. 
This is more particularly so because the 
Controller gave notice to counsel for the 
respondent on. the first date of hearing 
that the amount had been deposited with 
the Controller. In these circumstances, 
we are satisfied that all the conditions 
necessary for the application of the pro- 
viso have been completely fulfilled in 
this case and the High Court was not at 
all justified in allowing the application 
of the landlord and directing ejectment 
of the appellant. 


10. Coming now to the case of Vidya 
Prachar Trust case (supra) which is the 
sheet anchor of the judgment of the High 
Court we think that it is clearly distin- 
guishable from the facts of this case, In 
the first place, although in that case also 
an application under S. 13 of the Act had 
been made by the applicant for the evic- 
tion of the respondent on the ground that 
rent was not paid, the tenant on the first 
date of hearing did not tender the rent, 
cost and interest as required by the pro- 
viso but only a part of the rent. It is, 
therefore, manifest that in the case 
which was being dealt with by the 
Supreme 
joined by the proviso was not fulfilled at 
all and on that ground alone it could be 
held that the deposit was not valid. 
Secondly, the deposit in that case was 
made not before the Rent. Controller un- 
der the proviso to S. 13 of the Act but 
was made before the Judge under S. 31 
of the Punjab Relief of Indebtedness Act 
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Court the first condition en- 
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which had absolutely no application to 
proceedings for eviction taken under the 
Act. Thus, a deposit made before some 
other court had no nexus with the ar- 
rears of rent for which an application for 


_ejectment was filed before the Rent Con- 


troller. Thirdly, it was pointed out by 
this Court that the tenant had deposited 
even one month’s rent in advance which 
under the provisions of S. 19 read with 
S: 6 of the Act was an offence if the 
landlord had withdrawn the rent. Thus, 
the tenant in that case had deposited the 
rent in a manner and under circum- 
stances under which it could not be 
made available to the landlord even if 
he wanted to withdraw it because the 
landlord may have entailed a criminal 
penalty. These are the facts on the basis 
of which this Court held that the deposit 
was not valid. In this connection this 
Court observed as follows :— 

“There is only one saving for the 
tenant and that is when he tenders the 
full rent in Court before the Rent Con- 
troller together with interest and costs, 
In the present case, the tenant did tender 
rent but only for a portion of the period 
and he relied on his deposit under the 
Relief of Indebtedness Act as due dis- 
charge of his liability for the earlier 
period. It may be stated that the deposit 
before the Senior Sub Judge was made 
not only of arrears of rent but prospec- 
tively for some future period for which 
the rent was then not due.” 

11. It appears from the observations 
of this Court extracted above that the 
deposit was prima facie invalid. This 
Court further observed as follows :— 

"It is impossible to think that the land- 
lords would be required to go to the 
Court of the Senior Sub Judge with a 
view to finding out whether their tenants 
have deposited rent due to them or not 


eRe EN On the whole, therefore, we are 
of opinion that the deposit under S. 31 of 
the Relief of Indebtedness Act did not 
save the tenant from the consequences of 
the default as contemplated by S. 13 of 
the Urban Rent Restriction Act”. 


12. The effect of this observation is 
that the deposit was made in a wrong 
Court and under such circumstances that 
the deposit could not be available to the 
landlord whenever he wanted. It was 
against the background of these special 
facts and circumstances that this Court 
in the Vidya Prachar Trust case (supra) 
held that the deposit was not valid. In 
the instant case we find that the deposit 
made by the appellant does not suffer 
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from any such infirmities as were present 
in Vidya Prachar Trust case (supra). 


13. Finally, we would like to observe 
that the Rent Control Act is a piece of 
social legislation designed to protect the 
tenant from eviction by landlords on 
frivolous, insufficient or purely technical 
grounds. Even as the Act allows eviction 
of the tenant on the ground of non-pay- 
ment of arrears of rent the proviso af- 
fords sufficient protection to the tenant 
against eviction if the tenant deposits 
the rent in accordance with the proviso, 
Vidya Prachar Trust case (supra) was re- 
considered by this Court in a recent deci- 
sion in the case of Duli Chand v. Maman 
. Chand, Civil Appeal No. 1744 of 1969 de- 
cided on 27-3-1979: (Reported in AIR 
1979 SC 1307) by a Bench of threa 
Hon’ble Judges of which one of us 
(Kailasam, J.) was a party and while 
distinguishing the case this Court made 
the following observations :— 


“We need not deal with all the con- 
tents that have been canvassed on both 
sides. Nor do we feel the necessity of re- 
considering the decision in Vidya Prachar 
Trust y. Basant Ram because on facts, 
the instant case is clearly distinguishable 
from that case. Here, before us, the rent 
for the months of February, March and 
April 1964 was deposited by the tenant 
to the credit of the landlord in the very 
Court of the Rent Controller. in which 
the landlord subsequently filed the evic- 
tion petition. The deposit lying in the 
Treasury was in the legal custody. and 
control of the Court of the Rent Control- 
ler, and at the first hearing, if not ear- 
lier, the landlord was informed that he 
was entitled .to withdraw that deposit. 
Thus, even if the tenant had obtained 
the order of the Rent Controller for 
making the deposit, by referring to §. 31 
of the Relief Act, the fact remained that 
the money was in custodia legis and 
could be ordered to be paid to the land- 
lord there and then by the Court at the 
first hearing”. 


14. It was further held by this Court 
that where the tenant makes the deposit 
of the arrears of rent and interest in- 
forming the landlord at the first hearing 
then the requirement of the law has 
been sufficiently complied with. In this 
connection, the Court observed thus :-— 


"The tenant by making the deposit of 
the arrears of rent and interest and costs 
and informing the landlord at the first 
hearing that he could receive the same 
from the Court, had substantially com- 
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plied with the requirement of the said 
proviso”, f ; 

In the instant case we have already 
pointed out that the appellant had ful- 
filled all the conditions of the proviso 
and had deposited the rent arrears, costs 
and interest on the first date of hearing 
and ‘he, therefore, complied with all the 
requirements of the proviso and was, 
therefore, entitled to the protection 
given by the statute. In view of the legal 
opinion we have formed regarding tha 
interpretation of proviso to S. 13 of the 
Act it is manifest that the judgment of 
the High Court is legally erroneous and 
the case of Mehnga Singh (supra) is 
hereby overruled, as it had wrongly ap- 
plied and misconstrued the decision of 
this Court in Vidya Prachar Trust cas 
(supra). 

15. For these reasons, therefore, we 
allow this appeal, set aside the judgment 
of the High Court and dismiss the appli- 
cation of the respondent for ejectment 
of the appellant. In the peculiar facts 
and circumstances of this case the parties 
will pay and bear their own costs 


throughout, . 
Appeal allowed, 
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N. L. UNTWALIA, R. S. PATHAK AND 

E. S. VENKATARAMIAH JJ. 


Civil Appeals Nos. 2527 and 2528 of 
1972, D/- 5-9-1979, 


The Controller of Estate Duty, 
Punjab and Haryana, J. & K, U. RP 
Chandigarh and Patiala, Appellant v. 
Sa Kamla Vati and another, Respon~ 
ents, 


Estate Duty Act (1953), S. 10 — Gift of 
partnership property by partner —Ap- 
plicability of S. 10 — Principles to be 
followed. 


When a property is gifted by a donor 
the possession and enjoyment of which is 
allowed to a partnership firm in which 
the donor is a partner, then the mere 
fact of the donor sharing the enjoyment 
or the benefit in the property is not suffi- 
cient for the application of S. 10 of tha 
Act until and unless such enjoyment or 
benefit is clearly referable to the gift, 
Le, to the parting with such enjoymenf 
or benefit by the donee or permitting tha 
donor to share them out of the bundle 
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of rights gifted in the property. If the 
possession, enjoyment or benefit of the 
donor in the property is consistent with 
the other facts and circumstances of the 
case, other than those of the factum of 
gift, then it cannot be said that the donee 
had not retained the possession and en- 
joyment ofthe property tothe entire ex- 
clusion of the donor, or, to the entire ex- 
clusion of the donor in any benefit to 
him by contract or otherwise. It makes 
no difference whether the donee is a 
partner in the firm from before or is 
taken as such at the time of the gift or 
he becomes a creditor of the partnership 
firm by allowing it to make use of the 
gifted property for the purposes of the 
partnership. 1972 Tax LR 119 (Punj & 
Har) (FB) Affirmed. Case Law Discussed, 

l (Para 12) 


Cases Referred : Chronological Paras 


(1978) 111 ITR 422 : 1977 Tax LR 752 
(Mad) 14 


(1978) 114' ITR 599 (Mad) 14 


(1977) 106 ITR 865: 1977 Tax LR 568 (All) 
14 
(1977) 108 ITR 1008: 1977 Tax LR (NOC) 


134 (Cal) 14 
(1976) 105 ITR 653: ATR 1977 SC 463: 
1977 Tax LR 205 11 


(1975) 98 ITR 610: 1975 Tax LR 539 (Guj) 
13 


(1973) 88 ITR 448: AIR 1973 SC 1170: 
1973 Tax LR 841 10, 13 
(1973) 91 ITR 1: AIR 1973 SC 2598: 1973 
Tax LR 1450 10 
(1969) 72 ITR 29 (Mys) 10 
(1967) 63 ITR 497: AIR 1967 SC 849. 9 
(1964) 52 ITR (ED) 1: AIR 1964 Cal 160 
| i 5 
(1959) 37 ITR (ED) 89 (PC), Clifford John 
Chick v. Commr. of Stamp Duty | 
5, 8, 10 

1943 AC 425, Commr. of Stamp Duties of 


New South Wales v. Perpetual Trusted. 


Co. Ltd. 


1934 AC 61: 150 LT 145, 
Commr. of Stamp Duties 8, 10, 15 


Mr. S. T. Desai, Sr. Advocate (M/s 
S. P. Nayar and Miss A. Subhashini, 
Advocates with him), for Appellant in 
both the Appeals; M/s. Bhagirath Das, 
B. P. Maheshwari and Suresh Sethi, Ad- 


~ 10 
Munro v 


vocates, for Respondent in C. A. No. 2528 - 


of 1972; Respondents in C, A. No. 2527 of 
1972 ex parte. 

UNTWALIA, J.:— These two 
by certificate filled by the Controller of 
Estate Duty are from the Judgments of 
the Punjab & Haryana High Court. Both 
the appeals have been heard together as 


. was again 
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a common question of law is involved 
in them. It relates’ to the interpretation 
and applicability of S. 10 of the Estate 
Duty Act, 1953, hereinafter called the 
Act, 


2. We shall first proceed to state the 
facts and discuss the law in Civil Appeal 
2527 of 1972. Even though the respon- 
dent, Smt. Kamlavati, was not respresent- 
ed in this appeal, Mr. S. T. Desai, learn- 
ed counsel for the appellant, assisted the 
court very ably and fairly. In the other 
appeal, being Civil Appeal 2528 of 1972, 
Shri Jai Gopal Mehra, the respondent, 
was represented by Mr. Bhagirathi Das, 
The main judgment of the Full Bench of 
High Court is in this Civil Appeal, and 
it has followed the ratio of this decision 
in the other appeal also. We, however, 
find it convenient to first discuss the 
question of law with reference to the 
facts of Civil Appeal 2527 of 1992. 


3. Maharaj Mal, the deceased. with 
whose estate we are concerned in this 
appeal, was a partner in a part- 
nership firm styled as M/s. Maharaj 
Mal Hans Raj. Maharaj Mal had 
a half share in the partnership. 
The other two partners namely Jialal 
and Hansraj had each 1/4th share. On 
the 27th March, 1957 Maharaj Mal made 
a gift of Rs. 1,00,000/- to his son, - Lalit 
Kumar, and of Rs 50,000/- to his wife, 
KamlavatL In the books of the partner- 
ship firm the sums of Rs. 1,50,000/- were 
debited in the account of Maharaj Mal 
and credited to the accounts of Lalit 
Kumar and Kamlavati. Rs. 1,00,000/- in 
the name of Lalit Kumar and Rs. 50,000/- 
in the name of Kamlavati. Almost simu- 
Itaneously with effect from 28th March, 
1957 as per the instrument of partner- 
Ship dated the 2nd April, 1957 
Lalit Kumar was taken as a partner in 
the firm of M/s. Maharaj Mal Hans Raj 
by giving him 1/4th share out of the half 
share of Maharaj Mal. In other words, 
with effect from the said date there were 
four partners in the firm each holding 
1/4th share. i 


4. On the 17th December. 1957,, Hans 
Raj died and in his place his widow 
Smt. Rup Rani was taken as a partner in 
the firm getting 1/4th share, the share of 
her husband. Maharaj Mal died on the 
9th January, 1962. On his death the firm 
reconstituted with Jialal and 
Rup Rani each retaining 1/4th share, 
Lalit Kumar getting 3/8th share, ie., 1/4th 
his-own.share augmented by half of 
1/4th share of deceased Maharaj Mal, 
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The remaining half of Maharaj Mal’s 
share i.e. 1/8th was given to Kamlavati. 

5. The Revenue Authorities relying 
upon the judgment of the Privy Council 
in the case of Clifford John Chick v. 
Commr. of Stamp Duty (1959) 37 ITR 
(ED) 89 as also the judgment of the 
Calcutta High Court in the case of Rash 
Mohan Chatterjee v. Controller of Estate 
Duty, West Bengal (1964) 52 ITR (ED) 1 
held that the said sums of Rs. 1,50,000/- 
were includible for the purposes of the 
estate duty. The accountable person took 
the matter in further appeal before the 
Appellate Tribunal, which took the view 
that the provisions of S. 10 of the Act 
were not attracted to the two amounts 
ef gifts made by the deceased to his wife 
and son and, therefore, the accountable 
persons were not liable to pay any estate 
duty on them. The Tribunal on being 
asked by the revenue made a reference 
to the High Court under S. 64 (1) of the 
Act and referred the following question 
of law for its opinion:— 

“Whether on the facts and in the cir- 
cumstances of the case, the provisions of 
S. 10 of Estate Duty Act did apply to the 
gifts of Rs. 1,00,000/- and of Rs. °50,000/- 
made by the deceased to his son and wife 
respectively?” 

6. On a consideration of the various 
authorities the High Court has affirmed 
the view of the Tribunal and hence the 
appeal. 

7. Although S. 10 of the Act came up 
for consideration of this Court in many 
cases wherein several English decisions 
were reviewed and the law was laid 
down as precisely as was possible to be 
done on the facts of each case, in the 
application of the principles, Courts are 
still faced. with difficulty resulting in 
some cleavage of opinion. We, therefore, 
think it necessary to review some of 
those cases over again. 


8. In the case of Clifford John Chick 
(supra) the question for consideration 
before. the. Judicial Committee of the 
Privy Council related to the interpreta- 
tion and applicability of S. 102 of the 
New South Wales Stamp Duties Act, 
which was in pari materia with 5.10 of 
our Act. In 1934 father of Clifford John 
Chick ` transferred by way of gift to his 
gon the property in question. The gift 
was made without reservation or quali- 
fication or condition. In 1935, the deceas- 
ed. his son Clifford John Chick and an- 
other son ‘entered into an - agreement to 
carry on in partnership: the business of 
graziers and stock’ dealers. ‘The ‘agree- 


- from 1-4-1965. 
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ment provided, inter alia, that the father 
should be the manager of the business 
and that his decision should be final and 
conclusive in connection with all matters 
relating to its conduct. Each partner’s 
property including the one gifted was 
made available as the capital of the busi- 
ness and property of the partnership. 
The partnership continued for quite a 
good number of years until the donor 
died in 1952. In such a situation the 
Privy Council held that although the 
first part of sub-sec. (2) (d) of S. 102 had 
been satisfied in that the son had assum- 
ed bona fide possession and enjoyment of 
the property immediately upon the gift 
to the entire exclusion of the father, ha 
had not thenceforth retained it to the- 
father’s entire exclusion, for under the 
partnership agreement, the partners and 
each of them were in possession and en-: 
jJoyment of the property so long the part- 
nership subsisted. Viscount Simonds de- 
livering the opinion of the Board distin- 
guished an earlier decision of the Privy. 
Council in Munro v. Commr. of Stamp 
Duties, 1934 AC 61 on the ground that in 
Munro’s case the gift was of a property 
shorn of certain of the rights which ap- 
pertain to complete ownership and after 
the gift the donor had remained in 
possession and enjoyment of those rights 
and of no other rights which was the 
subject matter of the gift. To start with, 
therefore, the ratio in Chick’s case is 
that if the donor is allowed to be in 
possession and enjoyment of or derive any 
benefit out of the property gifted then 
S. 10 of the Act will make such property, 
dutiable. If, on the other hand, the 
donor’s possession, enjoyment or benefit 
is not relatable to the property gifted 
but to something outside it then no estate 
duty is chargeable in respect of such pro- 


perty. 


9. Section 10 came up for considera- 
tion before this Court in the case of 
George Da Costa v. Controller of Estate 
Duty, Mysore (1967) 63 ITR 497. The said 
decision was given in respect of a period 
when the second proviso to S. 10 was not 
in the Act as the same was introduced 
by Central Act 10 of 1965 with effect 
This was a clear case 
where the donor had been allowed to 
stay in the gifted house till his death 
even after the house was gifted to his 
sons. Ramaswami J. delivering the judg- 


ment on behalf of the Court analysed 
S. 10 with reference to some-other pro- 
visions of. the Act and said at page 501:— 
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. “The crux of the section Hes in two 
parts: (1) the donee must bona fide 
have assumed possession and enjoyment 
of the property, which is the subject- 
matter of the gift, to the exclusion of 
the donor, immediately upon the gift, and 
(2) the donee must have retained such 
possession and enjoyment of the property 
to the entire exclusion of the donor or 
of any benefit to him, by contract or 
otherwise. As a matter of construction we 
are of opinion that both these conditions 
are cumulative. Unless each of these con- 
ditions is satisfied, the property would 
be liable to estate duty under S. 10 of 
the Act.” 

The learned Judge further pointed out 
that the “second part of the section has 
two limbs; the deceased must be entirely 
excluded, (i) from the property, and (il) 
from any benefit by contract or other- 
wise, the word’ ‘otherwise’ to be constru- 
ed ejusdem generis.” But it would be 
noticed that in the opinion of the Court 
the case of the Revenue rightly rested 
upon the first limb as the deceased had 
not been entirely excluded from the 
possession and enjoyment of the property 
gifted. The expression— “by contract or 
otherwise”, occurring in the second limb 
of the section did not control the words 
“to the entire exclusion of the donor” in 
the first limb, 


10. In the case of Controller of Estate 
Duty, Madras v. C. R. Ramchandra Goun- 
der, (1973) 88 ITR 448 (SC) the donor 
“who was a partner in a firm owned a pro- 
perty which the firm was occupying as 
tenant-at-will. -He executed a deed of 
settlement under which he transferred 
the property leased out to the firm to 
his two sons. But the firm’ continued to 
be in occupation of the premises paying 
rent to the donees after the deed of 
settlement. The deceased had further 
directed the firm to transfer from his ac- 
count a sum of Rs. 20,000/- to the credit 
of each of his five sons in the firm’s books 
with effect from April 1, 1953. In the ac- 
count of each of the sons, the sum of 
Rs. 20,000/- gifted to him was credited. 
The amounts remained invested with the 
firm on which interest was paid to the 
gons. The deceased continued to be a 
partner of the firm till April 13, 1957, 
when the firm was dissolved and there- 
after he died on May 5, 1957. The ques- 
tion was whether the value of the house 
property and the sum of Rs.  1,00,000/- 
could be included in the principal value 
of the estate of the deceased as property 
deemed to pass under 8. 10 of the Act, 
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This Court held that no estate duty was 
liable to be charged on either of the pro- 
perties. The main principle is discussed 
with reference to the house property and 
approving the decision of the Mysore 
High Court in the case of Controller of 
Estate Duty v. Aswathanarayana Setty, 
(1969) 72 ITR 29 (Mys) the same princi- 
ple was applied with reference to the 
sum of Rs. 1,00,000/- also. The ratio in 
Munro’s case as also in another decision 
of the Privy Council in Commr. of Stamp 
Duties of New South Wales v. Perpetual 
Trustee Co. Ltd.. 1943 AC 425, was ap- 
plied and it was held:— 


“The donor could, therefore, only trans- 
fer possession of the property which the 
nature of that property was capable of, 
which in this case is subject to the 
tenancy. He could do nothing else to 
transfer the possession in any other 
manner unless he was required to ef- 
fectuate the gift for the purpose of S. 10 
of the Act by getting the firm to vacate 
the premises and handing over posses- 
sion of the same to the donees leaving 
the donees thereafter to lease it out to 
the firm. Even then the objection of the 
learned advocate that since the donor 
was a pariner in the firm which had 
taken the property on lease, he derived 
benefit therefrom and was, therefore. 
not entirely excluded from the posses- 
sion and enjoyment thereof, will never- 
theless remain unsatisfied. To get over 
such an objection, the donees will have 
to lease out the property after getting 
possession: from the firm to some other 
person totally unconnected with the 
donor. Such an unreasonable require- 
ment the law does not postulate. The 
possession which the donor can give is 
the legal possession which the circum- 
stances and the nature of the property 
would admit. This he has given. The 
benefit the donor had as a member of 
the partnership was not a benefit refer- 
able in any way to the gift but is un- 
connected therewith.” 

It should be noticed that, though not ex- 
plicitly but implicitly, some departure 
was made from the ratio of the Privy 
Council case in Chick’s case. When the 
principle of Munro’s case was applied it 
was onthe basis that what was gifted by 
the donor wasthe whole ofthe property 


- minus the rights of the partnership which 


were shared and enjoyed by the donor 
also; the donor enjoying the same bun- 
die of rights in the partnership which he 
was enjoying before the gift did not bring 
the case within the ambit of 8, 10. But 


3 
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the implicit departure from the Chick’s 
case was when it was said that the bene- 
fit the donor had had as a member of the 
partnership was not a. benefit referable 
in any way to the gift but is unconnect- 
ed therewith This departure can be 
attributed to the very subtle distinction in 
the facts of the two cases and it is neces- 
sary to highlight them. In Chick’s case 
the donor as a partner came to share the 
possession and enjoyment of the property 
by the partnership firm long after the gift, 
while in Gounder’s case- the benefit which 
the donor was enjoying as partner in the 
property gifted was existing at the time 
of the gift itself and continued to exist 
even thereafter. It was not exactly on 
the basis of Munro’s case that it was said 
so. Similar was the view expressed by 
_ the Mysore High Court in Setty’s case 
in -relation to the gift’ of money in a 
partnership firm where the donor was a 
. partner and the ` sons, the donees, were 
also taken as partners. Even then, it was 
pointed out that the benefit in the pro- 
perty namely the money gifted which. 
the donor was enjoying and continued 
to enjoy as a partner was not sufficient 
to bring the case within the ambit of 
S. 10 irrespective of the question whe- 
ther that benefit was referable or not to 
the gift. In other words, if the benefit 
was referable to the gift then the pro- 

perty would be covered by S. 10. other- 
wise not. The same Bench which decid- 
ed Gounder’s case followed it in the case 
of Commr. of Income-tax and ‘Controller 
of Estate Duty, . Madras v. N. R. Rama- 
rathnam, (1973) 91 -TTR 1 (SC). In this 
' case the facts in relation to the aa of 
money by the donor in ~ favour of his 
three: sons and the daughter were almost 
identical to those of Gounder’s case except 
that the three sons & daughter were also 
partners in the firm. Yet applying the 
ratio in Gounder’s case it was held that 
the amounts gifted were not chargeable 
to estate duty under Section 10. l 


11. We’ may now refer to the decision 
` of a Bench ofthis Court to which one of 
‘us (Untwalia J.) wasa party in the case of 
Controller of Estate Duty, Kerala v. 
R: V. Viswanathan, .(1976) 105 ITR 653. 
The deceased was the sole proprietor of 
the business. He gifted the sums of Rup- 
pees 2,70, 000/- to his four major and two 
minor sons each son getting a sum of 
Rs. 45,000/-. The transfers were made by 
book entries. It was held that there was 
no absolute transfer of the sum of Rup- 
pees 2,70,000/-. It was a part of the 
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‘other than those of the factum of gift, 


ALR: 


scheme to transfer 6/7th share in the | 
business in favour of the sons, The trans- ’ 
fer was made subject to the ` condition. 
that the sons would use it as capital. not ` 
for any benefit of the deceased donor 
but for each of them becoming entitled | 
to 1/7th share in the business. In other 
words, the mere fact that the partnership - 
may make use.of the sums of money 
gifted in which the donor also was a part- 
ner did not mean that he was allowed to 
enjoy or derive any benefit in the money 
gifted, which could be referable to the 
gift itself.’ ` 


12.. To avoid the conflict in the ap-, 
plication of the ratio of the various 
Supreme Court cases as seems to have 
been done by some of the High Courtay 
we would like to clarify and elucidate 
some of the aspects and facets of | the 










joyment-of which is allowed to a part- 
nership firm in which. the donor is a 
partner, then the mere fact of the donor 
sharing the enjoyment or the benefit in 
the property is not sufficient for the ap- 
plication of S. 10 of the Act until an 
unless such enjoyment or benefit 
clearly referable to the gift, i e. to the. 

with such enjoyment or benefit 
by the donee or permitting the donor td 
share them out of the bundle of rights 
gifted in the property. If the’ possession 
enjoyment or henefit of the donor in the 
property is consistent with the other 
facts and circumstances of the case 


then it cannot be said that the donee had 
not retained the 


clusion of the donor, or to the entire ex- 
clusion of the donor in any benefit to 
him by contract or otherwise. It makes 
no difference whether the donee is a 
partner in the firm: from before or is 
taken as such at the time of the gift or 
he becomes a creditor of the partnership 
firm by allowing it to make use of the 
gifted: property for. the purposes of the 
partnership. It should ‘be remembered as 
pointed out ‘by Lindley on Partnership 
Twelfth Edition at page 178:— “If a firm 
borrows money so as to be itself liable 
for it to the lender, the capital of the 
firm is no more increased than is the 
capital of an ordinary individual 
increased by his getting into debt”. 
Although as pointed out at page 357 
“The capital of a partnership is not there- 
fore the same as its property,” even 
treating it as the. partnership property, 


` 
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the partnership property does not belong 
to a co-partner in the sense of his being 
a co-owner. The partnership firm is not 
a legal entity in the sense of having a 
legal personality of its own different 


from that of the partners. But no partner ` 


can claim a share in the partnership pro- 
perty according to his share in the part- 
ership, A creditor of the partnership is 


entitled to get back the whole of his pro-- 


perty on dissolution of the firm or other- 
wise, while a partner is entitled to get a 
share in the net assets of the property 
realized on the winding up of the part- 
nership. 


13. Mr. Desai heavily relied upon the 
decision of the Gujarat High Court in the 
case of Sakarlal Chunilal v. Controller 
of Estate Duty, Gujarat, (1975) 98 ITR 
610. A distinction was drawn after dis- 
tinguishing the decision of this Court in 
Gounder’s case between the gifts of Ru- 
pees 2,00.000/- each in favour of the two 
donees and the gifts of the sums of Ru- 
pees 1,20,000/- and the sum of Rupees 
1,99 500/- gifted to the other donees on 
the ground that the former was not an 
absolute gift but was subject to the right 
of the partnership firm -while the latter 
assumed the 
ing an absolute gift and thereafter part- 
ing with a portion of the enjoyment and 
benefit in the gifted property in favour 
of the donor by investing the money in 
the ‘partnership. In the enunciation of 
the principle of law there is no appreci- 
able, as there could not be any, differ- 
ence between what was said in Gounder’s 
case by this Court and what has been 
said by the learned Chief Justice in the 
Gujarat case. But in the application of 
the principle to the facts of the two ag- 
gregate sums of money it was possible to 
take a different view. In relation to the 
gifts of Rs. 1,20,000/- it was possible to 
take a view, that it was a part and parcel 
of the same transaction namely the re- 


ceipt of the money by the donees by gift 


and their investing the same in the 
partnership firm. So was it possible in re- 
gard to the sum of Rs. 1,99,500/-. How- 
ever a different view was taken by the 


High Court. Butin the instant case it is 


clear that the ratio of the decisions of this 
Court referred to above is squarely ap- 
plicable and the Tribunal as well as the 
High Court was’ right in holding that no 
estate duty could be charged in respect 
of the two sums of money viz. _ Rupees 
1,00,000/- and Rs. 50,000/-. 

14. Similarly in the application of the 


ratio some difference of opinion will ap- 


Controller, E. D., Punjab v, Kamla Vati 


character of first there be-- 
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pear to have been expressed by the High 
Courts in the case of Controller of Estate 
Duty v. Chaman Lal Bery, (1977) 106 


TTR 865 (All); Controller of Estate Duty 


v. B. V. Kapadia, (1977) 108 ITR 1008 


(Cal), Controller ‘of Estate Duty, Madras 


v S.A. Rahman, (1978) 111 ITR 422 (Mad) 
and Controller of Estate Duty, Madras v. 
V. S. Suryanarayanan, (1978) 114 ITR 599 
(Mad). It is not necessary for us to enter 
into the fine distinction drawn by the 
High Courts in each of the cases refer- 
red to above. But we want to emphasise 
that the principles of law laid down by 
this Court in several decisions which we 
have reviewed in this judgment with 
some further clarification and elucida- 
tion should be carefully and broadly ap- 
plied to the facts of each case without 


. doing too much of dichotomy and hair 


splitting of facts so as not to easily ap- 
ply or not to apply the provision of law 
contained in S. 10 of the Act. 


15. The facts of Civil Appeal 2528 of 
1972 are that in April or May, 1858, 

Jaishi Ram, the deceased made gifts of 
Rs. 20,000/- each in favour of his son 
Jagdish Chand and his four daughters-- 
in-law. The donees invested the entire ` 
sum of Rs. 1,00,000/- gifted to them in 
the firm in which Jaishi Ram was a part- 
ner. Jaishi Ram died on October 23, 1961. 
It appears these donees were not part- 
ners in the firm nor were they taken as 
such after the gifts were made in their 
favour. Yet, applying the same principle 
of law the Tribunal as well as the High 
Court has held that the accountable per- 
son is not liable to pay estate duty on 
the sum of Rs, 1,00,000/-. Here the donees 
remained creditors and the sums gifted 
were already being utilised by the firm. 
The same remained being utilised. 
Squarely Munro’s ratio is applicable. In 
our opinion, this case is on a stronger 
footing than that of Civil Appeal 2527, 
as was rightly conceded by Mr. S. T. 
Desai also. We, therefore, uphold the | 
decision of the High Court in this Hoa 
also, 


_ 16. For the reasons stated above, both 
the appeals are dismissed. Civil Appeal 
2528 is dismissed with costs but there 
will be no order as to costs in Civil Ap- 
peal 2527 of 1972 as the hearing of this 


appeal proceeded ex parte. 
Appeals dismissed. 
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(From: (1969) 2 Mys LJ 593) 
R. S. SARKARIA AND 
O. CHINNAPPA REDDY, JJ. 
ca Appeal No. 272 of 1970, D/- 13-11- 
State of Mysore and others, Appellants 
v. Sundaram Motors Pvt. Lid, Respond- 
ent. i 


Mysore Motor Vehicles. Taxation Act 
(35 of 1957), Section 3 (1) & (2) — ‘Kept’ 
in the State of Mysore — Meaning — It 
is something more than mere stoppage or 
halt for rest, food etc. in course of tran- 
sit through Mysore — (Words & Phrases 
~ Kept) — (Interpretation of Statutes 
~ Absence of definition of term). 


A motor vehicle, passing through the 
territory .of the State of Mysore and 
making short halts for rest, food etc, 
during transit, on way to its destination 
in another State 
case) is not a motor vehicle ‘kept’ in the 


~- State of Mysore (now Karnataka) with- 


in the contemplation of Section 3 (1). 
(Paras 1, 15) 


-æ 


Sub-section (2) of Section 3 is to be. 


read with sub-section (1). Thus read, if 
is plain that, in order to be taxable un- 
der the section, a motor vehicle must be 
capable of use on road, and further, it 
must be ‘kept’ in the State of Mysore, 
though in the case of vehicle belonging 


' to persons not resident in the State, the 


duration of such ‘keeping’ may be for a 
period shorter than a quarter but not ex- 
ceeding thirty days, In the instant case, 
there was no dispute that the vehicles 


` concerned were capable of use on roads, 
-and, in fact, they journeyed by road 


through the State. But the motor vehi- 
cles which merely passed through the 
State of Mysore were not ‘kept’ for the 
duration of their journey in the State of 
Mysore, within the meaning of Sec- 
tion 3 (2). . (Para 7J 


The word ‘kept’ has not been defined 
in the Taxation Act. It has, therefore, to 
be interpreted in its ordinary popular 
serise, consistently with the context. In 
association with the use of the vehicle, 
therefore, the word ‘kept’ has an element 
of stationariness. It is something differ- 
ent from a mere state of transit or a 
course of journey through the State. It 
is something more than a mere stoppage 
or halt for rest, food or refreshment ete. 


LW/LW/G62/79/VBB 


(1968) 3 All ER 732: 


(Tamil Nadu in this | 


AIR. - 
in the course of transit through the ter- 


‘rltory of the State. (1963) 3 All ER 732 ` 


and (1862) 31 LJ MC 163, Rel. on; (1969) 
2 Mys LJ 593, Affirmed. , (Para 8} 
Cases Referred : Chronological Paras 


(1863) 3 WLR 970,. 

Dudley v. Holland 14 
(1862) 31 LJMC 163, Biggs v. Mitchel 
13 

Mr. R N. Nath, and Mr. M. Veerappa 
Advocates, for Appellants; Mr. M. Nate- 
san, Sr. Advocate (Mrs. S. Gopalakrish- - 
nan, Adyocate with him), for Respondent, 


SARKARIA, J.:— Whether a motor 


- vehicle passing through the territory o 


the State of Mysore on way to its desti- 
nation in another State is a motor 
vehicle “kept” in the State of Mysore 
(now Karnataka) within the contempla- 
tion of Section 3 (1) of the Mysore Motor 
Vehicles Taxation Act, 1957 (hereinafter 
referred to as the Taxation Act), is the 
short question that falls for consideration 
in this appeal by special leave direcied 
against a judgment, dated April 14, 1969, 
of the High Court of Mysore. The mate- 
rial facts bearing on the question are as 
follows : 


2.. The respondent, M/s. T. V. Sunda« 
ram Iyengar & Sons. Pvt. Ltd., whose re- 
gistered office is in the State of Tamil 
Nadu, is a dealer in motor vehicles which 
are manufactured at Bombay. Some of 
those vehicles are sold in Mysore State, 
while others are sold outside Mysore 
State. But those vehicles which are sold 
outside the State of Mysore in other 
States passed through its territory under 
temporary registration number plates 
issued after receipt of token tax by the 
Bombay Motor Vehicles Authority. Such 
vehicles entered the State of Mysore at 
its border in Belgaum District and go out 
at its border in Kolar District, thus rup- 
ning through the territory of Mysore 
State by road over a distance of about 
400 miles. l 


3. The R. T. O., Belgaum, issued a 
communication, dated September 27, 
1966, to the respondent demanding tax 
on such vehicles (new cars and chassis) 
passing through the territory of Mysore. 
After exhausting his remedies under the 
Taxation Act, the respondent filed a pe- 
tition under Article 226 of the Constitu- - 
tion, to challenge the validity of the de- 
mand notices and the Circular, dated 
October 10, 1966, issued by the Transport 
Commissioner, directing recovery of tax 
at the rates specified in Part B of the 
Schedule to the Taxation Act, in respect 
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of those vehicles which do no more than 
pass through the State of Mysore ito 
reach their destination. 


4. The Division Bench of the High 
‘Court, who heard the writ, petition, held 
that such vehicles which merely pass 
through Mysore State are not those ‘kept’ 
in the State of Mysore within the mean~ 
ing of Section 3 (2) of the Taxation Act, 
and, as such, are not taxable under the 
Taxation Act. In the result, the High 
Court allowed the writ petition and 
quashed the direction of the Commis- 
sioner in paragraph 6 of his Circular of 
October 10, 1966, for the recovery of the 
tax in question from the respondent. 
Hence this appeal by the State. 


5. The material part of Sec. 3 reads 
as follows: 


“S. 3. Levy of tax.— (1) A tax at the 
rates specified in Part A of the Schedule 
shall be levied on all motor vehicles suit- 
able for use on raads, kept in the State 
of Mysore: 


Provided that in the case of motor 
vehicles kept by a dealer in or manufac- 
turer of such vehicles for the purpose of 
trade, the tax shall only be levied and 
paid by such dealer or manufacturer on 
vehicles permitted to be used on roads in 
.the manner prescribed by rules made 
under the Motor Vehicles Act, 1939. 


Explanation- A motor vehicle of 
which the certificate of registration 18 
current shall for the purpose of this 
Act, be deemed to be a vehicle suitable 
for use on roads. 

(2) Notwithstanding ‘anything contained 
in sub-section (1), taxes at the rates spe- 
cified in Part B of the Schedule shall be 
levied on motor vehicles belonging to or 
in the possession or control of persons, 
not ordinarily residing in the State of 
Mysore and kept inthe State of 
Mysore by such persons for periods 
shorter than a quarter, but not exceed- 
ing thirty days. 

(3) ieii id 

6. The appellant-State maintains that 
sub-section (2) of the section was applic- 
able to such vehicles because while pas- 
sing through the territory of the State, 
they use the roads of the State over a 
distance of 400 miles during their jour- 
ney interspersed by halts in the State, 
and therefore, it can be said that such 
vehicles are ‘kept’? for use on roads in 
the State within the meaning of S. 3 (2). 
According to the learned counsel for the 
appellant the test of whether a vehicle 
is exigible to tax under Section 3 (2) is, 


_condition, position ete? In 


Li 
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whether it is suitable for use on roads 
and, in fact, substantially uses the roads 
in the State of Mysore. In the present 
case, the argument proceeds, this test 
was satisfied because for an appreciable 
period such vehicles remain in the terri- 
tory of the State and use its roads, and 
as such, are taxable under sub-section (2) 
of Section 3. 


7. The contention does not stand a 
close examination. Sub-section (2) is to 
be read with sub-section (1). Thus read, 
it is plain that in order to be taxable 
under the section a motor vehicle must 
be capable of use on road, and further 
it must be kept in the State of Mysore, 
though in the case of vehicle belonging to 
persons not resident in the State, the 
duration of such ‘keeping’ may he for a 
period shorter than a quarter but not ex- 
ceeding thirty days. In the present case, 
there is no dispute that the vehicles con- 
cerned are capable of use on roads, and, 
in fact, they journey by road throug 
the State. The problem thus resolves it- 
self into the issue: whether the motor 














‘kept’ for the duration of their journey 
in the State of Mysore within the mean 
ing of Section 3 (2)? In our opinion, the 
High Court has rightly answered this 
question in the negative. 


8. The word ‘kept’ has not been de- 
fined in the Taxation Act. We have, 
therefore, to interpret it in its ordinary 
popular sense, consistently with the con- 
text. The word ‘kept’ has been repeated- 
ly used in the section. In sub-section (1), 
it occurs in association with the phrase 
“for use on roads”. In that context, th 
ordinary dictionary meaning of the word 
‘keep in’ is ‘to retain’, ‘to maintain’ or 
cause ‘to stay’, or remain in a place, ‘to 
detain’, ‘to stay or continue in a specified 
association 
with the use of the vehicle, therefore, 
the word ‘kept’ has an element of sta- 
tionariness. It is something different from 
a mere state of transit or a course of 
journey through the State. It is some- 
thing more than a mere stoppage or halt 
for rest, food or refreshment etc., in the 
course of transit through the ‘territory 
of the State, 


9. The unsoundness of the contention 
of the appellant’s counsel, viz., that a 
vehicle capable for use on roads, owned 
by a non-resident, remaining for one or 
two days in the territory of Mysore State 
in course of transit, will also be exigible 
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to tax under Section 8, can be demon- 
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strated by taking an example. Supposing . 


the respondents taking their vehicles 
(capable for use on road) by rail through 
the territory of Mysore State to their 
outside destination,, and in the course of 
that journey, the train halts for a week, 
in all, at stations in Mysore State then, 
if the wide interpretation demanded by 
the appellant is adopted such vehicles 
will be exigible to tax. This indeed will 
be an absurd result. Such an interpre- 
tation of the word ‘kept’ will be wholly 
beyond the ken of the Legislature. 


10. In the view we take, we can de- 
Tive support from two decisions of the 
English Courts. 


11. In Dudley v. Holland, (1963) 3 All © 


ER 732 the appellant carried on a garage 
business adjoining a public road. He had 
bought a motor car in the course of his 
business and was offering for sale in the 
' garage showroom. He moved that car 
into the public road in order to allow 
the showroom to be rearranged. ` There 
was no excise licence in force for the car. 
It was found there by a police constable. 
The appellant was charged with unlaw- 
fully keeping on a public road a mecha- 
nically propelled vehicle for which an 
excise licence was not in force, contrary 
-~ to Section 7 of the Vehicles (Excise) Act, 
1962. The question for the opinion of the 
Court was, whether the mere presence of 
a stationary mechanically propelled vehi- 


cle on a public road, constitutes ‘keep-. 


ing’ the vehicle on the road within the 
meaning of Section Tof the Vechicles 
' (Excise) Act, 1962. Lord Parker, C. J., 
who delivered the leading judgment of 
the Court, answered this juestion in the 
_ negative, in these terms: 


"I approach the word ‘keeps’ in what 
seems to me the ordinary meaning of 
some continuing process; not a mere iso- 
. lated moment, but a, keeping of the car 


~~ 


there, ‘at any rate for some interval of. 


time. It is no doubt a matter of degree 
and fact in every case......... my 
judgment, ‘keeping’ means’ something 
more than that, both according to its 
ordinary meaning and when it appears in 
conjunction with the other word ‘uses’.” 

12. The principle is applicable to the 


present case. A mere state of 
running through or even halting 
of the vehicle in the course 
of the journey through the State of 


Mysore for its outside destination, will 
not be sufficient to constitute ‘keeping’ of 
that vehicle in the State within the mean- 
ing of ECHO 3. : 


3 
AJR. 

13. The other case is Biggs v. Mitchell, 
(1862) 31 LJMC 163. The` ratio of this 
case has been extracted in words and 
Phrases Legally Defined, Vol. 3 at page 
116. In Biggs v. Mitchell, the interpreta- 
tion of the word ‘keep’, as used in Sec- 
tion: 11 of Statute (1772) 12 Geo. 3 c 61, 
came up for consideration. That section 
enacted that’ no person or persons should 
have or ‘keep’ at any one time, being a 
dealer or dealers in gunpowder, more 
than 200 lb. of gunpowder, and not being 
such more than 20 lb. of gunpowder in 
any house, mill, etc., occupied by the 
Same person or persons within ` certain 
limits. The question before the Court was 


~whether a person who receives powder in 


the course of transit, and makes a neces- 
sary halt, instead of sending it on imme- 
diately, can be said to be ‘keeping’ the 
same within the meaning of Section 11. 
Crompton, J. answered this question, 
thus: | 

“It seems to me that it is not made 
out that the mere halting in London, for 
the purpose of sending from one railway 
to another, when it is necessary that 
there should be halting in some place or 
other, is a ‘keeping’...... I think there 
can be no keeping within S. 11, when it is 
in course of transit.” 

14. On parity of reasoning, a vehicle 
in transit through the State’ of Mysore, 
or even making a necessary halt for a 
short interval during transit, cannot be 
paid to be vehicle ‘kept’ for- use on roads 
in the State of Mysore. i 

15. ‘In the light of all that has b 
said above, we uphold the interpretatio 
put by the High Court on Section 3 o 
the Taxation Act, and answer the qu 
tion posed at the commencement of t 
judgment in the negative, i 
this appeal, leaving the parties to pay 
and bear their own costs in this Court. 


Appeal dismissed, 
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(From: Bombay)* ! 
V. D. TULZAPURKAR AND 
E. S. VENKATARAMAIH, JJ. 
Civil Appeal No. 2229 of 1978, D/- 7-1i4 ` 
1979... 
Dadaji alias Dina, Appellant v. Sukh- 
deobabu and others, Respondents. 
(A) Constitution (Scheduled . Tribes) 
Order (1950), Schedule, Part IX Entry 18 








*Fle. Petn. No. 2 of 1978, D/- 12-10- 1978 


(Bomi). 
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(amended by Act 108 of 1976) — ‘Kshe- 
triya Bidwaik Mana” — Not a’ Scheduled 
Tribe — No affinity with “Gond” com- 
munity — Not covered by Entry 18. 


(Constitution of India, Arts. 332; 366 (25), . 


342; Representation of the 
(1951), S. 5 (a). 


"Kshetriya Bidwaik Mana” community 
is not a Tribe mentioned in the Schedule 
to the Order. Maha community referred 
to in Entry No. 18 of Part IX of the 
Schedule to the order is a sub-tribe of 
“Gond”. Thus a person belonging to 
“Kshetriya Bidwaik Mana” is not eligible 
to contest election from a constituency 
reserved for Scheduled Tribes. The ‘Mana’ 
community included in Entry No. 18 can 
only be that which has affinity with 
‘Gonds’ and any other community which 
also bears the name ‘Mana’ but does not 
have any such affinity cannot be deemed 
to fall within the scope of ‘Mana’ -in 
Entry No. 18. Ele. Petn. No. 2 of 1978, 
D/- 12-10-1978 (Bom), Affirmed. 

(Paras 16, 20) 


Omission of the word ‘including’ in 
Entry 18 as compared to .corresponding 
Entry prior to 1976 amendment does not 
lead to the conclusion that a person be- 
longing to any ‘Mana’ community should 
be treated as a person belonging to- a 
Scheduled Tribe even though it had no 
affinity with the ‘Gond’ tribe. It is signi- 
ficant that even when it was possible to 
give an extended meaning to the expres- 
sion ‘Mana’ appearing in Entry 12 in the 
Order before the amendment relying on 
the presence of the word ‘including’ in 
that Entry, only a restricted meaning was 
given to it and it was held by the Sup- 
reme Court that only that ‘Mana’ com- 
munity which had affinity with the Gond 
community could’ be considered as a 
Scheduled Tribe and that Kshetriya Bid- 
walk Mana community could not be 
treated as a Scheduled Tribe. (1968) 38 
Ele. LR 212 (SC), Rel. on. (Paras 11, 12) 


Certain communities have been group- 
ed together under a single entry in the 
light of Art. 342 of the Constitution 


People Act 


which requires parts of or groups within ` 


a tribal community also to be specified in 
the Order issued thereunder. It is, there- 
fore, reasonable to hold that the commu- 
nities mentioned against any specific 
entry are those which have mutual affi- 
nity amongst them. The proceedings of 
the Joint Committee also lead to the same 
conclusion. (Para 12) 


A reading of the Schedule to the Order 
shows that where there are ‘two 
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. would haye shown 
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communities with the same name, one . 


‘having affinity with a tribe.and the other 


not having anything to do with such 
tribe and both are treated as Scheduled ° 
Tribes the community which has affinity 


with another tribe is shown along with 


it in the same group against a single 
entry and the other is shown against a 
different entry. If the Parliament intend- - 


ed to treat Kshetriya Bidwaik Mana 


community also as a Scheduled Tribe, it 
‘Mana’ community 
under a separate entry. No such entry is 
found in the Schedule. (Para 14) 


(B) Interpretation of Statutes — Punc- 
tuation marks -— Do not control meaning 
of a Statute when it is otherwise obvi- 
ous, (Para 15) 
Cases Referred: Chronological . Paras 
(1977) 1 SCR 878: AIR 1977 SC 90: 1976 


Lab IC 1778) ` ' 12 
(1968) 38 Ele LR 212 (SC) 2, 9 
1899 AC 99: 79 LT. 473, Dilworth v. 

Commr. of Stamps i 11 


‘M/s. N. N. Keshwani and Ramesh N. 
Keshwani, Advocates, for Appellant; Mr. 
A. K. Ganuli, Advocate, for Respondents, 


VENKAT J..— This appeal 
is filed under Section 116-A of the Repre- 
sentation of the People Act, 1951 (Act 
No. 43 of 1951) (hereinafter referred to as 
‘the Act’) against the judgment of the 
High Court of Bombay (Nagpur Bench) 
in Election Petition No. 2 of 1978 by 
which the election of the appellant to the 
Maharashtra Legislative Assembly from 
the Armori Constituency (No. 151) in 
Chandrapur District at the general elec- 
tion held in February, 1978 was set aside. 
The Armori Constituency was reserved 
for Scheduled Tribes. The appellant and 
respondents Nos. 1 to 4 were the candi- 
dates at the election. As the appellant 
secured the highest number of votes, he 
was declared as having been elected by 
the Returning Officer, In his nomination 
paper, the appellant declared that he be- 
longed to ‘Mana’ community. Respon- 
dents Nos. 1, 2 and 4 declared themselves 
as "belonging to ‘Pradhan’ community 
and respondent No, 3 claimed that he be- 
longed to "Raj Gond’ community. After 
the result of the election was declared, 
respondent No: 1 who had secured the 
next: highest number of votes at the 
election filled an election petition under 
Section 81 of the Act before the High 
Court of Bombay calling im question the 
election of the appellant. One of the 
grounds urged in the petition was that 
the appellant did not belong to any of 
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- the Scheduled Tribes specified in Part IX 
of the Schedule to the Constitution (Sche- 
duled Tribes) Order, 1950 (hereinafter 
referred to as ‘the Order’ as it stood at 
the time of the election ‘and was not, 
therefore, qualified to be chosen to fill 
the seat which was reserved for Sche- 
duled Tribes. It was alleged that the ap- 
pellant belonged to Kshetriya Bidwaik 
Mana community and not to the ‘Mana’ 


community referred to in Entry No. 18 


of Part IX of the Schedule to the Order. 
Respondent No. 1 also claimed that in 
the event of the appellant’s election be- 
ing declared as void, the Court should 
make a declaration that he (respondent 
No. 1) himself had been duly elected. The 
-High Court upheld the. contention of re- 
spondent No. 1 that the appellant did not 
belong to any of the Scheduled Tribes 
referred to in Part IX of the Schedule to 
the Order and declared his election as 
- vold, The other prayer made by respon- 
dent No. 1 that he should be declared as 
elected was, however, rejected. Aggriev- 
ed by the judgment of the High Court, 
the appellant has came-up in appeal to 
this Court. 


2. It should be mentioned at this stage 
that in the general election held in the 
year 1967, the appellant was declared as 
a successful candidate from the very 
same constituency which was a constitu- 
ency reserved for Scheduled Tribes at 
that time also and ‘that on an election 
petition being filed against the appellant, 
the High Court held that he did not. be- 
long to any of the Scheduled Tribes men- 
tioned in the appropriate part of the 
Schedule to the Order at that time and 


therefore he was not qualified to contest - 


the election. Accordingly his election was 
set aside. In the appeal filed before this 
Court, the judgment of the High Court 
was affirmed vide Dina v. Narayan Singh, 
' (1968) 38 Ele LR 212 (SC). In the course 
of the decision of this Court, it was held 
that the appellant belonged to ‘Kshetriya 
Bidwaik Mana’ community and not to 
the ‘Mana’.community referred to in 
Entry No. 12 of Paragraph 5 of Part 
VII-A of the Schedule to the Order as 
it stood at the time of the said election 
for the reasons to which we shall avert 
hereafter. 


3. In the election petition out of 
which this appeal arises, respondent No. 
1 pleaded that the appellant belonged to 
‘Kshetriya Bidwaik Mana’ community 
which was not a Tribe mentioned in the 


Schedule to. the Order and that the ap- 
| pellant was not a member of the ‘Mana’ 


Dadaji v. Sukhdeobabu (Venkataramaih J.) 


A-LE. 


community referred to in Entry No. 18 
of Part IX of the Schedule to the Order 
as it stood at the time of the election in 
question. It was further alleged that the 
said ‘Mana’ community was a sub-tribe 
of Gond tribe and it had no relationship 
with the ‘Kshetriya Bidwaik Mana’ com- 
munity to which the appellant belonged. 
The appellant denied the above allegation 
that there were two types of Manas viz. 
(a) ‘Mana’ a sub-tribe of ‘Gond’ referred 
to in Entry No. 18 of Part IX of the 
Schedule to the Order and (b) ‘Kshetriya 
Bidwaik Mana’ community. He further 
contended that the ‘Mana’ community to 
which he belonged had been included in 
that Entry after the Schedule to the 
Order was amended by the Scheduled 
Castes and Scheduled Tribes Order (Am- 
endment) Act, 1976. 


4. In order to appreciate the rival 


` contentions, it is necessary to make a - 


brief survey of the law bearing on the 
question. Article 332 of the Constitution 
provides that seats- shall be reserved for 
the Scheduled Castes and the Scheduled 
Tribes, except the Scheduled Tribes in 
the tribal areas of Assam and Nagaland, 
in the Legislative Assembly of every 
State and that the number of seats for 
the Scheduled Castes and the Scheduled 
Tribes so reserved shall bear; as nearly 
as may be, the same proportion to the 
total number of seats in the Assembly as 
the population of the Scheduled Castes 
in the State or of the Scheduled Tribes. 
in the State or part of the State, as the 
case may be, in respect of which seats 
are so reserved, bears to the total popu- 
lation of the State. The expression ‘Sche- 
duled Tribes’ with which we are con- 
cerned in this case is defined in clause (25) 
of Article 366 of the Constitution as such 
tribes or tribal communities or parts of 
or groups within such tribes or tribal 
communities as are deemed under Arti- 
cle 342 to be Scheduled Tribes for the 
purposes of the Constitution. Article 342 
(1) of the Constitution provides that the 
ent may with respect to any State 
or Union territory and where it is a State 
after consultation with the Governor 
thereof, by public. notification, specify 


. the tribes or tribal communities or parts 


of or groups, within tribes or tribal com- 
munities which shall for the purposes of 
the Constitution be deemed to be Sche- 
duled Tribes in relation to that State or 
Union Territory, as the case may be. It 
was in pursuance of this constitutional 
provision that the President issued the 
Order specifying the tribes -or tribal 
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communities which should be deemed to 
be Scheduled Tribes in relation to the 
several parts of India. Article 342 (2) of 
the Constitution confers the power on 


the Parliament to modify by law the 


order issued under Article 342 (1) by in- 
eluding in or excluding from the list of 


Scheduled Tribes specified therein any. 


tribe or tribal community or part of or 
group within any tribe or tribal commu- 
nity. Section 5 (a) of the Act provides 
that a person shall not be qualified to be 
chosen to fill a seat in the Legislative 
Assembly of a State unless, in the case 
of a seat reserved for the Scheduled 
Tribes of that State he is a member of 
(Contd. on Col. 2) | 


Gond including — 
Arskh or Arrakh 
i 


Bat Maria or Bada Marta 
Bhatola 

Bhimma 

Bhuta, Koflabhuts or en 
Bhar 

Bisonhorn Maris 

Chota Maria $ 
-Dandami Maria 

Dhuru or Dhurwa 

Dhoba 


bb 13, 


Hill Maria 


8. The 30th tribe amongst the tribes 
included within the broad classification 
of ‘Gond’ tribe is ‘Mana’ tribe. As men- 
tioned earlier, the claim of the appellant 
that he belonged to the said tribe in the 
previous case was negatived. In August, 
1967, a Bill was introduced in the Lok 
Sabha proposing to amend the Schedule 
to the Order. By that Bill, it was propos- 
ed to substitute the Schedule to the 
Order as it stood then by a new Sche- 
dule. Part VOI of the new Schedule relat- 
ed to Maharashtra. Entry No. 22 in that 
Part read as follows:— 


(See Entry No. 22 on next page) 


8, In the proposed Entry, ‘Mana’ com- 
munity was shown as a sub-tribe of 
Gond tribe. With the concurrence of the 
Rajya Sabha, the Bill was referred to 
a joint Committee of the Parliament 
presided over by Shri Anil K. Chanda 

-The Report of the Joint Committee on 


S 
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| Article 342 (1) 
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any of those tribes and is an elector for 
any Assembly constituency in that State, 
The area in which the appellant and re- 
spondents Nos. 1 to 4 are residing is 
situate within the area known as Gad- 
chiroli and Sironcha Tahsils of the 
Chandrapur District of the State of 
Maharashtra. Prior to the amendment 
made in 1956, Entry No. 12 in the rele- 
vant part of the Schedule to the Order 
read as “Gond including Madia (Maria) 


‘and Mudia (Murla)”. By the Scheduled 


Castes and Scheduled Tribes (Amend- 
ment) Act 63 of 1956, the said Entry No. 
12 was substituted by Entry No 12 in 
Paragraph (5) of Part VII-A of the Sche- 


dule to the Order which was as follows: 


Kundra 

Kalanga 

Khatola 

Koitar 

Kova 

Khirwar or Khirwara 
Kucha \aria 

Kuehaki Maria 

Madia (Maria) 

Mona 

Mannewar 

Moghya or Mogis or Monghya 
Mudia (Maria) 

Nagarchi 

Nag wanghi 

Ojha 

Raj 

Sonjbart Jharoks 

Thatia or Thotys 

Wade Maria or Vado Maria.” 


the Bill was presented to the Lok Sabha 
on November 17, 1969. In so far as the 
amendments proposed to the Schedule to 
the Order were concerned, the Joint 
Committee inter alia observed at Para- 
“graph 20 (ii) thus:— 


“20 (ii). The Committee feel that the 
proposal to specify the tribes, the syno- 
nyms and the sub-tribes in three sepa- 
rate columns will not be appropriate. As 
in the case of Schedule Castes Orders, 
the Committee are of the view that it 
would be best to follow the wording of 
of the Constitution and 
specify “The tribes or tribal communi- 
ties,’ or parts of, or groups within, tribes 
or tribal communities”. Each of the Sche- 
duled Tribes Orders have been modified 
accordingly, and in the lists of Scheduled 
Tribes the main tribe name is written 
first followed by the synonyms and sub- 
tribes in alphabetical order,” 
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Tribe Synonym Sub. tribe 
1 . & | a. 
"92, Gond - Koitur Arakh Kalangs 
Bada Madia Kandra l 
Bhatola , ` Koya 
Obhota Madia Khirwar 
Dandami Madia 'Kuoha Madia 
-- Dbulia _Kuchaki Madia 
‘Dhuru or Dhurwa Machalix Madis 
Dhoba- Mana a 
° Dorla Mavnewar | 
Gaiki Mudia 
g Gaita Nagarohi -7 
Geita or Gaiti N 
Nsikpod 
j Ojha 
Sonjher! Jharekha 
-. Thatia or Thotia.” 


7. The Joint Committee also recom 
mended that the Mana sub-tribe refer- 
red to in the Bill should be excluded 
from the Schedule to the Order altoge- 
ther. Thereatfer the matter was again 
considered by the Parliament. In the 
Statement of Objects and Reasons dated 
May 12, 1976 attached to the Bill, it was 
stated as follows: — 


"Under the Scheduled Castes and Sche- 
duled Tribes Orders some communities 
have been specified as Scheduled Castes 
or as Scheduled Tribes only in . certain 
areas of the-State concerned and not in 
respect of the whole State. ‘This has been 
‘causing difficulties to members of . these 
communities in the areas where . they 
have not been so specified. “The present 
Bill generally seeks to remove these area 
restrictions, However, in cases where con- 
tinuance of such restrictions were speci- 
fically recommended by the Joint Com- 
mittee on the Scheduled Castes and 
Scheduled Tribes Orders (Amendment) 
Bill, 1967, no change is being 
The Committee had also . recommended 
exclusion of certain communities from the 
lists of Scheduled Castes and Scheduled 
„Tribes. These exclusions are not being 
made at present and such communities 
are being retained in the lists with the 
present area restrictions. Such of the 
` communities im respect of which the 
Joint Committee had’ recommended ex- 
clusion on the ground that they were not 
found in a State are, however, being ex- 
cluded if there were no returns in re- 
spect of. these communities. in the cen- 
suses of 1961 and 1971...... 


Thereafter the Scheduled oe and 
Scheduled Tribes Orders (Amendment) 


effected. 


Act, 1978 (Act No. 108 of 1976) was pass 
ed by the Parliament and it had come 
into force before the election in question 
was held. By the above Act, the entire 
Schedule to, the Order as it stood prior , 
to the amendment was substituted by a 
new Schedule consisting of XVI parts. 
Part IX of the new Schedule relates to 
the State of Maharashtra. Entry No. 18 
of Part IX of the new Schedule corres- 
ponds to Entry No. 22 of the Bill refer- 
red to above and to Entry No. 12 in 
Paragraph (5) of Part VII-A of the Order 
as it stood prior to the amendment. Entry 
No. 18 of Part TX of the Schedule to the 
Order after the amendment reads thus:— 


` “18. Gond; Rajgond, Arakh, Arrakh, 
Agaria, Asur, Badi Maria, Bada Maria, 


_Bhatola, Bhimma, Bhuta, Koilabhuta, 


Koilabhuti, Bhar, Bisonhorn Maria, Chota 
Maria, Dhandami Maria, Dhuru, Dhurwa, 
Dhoba, Dhulia,:Dorla, Gaiki, Gatta, Gatti, 


` Gaita, Gond Gowari, Hill Maria, Kandra 


Kalanga, Khatola, Koitar, Koya, Khir- 
war, Khirwara, Kucha Maria,’ Kuchakf 
Maria, Madia, Maria, Mana, Mannewar, 
Moghya, Mogia, Monghnya, Mudia, Maria, 
Nagarchi, Naikpod, Nagwanshi, Ojha, 
Raj, Sonjhari Jhareka, Thatia, Thotya, 
Wade Maria, Vade Maria.” 


8. It is seen from the above Entry 
that ‘Mana’ community is one of the 
communities included in the group of 
communities headed by’Gond community. 
It appears that the recommendation -of 


the Joint Committee to exclude it from 


the Schedule to the Order was not ac 
cepted by the Parliament. 


9. - If the Schedule to the Order had 
not undergone any change, there would 
not have been any room for argument 
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that the appellant was a person belong- 
ing to a Scheduled Tribe eligible to 
contest as a candidate at an _election to 
fill a seat from the reserved constituency 
as the question was concluded by the 
judgment of this Court in Dina’s case 
(supra): Mr..M. N .Phadke, learned coun- 
sel for the appellant, however, argued 
that a comparison of Entry No. 12 as it 
stood prior to the amendment and Entry 
No. 18 as it stood on the date of the elec- 
tion in question would show that the 
Parliament while substituting the Sche- 
dule by a new Schedule by Act No. 108 
of 1976 intended to' make -a departure 
from the old law and that every person 
who belonged to any ‘Mana’ community 
whether it had any affinity with Gond 
tribe or not would be entitled to the 
privilege of contesting at the election 
from the reserved constituency. The 
question for consideration before us 
therefore is whether by reason of the 
amendment made in the year 1976, per- 
sons belonging to the Mana community 
to which the appellant belonged and 
which was not a Scheduled Tribe before 
such amendment can be considered as 
_ persons belonging to a Scheduled Tribe 
after such amendment. 


10. Apart from Article 366 (25) of the 
Constitution, there is no other definition 


of the expression’ “Scheduled Tribes”.. 


Scheduled Tribes are, therefore, only 
those which are deemed under Article 342 
of the Constitution to be Scheduled 
Tribes, Hence in order to find out whe- 
ther a community is a Schedule Tribe or 
not, we have only to see the order which 
is made under Article 342 of the Consti- 
tution. ~ xš 


11. Mr. M. N. Phadke, learned coun- 
sel for the appellant drew the attention 
of the Court to the omission of the word 
‘including’ which according to him, had 
been used in Entry No. 12 of the Sche- 
dule as it stood prior to the amendment 
to indicate that the communities men- 
tioned after it were those having affinity 
with the ‘Gond’ tribe, from the new 
Entry No. 18 of Part IX of the Schedule 
to the Order and. contended that the 
group of 
Entry. No. 18 need not necessarily be 


those having mutual affinity amongst - 


them, On the above basis, it was urged 
on behalf of the appellant. that a person 
belonging to any ‘Mana’ community 
should be treated as a person belonging to 
a Scheduled Tribe even though it had-no 
affinity with the ‘Gond’ tribe. We find 1t 
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communities mentioned in‘ 
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difficult to agree with. the submissi 

made by him. Sometimes, the word ‘in- 
cluding’ is used in a definition to give an 
extended meaning also.to the word defin- 
ed. In Dilworth v. Commissioner o 
Stamps, (1899) AC 99 at pages 105-106, 
Lord Watson observed that when the 
word ‘include’ is used- in an interpreta- 
tion clause to enlarge the meaning of 
words or phrases in a statute “these 
words or phrases must be construed as 
comprehending, not only such things as 
they signify according to their natural 


_import but also those things which the 


interpretation clause declares that they 
shall include”. Sometimes the word ‘in- 
cludes’ is used as a synonym for ‘means’ 
and not as a word of extension, but limi- 
tation. This again is clear from the fol- 
lowing observations of Lord Watson in 


the decision referred to above:— 


. “But the word ‘include’ is susceptible 
of another construction, which may be- 
come imperative, if the context of the 
Act is sufficient to show that it was not 
merely employed for the purpose of ad- 
ding to‘the natural significance of the 
words or expressions defined. It may be 
equivalent to ‘mean and include’, and in 
that case it may afford an exhaustive ex- 
planation of the meaning which, for the 
purposes of the Act, must invariably be 
attached to these words or expressions.” 


12. In South Gujarat Roofing Tiles 
Manufacturers Association v. State of 
Gujarat 1977-1 SCR 878 this Court inter- 
preted the expression ‘includes’ found in 
Entry No. 22 which had been included in 
Part I of the Schedule to the Minimum 
Wages Act, 1948 by the Gujarat Govern- 
ment as being equivalent to ‘means’. It 
is significant that even when it was pos 
sible to give an extended meaning to the 
expression ‘Mana’ appearing in = Entry 
No. 12 in the Order before the amend- 
ment relying on the presence of the word 


‘including’ in that Entry this Court gav 
_ & restricted meaning to it and held that 


Only that ‘Mana’ community which had 
affinity with the Gond community coul 
be considered as a Scheduled Tribe and 
that Kshetriya Bidwaik Mana community 
to which the appellant belonged could 
not be treated as a Scheduled Tribe. Now 
that the word ‘including’ has been omit- 






cipal tribe ‘Gond’ mentioned first in that 
Entry? We do- not think that it is possi- 
ble to do so. Even though the proceedings 
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of the Joint Committee cannot be relied 
upon for the purpose of construing the 
Order, they may be looked into to ascer- 
tain the circumstances in which the se- 
veral communities were grouped under 
one Entry or the other. The extract from 
the proceeding of the Joint Committee 
quoted above shows that in order to avoid 

ion, the .Committee recommended 
to follow the words in Article 342 of the 
Constitution and to enlist the “tribes or 
tribal communities or parts of, or groups 
within, tribes: or tribal communities” un- 
der specific Entries. It also recommended 
that the main tribe should be mentioned 
` |first in any Entry followed by its syno- 
nyms and its sub-tribes in alphabetical 
order. Even without the aid of the pro- 
ceedings of the Joint Committee, It is 
possible to arrive at- the same conclusion 
in the context in which the word ‘Mana’ 
is found in Entry No. 18. Part IX of the 
Sphedule to the Order as it stands today 
contains 47 Entries. In certain entries 
only one community is mentioned and in 
certain others, two or more communities 
are mentioned. It is obvious that certain 
communities have been grouped together 
under a single entry in the light of Arti- 
cle 342 of the Constitution which requires 
parts of or groups within a tribal com- 
munity also to be specified in the Order 
issued thereunder. It is, therefore,’ rea- 
sonable to hold that the communities 
mentioned against any specific entry are 
pes which have mutual affinity amongst 

m. 


13. It is also not possible to hold. that 
by replacing the Schedule to the Order 
by a new Schedule by the Scheduled 
Castes and Scheduled Tribes Orders 
(Amendment) Act, 1976, the Parliament 
intended to treat persons belonging to 
‘Kshatriya Bidwaik Mana’ community 
also as Scheduled Tribes. If really that 
was the intention, the Parliament would 
have mentioned ‘Mana’ community under 
an independent entry. The inclusion of 
the ‘Naikpod’ community amongst the 
group of communities in Entry No. 18 for 
the first time also is of no special signi- 
ficance since the appellant has admitted 
in the course of his evidence that ‘Naik~ 
pod’ is also a tribe, found along with 
other Scheduled Tribes in that area and 
it is not stated that the said tribe has no 
affinity with them. It may have been 
omitted from the order earlier due to 
oversight. 


14. A reading of the Schetule to the 
lorder also shows that where there are 
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two communities with the same name, 
one having affinity with a tribe and th 
other not having anything to do with 
such tribe and both are treated as Sch 


“uled Tribes the community which 


affinity with another tribe is shown 
along with it in the same group against a 
single entry and the other is shown 
against a different entry. This is ilus- 
strated by the inclusion of the ‘Koya’ 
community having affinity with ‘Gonads’ 
in Entry No. 18 and the ‘Koya’ commu- 
sity having no such affinity in Entry 
No. 33 of Part IX of the Schedule to the 
Order. If the Parliament intended to 
treat the appellant’s community also 
a Scheduled Tribe, it would have sh 
‘Mana’ community under a separate 
pèi No such entry is found in the Sche- 
e, ; 


15. Some arguments were addressed at 
the Bar on the basis of the difference in 
the punctuation marks used in entry 12 
and in entry 18. It is well known thai. 
punctuation marks by themselves do no? 
control the meaning of a statute when its 
meaning is otherwise obvious. Hence wa 
do not feel that we should deal with i? 


in greater detail having regard to the 
nature of this case. 


16. We are, therefore, of the view tha 
the ‘Mana’ community included in Ent 
No. 18 can only be that which has aff 
nity with ‘Gonds’ and any other commu-| ' 
nity which also bears the name ‘Mand 
but does not have any such affinity 
not be deemed to fall within the scope 
‘Mana’ in Entry No. 18. - 


- 17. The appellant has categorically ad- 
mitted in the course of his evidence that 
there was no connection between his 
community and Gonds, His evidence is, 
“we have no concern with the Gond com- 
munity also. The customs and traditions 
with regard to marriage of our commu- 
nity are different from those of tha 
Gonds”. He has also stated in his depo- ~ 
sition that ‘I have no concern whatsoever 
with Gonds. There are  sub-castes 
amongst Gonds, Some of them are Arak, 
Gowarl, Raj gond, Bada Magia, Madia, 
Ojha and Wanjari. It is not true that 
Mana is a sub-caste of the Gonds. There 
is no community known as Gond’. Tha? 


the appellant was a member of the 


‘Mana’ community which has the qualifi- 
cation of ‘Kshatriya’ is established by his 
admission in his deposition that he was 
a member of the Kshatriya Mana Shik- 
shana Sahayyak Mandal, Chandrapur. Al- 
though -in another part of his statement 
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of objections there are some contradic- 
tory statements, the following plea in 


para 9 of the said statement makes it. 


obvious that there is a community called 
Kshatriya Bidwaik Mana community :— 


"9, — As to Para 11:— It is admitted 


that the respondent No. 1 was the Vice- 


President for some time and also an ac- 
tive worker of the Kshatriya Bidwaik 
Mana Shikshana Samstha. The object of 
the said institution was not limited to 
spread education amongst the boys be- 
longing to Kshatriya Bidwaik Mana com- 
munity, and it is denied that the said 
society has been founded in order to give 
educational facilities to the students be- 
longing to this community only.” 

18. In the appeal filed by the appel- 
lant. where the question was whether he 
belonged to a Scheduled Tribe or not, 


- this Court observed: 


“That there are sub-tribes amongst the 
Gonds is not denied. Names of some of 


: those sub-tribes.are included in Entry 12 
- of Item 5 of Part VII-A of the Schedule 


-is also a matter which is beyond dispute. 
. The customs, manners, form of worship, 
- and dress of the members of the Maratha 
Mana community are all different from 
the customs, manners, form of worship 
_and dress of the Gonds. No rational ex- 
planation has been suggested why the 
s Parliament should have, while including 
under Entry 12 several sub-tribes of 


Gonds, specified Mana under that entry, 


if Manas had no affinity at all with 


. Gonds. The appellant was uncertain 
about the claim that he was making. 


In 
the nomination paper filed by him he 
claimed to be a Gond (Mana). His subse- 


quent explanation that he did so because 


the rules so required cannot be accepted 


as true. He relied upon the status of a 


Mana in the belief that all Manas were 
intended to be given the benefit of the 
privileges conferred by the Scheduled 
Tribes Order. He described himself as a 
Gond (Mana), Realising thereafter that 
his community had no affinity with the 
Gonds he stated that he was not a Gond} 
that he had nothing to do with the Gonds, 
and that his community had also nothing 
to do with the Gonds. He rested his claim 
solely upon the description in. Entry 12 
in item 5 of Part VII-A of the Schedule, 
But the form in which the entry is made 
prima facie indicates that in the view of 
the Legislature, Mana was a sub-tribe of 
Gonds and a Mana who was a member 
of the sub-tribe of Gonds alone was en- 
titled to the privileges conferred by the 
Schedule to the § 
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We iharetare! - agree with the High 
‘Court that the appellant, merely because 
he belonged to the Mana community 
amongst the Marathas, is not eligible to 
stand as a candidate for election to the. 
Maharashtra Legislative Assembly from 
the reserved seat of the Armori constitu- 
ency in Gadchiroli tahsil of Chanda Dis- 
19. The position has not since changed 
even though the Schedule to the Order is 
substituted by a new Schedule. There has 
Only been a re-arrangement of the Sche- 
dule with slight modification which has 
no effect on the question at issue in this 


case, 


20. The High Court was, therefore, 
right in rejecting the case of the appel- 
lant that he belonged to a Scheduled 
Tribe, and in setting aside his election to 
the Maharashtra Legislative Assembly. 


21. In-the result the appeal fails and 
is hereby dismissed with costs. 
Appeal dismissed, 
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O. CHINNAPPA REDDY, JJ. 


Civil Appeal No, 1113 of 1976, D/- 
¥~12-1979, 

Dhani Ram Gupta and others, Ap- 
pellants v. Lala Sri Ram and another, 
Respondents, 

Civil P. C. (1808), O. 21, Rr. 16,2 — 
Assignment of decree — Property in 
decree passes as intended in deed of 
assignment — Recognition of transfer 
by Court — Nota pre-condition 
Satisfaction of decree by decree-holder 
and judgment-debtor in spite of notice 
of assignment — No bar to: execution 
of decree by assignee — Decision of 
All HC Reversed. (1897) ILR 20 Mad 
157 and AIR 1945 Ondh 225 and AIR 
1968 Andh Pra 305, Overruled. 


Property in a decree passes to the 
transferee under a deed of assignment 
when the parties to the deed of assign- 
ment intend such property to pass. It 
does not depend on the Court’s recogni- 
tion of the transfer. Order 21, Rule 18 
neither expressly nor by implication 
provides that assignment of a decree 
does not take effect until recognised by 
the Court. It is true that while O. 21, 
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R. 16 enables a transferee to apply for 
execution of the decree, the first pro- 
viso to Order 21, Rule 16 enjoins that 
notice of such application shall ~be 
given to the transferor and the judg- 
ment-debtor and that the decree shall 
not be executed’ until the Court has 
heard their objections, if any, to its 
execution. It is one thing to say that 
the decree may not be executed by the 
transferee until the objections of the 
transferor and the judgment-debtor are 
heard. It is an altogether different 
thing to say that the assignment is of 
no consequence until the objections are 
heard and decided. The transfer as be- 
tween the original decree-holder and 
transferee is effected by the deed of 
assignment. If the judgment-debtor has 
notice of the transfer, he cannot be 
permitted to defeat. the rights of the 
transferee by entering into an adjust- 
ment with -the transferor, If the judg- 
ment-debtor has no notice of the trans- 
fer and-.enters into an adjustment with 
the transferor before the transferee 
serves him with 
R. 16, the judgment-debtor is protect- 
ed. (1899) ILR 26 Cal 250 and AIR 
1964 Andh Pra 1 (FB) and’ (1910) ILR 
83 Mad 62, Approved. (1897) ILR . 20 
Mad 157 and AIR 1945 Oudh 225 and 
ATR 1960 Andh Pra 305, Overruled: = 

. (Para 4) 


sks hai a Aaa E 
the notice of the application under 
O. 21, R. 16 had been served on the 
assignor (original decree-holder) and 
the judgment-debtor, merely because 
the assignment of a decree is not re- 
cognised by the Court its execution by 
the assignee will not be barred: on 
ground that the decree between the 
judgment-debtor, and the assignor de- 
cree-holder is already adjusted. Deci- 
sion of All. H C., Reversed. 

i (Para 7) 


Cases Referred: Chronological Paras 
AIR 1964 Andh Pra 1 (FB) 

AIR 1960 Andh Pra 305 

AIR 1945 Oudh 225 

AIR 1933 Mad 523 

(1910) ILR 33 Mad 82 

(1899) ILR 26 Cal` 250 : 
(1897) ILR 20 Mad 157 


CHINNAPPA REDDY, J.:— Rattan 
Lal sold certain land to Sri Ram for 
Rs. 10,000/- 
deed dated 31st March, 1960. On April 
4, 1960 Sri Ram executed an agree- 
ment to reconvey the property for a 
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notice under O. 21, . 


O A d Oa O a 


under a registered sale. 


A. I. R. 


sum of Rs. 15,000/- if paid within -a 
period of two years. Rattan Lal filed 
suit No.. 18 of 1961 in the Court of 
First Additional Civil Judge, Meerut 
for specific performance of the agree- 


ment to reconvey and obtained a de- . 


cree on April 17, 1962. The decree was 
confirmed in appeal by the High Court 
of Allahabad on September 5, 1963. 
On April 25, 1963 Rattan Lal assigned _ 
the rights which he had under the 
decree in favour of the present appel- 
lants, Dhani Ram Gupta and another, 
The appellants filed an application for 
execution of the decree - under Order 
XXI, Rule 16 of the e of Civil 
Procedure on December 10, 1963. Notice 
of application was issued to Sri Ram, 
the judgment-debtor as well às the 
original decree-holder Rattan | Lal. 
Rattan Lal kept quiet but on March J, 
1964, the judgment-debtor Sri Ram 
filed . objections contending that the 
execution application was not main- 
tainable. The application was adjourn- 
ed from time to time. Meanwhile, on 
May 26, 1964 Rattan Lal the original 
decree-holder and Sri Ram, the judg- 
ment-debtor moved the Executing 
Court to record full satisfaction of 
the decree. It was stated that: the 
parties had entered into a compromis@ 
and that the decree was proposed td 
be satisfied by payment of a sum of 
Rs. 7,000/- in cash by the 
debtor to the original | decree-holder, 
The amount was paid in open. Court 
and satisfaction of the decree was duly 
recorded on May 27, 1964 by the Exe- 

cuting Court, who, however, observed 
that the compromise would not haye 
‘any effect whatsoever’ on the rights, if 
any, of Dhani Ram, who had already 
filed an execution application. pursuant 
to the deed of assignment dated April 
25, 1963. Thereafter, the execution ap- 
plication filed by the appellants was 
taken up and was ed on Octo- 
ber 9, 1964, on the ground that the 
assignee had no right to execute the 
decree after the judgment-debtor had 
satisfied the original decree-holder by 


entering into a compromise with him. 
On appeal the learned Additional Dis< 
trict Judge, Meerut held that the ap- 
pellant assignees had the right to exe- 


cute the decree and that their right 


could not be defeated by the collusive 
compromise entered into between tha 
judgment-debtor and the. original dex 
cree-holder subsequent to. the data of 


f 


judgment- , 


S 
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assignment and with notice of assign- 
ment. One of the contentions rais- 
ed before the learned ~ Additional 


District Judge was that the so called 
deed of assignment did not in fact’ have 
the effect of assigning the’ decree to 
the appellants. That contention was 
also negatived by the‘ learned District 
Judge. On further appéal to the High 
Court by the judgment:debtor, it was 
held that the assignee. of the decree 
had no right to execute the decree 
until the assignment was recognis- 


ed- by: the Court. Until: that was 
done, it was held, it was open 
to the original decree-holder to 


put the decree in execution; it was 
also open to the judgment-debtor to 
satisfy the decree fully by payment to 
the decree-holder or by other adj ust- 
ment. The High ` Court however, did 
not express any opinion on the question 
whether the deed of assignment did 
assign the right of the 
_ to the appellants. The assignees of the 

decree have preferred this appeal after 
obtaining special leave under Article 
136 of the Constitution. 


2 Even the bare statement of the 


facts is sufficient to show - how the’ 


original decree-holder and the judg- 
ment-debtor have colluded to deprive 
the appellants of their rights. under the 
deed ‘of ‘assignment and how the Exe- 
cuting .Court tacitly gave its seal of 
approval by permitting satisfaction of 
the decree to be entered despite the 
fact that the decree had already been 
assigned to the knowledge of the judg- 
' ment-debtor. The process of the ‘Court 
cannot be reduced to a mockery and 
we do not think that the procedure 
prescribed by the Code of Civil Proce- 
dure permits this to be done not- 
withstanding the argument of “Shri 


D. V. Patel and Shri Govind Dass, . 


learned Counsel for the judgment-deb- 
tor to the contrary, in support of the 
judgment 
mission „was that the assignee of a 
decree had no rights until the assign- 
ment was recognised by the Court. In 
substance, the submission of the learn- 
ed counsel was that it was the recogni- 
tion by the Court that. completed the 
assignment and gave the right to the 
assignee to execute the decree, 


3. Let us examine if the provisions 
of the Code of Civil Procedure justify 
the submission of the learned counsel. 
Section 2 (3). defines ‘‘decree-holder” 
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decree-holder . 


under appeal. Their © sub- 


[Prs. 1-4] S.C. 159 
as meaning “any person in whose fav- 


‘our a decree has been passed or an 
‘order capable of 


execution has been 
made”. Section” 51 provides that the 
Court may, on the application. of the 
decree-holder order execution of the 
decree: by various methods, Section 146 
provides that where any proceeding 
may be taken or application made. by 
or against any person, then the pro- 
ceeding may be taken or the applica-. 
tion may be made by or against any 
person claiming under him. Order XXI 
of the Code of Civil Procedure deals 
with execution of decrees and orders 
and Order XXI, Rule 2 in particular 
provides for payment or adjustment 
out of Court and for the recording of 


‘satisfaction of the decree by the Court 


in whole or in part as the case may 
be, Order XXI, Rule 16 with which 
bed are’ primarily concerned is as fol- 
OWS: $ 2 


“16. Where a decree or, if a decree 
has been passed ‘jointly in favour of 
two or more persons, the interest of 
any decree-holder in the decree is 
transferred by assignment in writing 
or by operation of law, the transferee 
may apply for execution of the decree 
to the Court which passed it and. the 
decree may be executed in the same 
manner and subject to the same condi- 
tions as if the application were made 
by such decree-holder: i 


Provided that, where the decree, or 
such interest as aforesaid, has been 
transferred by assignment, notice of 
such application shall be given to the 
transferor and the | judgment-debtor, 
and the decree shall not be executed 

until the Court has heard their objec- 
tions Gf any) to its execution: 


Provided also that, where a decree 
for the payment of money against two 
or more persons has been transferred 
to one of them, it shall not be_ execut- 
ed against the others.” 


“(Explanation — Omitted)” 


4, We are unable to read Order 
XXI, Rule 16 as furnishing any founda- 
tion for the basic assumption of the 
learned counsel for the respondent that 
property in a decree does not pass to 
the .transferee under the assignment 
until the transfer is recognised by the 
Court. Property in a decree must pass 
to the transferee under a deed of as- 
signment when the parties to the deed 
of assignment intend such property to 
pass, It does not depend on the Court’s 
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recognition of the transfer. Order XXI, 
Rule 16 neither expressly nor by im- 














while Order XXI, Rule 16 enables .a 
transferee to apply for execution of 


XXI, Rule 16 enjoins that notice of 
such application shall be given to the 
transferor and jJudgment~debtor 


Court has heard their 
objections, if any, to its execution. It 
is one thing to say that the decree 
may not be executed by the transferee 
until the objections of the transferor 
and the judgment-debtor are heard, it 


objections are heard 
transfer as between 
decree-holder and the 
is effected by the deed of 
assignment. If the judgment-debtor has 
otice of the transfer, he cannot be 
permitted to defeat the rights of ‘the 
transferee by entering into an adjust- 
ent with the transferor. If the judg- 
ent-debtor has no notice of the trans- 
fer and enters into an adjustment 
with the transferor before the trans- 
feree ‘serves him with notice under 
Order XXI, Rule 16, the judgment-deb- 
tor is protected. This in our view is 
no more than plain ‘good sense. In 
Dwar Buksh Sirkar v. Fatik Jali, (1899) 
ILR 26 Cal 250 at pp. 253-54 the de- 
cree-holder - represented to the Court 
that the judgment-debtor had satisfied 
the decree by payment and wanted his 
execution application to be disposed of 
accordingly. Before satisfaction could 
be recorded a transferee of the decree 
from the original decree-holder inter- 
vened and claimed that satisfaction 
could not be recorded as there was a 
valid transfer of the decree in’ his 
favour prior to the alleged payment by 
the judgment debtor to the original 
decree-holder. The argument before 
the High Court was that the assignee 
could not prevent the recording of the 
satisfaction of the decree as he had 
not filed an execution application and 
got the assignment in his favour re- 


cognised. The High Court of Calcutta - 


observed : 
“The only provision in the Code 
referring expressly to the assignment 


of a dercee is contained in Section 232, 
and that no doubt contemplates a case 
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the decree, the first proviso to Order. 


‘transferee at the time of 


A. L R. 


in which the assignee applies for exe- 
cution. In such a case. the Court may, 
if it thinks fit, after notice to the 
decree-holder and the judgment-debtor, 
allows the decree to be executed by. 
the assignee. If, however, there is an 
assignment pending proceedings in 
execution taken by the decree-holder, 
I see nothing in the Code which de- 
bars the Code: from recognising the 
transferee as the person to go on with | 
the execution. The recognition of the . 
Court is no doubt necessary before he 
can execute the decree, but it is 
written assignment and not the recogni- - 
tion which makes him the transferee 
in law. The omission of the transferee, 
if it was an omission, to make a for- — 
mal application for execution, was 
merely an error of procedure and does 
not affect the merits of the case......... It 
is argued for the respondent that the 
transferee’s title was not complete as. 
express notice of the transfer had not 
been given to the judgment-debtor. As 
already observed, the transfer, as be- 
tween transferor and the transferee, is 
affected by the written assignment. If 
the judgment-debtor had no notice of 
the transfer and being otherwise un-. 
aware of it paid the money to the 
decree-holder, the payment was, of 
course, a good payment, and he cannot 
again ‘be. held ` liable to the transferee”. 
We’ express our agreement with the 
observations made by the Calcutta — 
High Court. | 


§. In one of the cases cited by the 
learned counsel for the respondent, 
namely, A. Ramrao v. K. Ranganaya- 
kulu AIR 1964 Andh Pra 1 a Ful 
Bench of the Andhra Pradesh High 
Court disagreeing with the observa- 
tions made in Puthiandi Mammed v. 
Avalil Moidin, (1897) ILR., 20 Mad 157 
and agreeing with the observations 
made in Sadagopa Charier v. Raghu- 
natha Chariar (1910) ILR 33 Mad 62 
held that when a decree was trans- 
ferred by an assignment in writing the 
property in the decree passed to the 
assignment 
and that recognition of the Court was 
not necessary to complete the transac- 
tion of assignment but was required to 
enable the assignee decree-holder to 
proceed with the excution. We agree. 


6. The learned counsel for the re 
spondent relied upon Kadir Mira 
Saheb v. Pir Mohd., ATR 1933 Mad 523; 
Mohd. Ishrat Ali v. Sayed Raza, AIR 


the - 
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1945 Oudh 225 and D. Balasubramanya 
Reddy v. D. Munaswami Reddy, AIR 
1960 Andh Pra 305. We do not think 
that 


any detail to these cases, The basic 
assumption in Mohd. Ishrat Ali v, 
Sayad Raza and D.  SBalasubramanya 


Reddy v. D. Muniswami.Reddy was that 
the transfer was complete until only on 


recognition by the Court. We have 
pointed out that it is not so. In Mohd. 
Ishrat Ali v. Syed Raza there are 


some observations which are helpful 
to the respondent but the question pre- 
sently under consideration did not arise 
and we need say no more than that. 


that 








he judgment-debtor and the transferor 
decree-holder even after notice of the 
pplication under Order XXI, Rule 16, 
had been served on the transferor and 


fer of the decree under the deed of- 


assignment _was not decided by the 
High Court and we therefore, allow 
the appeal and remit the matter to 
‘the High Court for decision upon this 
question only. The appeal is allowed 
with costs as indicated. i 


Case remanded, 
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Civil Appeal No. 1891 of 1978, D- - 
4-10-1979. : 
Kewal Singh, Appellant v. Mt. Laf- 
wanti, Respondent. 


(A) Civil P. C. (1908), O. 2, R. 2; O. 6, 
R. 17; S. 11 — Delhi Rent Control Act 
(1958), Ss- 14A (1), 14 (1) (e) and () — 
Landlady basing her suit claims- on thres 
distinct causes of action ie. under 


Ss. 14A (1) and 14 (1) (e) and (f) — Causa © 


of action relating to S. 14 (1) (e) and (f) 

given up — Subsequently, cause of aca 

tion arising out of 8. 14A (1) relinquished 

~- Landlady by. amendment seeking to 

*(Civil Revn. No. 822 of 1977, D/- 8-44- 
1978 (Dethi)). _ - 
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it is- necessary for us to refer in- 


Appeal allowed: 
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revive cause of action based on S-.14 (1) 


{e} — At the time of earlier relin - 


ment of cause of action under S. 14 (1) 
(e), defendant (tenant) was nowhere in 
the picture — Amendment revi- 
val of: cause of action under S. 14 (1) (e) 
was not barred by O. 2, R. 2, C. P. C. — 
Question of constructive res judicata did 
not arise — Test to determine applicabi- 
lity of O. 2, R. 2 C. P. C. pointed. AIR 
1949 PC 78, Foll. C. R. N. 822 of 1977 
D/- 6-4-1978 (Delhi), Affirmed. 
(Paras 5, 7, 8) 
(B) Constitution of India, Art. 14 — 
Delhi Rent Control Act (1958), S. 25B — 


'§. 25B is not violative of Art, 14 of Con- 


stitution — Scope of Art. 14 explained. 

The classification made by S. 25B is 
a reasonable classification and cannot be 
said to be in any way discriminatory or 
arbitrary. Even though a pro- 
cedure has been evolved the tenant has 
been afforded full opportunity to defend 
the application. (Para 18) 

The right of the tenant is sufficiently 
safeguarded by the proviso to sub-s. (8) 
of S. 25B of the Act. In order to give 
relief to the tenant against any apparent 
error of law or fact where no revision 
has been filed in the High Court the sta- 
tute confers power of review on the 
Controller. = - (Para 19) 


Thus, it cannot be said that S, 25B and 
its sub-sections are violative of Art. 14 | 
of Constitution: or that S. 25B. suffers 
from the vice of excessive delegation of 
powers.. C. R. No. 822 of 1977, D/- 6-4- 
4978 (Delhi), Affirmed, l 

(Paras 9, 20, 23) 
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S. M. FAZAL ALI, J.:— This appeal 
iy. special leave is. directed against tha 


anew 
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Judgment. and order of the Delhi High 
Court dated the 6th April, 1978 dismiss- 
ing the revision petition filed by the ap- 
pellant against an order of the: Rent 
Controller. For the. purpose of brevity 
and to avoid confusion the appellant 
~- Shall hereafter be referred to as the De- 

fendant and the respondent as the plain- 


2.. The defendant appellant was im» 
ducted as a tenant by the plaintif in 
Quarter No. IV-H/46, Lajpat Nagar, 
New Delhi on 1-7-1967. On 2nd June, 
1976 the plaintiff filed an application un- 
der Ss. 14A (1), 14 (1) (e) and 14 (1). (9 
of the Delhi Rent Control: Act, herein- 
after referred to as the Act, for eviction 
of the tenant firstly on the ground that as 
the husband of the plaintiff was. required 
by the Government to vacate the Gov- 
ernment quarter or pay the penal rent 


the husband of the plaintiff had to shift. 


to the house of his wife which was in 
the tenancy of the defendant. A prayer 
was also made by the plaintiff that even 
otherwise the premises were required for 
. & bona fide necessity of the landlady and 
also as the premises had become unfit for 
human habitation the plaintiff required 
the same for carrying out repairs which 
could not be done unless the premises were 
vacated. On the next date, that is,.on 3rd 
June, 1967 (1976?) -the plaintiff filed an 
. application withdrawing the cause of ac- 
tion mentioned by her regarding bona fide 
necessity and repairs as contemplated by 
Ss. 14 (1) (e) and 14 (1) (f) of the Act. 
The defendant appellant at this time was 
howhere in the picture and no notice had 
yet been served on him. The Rent Con- 
troller accordingly allowed the plaintiff 
to withdraw the two causes of action 
mentioned in -the application. Thereafter 
notice was issued to the defendant. On 
the 4th June, 1976 . the plaintiff again 
sought to amend her petition by deleting 
the cause of action mentioned under 
S. 14-A (1) of the Act, that is to say, re- 
quirement of the plaintiff because her 
husband had been directed to vacate the 
Government quarter. This was perhaps 
necessitated ‘because there were some 
amendments in the Government Rules on 
the subject. On the 13th August, 1976 
the defendant appeared before the Rent 
Controller and filed an application under 
S. 25B, sub-ss. (4) and (5) requesting the 
Rent Controller to give the defendant 
permission to defend the suit, on the 
ground that as the landlady was not 4 
Government servant she was not entitled 


to maintain the eviction petition under 


A.LB. 


S. 14A (1) of the Act. The defendant also 
raised some other contentions. On 6-10- 
1976 the husband of the plaintiff filed an 
application for being impleaded as <a 
party, but this application was rejected 
on 22-11-1976. The plaintiff thereafter 
again filed another application on 
21-1-1977 praying for amendment, 
of her eviction application by re- 
inserting the cause of action 
contained in S. 14 (1) (e) of the Act and 
sought to claim eviction on the ground 
of bona fide requirement. This application 
was contested by the defendant but was 
allowed by the Rent Controller by his © 
order dated 19-2-1977. The Rent Control- . 
ler however left it open to the defendant 
to file his objection by a fresh applica- 
tion if he wanted to defend the suit. The 
defendant accordingly filed an application 
on the 9th March, 1977 for permission to 
defend the suit on the ground that the 
amendment sought for by the plaintiff. 
was uncalled for and illegal and. could 
not be allowed. Ultimately the Rent Con- 
troller by his order dated 27th July, 1977 
rejected the application of the defendant 
for leave to appear and defend the suit 
and passed an order evicting the defen- 
dant from the premises. Being aggrieved 
by this order the defendant went up in 
revision to the Delhi High Court as no 
appeal or second appeal against the or- 
der passed by the Rent Controller was 


. maintainable under sub-s, (8) of S. 25B of 


the Act. The revision petition was heard 
by Justice Prakash Narain of the Delhi 
High Court who by his order dated 6th 
April, 1978 dismissed the revision peti- 
tion with costs. Thereafter, the petitioner 
approached this Court and obtained spe- 
cial leave. Hence this appeal. 


8. On a perusal of the judgment of 
the Rent Controller and that of the High 
Court prima facie it seems to us that the 
appeal was clearly concluded by findings 
of fact inasmuch as both the Courts had 
found that the plaintiff had. proved that. 
she required the premises for her bona 
fide necessity. Learned counsel for the 
appellant, however, raised three points 
of law before us. In the first place, it 
was argued that the second application’ 
given by the plaintiff for re-amending 
her plaint by inserting the relief under - 
S. 14 (1) (e) which she had given up on 
a prior occasion when she had based her 
suit under S. 14A (1) was barred by the 
principles of O. 2, R. 2 of the Code of 
Civil Procedure, 

4. It was next contended that even if 
O. 2 R, 2 C. P. C, had no application, the 
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second application for amendment ‘filed 
by the plaintiff was barred by the doc- 
trine of constructive res judicata. Final- 
ly, it was argued that S. 25B which lays 
down the procedure for disposing of ap- 
plications filed by the-landlord under the 
provisions -of Ss. 14A and ‘14 (1) (e) are 
violative of Article 14 of the Constitution 
inasmuch as the provisions are arbitrary 
and discriminatory in nature, and seek 
to provide two different procedures -for 
tenants similarly situate. 

5. So far as the first two contentions 
are concerned, we are of the opinion that 
they do not merit any serious considera- 
tion. Regarding the question of the appli- 
cability of O. 2 R. 2, C. P. C. the argu- 
ment of the learned counsel for the ap- 
pellant is based on serious misconcep- 


tion of law,. O. 2 R 2, © P. C. runs 


thus :— 

"9 (1). Every suit shall include the 
whole of the claim which the plaintiff is 
entitled to make in respect. of the cause 
of action but a plaintiff may relinquish 
any portion of his claim in order to bring 
the suit within the jurisdiction of any 
Court. 


(2) Where a- plaintiff aai to sue in 


respect of, or intentionally relinquishes, 


any portion of his claim, -he shall not 


afterwards sue in respect of the pune 


so omitted or relinquished”, 


A perusal of O. 2 R. 2 would clearly re- 
veal that this provision applies to cases 
jwhere a plaintiff omits to sue a portion 
of the cause of action on which the suit 
is based either by relinquishing the cause 
of action or by omitting a part of it. The 
ision has, therefore, no application 
to cases where the. plaintiff bases his suit 








he may have so relinquished, 


6. In the case of Mohammad Khalil 
Khan v. rims Ali Mian, (1948) 75 Ind 
App: 121 the Privy Council observed as 
follows;:— 


“That the right and its hinga 
and not the ground or origin of the right 
and its-infringement, constitute the cause 
of action, but the cause of action for the 
Oudh suit (No: 8 of 1928): so far as the 
Mahbub brothers are concerned was only. 
a denial of title by. them as that suit was 
Mainly against Abadi Begam for- posses- 
sion of the Oudh property; whilst in the 
present ‘suit the. cause of. action’ was 
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wrongful possession by the Mahbub bro- 


' thers of the Shahjahanpur property, and 


that the two causes of action were thus 
different,” 

“Their Lordships are satisfied that 
there is no force in the contention that 
the plaintiffs in the present suit could not 
reasonably commence an action in re- 
spect of the Shahjahanpur property 
while their right to mutation in the Re 
venue registers was the subject of an 
appeal to the Commissioner, which had 
not been decided, or in other words, 


that it was not open to them to sue the 


defendants in respect of the Shahjahan- 
pur property at a date earlier than 
October 29, 1928 and to include the Shah- 
jJahanpur property in the earlier suit 
No. 8 instituted on Sept. 14, 1923.” 

“The principles laid down in the cases 


thus far discussed may be thus summa- 
rized; (1) the correct test in cases falling 


‘under O. 2 R. 2 is “whether the claim in 


the new suit is, in fact, founded on a 
“cause of action distinct from that which 
was the foundation for the former suit, 
(Moonshee Buzloor-Ruheem v. Shum- 
soonnissa Begum, (1867) 11 Moo Ind App 
551 (605). (2) The cause of action means 
every fact which will be necessary for 
the plaintiff to prove, if traversed, in or- 
der to support his right to the Judgment 
(Read v. Brown, (1889) 22 QBD 128, 131). 
(3) If the evidence to support the two 
claims is different then the causes of ac- 
tion are also different (Brunsden v- 
Humphrey, (1884) 14 QBD 141). (4) The 
causes of action in the two suits may be 
considered to be the same if in substance 
they are identical. (Brunsden v. Humph- 
rey). .(5) The cause of action has no 
relation whatsoever to the defence that 
may be sef up by the defendant, nor 
does it depend on the character of- the 
relief prayed for by the plaintiff It re- 
fers “to the media upon which the plain- 
tiff asks the court to arrive at a conclu- 
sion in his favour.” (Muss. Chand Kour 
v. Partap Singh, (1887-88) 15 Ind App 
456 (PC)).(5) This observation was -made 
by Lord Watson in a case under S. 43.of - 
the Act of 1882 (corresponding to O. 2, 
R. 2) where plaintiff made various claims 
in the same ` guit”. . 


ef “Applying the aforesaid: PEE 
laid down by the Privy Council we find 
that none of the conditions. mentioned by 
the Privy Council are applicable in this 
case. The plaintiff had first: based her 
suit on three distinct causes of action but 


later confined the suit only to the frst 
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' cause of action, namely, the one men=« 
tioned in S. 14A (1) of the Act and gave- 
up the cause of action relating to Sec- 
tion 14 (1) (e) and (f). Subsequently, by 
virtue of an amendment she relinquish 

the first cause of action arising out af 
S. 14A (1) and sought to revive her cause ` 
of action based on 8. 14 (1) (e). At the 
time when the plaintiff relinquished ths 
cause of action arising out of S..14 (1) 
(e) the defendant was not in the picture 
at all. Therefore, it was not open to the 
defendant to raise any objection to the 
amendment sought by the plaintiff. For 
these reasons, we are satisfied that the 
second amendment application was not 
barred by the principles of O. 2, R. 2 
C. P. C. and the contention of the 
learned counsel for the appellant must 
fail. 

& Secondly, as ‘regards the question ol 
constructive res judicata it has no appli- 
cation whatsoever in the instant case. It 
is well settled that one of the essential 
conditions of res judicata is that there 
must be a formal adjudication between 
the parties after full hearing. In othe 
words, the matter must be finally de- 
cided between the parties. Here also at 
a time when the- plaintiff relinquished 
her first cause of action the defendant 
twas nowhere in the picture, and there 
being no adjudication between the parties 
the dectrine of res judicata does not 
apply. The second amendment application 
. Was made in the same proceedings on a 
cause of action that she was allowed to 
insert with the permission of the court, 
Although both the parties went to the 
court on the basis of these facts, neither 
‘the bar of res judicata nor that of O. 2, 
R. 2, appear to have been raised before 
the Rent Controller. For these reasons, 
therefore, the second plank of the argu- 
ment put forward by counsel for i ap" 
pellant also must be rejected, 


9. Lastly, we come to the question of 
the application of Art, 14 to the provi- 
.sions of the Act. This is undoubtedly a 
question which merits serious considera- 
tion. Before approaching this question 
we might observe that it is well settled 
that what Art. 14 forbids is hostile dis- 
crimination and not reasonable classifica- 
tion. Discrimination may take place in 
many ways, and what Art. 14 requires 
is that equals must ‘be treated alike. If 
equals and unequals; are also treated 
alike then also Art. 14 is clearly attract- 
ed and discrimination results, A reason- 
able classification based on grounds hav- 


ing a clear nexus with the objective to 
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presumption in favour of the a 


making a classification 
presume matters of common knowledge, 
common report, history of the time andj- 
every other relevant fact. 


10. In the case of Chiranjit Lal Chow- 
dhuri v. The Union of India, 1950 SCR 
69, this Court observed as follows :— 


“The legislature undoubtedly has a 
wide field of choice in determining and 
classifying the subject of its laws, and 
if the law deals alike. with all of a cer- 
tain class, it is normally not obnoxious 
to the charge of denial of equal protec- 
tion; but the classification should never 
be arbitrary. It must always rest upon 
some real and substantial distinction 
bearing a reasonable and just relation to 
the things in respect to which the classi- 
fication is made; and. classification made 
without any substantial basis should be 
regarded as invalid”. | 


Same view was taken in the case of the. 
State of West Bengal y. Anwar Ali Sar= 
kar, 1952. SCR .284. 3 
.- I1. In the case of Ram Krishna Dal- 
mia v. Justice S. R. Tendolkar, 1959 SCR 
279, it was held that in determining whe- 
ther there is any intelligible differentia 
on the base of which the petitioners and 
their companies could have been grouped 
together it is permissible to look to the 
facts: appearing in the notification as 
also- those neue to ae notice of the 
court, 


12. In the case of Mahant Moti Das v 
S. P. Sabi, (1959) 2 Supp SCR 563, this 
Court ‘held that apart from there being. 
a presumption in favour of the constitu- 
tionality of an enactment the burden is 
upon the party who alleges that. there 
has been a clear transgression of the con~ 
stitutianal guarantee. It. was further. 
pointed out that the legislature correctly 
appreciated the needs of its own, people. 
and that its laws are directed to prob- 
lems made manifest by experience and 
that any discriminations made are based 
on adequate grounds as the legislature is 
free to recognise degrees of harm and 
may confine its restrictions to those cases . 
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where the need is deemed to be the 
clearest. 


13. These’ observations clearly justify. 


the classification made by the legislature 
in enacting the Delhi Rent Control Act 
as we shall show later. 


14, To the same effect is the decision 
in the case of A. C. Aggarwal v. Mst, 
Ram Kali, (1968) 1 SCR 205: 


15. In the light of the principles en- 
unciated by the decisions of this Court 
we would now briefly approach the re- 
levant provisions of the Delhi Rent Con- 
trol Act which have been applied to the 
facts of the present case. 


16. To begin with, it is not necessary 
for us to deal with S. 14A (1) because the 
cause of action contained in this section 
has been 
respondent, We would, therefore, confine 
ourselves to the validity of S. 14 (1) (e) 
and the procedure prescribed to give 
relief mentioned in the aforesaid section 
in S. 25B. Before discussing the relevant 
provisions of the Act it may be neces- 
sary to observe that the Rent Control 
Act is a piece of social legislation and is 
meant mainly to protect the tenants 
from frivolous evictions, At the same 
time, in order to do justice to the land- 
lords and to avoid placing such restric- 
tions on their right to evict the tenant so 
as to destroy their legal right to property 
certain salutary provisions have been 
made by the legislature which give relief 
to the landlord, In the absence of such 
a legislation a landlord. has a common 
law right to evict the tenant either on 
the determination of the tenancy by ef- 
flux of time or for default in payment of 
rent or other grounds after giving notice 
under the Transfer of Property Act. This 
broad right has: been curtailed by the 
Rent Control Legislation with a’ view to 
give protection to the tenants having re- 
gard to their genuine and dire needs. 
While the rent control legislation has 
given a number of facilities to the 
tenants it should not be construed ‘so as 
to destroy the limited relief which it 
seeks to give to the landlord also, For 
instance one of the grounds for eviction 
which is. contained in almost all the Rent 


Control Acts in the country is the ques- 


tion of landlord’s bona fide personal ne- 
cessity. The concept of bona fide necessity 
should be meaningfully construed so as 
to make the relief granted to the land- 
lord real and practical. In the case of 
Baga Begum v, Abdul Ahad Khan, (1979) 
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given up by the plaintiff- - 
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1 SCC 273, ere ee 


_. us (Fazal Ali, J.) was a party and spoke 


for the Court observed as follows :— 


“Moreover, S. 11 (h) of the Act uses 
the words ‘reasonable requirement’ which 
undoubtedly postulate that there must 
be an element of need as opposed to a 
mere desire or wish. The distinction be- 
tween desire and need should doubtless 
be kept in mind but not so as to make 
even the genuine need as nothing but a 
desire as the High Court has done in this 
case. It seems to us that the connotation 
of the term ‘need’ or ‘requirement’ 
should not be artificially extended nor 
its language so unduly stretched or 
strained as to make it impossible or ex- 
tremely difficult for the landlord to get 
a decree for eviction. Such a course 
would defeat the very purpose of the Act 
which affords the facility of eviction. of 
the tenant to the landlord. on certain 
specified grounds, This appears to us to 
be the general scheme of all the Rent 
Control Acts prevalent in other States 
in the country. This Court has considered 
the import of the word ‘requirement’ and 
pointed out that it merely connotes that 
there should be an element of need”. 


17, Coming back to the Delhi Rent 
Control Act it appears that S. 25B was 
inserted in the statute by Act 18 of 1976 
and was given retrospective effect from 
1-12-1975. The Statement of Objects and 
Reasons which formed part of the Delhi 
Rent Control Act runs thus:. 


‘There has been a persistent demand 
for amendments to the Delhi Rent Con- 
trol Act, 1958 with a view to S 


"a right of tenancy on certain heirs 


successors of a deceased statutory tenant 
so that they may be protected from evic- 
tion by landlords and also for simplify- 


ing the procedure for eviction of tenants 


.İn case the landlord requires the `pre- 
‘mises bona fide for his’ personal occupa- 


tion... Further, Government decided on 
the 9th September, 1975 that a. person 
who owns -his own house in his place of 
work should vacate the Government ac- 
commodation allotted to him before the 
31st December, 1975. Government consi- 
dered that in the circumstances, the Act 


requires to` be amended urgently. 


As the Parliament was not in’ session 
the Delhi Rent Control (Amendment) Or- 
dinance 1975 was promulgated on the 


. Ist December, 1975. The Bill seeks to re- 


place the ‘said Ordinance”, (Emphasis 


ours) 


è 


-and voluntarily resides 


166 S.C. 


This Act actually replaced the Ordinance 
which was promulgated on Ist December, 
1975: The Objects and Reasons clearly re- 
veal that the amendment has been made 
for simplifying the procedure for evic- 
' tion of tenants in case the landlord re- 
quires the premises bona fide for his 
personal occupation. It is a matter of 


_ common knowledge that even though the 


landiord may have an immediate and 
Imperative necessity for vacating the 
- house given to a tenant he is compelled 

to resort to the time consuming and dila- 


tory procedure of a suit which takes. 


years before the landlord is able to ob- 
tain the decree and in most cases by the 
time the. decree is passed either the land- 
lord dies or the need disappears and the 
landlord is completely deprived of get- 
ting any relief. It appears to us that it 
was for these reasons that the legisla- 
ture in its wisdom thought that a short 
and simple procedure should be provided 
for those landlords who generally want 
the premises for their bona fide necessity 
so that they may be able to get quick 
‘and expeditious relief, Section 25B of the 
| Act: runs thus s= 


"25B. (1) Every application by a id 
ford for the recovery of possession of 
any premises on the ground specified in 
a (e) of the proviso to sub-s. (1) of 
S. 14 or under S. 14A, shall’ be’ dealt 
with in accordance with the ae 
specified in this section. | 


(2) The Controller shall, "issue. sùm- 
mons, in relation to every application re- 
| ferred in: sub-s. (1) in ‘the form apecified 
in the Third Schedule, = 


(3) (a) The: Controller shall in addition 


to, and ‘simultaneously with, the issue of 


summons for service on’ the tenant, also 
direct the summons to ‘be served by re- 
gistered post, acknowledgment due, ad- 
dressed to the tenant or his agent , em- 


powered to accept the service at the place: 


where the tenant or his ‘agent actually 
or - carries on 
business or personally works for gain 
‘and’ may, if the circumstances of the case 
so require, also direct the publication of 
the summons in a newspaper circulating 
in the locality in which the tenant is 
last known to’ have résided or carried on, 
business or personally worked for gain. 

(b) When an- acknowledgment ` pur- 
porting to be signed by the tenant or his 
agent is received by the Controller or 
the registered article containing the sum- 
mons is received back with an’ endorse- 
ment purporting to aaye been made” by ` 
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a postal employee to the effect that the 
tenant or his agent had refused to take 
delivery of the registered article, the 
Controller may declare that there has 
been a valid service of summons, 


(4) The tenant on whom the summons 
is duly served, (whether in the ordinary 
Way or by registered post) in the form 
specified in the Third Schedule shall not 
contest the prayer for eviction from the 
premises unless he files an affidavit stat- 
ing the grounds. on which he seeks to 
contest the application for eviction and 
obtains leave from the Controller as 
hereinafter provided; and in default of 
his appearance in pursuance of the sum- 
mons or his obtaining such leave, 
statement made by the landlord in the 
application for eviction shall be deemed 
to be admitted by the tenant and the 
applicant shall be entitled to an order 
for eviction on the ground aforesaid. 

(5) The Controller shall give to the 
tenant leave to contest the application if 
the affidavit filed by the tenant discloses 
such. facts as. would disentitle the land- 
lord. from obtaining an order for the re- 
covery’ of possession of the premises on 
the ground.specified in cl. .(e) of the pro- 
viso to sub-s, (1) of S. 14 or under §. 14A. 
* (8) Where leave is granted to the te- 
tant to contest the application, the Con- 
troller shall commence the ‘hearing’ of 
the application as early ás practicable. 


(7) Notwithstanding anything con= 


tained “in sub-s. (2) of S. 37, the Control- 


ler shall, while holding an inquiry in a 
proceeding to ‘which this Chapter ap- 
plies, follow the practice and procedure 


.of a Court of Small Causes, paces 


the recording of evidence. ; 
(8), No- appeal or: second appeal shall 
lie against an-order for the recovery of 
possession of any premises made by the - 
Controller in accordance with the proce: 
dure specified in this section. . 
‘Provided that the High Court may, for 
the purpose of satisfying itself that an 


_order made by the Controller under this 


section is according to law, call for the 
records of. the case and ‘pass such order 
m respect thereto as it thinks: fit. 


(8) Where no application has been 


~- made to the High Court on revision, the 
" Controller may exercise the powers of 


review in accordance with the provisions 
5f'O XLVI of the First Schedule to the — 
Code of Civil- Procedure, 1908. l 

(10) Save as otherwise provided- in 
this Chapter, the procedure for the dis- 
posal of an application for eviction on 


the ~ 
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the ground specified in cl. (e) of the pro- 
viso to sub-section (1) of S. 14, or under 
S. 14A, shall be the same as.the proce- 
dure for the disposal of applications by 
Controllers”, -. 


It is obvious that this section does not 


govern all grounds open to a landlord . 


for evicting the tenant but is confined 
‘only to the ground in S. 14A and provisa 
to S. 14 (1) (e). In other words, the bona 
fide necessity of the landlord has been 
put in a separate class or category hav- 
ing regard to the peculiar incidents of 
this right. Section 14A with which we 
are not concerned in this case also re- 
lates to a special situation where the 
landlord under the Government Rules is 
asked to ‘shift.to his own house if he has 
one or in a house that belongs to his 
spouse failing which he has to pay a 
penal rent which almost takes away a 
major part of his salary. Thus, such a 
landlord becomes a class by himself. Tha 
statute thus puts personal necessity of 
the landlord as a special class requiring 
special treatment for quick eviction of 
the tenant and cuts out all delays and 
plugs all the loopholes which may cause 
delay in getting the relief. by the land- 


lord. It is obvious, therefore, that the. 


classification made by the legislature is 
in public interest and is in complete con- 
sonance with the objectives sought to be 
achieved. The landlords having personal 
necessity have been brought together as 
a separate class because of their special 
needs and such a classification cannot be 
gaid to. be unreasonable -particularly 
when the legislature in its wisdom feels 
that the landlords should get this relief 
as quickly as possible, Sub-s. (2) of Sec- 
tion 25B enjoins on the Controller 
to issue summons as soon as an applica- 
tion for eviction has been filed before the 
Rent Controller. Sub-s. (3) (a) further 
provides that along with the issue of 
summons in the ordinary way summons 
should also be served by registered post 
acknowledgment due addressed to the 
tenant or his agent empowered to accept 
the. service. Sub-s, (3) (b) provides that 


when. the acknowledgment due purport- . 


ing to be signed by the tenant or his 
agent is received by the Controller with 
an endorsement made by a postal em~< 
ployee that. the tenant or his agent has 


refused to take delivery of, the eea | 
declare 


article the Controller may 

there has been a valid. service aliens 
mons. This provision is designed to cut 
out delays by the conduct of the defen- 
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dant in trying to evade service of sum- 
mons in a variety of ways. Sub-s. (4) 


.provides that the tenant on whom the 


summons is served shall not be allowed 
to contest an application for eviction un- 


“less he files an affidavit stating the 


grounds on which he seeks to contest the 
application for eviction and he has to 


-obtain leave from the Controller to con- 


fest the application. In case the tenant 
does not appear the Controller can pre- 
sume that the application for eviction 
shall be deemed to have been admitted 
by the tenant, Sub-s. (5) provides that 
the Controller shall give to the tenant 
leave to contest the application if the 
tenant discloses such facts as would. dis- 
entitle the landlord from obtaining an 


-order for the recovery of possession of 


he premises. This is also a very salutary 
provision in order to prevent frivolous 
pleas taken by the tenants to avoid evic- 
tion. Sub-s. (6) provides that where leave 
to defend is granted to the tenant the 
Controller shall proceed to hear the ap- 
plication and in order to ensure quick 
decision sub-s. (7) enjoins that the Con- 
troller shall follow the practice and pro- 
cedure of the Court of Small Causes in- 
‘eluding recording of evidence. Sub-s. (8) 
bars appeal or second appeal against an 
order passed by the Controller for re- 
covery of possession of the premises. 
Nevertheless, the proviso. to sub-s. (8) 
confers on the High Court a power of re- 
vision for satisfying itself whether or not 
the order made by the Controller is ac- - 
cording to law. Sub-s. (9) confers a power 
of review on the Controller where no 
application for revision has been filed be- 
fore the High Court. Sub-s. (10) provides 
that procedure . mentioned. above shall 
epply also.to an application for eviction 
on. the ground as specified in clause (e) of 
the proviso to S. 14 (1). That is to say 
bona fide requirement of the landlord in 
respect of the tenanted premises, | 


18. The comments by the learned 
counsel for the appellant are first that 
there was no reason to discriminate the 
landlord suing for personal necessity by 

his application in a summary 
fashion. We have already pointed out 
that the classification made by S. 25B is a 
reasonable classification and cannot be 
said to be in any way ee or 
arbitrary. Even though a summary p 
cedure has been evolved the tenant has 
been afforded full opportunity to defend 
the application provided he can disclose 


good grounds for negativing the case of 


” 
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the landlord; No litigant has a right to 
protract the legal. proceedings by taking 
frivolous, irrelevant, pane or un- 
called. for pleas. This is what the section 
seeks to prevent. 


«19. "It was then argued by counsel for 
the appellant that where an application 
has been allowed for eviction of the 
tenant, no appeal or second appeal is 
provided by the Act. An appeal is pure- 
ly a creature of the statute and this 
right has not been given in order to cut 
out unn delay Instead the 


highest Court of the State has been given 
a wide power of revision where the said 


urt can examine the case of the tenant 
and the landlord and the validity of the 
rder passed by the Controller. The right 
therefore, is sufficiently 








In order to give relief to the tenant 
against any apparent error of law or fact 
where no revision has been filed in the 
High Court the statute confers power of 
on the Controller. 


20. Thus taking an overall picture of 


relates only to a particular ground 
the basis of which the landlord can 
eviction and does not apply to other 
grounds on which the tenant can be 
evicted. ` 


21. Thera is yet ee important 
aspect. of the matter which may be men- 
tioned here. Prior to the enactment of 
the Rent Control legislation in our 
country, the relationship of landlord and 
tenant was governed by our common law 
viz. the of Praperty Act (Sec- 
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_ tions. 107 to 111). The tenant was induct- 


ed with his tacit agreement to be regu- 
lated by the conditions embodied in the 
contract and could not. be allowed to re- 
pudiate the agreement reached ‘between 
him and the landlord during that period. 
The tenant was, therefore, bound in law 
to vacate the premises either voluntarily 
or through a suit after he was given a~ 
notice as required by the Transfer of 
Property Act under the terms and condi- 
tions of the lease. However, as a pieca 
of social reform in order to protect the 
tenants from capricious and frivolous 
eviction, the legislature stepped in and 
afforded special protection to the tenant 
by conferring on him the status of a 
statutory tenant who could not be evict- 
ed except under the conditions specified 
and the procedure prescribed by the Rent 
Control Acts. Thus to this extent, the 


- agreement of lease and the provisions of 


the Transfer of Property Act stood 
superseded, At the same time, the Rent 
Control Acts provided, the facilities of 
eviction to the landlord on certain speci- 


_ fied grounds like bona fide personal ne- 


cessity or default in payment of rent etc. 
Thus any right that the tenant possessed 
after the expiry of the lease was - con- 


ferred on him only by virtue of the Rent 


Control Act. It is, therefore, manifest 
that if the legislature considered in ifs 
wisdom to confer certain rights or faci 
lities on the tenants, it could due to 
changed circumstances curtail, modify, 
alter or even take away such rights or 
the procedure enacted for the purpose 
of eviction and leave the tenants to seek 
their remedy under the common law. — 


22. Thus, we do not see how can the 
tenant challenge the validity of such a 
provision enacted by the legislature from 
which the tenant itself derived such 


_ fights 


23. In the instant case, the iesisieties 
bas not taken away the right of 
the tenant at all but has merely simpli- 
fied the procedure for eviction of tha 
tenant in cases falling within the ambit 
of Sections 14A and 14 (1) (e) of the Act 
as discussed in the judgment. In ee 


8. 25B is constitutionally valid. 


' 24. For these reasons, therefore, all 
contentions raised by the appellanf 
fail and the appeal is dismissed. But in 
the. peculiar circumstances of the casa 
there will be no order :as to costs, Tima’ 
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till 31-5-1980 is given to. the tenant to 

d over peaceful and vacant possession 
to the landlord on filing an undertaking 
to this Court within a month accompa- 
nied by an affidavit that he would do so 
on the date fixed and shall not induct 


any other person on the premises. The- 


tenant will, during this period, continue 
to pay the compensation for wrongful 
use of the premises equivalent to the 
amount of the rent and clear all arrears, 

Appeal dismissed. 
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(From: 1972 Tax LR 2580 (All)) 
N. L. UNTWALIA AND R. S, 
PATHAK, JJ.* 
- Civil Appeals Nos. 23861-2364 of 1972, 
D/- 11-9-1979. 


- The Commr. of er Tax, Lucknow, 
Appellant v. M/s. 
Nainital, Tae beta 


U. P. Sales Tax Act (15 of 1948), 
8. 2 (i), Proviso — Sale proceeds of 
agricultural produce — Tea grown . by 
agriculturist undergoing certain pro- 
cesses before it was sold — Whether 
ceases to be agricultural produce.. 


Unlike many agricultural products 
tea-leaves are not marketable in the 
market fresh from the tea gardens. 
Tea leaves are, therefore, only fit for 


marketing when by a minimal process | 


-they are made fit for human consump- 


tion. Of course, the processing may stop 


at a particular point in order to pro- 
duce inferior quality of tea and a bit 
more may be necessary to be done in 
order to make it a bit superior. But 
that by itself will not substantially 
change the character of the tea-leaves, 
still they will be known as tea-leaves 
and sold as such in the market, 
Whithering, crushing and roasting the 
‘tea-leaves will be surely necessary for 


preserving them. The j of fer- 
mentation or final with char- 
cosl for obtaining suitable flavour or 


colour and also the process of grading 
them with sieves were all within the 
region of minimal process and at no 
point of time it crossed that limit and 
robbed the tea-leaves, the agricultural 
produce, of their character of being and 


"The judgments are printed in the 
‘order in which they are pyre in the 
certified copy. — (Ed.). 





JW/KW/EQ04/79/RSK = 0 we 


+ N / 
S. T. Commr., Lucknow v, D.. S. Bist & Sons 


. S Bist & Sons,. 


Desai 


S.C. 169 


continuing as such. substantially. AIR 
1957: Mad 661 and (1962) 18 STC 422 
(Mad), Approved; (1960) 11 - STC 8 
(Bom), Criticised) AIR 1921 Cal 40, 
j (Para 7) 

Per Pathak, J.: — The tea leaf does 
not cease to be agricultural produce 
even after it had been put through the 
process of withering, crushing, roasting 
and fermentation, It was tea leaf when 
selected and plucked, and it continued 
to be tea leaf when after the process 
of withering, crushing and aba it 
was sold in the market. The process 
applied was intended to bring out its 
potential qualities of flavour and colour. 
The potential inhered in the tea leaf 
from the outset when still a leaf on 
the tea bush. The potential surfaced in 
the tea leaf when the mechanical pro- 
cess of withering, crushing and roast- 
ing, fermenting by covering with wet 
sheets and roasting again were applied. 
The tea leaf was made fit for human 
consumption by subjecting it to those 
processes, At no stage, did it change its 
essential substance. It remained a tea 
leaf throughout. In its basic nature, it 
continued to be agricultural produce. 


(Para 14) 


ATR 1921 Cal 40, Explained. 


Cases Referred: Chronological Paras 
(1972) 30 STC 230 : 1972 Tax LR 2580 
(All) 13 
(1971) 82 ITR 71. (om! 10 
(1968) 21 STC 17 (SC) 10 
{1967) 19 STC 129 (SCJ / 12 
(1967) 20 STC 417. (Andh PraJ 10 
(1966) 19 STC 315 : AIR 1966 sc 1000 
' 12 
(1965) 58 ITR 612 (Ker) a 10 
(1964) -15 STc 615: AIR 1965 Ker 71 
10 

(1962) 13 STC 422 (Madj . 9 
(1961) 12 STC 519 (Kerj 10 
(1960) 11 STC 8 (Bom) 10 


(1956) 7 STC 541: AIR 1957 Mad 661 9 
AIR 1921 Cal 40 - 11, 14 

Mr, S. C, Manchanda; Sr. Advocate 
(M/s: Shiv Pujan Singh and M. V. 
Goswami, Advocates with him), for Ap- 
pellant ‘in all the Appeals; Mr. V.. S. 
, Sr. Advocate (Mr, Rameshwar 
Nath, Advocate with him), for Respon- 
dent. 

UNTWALIA, J.: The Commis- 
sioner of Sales Tax, Lucknow has filed 
these four appeals by. special leave 
against the judgment of the Allahabad 
High Court Rote in four sales-tax 
references under tha U. P, Sales Tax 
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Act, 1948, hereinafter referred to as 
the Act. R 

2. The' assessee-respondent ` owns 
some tea gardens in the State of U. P, 
The tea-leaves grown by the respon- 
dent in his gardens are sold in . the 
market after being processed and pack- 
ed. The stand. taken on his. behalf | be- 
fore the taxing authorities was that. the 
tea-leaves sold by the respondent are 
agricultural produce grown by himself 
and, therefore, the sales were not exig- 
ible to sales ts The contention of the 


. assessee was not accepted and the final 


Revising Authority made four refer- 
ences in respect of the four periods to 
the High Court on the following ques- 
tion of law :— 

“Whether on the facts and circum- 
stances of this case the article ceased 
to be an agricultural produce and whe- 
ther the tea produced by the assessee 
would be exigible to sales tax?” | 
The High. Court has. answered the 


- feference in favour of the assessee and 


against the .revenue, Hence these ap~ 
peals by the department 
3. Under 8. 3, the charging section, 


_of the’ Act it was the turnover for 


` 


\ 


grown 
- himself : in- his land in which 


_ amount 


‘from the 


each assessment year. determined in 


-accordance with the various provisions 


of the Act and the Rules framed there- 
under, which was chargeable to sales 
tax, The definition of ‘turnover’ given 
in S. 2 (i) of the Act at the relevant 
time stood as follows :— 

-“ Turnover” means the aggregate 
for which ` goods -are supplied 
or distributed by way of sale (or are 
sold) or the aggregate amount for 


.which goods are bought, whichever ‘is 


greater by a dealer, ‘either: directly -of 
through another on his account or on 
account of others, whether for cash or 
deferred payment oor other valuable 
consideration : 

Provided that the proceeds of the sale 
by apersonof agricultural, horticultural 
produce, grown by himself or grown on 
any land in which he-has an interest 
whether as owner, usufructuary mort- 
gagee, tenant or otherwise, or poultry 
or dairy products from fowls or animals 
kept by him shall be excluded from his 
turnover.” 

The above proviso was meant to ex- 
empt an agriculturist or' a: horticulturist 
charge of sales-tax in’: re- 
spect of his agricultural ' or 
horticultural produce ` z 
has. an interest of the kind mentioned 
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in the proviso. The short question 
which falls for our . determination, 
therefore, is whether the assessee’s 
transactions of sale’ came within the 
ambit ‘of the proviso, Indisputably and 
undoubtedly the assessee was an agri- 
culturist, the tea-leaves grown by him 
in his land. were agricultural produce, 
and he had sold them. after processing 
and packing. In other words the asses- 
see made them marketable and fit for 
consumption by the consumers and 
then sold them. If the tea-leaves © so 
sold substantially retained the . charac- 
ter of being an agricultural pro- 
duce, it is plain that the as- 
sessee’s sale will not be -exigible to 
sales-tax. If, on the other hand, the 
leaves had undergone such vital chan- 
ges by processing that they lost their 
character of being ap agricultural pro- 
duce and became a different commo- 
dity.: then the sales made by the as- 
sessee were exigible to sales-tax.. 

4. The High Court has extracted the 
primary -findings of fact recorded by 
the Revising Authority in its revisional 
order. As is well-known tea-leaves are 
plucked from tea-plants’ as green tea- 
leaves. The tea-leaves so plucked are 
not fit for consumption and ‘are not 
sold in the open market. They are 
often purchased by big tea concerns 
from the owners of the gardens and 
after processing and packing them they 
(the: concerns) sell them in the market. 
Since in. their cases the proviso will 
not apply the sales will be exigible. to. 
sales-tax. -But when the producer him- 
self does the same or similar kind of 
job, then the. question arises whether 
it can be justifiably said that he also 
cannot take advantage of the proviso? 

5. The primary. facts as extracted 
by the..High Court from the order of 
the Revising Authority are the follow= 
ing: = : 

(1) “The tea-leaves were first of alt 
subjected to withering in shadow in 
rooms on a wooden floor for about 14 
hours.” 

(2) “Then they were crushed by 
hand or foot and were then roasted 
for about 15 minutes,” l 

(3) “Later they were roasted on mats 
for about 15 minutes,” 

(4) And then they were “covered by 
wet sheets for generating fermentation. 
During this process the colour of leaves 
was changed from green to yellowish.” . 

(5) “the leaves were then subjected 

grading with sieves of various 
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sizes. Fanning machines are also used. 
in completing the grading process,” 

(6) “The produce. was then finally 
roasted with charcoal for obtaining 
suitable flavour and colours.” 


(7) “It is this final product which 
was eventually sold by ‘the assessees.” 


6. The question for consideration is 
whether on the findings aforesaid it 
can be justifiably held in law that. the 
leaves lost their character of. being an 
agricultural produce and became some- 
thing different. It should be remem- 


bered that almost every kind of agri-. 


cultural produce has to undergo some 
kind of processing or treatment by the 
agriculturist himself in his’ farm or 
elsewhere in order to bring them to a 
condition of non-perishability and to 
make them. transportable and market- 
able, Some minimal process is neces- 
sary to be applied to many varieties 
of agricultural produce. As for example 
when wheat stalks are cut from. the 
farm, threshing and winnowing have 
to be done. The product so obtained 
has to be dried for a few days. The 
husk and dust have to be separated. 


Thereafter packing the wheat in bags 


or other containers it is taken to the 
market for sale. One can never sug- 
gest that: such a wheat product be 
comes a commodity different from the 
one which was-produced’ in the pro- 
cess of agriculture. To pursue that 
example further, if the -agriculturist 
who produces. the wheat has a flour 
‘mill and crushes the wheat produced 
by him in that mill, and then if the 
flour -so produced is sold by him one 
can never reasonably suggest that the 
flour sold- by him is an agricultural 
produce,- because in that event, the 
manufacturing process’ goes beyond the 
limit of making the agricultural’ pro- 
duce fit for marketing as such and 


turns it into a different commodity al-. 


together ie. flour, . But. there may be 
some other - kinds of agricultural pro- 
duce which required some -more pro- 
cessing to make it marketable. In the 
case of such a commodity what one 
has to judge is to find out whether in 
Telation to that ‘agricultural produce 


the process. applied was minimal ‘or 


was it so cumbersome and long drawn 
that either in common parlance, or . in 
the market, .or even otherwise, anybody 
would not treat the -produce as an 
agricultural produce. Fhe mere fact 
that in the case of a particular pro- 


Commr,, Lucknow v. D, & Bist & Sons 


‘ing and roasting the tea-leaves will be 


therefore, the view expressed by: ~ ‘the 


8. C. 7i 


duct the process is a bit longer- or 
éven a bit. complicated will not : rob 
the. produce of its character of being 
an agricultural’ produce. Largely the 
inference to be drawn from the pri- 
mary facts of processing, one may 88y, 
will be an inference of fact. But it is 
not wholly so. In a given case it will 
be a mixed question of fact and law, 
If wrong tests are applied in drawing 
the inference that. the agricultural pro- 
duce has lost its character of being so, 
then it will be a question of law and 
the High Court will have jurisdiction 
in an appropriate reference, as in the 
present case it had to decide whether 
the case came under the proviso to 
Section 2 (i) of the Act, ~ 


7. Unlike many agricultural pro- 
ducts tea-leaves are not marketable in 
the market fresh from the tea gardens. 
Nobody eats tea-leaves, It- is meant 
to be- boiled for extracting juice out 
of it to make tea liquor, Tea-leaves are, 



















point in order to produce 
quality of tea and a bit more may 


it a bit superior, But that by 
will not substantially change the cha- 
racter of the tea-leaves, still’ th 
will be known as tea-leaves and sold 

as such in’ the market. In my ae 


order of the Revising 
Authority were necessary for the pur- 
pose of saving the tea-leaves from . 
ishing, making them fit for tr 
and marketing them.. The process ` ap- 
plied was minimal, Whithering, crush- 


surety necessary © 
The process of 
roasting ` with charcoal for’ obtaining 
suitable flavour or colour. and also the 
process of grading them with sieves 
were all within the. region of minimal 
process and at no point ` of- time ~ it 
crossed that limit and robbed the tea- 


` substantially, In my opinion, 


High Court is. 
talnable in law, 


8. In Volume 21 of 


quite justiffed and sus- 


Encyclopaedia 


Britannica (1968 painon) under the head 
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‘Tea’ are dealt’ with at page 739 thea 
processes of cultivation and manufac- 
ture of tea. Under the sub~head ‘Culti- 
vation’ it is found stated :— 


“Tea-leaves are plucked either by 

hand or with special shares, In the 
tropical areas of Southern India, Cey- 
lon, and Indonesia, harvest continues 
throughout the year, but in the sub- 
tropical regions of northern India and 
China and in Japan and Formosa, the 
harvests are seasonal, The flavour and 
quality of the tea-leaves vary with the 
climate, soil, age of the leaf, time of 
harvest (even from season to season), 
and method of preparation.” 
Then comes the sub-head ‘Manufacture’ 
which enumerates the categories of 
three classes of teas and then it is 
mentioned:— 


“Most stages of processing are gene- 
rally common to the three. types of 
tea, First, the fresh leaves are with- 
ered by exposure: to the sun or by 
heating in trays until pliable (usually 
18-24 hours), Next the leaves are roll- 
‘ed by hand or machine in order to 
break the leaf cells and liberate the 
juices and enzymes, This rolling pro- 


cess may last up to three hours, Final- . 


the leaves are completely dried 
further exposure to the sun, 


‘usually for 30-40 minut 


In making: black tea, the leaves, after 
being rolled, are fermented in baskets 
. or’ on glass shelves or cement floors 
under damp cloths, “The process of 
fermentation or oxidation, reduces 
the astringency of the leaf and changes 
its colour and flavour.” About green- 
leaves it is mentioned — “Green tea 
is made by steaming without fermen- 
tation in a perforated cylinder or boi» 
lier, . ‘thus . retaining cade of the 
green colour,“ ` The leaves lightly 


Tolled before drying.” It would thus . 


be seen, that the tea-leaves as plucked 
have got to pass through stages’ of 
processing of one kind or the other 
in-order to make it fit, for human. con- 
sumption, as in the case of paddy and 
‘many other commodities dehusking ` in 
the case of former and some other 
kind of process ‘in regard to the latter 
has -got to be done in order to make 
them marketable and fit for consump= 
tion. 

$. There are dectstons K pt 
Madras High Court in e e 
‘Madras v. Sarvana Pillai, (1956) T ¥ STC 


two 


s 


S, T. Commr,, : Lucknow v. D, S, Bist & Sons ` 


` A. L Rs 
541 and Deviah Gowder v. Commercial 
Tax Officer, Coimbatore, (1962) 13 STC 
422 where a similar question arose 
with. respect to arecanuts. At page 
544 of the first case which was follow- 
ed in the second occurs a  passaga 
which may be usefully. quoted here:—~ 

“As we have pointed out, it was 
common ground that there is no mar- 
ket in Coimbatore or elsewhere for 
arecanuts as they are when plucked 
from the trees, and it should be re- 
membered they are gathered when they 
are still unripe. The proviso to Section 
2 (i) of the Act is obviously conceived 
in the interests of agriculturists, It 
excludes from any tax liability under 
the Act sale of -agricultural and horti~ 
cultral produce, the primary condition 
to be satisfied being that it must be 
produce of- the land which either be 
longs to the seller or of the land in 
which he has an interest as specified 
by Section 2 (i), To restrict that con~ 
cession to sale of arecanuts, for _in- 
stance, only if those arecanuts are sold 
in the state in which they are im- 
mediately on being gathered from the 
trees would render the statutory ex" 
clusion meaningless,” : 


I approve of this decision, 

10. There are two decisions of the 
Bombay High Court given in relation 
to the question of sugarcane being con-. 
verted into jaggery. They are, Bora- 
wake v. State of Bombay, (1960) 11 
STC 8 and Commr. of Income-tax, 
Poona v. H. C, Date, (1971),82 ITR 71. 
In the former case it was observed ai, 
page 11:— hee : 7 

“It is true that gur cannot be re 
garded. as .an agricultural produca 
grown on land, But if gur is prepared 
out of the agricultural produce’ which 
is grown on land, in the. absence of 
any indication to the contrary -sugges= 
ting that the agricultural produce mus? 
be sold in the form in which it is 
grown, we will be justifi in holding 
that an .agriculturist who is exclusively 
selling agricultural produce’ grown on 
the land either in the form in which 
it is grown or in: the form in which i# 
is converted for the purpose of trans 
portation or preventing deterioration is 
within the exception ‘provided by Sec= 
tion 2 (6).. In the. present case, with a 
‘view’ to: prevent. deterioration and for — 
the purpose of facilitating transporta- 
tion the assessee converted the sugar- 
Ea Dy no Gun, end see 
it.” ere 


/ 
n 


Ht appears to me that this case has 
gone a bit too far and on an appro- 
priate occasion it may require .further 
consideration. © Nonetheless, in the in- 
stant case one can safely conclude, as I 
have done, that with a view to prevent 
deterioration and for the purpose of 
facilitating transport and. making it 
marketable the  assessee himself did 
some processing to the plucked tea- 
leaves and hence the High Court was 
ra in holding that such sales were 

not exigible to sales-tax.. Similar or 
identical principles have been applied 
by other High Courts also in respect 
of different cemmodities such as rub- 
casuarina, pig bristles 
Commr. 
of Agricultural Income-tax and Sales- 
tax, South Zone v. Sherneilly Rubber 
& Cardamom Estates Lid, (1961) 12 
STC 519 (Ker); Deputy Commr., of 
Agricultural Income-tax, and Sales Tax, 
Quilan v. Travancore Rubber and Tea 
Co, Ltd, (1964) 15 STC 615 E 
Commr, of Income-tax v. . Woodland 
Estate Ltd. (1965) 58 “TTR 612 
(Ker); Rayavarapu Mrityanjaya Rao 
v. State of Andhra Pradesh, (1967) 
20 STC 417 (Andh Pra) and Commr. of 
Sales Tax, U. P. Lucknow v. Harbilas 
Rai and Sons, (1968) 21 STC 17 (SC) 
Broadly speaking these cases have been 
decided on application of the correct 
principles of law. 


11. Reliance on behalf of the -Re- 
venue: was placed upon a few cases 
None of them supports the depart- 
ment’s contention. I may notice only 
two or three of them. In~ Killing 
Valley Tea Co. Ltd. v. Secretary +o 
State AIR 192] Cal 40, the question: for 
consideration related to the tax 
liability of the Killing Valley Tea 
Company under the Income-tax Act, 
1918. If the whole of its income was 
derived from agriculture, the assessee 
was not liable’ to pay income-tax, If 
however, the activities of the Company, 
which produced income were attribut- 
able partly to agriculture and partly 
to its manufacturing ` activities, then 
the whole of the amount. could not 
have been taxed under the Income-tax 
Act. The stand of the Company was — 
“the actual leaf. of the tea plant, 
without the addition thereto of tl 
processes above described, is -of no 
value as a market commodity.” On 
behalf of the Revenue it was contended 
“that the manufacturing processes 
carried out in a modern tea factory, 


85. Commr; Lucknow v, D, 8, Bist &- Sons 
“with scientific 


the 
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appliances and. up-to- . 
date machinery, are different from 
these ordinarily employed by a culti- 
vator to render the produce raised by 
him fit. to be taken to market,” The 
High Court held — “that the process 
in its entirety cannot be appropriately 
described as agriculture, The earlier 
part of the operation when the tea 
bush is planted and the young green 
leaf .is selected and plucked may well 
be deemed to be agriculture, But the 
latter part of the process is really 
manufacture of tea, and cannot, with- 
out violence to language, be described 
as Agriculture, .......ccccceceeee The green 
leaf is not marketable commodity for. 
immediate use as an article of food, but 
it is a marketable commodity to be ~ 
manufactured by people who possess 
the requisite machinery into tea fit 
for human consumption.” After refer- 
ring to some authoritative books on 
Tea, the view expressed by the High 
Court was “that the entire process is 
a combination of agriculture and manu- 
facture,” Hence only a part of the in- 
come was held to be taxable. In the 
instant case the problem: is quite dis- 
tinct and different. Here we are con- 


‘cerned with the question whether the 


commodity which the assessee sold 45s 
tea was his agricultural produce or 
not. He had not sold his tea-leaves 
from his gardens to any manufacturing 
tea company. He had himself applied 
some indigeneous and crude manufac- 
turing process in order. to enable him 


to ‘sell his tea in the market. In such 


a situation I have no difficulty in hold- 
ing that the sale was of his agricul- 
tural produce, . 


12. In State of Madras v. Swasthik 
Tobacco Factory, (1966) 17 STC 316 (SC) 
the question before this Court was 


whether the respondent-firm which 
purchased raw. tobacco and converted 
it by a manufacturing process into 


chewing tobacco and sold it in small 
paper. packets was entitled to deduc- 
tion of excise duty paid. by it on the 
raw tobacco from the gross turnover 
of sales of chewing tobacco under Rule 
5 (1) G) of the Madras General Sales 
Tax (Turnover and Assessment) Rules, 
1939. “It would be found mentioned at 
p. 318:— “Boththe advocates argued, on 
the basis of the factual position, that 
the packets of chewing. tobacco. were 
goods different from tobacco from which 
the said goods were manufactured,” On 
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that- footing, by interpretation -of the 
rule it was ‘held that only excise duty 
paid on the goods sold by the asses- 
see is deductible from the gross turn- 
over, and not the excise duty paid on 
` raw tobacco. This case was followed 
by thè Supreme Court in State: of 
Madras v, Bell Mark Tobacco Co. (1967) 
19 STC 129 (SC). In the instant case 
I have held that the commodity which 
was sold was not different from the 
commodity which was produced in 
agriculture, 


13. The view expressed by the 
"Allahabad . High Court in the judgment 
under ‘appeal which is reported in 
'D. S- Bist & Sons, Nainital v. Commr. 
of Sales Tax, U.P., (1972) 30 STC 239 
is on the lines of ‘the preponderance 
of the views expressed by different 
High Courts in relation to differerit 
‘commodities. I approve of the same 
and dismiss these appeals - with _costs 
hearing - fee one sét only, 


PATHAK, Ju— 14.1 agrée that “the 
‘appeals should be aiateaeed. But I 
should like’ to say a few words. in 
regard to.Killing Valley Tea Co. Ltd. 
v. Secretary’ to State, AIR 1921‘ Cal 40. 


That was a case where the Killing 
Valley Téa Company, Ltd, had a tea 
plantation and after’ selecting and 


| plucking the young green leaf from the 
tea bush by hand it was put through 
a process: of drying ‘and rolling. The 
_Income-tax Department ` alleged ~ that 


“the process actually applied to the dry 


leaf | was “a manufacturing ' process 


carried out in’ a modern tea factory - 


with ‘scientific - appliances -and` the latest 
machinery. The Calcutta |: High Court, 
on a consideration of the respective 
cases of. the parties, observed that the 
‘entire process could not be described 
as agriculture, and that the process ap- 
' plied to the tea leaf after it had been 
plucked: was a manufacturing - process. 
It observed that the green tea leaf 
‘-was'a marketable commodity to. be 
manufactured by people who possessed 


the requisite machinery into tea. fit for . 


human consumption. It was ‘of the opi- 
‘hion that while the process of seléct- 
_ ing and plucking the tea ‘leaf from the 
tea shrubs | 
‘ agriculture, the 


subsequent ` process 


- which included drying and rolling of | 


‘the leaf was: a manufacturing ' process. 
The High Court. drew a distinction be- 
_ tween. the. two processes for the pur 
- pose of ` „apportioning the income be- 


’ Delhi Municipality v, Ram Sarup 


` as one set: only, 


could be.deemed to ` be--™ 


A. 1. R, 
tween agricultural income and non- 
agricultural income, The question -be- 


‘fore us is whether after the tea leaf 


had‘ been put through the process of 
withering, crushing, roasting and fer- 
mentation it continued to be agricul- 
tural produce. If the Calcutta High 
Court can be said to have laid down 
that as a result of those processes the 
tea leaf céased to be agricultural pro- 
duce, I am unable to agree with it. 
To my. mind, the tea leaf remained 
what it always was, It was tea leaf 
when. selected and plucked, and it 
continued to be tea leaf when after the 
process of withering, ‘crushing and 
Toasting it was sold in the market, The 
process applied was intended to bring 
out ‘its potential qualities of flavour 
and colour. The potential inhered in 
the tea leaf from the outset when still 
‘a leaf on the tea bush. The potential 
surfaced in the tea 
mechanical process of withering, crush- 
ing and roasting, fermenting by cover- 
ing with wet sheets ‘and roasting agai 












ing- it to those processes. At no stage, 
did it change its. essential. substance. It 
remained a tea leaf throughout, In its 
basic nature, it continued to be agri~ 
cultural produce. 

15. The appeals fail ad? are ' dis- 
missed with costs. Costs are awarded 


Appeals dismissed 
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(From: 1973 Cri LJ- 1859 (Delhi)) 
= S. SARKARIA, P. N. SHINGHAL 
- AND O. CHINNAPPA REDDY, JJ. 

Criminal Appeal No. 26 of 1973, D/- 
1-8-1979. . 

Municipal Corporation of Delhi, Ap 
pellant v. Ram Sarup, Respondent. 

- (A) Prevention of Food Adulteration 
Act (1954), Ss. 2 (G) (f) & a) (T) and 
Adulterated’ food — Sale of 
‘besan’ proved to be insect infested — 
It is adulterated food and accused can 


‘be convicted under S. 7 read with Sec- 


tion 16 — No. question of examining 
the standard of quality of ‘besan’ speci- 


‘fied in R. 5 of the Bules arises. 1973 


Cri LJ. 1859 (Delhi), Reversed. 


(Para 3) - 
(B). Constitution of India, Art, 138 — 
Appeal by special . leave fal aca 


JW/KW/E239/7 9/KSB‘° 2 & 5 


a 


1988 . 
quittal under S. 7 read with S. 16, 
Prevention of Food Adulteration Act 


~— Supreme Court refused- to interfere 
in facts and circumstances of case. ` 


The accused was tried and convicted 
under S. 7 read with S. 16 of the Act 


as the sample of besan sold by him was 


highly insect infested as per the report 
of the public analyst. The appellate 
Court acquitted the accused and a 
further appeal by the Corporation to 
the High Court was also dismissed on 
the ground that the report of the 
public analyst did not supply the cor- 
rect data. l 


Held that as the judgments of the 
Courts below did not show whether 
the accused was put on trial for sell- 
ing an adulterated article of food with- 
in S. 2 (i) (f) or selling within the 
meaning of S. 2 (i) (1) an article of 
food of which the quality or purity fell 
below the -standard prescribed by the 
rules, the accused was likely to be pre- 
judiced in his defence and. therefore 
the Supreme Court would not interfere 
with the judgment of acquittal by the 
High Court. i (Para 4) 


SHINGHAL, J.:— This appeal by 
special leave is directed against the 
judgment of the Delhi High Court 
dated September 4, 1972, dismissing the. 
appeal of the Municipal Corporation of 
Delhi against the acquittal of respon- 
dent Ram Sarup and upholding his 
acquittal by the appellate judgment of 
the Additional Sessions Judge of Delhi 
for an offence under Section 7 read 
with Section 16 of the Prevention of 
Food Adulteration Act, 1954, herein- 


after referred to as the Act. It is not. 


disputed that a sample of ‘besan’ was 


taken by the Food Inspector from the’ 


respondent’s shop on October 3, 1970, 
and the Public Analyst reported that 
it was “very highly insect infested”. 
The trial Magistrate. -had found him 
guilty of the offence under Section 7 
read with Section 16 of the Act and 
sentenced. him to rigorous imprison- 
ment for six months and a fine of 
Rs, 1,000/-, . . 


2. The High Court took note of the 


following standard of quality of ‘besan’ 


prescribed in the Prevention of Food 
Adulteration Rules, 1955, Appendix B, 
Item A 18.04—_ 


"Besan means the product obtained 


by grinding | dehusked gram 
(cicer arietinum) and shall not contain 


” 
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that the sample 
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any added colouring matter or any 
other foreign ingredient,” 

It was- argued there on behalf of the 


appellant Corporation that even though 
it was the requirement of the 


- Rules that ‘besan’ shall not contain any 


“foreign ingredient’, the report of the 
Public Analyst showed that it was in- 
sect infested and was therefore found 
to contain a “foreign ingredient”. The 
High Court made a reference to the 
statement of the Public Analyst that 
he had used the expression “very 
highly- insect infested” in his report 
because “there must have been dead 
or living insectsinthe instant sample in 
great number.”- It also read that part 
of the statement -of the Public Analyst 
where he had stated that there must 
have been at least 9 or 10 insects 
“living” in the whole sample before he 
declared it insect infested and that by. 
living insect was meant fully grown 
insects and not. larvae. Even so,- the 

igh Court upheld the argument that 
the words “very highly. insect infest- 
ed” were “relative words’, and that 
the report did not state specifically and 
with scientific precision the “foreign 
ingredient”. in the sample and whether 
living or dead insects or larvae or 
eggs were found in it. In taking that 
view, the High Court made a reference 
to some decided cases and held that 
the Public Analyst’s report suffered from `- 
weakness as it did not supply the 
“data on which a correct conclusion 
can be reached by the Court.” 


3. It is true that. the report of the 
Public Analyst did not state the ex- 
tent of the insect infestation or’ whe- 
ther the insects were Hving or dead, but 
the High Court failed to take into 
consideration the fact that he had 
categorically deposed that there must 
have been dead or j 
the sample in “great 
there were white living insects in the 
sample, that there were at least 9 or 
10 such insects in it, and that they- 
were fully grown live insects and not 
larvae. As nothing to the contrary was 
elicited in spite of the lengthy cross- 
examination on behalf of the respon- 
dent, these facts had been amply estab- 
lished by the statement of the Public 
Analyst and were sufficient to prove 
of ‘besan’ was “adul 
terated”, The High Court did not take 
into consideration the -provision o 
Section 2 (f) of- the Act according to 
which an article of food is deemed t 
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be adulterated if, inter alia, it ‘is 
holly or in part insect infested. So 
rhen it had been. proved that this was 
so, the only possible conclusion was 
that the respondent had committed an 
ffence under Section 7 read with Sec- 
tion 16 of the Act for that reason and 
there was no occasion to examine the 
standard of quality of ‘besan’ specified 
under Rule 5 of the Rules, 


4. In the view we have taken we 
would have set aside the acquittal of 
the respondent .and restored the judg- 
ment of the trial Court, but we are 
inclined to think that it will not be 
proper to do so in the facts and cir- 
of this case. There is 









show. whether the respondent was 
put on trial for selling an adulterated 
article of food within the meaning of 
clause (f) of Section 2 of the Act, or 
hether he was tried for selling within 
the meaning of clause (1) of that sec 
tion an article of food of which the 
quality or purity fell below the stan- 
dard prescribed by the Rules, The 
ossibility that the | respondent was 
prejudiced in his defence: because of 
cannot therefore be 
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(From: Kerala)* 
P. N. BHAGWATI, | 


_ R 8. PATHAK, JJ 
Civil Appeals Nos, 196-199 of 1973, 
D/- 19-9-1979. 


M/s.. Malabar Fisheries Co., Appel- 
lant v. The Commissioner of Income 
tax, Kerala, Respondent. 

Income-tax Act (1961), Ss. 34 (3) (b), 
2 (47) and 155 (5) — ansfer — 
Partnership firm — Dissolution — Dis- 
tribution of assets among partners 
— It does not amount to transfer of 
assets within S. 34 (3) (b) — With- 


*(Income-tax Ref. Nos. 115-118 of 1979, 
_ D/- 14-7-1972 -(Ker)). 


 SWIKW/F232/(T9/MVS.- e 


` Malabar - Fisheries. Co, v, L-T. Commr., Kerala — 


one talks of the 
firm’s assets all that is meant is pro- . 


A. LE. 


drawal of development rebate wrong: 
(Partnership Act (1932), Ss. 4, .13, 14). 
L-T. Ref. Nos. 115-118 of 1970, D- 1 14-7 | 
1972 (Ker), Reversed. 


On a plain reading of S. #4 (3) (b) 
it will be clear that before that provi- 
sion can be invoked or applied three’ 
conditions are required to be satisfied, 
(a) that the ship, machinery or plant 
must have been sold or otherwise 
such a or 
transfer must be by the assessee and 
(c) that the same must be before the 
expiry of 8 years from the end of the 
previous year in which it was acquir- 
ed or installed. It is only when these 
three ‘conditions are satisfled that any 
allowance made under S. 33. shall be 
deemed to have wrongly made and 
the Income-tax Officer acting under. 
Section 155 (5) will be entitled to 
withdraw such allowance. Further Sec- 
tion 2 (47) -gives an artificial extended 
meaning to the expression ‘transfer’ 
for, it not merely includes transactions 
of ‘sale’ and ‘exchange’ which in ordi- 
nary parlance would mean . trans- 
fers but also ‘'‘relinquishment or ‘ex- 
tinguishment of rights’ which are 
ordinarily not included in that concept 


. (Para 8} 
A . partnership firm under tha 
Partnership Act, is not distinct legal 


entity apart from the partners consti- 


tuting it and equally in law the firm . 
as such has no separate rights of its 
own in the partnership assets and when 
firm’s property oF 


perty or assets in which all partners 
have’. a joint or common . interest. 
Therefore, the consequence of the dis- 
tribution, division or. allotment of as- 
sets to the partners which flows upon 
dissolution after discharge of liabili- 
ties is nothing but a mutual adjust- 
ment of rights . between the partners 
and there is no question of extinguish- 
ment of the firm’s rights in the 
parinership assets amounting to a 
transfer of assets within the meaning 
of Sec. 2 (47) of the L-T. Act. There- 
fore, there is no transfer of assets in- 
volved even in the sense of any ex-. 
tinguishment of. the  firm’s rights in 
the partnership assets when distribu- 
tion takes place upon dissolution, 
Therefore, the withdrawal of develop- 
ment rebate under RECRON 155 (5) of 


E, T. Act. is wrong, (Para 18) 
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z Further, -thé 
quired to be satisfied for attracting 
Section 34 (3) (b) cannot be said to 
have been satisfied in the instant case. 
It is necessary that the sale or transfer 
of assets must. be by the. assessee 
‘to a person. Now every ~ dissolution 
. must in point of time be anterior to 
the actual . distribution, division or al- 
lotment of the assets that takes place 
after making- accounts and discharg- 
ing the debts and liabilities due 
the firm. Upon dissolution the assessee 
firm ceases .to exist,. then follows the 
making up. of accounts, then the dis- 
charge of debts and liabilities and 
thereupon distribution, division or al- 
lotment of assets takes place inter se 
between the erstwhile partners by . way 
of mutual adjustment of rights be- 
tween: them. The distribution, division 
or allotment of assets to the erst- 
while partners, is not done by the dis- 
solved firm. In this sense there is no 
transfer of assets by the assessee (dis- 
solved firm) to any person, It is not 
possible to accept the view of the High 
Court that the distribution of assets 
effected by a deed takes place eo in- 
stanti with the dissolution or that it 
is effected by the dissolved firm. L-T. 
Ref. Nos. ‘115-118 of 1970, D/- 14-1- 
1972 (Ker), Reversed. AIR 1968 SC 678 
and AIR 1971 Sc 2270, Foll, 

(Para 21) 

(Supreme Court did not express any 
opinion on the correction or otherwise 
of the view taken by the Karnataka 
High Court in 1979 Tax LR 320 (Kant) 
— Ed.) . | 
Cases Referred: Chronological Paras 
(1979) 116 ITR 110:1979 Tax LR 320 

(Kant) - 19 
(1977) 106 ITR 368:1973 Tax LR 398: 

AIR 1977 SC 999 "4 
(1971) 79 ITR 594:1971 Tax LR 1547: 

AIR 1971 SC 2270 3, 11 
(1968) 68 ITR a AIR 1968 sc ore 

8, 

(1966) 3 SCR 400: AIR 1909 sc 1300 
AIR 1948. PC 100 . 16 
` Mr. K. 85.. Ramamurthy Sr. Advocate 
(Mr. P. N. Ramalingam and Mr. A.T. 
M. Sampath, Advocates ` with him), for 
Appellant; Mr. B. B. Ahuja’ and Miss 
A. Subhashini, AAVOCANEA, = for Re- 
spondent. 

TULZAPURKAR, J.: — These ap- 
peals by special leave’ raise an 'inter- 
esting. question of law. whether the 
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Malabar Fisheries Co. v, L-T- Commr., Kerala 
second condition -.re-. 


by. 


resorted “to ‘‘sinca S, 


S.C. 177 `. 


distribution of assets of a firm conse- 
quent on its dissolution amounts to a 
transfer of assets within the meaning of 
the expression “otherwise transferred” 
Occurring in S. 84 (3) (b) of the Indian ~“ 


Income-tax Act, 1961, having regard to 


the definition of ‘transfer’ in S, 2 (47) 
of the Act? 


2. The facts giving rise to the ques- 
tion lie in a narrow compass. The ap- 
pellant (M/s. Malabar Fisheries Co.) is 
a dissolved firm represented by one of 
its erstwhile partners. The firm “as 
originally’ constituted on April. 1, 1959 
consisted of four partners and carried 
on six differerit: businesses in six 
different names and styles, namely, (a) 
Malabar Fisheries Co., (b) Coastal 

eering Co., (c) Cochin Tin Fac- 
tory, (d) Goodwill Industries, all at 
Falluruthy, (e) Combine . Steel Indus- 
tries at the Industrial Estate at Olavak- 
kot and (f) Lite Metal Industries at 
Visakhapatnam in ‘Andhra Pradesh 
The firm was dissolved on March 31, 
1963 and under the deed of dissolution 
executed by and between the partners, 
the first -business concern was taken 
over by one of the partners, the 
remaining five concerns by two of the 
other partners and the fourth partner 
received a. sum of Rs, 381,082- in lieu 
of his respective shares in the assets 
of all the businesses of the firm. It 
appears that during the four assessment 
years 1960-61 to 1968-64 the. firm had 
installed various items of machinery in 
respect of which it received develop- 
ment rebate in ifs respective tax 
assessments under S. 38 of the Act. On 
dissolution of the firm on March 31, 
1963, the Income-tax Officer took the 


, view that S. 34 (3) (b) of the Act ap- 


plied on the ground that there was. a 
sale or transfer of the machinery by 
the firm within the period mentioned 
in that section and accordingly acting 
under S. 155 (5) of the -Act he with-- 
drew the development rebate allowed 
to the firm for the said assessment . 
years, the amending orders being passed , 


| against the dissolved firm. The assessee 


i e., the dissolved firm through one of ' 
its erstwhile- partners preferred appeals 
against the’ order of the Income-tax | 
Officer ‘withdrawing the development 
rebate ‘but the Appellate Assistant 
Commissioner by his order dated 
July 24, 1964, dismissed the appeals 
holding that 5. 155 (5) was rightly | 
34 (3) (b) of the | 


uw 
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' distribution of the assets of the 


`. amount to a sale or 


s allowed the appeals holding that 


' of 


. sions in“ Dewas Cine 


= ease (1971) 79 ITR 594 tò the. 


ean 


was carried in further appeals. by the 
dissolved ~ firm to the. Income-tax Ap- 


pelate. Tribunal, Cochin Bench, Erna- 


kulam, and it- was contended that the 
firm 
its dissolution did not 
transfer and, 

would not 


consequent on 


therefore, the transaction 


_ come within the purview of Sec- 7 
tion 34 (3) (b). The Tribunal by . its 
common .order dated ‘January 6, 1970 


the 


case: fell within the principle laid 


‘-down by this Court in the case of 
.Commr, of Income-tax. v. Dewas 


Cine 
Corporation (1968)° 68 ITR 240 and that 


there was no. question: of any sale -or 
transfer. within the meaning. of Sec” 


tion 34 (3) (b) in a transaction involv- 
ing the adjustment of the rights of the 


- partners, of a dissolved firm, ` 


8 At -the instance -of the Revenue, 
the Tribunal _ referred two questions of 
law, to the High en for, its opinios 
namely, - | 


(1) ‘Whether on’ the’ facts‘ and in the 
circumstances of this case, the Appel- 
late Tribunal was legally correct in 
holding that there was no. question of 
sale and -that it was only an- adjust= 
ment of the mutual rights ‘of-the part- 
ners and" that the provisions of Sec- 


‘tion : 36 (3) (sic) wera not’ applicable?: 


(2) Whether on the facts and in the 


circumstances of this case, there was a- 


transfer of assets within the ‘meaning 
the. words ‘otherwise transferred’ 
occurring in S. .34 (3) (b) of the In- 
‘come-tax Act?” 


The High Court. answered the second 
question in the afirmative ‘and against 
the assessee. and in view of that an- 
swer, declined to answer. first question 
as being unnecessary. ` The High Court 
took the view that this Court’s deci- 
Corporation 
‘ease (supra) . ‘and Bankey Lal Vaidya’s 
- effect 
that, the distribution, ., . division or allot- 
ment of assets. between partners of a 
firm: - consequent on its 
amounts to .a mutual > adjustment - of 
rights of: the partners and does not 


` amount to-a sale or, transfer. had. been 


. Income-tax Act, 
‘gale’ or 


rendered under ~ the .. 
1922 . wherein the expression . 


““ransfer’ had not been defined whereas 


in the 1961. Act by: which the case ‘was 


. Governed,. the expression, „transfer had 


been defined by, 


t 


cu „in a very 
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` Act applied -to the icase, The matter 


“tion , 34 (3) (b) applied to the case. 
is this. view of the High Court -that is 


dissolution 


making : accounts and 


A. I, R, 
wide manner so as to include not’ mere- 
ly a-sale or.exchange but also ‘extin- 
guishment of . any rights’ in capital 
assets, The. High Court held' that a dis- 
solution of a firm amounted to extin- 
Suishment of the rights.of the firm in’ 
the assets of the. partnership and ac- 
cordingly was a transfer within 
meaning of S. 2 (47) of the Act. and 
that, therefore, the: provisions of R 
I 


being challenged -before : 
appeals by the assessee. 


A. Counsel for the assessee contend- 
ed that the High Court has clearly 
erred in taking the view that the dis- 
Solution of a firm amounts to extin- 
guishment of the rights of the firm in 
the .assets of the partnership, He point- - - 
ed out that in the two decisions refer-. 
red to above this Court has clearly 
enunciated what happens in law upon 
the dissolution of a firm, namely, ‘that 
the distribution, division or allotment 
of assets between the partners on dis- 
solution of the firm is merely an ad- 
justment of rights inter se genie 
them and that no sale or transfer. 
involved in stich distribution, division 
or allotment, According to him there ig 
no change in this legal position even 
after” the enactment of the definition of 
‘transfer’ in S. 2 (47) in ‘the 1961 Act. 
Reference was made to this Courts 
decision in C. L:T, Gujarat-v. R. M. - 
Amin (1977) 106 ITR 368 where this 
Court has held’ that no transfer of 
capital assets within the meaning of 


‘us in these 


§ 2 (47) of the 1961 Act was involved 


when a shareholder received money 
representing his: shares on the distri- _ 
bution of the net assets of the com- 
pany in liquidation, that he must be © 
Rookie as having “received: | that 
money -' satisfaction of ‘the rights 
which beldaged to him by virtue ` of 
his holding :the shares, and that the 
transaction did not amount to any 
sale, exchange, relinquishment of capi- 
tal assets or extinguishment of any 
rights ‘therein. In any case, he con- 
tended that'in every . case dissolution 
must be anterior in point of time. to 
the distribution. that takes place after 
discharging all 
debts and liabilities . and as such there 
is no transfer of any assets by the 
assessee (ie. the .dissolved firm) to any - 
person as contemplated by S, 34 (3) (b), | 
but- all: that happens ‘is that upon disso- | 


lution and upon making. up of one 


sf 


the . 
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and discharge of liabilities it is the 
erstwhile partners who mutually ad- 
just their rights and it is by way of 
adjustment of such rights that distri- 
bution, division or allotment of assets 
takes ‘place. He, therefore, urged _ that 
S. 34 (3) (b) was inapplicable to he, 
case, 

-5.* On the other hand,. counsel for 
the Revenue. pressed the High Court’s 
view for our acceptance. He urged that 
the question has to be considered under 


the 1961 Act in light of the definition . 


of ‘transfer’ contained in S. 2 (47) which 
includes within its scope even ‘extin-— 
guishment of rights in capital assets.’ 
According .to him during the continu- 
ance of the partnership the machinery 
undoubtedly belonged to the firm, -the 
firm as a separate taxable entity got. 
the benefit of development rebate 
which was, sought to be withdrawn inas- 
much as the firm’s rights in the machi- 
nery got extinguished upon dissolution 
and the same got transferred or vested 
in individual partner or partners. as a 
result of distribution or allotment made 
between them. He stated qua the. erst- 
while partners there may not be any 
transfer of assets and: there may be. a 
mutual adjustment of rights but . qua 
the firm there is certainly exinguish- 
ment of its rights in the assets of .the 
partnership and in that sense there is 
a transfer of. assets within the defini- 
tion under §. 2 (47) of the Act, . 


6. Since in these appeals the ques- 
tion raised relates to the withdrawal 
of development rebate under a2 
tion 34 (3) (b) read with S. 155 (5) | 
the 1961 Act in the light of the ee 
tion of the 
under S. 2 (47) of the Act, it will be 
desirable to note what these provisions: 
are. Section 34 (3) (b) in so far as is 
material reads: 


"34. Conditions for 

allowance and development rebate, 
x «* = x `>, 

3 (b) If any ~<ship, machinery - 
plant is sold or otherwise canalar 
by the assessee to any person at: any 
time before the expiry of 8 years from 
the end of the previous year in which 
it was acquired or installed, any allow- 
ance -made under S. 33 or. under «the 
corresponding provisions of the Indian 
Income-tax Act, 1922 (XI of 1922), in 
respect of that ship, machinery or 
plant shall be deemed. -to’ have -been: - 
wrongly made for the purposés. of this 


cree 
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_recompute™ ‘the’ 


change- or ~'relinquishment 


“provision can be > invoked 


` satisfied : 
Or plant must have been sold or other- 
-wise transferred, 


expression transfer given ` 


. expression ‘transfer’ for, 


.-. would mean transfers but also 
r. rights’- which are ordinarily not includ- 
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Act, and the provisions of- sub-s, (5) of 
S, 155 shall . apply accordingly.” ` 

Section 155 (5) is. a procedural provi- 
sion enabling the Income-tax Officer in 
a case falling under S. 34 (3) (b) to 
total income of | the 
-assessee for the relevant previous year 


and make the necessary amendments; in 


other words, acting under this provi- 
sion the Income-tax Officer withdraws 


‘the development ` rebate already grant- 


ed by passing an amending order. It 
further_provides ` that such amending 
order has’ ‘to -be passed within a period 
of 4 years to be reckoned ‘from the 
end of the previous year in which the 
sale ‘or transfer took place, . 


T. Section 2 (47) defines the se 
Bion “transfer” thus: 


“2 (47) “transfer”, in relation to a. 
capital ‘asset, includes the sale, ex- 
of the asset’ 
or the extinguishment of any rights 
therein - or the compulsory acquisition 
thereof, : under any law.” 


8 On a plain reading of S. 34 (3) (b) 
it will appear. -clear that before that 
or applied 
are required to b 
(a) .that the ship, machinery 












three conditions. are 


(b) that such a. sal 
or transfer must be by the assessee.and 
(c) that the ‘same must be before the 
expiry of 8 years from the end of the 
previous year in which it was acqui 
or installed. It is only when th 
three conditions are satisfied that 
allowance made under 8. 33 shall be 
deemed to have been. wrongly . made. 
and the Income-tax Officer acting..under 

5. 155 (5) will be entitled to -withdraw 
such allowance. Further,. S.. 2 (47) ` 


includes transactions of ‘sale’ and 'ex- 
change’ .. which in ordinary parlan 
‘relin- 
quishment? - or ‘extinguishment of 
ed. in that concept. The question is 
whether the distribution, division or 
allotment of assets of a. firm conse- 
quent on its: dissolution amounts to .a 
transfer of assets within the meaning - 
of the words "otherwise transferred” 
occurring- in S. 34 (3) (b) of the Act, 
regard -being had -to the definition = 


“transfer” contained in §..2 (47)? ` 


put it pithily, the question is ae 
the dissolution . of a firm extinguishes 
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the firm’s rights in the assets of the 
partnership so as to constitute a trans- 
fer of assets under S, 2 (47)? 


ł . 

9 In Dewas Cine Corporation case 
(supra) the concept: of distribution of 
assets consequent upon the dissolution 
of the firm was considered in the con- 
text of the balancing charge arising 
under the second proviso to Sec- 
.tion 10 (2) (vii) of the 1922 Act. In 
that case two individuals, each of 
whom owned a cinema theatre, . form- 
ed a partnership to carry on business 
of exhibition of cinematograph films, 
bringing the theatres into the books of 
the firm as its assets. For the assess- 
ment years 1950-51 to 1952-53 the In- 
come-tax Officer allowed depreciation 
aggregating to Rs. 44,380/- in the assess- 
ment of the firm in respect of the two 
‘theatres. On the dissolution of the 
firm on Sept. 30, 1951, the theatres 
were returned to their original owners. 
In the books of the firm the assets 
were shown as taken over at ‘the ori- 
ginal price less the depreciation allow- 
ed, the depreciation being equally 
divided: between the two erstwhile part- 
ners. The Tribunal took the view that 
by restoring the theatres to the origi- 
nal owners there was a transfer by 
the partnership and the entries adjust- 
ing depreciation and writing off the 
assets at the original value amounted 
to total recoupment ‘of the entire 
depreciation by the partnership and on 
that account the balancing charge arose 
under the second proviso -to ` Sec- 
tion 10 (2) (vii) of the Act. This Court 
held that on the dissolution of the 
partnership, each theatre had: to be 
deemed -to be returned to the original 
owner in satisfaction partially oF 
wholly of his claim toa share in the 
residue of the assets after discharging 
the debts and other obligations. But 
thereby the theatres were not in law 
sold by the partnership to the indi- 
vidual partners in considération of 
their respective shares in the residue, 
and, therefore, the amount of Rupees 
44 380/- could not be included in ` the 
total income of the partmership as a 
balancing charge arising umder_ the 
second proviso to S. 10 (2) (vii). | 


10. It is true that this Court was 
concerned with interpreting the expres- 
sion “sold” used in S. 10 (2) (vii) and 
the second -proviso thereto, when 
expressions “sale or sold” had nowhere 

been defined in the - Act, and,- there~ 
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thë 


ALR- 


fore, this Court held that those expres- 
sions ‘when used, in S. 10 (2) (vii) and 
the second proviso. thereto must be 
understood in their ordinary meaning 
and that “sale” according to its 
ordinary meaning meant a trans- 
fer of property for a price. This | 
Court. further enunciated the proposi- 
tion that the distribution . of surplus 
upon dissolution of a partnership after 


‘discharging its debts and -obligations 


was always by way of adjustment of 
rights of partners in the assets of the 
partnership and did not amount to a 
transfer much less for a price. It is 
significant to note that the question of 
raising a balancing charge against the 
dissolved firm, a separate taxable en- 
tity’ which had been allowed .deprecia- 
tion in the earlier years, was con- 
sidered -by this Court and this 
Court took the view that no 
balancing charge arose against the 
firm inasmuch as no sale or 
fer was involved in the transaction of 
distribution of the assets to erstwhile 
partners of the firm consequent upon 
its dissolution. T z 


11. In Bankey Lal Vaidya’s case 
(supra) the concept of distribution of 
assets to the partners of a firm conse- 
quent upon -its dissolution was consid- 
ered in the context of the charge. on 
capital gains arising under S. 12-B (1) 
of the 1922 Act. In that case the re- 
spondent assessee, the Karta of a 
Hindu undivided’ family, entered into 
a partnership with D to carry on busi- 
ness of manufacturing and selling 
pharmaceutical products and literature 
relating ‘thereto. On the dissolution of 
the partnership, its assets, which in- 
cluded goodwill, machinery, furniture, 
medicines, library and copyright in 
respect of certain , publications, were 
valued at Rs. 2,50,000. Since a large 
majority of assets was incapable of 
physical division, it was agreed that 
the assets be taken over by D and the 
respondent  assessee be paid his share 
of the value of the. assets in money and © 
accordingly he was paid Rs.- 1,25,000/-. 
The -question. was whether the sum of 
Rs. 65,000/-, being part of the: amount 
received by the respondent assessea 
could be brought to tax as capital 
gains; under S. 12-B (1) of-the Act? 
This Court held that the arrangement 
between the partners of the _ firm 


' amounted to a distribution of the assets 


of the firm on dissolution,. that there. 


trans-.' 
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was no sale or exchange of .the respon- 
dent’s share in the capital. assets: to D 
nor did he transfer his share in the 
capital assets and, therefore, the sum 


of Rs, 65,000/- could not be: taxed: - as’ 


capital gains. The. Court. observed that 
the rights of the parties were adjust- 
ed by handing over to one of.the part- 
ners the entire assets and to ‘the other 
partner the money, value of his share 
and such a transaction was neither a 
sale nor- exchange nor menses of assets 
of the firm. 


12. It cannot, ooo, ‘be -disputed 
that both these decisions were render- 
ed under the 1922 Act which did not 
define expressions like “sale” or “trans- 
fer’ and the question is whether any 
difference is made in the legal position 
under the 1881 -Act by reason of the 
enactment of the definition of the ex- 
pression “transfer” in S. 2 (47), which 
includes within its scope a transaction 
by way of “extinguishment of any rights 
in a capital asset?? The precise argu- 
ment which has been advanced by the 
counsel for the Revenue before us, and 
which found favour with the High 
Court is that during the continuance of 
the partnership the machinery belong- 


ed to the firm, that the firm as a tax- - 


able entity received the benefit of 
development rebate in respect thereof 
under S. 33 of the Act and that upon 
dissolution the <firm’s rights in the 
machinery got extinguished and became 
vested in the partner or partners to 
whom it was allotted in the  distribu- 
tion of assets, and, therefore; the 
transaction so far as the firm is -con- 
cerned amounts to a transfer of assets 
under S. 2 (47). The question is how 
far is it correct to say that in law 
the firm as such has rights in the pärt- 
nership assets liable to extinguishment 
upon dissolution ? 


13. It is well. known that commer- 
cial men and ‘accountants on the one 
hand and lawyers on the other have 
different notions respecting the nature 
of the firm and this difference between 
the mercantile view and the legal view 
has been explained in .Lindley on 
Partnership 12th Edn. at pp. 27- and 28 
thus: 

“Partners 
firm. Merchants and lawyers have . dif- 
ferent :notions respecting the nature of 
a firm. Commercial men and accoun- 


tants are apt to look upon a,firm in. 
which lawyers look upon . 


the light in 
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are called collectively, . a 
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a corporation i.e, as a body distinct 
from the members composing it, and 
having rights -and obligations distinct 
from those of its members. Hence, in 
keeping partnership accounts, the firm 
is made debtor to each partner for 
what he brings into the common stock, 
and each partner is made debtor to the 
firm for all, that he takes out of that 
stock. In the mercantile view, partners 
are never indebted to each other in 
respect of. partnership . transactions; but . 
are always either debtors to or cre- 
ditors of the firm, ` 


Owing to this impersonification of the 
firm, there is-a tendency to regard its 
rights and obligations as unaffected by 
the introduction of a new partner, or- 
by the death or retirement of an old 
one. Notwithstanding such changes 
among its members, the firm is con- 
sidered as continuing the same, and 
the ‘rights and obligations of the old 
firm are regarded as continuing in 
favour of or against the new firm as if 
no changes had occurred. The partners 
are. the agents and sureties of the firm; 
its agent for the transaction of its busi- 
ness; its sureties for the liquidation of 
\its liabilities so far as the assets of 
the firm aré insufficient to meet them. 
The liabilities of the firm are. regard- 
ed as the liabilities of the partners 
only in case they cannot be met by 
the firm and oischarged out of its 
assets. 


But this is not the legal notion of a 
firm. The. firm is not recognised by 
English lawyers as distinct from the 
members composing it. In taking part- 
nership accounts . and: in administering 
partnership assets, Courts have to 
some extent adopted the mercantile 
view, and actions may now, speaking 
generally, be brought by -or against 
partners ‘in the name of their firm; but 
speaking generally, the. firm as such 
has’no legal recognition, The law, 
ignoring the firm, looks to the part- 
ners composing it; any change amongst 
them destroys the identity of the ` 
firm; what -is called. the property of 
the firm is their pro and what 
are called the debts and liabilities of- 
the firm are their debts and their liabi- . 
lities. In point of law, a partner may 
be the debtor or the. creditor of his 
co-partners, but he cannot be either 
debtor or creditor of the firm of which 
he is himself a member, nor can he be. 


is only 

- tain persons who carry on business, or 

. have authorised one or more (of) their 
- number to-carry it on in such a way 

’ that they are jointly. entitled‘ to 
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not be his own employer.” 
(Emphasis supplied) 
14, Unlike the Scottish system of 


law where the firm is a legal person . 


distinct from the partners composing it, 
the English Partnership Act, `- 1890,. 
avoids making `a firm a distinct legal 
entity. In English’ jurisprudence a firm 
_& compendious ‘name for cer- 


- the 


profits and jointly liable for the debts 


wet 


‘in the’ whole 


perty, - 


- and losses of the business. Further, it- 


is true that. partnership . property- is 


regarded as belonging. to: the firm, but 


that is only for the .purpose of distin- 
guishing the same from the separate 
property of the partners. But, ‘in law 
the- partnership property: is Jointly 
owned by all the partners composing 
the frm.. In Lindley ‘on Partnership at 
page 359 the following statement of 


= law occurs: 


expression: partnership ` pro- 
partnership stock, partnership 
assets, joint stock, and joint estate, are 


“The 


' used indiscriminately’ to denote every- 


thing to which the firm, or in ‘other 


‘words all the ‘partners composing it, 


can be considered to be entitled as 


such.” 


15. Again at page 375 the following 
statement of law occurs: 

‘In the absence of a special: agree~ 
ment to that effect, all the members of 
an ordinary partnership are interested 
of the partnership pro- 
perty, but it is not: quite clear whether 
they are interested therein as tenants 
in common, or as joint tenants with- 


out benefit of survivorship, if indeed 


there is any . difference. between the 
two. It follows from this community 
of interest that no partner has a right 


<- to take any portion of the partnership 


~ fight, either 


` ship at page 375 brings out ‘the 


property and to say that it is his ex- 
clusively.. No partner has any such 
during the existence of 
“the partnership or- aut it has been 


dissolved.” 


16. As pianis oe nature of a 
share of -a partner in a firm the fol- 
lowing. passage in Lindley on Partner- 
legal 
position very clearly : 

"What is meant by the share of a 
partner is his proportion of the part- 
nership assets after they have been all 


Malabar Fisheries Co. v, I-T. Commr., Kerala 
- employed by his firm, for a.man can- 


1948 PC 100 the 


_ personality distinct 


Engl and. „But the 


‘ing..a firm 


only a matter of procedure; . 


A.I. R. 
realised and converted into money, and 
all the partnership debts and liabilities 
have been paid and discharged, This it 
is, and this only, which on the death 
of a partner passes to his represen- 
tatives, or to a legatee of his share...... 
‘and which on hig SARRTOPEI passes to . 
his ` trustee.” - 


The position as regards the nature of 
a firm and its property in Indian law 
under the Indian Partnership Act, 
1932 is almost the same as in’ English 
law. Here also a partnership firm is 
not a distinct legal entity and the 
partnership’ property in law belongs to 
all. the - partners constituting the firm. 
In Bhagwanji Morarji Goculdas’ v. 
Alembic’ Chemical -Works. Co.: Ltd, AIR 
Privy Council in 
noemen observed 


para 10 of the 


thus: 


“Before the ‘Board it was argued that 
under the Indian Partnership Act, 1932, 
a. firm is recognised as an entity apart 
from the persons constituting it, and 
that the entity continues so long as the 
firm exists and continues to carry on 
its business.. It is true that the Indian 
Partnership Act goes further than the 
English Partnership Act, - 1890, in 
recognising that a firm may possess a 
from the persons 
constituting it; the law in India in that 
respect being more in. accordance with 
the law of Scotland, than with that of 
fact that a firm: 
possesses. a distinct personality does 
not involve that the personality con- 
tinues unchanged so long as the busi- 
ness ‘of the firm continues. The Indian 
Act, like the English Act, avoids mak- 


a corporate body enjoying 


the Tight of perpetual succession.” 
(Emphasis supplied) 


17. it is true that under the Civil 
Procedure Code, O. 30, as under the 
English Rules of Court, actions may 
be brought by or against - partners in 
the name of the. firm and even between 
firms and their members but that is 
It is also 
true that the firm’s property is recog- 
nised in-more than'one way (Ss. 14 and 
15 of the Partnership Act) but only as 
that which is “joint estate’ of all the 
partners as ` distinguished: from . ‘the 
“separate estate? of any of them,. and 
not as belonging to a body distinct in 


`. law from its members, In Narayanappa 


v. Bhaskara Krishnappa (1968).3 SCR 


1980 -~ 


400,. this. Court. after quoting with ap- 
proval the | aforementioned . passages 
occurring. in Lindley on Partnership, 
12th Edn., made - the following obser- 
vations .in the context of partners’ 
rights during the subsistence as well 
as upon the dissolution of a firm: 


“No ‘doubt since a firm has no legal. 


existence, the partnership property 
will vest in all the partners 
and in that sense every part- 


ner has an interest in the property 
of the partnership. During the subsist- 
ence of the partnership, however, no 
partner can deal with any portion of 
the property as his own nor can he 
assign his interest in a specific item of 
property to anyone. His right is to ob- 
tain such profits, if any, as fall to his 
share from time to time and upon the 
dissolution of the firm to a share in 
the assets of ‘the firm which remain 
after satisfying the Habilities set out 
in cl. (a) and sub-cls... (i), (i) and (iid) 
of cl. (b) of 8,.48.” | ie 


18. Having regard to the above : dis- 
cussion, it seems to us clear that a 
















tuting it and equally in law the’ 
as such has-no separate rights of 
i the partnership- assets and 
one talks of the firm’s 

or firm’s assets all that 
meant is property or assets in 
hich all partners have a joint or com- 
mon interest. If that be the. position, it 


upon dissolution the. firm’s rights in the 
partnership assets are | extinguished. 
The firm as such has no separate rights 
assets of the partnership 
distribution, division or allotment of 
dissolution after discharge 


of rights. between the partners 
question - of extin- 


ent 


guishment of the firm’s. rights in the 
assets -when distribution 


Malabar Fisheries Co. v. L-T. ‘Commr., Kerala 


is difficult to accept the contention that. 


and, therefore, the consequence of. the’ 


lities is nothing - but a’ mutual adjust- 


| Son. 


; ‘Was not applicable to the 


S.C. 183 


: 19. Counsel for the Revenue refer- 
red: us to a decision of. the Karnataka 
High Court in’ Addl, Commr. of In- 
come-tax v. M.A. J. Vasanaik (1979) 116 
ITR 110, where. that Court has taken 
the view’ that. when individual assets 
-are brought -in a partnership firm so as 
to constitute -the partnership property, 
there is a’ transfer of interest of the 
individual to the partnership and Sec- 
tions 34 (3) (b) and 155 (5) of 1961 Act 
are attracted, In the first instance, that 
decision dealt. with the converse case 
and it does not necessarily follow on 
parity of reasoning that the distribu- 
. tion, division or allotment of partner- 
ship assets to partners of a firm upon 
its dissolution would amount to a trans- — 
fer of assets as was sought to be con- 
. tended by the counsel for the Revenue. 
Secondly, it. is unnecessary for us to 
express any. opinion on the correctness 
or otherwise of the view taken by the 
Karnataka High Court in that - case. 


20. There is yet another reason for 
rejecting the contention of the counsel 
for the Revenue and that is that the 


_ second condition required to be satisfi- 


ed for attracting S. 34 (3) (b) cannot 
be said to have been satisfied in the 
case. It, is .necessary that the sale or 
transfer of assets must be by the. asses- 
see to a person. Now every dissolu- 
tion. must in point of time be anterior 
to the actual distribution, division . or 
allotment of the assets that takes place 
after making . accounts and discharging | 
the débts and liabilities due by the 
firm. sags dissolution the assessee firm 
ceases.to exist; then follows the mak- 
ing up of accounts, then the discharge 
of debts and liabilities and thereupon 
distribution; division ‘or allotment of 
assets takes place inter se between the 
erstwhile partners by way ‘of mutual 
adjustment .of rights ' between them. 
The distribution, division or allotment 
of assets to the erstwhile partners, is 
-not- done by the dissolved -firm. In this 
sense there is no transfer of: assets by ~ 
the assessee. (dissolved firm) to any per- 
It is not possible to accept the 
view-of the High Court that the distri- 
bution ofassets effected by adeed takes 
place.:eo instanti with the dissolu- 
‘tion or’ that it is effected by the dis- 
solved firm. 


“21. In ‘the result ‘we are clearly o 
the view that S. 34 (3) (b) of the Act 


case, and we 


141848.6. 
úphold the view of the Tribunal. The 
appeals arẹ, therefore, allowed and -the 
Revenue will pay the costs of the ap- 
peals to the appellant. . 

Appeals allowed. 
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(From: Allahabad) 


S. MURTAZA FAZAL ALI AND 
- A. P. SEN JJ. 


Criminal Appeal No. 312 of 1974, D/- 
12-10-1979. 
State of`U. P., Appellant 
Singh and others, Respondents. `, 
(A) Constitwtion of India, Art; 136 — 
'. Appeal against acquittal — High -Court 
in appeal against conviction of accused 
in murder case, not dealing with intrinsic 
‘merits of evidence of eye-witnesses _ 
High Court brushing aside their ` evi- 
dence on surmises and conjectures’ and 
preponderance of improbabilities not in 
existence — Prosecution case found to be 
fully. established beyond. reasonable 
doubt — High Court’s order of acquittal 
set aside — However, accused sentenced 
to imprisonment for life. Judgment of 
Allahabad High Court D/- 16-10-1973, 
Reversed. (Penal Code (1860), S. i 
(Paras 1, 2) 
B Evidence Act (1872), S. 3 — AD- 
preciation of evidence — Murder taking 
place nearabout midnight in house — 
Relatives living in that house cannot be 
‘said to be interested witness — They 
are very natural witnesses, AIR 1977 
SC 472, Foll; Judgment of Allababad 
High Court D/- 10-10-1973 Reversed. 
( (1). Penal Code (1860), S. 302; (2) 
Criminal P. C. (1874), S. 354). 


v. Hakim 


(Para 1) 


© Evidence Act 1872), S. 3 — Ap- 
- preciation of evidence — Murder case — 
Evidence of two. eye-witnesses believed 
~— It is not necessary. to multiply. wit- 
nesses to prove the case — Non-exami- 
nation of another person receiving jn- 
juries — Held, did not cast any doubt 
on the prosecution case, Judgment of 
Allahabad High Court, D/- 10-10-1973 


. Reversed. .(-(1), Penal Code (1860), 
S. 302; 2. (Criminal P. C. :(1974), 
S. 354). (Para 2) 


Cases Referred: Chronological Paras 


_ (1976) 4 SCC 158: AIR 1977 SC 472 :1877 


Or sei o 
“i KW/KW/F6289/79/88G 7 5o J07 


State of U, P. v, Hakim Singh 


of the 


-that these.. witnesses ` are 


A. 1B. 

S. M. FAZAL ALI, J.:— This appeal 
by Special Leave is directed against a 
Division Bench judgment of the Allaha- 
bad High Court dated 10-10-73 setting 
aside the conviction and sentence . im- 
posed by the trial court on the respon- 
dents and acquitting them of the charges 
framed against them. The leading judg- 
ment was.delivered by D. S. Mathur; 
J. with whom Mohd. Hamid Hussain, J. 
concurred.. The details of the prosecu~ 
tion case are to be found in the judg- 
ment of the High Court and that of the 
trial court and is not mecessary to repeat 
the same all over again. We have 


- heard counsel for the parties and have 


also perused the judgment and have 
been taken through the entire evidence. 
A perusal for the judgment - clearly 
shows that the High Court has not dealt 
with the intrinsic merits of. the evidence 
eye-witnesses, particularly of 
PWs 1 & 5, at all but have brushed aside 
their evidence on. surmises and conjec- 
tures and preponderance of improbabili- 
ties which, in fact, did not exist. With 
very great respect of the Hon’ble Judges| 
we are constrained to observe that th 
judgment of the High. Court, particular! 
that of D. S. Mathur, J. who spoke : 

the court, is not only (not) in accordan 


- with law but it borders on perversity, 


It seems that the learned Judges never 
made any real effort to appreciate or 
marshal the evidence in order to reach 
the conclusion regarding the credibility 
of the eye-witnesses, who had been ex- 
amined to prove the truth of the pro- 
secution case. We have gone through 
the evidence of PWs 1-& 5 particularly 
in great detail and we find that their 
evidence is not only creditworthy but is 
natural and very straight-forward and 
contain a ring of truth. One of the 
general grounds on which evidence of 
„these two witnesses was rejected. by the 
High. Court was that these witnesses 
were partisan or interested witnesses, 
Being near relations and living practi- 
cally in the same ‘house, these ‘witnesses 
cannot be said to be interested witnes- 
ses, but are very natural witnesses as 
held by this Court. in the case of Mst. 
Dalbir Kaur `v. State of Punja 
(1976) . “4 SCC 158. Moreover, as the 
murder. took place nearabout midnigh 
inside the house we could not have ex- 
pected witnesses from outside to see the 
occurrence. On a perusal of evidence 


of PWs. 1 & 5, we are fully satisfied 
stating. the 


1980 


' truth and have not concealed anything. 


Se 


We might also mention that. although 


- P. W. 1 was subjected to a gruelling: and 


searching cross-examination yet nothing 
of importance was elicited from his-evi- 
dence in order to shake his testimony. 
Furthermore, the evidence. of P. W. 2 
who was next door neighbour of P. Ws. 
1 & 5 corroborates their evidence and 
we see no reason to distrust his testi- 
mony. 

2% Realising this situation, Mr. A. N. 


‘Mulla, learned counsel for the respon- 


dents, very fairly conceded that it was 
impossible for him in the state of the 
evidence to support the judgment of the 
High Court acquitting the accused. The 
High Court merely based its. decisions 
on the fact that P. Ws. 1-& 5 could not 
have identified the respondents. The 
evidence of PWs. 1 & 5 clearly shows 
that a burning lantern was hanging on 
the thatch of the house only a few 


yards from the courtyard where the ac- 


cused had entered and thus there was 
sufficient light to enable PWs. 1 & 5 to 
identify the assailant of the two deceas- 
ed who were shot dead. P. Ws. 1 & § 
were in the Barotha which was guard- 
ed by three unknown persons armed 
with guns and lathis but there is no 
evidence to show that the accused guard- 
ing the entrance were standing in a 


straightline so as to block the view of. 


PWs. 1& 5. Furthermore, much has been 
made by the High Court of the fact that 
Mt. Sudama. who was also injured was 
not examined as a witness. If the evi- 
dence of PWs. 1 & 5 is believed itis not 
necessary to multiply witnesses to prove 
the case and.thus non-examination of 
Mt. Sudama does not in our. opinion, 
cast any doubt on the prosecution case. 
In view, however, of the candid conces- 
sion made by Mr. Mulla, we do not con- 
sider it necessary to go into- further 
details. Mr. Mulla, however,” confined 
his arguments to the question of sentence 
at the end. After a careful consideration 
of the entire. evidence and -the cir- 
cumstances proved in this case, we are 
clearly of the opinion that the prosecu- 
tion ‘case against the appellants; as 


“ found by the- learned Sessions Judge, has ` 


been fully established beyond reason- 
able ‘doubt. We are also of the: opinion 
that no other reasonable view on the 
evidence could be possible than the one 
which was taken. by the Sessions Court. 
We think that so: far as arguments on 
the question of sentence; is. concerned, 
4o ; i 


V. S. Kuttan Pillai `v. Ramakrishnan - 


JW/KW/E888/79/RSK 
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there is great substance in the same. 
Although this was a case of double 


- murder, the appellants had been acquit- 


ted on 10-10-73 and it will not be proper 
or expedient to impose the extreme pe- 
nalty of death: on the respondents, as 


‘was done by the trial court. We, there- 


fore, allow. the appeal and set aside 
the. judgment of the High Court and re- 
store ‘that of the Sessions Judge, with 
the modification that the respondents 
Hawaldar, Ziledar and Ram Singh are 
convicted: under Sec. 302/24, LP.C. for 
the murder of Amrit Sri and Lajja Ram 
and Hakim Singh for the murder of Tale 
Singh and each - of them are sentenced 
to imprisonment for life. The other con- 
viction and sentences imposed by thè 
trial court on these appellants are re- 
stored and. maintained -and the order of 
the High Court is set aside. The Respon- 
dents 1 to 4 who are on bail will now 
surrender and serve out the remaining 
portion of ‘the sentence. ~ 


Appeal allowed. 


AIR 1986 SUPREME -COURT 185 

(From: 1979 Cri L. J. 177 (Ker)) 

D. A. DESAI AND 
O.. ‘CHINNAPPA REDDY, JJ.. 

Criminal Appeal No, 178 of 1978, D/- 
18-9-1979. 

V. 5. Kuttan Pillai, Appellant v. 
Ramakrishnan and another, Respondents, 

(A) Criminal P. C. (1974), S. 93 (1) (c) 
— General search — Even if it provides 
incriminating evidence against accused it 
cannot be styled as compelled testimony 
— It is not hit by Art. 20 (3) of Constitu- 
tion. AIR 1955 Mad 716 Held no longer 
good law. (Constitution of India, Art. 
20 (3)). 

Section 93 (1) (¢) of the new Code 
comprehends a situation whére the Court 
may issue a search warrant when it con- 
siders that the purpose of an inquiry, 


. trial or other proceeding under the Code 


will- be served by a gerieral search or 
inspection to-search, seize and produce 
the documénts - mentioned in the list. 
When such a ‘general search warrant is 
issued, in execution of it the . premises 
even in possession of the accused can be 
searched and’documents found therein 
can be seized irrespective of the fact 
that- the documents may contain some 
statement made by the accused upon his 


“4 
“en 


~ 
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personal knowledge and which when 
proved may have the tendency to incri- 
minate the- accused. -However, such a 
search and seizure pursuant to a search 
warrant issued under S. 93 (1) (c) will 
not have even the remotest tendency to 


compel the accused to incriminate him- 


self. The immunity against self-crimina- 
. tion extends to any incriminating evi- 


dence which the accused may be com- 


pelled to give. It does' not extend to 
‘cover such situation as where evidence 
which may have tendency to incriminate 


the accused is being collected . without: 


in any manner compelling him or asking 


_ him to be a party to the collection of the. 


- evidence. Search of the premises’ oc- 
cupied by the accused without the accus- 
ed -being compelled to: be a party to 
such: search would not be violative of 
the constitutional guarantee enshrined 
in Art. 20. (3). AIR 1954 -SC 300, AIR 
1961 SC 1808, AIR - 1965 
Referred. AIR 1955 Mad 716 Held no 
a, good law. (Para 14) 
Clauses (b) & (c) — Power of issuing 
general search warrant under clause (c) 
, cannot he emt down. by reference to 
clause b) - 
Undér clause 0) 


or thing ‘from a certain specific place but 


the Court is unaware of the fact whe . 


ther: that document or thing or the place 


‘is in .possession -of a particular person: 


Section 93 (1) (c) comprehends a' situa- 
tion where a search warrant can be 


issued as the Court is unaware- of’ not . 


only the person but ‘even the place 
where the. documents may: be found and 
. that general search is necessary. One 
cannot, therefore, cut down the power 
of the Court under S. 93° (1) (c) by im- 


porting into. it some of-the requirements 


of S. 93 (1) (b). No canon of construc- 
tion would- permit such -an erosion. of 
. power of the Court: to issue a general 
. search warrant. It -also | comprehends 


, Not merely a general - search: but. even 


an inspection meaning thereby inspec- 
tion of a place and a general search 
thereof. and seizure of. documents~ ‘or 
things which the Court considers the 
necessary or desirable for the. purpose 
‘ of an. investigation, inquiry, trial or 
other procpodiag: under the _ Code.” l 


dage 15) 

: (Cy Criminal. P.-C, (1974), S . 983 — 
e of search warrant — 

‘should state: reasons therefor, ` 


V. S.. Kuttan Pillai v, 


SC 1251 — 


Criminal P. C. (1974); S. 93 (1). 


there is a definite 
-allegation . to recover certain. document 


Ramakrishnan A. I. R. 


Issuance -of-a search warrant is a 
serious ' matter and it: would be advi- 
sable not to dispose of:an application 
for search warrant in a mechanical way 
by -a laconic order. Issue of search 
warrant being in the discretion of-the 
Magistrate it would be reasonable to. 
expect of the Magistrate to give reasons 
which swayed his discretion in favour. 
of granting - the request. A clear..appli- 
cation’ of mind by the learned Magis- 
trate must be discernible in the order 
granting the search warrant. (Para 17) 


' (D): Criminal P. C. (1974), S. 93 (1) (c) 


— General search or inspection — Case l 


of criminal breach of trust in respect 
of funds. of public institution by its 
Office-bearers — Book of accounts and 
other documents in possession of inati- 
tution. and lying in its office — Held 
issue of general Search warrant was 
justified.: - (Para 17) 
Cases Referred: Chronological Paras 
(1965) 2 SCR 457 : AIR. 1965 SC 1251: 


:1965 (2) Cri LJ’ 256° -` - 1, 8,9,10 
(1962) 3 SCR 10: AIR 1961 ‘SC’ 1808: 
-, 1961 (2) Cri LJ 856 | 6, 8, 9 
ATR 1956 Mad 165 : ' 1956 . Cri LJ 
-248 (1) B 
AIR: 1955 Mad “716: 1955 Cri LJ 
1602 (D) 5. 
1954 SCR 1077: AIR 1954 SC 300 : 1954 
` Cri LJ 865 ` 4, 5, 6, 7, 9 


T. C. Raghavan, Sr. Advocate (Mr. 
N. Sudhakaran Advocate with him), for 
Appellant, 


DESAI, J: — Nemo aaa seipsum . 
prodere — no man is bound to accuse ` 
himself — which finds constitutional re- 
cognition in Article 20 (3) of the Consti- 
tution, conferring immunity from com- 

pelling an accused person to be a wit- 
ness against himself by giving self-in- 
criminating evidence, has been put into 
forefront to support a prayer for 
quashing the search warrant issued by 
Sub-Divisional Magistrate, Alwaye,’® on 


. 4th January, 1977 directing the Deputy 


Superintendent of Police, . Alwaye, to 


search: the. premises styled as‘ the Office 


of H.M.D.P. Sabha (‘Sabha’ for short) 
Moothakunam, and to seize the books, 


‘documents and. papers as set out inthe l 


application for. issuance -of search war- 
rent. The Magistrate had before bim. a 
complaint filed by the first respondent 
Ramakrishnan against the petitioner _ 
and 5 others for having committed - 
offences ‘under Sections _403, 409, 420 


sO and: ‘ATTA read” with. S. 34, Indian. Penal 


a ~ 


N 


1980 
Code. ` Original- ‘accuse: 1, and accused 
2 the present petitioner,. were respece 


tively- President and. Secretary of the 
Sabha and original accused 3 to 6 were 
described as Managers of the Institu- 
tion. The complainant made an applica- 
tion on 4th January 1977 requesting 
the learned Magistrate to issue a search 
warrant to.search the office premises of 
the Sabha and seize the books, docu- 
ments, etc. described in the applica- 
tion, if found therein, On the very day 
the Magistrate. issued a search warrant 
and in fact it was executed and cer- 
-tain books, vouchers and papers were 
produced before the Court. The pre- 
sent petitioner (original accused 2) re- 
quested the learned Magistrate to 
recall the warrant and to return the 
books :and documents seized under 
the authority of the search warrant. 


The learned Magistrate was of the opinion | 
that in view of the decision of this Court . 


in „Shyamlal Mohanlal v. State of 
Gujarat, (1965) 2 SCR 457 and an ear- 
lier decision of V. Khalid, J. of Kerala 
High Court, no search warrant could 
be issued under Section 91- of the Code 
of Criminal Procedure, 1973 (‘new 
Code’, for short), and accordingly direct- 
ed that anything recovered pursuant 
to -the search warrant issued by him 
be returned, to the person from whom 
the same were recovered. l 
was, however, to take effect after the 
decision on the -requisition which was 
by then received from the Income-tax 
Officer under ‘Section {32-A of the In- 
come-tax. Act. First respondent (ori- 
ginal complainant) preferred a revi- 
sion application to the High Court of 
Kerala questioning the correctness of 
the decision of the learned Magistrate 
and the claim to constitutional immu- 
nity of the accused from search 
seizure of . books, documents, etc. 
directed with a view to collecting evi- 
dence against him, being violative of 
Art. 20 (3) of the ‘Constitution was can- 
‘yassed before the Court. The High 
Court after an exhaustive review of 
the decisions of this Court as well as 
those bearing on the Fifth Amendment 
to the American Constitution: held that 
the provisions relating to search ’ con- 
tained in Section 93 (1) of the Criminal 
Procedure Code, 1973, are not hit by 
Article 20 (3) of the Constitution. 

2. Section 91 confers power on the 
Court or an officer in charge of a police 


station to issue a summons or -written. 


V. S. Kuúttan Pillal v. Ramakrishnan - 


the 


The order - 


and | 


S. C.. 187. 


“order, .ag the case may be, to any per- 
son in. whose possession’ or’ power a 
document, the production of -which the 
Court-or ‘the officer considers necessary 
or desirable for. the .purposes of any 
investigation, inquiry, ‘trial or other 
proceeding under the Code is believed _ 
to be. -Section 93 confers power on 
Court to issue search warrant 
under three different situations. 


3. Sections 91 and-93, so far as they 


are relevant, read as under: 


“91. (1): Whenever any Court or any 
officer in charge of a police station con- 
siders that the production of any docu- 
ment or other thing is necessary or 
desirable for the purposes of any in- 
vestigation, inquiry, trial or other pro- 
ceeding under this Code by or before 
such Court or officer, such Court may 
issue a summons, or such officer a 
written order, to the person in whose 
possession or power such document or 


-thing is believed -to be, requiring him 


to attend and produce it, or to produce 
it, at the time. and place stated in the 
summons or order.” 

“93. (1) (a) -Where any Court has 
reason to believe that a person to 
whom a summons or order under Sec- 
tion 91 or a requisition under 
section (1) of Section 92 has been, or 
might be, addressed, will not or would 


‘not produce the document or thing as 


required: by such summons or requisi- 
tion, or . .. 
(b). where such document or thing is 


: not known to the Court to be in the 


possession of any -> person, or 

(c) where the Court considers that 
the purposes of any inquiry, trial or 
other proceeding under this Code will 
be served by a general search or in- 
spection. — 
it may 


issue a search-warrant; and 


‘the person to whom such warrant is 


directed, may search or inspect in ac- 
cordance therewith and the provisions 
hereinafter contained”, 

4. In exercise of the power con- 
ferred by Section 91 a summons can be 
issued -by the Court to a person in 
whose possession or power any docu- 


ment or other . thing considered neces- 


sary or desirable for the purpose of 
any. investigation, .- inquiry, trial or 
other proceeding. under the Code is be- 
lieved to be, calling. upon him to pro- 
duce the document or thing at the time 
and place to be mentioned in the sum- 


sub- . 
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mons. On the advent of the Constitu- 
tion, and especially in view of the pro- 
vision. contained in Art. 20 (3), Courts 
were faced with a problem whether the 
person referred to in Section 91 (1) of 
the Code (Section 94' of old Code 
would. include an accused. In other 
words, the question was whether a 


summons ‘can be addressed to the ac- . 


cused calling upon him to produce any 
document which may be in his posses- 
sion or power and . which is necessary 


or desirable for the purpose of an in-™ 


vestigation, inquiry, trial, etc. in which 
such person was an accused person 
The wider question that was raised 


- goon after the enforcement of the Con- 
stitution owas whether search of. the 


premises occupied or in possession of a 
person accused of an offence or seizure 
of anything therefrom would violate 
the immunity from _ self-incrimination 
enacted in Article 20 (3) In M P. 
Sharma v. Satish Chandra. 1954 SCR 
1077, the contention put forth was 
that a search to obtain document . for 


investigation into an offence is a com-. 


pulsory procuring of incriminatory evi- 
dence from the accused himself and is, 
_ therefore, hit by Art. 20: (3) as uncon- 
stitutional and illegal. ‘A specific re- 
* ference was made to Sections 94 and 96 
of the Criminal Procedure Code, 1898 
(old Code’ for short), both of which 
are re-enacted in almost identical lan- 
guage as Sections 91 and 93 in the 
new Code, in support of 'the submission 
that a seizure of documents on search 
_is in the contemplation of law a com- 
pelled production of documents. A 
Constitution Bench of 8.judges of this 
Court unanimously negatived this con- 
tention observing: 


“A power of search and seizure is in 
any system of jurisprudence an , over- 
riding power of the State for the pro- 
tection of social security and that 
power is necessarily regulated by law. 
When the Constitution makers have 
thought fit not to subject such regula- 
tion to constitutional limitations by -re- 
cognition of a fundamental right to pri- 
vacy, analogous to the ‘American 
Fourth Amendment, we have no justi- 


fication to import it; into a totally dif-. 


ferent fundamental right, by some pro- 
cess of strained construction. Nor is it 
legitimate to assume that the constitu- 
tional protection under Article 20 (3) 


would be defeated by the: statutory 


provisions for searches”, 


V. & Kuttan Pillai v, 


` issued to obtain 
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Tt was concluded that a search. under 
the enabling provisions of the Criminal 
Procedure Code cannot be challenged 
as illegal on the ‘ground of violation of 
Article 20 (3). It must\be made clear 
that the question whether there is any 
element of compulsion in ‘issuing a 
summons to a person accused of an 
Offence. under Section 94 (old — Sec- 
tion 91 mew) to produce a document or 
thing in his possession or power con- 
sidered necessary or desirable for any 
inquiry, investigation or trial under 
the Code of Criminal Procedurs was 
kept open. In other words, the ques- 
tion whether the expression ‘person’ in 
Section 94 (old — Section 91 new) 
would comprehend a person accused of 
an offence was left open. 


n85. Following the decision in M. P, 
Sharma’s case, a Division Bench of the 
Madras High Court in Swarnalingam 
Chettiar v. Asst. Labour Inspector, 
Karaikudi, AIR 1956 Mad 165, “held 
that a summons could not be issued 
under Section 94ofthe old Code to the 
accused for production of certain docu- 
ments in his possession irrespective of 
the fact whether those documents con- 
tained some statement of the accused 
made of his personal knowledge and 
accordingly the summons issued to the 
accused to produce certain documents / 
was quashed. After the matter went 
back to the trial Court, on an applica- 
tion of the Sub-Inspector investigating 
the case, for a search warrant to be 
documents: mentioned 
in the list attached to the petition and 
likely to be found upon a search of 
the premises of Karaikudi Railway 


‘Out Agency, the Magistrate issued a 


notice to the accused to show | cause 
why a general search warrant as ask- 


ed for should not be issued. Again the 


accused moved the High Court in revi- 
sion and in Swarnalingam Chettiar v., 
Assistant Inspector of Labour, Karai- 
kudi, AIR 1955 Mad 716, the © High 
Court , quashed the notice holding that 
such notice practically amounts to 
stating that either he produces the 
document or also the premises‘ will be 


- searched and this will amount to testi- 


monial compulsion held impermissible 
by the decision of the Supreme Court 
in M. P. Sharma’s case, This view of 
the’ Madras High Court is no more- 
good law in view of the later deci- 


sions of this Court. 
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6 In. State of . Bombay v. Kathi 
Kalu Oghad, (1962) 3 SCR 10, a ques- 
tion arose whether obtaining specimen 
hendwriting or 
the accused would contravene the con- 


stitutional guarantee. in Art: 20 (3). In 


this case there was some controversy 
about certain observations in M. P. 
Sharma’s case and, therefore,- the mat- 
ter was heard by a Bench of-.11 Judges. 
‘Two opinions were handed down, `one 
by Chief Justice Sinha for himself and 
7 brother Judges, and another by Das 
Gupta, J. for himself and 2 other col- 
leagues. In Sinha, C.J.’s opinion, the 
observation in M. P. Sharma’s_ case 


that Section 139 of the Evidence Act- 


has no bearing on the connotation of 
the word ‘witness’ is not entirely well- 
founded in law. Immunity from self- 
incrimination as re-enacted 
20 (3) was held to mean conveying in- 
formation based upon ‘the personal 


knowledge of the person giving the in- 


formation and could not include mere- 
ly the mechanical process: of produc- 
ing documents in court which may throw 
a light on any of the points in con- 
troversy, but which do not contain any 
statement of the accused based on his 
personal knowledge. It was concluded 
that to be a witness is not equivalent 
to furnishing evidence in its widest 


significance; that is to say, as includ- 


ing not merely making of oral or 
written statement but also production 
of document or giving materials which 
may .be relevant at trial to determine 
the innocence or guilt of the accused. 


7. What was kept open in Sharma's 


case whether a person accused of an 
offence could be served. with a sum- 


mons to produce documents was decid- - 


ed when it was observed that immunity 
from _ self-incrimination would not com- 
prehend the mechanical process of 
producing documents in court which 
may. throw a light on any of the points 
in controversy . but, which do not con- 
tain a statement of the accused based 
on his personal knowledge. 


8 The matter again came up before 
a Constitution Bench of this Court in 
Shyamlal Mohanlal -v. State of Guja- 
rat, (1965) 2 SCR 457. In that case 
appellant Shyamlal Mohanlal was a 
licensed money-lender and according 
to the provisions of the relevant Money- 
Lending Act ‘and Rules. he was under 
an obligation to maintain. books. He 
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thumb impression of 


in Art- 


- which is not his statement 
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was prosecuted for failing to maintain 
books in accordance with the provisions 
of the Act and the Rules, The police pro- 
secutor in charge of the case on behalf 
of the prosecution presented an appli- 
cation requesting the Court to order 
the appellant Shyamlal Mohanlal to 
produce daily book and ledger for a 
certain year. Presumably it was a re- 
quest to issue summons as contemplat- 
ed by Section 94 of the old Code. The 
learned Magistrate rejected the re- 
quest on the ground that in so doing 
the guarantee of immunity from self- 
incrimination would be violated. The 
matter ultimately came to this court 
and the question that was put in fore- 
front before the Court was whether the 
expression ‘person’ in Section 94 (1) 
which is the same as Section 91 (1) of 
the new Code, comprehends within its 
sweep a person accused of an offence 
and if it does, whether an issue of sum- 
mons to produce a document in his pos- 
session or power would violate the im- 
munity against sélf-incrimination gua- 
ranteed by Article 20 (3). The majo- 
rity opinion handed down by Sikri, J. 
ruled that Section 94 (1) upon its true 
construction does not apply to an ac- 
cused person. While recording this opi- 
nion there is no reference to the deci- 


gion of the larger Bench in Kathi Kalu 


Oghad’s case. Shah, J. in his dissent- 
ing judgment referred to the observa- 
tion that the accused may have docu- 
mentary evidence in his possession 
which may throw some light on the 
controversy. and if it is a document 
conveying 
this personal knowledge relating to the 
charge against him, he may be called 
upon to produce it. Proceeding fur- 
ther it was observed that Art. 20 (3) 
would be no bar to the summons being 
issued to a person accused of an offence 
to produce a thing or document ex- 
cept in the circumstances herein above 
mentioned. Whatever that may be, it 
is indisputable . that ‘according to the 
majority opinion the. expression ‘per 
son’ in Section 91 (1) (new Code): does 
mot take within its sweep a person ac- 
cused -of an offence which would mean 
that a summons - issued to an accused 
person to produce a thing or document 
considered necessary or desirable for 
the purpose of an investigation, inquiry 


` or trial would imply compulsion and 


the document or thing so produced 
would .be compelled testimony and 
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would be violative of:the constitutional 
immunity against self-incrimination. 

9. There appears to. be some conflict 
between the observations in M. P, 
Sharma’g case as reconsidered in Kathi 


` Kalu Oghad’s case and the one in the. 


case of Shyamlal Mohanlal. However, 
as this case is not directly relatable to 
a summons issued under Section 91 (1), 
we: do not consider it necessary to re- 


fer- the matter to a larger Bench to. 


resolve the conflict. 


10. Tn | view of ‘the ‘decision in 
Shyamlal Mohanlal’s -case~ one must 
proceed on the basis that a summons to 
produce a thing or document as con- 
templated by Section 91 (1) cannot be 
issued to a person accused of an of- 
fence calling upon him to produce 
document: or thing considered neces- 
sary or desirable for the purpose of an 
investigation, inquiry, trial or other 
proceeding under the Code of Criminal 
Procedure. i 

11. If summons as hereinbefore. dis- 
cussed cannot be issued to an accused 
person under Section 91 (1), ipso facto 
a search warrant contemplated — by. 
Section 93 (1) (a) -cannot be: issued by 
the Court for the obvious reason that 
it can only be issued where the Court 
could have issued a summons but would 
not issue the same under the apprehen- 
‘sion that . the person to whom such 


summons is issued will not or 
would . not -produce . the .thing | as 
required“ by such summons or re- 
‘quisition. A search warrant under 


. Section. 93 (1) (a) could -only. be issued 


where a summons could have been 
issued under Section 91 (1) but the 


same would not be issued on an ap- ` 


prehension that the. person to whom 
the summons is - directed would not 
comply with the game’ and, therefore, 
in order to obtain the document or 
thing to produce. -which the summons 
was to be-issued, a search warrant may 
be issued under S. 93 (1) (a). 


“' 12. Section 93, however, also en- 
visages situations other, than one con- 
templated’ by -Section 93 -(1)-(a) for 
issuance of a search warrant. It: must 
be made distinctly clear that the: pre~ 
sent search warrant is not issued under 
Section 93 -(1) (a). ë 


13. Section 93 (1) (b) somprehenda 
a situation. where a search warrant may 
be issued. to procure a document or 
thing not known to the Court to be in 
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have. even the: remotest 


the possession- of any person: In other 


words a general search warrant may: 


be issued to procure- the document or 
thing and it can be recovered from any 
person who may. be ultimately found 
in possession of it and: it' was not 
known to the Court that. - the person 
from. whose- possession it was found 
was in possession of it. In thé present 


case the search warrant was to be ex- 


ecuted at the office of the Sabha and 
it can be said that office-bearers of the 
Sabha were the persons’ who were in 
possession of the documents in respect 
of which. the search warrant was issu- 
ed. Therefore, clause (b) of S. 83 (1) 
would not be attracted. 


14. Section 93 (1) (c) of the new 
Code comprehends a situation where 
the Court may issue a search warrant 
when it considers that the purpose of 
an inquiry, trial -or other proceeding 
under the Code will be served by a 
general search or. inspection to search, 
seize and produce the documents men- 
tioned in the list. When such a general 


search warrant is issued, in execution 


of it the premises even in possession of 
the accused can be. searched. and’ -docu- 
ments found therein can be seized irre- 
spective of the fact that the documents 
may contain some statement made by 
the accused upon his personal know- 
ledge. and which when proved may 
have the tendency to incriminate the 
accused. However, such a search and 


issued under Section 93 (1) (c) will not 
tendency to 
compel the accused to incriminate him- 
self. He is expected to ‘do nothing. 
He is not required to participate in the 
search, He may remain a passive spec- 
tator. He may even remain absent. 
Search can be conducted under the au- 
thority of such warrant in the pre- 
sence of the accused. Merely because 
he is occupying the premises. which is 
to be searched under the authority of 
the search warrant it cannot even re- 
motely be said that by such search and 
consequent seizure of documents includ- 
ing the documents which may contain 
statements attributable to the personal 
knowledge of the accused and which 
may have ‘tendency to incriminate him, 
would violate the’ constitutional gua- 
rantee . against self-incrimination be- 
cause he is not compelled to do any- 


thing. A passive submission to search 


“æ 
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. seizure pursuant to a search warrant) 
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cannot be. styled. as a compulsion on 
the -accused to submit to search and if 
anything is recovered during such 
search which may provide incriminat- 
ing evidence against the accused it 
cannot be. styled as a compelled testi- 


mony.: This - is too obvious to need . 


any precedent in support. - The immu- 


nity against .self-crimination extends to- 


any incriminating evidence which the 
accused may be compelled to give. It 
does not extend to cover such situa- 
tion as where. evidence which may 
have tendency to incriminate the ac- 
cused is being collected without in any 
manner compelling him. or asking him 
to be a party to the collection of the 
evidence. Search of the premises. oc- 


cupied by the accused without the ac- 
cused being compelled to be a party 


to such search would not be violative 
of the constitutional guarantee enshrin- 
ed in Article 20 (3). 

15. It was, however, urged that Sec- 
tion 93 (1) (c) must be read in the con- 
text of Section 93 (1) (b) and it would 
mean that where documents are 
- known to be at a certain place and in 


possession of a certain person any gene- 
ral search warrant as contemplated by 


Section 93 (1) (c) will have to be ruled 
out because in’ such a situation ‘Sec 
tion 93 (1) (a) alone would be attract- 


ed. Section 93 (1) (b) comprehends a. 


situation where the Court issues a 
search warrant.in respect of a docu- 
ment or a thing to be recovered from a 
certain place but it is not known to 
the ‘Court. whether that document or 
thing: is in possession of any particular 
person. Under clause (b) there is a 
definite allegation to recover certain 
document or thing from a certain speci- 
fic place but the Court is unaware of 
the fact whether ‘that document ~ or 
thing or the place is in possession of a 
particular person. Section 93 (1) (ec) 
comprehends a situation where a search 
Jwarrant. can be2issued as the Court is 
unaware of not only .the person but 
even the place where the documents 
may . be found and that @ general 
search fs necessary. One’ cannot, there- 
fore, cut down the power of the Court 























into. it some. of the requirements of 
Section 93. (1):(b). .No-canon of con- 
struction would permit such an erosion 
of. power of: the Court to issue a gene- 
tal, search warrant. It also compre- 
ends not. merely | a. general, -search but 


Ta 
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under Section 93 (1) (c). by importing. 
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even an inspection meaning. thereby 
inspection of a place and a general 
search thereof and seizure of docu- 


ments or things which the Court con- 


siders necessary: or desirable for - the 
purpose..of an investigation, inquiry, 


‘trial or other proceeding under the 


Code. The High Court accordingly sus- 
tained the - general search -warrant in 


this case under Section 93 (1) (ç). 


16. Turning to the facts of this case 
it was contended that the order of the 
Magistrate clearly disclosed an utter 
non-application of mind and a mere 
mechanical disposal of the application 
before the Court. Undoubtedly the 
order is of a laconic nature. But then 
there are certain aspects ‘of the case 
which cannot be: overlooked before this 
‘Court would interfere in uhr an in- 
terlocutory order. 


17. The appellant and his  co- 
accused are office-bearers of a public 
institution styled as H. M. D. P. Sabha. 
We were informed at the hearing of 
this petition that this Sabha is a public 
institution engaged in the activity _of 
running educational institutions and 
supporting objects or activities of a 
general charitable nature. When the 
first complaint was filed, the allegation 
therein was that criminal.-breach of 
trust in respect of funds of ‘the public 
institution has been committed by. the 
office-bearers thereof. A search war- 


‘rant was issued but it was quashed 


by the Kerala High Court. Thereafter 
another complaint was filed making ~ 
some:’more serious allegations and a 
search warrant was sought. Now, . this 
search warrant was being issued to 
conduct search of the premises used as 
office of an institution. The place will 
be in possession of the institution. Thel. 
office-bearers of the Sabha are accused 
of an offence. Documents and books of 
accounts of the institution are required| 
for the purpose of the trial against 
the officer-bearers of the- institution. 
The office premises could not be said 
to be in’ possession `of. any 
accused but -stricto sensu it would be 
in possession of the institution. . Books 
of accounts and other documents of 
the -institution could not be said to be 
in personal | custody or . possession . of 
the office-bearers of the institution but 
they are in possession ‘of the institution| . 
and are wns in the office of the in- 
salar _ search. of ` Such: a Papik 


individual|: - 
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place under the authority of a general 
search warrant can easily be sustained 
under S. 93 (1) (c). If the order of the 
learned Magistrate is - construed to 


mean this, there is no illegality com- 


mitted in issuing a search warrant. Of 
course, issuance of a search warrant is 
a serious matter and it would be ad- 


visable not to dispose. of an application . 


for search warrant in a mechanical 
way by a laconic order. Issue of 
search warrant being ‘in the discretion 
-lof the Magistrate it would be reason- 
able to expect of the Magistrate to 
give reasons which swayed his dis- 
cretion -in favour of granting the re- 
quest. A clear application of mind by 
the learned Magistrate must be dis- 
cernible in. the order granting the 
search warrant. Having said this, we 
see no justification for interfering with 
the order of the High Court in this 
case, 
18. Accordingly this appeal falls 
and is dismissed, 
Appeal dismissed. 
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` (From: Calcutta) 


YY. CHANDRACHUD, C. J, N. L 
UNTWALIA AND A. D. KOSHAL, JJ. 
Civil Appeal No. 2253 of 1979, D/- 20-8- 
1979. 
= Dwarka Nath Prasad Atal, Appellant 

v. Ram Rati Devi, Respondent. 

Civil P. C. (1908), ©. 41, R.. 23 — Appel- 
late Court — Duty to ‘remand — Trial 
. Court’s decision on one issue reversed in 
appeal — Disposal of appeal on merits — 
Possibility of denial of opportunity to 
adduce evidence on other issues — Pro- 
per course is to order remand. Decision 
of Calcutta H. C. Reversed. (W. B. Non- 
3 n Tenancy, Act (20 of 1949}, 

S. 24). 

An application for pre-emption under 
S. 24 of the W. B. Non-Agricultural Ten- 
. ancy Act was rejected by the trial Court 
_ on ground that as the land involved was 

‘agricultural, the Civil Court had no juris- 


. = diction to entertain the application. In 


‘first appeal the finding on the only ques- 
_ tion ‘as to agricultural land was reversed 
‘and the application was allowed. The de- 
cision was affirmed in High Court. >. 
“Held, the proper course open before the 
ne ate Court was to remand the case. 
By deciding the appeal on ‘merits ‘the 
ia ene AR 
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tional District Judge, - 


A.L RB. 


mon-applicant was denied the opportunity 
to lead evidence on other possible issues: 
involved in the case, and thus he might: 
have been prejudiced. Case remanded by. 


‘the Supreme Court with direction to de- 
-cide issues other than that it is. non-agri- 


cultural land and that Civil Court had: 

jurisdiction to entertain the application. 

(Paras 8, 9) 

CHANDRACHUD, C. J.:— Heard coun- 
sel, special leave granted. 


2. The respondent filed an application 
under Section 24 of the West Bengal. 
Non-Agricultural Tenancy Act asking for, 
pre-emption in respect of the property. 
mentioned in Schedule ‘A’ of the appli- 
cation. That property originally belonged 
to Maharaja Cossimbazar Stobe Works 
Private Ltd. which. conveyed it to the 
appellant under a registered deed of sale 
dated June 27, 1975. The respondent's 
case was that he was a co-owner of the 
property and was therefore entitled to 
oe the sale in favour of the appel- 

t. 

3. The. appellant resisted the respon- 
dent’s claim for pre-emption on various 
grounds including the ground that the 


. property involved in the proceeding be- 


ing agricultural land, the Civil Court in 
which the respondent had filed her ap- 
plication for pre-emption had no- juris- 
diction to entertain the application by. 
reason of the provisions of the West Ben- 
gal Reforms Act. 


4. The learned Subordinate Judge 
held by his judgment dated December 6, 
1977 that the property involved in the 
proceeding was .an agricultural land, ' 
that Section 24. of the West Bengal Non- . 
Agricultural Tenancy Act was not at- ' 
tracted and that the Civil Court had no 
jurisdiction to entertain the application. 
Consistently with these findings, the 
learned Judge dismissed the respon- 
dent’s application. That order was set” 
aside in appeal. by the learned 2nd Addi- | 
‘Birbhum,. who. 
came to the conclusion that the land was 
non-agricultural, and therefore the Sub- 
ordinate Judge had jurisdiction to enter- 
tain the application. The respondent’s ap- - 
plication for pre-emption was allewed 'by:, 
the learned Additional District J udge. 
` 5, That judgment having ` been -con-' 
firmed in appeal by the High: Court: of 
Calcutta, the petitioner has filed - thia 
appeal. | 

6. It asa oan ii ie ee ques~, 
tion which was argued before the learn-. 
ed Subordinate J udge. was whether the 


vu 
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Civil Court had jurisdiction to entertain 
the. application... The decision of that 
question depended upon . whether 
land was agricultural or non-agricultural. 
The learned Judge dismissed the respon- 
dent’s application on the narrow ground 


that since the land was agricultural, he. 


had no jurisdiction to entertain the ap- 
plication. That judgment was overruled 
in appeal by. the Additional District 
Judge. But instead of remanding the 
.matter to the trial court for decision on 
other issues, the learned Judge took it 
upon himself to dispose of the matter on 
merits, The High Court came to the con- 
clusion that in adopting that course. the 


learned Additional District Judge had - 
hot committed any error so as to justify . 


its interference. 


T. We are not sure that the High 
Court is right. It appears that on the 
other issues involved in the case the ap- 
pellant, perhaps, desired to lead evidence 
but that. opportunity was denied to him. 
Since the only question considered by 
the trial court was one of jurisdiction, 
which depended upon the nature and 
character of the land and since we can- 
not exclude the possibility that the ap- 
pellant may have been prejudiced by 
reason of denial to. him of an opportu- 
nity to make good his. case, it is in the 


interest. of justice to afford him that- op-. 


portunity. 

8. Accordingly we set aside the judg- 
ment. of the High Court dated February 
7, 1979 and remand the matter to it with 
the direction that tt shall decide the 
question whether the. appellant, Dwarka 
Nath Prasad Atal, had raised other ques- 


tions before the trial court apart from. 


the question of jurisdiction, whether he 
had sought an opportunity to lead evi- 
dence on-the other contentions but was 


denied that opportunity, and whether, : 
by reason of the fact that he was denied- 
such an opportunity any prejudice has. 


been occasioned to him. If the High 
Court comes to the conclusion that the 
learned Additional District Judge, in- 
stead of disposing of the appeal on merits 
should have remanded the matter to the 
trial court, the High Court may pass 
such order as it considers appropriate in 
the circumstances‘ of the case: it may 
either set aside the judgment of the 


learned Additional District.. Judge and. 


remand the matter to the trial court for 
decision of the other questions or it may 
keep the Civil Revision Application on 
its file and call for a finding on the rele- 
vant issue or issues from the trial court, , 
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the - 


‘court that the land is non- 
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- 'Fhe-lattėr. course will ‘obviate cree and 

«Maybe preferred. 
9. The question of jurisdiction and 


the question as regards the nature of 
the land will stand concluded by the.. 
judgment of the High Court which has 
affirmed the finding of the first appellate 
agricultural 
and the Civil Court has the jurisdiction 


‘to entertain and decide the respondent's 


application for pre-emption. 
10. The matter will accordingly go 
back to the High Court for disposal 
the light of the directions. given ace: 
There will be ne order as to costs. 
Case remanded. 
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(From: (1979) 1 Rent LR 801 (Delhi)) 


V. R. KRISHNA IYER AND 
; . P. N. SHINGHAL, JJ. — 
Moi Appeal No. 2980 of 1979, D/- 168-8- 
S. B. Noronah, Appellant vy. Prem Ku- 
mari Khanna, Respondent. ` 
- (A) Delhi Rent Control Act (59 of 1958), 


S. 21 — Application for eviction — Ap- 


plication referring to. lease but not stat- 
ing that it was ‘in writing’ though in fact 
it was in writing — Held . application 


-could not be treated as defective for 


such omission. (Civil P. C. (1908), O. 6, 
B.2) (Para 6) 
-” (B) Delhi Rent Control Act (59 of -1958), 
8. 21 — Scope — Sanction for lease for 
temporary period —. When can be grant- 
ed — Application for eviction — Tenant 
is not estopped from challenging legality 
of sanction — Rent Controller can also 
examine whether sanction for lease 
granted was a make-believe, vitiated by 
fraud or collusion. 1976 Ren CJ 582 
(Delhi), Overruled. (Evidence Act (1872), 
8.1 

Section 21 runs counter to the general 


scheme of the Act and, therefore, must 


be restricted severely - to its narrow 
sphere. Secondly, accent must be placed 
on every condition which attracts the 
section and if any one of them is absent 
the section cannot apply and, therefore, 
cannot arm the. landlord with a resist- 


‘less eviction process. Thirdly, the whole 


effect of Section 14 can be subverted by 
ritualistic enforcement of the conditions 
of sanction under. Sec. 21 or mechanical 
grant of sanction therein. Section 21 
overrides ‘Section 14- precisely because it 
is otherwise hedged in with orastie Umi- 
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tations and safeguards itself against land- 
lords’ abuses. (Para 15) 


The first condition in the section is that 
the landlord does not require the de- 
mised premises “for a particular period” 
' only. This-means that he must indicate 
_ to the authority before which sanction 
is sought for letting what is the particu- 
lar period for which he can spare the 


accommodation. The second condition is- 


that the letting must be made for a resi- 
dential ` purpose. The . house must be 
made over “as a residence”. If it is leb 
out for a commercial purpose, Section 21 
will not apply, whether the ritual of a 
ganction under that provision has been 
gone through or not. ‘Thirdly, the Con- 
troller’s permission is obligatory © where 
he specifies the particular period for 
which he gives permission and further 
qualifies the permission for. use as a re- 
sidence, The Controller exercises an im- 
portant regulatory function on behalf of 
the community. The fact that a land 
lord and a potential tenant together 
‘ apply, setting out the formal ingredients 
of Section 21, does not relieve the Con- 
troller from being vigilant to inquire and 
satisfy himself about the requisites of 
the landlord’s mnon-requirement “for a 
particular period” and the letting itself 
being “as a residence”, . (Para 18) 

The sanction granted under Section 21, 
if it has been procured by fraud or col- 
lusion, cannot withstand invalidity be- 
cause, otherwise, high public policy will 
be given as hostage to successful collu- 


sion. It is perfectly open to the Control- | 


ler to examine whether the sanction un- 
der Section .21 is a make-believe, vitiated 
by fraud and collusion. (Paras 20, 22) 


It is altogether wrong to import the 
idea that the tenant having taken ad- 
vantage of induction into the premises 
pursuant to the permission, he cannot 
challenge the legality of. the permission, 
As between unequals the law steps in 
and as against statutes there is no estop~ 
pel, especially where collusion and fraud 
are made out and high purpose is in- 
volved. 1976 Ren CJ 582, Overruled. 

(Para 18) 
Cases Referred: Chionological Paras 
1976 Ren CJ 582 (Delhi) 18 
(1584) 76 ER-637, Heydon’s case -8 
_ M/s. Hardey Singh. and R. S. Sodhi, 

Advocates, for Appellant; Mr. Y. S. Chi- 
taley, Sr. Advocate (Mr..K. C. Dua, Ad- 
vocate with him), for : Respondent. 
KRISHNA IYER, J.:—. This appeal is 
symptomatic of a social pathology which 


ns 
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_endments, overruling the further 


A.LR 


. afflicts the justice system at every level 
with none concerned to cure it. 


2. The extraordinary scarcity of ac- . 
commodation in our country has produc- 
ed the litigative ard legislative pheno- 
mena of tenants’ protection laws and in- 
terminable. ‘eviction’ cases. The situation 
cries for a social audit of the explosive 
expansion of ruinous and pathetic ‘rent 
control litigation’ and an urgent yet dy- 
namic policy of promoting house con- 
struction for the lower brackets of ` 
Indian humanity. 


3. A landlady let out her premises to 
another lady several years ago (1968) 
for a term and, thereafter, from time to 
time, continued the possession of the 
tenant on fresh lease and ‘increase in 
rent. Every time there was homage to 
the law by grant of sanction by the Rent 
Controller, under Section 21 of the Delhi 
Rent Control Act, 1958 (the Act, for 
short), as if the letting were of a resi- 
dential accommodation. It is apparent 
that ali these years an elitist ‘residential 


` school’ is being run in the premises and 
‘that is the purpose expressly recited’ in 


all but the last lease deed of December 
1975. This lease recites blandly that ‘the 
lessee requires a suitable accommoda- 
tion for residential purposes’. The period . 
of the lease having expired the landlady 
applied for summary eviction by appli- 
cation for execution — a novel proce- 
dure enjoyed by the landlords of this 
capital city which relieves them of the 
need even to file a suit for eviction. The 
tenant, whose expensive and lucrative. 
school was about to be uprooted for want. 
of a habitation, hunted for a legal plea 
to resist the threat of dispossession. 
Technicality is the unfailing resource of 


an Indian litigant and the ingenious de- 


fense, among others, was set up that be- 
cause the application for eviction did not 
mention that the letting was ‘in writing’ 
it was fatally flawsome. Better pleas 
which merited serious consideration were’ 
overruled but this little infirmity in the 
pleading loomed large in the eyes of the. 
Rent Controller who, for that reason 
alone, rejected the relief. 


4. The inevitable appeal to the Tri- 
bunal followed. An application for am- 


endment of the pleading; by way of 


abundant caution, to make’ good the 
verbal deficiency! was also made. Furi- 
ous forensic battles raged and the ap- 
pellate tribunal as well as the High 
Court allowed the appeals and ue m 
ea 

limitation for the application as on the 


1980 


date of the amendment. The worsted 
tenant has secured leave to appeal and 
there is an application for revocation . of 
leave, 


5. We have been addressed two main 
arguments plus other points. of lesser 
moment. The first is that the application 
for execution is defective because in the 
narration of facts the lease is mentioned 
but the words ‘in writing’ are not stated. 
It is further contended that by the time 
these words were supplied by amend- 
ment of the application, the period of 
limitation (six months) had elapsed and 


that bar prevented entertainment of the 


proceedings. 


6. Pleadings are not statutes -. aa 
legalism is not verbalism. Common sense 
should not be kept in cold storage when 
PoE are construed. It is too plain 
or words that the petition for eviction 
referred to the lease between the parties 
which undoubtedly was in writing. The 
application, read as a whole, did imply 
that and we are clear that law should 
not be stultified by courts by sanctifying 
little omissions as fatal flaws. The ap- 


plication for vacant possession suffered . 


from no verbal lacunae and there was 

need to amend at all. Parties win or 
lose on substantial questions, not ‘tech- 
nical tortures’ and courts cannot be 
‘abettors’. 


r 


7. The further arguments on limita- ` 
tion when a vital fact creative of a cause | 


of action is brought in by amendment 
after expiry of limitation is an important 


question which need not be considered- 


Dhe y EW Ee hare Take on Be ade: 
quacy of the pleading. 

8. The next issue is of parana not 
merely for this lis but also for the sen- 
sitive application of Section 21 in its 
social perspective. The notorious rack- 
renting and impotence of legislation 
against unreasonable eviction in the 
capital city of Delhi (and elsewhere) 


compels us to take a-close look at the 


facile provision in Section 21, its social 
purpose and functional distortion, 
potential for subversion of the statutory 
scheme unless, by interpretation,. it is 
canalised and the ‘mischief rule’ in Hey- 
don’s case applied. After all, for the com- 
mon man, law-in-action is what the court 
says it is, 

9. To maintain the integrity of the 
law the court must ‘suit the action to 
the word, the word to the action’, and 
so we have to fathom, from the Jangu- 
age employed and the economic milieu, 
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‘as elsewhere in the country, . 


its: 
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what the meaning of Section 21 is and’ 
save it from possible exploitation by un- 
scrupulous landlords for whom ‘fair is 
foul, and foul is fair’. 


10. Rent control legislation in “Delhi, 
is broadly 
intended ‘to provide for the control of 
rents and evictions and of rates of hotels 
and lodging houses, and for the lease of 
vacant premises. to Government, in cer- 
tain areas in the Union Territory of - 
Delhi.’ 

11. This is understandable where the 
city population swells and the city ac- 
commodation stagnates, the people suf- 
focate for space and landlords ‘make hay’ 
playing the game of ‘each according to 
his ability to grab’, 

12. Parliament has built into the Act 
restriction on eviction. Sec, 14 (1) starts 
off : 


“Notwithstanding anything to the con- 
trary in any other law or contract, no 
order or decree for the recovery of pos- 
session of any premises shall be made 
by any court or Controller in favour of 
the landlord against a tenant: 

Provided that the Controller may, on 
an application made to him in the pre- 
scribed manner, make an order for: the 
recovery of possession of the premises 
on one or more of the following grounds 
only, namely:— 


aeeeoe 


13. The scheme of embargo on evic- 
tion makes a pragmatic swerve by the - 
time we reach Sec. 21. We can correctly 
visualise the scope and sweep of this 
provision only in its proper social setting. 
It carves out a category for special treat- 
ment. While no landlord can evict with- 
out compliance with Sections 14, 19 and 
20; does a liberal eviction policy under- 
lie Section 21? Apparently contrary but 
actually not, once we understand the 
raison d’etre of the section. Ba 


- was presumably keen on 


maximising a 
commodation available for letting, TE 
ing the scarcity crisis. One source of 
such spare accommodation which is usu- 
ally shy is potentially vacant building or 
part thereof which the landlord is able 
to let out for a‘ strictly limited period 
provided he has some credible assurance 
that when he needs he will get it back. 
If an officer is going on other assignment 
for a-particular period; or the owner has 
official quarter so that he can let out if 
he is confident that on his retirement he 
will be able to re-occupy, such accommo- 
dation may add to the total lease-worthy 
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‘houses, The problem is felt most for re. 


*- sidential uses, But no one will part with. 


possession -because the lessee will become 
a statutory tenant and, even if bona fide 
requirement is made out, the litigative 
tiers are so many and the law’s delays so 
tantalising that no realist in his senses 
. will trust the sweet: promises of a tenant 
‘that he will return the building after the 
stipulated period. So the law has to make 
itself credit-worthy. The long distance 
between institution of. recovery proceed~ 
ings and actual dispossession runs often 
into a decade or more — a factor of de- 
spair which can be obviated only by a 
special procedure, 

14. Section 21 is the answer. The law 
seeks to persuade the owner of premises 
available for letting for a particular or 
limited period by giving him the special 
. assurance that at the expiry of that 
period the appointed agency will place 
the landlord in vacant possession. As 
stated earlier, the critical need was for 
residential, not non-residential housing. 
Therefore, Section 21 confines this spe- 
cial remedy to letting for residential uses 
only. Parliament had the wholesome fear 
that if the section were not controlled 
by many conditions it might 


ous landlords exploiting the agonising 
need of houseless. denizens, Against . this 
back-drop, let us read Section 21 and 
highlight the essential conditions written 
into the provisions 

“21. Where a landlord. does not require 
the whole or any part of any premises 
for a particular period, aad th the landlord, 
‘after obtaining the permission of the 
Controller in the prescribed manner, lets 
the whole of the premises or part there- 
of as residence for such period as; may 
be agreed to in writing between the land- 


lord and the tenant and the tenant does 


not; on the expiry of the said period, 
vacate such premises, then, notwithstand- 
ing anything contained in Section 14 or 
in any other law, the Controller may, on 


an application made to him in this be- 


half by the landlord within such time as 
may be prescribed, place the landlord 
in vacant possession of the premises or 


part thereof by evicting the tenant and 


every other person hia may be in occus 
pation of such 

15. We must ma that Section 22 
runs counter to the general scheme and, 
therefore, must be restricted severely to 
its narrow sphere. Secondly, we must 


place accent on every condition which ate.. 
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open the. 
flood gates for wholesale circumvention’ 
of the rent control legislation by ingeni- 


A. TR, 


tracts the section. and if any one af them 
is. absent the- section cannot apply and, . 


therefore, cannot arm..the landlord -with 


a resistless eviction process, , we 
must realise that the whole effect of 
Section 14 can be subverted by ritualistic 
enforcement of the conditions of sanction 
under Sec. 21 or mechanical grant of 
sanction therein. Section 21 overrides 
Section 14 precisely because it is . other- 
wise hedged in with drastic limitations 
rr safeguards itself against landlords’ 
abuses, 


16. What, then, are those conditions 
and safeguards? The first condition is that 
the ‘landlord does not require the demis- 
ed premises “for a particular period” 
only. This means that he must indicate 
to the authority before which sanction 
is sought for letting what is the particu- 
lar period for which he can spare the 
accommodation. The Controller must be 
satisfied that the landlord means what he’ 
Says and it is not a case of his not re~ 
quiring the property indefinitely as dis- | 
tinguished from a specific or particular 
limited period: of say one year, two years 


` or five years, If a man has a house avail- 


able for letting for an indefinite period ` 
and he so lets it, even if he specifies as 
a pretense, a period or term in the lease, 
Section 21 cannot be attracted. On the. 
other hand, if he gives a special reason 
why he can let out only for a limited 
period and requires the building at the 


-end of that period, such as that he ex- 


pects to retire by then or that he is go- 
ing on a short assignment or on. deputa- 
tion and needs the house when he re- 
turns home it is good compliance. The | 
second condition is that the letting must 
be made for a residential purpose. The 


house must be made over “as -a resid- 


ence”, If it is let out for a commeércial 
purpose, Section 21 will not apply, whe-- 
ther the ritual of a sanction under that 
provision has been gone through or not 
Thirdly, the Controller’s permission is 
obligatory where he specifies the parti- 
cular period for which he gives permis- 
sion and further qualifies the permission 
for use as a residence, The Controller 
exercises an important regulatory func- 
tion on behalf of the community. The 
fact that a Yandlord and a potential - 
tenant together apply, setting out the 
formal ingredients of Section 21, does not 
relieve the Controller from. being vigilant 
to inquire and satisfy himself about the 
requisites of the landiord’s non-require- 
ment “for a particular period” and the 
letting itself being “as a residence”, A- 


' 1980 . 


fraud on the statute. cannot: be -permitted - 
especially because of the grave- mischief . 
.- landlord and. releases him: from all condi- 


that may be perpetrated. in such event. 


17. It is easy to envisage the. terrible 
blow to the rent control law if Sec.. 21 
.were freely permitted to subvert the 
“scheme of Section 14. Every landlord 
-will insist on a tenant going through the 
formal exercise of Section 21, making 
ideal averments in terms of that section. 
The consequence will be that both the 
Civil Procedure Code which prescribes 
suits for recovery of possession and the 
Delhi Rent Control Act which. prescribes 
‘grounds for eviction will be eclipsed by 
the pervasive operation of Section 21. 
Neither grounds for eviction nor suits for 
eviction will thereafter be needed, and 
if the landlord moves the court for a 
mere warrant to place the landlord, 
‘through the court process, in vacant pos- 
‘session of the premises, he gets it. 
court-fee, no decree, no execution peti- 
tion, no termination of tenancy — wish 
for possession and the court is at your 
command.. Such a horrendous situation 
will be the negation of the rule of law 
in this area..So it is that we deem it ne- 
-cessary to lay down the law as implied. 
in Section 21. . 


© 48. When an application under Sec- 
tion 21 is filed by the landlord and/or 
tenant, the Controller must satisfy him- 
self by such inquiry as he may make, 


about the compulsive requirements of. 


that provision. If he makes a mindless 


order, the Court, when challenged at the - 


time of execution, will go into the ques- 


tion as to whether the twin conditions for - 


sanction have really been fulfilled. Of 
course; there will be a presumption in 
favour of the sanction being regular, but 
it will still be open to a party to make 
out his case that in fact and in truth 
the conditions which make for a valid 
sanction were not present. We do not 
“agree with the statement of the law by 
the Delhi High Court striking a contrary 
note. In this context, we may. make spe- 
cial reference to Kasturi Lal’s case, q de- 
cision of the Delhi High Court reported 
in 1976 Ren CJ 582. It is true as Misra, 
‘J. in that case, following earlier decisions 
has observed that the provisions of Sec 
tion 21 are designed to meet the problem 
of shortage of housing in Delhi, If the 
landlord does not need the premises for 
_a limited period, Section 21 permits him 
to lease it out during that: period. With- 


out the facility of Section 21 the land- © 


‘lord: might: have preferred to keep « the 
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that the law surrenders itself to this `- 


tions. That is why the need for sanction 
end the mandatory. conditions for . such 
sanction are specified in the section. 





unequals the law steps in and as agai 
statutes there is no estoppel, especiall 
where collusion and fraud are made o 
and high purpose is involved. 


19. The doctrine of estoppel cannot be 
invoked to render valid a proceeding 
which the legislature has, on grounds of 
public policy, subjected to mandatory 
conditions which are shown to be absent: 


“Where a statute, enacted for the bene- 
ñt of a section of the public, imposes a 
duty of a positive kind, the person charg- 
ed with the performance of the duty can- 
not by estoppel be prevented from exer- 
cising his statutory powers. -A petitioner 
in a divorce suit cannot obtain relief 
simply because the respondent is estop- 
ped from denying the charges, as the 


court has a statutory duty to inquire 


into the truth of a petition”.(1) 


26. It is an old maxim that estoppels 
are odious, although considerable inroad . 
into this maxim has been made by 
modern law. Even so, “a judgment obtain- ~ 


ed by fraud or collusion, even, it seems. 


a judgment of the House of Lords, may 
be treated as a nullity”. (See Halsbury’s 
Laws of England, Vol. 16 Fourth Edition 
para 1553). The point is that the sanction 
granted under Section 21, if it has. been 
procured by fraud or collusion, cannot 
withstand invalidity because, otherwise, 
high public policy will be given as host- 
age to successful collusion. . P 


'. 21. Law that non-performs stultifies 


the rule of law and so it is that we stress 
the need for strict compliance. Or else, 
the sanction is non est. Collusion between 
the strong and the weak cannot confer 
validity where the mandatory preserip- 
tions of the law are breached or betray- - 
ed. We have ‘said enough to make the- 
point that it is open to the tenant in the 
present case to plead and prove that the 
sanction under Section 21 is invalid, and 
if it is void the executing court is not 
debarred from holding so. 


(1) Halsbury’s Laws of England, Fourth 
Edition p. 1019 Vol. 186.. - g Aes” 
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22. We, therefore, hold on the first 
point that no question of amendment 
arises in the present case and the appli- 
cation before the Controller did not suf- 
fer from any deficiency. On the second 
point we hold that it is -perfectly open 
to the Controller to examine whether the 
sanction under Section 21 is a make- 
believe, vitiated by fraud and collusion. 


23. We make it clear that the Control- 
ler is concerned with delivery of posses- 
sion. at the expiry of the lease of 1975 
and he will, therefore, examine the posi- 
tion with reference to that lease only. 
The appellant-tenant urged a further 
contention that because there was fraud 
the court could not assist the party in 
fraud even if both sides were involved in 
fraud. He invoked the doctrine of in pari 
delicto potior est conditio defendantis. 
We are not inclined to examine these 


contentions but leave it open to the ex- 


ecuting court to go into such pleas as are 
permissible at the execution stage. Be- 
yond that he has no jurisdiction but with- 
in that he has a duty to decide. On these 
findings we dismiss the appeal but direct 
the Controller to go into the question of 
the validity of the sanction and such 
other objections as may be available in 
the light of our observations recorded 
above. The first point raised is untenable 
and we should have directed costs while 
dismissing the appeal. The second point 
raised is of great public moment and the 
appellant has broadly succeeded on that 


. question. The result is that the commu~ 


nity has benefited by our declaration of 
the law and the parties must, therefore, 
bear their respective costs throughout. 

Ordered accordingly, 
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A. C. GUPTA AND 
l P. S. KAILASAM, JJ. 
Civil Appeal No. 1543 of 1969, D/- 
28-8-1979. | 
Sundari and others, Appellants v, 
Laxmi and others, Respondents, 


_ (A) Hindu Succession Act (1956), 
Ss. 7 (2), Expln., 8 — Madras Aliyasan- 
thana Act (9 of 18498), S. 36 (5) — 
Suit for partition of properties in ac- 
cordance with Madras Act — Preli- 
minary ` decree passed on 28-6-1961 — 
Shares allotted jointly to D-22, D-23 and 
D-24 (all male members of Kutumba 


- TW/Jw/E644/79/SSG ` 
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‘devolution 


A.I. R 


and Nissanthathikavaru) — D-24 and 
D-23 died in 1957 and 1962 respective- 
ly —— Held, the undivided interest of 
D-24 and D-23 would devolve on ¢heir 
heirs under Hindu Succession Act and 
not under Madras Aliyasanthana Act. 
. (Paras 16, 23)_ 
The result of the Explanation to` 
S. 7 (2) of Hindu Succession Act is 
that the undivided interest in the’ pro- 
perty of the Hindu in the Aliyasan- 
har Kutumba or Kavaru shall de- 
volve as provided for under the Hindu 
Succession Act and that the share of 
the Hindu shall be deemed to 
been allotted to him absolutely. 
(Para 12) 
After the coming into force of the 
Hindu Succession Act an undivided 
interest of a Hindu would devolve as 
provided for under Sec. 7 (2) while in 
the case of separate property it would 
devolve on his heirs as provided for 
in the Hindu Succession Act. Even 
though a Nissanthathikavaru might have 
a limited interest, as the devolution 
prescribed for In the Madras Aliyasan- 
thana Act is no more applicable, the 
will be under the Hindu 
Succession Act. AIR 1973 SC 2658 and 
ATR 1962 Mys 72 (FB). Distinguished. 
AIR 1969 Mys 175, Affirmed. 
(Paras 15, 16, 23) 
(B) Hindu Succession Act (1956), 
Sections 4, 8 — Madras Aliyasanthana 
Act (9 of 1949), S. 36 (5) — Devolution 
of property allotted to nissanthathi- 
kavaru having only a life interest — 
Mode prescribed by S. 36 (5) of Mad- 
ras Act must give way (to provisions 
of S. 8 of Hindu Succession Act. 
(Para 14) 
(C) Madras Aliyasanthana Act (9 of 
1949), S. 3 (b) — Male by himself can- 
not be a Kavaru under the definition 
— In case of males, Kavaru means 
Kavaru of the mother of that male. 
(Para 18) 
(D) Madras Alivasenthiain Act (9 of 
1949), S. 35 (2) Expln. — Suit for 
partition, not filed by male — Provi- 
sions of Ch. 6 will not be attracted — 
Filing of suit will no doubt result in 
division of status, bot other Kavarus 
may continue to be joint in Kutumba. 


AIR 1973 SC 2658 
AIR 1962 Mys. 72 (FB) . 21 

M/s. R. B. Datar and Lalit Bhard- 
waj, Advocates, for Appellants; Mr. 
K. N. Bhat, Advocate, for Respondents. 
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P. S. KAILASAM, J.:— This appeal 
is by special leave granted by this 
Court against the judgment and order 
of the High Court of Mysore in C. R.P. 
No. 931 of 1967 | allowing a revision 
against the order passed by the Civil 
Judge, Mangalore, in R. I A. No. 2266 
of 1966 in O. S. No. 91 of 1950. 


2. The facts of the case may bs 
briefly stated. The parties to this lti- 
gation are governed by the Aliyasan- 
thana law prevalent in the district of 
South Kanara. They were members of 


a Kutumba descended from a common - 


ancestress by name Manjekke. One 
Parameshwari and her son and daugh- 
ter instituted Original Suit No. 91 of 
1950 before the Court of the subordi- 
nate Judge at South Kanara for parti- 
tion of properties in accordance with 
the provisions of the Madras Aliyasan- 
thana Act, 1949, (Madras Act IX of 
1949). The suit was dismissed by the 
trial Court upholding . the defence 
raised that a certain award decree 
made in Original Suit No. 314 of 1924 
on the file of the District Munsiff, 
Mangalore, amounted to a partition 
within the meaning of sub-section (6) 
of Section 36 of the Madras Aliyasan- 
thana Act, and therefore another suit 
for partition was not 
Though the trial Court dismissed - the 
suit holding that the suit for partition 
was not sustainable it proceeded to 
record findings determining the shares 
to which the members of several bran- 
ches are entitled in the event of there 
being a decree for partition. 


3. On appeal by the plaintiffs the 
High Court of Karnataka reversed the 
decision of the subordinate Judge ,and 
held that the award decree in Original 
Suit No. 314 of 1924 on the file ofthe 
District Munsiff, Mangalore, did not 
amount to a partition and that the 
suit for partition was maintainable. 
‘The High Court passed a preliminary 
decree on 28th June, 1961 and remand- 
ed the suit for further proceedings. 
The Advocates on both sides agreed 
regarding the shares of the parties and 
the Court directed a preliminary đe- 
cree for partition and specified the 
shares as found by the trial Court in 
_ Paragraph 17- of its judgment. The 
shares were. determined -on a joint 
memo filed by the parties on 25th 
September, 1963. The shares allotted to 


defendants 22 to 24 -were 85,176: out ` 


of a total of 6,15, 264 shares, — 


Sundari: 


maintainable, 
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4, Defendants 22, 23 and 24 are 
all male members of the Kutumba and 
are ‘nissanthathikavaru’. The 24th De- 
fendant died before the preliminary 
decree was passed on 10th June, 1957 


‘and his wife-and children- were brought 


on record as legal representatives. The 
23rd Defendant died on 9th March, 
1962, after. the passing of the preli- 
minary decree. His wife and children 
were brought on record as legal .re- 
presentatives. During the final decree 
proceedings the legal representatives 
of the 24th respondennt filed R. L A, 


' No. 2259 of 1966 and the representa- 


tives of the 23rd defendant filed 
R. I. A. No. 2266 of 1966 claiming that 
out of the share allotted to the 
Kavaru of defendants 22 to 24, one- 
third representing the share or imte- 
rest of the 24th and the 23rd defen- 
dants be allotted to them. This peti- 
tion was opposed on the ground that 
each one of the defendants 22, 23 and 
24-was a separate nissanthathikavaru 
and on the death of each of the de- 
fendants 24 and 23 his share or inter- 
est devolved upon the  Santhathi 
Kavarus nearest to. him to which de- 
fendants 11, 12 and 16 belonged. The 
plea of the 22nd defendant was that 
all the three defendants 22, 23 and 24 
constituted one single  nissanthathi- . 
kavaru to which, under the: prelimi- 
nary . decree one single or joint 
share was allotted, and. therefore the 
said share survived to thé last surviv- 


` ing member thereof (22nd defendant), 


and that no devolution on a Santhathi 
Kavaru under sub-section (5):of Sec- 
tion 36 is possible until the last mem- 
ber of the missanthathi kavaru, viz, 
the 22nd defendant, dies. 

5. The trial. court found that in the 
High Court decree dated 20-6-1961 de- 
fendants 22 to 24 were allotted shares 


‘Jointly. It rejected the contentions of ` 


both the applicants ie. the legal re- 
presentatives of defendants 23 and 24 
as well as the I defendant 22 
holding that defendants 22, 23 and 24 
formed three different nissanthathi- 
kavarus as their- mother was dead at 
the time. of the filing of -the suit and 
partition was effected and there was 
mo undivided interest in the property 
when they died so as to attract the 
provisions. of Section 7 (2) of the 
Hindu Succession Act, The trial Court | 
dismissed both L As 2259 and 2266/66. 

"6. The High Court’ on appeal while 
agreeing with, the conclusion arrived 
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at by ' the Civil «Judge -that the: clear 
S -of aga 22, 23 and 24 


an.undivided interest in the 
of the Kavaru of himself and defen- 
dants 22 and 23 amd that the said un- 


divided interest quantified as provided 


by the explanation to sub-section (2) 
of Section 7 of the Hindu Succession 
Act, and would devolve by intestate 
succession under the said Succession 
= Act. Similarly when the 23rd defen- 
dont died he had an, undivided inte- 
rest in the property jointly belonging 
to himself and the 22nd defendant. 
That undivided interest also got 
quantified under Section 7 (2): of Hindu 
Succession Act. The High Court allow- 
‘ed the appeals holding. that the .pro- 

perty descended according to the rules 
of intestate succession contained - in. the 
Hindu Succession Act. 

7. In this appeal the main ee 
ton of the learned counsel for the 
appellants is that the High Court 


was îm error in holding that. 


defendants 22, 23 and 24° were male 
` members of . one Nissanthathikavaru 


and that the three defendants did not- 


constitute three different Nissanthathi- 
kavarus. On a ‘comsideration of the 
' plaint, the written statement,: the, con- 
ia pian memo and the preliminary de- 

passed by 
: cee with the conclusion - arrived - at 
~ by the High Court. The suit was 
. fled by one Parameshwari and her son 
and daughter 
No. 91 of 1950 praying for a partition 
of-the properties and for allotment of 
her share to her. In the suit defen- 


dants 22, 23 and 24 were made par- 


ties as they belonged.to the Kavaru of 
‘their mother. In paragraph 10 of the 
-written statement defendants 22, 23 
and 24 stated that they have no objec- 
tion to the partition of the family pro- 
perties according to the rights of the 
parties but submitted that in the. event 
. of partition their share should be - al- 
lotted to them and further the plain- 
tiffs should be directed to surrender 

of 
dule. I of the written -statement. The 
written statement was filed: jointly by 
the three - defendants and their plea 


was that in the event of partition: their 
- The. 
. clearly -indicatéd that thè 


- share should be allotted to 
Statement- 
three defendants together asked- . for 
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‘conclusion arrived at by High 
Court and. hold that the three defen- . 


as plaintiffs in O. S- 


the properties in Sche- 


there was no 


ALE 


allotment of their shares in the family. - 
properties. There was no dispute as to 
-the quantum. of shares to the parties 
. The trial (High?) Court has recorded; 
“Ihe learned Advocates on both- 
are agreed that the suit be der - 
creed for partition in respect of tha 


aides 


plaint schedule immovable propertiesy 
they are also agreed that the shares 
be divided as indicated in para 17 of 
the frial Court’s Judgment. We direct 
that a preliminary decree for partition 
of the plaint schedule immovable a 


_perties be drawn up accordingly.” 


Paragraph 17 of the trial Court judg 
ment reads: 


“In case this suit is to be decreed, 
the shares to which the several par- 
ties are entifled to will be as set ouf 
in the joint memo filed by the par- 
a on 25-9-1963, which are as fol- 
ows.” : 


Shares of defendants 22, 28 and 24 


.are mentioned as 85,176 out of total 


share of 615,264. On a consideration 
of the pleadings the consent memo 
and the preliminary decree the 

Court came to the conclusion that the 
shares were allotted to the three de- 
fendants jointly. We agree kia 


dants. were allotted sony a share in 
the partition. | 


8. The learned ame TA the ap- 


pellant submitted that this finding of 
fact would not conclude the appeal 
He submitted that in law there was 
no undivided interest in the property 
which defendants 24.and 23 owned af 
the time of their death as required 
under Section 7 (2) of the Hindu Suc- 
cession Act. The submission on this 
aspect İs twofold. 

(1} (a) Defendants cannot claim that 
they were members of the Kavaru of 
their mother as their. mother was dead 
at the time when the partition suid 


(b)... Under the Explanation -to Seb- 
tion 35 (2) a male member of a Kutue 
mba is deemed to be Kavaru. There- 
fore each one of the 3 members 
would constitute a separate Kavara 
and therefore there was no undivided 
interest as amongst them. 

(2) The filing of partition se by 
one of the members of the Kutumba 


. was filed; 


_ would have the effect of effecting the _. 
severance of the status and therefore. 
longer amy - undivided: 


\ 


‘the: 


~ 


a 


‘. interest -between the- several- mempan” 
of the  Kutumba:; a 


9, “Before: deo with- the diten 
tions it is necessary to briefly refer to 
the salient features of Aliyasanthana 
law. In the well-known- treatise - on 
Malabar and Aliyasanthana law by 
P. R. Sundara . Aiyar, a distinguished 
Judge of the Madras High Court, and 
edited by B. Sitarama Rao, an eminent 


lawyer of the Madras High Court who ' 


hailed from the South Kanara, the 


Aliyasanthana law is stated to imply: 


a rule of inheritance under which 
property descends in the line of 
nephews. The term  “Aliyasanthana 


Law” is the exact Canarese equivalent 


of the Malayalam term Marumak-- 


kathayam. Aliyasanthana Law differs 
but slightly from the . Marumakkatha- 
yam system. In its main features 
viz, impartibility, descent in the line 
of females and  non-recognition of 
marriage as a legal institution it com- 
pletely - agrees with the Marumak- 
kathayam law. In — Aliyasanthana law 
the males are equal proprietors with 
females and joint management is recog- 
nised, while the. Marumakkathayam 
law does not recognise a right to joint 
management. The succession to the 
separate property of an individual 
member in Aliyasanthana law is to 
the nearest- heirs and not to the Tar- 


wad as in the Marumakkathayam Law.° 


The succession of the heirs of the 


separate property is, recognised by the - 
Act, 1949 Sec-. 


Madras Aliyasanthana 
tions ‘(18 to 24 On the facts of the 
- present case it is not disputed that 
defendants 22, 23 and 24 have enjoy~ 
ed the interest as nissanthathikavaru 
and on partition. are entitled only to 
life interest in the properties allotted 
to them under Section 36 (3) of the 
Madras Aliyasanthana Act. The - ques- 
tion that arises for consideration is 
how far the Aliyasanthana Act regard- 
ing partition and succession has been 
affected by the Hindu Succession Act. 
The Hindu Succession Act came into 
force on 17th June 1956. The pre- 
` amble states that the Act amends - and 
eodifies the law- 
succession: among Hindus. 


Though the 


preamble refers ‘only to “Intestate 
succession” as the title ‘Hindu Succes- 
sion Act’ indicates it relates to the 


law of succession among Hindus ard 
not merely to intestate succession -.as 
mientioned in’ the - preamble. ‘The - law’ 
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relating to intestate 


: .5.C. 201. 
‘has brought. bot radical changes -in 
the law of succession, Tha: law. is ap- 


plicable to. all Hindus -as. provided in 
Section 2 of the Act.. It ig made clear 


- that the. law is. applicable not- only to 


persons governed by. pierre > and 
Mitakshara law but also. persons 
governed: by Aliyasanthana, Wea 
kathayam and Nambudri . systems of 
Hindu Law, Section 4 of the Act 
application to the 


all existing 


. laws. whether in the shape of enact- 


ment or otherwise which are inconsis- 
tent with fhe Act are repealed. Any 
Dither law fn force immediately before 
the commencement of this Act ceases 
to apply to 
in y of the provi- 
sions contained in the Act. It is there- 
fore clear that the- provisions of 
Aliyasanthana law whether customary 
or statutory will cease to apply, in 
80 far as they are inconsistent with 
‘the. provisions of the Hindu Succes- 
sion Act, - 

‘10. The scheme of the Hindu Suc- 
cession Act in the matter of succes- 
sion in the, property of a Hindu dying 
intestate is provided in Sections 8. to 
13. Sections 15. and 16 provide ‘for: the 
succession to the property of a female 
dying intestate. Section 17 cally 
provides for application of the -Hindu 
‘Succession Act- to persons sah esr by 
Malabar and Aliyasanthama law. Sec- 
tion 14 does not relate to succession 


but provides that any property pos- 


sessed by a female Hindu whether ac- 
quired before or after the commence- 


‘ment of this Act shall be held by her 
-as full 


owner thereof and .not as 
limited owner, 

O. Section ¥ (2) is the section 
which ‘relates to the devolution of an 


‘undivided interest in the property of- 


a Kutumba or Kavaru and may be 
extracted in full. 

“7 (2) When a Hindu to whom the 
Aliyasanthana law would have applieđ 
if this act had not been passed di 
after: the commencement of this Act, 
having at the time of his or her death 
an undivided interest in the property 
of Kutumba or Kavaru, as the case 
may be, his or. her interest in the 
property shall devolve by testa- 
seta) or intestate succession; as the 

may be, under this Act and not 
accorda to the Aliyasanthana law, 
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Explanation — For the purposes of 
this sub-section, the imterest of a 
Hindu in the property of a Kutumba 
or Kavaru’ shall be. deemed to be the 
share in the property of the Kutumba 
or Kavaru, as the case may be, that 
would have fallen to him or her if a 
partition .of that property per capita 
had been made immediately before his 
or her death among all the members 
of the Kutumba or Kavaru, as the 
case may be, then living whether he 
or she was entitled to claim such par- 
tition or not under the -Aliyasanthana 
law, and such share shall be deemed 
to have been allotted to him or her 
absolutely,” 


12. Under the customary law and 
under the Madras Aliyasanthana Acf, 
1949 the undivided interest in the pro- 
perty of a Hindu im Aliyasanthana 
Kutumba or Kavaru devolved accord- 
ing to. the provisions of the 
thana law but after the introductidn 
of Section ¥ (2) the devolution by 
testamentary or intestate succession is 
under the provisions of the Hindu 
Succession - Act. The- Explanation to 
Section 7 (2)- provides, that the interest 
in the property of the Kutumba or 
Kavaru of a Hindu shall be deemed to 
be the share in the property of the 
Kutumba or Kavaru, as the case may 
be, that would have fallen to him or 
her if a partition of that property per 
capita had been made immediately be- 
fore his or her death among all the 
members of the Kutumba or Kavaru, 
as thé . case may be, then living whe- 
ther he or she was entitled to claim 
such partition or not under the Aliya- 
' santhana law, and such share shall be 
deemed to have been allotted to him 
or her absolutely, The. result of the 
Explanation is that the undivided inte- 
rest in the property of the Hindu in 
the Allyasanthana Kutumba or Kavaru 
shall devolve as provided for under 
the Hindu Succession Act and that the 
share of: the Hindu shall be deemed 
to have . been allotted to him abso- 
lutely. The Explanation to. Section 30, 
“Hindu Succession Act provides that a 
member of an Aliyasanthang Kutumba 
or Kavaru can dispose of his in- 
terest in the Kutumba properties by 
a will Under the ~AlHyasanthana law 
. the individual cannot dispose of his 
interest in the Kutumba. by. a will. 
aging. to Section 30 (1) enables 
the male Hindu im a Kiutumba or 
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Kavaru to dispose of his interest in a. 
Kutumba or Kavaru which is deemed 
to be property capable of being dis- 
posed of by him Thus while section 
Y (2) provides that when a Hindu to 
whom the Aliyasanthana law would 
have applied if this Act had -mot been: 
passed dies after the commencement of 
this Act, having at the time of his 
or her death an undivided interest in 
the property of Kutumba or Kavaru, 
as the case may be, under the Hindu 
Succession Act, Section 30 


-divided imterest in a .Kutumba or 
Kavaru by a will While these two 
sections relate to undivided interest in 
the property of the Kutumba or 
Kavaru Section 17 deals with the suc- 
cession to the separate property of a 
Hindu male under the Aliyasanthana 
law. It provides that Sections 8, 10, 
15 and 23 shall have effect with cer- 
tion modification in (relation to persons’ 
who would have been governed by the. 
Aliyasanthana law. Section 8 provides 
that the property of a male Hindu 
dying intestate shall devolve as speci- 
fied in the section. The succession ` to 
of a male Hindu belong- 
Kutumba or Kavaru of 


by the 
of Section 8 as modified by 
the effect beimg that the succession as 
provided for under the Aliyasanthana 
law would not be applicable. Section 
10. provides for the distribution of 
property among ‘heirs in Class I of the 
Schedule. - Section: 15 provides the 
general rule of succession in the case 
of Hindu females, The rule as to the 
succession is aiso made applicable - to 
Hindu female, under 


vided for under sub-section 
Section 17, Section’ 23 of the Hindu 
Succession Act is not applicable to a 
Hindu governed by Aliyasanthana law, 
Thus Section 17 which makes Sections 
8, 10, 15 and-23 applicable with cer- 
tam modifications to a Hindu under 
the Aliyasanthana Law providés' for 
succession of the separate property of 
a Hindu male and a female. After th 
into force of the Hindu Succes-| ` 
sion Act, the provisions of S. 7 (2) 
„is applicable as regards undivided, - 
interest of a Hindu governed 

Aliyasanthana Law while the provi- 
‘gions of the explanation to Section 30 
is applicable in the case of a will. 


enables _ 
. the male Hindu to dispose of his un- 
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relating to his interest-in the family 
roperty. Section 17 ‘provides - that 
Sections 8, 10, 15 and 23 with modi- 
fications will apply to the separate 
property of a Hindu ' under the 
Aliyasanthana law, 


13. Section 14 enlarges the property 
possessed by a female Hindu whether 
acquired before or after the com~ 
mencement of the Hindu Succession Act 
by providing that she will hold the pro- 
perty as full owner and not as a 
limited owner. This provision is ap- 
plicable to Hindu females and does 
not have the effect of enlarging a 
limited estate in the hands of a Hindu 
male.. The Hindu male will. be entitl- 
ed only to the limited rights as pro- 
vided for under the law that is ap- 
plicable to him. But when once the 
succession opens by the death of the 
Hindu Section 7 (2) provides that the 
share in the „undivided interest of the 
Hindu would devolve’ on his heirs 
under the Hindu Succession Act abso- 
lutely. A Hindu under Section 30 of 
the Hindu Succession Act is also con- 


ferred the right to disposing of by 


will his interest in the Kutumba or 
Kavaru. While a Hindu dies intestate 
his undivided interest. devolves abso- 
lutely on his heirs, in the case .of his 
separate property the succession is 
governed by the provisions of Sec- 
tions 8, 10 and 15 of the Act as modi- 
fied by Section 17, 


14. It may be noted that eurini 
= the separate property of a Hindu the 
Madras Aliyasanthana Act provides 
that the provisions of Sections 19, 20, 
21,-22, 23 and 24 of the Act. would be 
applicable. The separate property does 
not revert back to the Kutumba or 
Kavaru of the Aliyasanthana family. 


Xavaru taking ashare is a Nissanthathi 
Kavaru, it shall have only a life-inte- 
rest in the properties allotted to it 
under certain circumstances and the 
property would revert back fo a 
Santhathi Kavaru if it is in existence. 
Section 36 (3) -of the Madras. Aliya- 
santhana Act provides that the pro- 
perties allotted to Nissanthathi Kavaru 
at a partition and in which it had 
only a life-interest at the time of the 
death of the last member, shall de- 


volve upon the Kutumbsa or where the 
Kutumba has broken up, at the same. 


or at a subsequent - partition, into a 
number of Kavarus, upon the nearest 


santhathi -kavaru or kavarus. The 
devolution of the property allotted to 
a Nissanthathi Kavaru which has only 
a life-interest. devolves upon a Kut- 
umba or the nearest santhathi kavaru. 
This mode of devolution prescribed 

Section 36 (5) of the Aliyasanthana 
Act has to’ give way to the provisions 
of Section 8 of the Hindu Succession 


Act which prescribed a different mode 


of succession. 


15. The effect of the provisions of 
Hindu Succession Act above referred 
to is that after the coming into force 
of the Hindu Succession Act an un- 
divided interest of a Hindu would de- 
volve as provided for under Section 
¥ (2) while {m the case of separate 
property it would devolve on his 


. heirs as provided for in the Hind 
‘Succession Act. Even though a Nissan- 


thathi Kavaru might have a limited 
interest as the devolution prescribed 
for in the Madras Aliyasanthana A 
is no more applicable the devolution 


will- be under the Hindu Succession 


Act. 

-16..In this case the property 
been found to be undivided as 
tween defendants 22, 23 and 24 and 
therefore the position is that on the 
death of each one of the defendants his 
undivided interest “oun devolve on 
his heirs. 


17. The learned " poland ‘for the 
appellants. relied on the. Explanation 
to Section 35 (2) of the Madras Aliya- 
santhana Act and submitted that every 
male member of a Kutumba shall be 
deemed to be a kavaru and on filing 
of a suit for partition it must be 
deemed that every male member of 
the kutumba got himself separated. 
Kutumba is defined under Section 3 (c) 
as meaning a group of persons form- 
ing a joint family with community of 
property governed by the Aliyasan- 
thana law of inheritance, _.Kavaru is 
defmed under Section 3 (b) (i) and 
(ii) as under:— \ 

“3 (b) (i) “Kavaru” used in relation 
to a female, means the group of per- 
sons consisting of that female, her 
children and all her descendants in the 
female line; . 

(ii) “Kavaru” used in relation to a 
male, means the Kavaru of the mother 
of that male;” 


18. In the case of defendants 22, 23 


and 24 who are males the kavaru — 
would mean the kavaru of the mother , 
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of that . male- The male by`~’ himself 
' leannot..be-a kavaru under the defini- 
tion.. By virtue. of the Explanation to 
Section: 35 (2) a male member of a 
Kutumba is. deemed to be a kavaru 


for the purpose of Chapter VI. Chap- - 


ter VI deals with partition of Kut- 
umba, In this case the suit was filed 
by Parmeshwari and her two children 
for the partition and separate posses- 
sion of their share of the kutumba 
property. When the suit is not filed 
by a male member the provisions of 
Chapter VI will mot be 
The deemed definition is only appli- 
cable in. considering the right to claim 
partition. Further, . when the plaintiff 
filed the suit there is no presumption 
{that there was a division in status of 
all the kavarus that constituted the 
kutumba, The filing of the suit will 
o doubt result in the division of the 
status of the plaintiff kavaru but the 
other kavarus may continue to be joint 
in the kutumba. Whether the other 
kavarus continued to -be joint in’ the 
kavaru or not is a question of fact. In 
.this case it is found there is no ma- 
terial to hold that there was division 
of status as between defendants 22,. 23 
and 24. In this view the contentions 
of the learned counsel for the appel- 
lants that there was division in status 
on the filing of the- suit for partition 
or that as the mother was dead there 
{were separate kavarus will have to be 
negatived. The reliance on Explana- 
tion to S. 35 [pp Rie sei tem ce 
. | pellants. 


19. In Jalaja v. Lakshmi (AIR 1973 
SC 2658) one C and his sister and. her 


sons were members of an Aliyasanthana | 


Kutumba. C executed a will’ on Janu- 
ary, 15, 1957 bequeathing his interest. in 
favour of the appellants. On January, 
22, 1957 the respondents issued a notice 
to C stating that he was the manager 
of the divided family, that he was a 
missanthathi kavaru while the respon- 
dents were santhathi kavarus, as such 
there were only two kavarus and that 
they had decided to divide the pro- 
perties between C and themselves. The 
respondents demanded a- share belong~ 
ing to their kavaru from out of the 
entire movable and immovable pro- 
perties of: the family.’ C replied on 
January, 24, 1957 that there were only 
two kavarus in the family and both 
the kavarus were nissanthathi Kavarus, 
C also expressed that he had no objec- 
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- -could it devolve by 


. Altyasanthana 


tion to the claim for partition made by ` 


‘the respondents and was “prepared -to 


effect it‘ provided the respondents co- 


‘operated. C subsequently died on Febr- 


uary 13, 1957 after the coming into 
force of the Succession Act, 


20. On March 23, 1957 the appel- 
lants gave a notice to the respondenta 
Claiming a separate share under C’s 
will, The respondents replied to the 
notice on the same day denying that 
the appellants had any share because 
according to them C was entitled only 
to a life-interest under the Aliyasan- 
thana law. It was held by this Court 
that there was neither a kutumba nor 
can C be a kavaru as the two kavarus 
after the division in status became only 
one kavaru, viz, that of respondent 
No. I, sister of C. It was held that 
is not a kavaru within the meaning 
sec. 3 (b) of the Madras Act because 
under sec. 3 (b) (ii), there being no 
female line, it is only C’s mother who 
can be a kavaru but not C. If C is not 
a kavaru ee a 
kavaru, which can be disposed of under 
sec. 30 of the Succession Act. Even 
under the explanation to. that section, 
the life interest which C had on seve~ 
rance of status is not properly capable 
of being disposed of by a will nor 
survivorship. As- 
he is no longer a kavaru and had there- 
fore no interest in the property of the 
kavaru, .C’s life-interest is also nof - 


-enlarged under section 7 (2) of -the 


Hindu Succession Act, into an absolute - 
interest. Section 14 of the Hindu Suc- 
cession Act cannot also be availed of as 
the life interest of a male under the 
flaw cannot’ enlarge 
under section 14, | 


21. Jalaja v Lakshmi (Supra) ree 
lates to a will executed on 15th Ja- 
nuary, 1957, by Chandayya Shetty be- 
queathing his imterest in favour of his 
wife and children. A week after the 
execution of the will on 22nd January, 
the first respondent ie the sister of 
Chandayya Shetty and her children 
issued a notice to Chandayya Shetty - 
stating that they had decided to divi-: 


de the properties between Chandayya 


Shetty and themselves and demanded 
a share belonging to their kavaru. 
Chandayya Shetty subsequently died 
on 13th February, 1957. On 23rd March, 
1957 Chandayya Shetty’s wife and her 


‘children gave notice claiming a sepa- 
rate ee under the will of Chandayye.. 


z 
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Shetty. It was found that.on a demand 
for partition there -was .a division -of 
etatus though - partition: by metes. and 


bounds had not taken . place.. There .. 


were only two kavarus and in the cir- 
cumstances 


‘continued. There was therefore no 
undivided interest of a ay peas 
within the meaning of section 7 (2) of 


: the Hindu Succession Act. If there was 


‘mo undivided interest it is clear that 
provisions of section 7 (2) of the Hindu 
Succession Act cannot apply. In con- 
sidering the effect of the will the 
Court agreed with the view ofa Full 


Bench of the High Court of Mysore in. 


Sundara Adapa v. Girija 
Mys 72 (FB)). 

22. t was contended before 
Full Bench that by - virtue 
30 (1) of the Hindu Succession Act the 


(AIR 1982 


the 


= right of the first -defendent who had 


4 


obtained a preliminary .decree for his 
-¥5/360th share of his properties became 


capable of being disposed of by will 
-and therefore the children of the first 


' @efendant would be entitled to the 


~ 


. succession would be..in. accordance with. 


share in accordance with the terms 
thereof. The Mysore High Court held 
that the benefit referred to in the Ex- 
planation to section 30 (I) is- confined 


to the interest of a male Hindu in his 


Kutumba and would not -apply to the 


property obtained by him as his share 


approvin 
observed: “The ‘above statement of the 
law which meets the several conten- 
tions raised before us is in consonance 


. with our.own reading of the provisions 


.of the Madras Act and the Seccession 
Act.” This court rejected the pleas 
that 
Succession Act was not considered in 
the Mysore Case, holding that the 
question was not relevant in the case 
before them or in the Mysore case 
because. section 17 of the Succession 


Act applies to provisions of Ss. 8, 10, 15 


and 23 which dealt with intestacy. As 
we are concerned in the present casa 
with. the intestate succession to the 
estate of defendants 24 and 23, the 
decisions are not applicable to the facts 
of this Case. 


23. The plea of the learned counsel 
for the respondents that even if. the 

of the defendants 24 and- 23 
were held to be separate property -the 


- - Sundari. v.. -Laxmi 


it could not-be pleaded: 
that joint status between other kavarus. 


of section ` 


the effect of section 17 of the. 


Cag 
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Hindu Succession Act: by. virtue of- the. 


.. provisions ef. S. 17. of the Hindu: Suc-. 


cession Act will have to. be considered. 
Chapter II of the Hindu Succession 


Act which deals with the intestate. suc- 


cession is applicable: +o the property 
of Hindus and the provisions of this 
Chapter would prevail over any law 
which was in force immediately be- 
fore the commencement of this Act. 
Therefore the provisions relating 

succession of  Aliyasanthana Hind 

would be by the provisions of the Hindu 
Succession Act and not by the Aliyasan- 
thana law. S. 7 (2) and Section 17 o 
the Hindu Succession Act deal speci- 
fically with succession of the property 
of a Hindu belonging to Aliyasanthana 
family. While section 7 (2) relates to 
devolution: of undivided interest in the 
property of a kutumba or kavaru of a 
Hindu belonging to an Aliyasanthana 
family section 17 makes the provisions 
of sections 8, 10, 15 and 23 with the 
modifications specified in section 17 
applicable to the devolution of separate 
property of a Hindu under Aliyasan- 
thana law, According to the provisions 
of section , 36 (5) the property allotted 
to nissanthathi kavaru at a partition 
is enjoyed by it only as a life-interest 
and at the time of the death of the last 
of its members shall devolve upon the 
Kutumba. This- devolution. of the life 


- interest: is according to -section 36 (5). 
. When a 


Hindu governed by t 

Aliyasanthana law dies possessed of a 
life-interest, after his. death the pro- 
pérty devolves under the Hindu Suc- 
cession Act and not under the Aliya- 
santhana Act and therefore would not 
revert back to the kutumba.- This 
Court. in Jalaja v. Lakshmi (supra) 
while deciding the rights of the 
parties under a will. executed by a 

Hindu governed by Aliyasanthana a 
held at p. 719. “Similarly on the same 
parity of reasoning when there are two 
kavarus, a demand for partition would 
disrupt them and Chandayya Shetty 
could no longer claim that he had an 
undivided interest within the mean- 
ing of section 7. (2) of the Succession 
Act, and if he has no undivided in- 
terest in the property, his. interest 
cannot be enlarged into am absolute 


` estate nor can his interest in the pro- 


perty devolve upon his heirs by in- 
testate succession. The words under- 
lined’ by us - relate to intestate suc- . 


cession and the ‘Court has specifically 


i 
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stated that it was not referring to 
the provisions of section 17 of the 
Hindu Succession Act as it related to 
intestate succession. These observa- 
tions relating to intestate succession are 
therefore in the mature of obiter. The 
separate property is not enlarged into 
an absolute estate under Section 7 (2) 
but on death it devolves on the heirs 
as provided. under the Hindu Succes- 
sion Act. Therefore it will not revert 
back to the kutumba but only to the 
heirs as provided for under the Hindu 
Succession Act. Similarly in the obser- 
vations at p. 721 of the Reports where 
it has observed. “In this case also as 
already stated, there is mo kavaru of 
Chandayya Shetty, and on separation 
he had only a life-interest which is not 
a heritable property and cannot be dis- 
posed of by a will, mor could it devo- 


Ive as on intestacy’. The reference to 


. devolution on intestacy is again in the 


nature of obiter dicta. 


24. On a consideration of the con- 
tentions made by the learned coun- 
sel appearing for both the parties we 
agree with the conclusion reached by 
the High Court and dismiss this appeal 


with costs, 
Appeal dismissed. 
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(From: Madras)* 
S. MURTAZA FAZAL ALI, 

P. S. KAILASAM AND A. P. SEN, JJ. 
Civil Appeals Nos. 524 and 588 of 1978; 
D/-6-9-1979. ` 

N. Narayanan, Appellant v. s, Semmalai 
and others, Respondents, 

(A} Conduct of Elections Rules (1961), 
R. 63 (3) — Recount of ballot papers — 
Order for — When justified — Pleadings 


and proof, 
The relief of recounting cannot be ac-- 


cepted merely on the possibility of there 
being an error. It is well settled that such 
allegations must not only be clearly made 
but also proved by cogent evidence. The 
fact that the margin of votes by which 
the successful candidate was declared 
elected was very narrow, though un- 
doubtedly an important factor to be con- 


"Ele. Petn. No. 7 of 1977, and Recrimina~ 
tion Petn. unnumbered but with D. 
No. 12962 of 1977, D/- 27-2-1978 and 
_D/- 1 15-2-1978 Respectively. (Mad). 
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sidered, would not by itself vitiate the 
counting of votes or justify recounting 
by the Court. (Paras 16, 17) 

The Court would be justified in order- 
ing a recount of the. ballot papers only 
where; 

(i) the election petition contains an ad- . 
equate statement of all the material facts 
on which the allegations of irregularity 
or illegality in counting are founded; 

(2) On the basis of evidence adduced 
such allegations are prima facie establish- 
ed, affording a good ground for believing 
that there has been a mistake in count- 
ing; and 


(3) The court trying the petition is 
prima facie satisfied that the making of 
such an order is imperatively necessary 
to decide the dispute and to do complete 
and effectual justice between the parties, 
AIR 1975 SC 2117, Rel, on. Case law dis- 
cussed. ‘(Para 26) 


(B) Representation of the People Act 
(1951), S. 116-A — Appeal against order 
of High Court directing recount of votes, 
setting aside election of appellant, and 
declaring Respondent to be elected — 
Interference by Supreme Court. 


Held on facts that the order for re- 
count, which was based on speculation 
and against the weight of evidence. could 
not be legally supported and the order 
setting aside the election of the appellant 
and declaring the Respondent to be elect- 
ed should be set aside, (Paras 26, 27} 
Cases Referred : Chronological Paras 
(1976) 1 SCR 191: ATR 1975 SC 2182 23 
(1975) 3 SCR. 68: ATR 1975 SC 412 22 
1975 Supp SCR 202: ATR 1975 SC 2117 26 


(1975) 4 SCC 417: AIR 1975 SC 283 25 
AIR 1975 SC 403 - i 24 
0970) 1 SCR 852: AIR 1970 SC 276 19 
AIR 1968 SC 773 19 


(1964) 6 SCR 238: ATR 1964 SC 1249: 1964 
All LJ 569 | 19 


Mr. A. K. Sen, Sr. Advocate and Mr, 
K. Parasaran, Sr. Advocate ,(M/s. P. N. 
Ramalingam, R. Srinivasan and ATM 
Sampath, Advocates with them), for Ap- 
pellant; Mr. Y, S. Chitale, Sr. Advocata 
and Mr. T. N. C. Srinivasan Vardacharya, 
Sr. Advocate (M/s. K. Jayaram and K, 
Ram Kumar Advocates with them), for 
Respondent No. 1 in C. A. No. 524 of 1978, 

FAZAL ALI, J.:— Civil Appeal No, 
524 of 1978 has been filed by the appel- 
lant R. Narayanan who was the respon-' 
dent before the High Court and in short 
would be referred to as the appellant, 
Civil Appeal No. 588 of 1978 has been 
filed by the appellant after obtaining 
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special leave ‘from this Court and is - 
directed against that part of the order of 
the High Court which refused to enter- 
tain the recrimination petition filed by 
the appellant. The election petitioner be- 
fore the High Court for the purpose of 
brevity will hereafter be referred to as 
the respondent. 


2. Both the appellant and the respon- 


dent contested the election held on 11-5- > 


1977. The appellant was a Congress 
candidate with the symbol of calf and 
cow whereas the respondent was put for- 
ward as a candidate of the All India 
Anna Dravida Munnetra Kgzhagam and 
contested with the symbol of “Two 
Leaves”. There were 14 candidates in all 
whose nominations were found valid but 
out of them 7 withdrew. The appellant 
and respondents Nos. 1 to 6 before the 


High Court remained in the fleld as con- 


testing candidates, The respondent filed 
an election petition in the High Court 
under Sections 81 and 84 of the Represen- 
tation of the People Act, 1951 (herein« 
after referred to as the Act) for a declara- 
tion that the election of the appellant to 
the 85 Taramangalam Assembly ‘Consti- 
tuency of the Tamil Nadu Legislative 
Assembly was void under S. 100 (1) (d) (ii) 
and (iv) of the Act and further pra 
that he may be duly declared to be elect- 
ed under Section 101. of the Act. The 
other. candidates who were in the fleld 
lost the election and could not be elect- 
ed. l 


3. The sheet anchor of the case of tha 
respondent was that there were number 
of errors in the counting of votes as a 
'result of which number of votes were 
wrongly rejected or wrongly accepted. It 
was also alleged that the electoral roll 
was inaccurate as it contained the names 
of number of. persons who were already 
dead who had supposed to- have cast 
their votes. The main relief sought by. 
the respondent was that a re-count should 
be ordered particularly because the mar- 
gin by which the appellant succeeded 
was extremely narrow being only 19 
votes and if the postal ballots are includ- 
ed then the difference would be only 9 
votes. A number of allegations were 
made regarding the errors in the counting 
of votes. The appellant denied all tha 
allegations made by the respondent in 
his election petition and after filing his 
written statement sought: a petition 
for recrimination on:the ground that a 
number of persons had impersonated as 
the appellant (sic) as a result of which 
the respondent got a number of wrong 
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votes otherwise the -margin would have 
become larger. The High Court however 
found that the petition for recrimination 
was time barred, and, therefore, could 


not be entertained. The learned Judge: 
‘who heard the election petition rejected 


the recrimination petition which is the 
subject matter of Civil Appeal No. 588 of 
1978. Inthe view that we take in this 
case, it is not necessary for us to give 
any pronouncement regarding the vali- 
dity of the order of the Judge rejecting 
the recrimination petition, 


4, The counting of votes took place 


at St. Mary’s Giris High School, Mettur 
on 14-6-1977. The initial counting com- 
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menced at 11 a.m, and ended at 3 am. 


on the 15th June, 1977. The counting is 
alleged to have been done in three 
rounds, After the counting was over the 
respondent filed an application before the 
Returning Officer for a recount on the 
ground that there were a number of 
counting errors due to the shortage of 
staff and the tables on which votes were 
counted, paucity of light and the fact 
that the counting staff became absolutely 
exhausted and tired. The Returning Off- 
cer rejected the prayer of the respon- 
dent for recount and went ahead with 
the. declaration of the results, 


& The appellant’s case was that there 
was sufficient space-in the hall in which 
the counting took place and the polling 
agents of all the candidates were present 
when the counting was done and none 
of them raised any objection when the 
counting was actually done. It was also 
alleged that there were sufficient number 
of tube lights in the hall and that there 
was no question of there being any op- 
portunity of - committing mistakes in 


‘counting. All the ballot papers were open- 
ed in the presence of the counting agents. 


including the counting agent of the res- 
pondent and kept in the box which con- 
tained the ballot papers of the candidates 
concerned. The allegation of the respon- 
dent that some outsiders’ including one 
Perumal were also allowed to enter the 
hall when the counting was going on was 
also denied by the- appellant, 


6. The learned Judge after taking 
evidence of both the parties rejected 
most of the allegations made by the res- 
pondent but accepted the allegation that 
there were some counting errors at two 
tables, that there was paucity of light 
and that the counting staff was comple- 
oe tired and exhausted, during the third 


~~ 
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7. We-would,. therefore; -briefly sum- 
marise the allegations made by the res- 
pondent_in his election petition in: order 
to show whether the allegations were 
‘specific, 


8 In para 7 of the election petition 


the respondent alleged that the counting . 


of. votes was not done properly or with 
due care and diligence, but was often 
hurried through amidst much noise’ and 
interruption and disturbance. It was also 
alleged that the lighting: in the hall was 
poor and insufficient and there was much 
scope for error and there were numerous 
errors in the counting throughout and 
specially in the third round. It was also 
= complained that there were only 24 tables 
and counting was done in three rounds 
and the third round took place near 
about the mid-night and lasted till 3 a.m. 
It was also said that as. the margin of 
_ Votes secured by the respondent and the 
appellant was only 19 this was the result 
of grave. irregularities and  illegalities 
and errors in the counting. A perusal of 


para 7 of the election -petition clearly | 


shows. that all the allegations made by 
the respondent were extremely vague, 


no particulars were given either of the’ 


segments in which the voting was count- 
` ed or number of tables which contained 
‘the errors by the counting officers, no 
complaint was made fo the Counting Of- 
_ficers by the agents of the respondent 
' when the counting was being done and 
which according to the respondent. was 
defective or faulty. The narrow margin 
. was attributed to grave irregularities and 
illegalities. The statement of the respon- 
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ed thus:— 


“The result announced was neither 
true nor correct. It was the result of 
. grave irregularities and illegalities and 
errors in the counting. In the circum- 
stances the . Returning Officer ought. to 
have allowed and carried out a recount 
of the votes under Rule 63 (3) of the 
Conduct of Election Rules, 1961”. 


8. In para 8 it was alleged that the 
appellant was a, Councillor and a former 
Chairman of the Mecheri Panchayat 


Union and the counting' staff consisted — 


largely of the members of the staff of 
the ‘aforesaid union who owed ‘their em- 
Ployment to the appellant. It was also 
_ alleged that the counting staff did not 
_Yemain seated but was moving about. The 
appellant’s- brother who was the central 
' agent was moving..about. os all the 
tables all the time talking and : disturb- - 


. N; Narayanan: v. S, Semmalat 


‘the appellant’s 


| ALR. 
ing: Despite’ these serious allegations no 


complaint was made to the counting staff - 


at the ‘spot 


by the respondent or his ` 


agent, It was further alleged that several ~ 


outsiders particularly one. Perumal who 
was a contractor for the 


Salem Steel - 


Plant and treasurer of the Taluk Congress’ ` 


Committee, 


in the hall and were talknig to the Re-~ 


turning Officer. Thus, though not ex- 
pressly but by implication, the, respon- 


dent seemed to suggest that the Return- ~. 


ing Officer was influenced by Perumal: 
19. 


also frightfully vague the relevant por- i 


tion of which runs thus:— 


a. 


' “The counting was particularly faulty 


and unsatisfactory and defective during 
13”, 


It was also alleged that Srinivasan a 
to Selvaraj dur‘ 


consistently taking 


ing the counting. Several allegatioùs ` 
appear to have been made in paragraph 9 : 


also reg the influence exercised by 
brother Srinivasan but 


no complaint regarding this matter was 


made to anybody and we shall presently _ 
show that even in the application which | 


ing Officer most of the allegations mada 


the respondent filed before the: Return-. 


~ - 


by the respondent in the election peti- 


"tlon are conspicuously absent. 
1L In para 11 it was also stated that = 


there was no proper supervision of the 
counting. staff nor a proper check up af 
all, There was no test check or: re-check 
of the votes by the Returning Officer. 


12. Similarly, a number of vague al- . 


time of counting were made in the peti- 


tion. The learned Judge after taking evi- 


dence and hearing counsel for the par- 


ties disbelieved the case of the respondent 
almost in its entirety but accepted just . 
* 


fragmentary 
of the respondent. 


portion of the case 


So far as the fact 
that the counting staff was sleepy or was 


Mettur constantly remained ... . 


Para 9 of the election petition is- 


the 3rd round and at tables Nos. 8 to 10, oo 


4 


‘legations regarding the manner and the - 


physically exhausted, this matter was - 
not even mentioned in the petition. The - 


High Court after the conten- 


examining 
' tion of the parties, framed the following 


issues in the case: 


preliminary | 
“(1) should there be a scrutiny and re- 


count of the ballot papers as claimed by 
the election petitioner? 


: (2) Is the election of the returned © 


- candidate, the first respondent, liable to 


be declared to be void? 
(3) Is the election petitioner entitled 


to a declaration that sae himself has. been a. 
and. ; 


duy eee 


1980: 
(4) To what relief?.. 
As already indicated, - the Shark: after 


framing the issues rejected the recrimina- 
tion petition filed by the appellant. On 
the important allegation made by the 
respondent at the time of counting Peru- 
mal was present and disturbing the count- 
ing staff, it was disbelieved and the learn- 
ed Judge observed as follows: 

“After analysing the evidence of these 
witnesses in this regard, I am inclined to 
take the view that Perumal’s presence 
inside the counting hall has not been 
established.” 

Similarly, the allegation that outsiders 
were allowed to enter the hall was also 
disbelieved thus:— 

“Even in the petition for recount there 
is no allegation that unauthorised per- 
sons were allowed entry into the count- 
ing hall and that it affected the result 
of the counting. I have to therefore hold 
that there is no violation of Rule 53 of 
the Conduct of Election Rules, 1961 as 
alleged by the petitioner.” . 
The ground that there was no test check 
or proper scrutiny of doubtful votes was 
also rejected by the learned Judge and 
he held that. these allegations were not 
established. Regarding the allegation 
that the appellant was going around the 
hall openly announcing that a few votes 
were required for winning the election 
was not proved, The. learned Judge ob- 
served thus: e 

“T am, therefore, of the view that there 
is no truth in the allegation made against 
R. W. 1 that he was going round the hall 
by openly announcing that only a few 
votes were required by the first respon- 
dent for winning the election”. 

13, Regarding the paucity of light the 


Judge found that there were 7 tube lights . 


and the complaint of the respondent that 
there was no sufficient light to enable the 
counting staff to do their work was clear- 
ly an afterthought. In this connection. 
the learned Judge observed as follows:— 

“After analysing the evidence adduced 
on this aspect I am of the view that this 
complaint is purely an afterthought. If 
really the lighting was poor, not only the 
petitioner but all the other candidates 


would have seg ca even at the first 


instance to the Returning Officer”, 

14: Similarly, the allegation regard- 
ing the noise and disorder alleged to have 
prevailed in the counting hall, the Judge 
held that there was no acceptable evi- 
dence to prove these allegations. - 

15. Another . serious allegation of 
partiality was made by the respondent 
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that. most of the counting staff - was 
directly connected with the appellant 
was also disbelieved and the Judge ob- 
served thus: 

“Even if the facts alleged by the peti- 
tioner that some of the counting staff 
owed their appointment to the first res- . 
pondent and that they.were working in 
the Panchayat Union Council in which 
the first respondent was the Chairman are 
true, it will not automatically amount to 
proof-of the allegation of partiality. It 
has been pointed out time and again by 
the Supreme Court that to tarnish the 
counting staff with bias or partiality is 
easy for any party who challenges the 
election of a returned candidate and that 
the Court should be reluctant to lend 
quick credence to the mud of partiality 
slung at counting officials by desperate 
and defeated candidates.” 

16. The only ground which appears to 
have been accepted by the learned Judge 
was that although there was no clear 
evidence of any irregularity having been 
committed in the first two rounds there 
was a possibility that the staff was com- 
pletely exhausted and this may 
have led to erroneous sorting and — 
counting of votes. This was 
because, according to the learn- 
ed Judge, the staff started its work at. 
11 a.m. on 14-6-77 and continued to work 
without rest (to) about 3 a.m. on_15-6-77. 
They were provided with lunch in the 
afternoon of: 14-68-77. It was also found 
by the Judge that the counting staff was 
not supplied with food in the night but 
was provided with tea at only 7 p.m. In 
this connection, the learned Judge ob- 
served as follows:— 

“The next ground urged. by the petr- 
tioner is that the counting .staff were 
sleepy, exhausted and not alert during 
the third round which was started after 
mid-night and completed at 3 A. M. the 
next day and that as such there is definite 
possibility of erroneous sorting and 
counting of votes during that round. Al- 
most all the petitioner’s witnesses haye 
deposed that the counting. staff who began 
their work of preliminary counting at 
11 A. M. on 14-8-1977 continued to work - 
without any. rest up to 3 A. M. the 
next day, that they were provided with 
lunch only on the afternoon of. 14-6-1977; 
that the counting staff were not supplied 
with food during the night that they 
were provided with only tea at 7 p.m. 
and therefore the counting staff were ` 
completely exhausted and sleepy especial- 
ly arrar midnight and that _ they were 
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not as vigilant and alert as they wera 
during the first and second rounds of 
counting. All the first respondent’s wit- 
nesses also admitted that the counting 
staff were not provided with food in the 
night but they were merely supplied with © 
tea at 7 P. M, and that they carried on 
the counting without any break till 3 
`A. M. the next day. ‘Though the peti- 
tioner has not established any specific 
instance of erroneous sorting and count- 
ing of votes during the third round, gene 
' Tal allegations have ‘been made in the 
pleadings as well as in the evidence ad- 
duced on behalf of the petitioner. There 
appears to be considerable‘ force in the 
submission of the petitioner in this re- 
gard.” 


In the first place the finding, itself is bas- | 


. ed purely on speculation. It is obvious 
that election being’ a technical matter 
the authorities choose experienced per- 
sons to do the counting and take every 
possible care to see that the members of 
_the staff do not commit any error. More- 
over, the relief of re-counting cannot be 
accepted merely on the possibility of their 
being an error. It is well settled that such 
allegations must not: only be clearly 
made but also. proved by co- 
gent evidence. The' Judge himself 
holds that the respondent has not 
established any specific instance of 
erroneous sorting and that the allegations 
made in the. pleadings,as well as in the 
‘evidence are general yet he accepts the 
case of the respondent on,such insufficient 
and infirm evidence. Moreover, it would - 
appear from the evidence of P. W. 23 the 
witness for the respondent that the first 
round started at 5 p. m. and ended at 
about 8.30 p.m, the second round start- 
ed at 9 p.m. and ended at 11.30 p. m. and. 
the third round ‘started at’ 12 mid-night ` 
and ended at 2 a.m. The witness was 
` asked in cross-examination whether he 
had complained to the counting staff at 
the. spot and the witness admitted that 
when he pointed out the misake it was 
rectified by the counting staff. From the 
timings of the rounds it appears that there 
were sufficient intervals between the 
three rounds, and, therefore, the ques- 


tion of the staff being tired and exhaust- ` 
ed did not arise. This finding of the learn- - 


ed Judge, therefore, is against the weight 
of evidence and cannot be legally support- 
ed, Moreover, as we have already point- 
led out that re-count should be ordered . 
not on possibility of errors but when the 
matter. is proved with absolute certainty. 
Similarly, the learned Judge speculates 
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that there have been lot of physical ex- 
ertion and observed thus:— 


“It is not possible to exclude the possi- 
bility of physical exertion on the part of 
. the counting staff especially: after mid- 
night when the third round of counting 
took place. Having regard to the minimal 
difference in votes it has become neces- 
sary to find out: whether the third round 
of counting was carried on. by the count- 
ing staff properly. In the nature - of 
things it is not possible to assume ‘that -all 
the 72 persons were alert and attended to 
the process of counting with such keen- 


ness as it deserved.” 


This finding is also based on pure specu-| 
lations and cannot be maintained. 


17, Lastly, the learned Judge was 
greatly influenced by the fact that the} 
margin by which the appellant succeed- 
ed was very narrow. -This was undoubt- 
edly an important factor to be consider- 
ed but would not by itself vitiate the 
counting of votes or justify Aiii 
by the Court, . + 


18. We would like to mention: here 
that in fact the respondent had made an 
application before the Returning Officer . 
for re-count but the actual application 
filed by the respondent has not\been pro- 
duced for reasons best known to the res- 
pondent. It appears from Annexure II 
which is a certified copy of the order of 
the Returning Officer that three grounds 
were taken before the Returning Officer 
by the eee In the first place, he 
expressed his suspicion that the votes ` 
would have been mixed relating to Nara- 
yanan (Congress) and other candidates: 
(ii) that many votes polled in his favour 
had been rejected, (ili) Postal ballote - 
have been rejected without sufficient 
reasons. It may thus be pertinent to note 
that Dr, Chitale, learned counsel for the 
appellants main plank of argument was 
that there was overwhelming evidence to 
show that there were several counting 
errors at Tables 2, 3, 7, 9, 12, 15, 17, 8,.10, 
13 particularly stress was laid on Tables: 
2, 3, 6, 8, 9, 10 and 13. It was also said 
that’ despite protests -being made by the 
respondent agents to the polling staff no 
action was taken at all. Indeed, if this 
was so then we should have accepted 
such an allegation being made promin- 
ently in the application given by the res- 
pondent to the Returning Officer. The 
absence of any such allegation in the ap- ~ 
plication of the respondent before the 
Returning Officer clearly shows that this 
allegation was clearly an afterthought 
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and, therefore, no implicit reliance cap 
be placed on the oral’ evidence by the 
respondent before the court. It would 
thus be seen that all the three grounds 
taken by the respondent before the Re- 
turning Officer were absolutely vague and 


could not make out a case for re-count~ - 


ing by the Returning Officer much less 
by the court, It may be relevant to note 
that in the application filed by the res- 
` pondent the question that the appellanf 
succeeded by a narrow margin was alse 
not mentioned. On this application the 


Returning Officer pained the following 


Order? 


“Under the above ee ee he re- 
quested that a recount may be ordered 
and justice rendered. The candidate, his 
election and counting agents were watch- 
ing the process of counting’ and no ob- 
jection or complaint was raised by any of 
them during the course of counting re- 
garding any mistakes, The suspicion ex- 
pressed by him that many of the votes 
relating to him would have been includ- 
ed in the votes relating to Narayanan and 
other candidates, is without basis and 
hence not correct. All the doubtful votes 
were scrutinised by me in the presenca 
of candidates and their agents. and orders 
passed. His varsion that many of the 
votes in his favour were rejected is not 
correct since the scrutiny was done in 
their presence. He has not made any 
specific mention about the round or table 
to be recounted. The petitioner has re- 
quested recount in general of all the 
votes polled for all candidates under the 
presumption that his ballot papers would 
have been mixed up in other bundles, . 

His petition is frivolous and unreason- 
able. This part of the ae is therefore 
rejected.” 

18. The law on the subject is ab- 
solutely clear and while the learned 


Judge had relied on some of the decisions 


of this Court he has failed to apply them 
correctly to the facts and circumstances 
of this case. On the question of recount 
as far back as'in the case of Ram Sewak 


v. Hussain Kamil, (1964) 6 SCR 238 this 


Court pointed out às follows:— 

“But the Election Tribunal is not -on 
that account without authority in respect 
of the ballot papers: In a proper case 
where the interests of justice demand it, 


the Tribunal may call upon the Return- . 


ing Officer to produce the ballot papers 
and may permit inspection by ` the -parties 
` before it of the ballot papers:” 

“An order for inspection may not be 
granted as a matter of course: having re- 
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of the ballot papers, the Court would be. 
justified in granting an order for inspec- 
tion provided two conditions are fulfilled: 


(i) that the petition for setting aside an 
election contains an adequate statement 
of the material facts on which the peti- 
tioner relies in support of his case; and 


(ii) the Tribunal is prima facie satisfied 
that in order to decide the dispute and to 
do complete justice between the 
inspection of the ballot 
papers is necessary. l 
But an order for inspection of ballot pa- 
pers cannot be granted to support vague 
pleas made in the petition not supported 
by. material facts or to fish out evidence 
to support such pleas. The case of the 
petitioner must be set out with precision 
supported by averments of material facts. 
To establish a case so pleaded an order for 
inspection may undoubtedly, ifthe inter- 
ests of justice require, be granted. But a 
mere allegation that the petitioner sus- 
pects or believes that there has been an 
improper reception, refusal or rejection 
of votes will not be sufficient to support 
an order for inspection”, _ 


“Therefore a candidate who seeks to 
challenge an election on the ground that 
there has been improper reception, refu- 
“sal or rejection of votes at the time of 
counting, has ampie opportunity of ac- 
quainting himself with the manner in 
which the ballot boxes were scrutinized 
and opened, and the votes were counted, 
He has also opportunity of inspecting re- 
jected ballot papers, and of demanding’ a 
recount. It is in the light of the provi- 
sions of Section 83 (1) which require a 
concise statement of material facts on 
which the petitioner relies and to the op- 
portunity which a defeated candidate had 
at the time of counting, of watching and 
of claiming a recount that the applica- 
tion for inspection must be considered.” 
To the ‘same effect is a later decision of 
this Court in the case of Dr. Jagjit Singh 
v. Giani Kartar Singh, AIR 1966 SC 773, 
In the case of Jitendra Bahadur Singh v. 
Krishna Behari. (1970) 1 SCR 852 this 
Court observed as follows:— 


“In the coca care apart ee 
certain figures whether true or imaginary, 
the petitioner has not disclosed in the 
petition the basis on which he arrived 
at those figures. His bald assertion that 
he got those figures: from ‘the - counting 
agents of the Congress nominee cannot 
afford the necessary basis. He did not say 
in the petition who those workers were 


tion? It is not his case that they maintain- 
ed any notes or that he examined their 
notes, if there were any. The material 
facts required to be stated are those facts 
which can be considered as materials 
supporting the allegations made, In other 
words they must be such facts as to af- 
ford a basis for the allegations made in 
the petition”, j 

“The trial court correctly came to ths 
conclusion that before an order of inspec- 
tion of the ballot papers can be made it 
must be prima facie satisfied that in order 
to decide the dispute and to do complete 
justice between the parties, inspection of 
the ballot papers is necessary. It did say 
that it was sọ satisfied but it gave no 
reasons whatsoever as to how it came to 
be satisfied, A judge can be satisfied only 
on the basis of proof and not on the basis 
of mere allegations”. 

20. In MHalsbury’s Laws of England 
(Vol. 14 at page 310 paragraph 899), it is 
observed : 


“A recount is not granted as of right, 
but on evidence of good grounds for be- 
lieving that there has been a mistake on 
the part of the Returning Officer.” 

21. Similarly. Fraser in his Law, of 
Parliamentary Elections and Election 
Petitions at p. 222 observed thus:— 

“A strong case must be. made on affida- 
vit before an order can be obtained for 
d m of ballot papers or counter- 

foils” E ' _ 


22. In the case of Baldev Singh v. 
Teja Singh, - (1975) 3 SCR 381 Krishna 
_ Iyer, J. speaking for the Court observed 
' as follows:— ; ~~ 

“Disingenuous averments do not pro- 
mote prospects of judicial recount and 
will be dismissed as devices to comply 
with requirements suggested In soma 
ruling or other,” g- = 
“Where the margin of difference is 
minimal, the claim for a fresh count can- 
not be summarily brushed aside as futile 
or trumpery”, 

“If formal defects had been miscon- 
strued at some table as substantial in- 
-firmities, or vice versa, resulting in 
wrongful reception or rejection, the soon- 
er it was set right the better, especially 
when a plea for a second inspection had 


been made on the spot. Many practical . 


circumstances or legal misconceptions 
might honestly affect. the legal or arith- 
metical accuracy of the result and pres- 
tige or fatigue should not inhibit a fresh, 
may be partial, check. Of course; baseless 
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or concocted claims for recount or fabri- 
cated grounds for inspection or specious. 
complaints of mistakes in counting when 


the gap is huge are obvious cases of fri- 


volous and unreasonable demands for re- 
count, Mala fide aspersions on counting 
staff or false and untenable objections re- 
garding validity of votes. also fall under 
the same category. We mean to be illus: 
trative, not exhaustive, but underline the 
need, in appropriate case, to be reason- 
ably liberal in re-check and re-count by 
Returning Officers. After all, fairness at 
the poll must not only be manifest but 
misgivings about the process must be 
erased at the earliest. Indeed, the Instruc- 
tions to Officers are fairly clear and lay 
down sound guidelines”, 


23. Reliance was placed by the High 


,Court on an observation of Krishna Iyer, 


J. in this case that where the margin of 
difference is minimal the claim for the 
fresh poll cannot be summarily brushed 
aside. In the first place, this observation 


made the electoral process is still 
continuing and if there are 
any counting errors they. can be 


rectified before the election process ‘is 
complete. This however cannot apply to 
the Court while dealing with an election 
petition because if a recount is ordered 
at that stage then the electoral process 
has to be restarted afresh. In our country 
the election is an extremely expensive pro- 
cess and unless -very clear case for re- 
count is made out the candidates should 
not be put to unnecessary trouble and 
expense. Moreover, in the case of 
Ram Autar Singh v. Ram Gopal Singh 
(1976) 1 SCR 191 this Court to which 
Krishna Iyer, J. himself was a party ob- 
served; 


“The above being the law on the point, 
it is clear that the learned Judge was in 
error in ordering general inspection and 
recount: of the total votes polled at the 
election, merely because in these addi- 
tional pleas the returned candidate also 
had by way of recrimination, complained 
of wrong reception. and rejection of votes 
and wrong counting of votes. The pleas at 
this stage could not be investigated even 


in the recriminatory petition filed by the 


returned. candidate, They were beyond 
the scope of the enquiry into the peti- 
tioner’s case which (as set up in Para 11 . 
of the Petition) fell under S. 100 (1) (d) © 
i) of the Act” - | Aes : a 


1888 


24. Similarly’ in the case of Chanda 
Singh v. Choudhary Shiv Ram Verma 
_ (Civil Appeal No, 1185 of 1978 decided 

on 19-12-1974): (Reported in AIR 1975 
SC 403) this Court observed as follows:— 


“A democracy runs smooth on the 
wheels of periodic and pure elections, 
The verdict at the polls announced by 
the Returning Officers lead to the forma- 
tion of Governnients, A certain amount 
of stability in the electoral process is es- 
sential. If the counting of the baliots are 
interfered with by too frequent and flip- 
pant recounts by courts a new system is 
introduced through the judicial instru- 
ment, Moreover, the secrecy of the ballot 
which is sacrosanct becomes exposed to 
deleterious prying, if recount of votes is 


made easy. The general reaction, if there. 


is judicial relaxation on this 
issue, may well be a fresh pres- 
sure on luckless candidates, particu- 
larly when the winning margin is 
only of a few hundred votes as here, to 
ask for a recount. Micawberishly looking 
for numerical good fortune or windfall of 
chance discovery of illegal rejection of 
reception of ballots. This may tend to a 
dangerous disorientation which invades 
the democratic order by injecting wide- 
spread scope for reopening of declared 
returns, unless the .Court restricts re- 
course to recount to cases of genuine ap- 
prehension of miscount or illegality or 
other compulsions of justice necessitating 
such a drastic step”, 


25. In the case of Beliram Bhalaik v, 
Jai Beharilal Khachi (1975) 4 SCC 419 
this Court again reiterated the same 
principles in the following words:— 


“A whimsical and bald statement of 
the candidate that he is not satisfied with 
the counting is not tantamount to a state- 
ment of the “grounds” within the con- 
templation of Rule 63 (2). The applica- 
tion ‘was thus not a proper application in 
the eye of law. It was not supplemented 
even by an antecedent or contemporane- 
ous oral statement of the author or any of 
his agents with regard to any irregulari- 
ties in the counting. It was liable to je 
rejected summarily under sub-rule (3) of 
Rule 63 also,” 


“Although no cast-iron rule of universał 
application can be or has been laid down, 
yet from a beadroll of the decisions of 
this Court two broad guidelines are dis- 
cernible; that the Court would be: justi 
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fied in ordering a recount or permitting 
inspection of the ballot papers only where 
(i) all the material facts on which the 
allegations of irregularity or illegality in 
counting are founded, are pleaded ad- 
equately in the election petition, and (il) 
the Court/Tribunal trying the petition is 
prima facie satisfied that the making of 
such an orderis imperatively necessary 
to decide the dispute and to do complete 
and effectual justice between the parties”, 


28. ‘Finally, the entire case law on the 
subject regarding the circumstances 
under which recount could be ordered 
was fully summarised and catelogued by 
this Court in the Case of Bhabhi v, Sheo 
Govind 1975 Supp SCR 202 to which one 
of us (Fazal Ali, J.) was a party and 
which may be extracted thus:— | 

“The Court would be justified in order- - 
ing a recount of the ballot papers only 
where; 

(1) the election petition contains an ad- 
equate statement of all the material facts 
on which the allegations of irregularity or 


illegality in counting are founded; 


(2) On the basis of evidence adduced 
such allegations are prima facie establish- 
ed, affording a good ground for believing 
that there has been a mistake in count- 
ing; and 
- (3) The court trying the petition is 
prima facie satisfied that the making of 
such an order is imperatively necessary 
to decide the dispute and to do complete 
and effectual justice between the parties.” 


27. Thus, on a consideration of the 
principles deduced from the authorities 
mentioned above and the evidence led 
in this case by the parties, we are satisfi- 
ed that this was not a case in which a 
recount should have been ordered by 
the learned Judge, 


28. For these reasons, Civil Appeal 
No. 524 of 1978 is allowed with costs 
throughout and the order passed by the 
High Court setting aside the election of 
the appellant and declaraing the respon- 
dent to be elected is hereby quashed. In 
this view of the matter no order need be 
passed in Civil Appeal No. 588 of 1978 in 
ea 
Appeal No, 524 of 1978, 


` Order set aside, 
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(From: Madras)* 
A. C, GUPTA AND E. S. 
VENKATARAMIAH, JJ. 
_ Civil Appeal No, 1172 of 1979, DJ- 
í 10-10-1979. : l ; 
K. Balakrishna Rao. and others, Appel- 
lants v. Haji Abdulla Sait and others, Re- 
spondents, 


(A) Tamil Nadu Buildings (Lease and 
Rent Control) Amendment ` Act (11 of 
1964), S. 3’—- Abatement of pending pro- 
ceedings — Suit for eviction from build- 
ing which was exempted from provisions 
of principal Act pending on date of pub- 
lication of Amendment Act — Suit will 
abate even if there was no express alle- 
` gation in plaint to the effect that suit 
was instituted on ground that building 
was exempt under ‘cl, (ili) of S. 30 of 


principal Act. O.S.A. No: 75 of 1977, D/-- 


1-2-1979 (Mad), Reversed. 


_™ order to attract Sec. 3 of the 
Amending Act, it is not necessary that 
‘there should be an allegation in the plaint 
that the building in question was exempt 
from the provisions of the principal Act 
by virtue of CL (Hi) of S. 30 of the prin- 
cipal Act. (Para 13) 


The Amending Act was passed to give 
relief. against unreasonable evictions and 
demands for unconscionable rates of rents 
to tenants of buildings which had been 
originally exempted from the operation 
of the principal Act.. While doing so the 
Legislature gave relief also to persons 
against whom suits had been filed. The 
words “instituted on the ground that 
such building or part was exempt from 
the provisions of the | principal Act by 
virtue of Cl. (iii) of Sec. 30 of the prin- 
cipal Act” as used in S. 3 of the Amend- 
‘ing Act should be construed in the con- 
text in which they appear as referring to 
a proceeding which had been instituted 
in the light of S. 30 (iii) of the Principal 
Act which granted exemption in respect 


-of the buildings referred to therein from. 
the operation of the principal Act and 


any other construction. would defeat the 


Object of the Amending: Act. O. 8S. A. No.. 


75 of 1977, D/- 1-2-1979 (Mad),. Re- 
versed. (Para 18) 

(B) Tamil Nadu Buildings (Lease and 
Rent Control) Amendment Act (11 of 
1964) S. 3 — Tenancy with regard .to 


"O.S.A..No 75 of 1977, D/- 1-2-1979 
(Mad)... l seo 
_KW/KW/F279/79/GDR 
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‘nated by issue of Notice under 


ALĀ 


building which was exempt from provi- 
sions of principal Act-—- Termination of, 
prior to 10-6-1864 — Tenant continuing 
in possession after termination — Evic- 
tion suit pending on 10-6-1964 stood abat- 
ed —- Tenant does not become trespasser 
after 10-6-1964 i.e. date of coming into 
force. of Amending Act — Cannot be 
evicted except in accordance with pro- 
cedure specified in principal Act — (Tamil 
Nadu Buildings (Lease and Rent Control) 
Act (18 of 1960), S. 2 (8)). O. S. A. No. 75 
of 1977, D/- 1-2-1979 (Mad), Reversed. 


(Para 21) 

(C) Tamil Nadu Buildings | and 
Rent Control) Act (18 of 1960), S. 2 (2) — 
Words “any building......:.. let... — 


Refer to a building which _was.subject-' 
matter of a lease which has been termi- © 
S. 106, 
T. P. Act and which has continued to re- 
main in occupation of tenant. O.S.A. No. 
75 of 1977, D/- 1-2-1979 (Mad), Reversed. 
(Para 24). 
Cases Referred: Chronological Paras 


(1975) 2 SCR 401; AIR 1974 SC 2331 13, 
: 4 


(1975) 2 SCR 774: AIR 1975 SC 1146 26 
(1975) 88 Mad LW 410 19, 20 
AIR 1967 Mad 57 (FB) oe 13 
(1963) 2 SCR 774: AIR 1963 SC 151 20 
(1961) 1 SCR 591: AIR 1961 SC 272 12- 
(1961) 1 Mad LJ 223 22 


(1960) 3 SCR 578: AIR 1960 SC 936 20 


(1954) 58 Cal WN 64: AIR 1954 Cal 119 
| 90 - 
(1949) 1 Mad LJ 452: AIR 1949 Mad 765 
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Mr. G. Swaminathan, Sr. Advocate 
(M/s. A. C. Muthana, M. Subramaniam, 


K. Rajendra Chowdhary and N. N. Sivan, 
Advocates, with him), for ` Appellants; 
Mr. S. V. Gupte, Sr. Advocate (Mr. V. N. 
Ganpule, Advocate, with him), (for Nos. 2, 
4 and 6). and -M/s. P. Chidambaram, 
Shakeel Ahmed,: M. N. Krishmani and 
M. A. Malik, Advocates (for No, 1), for 
Respondents, . 


_ VENKATARAMIAH, J.:— The ques- 
tion involved in this case is whether a- 
suit for ejectment filed in respect of any 
non-residential building or part thereof 
pending before any court on the date on . 
which the Tamil Nadu Buildings (Lease 
and Rent Control) Act, 1960 (Act No. 
XVII of 1960) (hereinafter referred to as 


"the principal Act’) was amended by the 


Tamil Nadu Buildings (Lease and Rent 
Control) Amendment Act, 1964 (Act No. 
XI of 1964) (hereinafter referred to- as 


‘the Amendment Act’) could have been 


1980 . 


proceeded with after that date. It arises 
in the following circumstances : 


Haji Mohamed Hussain Sait, the father 
of the plaintiff, Haji Abdulla Sait was 
the. owner of a building situated in the 
city of Madras. He leased it out in favour 
of the defendant, K. Seetharama Rao un- 


der a lease deed dated July 8, 1940 for. 


the purpose of running a restaurant 
known as ‘Modern Cafe’ in it for a period 
of three years with effect from July 15, 
1940 on a monthly rent of Rs. 950. The 
agreed period of lease expired in July, 
1943 but the defendant continued to be 
in possession of the building as a tenant 
holding over. On the coming into force 
of the Madras Non-residential Buildings 
Rent Control Order in 1946, the defen- 
dant became a statutory tenant of the 
said building and fair rent in respect of 
it was-fixed under that Order in the year 
1948 at Rs. 1,680 per month. The afore- 
said Order was replaced by the Madras 
Buildings (Lease and Rent Control) Act, 
1949 which was also applicable to the 
said building. On the death of the land- 
lord Haji Mohamed Hussain Sait in 1955, 
under a partition amongst his. heirs the 
plaintiff became the owner of the build- 
ing. The protection which the defendant 
was enjoying under the Act of 1949 came 


to an end on the passing of. the principal - 


Act by virtue of Section 35 thereof which 
repealed the Act of 1949 and S. 30 (iii) 
thereof which provided that nothing con- 
tained in the principal Act was applicable 
to any non-residential building, the 
rental value of which on the date of the 
commencement: of the principal Act as 
entered: in the property tax assessment 
book of the municipal council, district 
board, panchayat or panchayat union 
council or the Corporation of Madras ex- 
ceeded Rs. 400 per mensem. The defen- 
dant, however, continued to be in posses- 
sion of the building by paying the rent 
every month. The plaintiff issued a notice 
to the defendant terminating the tenancy 
with. effect from the expiry of February 
29, 1964 and as the building was not gov- 
erned by. the principal Act at that point 
of time, he instituted a suit in Civil Suit 
No. 730 of 1964 on the file of the- City 
Civil Court, Madras on March 2, 1964 for 
eviction and for damages at the rate of 
Rs, 6,000 per month The defendant filed 
his written statement. on May 2, 1964 be- 
‘fore the City Civil Court. On June 10, 
1964, the Amending Act came into force, 
The relevant part of it is reproduced 
below: — ` : 
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“2, Amendment of Section 30, Madras 
Act XVII of_ 1980. In Section 30 of. the 
Madras Buildings (Lease and Rent Con- 
trol) Act, 1960 (hereinafter referred to 
as the principal Act). - 

(i) in clause (ii) the word “or” occur- 
ring at the end shall be omitted; . 

(ii) clause (iii) shall be omitted; 

(iii) in the Explanation, for the words, ` 
brackets and figures “clauses (ii) and 
(iii)”, the word, brackets and figures 


“clause (ii)” shall be substituted. 


3. Certain pending proceedings to 
abate. Every proceeding in respect of 
any non-residential building or part 
thereof pending before any court or 
other authority or officer on the date of 


the publicatian of this Act in the Fort St. 


George Gazette and instituted on the 
ground that such building or part. was 
exempt from the provisions of the prin- 
cipal Act by virtue of clause (iii) of Sec- 
tion 30 of the principal Act, shall abate 
in so far as the proceeding relates to such 
building or part. All rights and privileges 
which may have accrued before such 
date to any landlord in respect of any 
non-residential building or part thereof 
by virtue of clause (iii) of Section 30 of 


: the principal Act, shall cease and deter- 


mine and shall not be enforceable: 

Provided that nothing contained in this 
section shall be deemed to invalidate. any 
suit or proceeding in which the decree or 
order passed has been executed or satisfi- 
ed in full before the date mentioned in 
this section.” 


2. The ‘Statement of Objects and 
Reasons appended to the Bill which ulti- 

mately become the Amending Act read as 
follows: 


“The Madras Buildings (Lease and 


‘Rent Control) Act, 1960 (Madras Act 18 


of 1960), relates to the regulation of the. 
letting of residential and non-residential 
buildings and the control-of rents of 
such buildings and the prevention of un- 
reasonable evietion of tenants therefrom. 
in the State of Madras. Under Section 30 
of the said Act, certain buildings are 
exempted from ‘the provisions of the said 
Act. Any non-residential building or part 
thereof occupied by any one tenant if 
the monthly rent paid by him in respect 
of that building or part exceeds four 
hundred rupees is one such building or 
part is exempted under the said Sec. 30. 
It has been brought to the notice of the 
Government .that the landlords of such 
non-residential buildings, taking advant- 
age of the exemption, referred to above, 


` ernment consider 


- provisions. of the principal Act. 
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-ants of such buildings, who mostly be- 
long to the business community, 
threaten to evict the tenants when the 
_ latter do not concede to the demands for 
such rents. In order to provide relief to 
such tenants and to ensure that the in- 
terests of trade and industries do not 
suffer by demands of landlords for un- 
reasonable and exorbitant rents, the Gov- 
that the exemption 
now available to any non-residential 
building or part thereof fetching a 
monthly rent’ exceeding four hundred 
rupees should be withdrawn. At the same 
time, the Government consider that there 
is no need to take away the exemption 
, available at present to any residential 
building or part thereof fetching a 
monthly rent exceeding Rs. 259. 


The Bill seeks to achieve the 
object.” 


3. The result of the. amendment was 
that the buildings which had been ex- 
empted from the operation of the prin- 
cipal Act under clause (ili) of S..30 came 
within the scope of the principal Act and 
the relationship between landlords and 
tenants of such buildings was to be regu- 
lated thereafter in accordance with the 
Appa- 
rently in order to give protection to ten- 
ants of such buildings against whom pro- 
ceedings for eviction had been instituted 
-in civil courts, Section 3 of the Amend- 
ing Act provided that such proceedings 


above 


should be treated as having abated ‘The 


proviso to Section 3 of the Amending Act 
however provided that nothing contained 
in that section should be deemed to in- 
validate any suit or proceeding in which 
the decree or order had been ex- 
ecuted or satisfied in full before the date 
mentioned in that section, the said date 
being,-June 10, 1964. Thus by necessary 
implication, Section 3 of the Amending 
Act was applicable even to the case of 
-a building in respect of which a decree 
for eviction had been passed but had 
not been executed or satisfled in full be- 
fore June 10, 1964 In view of the above 
provision, the City Civil Court dismissed 
the suit as having abated by its order 
dated December 4, 1664. The plaintiff fil- 
ed two applications before the City Civil 
Court in March, 1965 — one under O. 9, 
Rule 9 of the Code of Civil Procedure to 
set aside the order dated December: 4, 
1964 dismissing the suit as having abated 
-and another under Section 5 of the Limi- 
tation Act ‘for. condoning delay -- in filing 
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and 
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the application under Order 9, Rule 9 of 
the Code of Civil Procedure. He also fil- 
ed an appeal in A. S. No. 266 of-1965 on 
the file of the High Court of Madras 
against the order of the City Civil Court 
dated December 4, 1964. Both the above 
applications were allowed by the City 
Ctvil Court on August 3, 1965. On Au- 
gust 13, 1965, the defendant filed an addi- — 
tional written statement before the City 

Ctvil Court raising the plea that the suif 
had actually abated by virtue of Sec. 3 
of the Amending Act. He also filed two 
revision petitions against the order. pass- 
ed by the City Civil Court allowing the 
two applications on August 3, 1965. In 
the meanwhile, on an application made 
under Section 24 of the Code of Civil 
Procedure by the plaintiff, the suit was 
withdrawn to the file of the High Court 
and it was renumbered as C. S. No. 218 
of 1965. It should be mentioned here that 
owing to the alteration of the pecuniary 
jurisdiction of the City Civil Court, the 
suit stood transferred to the file of the 
High Court on May 1, 1964 itself. The 
defendant died on January 15, 1868. He 
had made a will on January 7, 1968. Áp- ` 
pointing executors and administrators in 
respect of his assets and issuing direc- 
tions regarding the manner in which his 
assets should be disposed of. By an order 
dated July 20, 1970 made by the High 
Court, the defendants. Nos. 2 to 10 who 
had been appointed executors and ad- 
ministrators were impleaded as legal re- 
presentatives of the defendant (who was 
shown as defendant No. 1 thereafter). The 
two civil revision petitions filed by the 
defendant against the orders passed on 
August 3, 1965 by the City Civil Court 
and the Appeal Suit No. 266 of 1965 filed 
by the plaintiff against the order of the 
City Civil Court dated December 4, 1964 
were disposed of by a Division Bench of 
the High Court of Madras by a common 
order on June 28, 1972, the relevant part 
of which read as follows:— 


“It ig seen from the foregoing dates 
that at the time of the dismissal of the 
suit, the lower court had no jurisdiction 
to deal with the suit and in that view the 


` counsel appearing on both sides represent 


that the order dismissing the suit as hav- 
ing abated may beset aside and the suit 
may be tried on the original side of this 
court. We accordingly allow the appeal 
and set aside the order of dismissal of 
the suit on the ground that the City Civil 
Court had no. jurisdiction to deal with 


the same on the date of dismissal: and- 


i 


1980 
dirèct the suit to be posted onthe origi- 
Dal. side for being dealt with.” 


- 4; It may be mentioned here that’-as 
stated earlier, the- suit had already been 


withdrawn to the file of the High Court. 
under Section 24 of the Code of Civil- 


Procedure and had been numbered as 
Civil Suit No. 218 of 1965. In July, 1973, 
the plaintiff sought an amendment of the 
plaint praying for relief against defen- 
dants Nos. 2 to 10 on the ground that 
after the death of the original defendant 
No. 1, they were not entitled to continue 
in ion of the building as. ‘statu- 
tory tenants’ and the plaintiff was entitl- 
ed to a decree against. them in that very 
suit. The above contention was based on 
the definition of the expression ‘tenant’ 
in Section 2.(8) of the pr principal Act as 
it stood then. After the amendment of 
the plaint, fresh written statements were 
‘filed by defendants Nos. 2 to 10 ‘raising 
several pleas including the pleas which 
‘had already been raised in the written 
-statements filed by the defendant No. 1 
before the Civil Civil Court. On the basis 
of the pleadings, the trial court framed 
the following issues:— 


1 Is the suit maintainable? O 


2. Has the plaintiff given proper notice . 


of termination of the suit premises? 


8. Dos a ABAE DT eee 


XI of 19647 


4. Are not the defendants entitled to 


- protection under the- Madras Buildings 
(Lease and Rent Control) Act, 1960, as 
amended by Act 23 of 1973? 
- 5. Whether the tenancy came to an end 
upon the death of K. Seetharama Rao? 

6. Whether the defendants have no 
legal interest in the premises and conse- 
quently liable to be ejected? 

7. To what reliefs are the parties en- 
titled? l 

5. At the conclusion of the trial, the 
fearned Judge held on issue No. 1 that 
the suit was maintainable, on issue No. 2 
that the notice to quit had validly termi- 
-nated the tenancy, on issue No. 4 that the 
defendants were not entitled to protection 
under the Madras Buildings (Lease 
Rent Control) Act, 1960; on issue No. 5 
that the tenancy had come to an end even 
on March 1, 1964 and on issue No. 6 that 
.the defendants had no legal interest in 
the premises. He, however, declined to 
record any finding on issue No, 3 which 
related to the question whether the suit 
had abated or not on June 10, 1964 by 
virtue of Section 3.of the. Amending Act 
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proceeded to dispose 
of the suit as if it was a fresh suit insti- 
tuted after the death of the original. de- 
fendant No. 1 on January 15, 1968 even 
though there was no issue on the 
‘question whether it could be treated ~ as 
such, This appears to be so in view of the 
following observations made by the trial 
Judge in the course of his judgment:— 


“Under the above circumstances, if the 
plaintiff files a suit today against the de- 
fendants he is enitled to get an execut- 
able decree for possession (without the 
necessity of going to the Rent Control 
Court) inasmuch as defendants 2 to 10 
had never become ‘tenants’ under the 
Act. Therefore even if the suit filed in 
the City Civil Court is.held to have abat- 


‘ed, under the peculiar circumstances of 


this case,‘I see no reason why I should 
not treat the suit before me to be a fresh 
one. It is to be seen that the application 
under Section 24 of the Code of Civil 
Procedure for transfer of the suit from 
City Civil Court to this court was con- 
sented by the defendants. In A. S. No. 266 
of 1965, apart from setting aside the 
order of abatement passed by the 

Civil Court, this court directed that the 
suit be tried on the original side of this 
court. Even if the City Civil Court had 


- no pecuniary jurisdiction to deal with the 


matter and record abatement, the defen- 
dants could have pressed in A. 8. No. 266 
of 1965 for an order by this Court that _ 
the suit had abated. It is needless to point 
out that the order that was under appeal 
was one by which the City Civil Court 
held that the suit had abated. No doubt 
that was passed without jurisdiction, in- 
asmuch as the pecuniary jurisdiction of 
that Court had been reduced. But 

open to this Court to have held in the 
said appeal itself that the suit had abat- 
ed. But the order was that the suit was 
to be tried on the original side. The suit 
had been originally filed in 1964, that is 
more than 12 years ago. Under such cir- 
cumstances, I think it is wholly unneces- 
ey, orcre ite plaintiff to a fresh 
guit.” 


. 8 On the basis of the findings record- 
ed by him, the learned trial Judge passed 
a decree for possession and damages for 
use and occupation. The quantum of 
damages was directed to be determined 
under Order 20, Rule 12 of the Code. of 
Civil. Procedure, Defendants Nos. 2-to 10 - 
were, however, allowed three years’ time 
to deliver. vacant possession of the pre- 

‘Aggrieved by the decree passed by 


City . 
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‘the trial Court, the plaintiff filed O.S.A. 
No. 23 of 1977 and defendant No, 2 filed 
O.S.A. No. 75 of 1977 on the file of the 
High Court of Madras. The plaintiff in 
his appeal questioned the decree of the 
trial court only to the extent it granted 


a period of three years to the defendants | 


to deliver possession of the premises, 
Defendant No. 2 in his appeal questioned 
the entire decree, Both the appeals came 
up for hearing before a Division Bench 
of the High.Court. In the course of its 
judgment, the Division Bench formulat- 


ed the following points for its coneigerak: 


tion: 


"I. What was the status of late Seetha- 
rama Rao after the termination of the 


tenancy — whether he was a`trespasser 


or a tenant holding over or a ea at 
sufferance? 


2. Did the suit building come within 
the purview of the Act and did late 


Seetharama Rao become a tenant as de-- 


fined in the Act, on the into 
force of the Tamil Nadu Act XI of 1964? 


3. Whether the suit instituted by ` the 
plaintif abated in view.of Section 3 of 
the Tamil Nadu Act XI of 1964? 


4. Whether the ‘tenancy’ came to an 
end upon the death of Seetharama Rao? 


. §, Whether defendants 2 to 10 are en- 

titled to protection -against eviction from 
the suit property by virtue of the Act 
as amended by ‘the Tamil Nadu Act 28 
of 1973?” 


7. The Division Bench held that the 
status of the defendant, Seetharama Rao 
from March 1, 1964 was. that of a tres- 
passer and he’ was-liable to pay profits 
` or damages for use and occupation to the 
plaintiff; that the defendant, Seetharama 
Rao was not entitled to the benefit of the 
principal Act by the coming into force of 
the Amending Act as the building itself 
was outside the scope of the principal 
Act and even if the building was within 
its scope, he was not a tenant as defined 
in the principal Act; that Section 3 of 
the Amending Act did not apply to the 
suit in question and hence it did not abate 
on June 10, 1964 and that after the death 
of the defendant, Seetharama Rao, de- 
fendants 2 to 10 were not entitled to the 
protection against eviction under the 
principal Act as amended by the Tamil 
‘Nadu Act No. 23 of 1973, Accordingly, it 
dismissed the appeal filed by defendant 
.No. 2. The appeal filed by the plaintiff 
was also dismissed as a period of 24 years 
out of the period of three years’ time 
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granted by the trial. Court had expired 
by the time the judgment in appeal was 
delivered. Aggrieved by the decree pass- 
ed by the Division Bench, defendants 2 
to 4 and 10 have filed the above: appeal 
by special leave in this Court. 

8 The principal contention urged in 
support of the appeal before us was that 
the suit having abated on the coming 
into force of the Amending Act, it was 
not open. to the trial court to treat the 

8 before it as a new suit insti- 
tuted after the death of the defendant, 
Seetharama’ Rao against defendants Nos, 
2 to 10 and to pass a decree, In the in- 
stant case, as noticed earlier, the trial 
court did not decide the question whether 
the suit abated on the coming into~force 
of the Amending Act. The Division Bench 
of the High Court has held that the pro- 
visions of Section 3 of the Amending Act » 
were not applicable to the suit and, there- 


fore, the question of its abatement g 
not arise. 


9. The undisputed facts . in this case 
are: (1) Seetharama Rao held the. suit 
property as a lessee before the institu- 
tion of the suit; (2) that the lease had 
been terminated by the issue of a notice 
in accordance with Section 106 of the 
Transfer of Property Act; (3) that a_suit 
for eviction of Seetharaina Rao was filed 
on March 2, 1964 before the City Civil 
Court, Madras which was competent to 
try it on the date of its institution; 
(4) that by virtue of alteration of the 
pecuniary jurisdiction of the City 
Civil Court and ‘consequential provi- 
sions made in that connection, the swit 
stood transferred to’ the file of the ori- 
ginal side of the High Court with effect 
from May 1, 1964 and that the suit was, 
therefore, deemed to be pending in law 
on the file of the High Court on June 10, | 
1964 on which date the Amending Act 
was published in the Official Gazette 
even though in fact the file was lying on 
that date with the City Civil Court. . The 
other proceedings which have been refer- 
red to above in some detail-are not rele- 
vant for the purpose of deciding the 
question whether. the suit abated on the 
publication of the Amending Act = the 
Official Gazette, . 


10. Section 2 (ii) of the iuad Act 
repealed clause (ili) of Section 30 of the 
principal Act. Consequently any non- 
residential building, the rental value of. 
which on the date of the commencement 
of the principal Act as entered in tha 
property tax assessment book of tha 
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municipal council, district board,. pancha- 
yat or panchayat union council or ` the 
Corporation of Madras, as the case may 
be exceeded four hundred rupees per 
mensem was also brought within the 
scope of the principal Act and the rela- 
tionship between the landlord and tenant 
of such building came to be regulated by 
it with effect from June 10, 1964. 


I1. Section 3 of the Amending Act 
consists of three parts, Under the first 
part, it directed that every proceeding in 
respect of any non-residential building 
or part thereof pending before any court 
or other authority or officer on the date 
of the publication of the Amending Act 
in the Fort St. George Gazette and in- 
stituted on the ground that such building 
or part was exempt from ‘the provisions 
of the principal Act by virtue of cl. (ili) 
of Section 30 of the principal Act abated 
in so far as the proceedings related to 
such building or part. Under the second 
part, it provided that all rights and pri- 
vileges which might have accrued before 
such date to any landlord in respect of 
any non-residential building -or part 
thereof by virtue of clause (iii) of Sec- 
tion 30 of the principal Act would cease 


and determine and would not be enforce-. 


able. The proviso to Section 3 which is 
the third part of that section provided 
that nothing contained in Section 3 should 
be deemed to invalidate any suit or pro- 
ceeding in which the decree or order 
passed had been executed or satisfied’ in 


full before the date mentioned in that 


section. 


12. On behalf of the plaintiff three. 


_ contentions were urged in the appeal be- 
fore the High Court in support of his case 
_ that Section 3 of the Amending Act was 
inapplicable to the present case. “They 
were (i) that Section 3 of the Amending 
Act had no reference to a suit at all; (ii) 
that even if it had any reference to a 
suit, it did not apply to a suit of the pre- 
sent nature and (ili) that even if it ap- 
plied to a suit of the present nature still 
on the pleadings of the plaintiff, the pre- 
sent suit was not affected by the said 
` provision. The Division Bench rejected 
the first contention of the plaintiff that 
8. 3 had no reference to a suit at all but it, 
however, upheld the case of the plaintiff 
on the basis of the other two contentions. 
Relying upon the language of Section 10 
(1). of the principal Act which provided 
that a tenant was not liable to be evict- 
‘ed whether in execution of a decree or 
otherwise except in accordance with the 
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provisions of that section or Sections 14 


‘to 16 and the decision of the Madras High 
_ Court in Muhammadunny v. Melepurak- 


kal Unniri, (1949) 1 Mad LJ 452 and the 
decision of this Court in B. V.. Patankar 
v. C. G. Sastry, (1961) 1 SCR 591, the 


Division Bench held that it was settled 


law that the principal Act itself did not 
prohibit the filing of a suit by a landlord 
for recovery of possession of the pro- 
perty from a tenant but only a decree 
passed in the said suit could not be ex- 
ecuted except in accordance with the pro- 
visions of the principal Act and if that 
was the true legal position in respect of 
the buildings to which the principal. Act 
applied from its commencement, there 
Was no justification whatever for the 
Legislature making a contrary provision 
in respect of non-residential buildings to 
which the principal Act became applic- 
able by virtue of the Amending Act. The 
Division Bench, therefore, held that Sec- 


‘tion 3 of the Amending Act was not ap- — 


plicable to the case on hand. We are of 


‘the view that the above conclusion of the 


Division Bench is erroneous, It is not for — 
the Court to ask -whether there was any 
justification for the Legislature to make 
a contrary provision in respect of the 
suits of the present nature. It was not the 
contention of the plaintiff that Secion 3 
of the Amending Act was  unconstitu- 
tional. In that situation, the High Court 
had no option but to apply the provision 
in question to the case on hand without 
going into the question whether there 
was any justification for enacting it. We 
are, however, of the view that in the 
circumstances in which the Amending 
Act came to be enacted, there was every 
justification for enacting Section 3 in 
order to give protection. to the tenants 
against whom suits for eviction had been 
filed from buildings which were brought 
within the scope .of the principal Act a, 
deleting clause (iii) of Section 30 a 
principal Act. 


13. The third contention of the plain- 
tiff in support of his plea that Section 3 
of the Amending Act was inapplicable 
was formulated thus; The provisions of 
the aforesaid Section 3 would apply only 
when the three conditions viz (i) that 
there should be a proceeding in respect 
of a non-residential building or part 
thereof; (ii) that that proceeding should 
be pending before any court or other. 
authority. or officer on the. date of the 
publication of the Amending Act in the 
Fort St. George rete and (iii) that 
that proceeding should have been insti- 
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or part thereof was exempt from the pro- 


visions of the principal - Act, by. 
virtue of clause (iii). of Section 30 
‘of the principal Act, existed. It 


was argued that since the present 
suit did not satisfy the third requirement 
referred to above as the plaintiff had 
not referred to clause (ii) of Section 30 
of the principal Act in the plaint, Sec 
tion 3 of the Amending Act should be 
held to be inapplicable to it. The Divi- 


‘sion Bench upheld the above contention 


observing that in order to attract Sec- 
tion.3 of the Amending Act, there should 
be an allegation in the plaint that the 
building in question was exempt from 
the provisions of the principal Act by 
virtue of clause (iii) of Section 30 of the 
principal Act. In order to arrive-at the 
above conclusion, it relied upon the deci- 
sion of the Madras High Court in. M/s, 
Raval & Co. v. K. G. Ramachandran 
(AIR 1967 Mad 57) (FB) and the decision 
of this Court in P. J. Gupta & Co. v. K, 
Venkatesan, (1975) 2 .SCR 401. The 
passage in the case of M/s. Raval & 


= Co. (supra) on which the Division Bench 


relied was as follows :-— 
“It -has to be immediately conceded 


that the wording of this section can by no 
means be described as happy,. or free 


from any cloud of ambiguity. It is not 


very clear how a proceeding could have 


_ been instituted ‘on the ground that such 


building or part was exempt from the 
provisions of the principal Act by virtue 
of clause (iii) of Section: 30, or what is 
the precise scope of the. rights and pri- 
vileges which may accrue’ to the landlord, 
and which are to cease and determine.” 


14. We do not think that in the con- 
text in which Section 3 of the Amending 
‘Act was enacted, it could be said that it 
was not possible to identify the proceed- 
ings to which that provision referred. In 
the case of P. J. Gupta & Co. (supra), 
the effect of Section 3 of the Amending 
Act is set out as follows :— 


“The obvious result of Section 30 (it) 
of the Act, as it stood before the amend- 
ment, was that, if the rental value of a 
non-residential building, as entered in 
the property tax book of the Municipa- 
lity exceeded Rs. 400/- per mensem, a 
description which applies to the premises 
under consideration before us, the land- 
lord would have no right to proceed 
against the tenant for eviction under Sec- 
tion 10 (2) (ii) (a) of the Act. Section 3 
of the Amending Act, on the face of it, 
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applies to two kinds of cases. Its heading 
is misleading in so far as it suggests that 
it is meant to apply only to one of these 
two kinds, It applies: firstly, to cases in 
which a proceeding has been instituted 
“on the ground” that a non-residential 
building “was exempt from the provisions 
of the principal Act” and is pending; and 
Becondly, to cases where “rights and pri- 
vileges, which may have accrued before 
such date to any landlord in respect of 
non-residential. building by virtue of 
clause (iii) of Section 30 of the principal 
Act” exist. In the kind of case falling in 
the first category, the amendment says 
that the pending proceedings shall abate, 
As regards the second kind of case, the 
amendment says that “the rights and 
privileges of the landlord shall cease and 
determine and shall not be enforceable.” 
Proceeding further, this Court observedt 


“It is not necessary, for the purposes of 
the case before us, to speculate about the 
types of cases which may actually fall 
within the two wings of the obviously 
unartistically drafted Section 3 of the 
Amending Act. It is enough for us to con- 
clude,.as we are bound to on the langu- 
age of the provision, that the case before 
us falls outside it.” 


' 158.. The above observations were made. 
by this Court in a case where a proceed- 
ing had been initiated before the City 
Rent Controller in December, 1964 by a 
landlord for eviction of his tenant from 
a non-residential building situated in the 
city of Madras which had been leased at 
Rs, 600/- per month on the ground that | 
the building had been sub-let. The City 
Rent Controller ordered the eviction of 
the tenant. In appeal, the Court of Smali 
Causes at Madras allowed: the tenant’s 
appeal holding that the tenant had thea 
right under the original lease of August 
21, 1944 to sub-let, and also because 
even violation of a clause of the subse~ 
quent lease of April 3, 1963, prohibiting 
sub~letting, did not entail a forfeiture of 
tenancy rights under the provisions of 
the Transfer of Property Act. Its view 
was that, in the case of what it described 
as “a contractual tenancy” the provisions 
of the Transfer of Property Act applied- 
to the exclusion of the remedies provided 
by the principal Act so that, unless the 
lease deed itself provided for a termina~ 
tion of tenancy for sub-letting in addis 
tion to a condition against sub-~letting,. 
the tenancy right itself could not be for- 
feited or determined by such a breach of 


‘the contract of tenancy. In exercise of 


Sse 


ts. -revisional Jui _ under Sec- 
tion 25 of the principal Act,. the High 
Court of Madras reversed the judgment 
and order of the Small Cause Court hold- 
ing that the rights of the landlord and 
tenant were. governed on the. date of 
the application for eviction by. Sec- 
tion 10 (2) (ii) (a) of the principal Act 
which contained a prohibition against 
sub-letting which involved parting with 
possession. On appeal to this Court, the 
decision of the Madras High Court was 
affirmed holding that the effect of the 
amendment was that the landlord ac- 
quired a new right to evict a tenant un- 
der Section 10 (2) (ii) (a). This Court held 
that by virtue of 
Amending Act, all rights and privileges 
which might have accrued before the 
date of publication of the Amending Act 
in the official Gazette to any landlord in 
respect of any non-residential building or 
part thereof by reason of clause (iii) of 
Section 30 of the principal Act alone be- 
came unenforceable. But the right to 
seek eviction of the tenant under Sec- 
tion 10 (2) (i) (a) was unaffected even 
though 


the sub-letting of' the building 


had taken place prior to the enactment 
-of the Amending Act. 


16. Froma reading of the above deci- 


sion, it is obvious that. this Court held ~ 


that the right which the landlord ac- 
quired under Section 10 (2) (ii) (a) to 
evict the tenant was a new right and 
was not a pre-existing right which could 
possibly be affected by Section 3 of the 
Amending Act. It is, however, clear from 
the observations of this Court extracted 
above that a proceeding which had been 
instituted “on the ground” that a non- 
residential building ‘was exempt from 
the provisions of the principal Act” by 
virtue of clause (ili) of Section 30 of the 
principal Act and was pending on the 
date of publication of the amendment in 
the official Gazette would abate. This 


Court did not, however, go into the ques- . 
tion as`to what types of cases would falf- 


within the scope of Section 3 of the 
Amending Act: We.are of the view that 


the identification of such cases depends . 


on the true construction of the said pro- 
vision. In this case, we are faced with 
that question, » 


17. It is appropriate to refer at this 


stage to the following passage oc 

in Craies on Statute Law (Sixth Edition) 
at page 99 :— . os. . 
. “In Brett y: Brett 4826) 3 Addams 210, 


216, Sir John Nicholl M. R said. as fol- 
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lows: “The key to the opening of every 
law is the reason and spirit of the law; 
it is the-animus imponentis, the intention 
of the law-maker e in the law 
itself, taken as a whole. Hence, to arrive 
at the true meaning of any particular 
phrase in a statute, the particular 

is not to be viewed detached from its - 
context in the statute, it is to be viewed 
in connection with its whole context, 
meaning: by this as well the title and pre- 
amble. as the purview or enacting part 
of the statute.” : 3 


18. We have already referred to the 
object with which the Amending Act was 
passed and that was to give relief against 





of buildings which had been originally 
exempted from the operation of the prin- 
cipal Act. It is clear that while doing so 


ject of the Amending Act. It is seen that 
in the instant case, the original plaint 
was filed on-the basis that the tenancy 
had been terminated with effect from the 
expiry of February 29, 1964. The plain- 
tiff prayed for eviction of the original 
defendant and also for a decree forda- 
mages for use and occupation at the rate 
of Rs. 6,000/-. per month from the date 
of the plaint till delivery of the vacant 
possession. on the assumption that after 
the termination of the lease the original 
defendant No. 1 was not a tenant and 
was liable to pay damages and not the 


Tent of Rs. 1680/- per month which was 


the fair rent fixed in respect of the 
building in a former proceeding under- 
the rent. control law in force then. The 


- suit in the above form could be filed for 


the relief referred to above only because 
of the exemption. granted by clause (iii) 
of Section 30 of the principal Act be- 
cause in. the absence of such exemption, 
no effective decree for ejectment could 
be passed by the City Civil Court in view 
of Section 10 of the principal Act which 
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provided that no tenant could be evicted 
from a building except in accordance 
with the provisions:of Section 10 and 
Sections 14 to 16 thereof. The plaintiff 
could not also have asked for a.decree 
for damages at Rs. 6,000/- per month 
which he had claimed in the plaint but 
for such exemption. We are, therefore, 
of the view that Section 3 of the Amend- 
ing Act- was applicable to the suit in 
iquestion as it was a p instituted 
in the City Civil Court on the ground 
that the building in question was exempt 
from the provisions of the principal Act 
by virtue of clause (iii) of Section 30 
thereof although no express allegation 
` }was made in the plaint to that effect, 


19. In order to get,over the inevitable 
consequences flowing from Section 3 of 
‘the Amending Act and the effect of an 
earlier decision of a Division Bench of the 
Madras High Court in Moolchand Gupta 
v. Madras Piece Goods Merchants Chari- 
table. Trust ((1975) 88 Mad LW 410), a 
novel and ‘ingenious contention was urged 
on behalf of the plaintiff, the said con- 
tention being that after the termination 
of the lease with effect from February 29, 
1964 by the issue of a notice under Sec- 
tion 106 of the Transfer of Property Act, 
the original defendant No. 1 became a 
trespasser and the premises in question 
ceased to be a building as defined in Sec- 


tion 2 (2) of the principal Act. On the. 


above basis, it was contended that the 
original defendant No. 1 could not claim 
the benefit of any of the provisions of 
the principal Act and Section 3 of the 
Amending: Act.- It was argued that. since 
a contention of this nature had not been 
considered in the case of Moolchand 
Gupta (supra), it had no binding effect 
on the. Division Bench which heard this 
pane It is appropriate at this stage to sef 
` gout the passage from the judgment of the 
', Division’ Bench of the High Court in 
' which the binding nature of Moolchand 
te s case (supra) ig considered : — 


- “In this context, Mr. Govind Swamt- 
nathan brought to our notice a decision 


-© of a. Bench of this Court in Moolchand 


‘Gupta v. Madras Piece Goods Merchants 


Charitable Trust (supra) to which one of - 


' ùs was a party. In our opinion, in that 
decision this question was not considered. 
That case also was concerned with a non- 
residential building which did not fall 
' within the purview of the Act because of 
Section 30 (ili) of the Act. The tenancy 
‘was terminated on 31st, October, 1960 and 
the suit in aa was instituted: on - 
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19-12-1960 which ended in a compromise 
decree dated 3ist January, 1963. The 
decree provided for a direction for evic- 
tion against the quondam tenant, subject 
to certain terms thereafter mentioned, to 
wit, _the landlord being entitled to take 
possession of the portion of the premises 
in occupation of one Panchand and the 
Bullion Market Post Office immediately 
by executing the decree in so far as the 
said portion was concerned and the quon- 
dam: tenant delivering possession of the 


A. I. R. ah 


rest of the portion in his occupation ‘on | 


or before 3ist January, 1964. and . the 


quondam tenant paying mesne profits at 
Rs. 1340/- per month for the period from 


Ist November, 1960 to 31st January, 1963. 
and further mesne profits at Rs. 800/- 


per month for the period commencing 
from ist February, 1963 till delivery of 


possession, The decree also provided that - 


~ 


if there was default in payment of the ` 


sum of Rs. 800/- or the other sum per 
month, the landlord would be entitled to 
execute the decree immediately. Time for 
vacating was extended and before the 
building 
Nadu Act 11 of .1964-. intervened. The 
question was, whether by virtue of the 
intervention of the Tamil Nadu Act 11 of 
1964, the decree could be executed. The 
learned trial Judge felt that in view of 


the fact that there had been a surrender . 


of a part of the holding by the quondam 
tenant’s sub-tenant, there was a 

tion of the entire holding and therefore 
the quondam tenant would not be a sta- 
tutory tenant within the meaning of Sec- 
tion 2 (8) of the Act. The Bench dis- 
agreed with this conclusion and held that 
the quondam tenant would be a tenant 


under Section 2 (8) of the Act as he cons. 


tinued to remain in of the pro- 
perty even after the termination of the 
tenancy in his favour. No point was urged 
before the Court that the termination of 
tenancy having taken place before Tamil 
Nadu Act:11 of 1964 came into force, the 
definition of the term ‘tenant’ in Sec- 
tion 2 (8) did not apply to the quondam 
tenant in that case and therefore the said 
decision cannot be considered to be an 
authority for- the: point which ‘is now 


raised before us.” 


20. From the facts. of Moolchand 
Gupta’s case (supra) it is clear that tha 
Division Bench of the Madras High Court 


was actually vacated the Tamil 


had held that a tenant. whose tenancy had - 


been ‘terminated with effect from Octo; 
ber 31, 1960 and against whom a decrea 
for eviction had been passed prior to: the 
date on which Section 3 of the Amending 


1980 
Act came into force was’ entitled to be 
treated as a tenant by virtue of the said 


provision since he. had continued ‘to re- . 


main in possession of the property even 


after the termination. of the tenancy. The ~ 


only ground on which the Division 
Bench which heard: the present case did 
not follow the ruling in Moolchand 
Gupta’s case (supra) is that the effect of 
the termination of tenancy prior to the 
‘date on which Tamil Nadu Act. No. XI 
of 1964 came into force had not been 
considered in that case. The -binding 
effect of a decision, as observed by this 
Court in Smt. Somavanti v. State of Pun- 
jab (1963) 2 SCR 774 at P. 794 does not 
depend upon whether a particular argu-< 
ment was considered therein or not, pro- 
vided that the point with reference to 
which an argument was subsequently ad~- 
vanced was actually decided. On going 
through the decision in Mo6olchand 
Gupta’s case (supra) we are of the view 
that the appropriate procedure which the 
Division Bench should have followed in 
this case was to refer it to a Full Bench 
instead of by-passing the said decision in . 
the manner in which it has been done in, 
this case. The well-settled practice to be 
followed in such cases is succinctly put- 
by Das Gupta, J. in Mahadeolal Kanodia 
v. Administrator-General of West Bengal 
(1960) 3 SCR 578 at p. 589 as follows:— 


“Before we part with this appeal, how- 


ever, it is our duty to refer. to one inci-. 


dental matter. We have noticed with 
some regret- that when the earlier deci- 
sion of two Judges of the same High 
Court in Deorajin’s case, (1954) 58 Cal 
WN 64, was cited before the learned 
Judges who heard the present appeal 
- ‘they took on themselves to say that the 
previous decision was wrong, instead of 
following the usual procedure in case of 
difference of opinion with an earlier de- 
cision, of referring the question to a lar- 
ger Bench. Judicial decorum no less than 
legal propriety. forms the basis of judi- 
cial procedure. If one thing is more ne- 
cessary in law than any other thing, . it 
is the quality of aaie A That quality 
would totally disappear if Judges of co- 
ordinate jurisdiction in a „High Court 
start overruling one another’s decision. 
If one Division Bench of a High Court is 


unable ‘to distinguish a previous decision © 
of another Division Bench, and holding - 


the view -that the earlier decision 
is wrong, itself gives effect to that view 
the result would be utter confusion. The 
position would be equally . bad where a 
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Judge sitting singly in the High Court is 


of opinion that the. previous decision of © ` 


another - single. Judge . on a question of 
law is wrong and gives effect to that 
view instead of referring the matter to 
a larger Bench. Im such a case lawyers 
would not know how to advise their 
clients and all courts subordinate to the 
High Court would find themselves in an 
embarrassing position of having to choose 
between dissentient judgments of their 
own High Court, 


As far as we are aware it is the uni- 


- form practice in all the High Courts in 


India that if one Division Bench differs 
from an earlier view on a question of 
law of another Division Bench, a refer- 
ence is made to a larger Bench.” ~ 


21. Be that as it may, we are of th 
view that having regard to our finding 
that the suit. stood abated. on June 10, 
1964 by virtue of the provisions of Sec- 
tion 3 of the Amending Act, the original 
defendant, Seetharama Rao became 
statutory tenant of the premises in ques- 
tion and he could not be evicted from th 
premises except. in accordance with t 
procedure ‘specified in the principal Act. 
The position would not have been differ- 


‘ent even if a decree for eviction had 


been passed against him before June 10, 
1964 and the decree had not been exe- 
cuted or satisfied in full on that date. Th 
several. -decisions on which reliance 






Bench that the original defendant was 


trespasser. in possession of the 
in question after June 10, 1964. 


22. We also find it, dificult to agree - 
with the finding of the Division Bench 
that the premises in question was not a. 
‘building’ as defined in. Section 2 (2) of 
the principal Act. The reason by 
the Division Bench for holding that the 
building in question was not a ‘building’ 
within the meaning of Section 2 (2) of © 
the principal Act was that it was not a 
building which was either ‘let’ or ‘to be 


let’ separately. for residential or ae 
residential purposes. 


It is necessary. to 


Eattere shat) pari of tho judgment ok he 


\ 
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Division Bench where the above question 
is dealt with :-— 
-~ "The definition of the word ‘building’ 

in Section 2 (2) states; ES 

‘building’ means any building or hut 
or part of a building or hut, let or to be 
let separately for residential or non- 
residential purposes....... Si 
Consequently it is not every building 
that comes within the scope of the Act, 
but only a building let or to be let sepa- 
rately for either of the two ; Ad- 
` mittedly on 10-6-1984 the suit building 
was not let because the tenancy came to 
an end by 29-2-1964 and late Seetharama 
Rao was not occupying the building from 
9-3-1964 as a tenant, as found by us 
Therefore, the only other question is, 
- whether the suit building can be said to 
be a building to be let separately for non- 
residential purposes on 10-6-1964. We 
have already referred to the claim of 
the plaintiff in his plaint that he needed 
the building for his own use and the 
contention of late Seetharama Rao in his 
written statement dated 25-4-1964 that 
the plaintiff was merely anxious to extort 
higher rent and for that purpose had 
from time to time approached him, that 
although he was prepared to pay a rea- 
sonable rent, he was not willing to pay 
anything exorbitant and that it is be- 
cause of that the plaintiff had instituted 
the present suit on a pretence of requir- 
ing it for his own business. With refer- 
ence to the notice Ex. P-2, late Seetha- 
rama Rao stated that - that notice was 
merely in keeping with the previous 
notices to the same effect which were not 
intended to be acted upon. However be- 
fore the trial Judge the claim of the 
plaintiff that he required the premises 
for his own need was not put in issue 
and no issue was framed with reference 
thereto. The learned Judge himself states 
_ in his judgment: | 


1 
t 


"On the relevant date, undoubtedly . 


there was no letting of the building and 
it is nobody’s case that the same was to 
be let.” ` 

. The correctness of this statement found 
. in the judgment of the learned Judge, 
namely, that it was nobody’s case that the 
building was to be let has not been chal- 
lenged either in the ground of the appeal 
filed before this Court or in the argu- 
ments before us. Therefore we have to 
proceed on the basis that it was not the 


case of the defendants that the plaintiff - 


wanted to let the in ‘question. 
This Court has construed~ the relevant 
expression, namely,- “building to be. let’ 
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occurring in Section 2 (2) of the Act as 
meaning ‘building intended to be let’ in 
R. K. Veerappa Naidu v. N. Gopalan 
(1961) 1 Mad LJ 223. In the present case 
on 10-8-1964 it was not the case of the 
defendants that the building was intend- 
ed to be let and it was not also their 
case that at any thereafter the 
plaintiff intended to let the suit building. 
Therefore, it follows that the suit build- 
ing did not come within the purview of 
the Act as a result of the amending Act 
11 of 1964.” | 


23, The reason given by the Division 
Bench for holding that the building in 
question was not a ‘building’ within the 
meaning of Section 2 (2) of the principal 
Act appears to be a strange one. 


- 24. A definition clause does not neces- 
sarily in any statute apply in all possibie 
contexts in which the word which is de- 
fined may be found therein. The opening 
clause of Section 2 of the principal Act 
itself suggests that any expression defin- 
ed in that section should be given the 
meaning assigned to it therein unless the 
context otherwise requires. The twofold 
reasoning of the Division Bench for hold- 
ing that the building in question was nof 
a ‘building’ is that on June 10, 1964 (ij 
there was no lease in force and-hence if 
was not let and (li) that on that date the 
plaintiff had no intention to lease it and 
therefore it was not to be let. We are o 
the view that the words “any building... 
let...... ” also refer to a building whi 
was the subject matter of a lease whi 
has been terminated by the issue of 













This view receives support from the de- 
finition of the expression ‘tenant’ in Sec- 
ton 2 (8) of the principal Act which in- 


that the view of the Division Bench 
erroneous. We, therefore, hold that. t 
question. was a. ‘b 


- 


f 


1988 
ithin. the, meaning -of ‘that expression- in 


Act ‘became operative. 


25. It thus becomes clear that the suit 
came to an end in the eye of law on 
June 10, 1964 and the original defendant 
became entitled to the protection of the 
principal Act. ~ He could thereafter be 
evicted from the building only after an 
order was made by the Controller under 
any of the provisions of the principal Act 
which conferred jurisdiction on him to do 
so. As mentioned earlier, no formal order 
was passed by the High Court on its ori- 
ginal side stating that the suit had abat- 
ed on June 10, 1964 till the death of the 
original defendant which took place on 
January 15, 1968. Owing to certain pro- 


‘ceedings which were instituted by one or 


the other of the parties, the case was 
treated as a pending proceeding on the 
file of the High Court although in law, 
it was not open to the court to proceed 
with it after June 10, 1964. . 

26. The next significant step that was 
taken before the High Court was the ap- 


‘plication made by the appellant in the 


ar 1973 requesting the Court to permit 
hin to amend the plaint by the inclusion 
of a prayer for ion against defen- 


dants Nos. 2 to 10 on the basis that they’ 


were’ not ‘tenants’ as defined in Sec- 
tion 2 (8) of the. principal Act. That ap- 
plication was allowed. Defendants Nos. 2 
to 10 thereafter filed their written state- 
ments and the issues framed in the suit 
were recast in the light of the pleadings. 
The. learned trial Judge, as stated above, 
disposed of the suit as a fresh one as 
against -defendants Nos. 2 to 10 withoat 
Teco: 
ther it- had abated on June 10, 1964. The 


learned trial Judge does not state in the © 


course ` of its -judgment the date from 


which the proceeding was treated as a- 


fresh suit- In the instant case, the suit 


itself was originally filed on March 2, 


1964. The original defendant died on 
January 15, 1968. Even if the, proceeding 
was treated as a fresh suit against de- 
fendants Nos. 2 to 10, it could be treated 
as ‘such only from a date subsequent to 


January 15, 1968 ‘on which date the ori- | 
ginal defendant died since the contention. 


of the plaintiff which found favour with 


. the learned single Judge and the Division 


Bench of the High Court was that de- 
fendants Nos. 2 to 10 who were légal res 
presentatives of the original defendant 


-could not’ succeed to the ténancy right 


of the original defendant..-In the-instant - 
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‘case, since the laintify. based his claim. 
Section 2 (2) of the principal Act on tha -on 
date on which Section -3 of the cae: 


a finding on the question whe-. 
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the above contention in the year 1973 
when he made the application for amend- 
ment of the plaint, the date of the. in- 
stitution of the fresh suit could not be 
earlier than the date on which the appli- 
cation for amendment was made even if 
it was permissible to do so. By his judg- 
ment, the.learned single Judge passed a 
decree for possession against defendants 
Nos. 2 to 10 and for damages to be deter- 
mined under Order 20, Rule 12 of the 
Code of Civil Procedure without specify- 
ing the date from which damages would 
be payable. In the absence of such speci- 
fication, the plaintiff became entitled to 


_Claim damages under Order 20, Rule 12 


of the Code of Civil Procedure even from 
the date of the suit ie. March 2, 1964. 
The Division Bench by its judgment 
affirmed that part of the decree of tha 
trial court. The direction for payment of 
mesne profits given’ in the decree of the 
trial court without specifying the date 
from which damages should be computed 
could not have been passed consistently 
with its judgment in which it had been 
stated that the suit was being treated as 
a fresh suit. This defect, however, is of 
a minor character. What is more funda- 
mental in this case is that it was not per- 
missible for the trial court to treat the 
proceeding which had. been instituted 
against the original defendant prior to` 
June 10, 1964 asa live proceeding which 
could be converted into a fresh suit in- 
stituted: against defendants Nos. 2 to 10 
after the death of the original defendant, 
Seetharama Rao. An amendment of a 


_plaint by inclusion of a new prayer or 


by addition of new parties can be made 
only where a suit is pending before a 
court in the eye of’law. On June 10, 
1964, the entire proceedings commenced 
with the plaint filed on March 2, 1964 
stood terminated and there was no plaint 
in a live suit: which could be amended 
by. the addition of new parties and. the 
inclusion of a new prayer. We are of the 
view that the addition of new parties 


- Which took place after the death of 


Seetharama Kao and the amendment of 
the plaint in the year 1973 and the pass- 
ing of the decree by the trial Judge 
against defendants Nos. 2 to 10 who were 
not parties to the suit prior to June 10, 
1964 on a cause of action which accrued 
subsequent to January 15, 1968 were all 
without jurisdiction, It was, however, 


argued’ on behalf of the plaintiff before 
_ us relying: upon the decision of this Court” 
in. B. Banerjee Va Anita Pan (1975)..2 SCR. ... 


-~ 


~ 
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774 that since the parties had gone to 
trial’ with open eyes knowing fully that 
the plaintiff was relying upon a cause of 
action which accrued in his favour after 
the death of the original defendant and 
on the basis of the amendment of the 
plaint in the year 1973, the decree passed 
by the trial court and affirmed by the 
Division Bench of the High Court should 
not be interfered with in the interests 
of justice and equity. It is no doubt true 
that in the decision referred to above, 
this Court permitted the parties to file 
fresh pleadings and to prosecute the pro- 


- ceedings after the disposal of the case by 


this Court having regard to the delay 
which had already ensued. It was possi- 


“ble for this ‘Court to do so in that case 


because there was no legal impediment 


. a8 we have in. the present case. To repeat, 


in the present case, the suit abated by 
reason of an express provision in a sta- 
tute on June 10, 1964, the new cause of 
action on. which the plaintiff depended 
accrued on January 15, 1968 Le. the date 
of the death of the original defendant, 
the plaint itself was amended in the year 
1973 claiming relief against defendants 
Nos. 2 to 10 not as legal representatives 


` who inherited the tenancy right of the 


original defendant but as persons whe 
had not inherited the said right. It is 
thus seen that there was no proceeding 


‘im the eye of law pending after June 10, 


1964, the cause of action on the basis of 
which relief was claimed was totally dif- 
ferent and the persons against whom the 
relief was sought a also different, 
Parties could not either’ by consent or ac- 
quiescence confer jurisdiction on court 
when law had taken it away: 


27. In these circumstances, we feel 
that the only. course which we can adopt 
is to set aside the findings of the trial 
court and of the Division Bench on issues 
relating to the claim of the plaintiff to 


get possession of the property from de- 


fendants Nos. 2 to 10 on the ground that 
they were not statutory tenants i.e. issues 
Nos. 4 and 6 and to leave the questions 
involved in: them open reserving liberty 

to the parties to agitate them in appro- 
ae proceedings. In view of our finding 


on issue No. 3, we hold: that the decree. 


passed by the trial court and the appel- 


late court are unsustainable. 


: 
28. We accordingly allow the appeal, 


set aside the decrees passed by the trial. 


court and by the Division Bench of the 
High Court and dispose of the suit as 
having abated on June 10, 1964. The find- 
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ings on issues Nos. 4 and 6 are set aside 
without expressing any opinion on them 
‘reserving liberty to the parties to agitate 
the questions in appropriate proceedings. 
Having regard to the peculiar circum- 
stances of the case, we direct the parties 
to bear their own costs throughout. 
Appeal allowed, 
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(From: AIR 1964 Cal 235) 
R. S. SARKARIA AND D. A. DESAI, JJ. 
a Appeal No. 2450 of 1969, D/- 14-9- 


Biswabani Pvt. Ltd., Appellant v. San- 
tosh Kumar Dutta and others, Respon- 
dents. 

(A) Transfer of Property 
Ss. 106, 107 — Tenant inducted validly 
for specified period — Renewal of lease 


found void — Commencement .of Rent 


Act prior to renewal of lease — His pos- 
session becomes that of statutory tenant 
— Cannot be treated as licensee or tres- 
passer, AIR. 1964 Cal 235, Reversed. 


A tenant was inducted as such for a 
period of 5 years under a valid lease- 
deed. During the continuance of the leasa 
the W. B. Premises Rent Control (Tem- 
porary Provisions) Act came into force, 


After expiry of the period, the lease was 


renewed for a further period of 5 years, 
but the‘second lease was found to ba 
void for: want of registration. On | appli- 
cation by tenant standard rent in respect 
of the demised premises was determined 
and ‘the same was accepted as the rent 
to be paid under the second ‘Tease. 


Held, initially the tenant was inducted 
under a valid lease and he continued to 
be a lawful tenant at the beginning 
of the second lease which proved to be 


Act (1882), 


o 


yoid. Therefore, in view of the provisions 


the Rent Control Act which came into . 


force inthe meanwhile on expiry of the 
contractual tenancy, the tenant became 
a statutory tenant under the Act and 
could not be forcibly evicted. A lease for 
a specified period implies promise to re- 
turn possession after expiry of the said 
period, If on determination of the con- 
tractual tenancy such a promise is to be 
enforced overlooking or ignoring Rent 
Restriction Act, it would make a moc- 
kery of protection extended by Rent Re- 
striction Act. (Paras 8, 9, 18) 

The second lease was void or inchoate 
or ineffective or still-born it was not at 
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all effective, and therefore did not: im- 
pinge upon the nature of tenant’s . pos- 


session which was that of a. tenant: In 


such a situation even during the period 
of-5 years for which the second lease 
was to be created and thereafter he con- 
tinued to be in ‘possession as tenant. An 
unsuccessful «attempt to create a. fresh 
lease would not change the nature of his 
possession as from a tenant to one in part 


performance under a void lease. Even if 


it is assumed that the tenant was put in 
possession for the’ first time under a 
lease which turned out to be void, as he 
came into possession of the premises with 
the consent of the landlords and paid 
rent from month to.month an inference 
of tenancy could be drawn and the dura- 
tion of the tenancy in such circumstances 
had to be deemed to be from month to 
month. An incomplete and ineffective at- 


tempt at creating a fresh lease would — 


have no impact on a tenant who was-in 
possession as tenant at the commence- 
ment of such @ void. lease and he would 
continue to be the tenant because S. 53-A 
of the T.-P. Act would not be attracted 
as he was not put in possession in part 
performance ofa void agreement of lease 
not registered and the payment of the 
standard rent fixed by the Rent Control- 
ler having jurisdiction could not by any 
process of construction be treated as 
oo under such an agreement of 

ase, 


Thus when the period reserved under 
the void lease expired, the tenant could 
not be evicted by ignoring the ‘provisions ` 
of the relevant Rent Restriction Law 
and merely treating him as licensee or 
trespasser. In such circumstances the 
tenant would be entitled to protect its 


possession unless evicted in due course of 


law and in order to protect its possession 
it can legitimately sue, there being no 
bar' in law, for a declaration of its status. 
as tenant ‘and for an injunction either . 
prohibitory or mandatory, as the case may 
be. AIR 1964 Cal 235, Reversed. Case law 
discussed, (Para 17) 


` (B) Constitution of India, Art. 133 sas 


Leave to file appeal before Supreme 
Court — Certificate by High. Court found 
defective — No ground by itself to dis- 
miss appeal when -on merits, 
question of law is raised. 


- High Court granting certificate to file 
appeal: before Supreme Court must give 
adequate reasons. Where the certificate 
is found defective, held, appeal could not 
however be dismissed when a very sub=- 


(Paras 10, 11, 16). 


; Biswabani Pvt. Ltd. v. Santosh Kumar 


x 


ay 
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' stantial question of law of general pub- 
lic importance was raised in the case ‘and 
it would have been open to the Supreme 
Court to grant special leave. (Para 19) 
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(1882) 21 Ch D 9:46 LT 858, Walsh v. 


_ Lansdale xo a 16 
Mr. L. N. Sinha, Sr. _ Advocate (M/s 
A. N. Sinha and Rathin Das, 
with him), for Appellant; Mr. A. K. Sen, | 
Sr. Advocate (M/s. D. N. Mukherjee and 
N. R.. Chaudhary, Advocates with him) 
(for Nos. 1, 2-7 & 9) and Mr. D. Mooker- 
jee, Sr. Advocate (Mr. P. K. Mukherjee, 
Advocate with him) (for No. 3), tor, Re 
apondents.  , 


- DESAI, J:— Kalpana Theatre. with its 
furnishings. and fixtures situated at 61, 
Chintamoni ‘Dey Road, Howrah, belong- 
ing to respondents 1 and 2 is the subject- 
matter of dispute between its landlords 
and tenant awaiting resolution for the 
last two decades, Under a registered 
-lease deed dated 11th Sept.: 1948, respon- 
dent 3 Kanti Bhusan Bose, took this 
: Theatre on- lease for a period of 5 years 
with effect from 1st September 1948. Re- 
spondent 3 is the. Managing Director. of 
the appellant Biswabani Pvt. Ltd. (com- 
pany’ for short). It appears that during 
the period of lease respondents ] and 2, 
‘the owners of the Theatre, accepted the 
appellant eompany as their tenant and 
in token of it. accepted rent from the 
company at the rate of Rs. 2,000 p. m. On 
the expiry of the period of 5 years dis- 
putes arose: between the lessors and the 
lessee whereupon . respondents 1 and 2 
‘lessors commenced ` an .. action in eject- 


. ment against the company on 5th Octo- 


_ substantial - 


_ trol: (Temporary Provisions). 


- ber 1953 in- the Court of the First Sub- 
_ ordinate Judge, Howrah. In August 1953 
appellant company as lessee filed an ap- 
plication before the Rent Controller un- 
der the West Bengal Premises Rent Con- 
Act, 1950, 
for fixation of standard rent of the de- 
mised premises.. Ultimately the parties 


Advocates _ 


arrived at a compromise: and the consent 


terms were filed in T, S. No. 68- of 1953. 


instituted by the lessors respondents 1 
and 2 for eviction of the company and 
the Court was invited to pass a decree 
in terms thereof. The consent decree, 
inter alia, provided that the company 
would be the tenant of Kalpana Theatre 
on a monthly rent of Rs: 1,000 from ist 
March 1955 for a period of 5 years and 
that the third respondent. Kanti Bhusan 
‘Bose had to offer security by deposit of 
G. F. Notes of the face value of Rupees 
20,000 with the lessors. The lease was to 
be for a period of 5 years commencing 
from ist March 1955. An indenture of 
lease was to be drawn up and executed 
by both the parties in terms of the con- 
sent decree. The company was given per- 
mission to sublet the premises -with prior 
_ approval of the lessors. There is a furi- 
ous controversy about one of the terms 
of the consent decree which reads as 
under: ; i 


“After the period of five years there 
shall be no renewal of the lease, the 
lessee shail be treated as trespasser”. 
On the expiry of the term of five years 
on 29th February 1960 it appears that 
respondents 1 and 2 lessors locked up a 
portion of the demised premises . where- 
upon the company filed a suit on 14th 
March 1960 against respondents 1 and 2 
lessors and the pro forma respondent 3 
for a declaration that the company was 
the tenant of the premises, and for a 
permanent injunction restraining respon- 
dents 1 and 2 from interfering with its 
tenancy rights. There was also a prayer 
for a mandatory injunction directing re- 
spondents 1 and 2 to remove the locks 
put by them on some portion of the de- 
mised premises and for reliefs incidental 
and ancillary thereto. 


2. The suit was, inter alia, . contested 
on'a contention that as the consent de- 
cree provided for a fresh lease of five 
years such a lease.can only be valid if 
it is registered and as the consent decree 
-or the document incorporating the terms 
of compromise was not registered, the 
company continued in possession ‘under a 
void lease and, therefore, on the expiry 
of the period of five years the company 
was a trespasser and respondents 1 and 
2 were entitled to take over possession 
from such a trespasser. It was also con- 
tended that on the expiry of-the period 
of five years on 29th February 1960 the 
company handed over peaceful and 
vacant possession to respondents 1 and 2 
in terms of the consent deeree: > . 


`~ 
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3. The trial court held . that as the- 
consent decree provided:for a lease for 
a period of five years in the absence of 
registration the lease for a period of five 
years did not come into existence but if 
the tenant entered into possession under 
an invalid lease and the landlord accept- 
ed rent.a tenancy from month to month. 
came into existence. between the lessors 
and the lessee and that such a lessee 
cannot be evicted except after terminat- 
ing the tenancy by a valid notice to quit 
and in the absence of such determination 
the lessee would be a lessee from month 
to month and can protect its possession. 
In accordance with this finding the trial 
court decreed the appellant-plaintiffs 
suit. Respondents 1 and 2 appealed to the 
District Court at Howrah. The learned 
Additional District Judge held that the 
lease being void, yet the lessors would 
not be entitled to disturb the possession 
of the tenant for a period of 5 years un- 
der the provisions of S. 53-A of the 
Transfer of Property Act but after the 
expiry of the period of five years the ap- 
pellant became a rank trespasser and the 
respondents 1 and 2 were entitled to 
take possession of the property. Accord- 
ingly the appeal was allowed. and the 
company’s suit was dismissed. The ap- 
pellant company preferred second appeal 


to the High Court. The High Court - 


broadly agreed with. the findings of the 
learned Addl. Dist. Judge and dismissed 
the appeal. The High Court granted a 
certificate, unfortunately very vague, 
without specifying whether the certifi- 
cate was under Article 133 (a), (b) 
(c) as it stood at the relevant time. 


4. The undisputed facts are that Kanti 
Bhusan Bose, 3rd respondent took on 
lease the demised premises under a re- 
gistered lease deed dated 11th September 
1948, the period reserved under the lease 
being 5 years at a monthly rent of Ru- 
pees 2,000 with an option for renewal to 
be exercised by a notice two months be- 
fore the expiry -of the lease. It is equally 
undisputed that during this period of 3 
years the appellant company was accept- 
ed as tenant of the demised premises 
and the company paid the rent reserved 
under the lease being Rs. 2,000 p.m. The 
period reserved under the lease expired 
on 3lst August 1953. But before the ex- 
piry of the period an application was 
made by the appellant for fixation of 
standard rent of the demised premises 
under the West Bengal Premises Rent 
Control (Temporary sees Act, 1950. 
In October..1953 respondents 1 


Or - 


and 2 as. 


f 


'Jëssors commenced an ejectment : attion 
against the appellant and third respon- 
dent on the ground that the period re- 
served under the lease has expired and 
the lessee has failed to exercise the op- 
tion for renewal. During the pendency of 
the aforementioned actions the parties en- 
tered into a compromise ‘and the consent 
terms were filed in the suit instituted by 
respondents 1 and 2 lessors inviting the 
Court to pass a decree in terms thereof, 
and a consent decree was passed which 
has been referred to in the evidence as 
‘solenama’. It, inter alia, provides for a 
lease for a further period of 5 years com- 
mencing from ist March 1955 on a month- 
ly rent of Rs. 1,000 p. m. made up ofa 
rent of Rs. 500 for the premises and a 
rent of Rs. 500 for furniture and fixtures 
and the lessee would have no further 
option of renewal of the lease on the 
expiry of the period reserved under the 
lease. This consent decree incorporating 
the terms of a fresh lease to be effective 


as a valid lease required registration in: 


view of the provisions contained in Sec- 
tion 107 of the Transfer of Property Act 
read with S. 17 (1) (d) of the Registra- 
tion Act, 1908, because the period re- 
served under the lease was exceeding one 
year. It is an admitted position that the 
instrument containing the terms of lease, 
Le. either the consent terms or the con- 
sent decree was not registered as re- 
quired by law. However, it is equally an 
admitted position that the company con- 
tinued in possession and paid rent which 
was accepted by the lessors from _ the 
company from month to month. It ap- 
pears that on 29th February 1960, ie the 
last day on which would expire the lease 
for a period of 5 years, the lessors rex 
spondents 1 and 2 entered into the de- 
mised premises and locked a portion 
thereof. - 


5. The questions that emerge. for con- 
sideration in this appeal are:— 


1, What would -be the status and na- 
ture of possession of a person who ‘was 


admittedly a tenant of premises covered 


by the local Rent Restriction Act till the 
date of commencement of a fresh lease 
which turns out to be void for want of 
registration, during and at the expiry of 
the period purporting to be reserved by 
such a void lease? 


pe E E 
who could only be removed by proper 
legal proceeding or a licensee without any 
interest in the premises and could be 
forcibly evicted by the landlords of ee 
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ing the same? . 
3. Could such a person defend his pos- 


, session by a suit seeking a declaration 


and mandatory injunction? 


6. Appellant was accepted as tenant 
by respondents 1 and 2 even though the 
indenture of lease dated 11th September 
1948 (referred to as ‘the first lease’) was 
executed by the third respondent who 
was the Managing Director of the appel- 
lant company. Indisputably when the 
first lease expired on 31st August 1953 


‘the appellant was the tenant of the de- 


mised premises, a fact demonstrably 
established and expressly accepted by 
respondents 1 and 2 and evidenced by 


their- conduct of accepting rent from the 


appellant company. The indenture of 
first lease granted an option to the lessee 
which would be none other than the ap- 
pellant company, to claim removal of 
lease, This option was not exercised. Not- 
withstanding the non-exercise of the op-. 
tion on the date of expiry of the lease 
the contractual tenancy having come to 
an end, the tenant would be a tenant 
holding over by requirements of S. 116 
of the Transfer of Property Act are satis- 
fied. However, on the date of expiry of 
contractual tenancy the West Bengal 
Premises Rent Control (Temporary Pro- 
visions) Act, 1950, was in force and was 
applicable to the premises and, therefore, 
on the determination of contractual ten- 
ancy by efflux of time the terms and 
conditions of the lease are extinguished 
and the rights of such a person remain- 
‘ing in possession are governed by the 
statute alone. He is loosely described as 


` statutory tenant which is another’ name 


for status of ‘irremovability (see Anand 
Nivas Private Ltd. v. Anandji Kalyanji 
Pedhi, (1964) 4 SCR 892)). 


.7: Tt must be recalled here that the 
first lease expired on 31st August 1953. 
Respondents 1 and 2 filed Title Suit No. 


~ $68 of 1953 in October 1953. This suit end- 


ed in a consent decree as aforementioned 
and the. appellant and respondents 1 and 
2 agreed to enter. into a fresh lease for 
a period of 5. ‘years commencing from ist 
March. 1955 on a monthly rent of Rupees 
1,000. It is not in dispute that from 1st 
September 1953 to 28th February 1955 
rent was paid by the appellant and the 
same was accepted ‘by respondents 1 and 
2. There is no bar in law to a statutory 
tenant entering into a fresh contract of 
tenancy with the landlords which was 
attempted by the consent decree. From 
this undisputed position an inference of 
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tenancy can be reasonably made. Accord- 


ingly it must be held i that when the 
parties agreed to enter into a fresh lease 
(referred to as ‘the second lease’) com- 
mencing from ist March 1955, appellant 
company was a statutory tenant in pos- 
session of the demised premises. 


8. By the consent decree appellant 
and respondents 1 and 2 entered into a 
fresh lease, for a period'of 5 years. The 
High Court has found this lease to be 
void for want of registration and this 


- position was not disputed before us. The 


appellant continued’ in possession for a 
period of 5 years and paid rent as agreed 
to between the parties in the consent de- 
cree, Now, if the lease is void for want 
‘of registration neither party to the in- 


, denture can take advantage of any’ of 


the terms of the Jease.. “At best the- pro- 
- vision contained\in S.' 53-A of the Trans- 
fer of Property Act which incorporated 
the English’ equitable doctrine of part 
performance can, if the 'terms thereof are 
“satisfied, be relied upon to protect pos- 

session for the period : reserved under 
' such a void tease. But. no other terms of 
such an indenture inadmissible for want 


of registration can be the basis for a re-. 


lief. In- this case respondents 1 - -and .2 
rely upon a provision -in the consent 
‘decree that there was not to be any fur- 
ther renewal of -the lease ` and the High 
Court was so much impressed with this 
provision when it observed : 


“Bere is a party - who has solemn- 
ly . entered into an agreement, has 
enjoyed -the benefit of it, has com- 
. mitted. a flagrant - breach of it, and 
now wishes the law to. come to his 


-, aid and protect him from: the evil conse- 


quence,,....... If the appellant succeeds it 
will be most unhappy ‘state of affairs”. 


This observation appears to be provoked | 


by the High: Court looking into that part 
of the consent decree which provides for 
no further renewal of the lease, which 
_ being a term in an indenture inadmissi- 
ble for want of registration, could not 
have been looked into. And this feeling 
of righteous . indignation completely: ig- 


{mores the overriding provisions of the re- 


.flevant Rent Restriction Act which came 
to the aid of every tenanat in its area of 
operation on the determination of con- 
tractual tenancy. At its commencement 
every lease would have its origin in a 


“ “(bilateral contract which except for lease 


for indefinite period or permanent lease 
would.be for some specified duration. .On 
the expiry. of the period the solemn im- 
plied. promise or assurance ‘is to return 
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possession. If such a promise is to be en- 
forced overlooking or ignoring Rent Re- 
striction Act it would make a mockery o 


eae ‘extended by Rent Restriction 
ct, 


9. It must further emdi clear that 
5. 53A of the Transfer of Property. Act 
is not at all attracted in the facts of this! ~ 
case, The-suit was filed by the appellant 
who sought to protect its’ possession. The 
equitable doctrine of part performance 
can be used as a shield and: not as a 
sword.’ It can be used to defend and pro- 
tect one’s possession, (see’ Probodh Kumar 
Das v. Dantmara, Tea Co. Ltd. (1939) 66 
Ind App 293 (PC). In fact, any -discussion 
of Section 53A in the facts of this case 
would be entirely beside the point. ‘It. 
was so made clear by the learned coun- 
sel appearing for’ the present appellant 
before thé High Court but somehow or the 
other the High Court has practically put 
into forefront the application of S. 53A. 
We must accordingly steer clear. of this 
‘position that neither the appellant relies 
on Section 53A to protect its possession 
nor would it be of any use or assistance 
because it can ~be ‘a sheath (shield) and 
not a sword as the appellant has come 

the Court for a declaration. of its teriancy| 
rights, seeking to protect its possession) | 
not under the doctrine of part perform- 
ance as incorporated in Section 53A but 
with specific allegation that the appelian 
is a tenant and it be so declared, and 
for an injunction. restraining respondents 
1 and 2 landlords from interfering or dis- 


~turbing the appellant’s possession of th 


- premises as ‘tenant, | 
' 10. If, as it clearly transpires from the © 


facts of this case, the appellant was a’ 


tenant on the date dn which the second’ 
lease, which is found to be void, was to 
commence what would be the nature of 
possession of the appellant during the 
period of 5 years, the period sought to 
be reserved under the second lease and 
on the expiration of such period? If the 
appellant was put into possession for the 
first time under a void lease the appel- 
lant could have protected its possession 
under Section 53A. But it must be made ` 
distinctly clear that the appellant: was 
in possession on the date on which the ' 
second lease now found vold was to .com- 
mence. Would this attempt inchoate or 
stili-born of entering into a fresh con- 
tractual tenancy’ make any difference in, 
the position of the appellant ' and the 
ature of his possession? If the second 
lease: is void or inchoate or ineffective or 


stili-born it is not at all effective; If-it 
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is not effective it does not impinge upon 
the nature of ‘the appellant’s possession 
which was that of a tenant. 
words, the appellant continued to remain 
in possession of. the demised premises as 
. tenant because there was no impact of 


the -lease which is found to be void. It: 
must be made distinctly clear that the. 


appellant was not put in possession un- 
der the lease which turns out to be void. 
In such a situation even during the pe- 
riod of 5 years for which the’ second lease 
was to be created the appellant continu~ 
ed to be in possession as tenant and this 


is evidenced by the further fact that rent . 
was accepted from the appellant by re-— 
There is nothing to - 


spondents 1 and 2. 
show that the rent was accepted from 
month to month by respondents 1 and 2 
under the second lease and not 
was determined by the Court in rent fi- 
xation case No. 114/53 wherein the par- 
ties had filed a consent precipe by which 
the parties invited the Rent Controller 
to fix the standard rent of the premises 
at Rs. 500/- p.m. and Rs. 500/- for use of 
the machinery, furniture.and fixtures, 


all Rs. 1,000/- pm. - In: this connection, 


attention was drawn to Receipt Ext. 10 
issued by respondents 1 and 2 on Ist Ja- 
nuary, 1960 in which it is stated that the 
amount is accepted as per terms of con- 
sent decree (solenama),~ but it could not 
be overlooked that this amount was de- 


termined by consent of parties in the’ 


case initiated by the appellant before the 
Rent: Controller for fixation, of standard 
rent. If thus the appellant ‘was already 
in possession as a tenant of the premises, 
an- unsuccessful attempt to create a fresh 
lease would not change the nature of his 
possession as from a tenant to one in 
part performance under a void lease. The 
appellant ‘continues 
as tenant and no cloud is created over its 
title to remain .in possession as tenant 
merely because the appellant and re- 
spondents 1 and 2 attempted to enter in- 
to a fresh lease which did not become 
effective; 


11. Even if. it is‘ assumed that the ap- 
pellant was put in possession for the first 
time under a lease which turns out to be 


void, the appellant came into possession. 
of the premises with the consent of the 


landlords and paid rent from’ month to 


month. As the lease was to be for a pe . 


-riod of 5 years, for want of registration 
no operative lease came into existence, 
In almost identical- circumstances in Ram 
Kumar Das:v. Jagdish Chandra Deb Bha~ 
bal Deb 1952 SCR 269 at p., 280, an in- 


} 
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In other 


what - 


to be in possession- 


-of possession, for the. first year, 
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ference of tenancy was made and the “4 


ration of the tenancy in such circumstan: 
ces was held to be from month to month 


12. Woodfall on ‘Landlord and Te- 
nant’, Volume 1, 27th Edn., P. 187, para 
446, in-this context states as under: 


“Moreover, if the tenant enters into 


`- possession under a void lease, he there- 


upon becomes tenant from year to year 
upon the .terms of the writing, so 
far as they are applicable to and 
not inconsistent with a yearly te 
nancy. Such tenancy may be deter- 
mined by the usual notice to quit at the 
end of the first or any subsequent year, 


' and it will. determine, without, any notice 


to quit, at the end of the term mention- 
ed in the writing. But if the lessee does. 
not enter, he will not be liable to an ac- 
tion for not taking possession; nor ‘will 
an action lie against the lessor for not 
giving possession at the time appointed 
for the commencement of the term but 
before the lease is executed”. 


13. In the context of fiction enacted 
in Section 106 of the Transfer of Proper- 
ty Act depending upon the nature of 
lease, namely, one of a Theatre, the per- 
son so. put in possession would be a te- 
nant from month to month. 


14. The Privy Council in Arif v. Jadu-. 
nath, (1931) 58 Ind. App $1 (PC) in terms 
held that if an indenture of lease is com- -` 
pulsorily_ registrable under Section 107 of 
the Transfer of Property Act, such a 
lease can only be made by a registered 
instrument and if not so made, is void 
altogether. However, if from such a per- 
son in possession under a void lease the | 
landlord accepts: rent as held in Ram 
Kumar Dass case, an inference of ten- 
ancy would follow. Mulla in ‘Transfer of 
Property Act’, 6th Edn., at p. 680 has ob- 
served that an oral agreement accompa- 
nied by delivery of possession, if for 
more than one year is -valid, by ean’ 
an 
thereafter the, lessee continuing in pos- 
session with the assent of the lessor be- 
comes a tenant by holding over under 


Section 116 of the Transfer of Property 


Act. Such a lease being created by ope- 
ration of law is binding even though the 
provisions of Section 107 have not been 


complied with. It is also noted at p 681 


that though an unregistered lease is void 
as a permanent lease, it can be deemed 
to be a mionthly lease eee by 15 
days’ notice. a a 

15. Mr. however, strenuously 
urged that the ratio in Ram Kumar Das’s 
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light of the recent decision of this Court 
in Technicians Studio Pvt. Ltd. v. Lila 
Ghosh (1978) 1 SCR 516. As this case was 
heavily relied upon to assert that it con- 
cludes the point raised in the present ap- 
peal, it warrants an in depth analysis. 
Much before the premises came to 
owned by the respondent Lila Ghosh, her 


_ predecessors-in-title had brought a suit 


for ejectment of the lessees of the pro- 
perty impleading the appellant Techni- 
cians Studio Pvt. Ltd., a private limited 


- company who were the sub-lessees, also 


as u defendant. This suit ended 
in a decree some time in 1954. The ap- 
pellant applied for a review of the judg- 
ment which did not meet with success, 
Against this decision rejecting the review 
application the  sub-lessee appellant 
moved the High Court in revision. This 
revision was disposed of in terms of a 
consent precipe. By the consent terms 
the appellant was to become the direct 


- tenant under the first respondent’s hus- 


band and his brother who had by then 
become the owners of the property at a 
monthly rent of Rs. 1,000/-. The lease 
was to be for a period of 16 years from 
May 1954 with an option to the appellant 
to terminate the lease on giving 60 days’ 


-notice to the lessors. The indenture of 


lease, however, was not executed nor the 
consent decree was registered. On the 
éxpiry of the period of 16 years the first 
respondent commenced an ejectment ac- 
tion alleging that the appellant was ‘a 
trespasser. 
suit contending that it was a monthly 
tenant. Negativing this contention this 
Court, agreeing with the High Court, 
held that the payments made by the ap- 
pellant in that case can be explained as 
evidence of appellant’s willingness to 
perform its part of the contract and that 
a person who is led into possession. on 
the strength of a void lease does not ac- 
quire any interest in the property but 
gets under Section 53A a right to defend 
his possession. The decision in. Ram 
Kumar Das’s case was distinguished ob- 
serving that in Ram Kumar Das’s case 
it was admitted that in the beginning 
there was a relationship of landlord and 
tenant between the parties and the only 
question that arose for decision was whe- 
ther the defendant was in fact a month- 
ly tenant under the plaintiff on the date 


when the notice to quit was served upon 
him. In the case before us, as pointed. out 
earlier, the appellant was admittedly a 


` tenarit “of fespondents tand 2° betwéen” 
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case would have to be understood in the- 


The appellant resisted the ` 


1948 -and 1953. Again, the appellant was 


a tenant from lst September, 1953 to 1st ` 


March, 1955. when the second lease was 
to commence. In the case under discus- 
sion appellant was a sub-lessee and he 
was to acquire a status of direct lessee 
or tenant under the lease which was 
found to be void. To be precise, the ap- 
lant Technicians Studio Pvt. Ltd. was not 
the tenant at the commencement of the 
lease which turned out to be void. That 
is the distinguishing feature. In the pre- 


sent case the appellant was the tenant 


from 1948 to 1953 and till February, 1955, 
a feature similar to Ram Kumar Das’s 
and which was considered decisive. 
Therefore, the case falls squarely in 
terms of the ratio in Ram Kumar Das’s 


case wherein the position was admitted 


that in the beginning there was a rela- 
tionship of landlord and tenant between 
the parties. . This Court: in Technicians 
Studio’s case did not once and for ever 
conclude the point that a person coming 
im possession under a void lease can 
never claim to be a tenant. On the con- 
trary, it was in terms held that each case 
will have to be decided on its own facts, 
This becomes abundantly clear from a 
pertinent observation extracted herein 3 


“This does not mean however  thaf 
there -cannot be a relationship of land- 
lord and tenant in any case where the 
transferee has taken possession 
property .under a void lease or in part 
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of the 


performance of a contract and is entitled | 


to protection under Section 53A of the 
Transfer of Property Act. Such a view 
would be incorrect “and encourage. at- 
tempts to circumvent the protection of 
the Rent Acts given to the tenants. Whe- 


ther the. relationship of landlord and te- © 


nant exists between the parties depends 
on whether the parties intended to create 
a tenancy, and.the intention has to be 
gathered from the facts and circumstan- 


-ces of the case. It is possible to find on 
‘the facts of a given case that payments 


made by a transferee in possession were 
really not in terms of the contract but 


independent of it, and this might justify . 


an inference of tenancy in his favour, 
The question is. ultimately one of fact”. 
‘16. In this case it is unquestionably 
established that at the commencement of 
the lease which turns out to be void, ie., 
on ist March, 1955 appellant was a te- 


nant of the premises and that on its ap-| | 


plication standard rent in respect of th 
demised premises was determined and 


the same was accepted as the rent to be i 


paid -ünder the’ second “lease. ` Paymen 


- 
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twisting the language to hold. that the 
Payment was not made as rent but under 
the terms of the second lease, In view of 
the statutory enactment of the equitable 
principle of part performance as: found 
in S. 53A, a Ay co eer 
v. Lonsdale, (1882) 21 Ch D 9, may not 
be attracted. However, it would not be 
correct. to hold that a tenant who was in 
possession of the demised premises as 
tenant and who negotiated a fresh agree- 
ment of lease with the landlord for a 
period exceeding one year which, in or 
der to be legal, must be by a registered 
instrument and which turns out to be 
void for want of registration, would 
alter his position from one as tenant at 
the commencement of such void lease 
and would render him a licensee conti- 
nuing in possession under the terms of 
a lease being void and, therefore, in- 
effective and that he ceases to be a te- 
Rant and could be forcibly removed at 
the end of the period which was reserved 
under the void lease. Such an incomplete 
and ineffective attempt at creating a fresh 
lease would have no impact on a tenant 
who was in possession as tenant at the 
commencement of such a void lease and 
he would continue to be the tenant be- 
cause Section 53A would not be attracted 
as he is not put in possession in part per- 
formance of an agreement of lease not 
registered and that it would be unwise to 
hold that the payment of the standard 
rent fixed by the Rent Controller having 
Jurisdiction could be by any process of 
eonstruction treated as payment under 
such an agreement of lease. Therefore, it 
would appear that the appellant company 
was a tenant during the period 1948-53 
and on the expiry of the contractual te- 
nancy on 3lst August, 1953 it became a 
statutory tenant. A person remaining in 
occupation of premises let to him after 


the determination of or expiry of the pe- 
riod of the tenancy is commonly, though. 


in law not accurately, called a statutory 
tenant. In other words, he acquires the 
status of irremovability (see Anand Nivas 
(Private) Ltd. case). Statutory tenant be- 
ing a person who enjoys the status of ir- 
removability, would enjoy the protection 
of the statute until he is evicted from the 
premises under the enabling provisions 
. of the statute. A statutory tenancy 
would, therefore, come. to an end on 
either the surrender of premises by such 
a tenant or if a decree of eviction is pass- 

ed against him (see Hiralal Vallabhram 
v. Kastorbhai Lalbhai (19677 3 SCR 343); 


t 
$ 
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‘has in: fact “been made and it would be 


- ed in the approach is that if a valid lease 


‘a fresh lease was ineffective or infruc- 
~ fuous, -how’ can such.an inchoate- 
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As the period. reserved - under the~first 


lease expired on 3lst August, 1953 and 
` thereafter the tenant continued in pos- 


session, it became a statutory tenant un- 
der the West Bengal Premises Rent Con- 
trol (Temporary Provisions) Act, 1950. 


„If thereafter an ineffective attempt was | 


made to enter into afresh contract of 
tenancy the status of the appellant as 
tenant did not undergo any change and 
it continued to be the tenant of the pre- 
mises and the statutory tenancy would 
come to an end if if surrenders possession 
or is evicted by due process of law. 


. 4% If the appellant thus continued to 

be a tenant it could not be forcibly evict- 
ed. If the premises enjoyed the protec- 
tion of the West Bengal Premises Tenan- 
cy Act, 1956, which was in force on 29th 
February, 1960 when according to re- 
spondents 1 and 2 the period reserved 


or trespasser, 























law and in order to protect its possession 
it can legitimately sue, there being n 
bar in law, for a declaration of its status] 
as tenant and for an injunction eith 
prohibitory or mandatory, 


tion 53A which the learned counsel ap- 
pearing for the present appellant declin- 
ed to invoke in its favour and came 
an unsustainable conclusion that unde 
the consent decree the parties agreed that 
the old tenancy would be wiped out and 
a new tenancy would be created for 
period of 5 years expiring in February, 
1960. . A still-born attempt not clothed 
with legal formality cannot destroy the 
existing status. The second lease neve 


ported second lease which turns out to 
void. The paradoxical approach manifest 


had come into existence on the expiry of 
it the appellant tenant would have conti- 
nued in possession under the protection 
of the relevant Rent Restriction Act. 
However, if such an attempt at creatin 
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destroy the existing rights which the High 
Court held to have been destroyed ignor- 
ing the very existence of West Bengal 
Premises Tenancy Act, 1956? The High 
Court was further in error in holding 
that if on the expiry of the agreed period 
of lease there was a covenant for ‘not 
getting any renewal of the lease the te- 


nant would be a trespasser, wholly over- - 


looking the legal position as affirmatively 
established that on the expiry. of the con- 
_|tractual tenancy the tenant continues as 
a statutory tenant except where he sur- 
renders possession or is evicted under the 
enabling provisions of the relevant Ren 
Restriction Act ” 


18. It thus clearly transpires that the 


appellant was a tenant and continued to 
be a tenant and was entitled to protect 
its possession by appropriate proceeding 
unless evicted in due course of law. 


19. Before we conclude it is necessary 
to dispose of a contention in the form of 
a -preliminary objection raised by Mr. 
Sen for the respondents that the certifi- 
‘cate granted by the High Court being in- 
valid, the appeal must fail on that ac- 
count alone. Certificate granted by the 
High Court leaves much to be desired. It 
is merely stated that it is a case fit for 
‘appeal to the Supreme Court. It may be 
. pointed out that the appellant had prayed 
for a certificate under Article 133 (1) (a), 
(b) and (c) as it stood: at the relevant 
time in 1969. In the application for the 
certificate it-was stated that the subject- 
matter of the suit and appeal to the 
' Supreme Court will exceed Rs. 20,000/- 
and that judgment is one of affirmance, 
It was also stated that the appeal invol- 
ves a questidn’ of general public import- 
ance and, therefore, a certificate may be 
granted under Art. 133 (1) (a), (b) and (c). 
In the affidavit in opposition on behalf 
of respondents 1 and 2 it was stated that 
the value of the subject-matter of dispute 
was less than Rs. 20,000/- and the ap- 
peal does not involve any question of law 
of general public importance which had 
to be determined by the Supreme Court. 
With these two affidavits before it, the 
High Court granted certificate that it is 
~a fit case for appeal . to the Supreme 
Court. A certificate which the High Court 
grants must be supported by adequate 
reasons. It is obligatory upon the High 
Court to set out the question of public or 
private importance which in their opinion 
falls to be determined in the proposed 
appeal (see Sohanlal Naraindas v, Laxmi- 
das Raghunath Gadit, (1971) 1 SCC 276 
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portance is raised and it-would be a tra- 
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and Railway Board, Govt. of India v, 
Observer Publications (P) Ltd. (1972) 3 
SCR 865). In both these cases the appeals 
were disposed of on merits and the pre- 
liminary objection was merely noticed. 
However, in Mund & Samont Co. P. Ltd. 
v. Commr. of Income-tax; ‘Bihar and 
Orissa (1970) 78 ITR 268 (SC), this Court . 
held that a certificate of fitness for ap- 
peal to the Supreme Court issued by the 
High Court under Section 66A of the In- 
come-tax Act, 1922, will be defective if 
it does not set out the substantial ques- 


‘tion of law which, in the view of the 








fective certificate. However, in both th 
cases after observing that the certificat 
was defective the appeals were dispos 
of on merits, In this case a very substan- 
tial question of law of general public im- 


vesty of justice if we now dismiss the 
appeal on the sole ground that the certi- 
ficate. is defective. It would have been 
open to us to grant. special leave on the 
question raised before us. Therefore, the 
preliminary objection must be overruled. 

20. This. appeal accordingly . succeeds 
and is allowed and the judgment and 
decree of the High Court as well as of 
the first appellate Court are set aside and 
the judgment and decree of the trial 
Court are restored with costs throughout. 

. Appeal allowed, 
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Income-tax Act (1922), Sec. 24 (1) 
ExpIn. 2 — “Speculative transactions” 
— Transactions settled by handing over 
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— Absence of evidence that actual 
delivery of goods was ever effected — 
Transactions must be regarded as 
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“speculative transactions” —— AIR 1975 

SC 1996, Foll. ITR No. 101 of 1962, 

D/- 11-12-1970 (Cal), Affirmed. — 
(Para 3) 


Cases Referrred :’ ~ Chronological Paras 


(1975) 100 ITR 715: AIR 1975 SC 
1996 : 1975 Tax LR 908 ` 3 
(1973) 90 ITR 140: AIR 1973 SC 2061: 
1973 Tax LR 1052 3 


Mr..P. V. Kapoor, Advocate . (M/s. 
Anip Sachthey, Miss Bina Gupta, and 
Praveen Kumar, Advocates), for Ap- 
pellant; Mr: T. A. 'Ramchandran, Advo- 
cate and` Miss A. Subhashini, Advocats; 
for Respondent. 

E. S. PATHAK, J.:— This kapai by 
certificate under Section 66-A (2) of 
the Indian Income-tax Act,- 1922 re- 
lates. to the application of. Explanation 
2 to` Section 24 (1) of- the Indian’ In- 
come-tax Act, 

2. The assessee deals in paper, hes- 
sian and B. Twill After assessment by 
the Income Tax Officer for the assess- 
ment year 1955-56, and thereafter an 
appeal disposed of by, the Appellate 
Assistant Commissioner, the Income 
Tax Appellate Tribunal in .second ap- 
peal found that certain transactions en- 
tered into by the .assessee could not 
be described as “speculative  transac- 
tions’ within the meaning of Ex- 
planation 2 to S. 24 (1) of the Indian 
Income-tax Act, 1922 and allowing the 
appeal it directed that the loss suf- 
fered by the assessee should be set-off 
under S. 24 (1) of the Act. At the in- 
stance of the Revenue, the Appellate 
Tribunal referred the following ques- 
tion to the ‘High Court at Calcutta for 
its opinion :— ,. 

“Whether, on the facts and in the 
circumstances: of the case, the loss of 
Rs. 1,03,688/-. was the result of spe- 
culative transactions within the mean- 
ing of Explanation 2 to Section 24 (1) 
of the Indian ‘Income-tax : Act, 1922, 
and’ therefore, was not allowable to be 
pees under Section 24 (1) of the said 

ct?” 


The High Court has answered the 
question in favour of the revenue. | 
3. It appears the assessee entered 
into several transactions of sale and 
purchase with. different parties, and 
the transactions were settled by hand- 
ing over delivery orders. There is no 
evidence that actual delivery of the 
goods was ever effected either to the 
assessee or to subsequent purchasers 
from him. All that passed were “the 
delivery orders and payment by che- 
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The High Court has taken the 
view that in.the absence of actual 
delivery the transactions attracted 
Explanation 2 to Section 24 (1) and 
must be ` regarded as “speculative 
transactions.” It seems to us that the 
High Court is right, having regard to 
the law laid down by this Court in 
Davenport & Co. Pvt. Ltd. v, Commr. 
of Income-tax, West Bengal, (1975) 100 
ITR 715. It is urged on behalf of the 
assessee that the case falls’ under 
Raghunath Prasad Poddar v. Commr, 
of Income-tax, Calcutta ` (1973) 90 ITR 
140 (SC). But that decision has been 
overruled by this Court’ in Davenport 
& Co. P. Ltd. (supra), and in any event 
no question of invoking that deci- 
Sion -arises because in the present case 
there has never been any suggestion 
that actual delivery. of goods was ulti- 
mately effected. The case of the as- 
sessee throughout has been that hand- 
ing over of the delivery orders was 
sufficient -as constituting actual delivery 


of the goods. 
the appeal fails 


que. 


4, In the result, 
and is dismissed with costs. 
- Appeal. dismissed. 
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`” Commissioner of Income-tax, Kerala, 
Appellant .v. M/s. Alagappa Textile, 
(Cochin) Ltd., Respondent. 


- Income-tax Act (1922), S. 10 (2) 
xv} — Companies Act (1956), Ss. 384 
and 2 (24) — Business Expenditure — 
Remuneration paid to company for 
finalising and managing assessee’s Mill 
— Held, company was not “manager” 
and ‘remuneration was deductible as 
business expenditure. 


The assessee a Textile Mill carrying 
on business of manufacture and sale 
of yarn entered into an agreement D/- 
10-11-1955 with K Mills, for finalising 
and - managing the assessee Mills for a 
period of five years. Pursuant to a 
clause in agreement EK Mills drew 
remuneration to the tune of Rupees 
1,03,547/- and Rs. 18,194/- respectively 
for the. calendar years 1957 and 1958 
corresponding to the assessment years 
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1958-59 and 1959-60. These amounts. 
` were assessed to tax in the hands of 


K Mills. The . assessee ‘In its assess- 
ment proceedings for the said two 


assessment years claimed deduction in- 
respect of the said two amounts = as 


business expenditure under Section 
10 (2) (xv) of the Act, The claim was 
' disallowed by the Income-tax Officer 
on the ground that under Sec. 384 of 
the Companies Act, 1956, which had 
“come into force on April 1, 1956, . the 
continuation of a body corporate as 
manager was prohibited for the period 
beyond six months: from the coming 
into force of the Act, that remunera- 
tion paid to K Mills subsequent to 
October 1, 1956, was illegal being ‘in 
` violation of S. 384 and, therefore, . the 
deduction claimed in respect of such 
payment for the calendar years 1957 
and 1958 could not be allowed. 


Held -that on construction of the 
agreement it would be clear that the 
K Mills was not acting or working as 
the ‘Manager’ of the assessee within 
S. 2 (24) of the ee Act and 
as such the illegality of S. 384 of that 
Act.was not attracted. Consequently 
the expenditure incurred by way of 
remuneration would bei deductible as 
business expenditure under. S. 10 (2) (xv) 


of the Act. 1973 Tax, LR. 905 (Ker), 
Affirmed. | (Para 8) 
The dominant object of the agree- 


ment was that K Mills ‘should act as 
financiers of the assessee mill and in 
the matter of exercise, of its powers 
and discharge of its functions K Mills 
' was never “subject to the superintend- 
ence, control or direction” of the Board 
‘of Directors of the assessee. The Mana- 
gerial functions were incidental and 
had to be entrusted to K Mills’ be- 
cause of the financier’s role undertaken 
by it. The general supervision or ad- 
vice of tbe Board of Directors was of 
such character that the Board had no 
say whatsoever nor could it interfere 
with the direction of K Mills in the 
matter of the exercise of the powers 
and the discharge of the functions en- 


trusted to K Mills under the agree- — 


ment. (Para 8) 

Cases Referred : Chronological Paras 

(1961) 43 ITR 36 (Punj) 2 

(1955) 9 ITR 266: AIR 1955 Bom 
350 


Mr. V. S. Desai, Sr. Advocate (M/s, 
S. P. Nayyar and Miss A. Subhashini, 
Advocates with him), for Appellant; 
Mr. S, T. Desai, Sr. Advocate (Mía 
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s A. I. R.” 
‘N. Sudhakaran .and P; K. Pillai;: Advo- . 
cates with him), for Respondent, ` : 

TULZAPURKAR, J. 
peals by special leave raise a common 
question -whether on proper construc- 


tion of the agreement dated Nov. 10, 
1955, entered into by the assessee with 


Kamala Mills Ltd., -the latter was 
the “Manager” of the assessee within 
the meaning of S. 384 read with Sec- 


tlon 2 (24) of the Companies Act, 1956: 
and if so whether, the remuneration . 
paid by the assessee to the latter in the 
two calendar years 1957 and 1958 rele- 
vant to the assessment years 1958-59 
and 1959-60 cannot be allowed as busi- 
ness expenditure under S. 10 (2) (xvj 
of the Indian Income-tax Act, 1922? 


2 The facts giving rise to the ques 
tion may briefly. be stated as follows: 
The assessee (M/s. Alagappa Textiles 
(Cochin) Ltd.) is a public limited com- 
pany carrying on business of manufac- 
ture and sale of yarn and has its 
registered office at Alagappa Nagar in ` 
Kerala State. It entered into an agree- 
ment dated Nov, 10, 1955 with Kamala 
Mills Ltd., Coimbatore for financing and 
managing the assessee mills at Alag- 
appa Nagar for a period of five years, 
Clause 8 of the agreement provided 
that Kamala Mills Ltd. shall be paid, 
for the services rendered by it by way 
of purchases, sales and management, 
remuneration at the rate of 1% on all 
purchases made by it for the assessed 
mills and at half a per cent on ail sales 
of yarn, yarn waste and cotton waste 
and other products: of. the mill. Pursu- 
ant to the aforesaid term Kamala 
Mills Ltd. drew remuneration to the 
tune .of Rs. 1,03,547/-- and Rupees 
18 294/- respectively for the calendar 
years 1957 and 1958 corresponding to 
the assessment years 1958-59 and 1959 
1960. These amounts were assessed to tax 
in the hands of Kamala Mills Ltd. The 
assessee in its assessment proceedings 
for the said two assessment Years claim- 
ed deduction in respect of the said two 
eae as. business expenditure under 

. 10 (2) (xv) of the Act. The claim 
ce disallowed by the Income-tax Of- . 
cer on the ground that under S. 384 
of the new Companies Act, 1956, which 
had come into force on April 1, 1956, 
the continuation of a body corporate 
as. manager was prohibited for the 
period beyond six months from the 
coming into force of the Act, that 
remuneration paid to Kamala Mills 
Ltd, subsequent to Oct, i, 1956, was 
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fliegal being in violation of. S. 384: and, 
therefore, the deduction claimed in 
respect of such payment for the calen- 
dar years 1957 and 1958 could not be 
allowed. In the appeals preferred by 
the .assessee against the ‘decision of the 
Income-tax Officer, it was contended 
that though the payment of remunera- 
tion to a body corporate as Manager 
after Oct, 1, 1956 was. illegal under 
S. 384, the payments were for services 
rendered and were fully justified by 
commercial expediency and as such the 
same should be allowed under Sec- 
tion 10 (2) (xv) of the Act. It was also 
urged that even if the expenses incur- 
red were in violation 


in computing the profits even of illegal 
business only the net profit was taxed 
after allowing . all the expenses, The 
Appellate Assistant Commissioner was 
not impressed by these arguments; but 
he disallowed the deduction mainly on 
the ground that the assessee by its own 
conduct had disputed its liability to pay 
any remuneration to Kamala Mills Ltd. 
after Oct. 1, 1956 and in that behalf 
he relied on an admitted fact that the 
assessee had filed a suit against Kamala 
Mills Ltd. to recover back such remw- 
neration which had been paid to t in 
contravention of S, 384 on the basis 
that since the payment was ilegal 
Kamala Mills Ltd. was holding such 
amounts of remuneration in trust for 
and on behalf of the assessee and in 
_ Such a situation the deduction could 
not be allowed. The assessee carried 
the matter in further appeals to the 
Tribunal, but the Tribunal confirmed 
the view of the taxing authorities that 
under S. 384 of the Companies Act, 
1956 it was not legal for the assessee to 
have permitted Kamala Mills Ltd; to 
continue to work as its Manager after 
Oct. 1, 1956 and that the payment of 
remuneration after the said date was 
illegal and could not be considered as 
valid expenditure for the purpose of 
Income-tax Act. In this behalf the Tri- 
bunal relied on two decisions in C.LT. 


v. Haji Amin and Abdul Sakoor Bros., - 


(1955) 28 ITR 266 (Bom) and Raj Wool- 
len Industries v. C.I.T., (1961) 43 ITR 
36 (Punj). An argument was raised be- 
fore the Tribunal that Kamala Mills 
Ltd. was not only a Manager but also 
a financier and that the remuneration 
should be treated as having been paid 
to the financier. While observing that 
it was a.new case put forward by the 
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of the statute. 
such expenses should be allowed since. 


‘in the negative in favour of the 


- 1958 was allowable as a business 


S.C. 237 


assessee, the .Tribunal negatived .the 
contention holding, on construction. of 
the agreement,. that it was by virtue of 
its position as Manager that Kamala 


. Mills Ltd. was allowed to carry on the 


financial affairs of the’ assessee and the 
remuneration .was payable to it as 
Manager and in no other capacity, The 
Tribunal also held that the claim for 
deduction was in respect of a disputed 
liability inasmuch as the assessee had 
not merely filed a suit to recover the 
amount but had in the meantime ob- 
tained a decree against Kamala Mills 
Ltd., and, therefore, the amounts could 
not be lawfully claimed as pennies 
deduction. 


3.. At the instance of the assessee 
the following question was referred to 
the High Court. for its opinion: ` 


‘Whether on the facts and in the 
circumstances of the case, the Tribunal 
was justified in law in disallowing the 
claim of the assessee for deduction of 
Rs. 1,03,547/- and Rs. 18,294/- from the 
income of the assessment years 1958-59 
and 1959-60 as not an admissible busi- 
ness expenditure under Section 10 (2) 
(xv) of the Indian Income-tax Act, 
1922”, l 


The High Court answered the question 
as- 
essee and against the Department. 
The High Court, on construction . of 
the Agreement dated November 10, 
1855, took the view that since in the 
matter of the exercise of its powers 
and the discharge of its functions 
thereunder Kamala Mills Ltd. could 
not be said to be “subject to the 
superintendence, control and direction 
of the Board of Directors” of the as- 
sessee. Kamala Mills Ltd. was not a 
“Manager of the assessee within the 
definition given in Section 2 (24) of 
the Companies Act, 1956, and, there- 
fore, the illegality under ‘Section 384 
was not attracted and as such the re- 
muneration paid by the assessee to 
Kamala. Mills Ltd. for services render- 
edduring the calendar years 1957 and 
ex- 
penditure under Section 10 (2) (xv) of 
the Act. As regards the decree that had 
been obtained by the assessee against 
Kamala Mills Ltd. the High Court ob- 
served that the appeal filed by Kamala 
Mills L Logani the said dees we 


appeal was dismissed 
and the - "amounts were recovered back 


-‘ the directors”. 
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from Kamala Mills Ltd. the assessee 
could be taxed on those amounts under 
Section 41 (1) of the 1961 Act, - but 
that could not be a valid ground for 
disallowing the. deduction claimed by 
the assessee. The Revenue has chal- 
lenged in these appeals the view of 
the High Court that Kamala Mills Ltd. 
was not the Manager of the assessee 
within the meaning of Section 384 
read with Section 2 (24) of the Com- 
panies Act, 1956 and the further view 
that the remuneration’ paid to Kamala 
Mills Ltd, during the calendar years 
- 1957 and 1958 was -deductible as busi- 
ness expenditure under Section 10 (2) 
(xv) of the Act. ` 


4, Before we consider the principal 
question relating to the proper con- 
struction of the Agreement dated 
November 10, 1955, it will be desirable 
to note the relevant provisions of the 
Indian Companies Act, 1913 as also the 
new Companies Act, 1956, which have 
a bearing on the question at issue. 
Since the Agreement between the as- 
sessee on the one hand and the Kamala 
Mills Ltd. on the other was entered 
into at a time when-the Indian Com- 
‘ panies Act, 1913 was in force it will 
be proper first to refer to the defini- 
tion of ‘Manager’ given in Sec. 2 (9). 
of the said Act. Section 2°(9) ran thus: 


“2(9) “Manager” means a “person 
who, subject to the control and direc- 
tion of the directors has the manage- 
ment of the whole affairs of a. com- 
pany, and includes, a director or any 
- other person occupying the’ position ofa 
‘manager by whatever. name called and 
whether under a contract of service or. 
not.” z 


It will be clear that to satisfy the 
aforesaid - 
could include a.firm, body corporate 


or an association of persons, apart from - 


being in management, of the whole 
affairs of a- company ‘had to be 
ject to. the control and direction of 
This definition has 
undergone .a - substantial change under 


the Companies Act, 1956. Under this 


Act Section 2 (24) defines the expres- 
sion “manager” thus: |. 3 
2(24) “Manager means an individual 
(not being the managing agent) who, 
‘subject to the superintendence, control 
‘and direction of the Board of directors, 
has the management of the whole, or 
substantially the whole, of the affairs 
of a company, and includes a director: 


~~ 
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or any ` other person occupying the 
position of a manager, by whatever 
name called, and whether under a 
contract of service or. not.” 

In this definition three conditions arë 
required to be satisfied: (a) the manager 
must be an individual, which means 
that a firm or a body corporate or an 
association is excluded and cannot: be a. 
manager (a fact which is . expressly 


made clear in Section 384), (b) he 
should have the management of. the 
whole or substantially the whole af- 


fairs of the company and (c) he should 
be subject to the superintendence, con- 
and directions of the Board of 
Directors in the 


matter of managing 
the affairs 


of the compay. Subject to 


- the changes made in the aspects cover~ 


ed by (a) and (b), in both the defini- 
tions the aspect that a manager has to 


: work or exercise his powers under the 


control and directions of the Board of 
Directors is common and essential, In 
fact it is this aspect which disting- 
uishes ‘Manager ~ from ‘Managing 
Agent’, If the definition of ‘Manager’ 
as given is Section 2 (24) is compared 
with that of ‘Managing Agent’ as given 
in Section 2 (25) it will appear clear 
that though there is an overlapping of 
the functions of the manager as well 
as the managing agent of the company 
the essential distinction seems to be 
that whereas the manager has to be 
subject to the superintendence, control 
and direction: of. the Board of Directors 
the managing agent is not so subject, 


_ 3. Section 384 of the Companies Acf, 
1956 in. express terms prohibits, after 
the commencement of the Act, the 
appointment .of a firm or a body cor- 
porate or an association of persons. as 
a manager as also the continuation of - 
such employment after expiry of six 
months from such commencement, It- ` 
runs thus: 


“384. No company shall, after tha 
commencement of this Act, appoint or 
employ, or after the expiry of six 
months from such commencement, con- 
tinue. the appointment or employment 
of, any firm,: body corporate or assos 
ciation as its manager,” 


6. The aforesaid provision positively 
disqualifies a. firm, body corporate or | 
association from being appointed as ~ 
manager of a company or from con 
tinuing the employment of a firm, 


- body corporate or association as mana~ 


gor after the expiry of six months from 


1986 | 


the commencement of the’ Act, Obvi- 
ously, to attract the prohibition or dis- 
qualification contained in Section 384, 
a firm, body corporate or association 
must be a “Manager”.within the mean- 
ing of Section 2(24), that: is to 
it should 
whole or substantially the whole of the 
affairs of a company, ‘and should be 
. under superintendence, control and 
direction of the Board of Directors of 
the company. It was not seriously 
disputed that under the terms and 
conditions contained in the Agreement 
dated November 10, 1979, Kamala Mills 
Ltd. could be said to be in manage- 
- ment of substantially the whole of the 
affairs of the assessee mills but - the 
question is whether it was working 
_under the superintendence, control and 
direction of the Board of Directors of 
the assessee so as to be its ‘Manager’ 
within S. 2 (24) of the Act. 


7. Turning now to the ent 
in question it may be stated that at 
the commencement of the deed the 
parties - thereto have been described in 
a particular manner, namely, the as- 
sessee has been described and referred 
to as the “Company? while Kamala 
Mills Ltd. has been “described and re- 
ferred to as the “Managers” through- 
out the document: Then follow two 
recitals which make very clear the 
object or purpose with which the 
Agreement was entered into, according 
to these recitals the assessee was not 
having sufficient finance to carry on its 
business of rhanufacture and sale of 
yarn and the Board of Directors 


thought it proper to find out a financier © 


who was agreeable to help the assessee 
Monetarily and take active interest in 
its business and that since Kamala 


‘Mills Ltd. agreed to assist the asses~. 


see with sufficient finance and, to man- 
age the assessee’s mill. on certain 
terms and conditions which the Board 
of directors had- approved, the Agree- 
ment was executed between the par- 
ties. Then follow the operative . parts 
of the deed setting out the terms and 
conditions on which Kamala Mills Ltd. 
agreed to provide sufficient finance as 
also to manage the business of the 


agsessee, Clause 1 enlisted m sub. 


tions which were to bẹ 


performed by Kamala Mills Ltd. dur- 


ing -the period of five years for which 
the Agreement was to operate; such 
powers wos . conferred and functions 
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entrusted for the -purpose of manag- 
ing and running the mill” of the as-° 
sessee; inter alia, Kamala Mills Ltd, 
was to make purchases of all cotton, 


staple ‘fibre or any other raw material 


for the manufacture of the yarn and 
to enter into contracts in that behalf 
at such rates. and prices as it may deem 
fair and proper and make -payments 
for. all such purchases- and incur all 
expenses incidental thereto; it was also 
to make purchases of all stores and 
spares and -other materials necessary 
for the manufacture of yarn; it was to 
appoint all staff, technical or non= 


- technical and workers skilled and un- 


skilled as also clerks and other staf 
necessary for the working of the mill 
and fix their terms and remuneration 
and could discharge or dismiss or take 
disciplinary action against them; it had 
to sell and make contracts for sale 
for immediate or future delivery of. 
yarn, yarn waste or cotton waste or 
any other material or products of the 
mill at such rates or prices and on 
such terms and conditions as it may 
think fit, it could decide, lay. down and 
change from time to time the pro 
gramme of manufacture of yarn and 
other products of the mill and to in- 
sure against fire and other risks all 
cotton, yarn, material, stock-in-trade 
and incur, and pay all premia neces- 
sary in that . behalf, it could pledge, 
secure and hypothecate all stocks - and 
stores and stock-in-trade with such 
bank or banks where arrangements for 
overdrafts shall have been completed 
by the. Board of directors; and it could 
claim, demand, realise and sue for all © 
goods, materials and amounts due to 
the assessee in the exercise and carry- 
ing out of -any or all of the powers 


‘conferred under sub-clauses (a) to (k). 


Clause 2 of the Agreement - stipulated 
that Kamala Mills Ltd. shall provide 
funds or arrange for finance necessary 
for exercising the powers of purchase 
of cotton, stores and other materials 


and for payment of wages, salaries, 
issions and allowances and for 
meeting all expenses incidental to 


manufacture and sale of yarn a 
Other products of the mill. Under Cl. 

the assessee was to open a aa 
Current Account and an Overdraft 
Account for a limit not exceeding Ru- 
pees 30,00,000/- with such -bankers as 
Kamala Mills may require with power. 
to Kamala. Mills to operate on the 
said accounts exclusively by itself and 


- the 


` gales and expenses, . 
remunerations due to it etc. and sub- 


= Board ‘of Directors - 
the. powers ` delegated”: to-. the’ Managers- 
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in the name of. the assessee and it was 
to have. power to receive, endorse, 
sign, transfer and ~ negotiate: all bills, 
cheques, drafts etc. that’ may be receiv- 
ed in the name of the. assessee in the 


course of the management of the mill’ 


and it was specifically agreed that no 
one except Kamala Milis shall have 


power to operate on the said accounts. 


Clause 4 entitled Kamala Mills Ltd. to 
charge the assessee interest at the rate 
of 7%%% per annum with” half-yearly 
rests on all advances. made by it and 
funds provided for the purposes set 
out in clause 2. Clause 5 gave Kamala 
Mills Ltd. a first and prior charge on 
all the stocks and stores and stock-in- 
trade for all the moneys and amounts 
that may be advanced by it to the as- 
sessee except to the extent of any 
charge or security of such stocks and 
stores and stock-in-trade that may be 
created in favour of the banks for the 
-averdraft account and such charge in 
favour of Kamala Mills was to be a 
possessory charge. Clause 8 quantified 
remuneration payable to Kamala 
Mills Ltd. for. services rendered by 
way of purchases, sales, and the 
‘Management of the mill at the rate of 
1% on all purchases sri e 
‘the assessee mill and at į% on all sales 
of products effected for. and on behalf 
_ of the - assessee. Clause 10 required 
Kamala . Mills Ltd. to maintain -proper 
- accounts. in respect of all - purchases, 
‘commissions and 


mit to the assessee monthly statements 
of accounts. Clause 11 put the outer 


limit of Rs. 15,00,000/- at any one point 


of time on the advances’ and financial 
assistance to be given .by Kamala Milis 
Ltd. to the assessee and it was provid- 
ed that if and when sums over and 
above the said Hmits become ‘necessary 
to be advanced, Kamala Mills. would 
be entitled to appropriate and take for 
itself as owners such quantity. of yarn 
as may be in stock as in value would 
be equivalent, at cost or market: value 
‘whichever was lower, to the sum that 


it may be obliged ‘to advance over and 
Clause 13 of the. 


- above Rs. 15,00,000/-. 
Agreement is very important. having a 
crucial bearing on the question. at 
issue and may be set out verbatim. It 
ran thus: . 


13. The Company 
represented by its Managing Agent or 
shall not’ exercise 


‘ 


L-T..Commr., Kerala: v. Alagappa Textile’: 


‘ ton 2 (9) 


‘by 12 months notice in writing 


. run the mill” 
(assessee) either. 


ALE 


{Kamala Mills Ltd.) under the foregoing 
clauses, except by way of — general 
supervision and advice, nor. interfere 
with the discretion of the Managers in 
the exercise of their functions and 
powers vested in them by virtue of 
this Agreement.” 


Under ciate 14 it was provided that 
the Managers’ (Kamala Mills Ltd.) 
powers were limited in the manner 
aforesaid and they were not and shall 
not be deemed to be managers in 
charge of the whole affairs of the 
company within the meaning of Sec 
of the Indian Companies 
Act. A significant provision showing 
the intention of the parties that Kamala 
Mills Ltd, was not to be regarded as-’ 
a ‘Manager’ under the Indian Companies 
Act, 1913, clause 16 is significant - and 
if provided that the Agreement shall 
be in force for a period of five years 
commencing from the date thereof and. 
that “this Agreement for management 
being an Agency coupled with inter- 
est”, it could be revoked before the 
expiry of the said period of five years 
being 
avon by. one party to the other but if 
Ue aoee mere tO revoke i Mie a 
shall be liable to compensate . 
Kamala Milis for the loss of remune- 
ration for the unexpired period of tha 
Agreement at the average rate at 
which Kamala Mills Ltd. had been . 
earning by way of remuneration under 
the Agreement till the. date of such 
notice of termination. A modification 
by introducing one additional term in 
the Agreement was made on Novem- 
ber 21, 1955 but the additional term 
is not material for our purposes, 


8. On a perusal of the aforesaid 


clauses of the Agreement in question 


two or three things stand out very 
clearly. It. is true that at the commence- 
ment of the deed Kamala Mills Ltd. 
has been described and referred to as 
the “Managers” of the assessee through~ 
out the document but mere label or 

nomenclature given to a party in the 
document will not be. decisive. It is 
also true that the several powers. and 
functions were entrusted to Kamala 
Mills Ltd. under clause 1 of the 
Agreement to enable’ it “to manage or 
of the assessee. But 
simply because powers and functions 
were’ given to Kamala Mills Ltd.. for . 
the purpose of “managing: and running 


„the rnilis”. of :the -assessee,. it -would_not.. 


1980 


follow that Kamala Mills: Ltd. was . in 
truth and substance a ‘manager’ of 
the assessee within the meaning of 
S. 2 (24) of the 1956 Act. For this pur- 
pose the Agreement will have to be 
tead.as a whole and the Court will 
have to decide what was the true in- 
tention of the parties in entering into 
such agreement. The two recitals clear- 
ly indicate the object with which and 
the purpose for which. the Agreement 
was entered into. It does appear that 
the assessee was in financially  straiten- 
ed circumstances and on that ac- 
count was utterly unable to carry on 
its business of manufacture and sale 
of yarn and, therefore, the Board of 
directors were in search of a financier 
who would make available the neces- 
sary finances for the running of the 
mill as also to take active interest in 
the business of the assessee and when 
Kamala Mills Ltd. agreed "to assist 
the company (assessee) with sufficient 
finance and manage the mill” belong- 
ing to the assessee on ferms and condi- 
tions that. were approved by the Board 
of directors of the assessee that the 
Agreement was entered into between 
the parties;in other wordsitis clear that 
the dominant object with which 
Agreement was entered into was that 
Kamala Mills Ltd. should really act 
as a financier so that the assessee mill 
could -run and since heavy finances 
were to be procured by Kamala Mills 
Ltd. large powers and functions con- 
nected with the working of the mill 
were entrusted to it. This aspect be- 
comes abundantly clear from clause 16 
of the Agreement wherein the parties 
expressly provided that this Agree- 
ment for management was by way of 
and amounted to an Agency coupled 
with interest so far as Kamala Mills 
Ltd. was concerned and, therefore, re- 
vocation of the Agreement before the 
expiry of the five years’ period was 
made dependent upon 12 months notice 
in writing being given by one party 
to the other and further if such re- 
vocation was done by the assessee suit~ 
able compensation was made payable 
to Kamala Mills Ltd. In other words 
the managerial functions were incl- 
dental and had to be entrusted to 
Kamala Mills because of the financler’s 
role undertaken by it. The large 
powers and functions 
Kamala Mills Ltd. under the several 
ub-clauses of Clause 1. of the Agree- 

1980 S., C/lé H G—# a 
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entrusted to. 


deductible 
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ment .do -show that management of 


substantially the whole, if not the 
whole, of the affairs of the assessee 
company had been made over to 


Kamala Mills Ltd. But the crucial: 
question is whether such management 


was to be done by Kamala Mills btd. 
under “the superintendence, control 
and direction of the Board of Direc- 
tors” of the assessee and in that be- 
half clause 13 of the Agreement which 
we have quoted above is very eloquent. 
In terms it provided that so far as 
the powers conferred and the func- 
tions entrusted to -Kamala Mills Ltd. 
were concerned, the -Board of Directors 
shall not exercise or perform the same 
except by way of general supervision 
and advice and it. was further made 
clear that the Board of directors shall 
not interfere with the discretion of 
Kamala Mills Ltd. in the exercise of 
their functions and powers vested in it 
by virtue of the Agreement. In other 
words, the general supervision or ad-| . 
vice of the Board of directors was o 
such character that the Board had no 
say whatsoever nor could it interfere 
with the discretion of Kamala 
Ltd. in the matter of the exercise of 















of the Agreement 
Mills Ltd. should act as financiers of 
the assessee mill and in the matter of 


never “subject to the superintendence, 
or direction” of the 


tion clearly emerges ` 
struction of the Agreement in question 
then it is obvious that Kamala 
Mills was not acting or working as the 
“Manager” of the assessee within the 
meaning of S. 2 (24) of the Companies 
Act, 1956 and as such the illegality of 
S. 384 of that Act was not attracted. 
In this view of the matter, the re- 


dar years 1957 and 1958 relevant to 
the assessment years 1958-59 and 1959- 
60 could. not be regarded as be 
ing in violation of . Section 384 o 
the Companies Act, -1956 and as such 
the expenditure incurred by way o 
paying such remuneration would be 
88 business expenditure 
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under Section 10 (2) (xv) of the In- 
come-tax Act, 1922, 


9. In view of our aforesaid conclu- 
‘sion the aspects whether the assessea 
had disputed its liability to pay such 
remuneration to Kamala Mills Ltd. or 
had filed a suit at the instance of the 
Company Law Board to recover it back 
from Kamala Mills Ltd. or had ob- 
tained a decree in that behalf against 
Kamala Mills Ltd. become irrelevant. 
However, we would like to place on 
record the fact that the decree ob- 
tained by the assessee against Kamala 
Mills Ltd. has been reversed or set 
aside in appeal by the Kerala High 
Court — a fact which was brought to 
our notice by the Advocate-on-Record 
for the assessee communicated to him 
by his client in a letter dated 22nd 
August, 1979. However, even if in fur- 
ther appeal the trial Courts decree 
were restored and the assessee were 


to recover back the remuneration the 
_ assessee can be taxed on the two 
amounts under Section 41 (1) of the 


1961 Act. 


10. In our view, therefore, the High 
Court was right in answering the 
question in favour of the assessee. The 
appeals are, therefore, dismissed with 
costs, 


S as Appeals dismissed, 
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O. CHINNAPPA REDDY, JJ. 


Criminal Appeal No. 10 of 1979, D/- 13- 
5-1979. 


Mathuraial, Appellant v, 
and another, Respondents. 


Bhanwarlal 


Criminal P. C. (1974) Ss. 146, 145 — 
Attachment made on ground of emer- 
gency — Magistrate’s jurisdiction to pro- 
ceed with enquiry under S. 145 does not 
end — Need not wait for determination 
of rights of parties by competent Court. 


"Criminal Revn. No. 336 of 1978 D/- 12- 
10-1978 (Madh. Pra.) 


TW/ JW/ E893/ 79/ DVT 


Mathuralal v. Bhanwarlal 


ALR. 


The Magistrate’s. Jurisdiction does nof 
come to an end as soon as an attachment 
is made on the ground of emergency. 
S, 146 does not contemplate that regard- 
less of the situation, consequent upon 
which an attachment is effected, it is the 
Civil Court and not the Magistrate that 
is to have further jurisdiction in the mat- 


ter, after an attachment is effected. 1978 


Cr. L. J. 936 Approved; 1978 Cr. L. J. 356 
Disting. Criminal Revn. No. 336 of 1978, 
D/- 12-10-1978 (Madh. Pra.) Affirmed. 
(Paras 3, 6) 
Ss. 145 and 146 of the Criminal P.C. to- 
gether constitute a scheme for the reso- 
lution of a situation where there is a 
likelihood of a breach of the peace be- 
cause of a dispute concerning any land 
or water or their boundaries. If S. 146 is 
torn out of its setting and read indepen: 
dently of S. 145, it is capable of being 
construed to mean that once an attach- 
ment is effected in any of the three situ- 
ations mentioned therein, the dispute can 
only be resolved by a competent Court 
and not by the Magistrate effecting the 
attachment. But S. 146 cannot be so sepa- 
rated from S. 145. It can only be read in 
the context of S. 145. Contextual con- 
struction must surely prevail over isola- 
tionist construction, Otherwise, it may 
mislead. (Para 4) 


In a case of emergency, a Magistrate 
may attach the property, at any time 
after making the preliminary order under 
S. 145 (1). There is no express stipulation 
in S. 146 that the jurisdiction of the_ 
Magistrate ends with the attachment. Nor 


ig it implied. Far from it. The obligation 


to proceed with the enquiry as prescrib< 
ed by S. 145, sub-s. (4) is against any 
such implication. The only provision for 
stopping the proceeding and cancelling 
the preliminary order is to be found in 
S. 145 (5) and it can be on the ground 
that there is no longer any dispute likely 
to cause a breach of the peace. An emer~ 
gency is the basis of attachment under 
the first limb of S. 146 (1) and if there 
is an emergency, no one can say. that 
there is no dispute likely to cause a 
breach of the peace. (Para 4) 


A comparative study of Ss. 145 & 146 
as they stood, before 1955 and after 1955 
under the old Code and as they now stand 
under the 1973 Code, also leads to the 
conclusion that the Magistrate’s jurisdic~ 
tion does not end as soon as at an attach- 
ment is made on the ground of emergen- 


cy. The provisions of Ss, 145 and 146 of 


1986 


the 1973 Code are substantially the same 
as the corresponding provisions before 
the 1955 amendment of the old Code. 


Cases Referred : Chronological Paras 


AIR 1978 SC 333: (1978) 2 SCR 353; 1978 
Cri LJ 356- 1, 6 
2978 Cri LJ 936 (Gau) ` 6 


(Para 5) ` 


M/s. D. N. Mukherjee and N. R. Chou- 
dhary, Advocates, for Appellant; Mr. Dal- 
veer Bhandari, Advocate, for Respon- 
dent No. 1, _ 


CHINNAPPA REDDY, J.:— On the re- 
port of the Station House Officer, Manak 
Chowk, Ratlam, that there was a dispute 
between Mathuralal and Bhanwarlal con- 
cerning a house situated in Kambalpattl, 
Ghas Bazar, Ratlam, which was likely to 
cause a breach of the peace, the Sub- 
Divisional Magistrate, Ratlam, passed a 
preliminary order under S. 145 (1) of the 
Code of Criminal Procedure 1973, on 1st 
March, 1978. On 2nd March, 1978, the 
learned Magistrate attached the subject 
of dispute under S. 146 (1) Criminal Pro- 
cedure Code considering the case to be 
one of emergency. Thereafter, when the 


learned Magistrate wanted to proceed. 


with the enquiry under S. 145 Cr. P. C., 


an objection was raised by Mathuralal 
such an enquiry was incompetent 


that 
once the subject of the dispute had been 
attached under S. 146 Cr. P. C. The objec- 
tion was overruled by the learned Magis- 
trate. Successive Revisions taken before 
the Sessions Judge. and the High Court 
having borne no fruit, 
filed the present appeal by special leave 
of this Court. The High Court, we may 
mention here, thought that the matter 
was concluded against the appellant by 
Ehe decision of this Court in Chandu Naik’ 
y. Sitaram B. Naik, (1978) 2 SCR 353% 
978 Cri LJ 356. 


2. Shri Mukherji, learned counsel for 
the appellant urged that under S. 146 of 
the Cr. P. C. of 1973, an attachment of the 
subject of dispute could be effected in 
three situations: (i) if the Magistrate at 
any time after making the order under 
S. 145 (1) considered the case to be one 
of emergency, or (ii) if he decided that 
none of the parties was then in such pos- 
session. as was referred to in S. 145, or 
(iii). if he was unable to satisfy himself 
as to which of them was then in such 
possession of the subject of dispute. The 
attachment so effected, regardless of the 
gituation consequent upon which it was 
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Mathuralal has 
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effected, was to subsist until a competent 
Court determined the rights of the par- 
ties with regard to the person entitled to 
possession, This, he urged, clearly indi- 
cated that after an attachment was ef- 
fected it was the Civil Court and not the 
Magistrate that was to have further 
jurisdiction in the matter. He contrasted 
the provisions of S. 146 (1) of the present 


Code with the provisions of S. 146 (1) and 


the third proviso to S. 145 (4) of the 
Cr. P. C. of 1898 as amended by Act 26 
of 1955. He drew our attention to the 
circumstance that the third proviso to 
S. 145 (4) of eld Code empowered the 
Magistrate, if he considered the case one 
of emergency, to attach the subject of 
dispute pending his decision under that 
Section, while S. 146 (1) of the previous 
Code empowered the Magistrate to attach 
the subject of dispute if the Magistrate 
was of the opinion that none of the par- 
ties was then in possession or if the Mag- 
istrate was unable to decide as to which 
of them was in such possession and there- 
after to refer to the Civil Court for deci- 
sion the question whether any and which 
of the parties was in possession of the 
subject of dispute. Therefore, he said, un- 
der the previous Code, in the case of at- 
tachment ‘because of emergency the Mag- 
istrate was himself competent to decide 
the question of possession and in the 
other two cases he was to refer the dis- 
pute to the Civil Court, whereas, under 
the present Code, in all the three situa- 
tions the. Magistrate was to leave the 
matter for adjudication by the Civil 
Court. Thus, the submission of Shri Mu- 
kherji was that while under the previous 
Code it was permissible to attach the 
subject of dispute pending enquiry by the 
Magistrate. as . contemplated by S. 145, 
such attachment pending decision by the 
Magistrate was not permissible under the 


‘provisions of the present Code. Accord- 


ing to him so soon as the Magistrate ef- 
fected an attachment he had nothing fur- 
ther to do except await the decision or 


‘the directions of the Civil Court, 


3. Though at first blush there appeared 
to be force in the submissions- of S 
Mukherji, a closer scrutiny of the provi- 
sions of Ss, 145 and 146 exposes their un- 
soundness, It may perhaps be desirable, 
at this stage to extract the provisions of 
Ss. 145. and 146, to the extent that they 
are relevant, in the Code of 1898 before 
it was amended in 1955, in the Code of 
1898 after it was amended in 1955 and 
in the Code of 1973: — 
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1898 Code before it waa. 


amended in 1956 - 
(a) 


1465. (1) Whenever a Dis. 
trict Magistrate, Sub.Diyi. 
sional Magistrate or Magis. 
trate of the first class is 
satisfied frome police. report 
or other information that a 
dispute likely to cause & 
breach of the peace exists 
concerning any land or 
ater or the boundaries 
thereof within the local 
limits of his jurisdiction, he 
shell make an order in writ- 


ing, stating the grounds of | 
hig being so satisfied, and. 


requiring the parties con. 
cerned in such -dispute to 


attend his Court in person... 


or by pleader, within.a time 
fo be fixed by such Magis. 
irate, and to put in written 
statements- of their respec- 
tive claims as respects the 


fact of actual possession of ` 


the subject of dispute. 


@ ne 

(3) A copy of the order 
shall be served in manner 
provided by this Code for 


the service of a summons 


upon such person or persons 
as the Magistrate may direct, 
and at least one copy shall 
be published by being affix. 


ed to some conspicuous place | 


at or near the subject of did. 


(4) The Magistrate shall 
then, without reference to 
the merits or the claims of 


any of such parties toa right: 


to possess the subject of dis- 
pute, peruse the statements 


so pub in, hear the parties, - 


receive all such evidence ag 
may be produced by them 
respectively, consider the 
effect of such evidence, take 
„Buch - further evidence (if 
any) as. he thinks necessary, 
and, if possible, decide whe- 


_ trate of the 


. thereof, 
limits of his jurisdiction. he - 
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1898 Oode after the amend. 
| ment of 1955 


(b) 


146. (1) Whenever a Dis. 
trict Magistrate, Sub-Divi- 
sional Magistrate or Magis. 
firat alaas is 
satisfied from a police.report 
or other information that a 
dispute Likely to cause a 
breach of the peace exists 
concerning any land or 
water or the boundaries 
within the local 


shell make an order in writ. 
ing, stating the grounds of 
his being so gatisfied, and 
requiring the parties ton- 
cerned in such dispute to 
attend his Court in person 


_. Or by pleadex, within a time. 


to be fixed by such Magis. 


- trate, and to put in written. 


statements of their respec- 
tive claims as respects the 


fact of actual possession of. 
the gubjeat of dispute and . 


furthex requiring them to 


putin such documenta, or to- 


adduce, by putting In affida- 
vits, the evidence of such 
persons, as they rely upon in 


- gupport of moh claims. 


(2) o we 
(3) A copy of the order 


shall be served in manner. 


provided by. this Code for 
the gervice of e summons 
upon. such person or persons 
as the Magistrate may direst, 


and at least one copy shall 
` be published by being affixed 


to some conspicuous place at 
or near the gubjeat of dis- 


pute. — | 
(4) The Magistrate shall 


then, without reference to 
the merits or the claims of 
any of such parties to a right 
to possess the subject of dis. 
pute, peruse the statements, 
documenta and affidavita, if 
any, so put in, hear . the 
parties and conclude the in- 


quiry, as far as- may be. 
‘practicable, within a period 
‘of two months from the date 


of the appearance of the 
parties before him and, it 


1973 Code 


~ (o) 


meme e e a 


145. (1) Whenever an He. 
cutive Magistrate. is satiafied 
from a report of a police 
officer or- upon other infor. 
mation that a dispute likely 
to cause @ breach of the 
peace exists concerning any 
land or -water ox the boun- 
daries thereof, within his 
local jurisdiction, he shall 
make an order in writing, 
stating the grounds of his 
being so satisfied, and re- 
quiring the parties concern- 
ed in such dispute to attend 
his Court in person or by 
pleader, on a specified date 


W meeer e aay aa 


and time, and to put in writ- 


ten statements of their res- 
pective- claims as respects 


‘the fact of actual possession 
-of the subject of dispute. 


(3) eos 

(3) A copy of the order 
shall be served in the manner 
provided by thig Qode for 
the gervice of a summons 
upon such person or persons 


aa the Magistrate may direct, 


and et least one copy shall 
be published by being affixed 


` to some conspicuous place af 


or near the gubject of dis- 
pute. , 
(4).\The Magistrate shall 


'.- then, without reference to 
-¢he merits or the claims of 
‘any of the parties to a right 


to possess the aubject of dis. 
pute, peruse the statements 
ao put in; hear the parties, 
receive all such evidence aa 
may be produced by them, 
take guch further evidence, 
if any, àg he thinks neces. 
sary, and, if posible, decida 
whether any and which of 
the parties wad, at the date 


a 


b 
a ee 
ea 





| @ 2. 
ther any and which of. the 
parties was at the date of the 
order before mentioned in 


puch possession of the Sale 


subject: 
Provided that... eee 


Provided also that if the 
Magistrate considers the case 
one of emergency, he may 
atany time attach the sub- 


ject of dispute, pending his — 


decision under this section. 
(5) Nothing in this section 
shall preclude any party so 
requised to attend, or any 
other person intexested, from 
showing thet no such dispute 


.a8 aforesaid exists or has. 


existed; and in such cage the 
Magistrate shall cancel hig 
said order, and all further 


proceedings thereon shall ba 


stayed; but, subject to such 
cancellation, the order of the 
Magistrate under sub-s. (1) 
shall be final 

(6) If tha Magistrate de- 
cides that one of the parties 


wad or should under the first 
proviso to aub-s. (4) be treat 


ed as- being in such pomes- 
gion of the said subject, he 
shall issue an order declar- 
ing auch party. to be entitled 
-fo possession thereof until 
evicted therefrom in dus 
course of law. and forbid. 


ding all disturbance of auch: 


possession until auch avie- 
tion, and when he proceeda 
under the. firah proviso to 
- gub-s. (4)- may restore to 
possession the party- forcibly 
and wrongfally disposesesed. 


146. (1) If the Magistrate 
decides that none of the par- 
ties was then in such posses- 
sion, or is unable to gatisty 
himself sa to which’ of them 


‘was then in such possession - 
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(b) - 

possible, decide the question 
whether any and which of 
the parties was at the date 
of the order before men- 
tioned in such ‘possession 7 
the said subject: - 

` Provided that. re i 

Provided further that, ... 

Provided algo that, if. the 


: Magistrate ‘considers the casa 


one of emergency, he may s$ 
any time attach the subject 


of dispute, pending his deci. 


sion under thig section. — 

(5) Nothing in this section 
shall preclude any party so 
required. to attend, or any 


oiher person interested, from 


showing that no auch dispute 
ag aforegaid-. exists. or has 
existed; and in such case the 
Magistrate shall cancal his 
said order, and all further 
proceedings thereon shall be 
stayed, but, subject to auch 


‘gancellation, the order of the 


aac iciren 1 ander sub-a. (1) 
shall be fi 
(8) H re Magistrate da- 


Oides that one of the parties. 
- Was or 


should under the 
geeond proviso fo sub.s. (4) 
be treated: ag being in such 
possession of the said sub- 
ject, he shall isaue an order 
declaring such party to be 
entitled to possession thereof 
until ‘evicted therefrom in 
due course of law, and for. 
bidding all disturbance of 


such possession until guoh . 


eviction and. when he pro 


. g8eds under the second pro. 
- viso to anb-g: (4), may rea. 


tore to possession thoe- pany 
forcibly and ee 
possessed. - 


(8) ee 


ot 


146. (1) it the Staglahraie 
is of opinion thai none of 
the parties was then in auch 
possession, of the subject of 
dispute, he may attach it 


and draw upa smtement of | 


the facts of the case and for. 


dispute: - 


aaaeeeaa nt 
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(a) 


of- the order made by him 
under gub-s. (1), in posses. 
sion of the subject of 


= . 


Ponida as 


` (5) Nothing in thig seotion 
shall preclude any party B0 
required to attend, or any 
other person interested, trom 
showing that no guch dispute 
a8 aforesaid exists or has 
existed; and in auch case the 
Magistrate shall cancel hig 
gaid order, and all further 
proceedings thereon shall be 
stayed, but, subject to such 
cancellation, the order. of the 
ana i — sub.g. (1) 
shall be fi 
(6) (a) a a Magistrate do. 
cides that one of the parties 
was or should under the pro 
viso to sub.g. (4) be treated 
as being,.in such possession 
of the said subject, he ghall 
luo.. an order declaring 
such party. to be entitled 
to possession. thereof until 
‘evicted therefrom in due 
course of law, and forbidding 
al] disturbance. of such pos. 
session until such eviction 
and when he proceeds under 
the proviso to sub-s. (4), 
may restore to possesion 
the party forcibly and anus. 


fully digpossesged. 


( 

146. (1) If the caren 
at any time after making the 
order under subs. (1) of 
8. 145 considers the case to 
be one of emergency, or if 
he decides that none of the 
parties wag then in such 
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| (a) 


may attach if until a com- 
petent Court has determined 
the righta of the parties 
thereto or the person enil- 
tled to possession thereof: » 





Provided that the District 
Mavistrate or the Magistrate 
who has attached the subject 
_ of dispute may withdraw the 
‘attachment at any time if he 
is satisfied that there is no 
lonzer any likelihood of a 
breach of the peace in regard 
to the subject of dispute. — 


- (2) When the Magistrate 
attaches the subject of dis- 
pute, he may, if he thinks 
fit and if no receiver of the 
property, the -subject of dis 
pute, has been appointed by 
any Oivil Oourt appoint a 
receiver thersof, who subject 
to the control of the Magis- 
trate, shall have all the 
‘powers of a receiver ap. 
pointed under the Code of 
Oivil Procedure, 


Provided that, in the event 
of a recoiver of the property, 
the subject of dispute. being 
subsequently appomted by 
any Oivil Court,- possession 


shall be made over to him . 


by the receiver appointed by 
the Magistrate who shall 
#hereupon be discharged. 
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(b) 


ward the record of the pro. 


ceeding to a Civil Court of 
competent jurisdiction to de. 
cide the question whether 
any and which of the parties 
was in possession of the sub- 
ject of dispute at the date of 


‘the order ag explained in 


sub.s. (4) of S145; and- he 
shall direct the parties to 
appear before the Civil Court 
ye date to be fixed k 


Provided that the District 
Magistrate or the Magistrate 
who has attached the subject 
of dispute may withdraw the 
attachment st any time, if 


he is satiafied that there is” 


no longer any likelihood of a 
breach of the peace in regard 
to (a subject of dispute. 

1 ee eee ace 
MAB) vcs. casa: Yous 

ta sas pee eon 


IDs eee. Sees 
Se 
2} When "the ‘Mngteteate 


attaches the: subject of dis. 
pute, he may, if he thinks 
fit and if no receiver of the 
property, the subject of dis- 
pute has been appointed by 
any QOivil Court appoint a 
receiver thereof who subject 
to the control of the Magis- 
trate, shall have all the 
powers of a receiver ap. 
pointed under the Code. of 
Oivil Procedure. 


Provided that in the evont 


of a receiver of the property, 
the subject of dispute. being 
subsequently appointed by 
any Oivil Court, possession 
shall be made over to him 
by the receiver appointed by 
the Magistrate. who shall 
thereupon be discharged. 
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(o) 


possession as is referred to 
in §. 145, or if he is unable 
to gatisfy himself as to 
which of them was then in 
such possession of the sub. 
ject of dispute, he may 
attach the subject of dispute 
until a competent Court hag 
determined the rights of the 
parties thereto with regard 
to the person entitled to tha 
possession thereof. 


Provided that such Magis. 
trate may withdraw the at. 
tachment at any time if ha 
is satisfied that there ip no 
longer any likelihood of 
breach of the peace with 
regard to the gubject of. 
dispute. 


(2) When the Magistrate 
attaches the subject of dis. 
pute he may, if no receiver 
in relation to such aubject of 
dispute hag been appointed 
by any Civil Oourt,.make 
such arrangements as he con. 
siders proper for - looking 
after the property or if he 
thinks fit appoint a receiver - 
thereof, who shall have, 
subject to the control of the 
Magistrate, all the powerg 
of a rectiver appointed 
under the Code of Civil Pro. 
cedure, 1908 (5 of 1908): 

Provided that in the event 
of a receiver being subse. 
quently appointed in relation 
to the subject of dispute by any 
Civil Court, the Magistrate — 

(a) shall order the re. 
ceiver appointed by him to . 
hand over the possesgion of 
the subject of dispute to the 
receiver appointed by the 
Civil Court and shall there- 
sie discharge fhe receiver 

ted by him; 
tb) may make auch other 
incidental or consequential 
orders as may be just. 
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4. Quite obviously, Ss. 145 and 146 of 
the Cri P. C. together constitute & 
[scheme for the resolution of a situation 


where there is a likelihood of a breach 
of the peace because of a dispute con- 
cerning any land or water or their boun- 
daries. If S. 146 is torn out of its setting 
and read independently of S. 145, it is 
capable of being construed to mean that 
once an attachment is effected in any of 
the three situations mentioned there- 


in, the dispute can only be 
resolved by a competent Court 
and not by the Magistrate ef- 


fecting the attachment, But S. 146 can- 
not be so separated from S. 145. It can 
only be read in the context of S. 145. 
Contextual construction must surely pre- 
vail over isolationist construction. Other- 
wise, it may mislead. That is one of the 
first principles of construction. Let us 
therefore look at S. 145 and consider 
S. 146 in that context. S. 145 contem- 


plates, first, the satisfaction of the Magis- , 


trate that a dispute likely to cause a 
breach of the peace exists concerning any 
land or water or their boundaries, and, 
next, the issuance of an order, known to 
lawyers practising in the Criminal Courts 
as a Preliminary Order, stating the 
grounds of his satisfaction and requiring 
the parties concerned to attend his Court 
and to put in written statements of their 
respective claims as regards the fact of 
actual possession of the subject of dis- 
pute. A preliminary order is considered 
so basic to a proceeding under S. 145 that 
a failure to draw up a preliminary order 
has been held by several High Courts to 
vitiate all the subsequent proceedings. It 
is by making a preliminary order that the 
Magistrate assumes jurisdiction to pro- 
ceed under Ss. 145 and 146. In fact, the 
first of the situations in which an attach- 
ment may be effected under S. 146 of the 
1973 Code has to be “at any time after 
making the order under sub-s. (1) of 
S. 145” while the other two situations 
have, necessarily, to be at the final stage 
of the proceeding initiated by the. preli= 
minary order. Now, the preliminary or- 
der is required to enjoin the parties nof 
only to appear before the Magistrate on 
a specified date but also to put in their 
written statements. Sub-s. (8) of S. 145 


prescribes the mode of service of the- 


preliminary order on the parties. Sub- 
sec. (4) casts a duty on the. Magistrate to 
peruse the written statements of the par- 
ties, to receive the evidence adduced by 
them, to take further evidence if neces- 


sary and, if possible, to decide which of 
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the parties was in possession on the date 
of the preliminary order. If the Magis- 
trate decides that one of the parties waa 
in possession he is to make a final order 
in. the manner provided by sub-s. (6). 
Provision for the-two situations where 
the Magistrate is unable to decide which 
of the parties was in possession or where 
he is of the view that neither of them 
was in possession-is made in S. 146 under 
which he may attach the subject of dis- 
pute until the determination of-the rights 
of parties by a competent Court, The 
scheme of Ss. 145 and 146 is that the 
Magistrate, on being satisfied about the 
existence of a dispute likely to cause a 
breach of the peace, issues a preliminary 
order stating the grounds of his satisfac- 
tion and calling upon the parties to ap- 
pear before him and submit their written 
statements. Then he proceeds to peruse 
the statements, to receive and to take 
evidence and to decide which of the par- 
ties was in possession on the date of the 
preliminary order. On the other hand if 
he is unable .to decide who was in such 
possession or if he is of the view that 
none of the parties was in such posses- 
sion he may say so. If he decides that 
one of the parties was in possession, he 
declares the possession of such party. In 
the other two situations he attaches the 
property. Thus a proceeding begun with 
a preliminary order must.be followed up 
by an enquiry and end with the Magis- 
trate deciding in one of. three ways and 
making consequential orders, There is no 
half way house, there is no question of 
stopping in the middle and leaving the 
parties to go to the Civil Court. Proceed- 
ing may however be stopped at any time 
if one or other of the parties satisfies the 
magistrate that there has never been or 
there is no longer any dispute likely to 
eause a breach of the peace. If there is 
no dispute likely to cause a breach of the 
peace, the foundation for the jurisdiction 
of the magistrate disappears. The magis- 
trate then cancels the preliminary order, 
This is provided by S. 145 sub-s. (5). | 
Except for the reason that there is no 
dispute likely to cause a breach of the 


peace and as provided by S. 145 (5), a 
proceeding initiated by a preliminary 
order under S. 145 (1) must run its full 
course, Now, in a case of emergency, a 
magistrate may attach the property, at 
any time after making the preliminary 
order. This is the first of the situations 
provided in S. 146 (1) in which an attach- 
ment may be effected, There is no axprass 
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stipulation in. S. 146 that the jurisdiction 
of the magistrate ends with the attach- 
ment. Nor is it implied, Far from it, The 


obligation to proceed with the enquiry 
as prescribed by S. 145 sub-s, (4) is 
against any such implication. Suppose a 
magistrate draws up a preliminary order 
under S. 145 (1). and immediately follows 
it up with an attachment under Sec- 
tion 146 (1), the whole exercise of stat- 
ing the grounds of his satisfaction and 
calling upon the parties to appear before 
him and submit their written statements 
becomes futile if he is to have no further 
jurisdiction in the matter. And yet he 
cannot make an order of attachment 
under S. 146 (1) on the ground of emer- 
gency without first making a preliminary 
order in the manner prescribed by Sec- 
tion 145 (1). There is no reason why we 
should adopt a construction which will 
lead -to such inevitable contradictions, 
We mentioned a little earlier that the 
-fonly provision for stopping the proceed- 
ing and cancelling the preliminary order 
is to be found in S. 145 (5) and it can 
only be on the ground that there is no 
longer any dispute likely to cause a 
breach of the peace, An emergency is the 
basis. of attachment under the first limb 
of .S. 146 (1) and if there is an emergency, 
no one can say that there is no dispute 
likely to cause a breach of the peace. 


5. Let us examine if a comparative stu- 
dy of the provisions as they stood, before 
1955 and after 1955 under the old Code 
and as they now stand under the 1973 
Code lead us to a conclusion other than 
that: indicated in the preceding para- 
graph. From the comparative table of the 
provisions, it is seen that there were two 
principal charges made by the 1956 
' amendment. The first was that the preli- 
minary order was also to require the 
parties to put in documents. and the affi- 
davits: of such persons as they intended 
to rely upon in support of their claims. 
The Magistrate was to decide the case 
on a consideration of the written state- 
ments, the documents and the affidavits 
‘put in by the parties and after hearing 
them. The position earlier was that the 
parties had the right to adduce evidence 
and the Magistrate could take further 
evidence if he so desired. The second 
change was that in the two situations 
where he was unable to satisfy himself 
as to which of the parties was in posses- 
sion or where he decided that none of the 

. parties was in possession, after attaching 


the property, the Magistrate was himself 
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to refer the dispute to the Civil Cour 
instead of leaving it to the parties to go 
to the Civil Court. He was to obtain the 
finding of the Civil Court and thereafter 
conclude the proceeding under S, 145 
Cr. P. C. in conformity with the decision 
of the Civil Court. The revised procedure 
introduced by the 1955 amendment was 
not found to work satisfactorily and, 
therefore, it was, apparently, thought des 
sirable to revert to the old procedure, 
The provisions of Ss. 145 and 146 of th 
1973 Code are substantially the same as 
the corresponding provisions before the 
1955 amendment. The only noticeabl 
change is that the second proviso to Sec- 
tion 145 (4) (as it stood before the 1955 
amendment) has now been transposed to 
S. 146 but without the words “pending 
his decision under this Section” and with 
the words “at any time after making tha 
order under S. 145 (1)” super-added. Tha 
change, clearly, is in the interests of con- 
venient draftsmanship. All situations in 
which an attachment may be made are 
now mentioned together in S. 146. The 
words “pending his decision under this 
section” have apparently been omitted as 
unnecessary since S. 145 provides how 
the proceeding initiated by a preliminary 
order must proceed and end and there- 
fore an attachment made ‘at any tima 
after making the order under S. 145 (17 
can only continue until the termination 
of the proceeding. At the termination o 
the proceeding, if he finds one of the par- 
ties was in possession as stipulated, the 
Magistrate must make an order as pro- 
vided in S. 145 (6) and withdraw the at- 
tachment as provided in S. 146 (1) since 
there can be no dispute likely to cause a 
breach of the peace once an order in 
terms of S. 145 (6) is made, 


6. In our view, it is wrong to hold that 
the Magistrate’s jurisdiction ends as soon 
as an attachment is made on the ground 
of emergency. A large number of cases 
decided by several High Courts some 
taking one view and the others a different 
view were read to us. We do not consi- 
der it necessary to refer to them except 
to acknowledge that we derived conside- 
rable assistance from the Judgment of 
Lahiri, J., in- Kshetra Mohan Sarkar v, 
Puran Chandra Mandal, 1978 Cri LJ 938 
(Gau), in arriving at our conclusion. Wa 
may -also add that the question now af 
issue did not arise for consideration in 
Chandu Naik v. Sitaram B. Naik. Whaf 
was decided there was that a proceeding 
under S. 145 Cr. P. C. did not abate be- 
cause of S. 8 of the Maharashtra .Vacani 
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Land (Prohibition of Unauthorised Occu- 

pation and Summary Eviction) Act, 1976. 

in the result the appeal is dismissed. 
Appeal dismissed: 





AIR 1980 SUPREME COURT 248 
: 1980 Cri. L. J. 8 
(From: Punjab & Haryana)* 
V. R. KRISHNA IYER AND 
P. N. SHINGHAL, JJ. 
Criminal Appeal No. 506 of 1979, 
D/- 10-9-1979. 
Phul Singh, Appellant v. State of Har- 
yana, Respondent. 5 
Penal Code (1860), Ss. 376 and 53 — 
Conviction for rape — Sentence — Ac- 
cused aged 22 years and not a habitual 
offender — Sentence reduced from four 
years’ R. L to two years’ R. I. : 


Ordinarily, rape is violation, with vio- 
lence, of the private person of a woman 
„~ an outrage by all canons. In our 
conditions of escalating sex brutality a 
four-year term for rape is not excessive. 
However, in the instant case the accused 
was in his early twenties and he was not 
a habitual offender and signs of repen- 
fance were seen. The families of accused 
and victim being closely related, were 
also ready to take a lenient view of the 
situation. In the circumstances the sen- 
tence was reduced from 4 years to 
2 years’ R. L 


Sentencing efficacy in cases of lust- 
foaded criminality cannot be simplisti~ 
cally assumed by award of long incarce- 
ration, for, often that remedy aggravates 
the malady. Punitive therapeutics must 
be more enlightened than the blind stra- 
tegy of prison severity where all that 
happens is sex starvation, brutalisation, 
criminal companionship, versatile vices 
through bio-environmental pollution, de- 
‘ humanised cell drill under ‘zoological’ 
conditions and emergence, at the time of 
release, of an embittered enemy of society 
and its values with an indelible stigma 
as convict stamped on him—a potentially 
good person ‘successfully’ processed into 
a hardened delinquent. (Paras 2, 3) 
Cases Referred : Chronological Parag 
AIR 1978 SC 1675 : 1978 Cri LJ 1741 4 


Mr. Harbans Singh Marwah, Advocate, 
for Appellant; Mr. R. N. Sachthey, Advo- 
cate, for Respondent. 


"Criminal Appeal No. 166 of 1978 Dist 
5-1979 (Punj & Har). 
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' KRISHNA IYER, J.:— A phbilanderer 
of 22, appellant Phul Singh, overpowered 
by sex stress in excess, hoisted himself 
into his cousin’s house next door, and in 
broad day-light, over-powered the temp- 
tingly lonely prosecutrix of twenty-four, 
Pushpa, raped her in hurried heat and 
made an urgent exit having fulfilled his 
erotic sortie. The screaming victim com- 
plained to her mother working in the 
field; thereafter a first information, pro- 
secution and conviction ensued, a sen- 
tence of 4 years’ R. I. was imposed by the 


Sessions Court, and the High Court af- 


firmed it in appeal. The broad facts bear- 
ing on the instant act of carnal assault 
look too probable for pettifogging legal- 
istics about poor corroboration, consent 
and false implication to devalue their 
credibility. The culpability is beyond 
doubt and we uphold the conviction. 


2. Ordinarily, rape is violation, with 
violence, of the private person of a wo- 
man — an outrage by all canons. In our 
conditions of escalating sex brutality a 4- 

ear term for rape is not excessive. But 

re, the offender is in his early twenties 
and signs of repentance are seen. The vic- 
tim and her parents have forgiven the 
molester who is a first cousin, says coun- 
sel. An affidavit from the father-in-law 
of the woman has been filed and, if 
needed counsel is ready to produce the 
victim’s statement that she has forgiven 
the criminal. While it is possible that the 
accused may procure such 
from an unwilling victim, 
mains that the two families being close 
cousins are ready to take a lenient view 
of the situation. Of course, this does not 
bind the Court in any manner. There- 
fore, taking an overall view of the fami- 
liar and the criminal factors involved, 
reduce the imprisonment from 4 years to 
2 years’ R L 

3. We must, however, direct our at- 
tention in a different penological direc- 
tion. For, sentencing efficacy in cases of 
lust-loaded criminality cannot be simpli- 
stically assumed by award of long incar- 
ceration, for, often that remedy aggra- 
vates the malady. Punitive therapeutics 
must be more enlightened than the blind 
strategy of prison severity where all that 
happens is sex starvation, brutalisation, 
criminal companionship, ‘versatile vices 
through bio-environmental pollution, de- 
humanised cell drill under ‘zoological’ 
conditions and emergence, at the time of 
release, of an embittered enemy of so- 
ciety and its values with an indelible 
stigma as convict stamped on-him — a 
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potentially good person ‘successfully’ 
processed into a hardened delinquent, 
thanks to the penal illiteracy of the Pri- 
son System. The Court must restore the 
man, ` 


4. A hyper-sexed homo sapien cannot 
be habilitated by humiliating or harsh 
treatment, but that is precisely the per- 
version of unreformed Jail Justice which 
some criminologists have described as 
the crime of punishment, This Court has 
held, in Sunil Batra’s case, (AIR 1978 SC 
1675), and later that, constitutionally 
viewed, punitive deprivation of personal 
freedom must be goal-oriented and hu- 
manely restorative, apart from being de- 
terrent. The insulated years behind the 
insensitive bars must possess a hospital 
setting if correction is a social purpose, 
as Gandhiji often insisted. In-prison 
treatment must, therefore, be geared to 
psychic healing, release of stresses. resto- 
ration of self-respect and cultural nor- 
malisation, apart from training to adapt 
oneself to the life outside. The functional 
failure of our pachydermic prison pro- 
jects, exacerbated by its tension and 
trauma on the one hand and the reverse 
ethos inside on the other, deserves judi- 
cial cognisance. The current efforts of 
Governments, Central and State, to re- 
form jail regimen, we hope, will give a 
better deal to the caged community. For 
these reasons, in this case, we deem it 
desjrable to superadd to the sentence of 
imprisonment a few directives to ensure 
that the carceral period reforms the con 
vict, 


5. The appellant is not a ‘habitual’ 
and has no vicious antecedents except this 
fugitive, randy molestation which is bad 
enough in a society where women are 
often socially weak and sexually victi- 
mised. It may be marginally extenuatory 
to mention that modern Indian conditions 
are drifting into societal permissiveness 
on the carnal front promoting proneness 
to pornos in life, what with . libidinous 
‘brahmacharis’, womanising public men, 
lascivious dating and mating by unwed 
students, sex explosion in celluloid and 
book stalls and corrupt morals reaching 
a new ‘high’ in high places. The uncon- 
victed deviants in society are _demoralis- 


ingly large and the State has, as yet, no- 


convincing national policy on female flesh 
and sex sanity. We hope, at this belated 
hour, the Central Government will de- 
fend Indian womanhood by stamping out 


voluptuous meat markets by merciless. 
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criminal action. Isolated prosecutions and 
annual suppression rhetoric will stultify. 
the law where the vice is widespread and 
the larger felons are often let loose, 


6. This reflection apart, we must, as 
part of the sentencing package, design a. 
curative course for this prisoner to rid 
him of his aphrodisiac overflow and re; 
store him into safe citizenship. 


7. He is a youth barely 22 with no 
criminal antecedents save this offence. He 
has a young wife and a farm to look 
after. Given correctional courses through 
meditational therapy and other measures 
his erotic aberration may wither away. 
A man like the appellant has a reason- 
able prospect of shaping into a balanced 
person, given propitious social environs, 
curative and congenial work and techni- 
ques of internal stress release or of res 
formatory self expression. 


8. In this background, we regard a 
four-year term of rigorous imprisonment 
more hardening than habilitative, even 
though we deplore the sex violence the 
young appellant has inflicted on his cou- 
sin’s wife snatching a tricky opportunity. 
Even so, the incriminating company of 
lifers and others for long may be counter- 
productive, and in this perspective, we 
blend deterrence with correction and re- 
duce the sentence to rigorous imprison- 
ment for two years. We wish to empha- 
sise that the special circumstances of this 
case constrain us to relent a little on 
principle because the restorative ap- 
proach to sentencing has been jettison 
by the courts below, — . T 


9. The task is not done by a negativa 
reduction in the prison term. What is 
more important is a set of positive pre- 
scriptions which will ensure his turning 
a new leaf. One major method in secur- 
ing this goal is to keep alive the family 
tie of the person in prison so that he may 
not deteriorate into a non-person. With- 
in limits of the Prison Act and Rules 
thereunder, the State Government or the 
Inspector-General of Prisons will ensure 
that on parole, furlough or orders, the 
young appellant turns a new leaf of nor- 
mal life. 


` Sentence reduced 
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AIR 1980 SUPREME COURT 251 
: 1980 Tax. L. R. 8 
(Fram: 1973 Tax LR 260 (Cal)) 
_ N. L UNTWALIA AND 

é R. S. PATHAK, JJ. 

Civil Appeal No. 2366. of 1972, D/- 
10-10-1979. 

M/s. Reliance Jute and Teduntvies Ltd., 
Appellant. v.: Commissioner of Income- 
tax, West Bengal, Calcutta, Respondent. . 

Income-tax Act (1922), S. 24 (2) (iii) — 
Applicability Assessee’s business, 
manufacture of Jute — Assessment year 
1960-61 —- Unabsorbed loss of assessment 


year 1950-51 cannot be set off against- 


business imcome of - 


1960-61. 


It is a cardinal principle of the tax law 
that the law to be applied is that in force 
in the assessment year unless otherwise 


assessment year 


_ provided expressly or by necessary im- 


plication. When an assessment of asses- 
see (carrying on business in-jute manu- 
facture) for the assessment year 1960-61 
is to be made and S. 24. (2).is invoked, .it 
is S. 24 (2) as in force in that assessment 
year which has to be applied. That is the 
provision as amended by the Finance 
(No. 2) Act, 1957. There is no question 
of the assessee possessing. any vested 


right under the law as it stood before. 
-the amendment. The assessment for one. 


assessment year cannot, in the absence 
of a contrary provision, be affected by 
the law in force in another assessment 
year. Therefore, the unabsorbed loss of 
Rs. 15,50,189 of the assessment year 
1950-51 cannot be. carried . forward for 
more than eight years, and consequently 
cannot be set off against the business 
income of the assessment year 1960-61. 
AIR 1953 SC 439 and AIR 1966 SC 1385 
Foll; AIR 1962 SC 974, Dist; 1973 Tax 
LR 260 (Cal), Affirmed. (Para 6) 
Cases Referred: Chronological Paras 
(1966) 60 ITR 262: ATR 1866 SC 1385 6 
(1962) 44 ITR 714: AIR 1962 SC 974 8 
(1951) 20 ITR 572: ATR 1953 SC 439 6 

Mr. V. S. Desai, Sr. Advocate (M/s. 
S8. R. Agarwal, Anip Sachthey, Praveen 
Kumar and Miss Bina Gupta, Advocates 
with him), for Appellant; Mr. T. A. 
Ramachandran and Miss A. Subhashini, 
Advocates, for Respondent. 

R. S. PATHAK, J:— This appeal by 
certificate under Section 66-A (2) of the 
Indian Income-tax Act, 1922 raises a 
question involving the interpretation of 
Section 24 (2) (iii) of that Act. . 
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2, The assessee is a company carrying 
on the business of manufacturing. jute 
goods. The -case relates to the. assessment 
year 1960-61, for which the relevant ac- 
counting period ig the financial year end- 
ing March 31, 1960. . 


' 3. While making the assessment for 
the assessment year. 1959-60, the Income- 
tax ‘Officer set off the unabsorbed busi- 
ness loss of Rs. 1,58,845 for 1949-50 and 
Rs. 5,70,952 for- 1950-51 against the busi- 
ness income of that year and directed 
that Rs. 15,50,189 representing the loss 
remaining unabsorbed should be carried 
assessment proceeding 
for the assessment. year. 1960-61, with 
which we are concerned, the . assessee 
elaimed that the. unabsorbed Joss should 
be carried forward and set off against 
the business income of the current year. 
The Income-tax Officer rejected the 
claim on the ground that the unabsorb- 
ed loss related to 1950-51 and could not 
be carried forward for more than eight 
years. The assessee pressed the claim in 
appeal before the Appellate Assistant 
Commissioner but without success. A se- 
cond appeal was dismissed by the In- 
come-tax Appellate Tribunal. At the in- 
stance -of the assessee, the Appellate Tri- 
bunal referred the following question of 
lew to the High Court at Calcutta: 


“Whether, on the facts and circum- 
stances of the case, the assessee was en- 
titled in law to set off unabsorbed loss 
of Rs. 15,50,189 of the assessment year 
1950-51 against the business -income of 
the assessment year 1960-61?” 

The High Court answered the question 
in the negative. 


4. In this appeal by the assessee it is 
contended that by virtue of S. 24 (2) (ii) 
of the Indian Income-tax Act, 1922, as 
it stood before its amendment with effect 
from April 1, 1957, the assessee had 
acquired a vested right to have the un- 
absorbed loss carried forward from year 
to year until it was completely set off, 
and the subsequent amendment limiting 
the period for carrying ‘forward the loss 
to eight years could not divest the as- 
sessee of the vested right which had thus 
accrued to him. It is pointed out that the 


- amendment effected in 1957 is not retro- 


spective in operation. In our judgment, 
assessee’s 
claim. | 

5. Section 24 (2) has suffered amend- 
its 
amendment by the Finance Act, 1955 it 
permitted a business loss to be carried 
forward for not more, than. six years, 
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except in. the case of losses pertaining to 
certain assessment years ending with the 
assessment year 1943-44 where the period 
for carrying forward was shorter. Sec- 
tion 16 of the Finance Act, 1955 amend- 
ed Section 24 (2), and as a result of the 
amendment Section 24 (2) (iii) provided 
that a business loss which was not wholly 
set off could be carried. forward from 
year to year. Thereafter, Finance (No. 2) 
Act of 1957 amended S. 24 (2) (iii): with 
effect from April 1, 1957 and in conse- 
quence an unabsorbed loss could not now 
be carried forward for more than eight 
years. .. . 5i pp 

6. The assessee claims a vested right 
under Section 24 (2) (ii), as it stood be- 
fore its amendment in 1957, to have the 
unabsorbed loss of 1950-51 carried for- 
ward from year to year until the loss is 
completely absorbed. The claim is based 
-on a misconception of the ‘fundamental 
basis underlying every income-tax as- 
sessment. It is a cardinal principle of the 
tax law that the law to be applied is 
that in force in the assessment year un- 
‘less otherwise provided expressly: or by 
necessary implication. Commr. of Income- 
tax, West Bengal v. Isthmian Steamship 
Lines, (1951) 20 ITR 572 (SC) and Karim- 
tharuvi Tea Estate Ltd. v. State of Ke- 
rala, (1966) 60 ITR 262' (SC). On that 
principle, it is abundantly- clear that 
when an assessment for the assessment 
year 1960-61 is to be made and S. 24 (2) 
is invoked, it is S. 24 (2) as in force in 
that assessment year which has to be ap- 
plied. That is the provision as amended 
by the Finance (No. 2) Act; 1957. There 
is no question of the assessee possessing 
any vested right.under the law as it stood 
before the amendment. The assessment 
for one assessment year cannot, in the 
absence of a contrary provision, be af- 
fected by the law in force in another 
assessment year. A right claimed by an 
assessee under the law in force in a par- 
ticular. assessment year is, ordinarily 
available only in relation to a proceeding 
pertaining to that year. Therefore, inas- 
much as the provisions of Section 24 (2), 
as amended in 1957, govern the assess- 
1960-61, 























the assessment year 1950-51 
carried forward for more 
years, and consequently cannot be set off 
against the business income of the as- 


at 






ment year 1960-61. | 


7. It is pointed out that the Appellate 
Assistant Commissioner ‘mentioned in 
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his order ‘for the. assessment year 1959- 
60 that the unabsorbed loss of Rupees 
15,50,189 should be carried forward. That 
direction has meaning only if the law in 
force in the assessment year 1960-61 per- 
mits the unabsorbed loss to be carried 
forward into the assessment of that year. 
The direction by the Appellate Assistant 
Commissioner assumes that the law per- 
mits the unabsorbed loss to be. carried 
forward into future years, but as we 
have seen that is not the law and, there- 
fore, the. assessee can derive no advan- 
tage from that direction. 


8. The assessee relies on the judgment 


of this Court in Commissioner of In- 


come-tax, Kerala v. Helen Rubber Indu- 
stries Lid. (1962) 44 ITR 714. That was 
a case, however, where paragraph 3 of 
the Taxation Laws (Removal of Diffi- 
culties) Orders, 1950 operated to divide 
the previous years to which the provi- 
sions of the Travancore Income-tax Act, 
1946 applied from those previous years 
to which the provisions of the Indian 
Income-tax Act, 1922, brought into forca 
in the State of Travancore in. 1950, 
would apply. It was because of the 
Removal of Difficulties Order that the 
Court held that since under the Travan- ’ 
core Law the loss could be carried for- 
ward for two years only and those two 
years ended before the previous years 


‘for which the Indian Income-tax Act 


began to apply, the. benefit of the period © 
of six years under the Indian Income-tax 
Act would not be available. The case is 
clearly distinguishable. 

z 9. In the result, the appeal fails and 
is dismissed, There is no order as to 


costs, 
no A Appeal dismissed, 
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_Income-tax Act .(1922), S. 49-D — 
Agreement between India and Pakistan 
for avoidance of double taxation — Arti- 
ele IV — Agricultural income in Pakis- 
tan whether could fall within scope of 
the agreement. 
The Assessee was resident in India hav- 
ing its Registered Office in Calcutta. The 
concerned assessment year was 1956-57. 
During the relevant period the sources 
of income of the Company were from (a) 
business in India and interest earned. in 
India on securities; (b) manufacturing 
business in Pakistan and (c) agricultural 
properties in Pakistan. For the relevant 
year the assessee’s Indian income as com- 
puted by . the Income-tax Officer was 
Rs. 2,01,329/- from business and Rs. 373/- 
from interest on’ securities. The profit 


from assessee’s manufacturing in Pakistan - 


was computed at Rs. 3,26,368/-. In respect 
of the agricultural property, however, 
there was -loss and, it was determined at 
Rs. 3,20,839/-. Since in the relevant year 
no amount of tax:-was charged or paid in 
Pakistan by the assessee either because 
such income was not chargeable there 
or because the net figure was a. figure of 
loss, in the matter of calculation of re- 
lief against Double Taxation Sub-sec. (3) 
of Section 49-D was not attracted at all. 
The loss had simply to be allowed in 
India while computing the assessee’s 
total income, because, if there were any 
figure of profit from agricultural lands 
in Pakistan the same could have been 
‘ added in the total income of the assessee. 


Held Section 49-D (1) is attracted for 
giving relief against double taxation only 
if the income derived by the assessee is 
from a foreign country with which there 
is no reciprocal arrangement between 
that country .and India for relief for 
avoidance of double taxation. In case of 
Pakistan there being a reciprocal agree- 
ment the relief had to be granted only 
under it. The assessee was entitled to 
the relief against double taxation in ac- 
cordance with the Agreement leaving 
out of consideration the figure of loss of 
Rs. 3,20,839/- incurred in the agricultural 
activities in Pakistan albeit the said loss 
had to be taken into account and adjust- 
ed against the assessee’s profit in India. 

l (Paras 6, 7, 11, 168) 
Cases Referred : Chronological Paras 
(1973) 88 ITR 169: AIR 1973 SC 2172; 1973 

Tax LR 1139 -9 
(1955) 28 ITR 732:. AIR 1956 Cal 48 4 
’ Mr. S. C. Manchanda, -Sr. 
(Mr. S. P. Nayar and Miss A. Subhashini 
Advocates with him), for Appellant, Mr. 
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A. K. Sen,’ Sr. Advocate. (M/s. D. N. 
Gupta, T. A. Ramachandran. Advocates 
with -him), for Respondent. a 


UNTWALIA J.:-— This is an appeal by 
certificate and in it is involved an im- 
portant question of law as to the inter- 
pretation of. Article IV of the ‘“Agree- 
ment for Avoidance of Double Taxation 
in India and Pakistan”, hereinafter call- 
ed the Agreement. The only case on the 
point decided by any Court in India so 
far brought to our notice is the decision 
of the Calcutta High Court, which is 
under appeal, reported in Commr. of In- 
come-tax, West Bengal TI v. Carew & 
Co. Ltd. (1973) 87 ITR 459: (1973 Tax LR 
717). , 


' 2 Carew & Company Ltd., the res- 
pondent. in. this appeal, was resident in 
India having: its Registered Office in 
Calcutta. The concerned assessment year 
is 1956-57. The corresponding previous 
year of the Company ended on June 30, 
1955. During the relevant period the 
sources of income of the respondent com- 
pany were from (a) business in India 
and interest earned in India on securities: 
(b) manufacturing business in Pakistan 
and (c) agricultural properties in Pakis- 
tan. For the relevant year the assessee’s 
Indian income as computed by the In- 
come-tax Officer was Rs. 2,01,329/- from 
business and Rupees 373/-- from 
interest on securities. The total of the 
two items was Rs. 2,01,702/-. The profit 
from assessee’s manufacturing business 
in Pakistan was, computed at Rupees 
8,26,368/-. In respect of the agricultural 
property, however, there was loss and it 
was determined at Rs. 3,20,839/-. The In- 
come-tax Officer. deducted by way of 
set-off the agricultural loss of - Rupees 
$,20,839/- against the profit of the manu- 
facturing business amounting to Rupees 
3,26,368/-. The net profit of the assessee 
thus determined in respect of the two 
sources in Pakistan was Rs. 5,529/-. 
Deducting the statutory figure of Ru- 
pees 4,500/- from the above net profit 
of Rs. 5,529/-, he gave the Company relief 
against double taxation on the figure of 
Rs. 1,029/- only. Initially, the assessee 
asked for abatement of tax on Rupees 
5,529/- but subsequently by filing a revis- 
ed return it claimed abatement on the 
entire - profit from its manufacturin 
business.in Pakistan ie, Rs.. 3,26,368/- 
claiming at the same time a set-off of the 
whole amount of Rs. 3,20,839/- from the 
total -income: determined in: India. Tha 
Appellate, Assistant Commissioner affirm- 
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ed the decision of the Income-tax Officer, 
as in his opinion, Article IV of the Agree- 
ment permitted relief only on the amount 


of net profit of Rupees  5,529/- 
from which, of course, the statutory 
deduction of Rupees 4,500/- had to 


be made: The assessee , Company, how- 
ever, succeeded when it' took the matter 
in second appeal to the Appellate Tribu- 
nal. It was held by the Tribunal that the 
assessee was entitled to abatement of 
tax under the, Agreement on the entire 
profit from manufacturing business earn- 
ed in Pakistan during the relevant year, 
Since the agricultural income of the as- 
sessee in respect of its agricultural pro- 
perties in Pakistan was to be treated as 
taxable income in India, the loss was 
allowable under the Indian . Income-tax 
Act, 1922, hereinafter called the Act. The 
- final conclusion drawn by the Tribunal 
was in these terms:— 


“Now, therefore, the. position is that 
the assessee has: (1) income from business 
in Pakistan, which is taxed 100 per cent 
there; (2) loss in agriculture, which is 
not taxed there. Therefore. whereas re- 
lief has to be given on the taxed business 
income in Pakistan under the aforesaid 
Agreement for Avoidance of Double 
Taxation, no question of relief arises on 
the loss in agricultural income. In this 
view of the matter, the rebate granted 
only on the difference between the 
business profit and agricultural loss in 
Pakistan amounts to negation of the as- 
sessee’s right to receive abatement of 
tax on income taxed in Pakistan. 


In our opinion, therefore, income-tax 
relief has to be given’on the Pakistan 
business income in accordance with the 
provisions of the aforesaid agreement 
without setting it off against the agri- 
cultural loss.” - 2. | 

3. At the instance of the Commis- 
sioner, Income-tax, Bengal the Tribunal 
referred the following question of law to 
the High Court for its opinion. 

‘Whether, on the facts and in the cir- 
cumstances of the case, the Tribunal was 
right -in holding that relief should be 
given to the, assessee on its Pakistan 
business income in accordance with the 
. provisions of the Agreement for Avoj- 
dance of Double Taxation between thè 
Government of India and Pakistan with- 
out setting off against it the loss in agri- 
cultural operations in, Pakistan?” 
In agreement with the conclusions 


Em NUTA 


arriv- 
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favour .of the assessee, Hence this appeal 
by the department, 

4. It could not be and was not disput- 
ed that while computing the total income 
of the assessee the income or the loss, as 
the case may be, from agricultural pro- 
perty in a foreign country had to be add- 
ed- to or adjusted in the assessee’s total in- 
come, Obviously it will be an income from 
other sources ‘within the - meaning of 
cl, (v) of Section 6 of the Act. So also the 
assessee’s income from business in Pakis- 
tan had to be added to the figure of his 
profits and gains of business in India, 
The statutory deduction of Rs. 4,500/- 
had to be granted under the third pro- 
viso to Section 4 (1) of the Act. The ex- 
clusion of agricultural income as men- 
tioned in clause (viii) of sub-section (3) 
was to be granted only if it was an 
agricultural income as defined in Sec- 
Otherwise not. The - Calcutta 
High Court in the case of Kumar Jagdish 


- Chandra Sinha v. Commr. of Income-tax, 


West Bengal, (1955) 28 ITR 732. had 
tightly held that income from agri- 
cultural lands situated in Pakistan was 
not agricultural income within the mean- 
Ing of Indian Income-tax Act. Income- 
tax was, therefore, chargeable on the 
said income, This view of the law is be- 
yond any dispute or pale of attack. Simi- 
larly if there is a figure of loss from 
agricultural lands situated in Pakistan, 
it has got to be deducted while comput- 
ing the total income of the resident as- 

sessee in India, | 


5. In the Act of 1922 were inserted 
Sections 49-A, 49-B, 49-C and 49-D by 
the Indian Income-tax (Amendment) Act, 
1939, Act 7 of 1939. Subsequently was 
Inserted Section 49-AA which became 
Section 49-A with effect from the Ist Ap- 
ril, 1953 by virtue of Section 3 of the 
Finance Act, 1953. The marginal note of 
Section 49-A reads “Agreement for 
granting relief in respect of double taxa- 
tion or for avoidance thereof.” It pro- 
vides:—, 


-“The Central Government may enter 
into an agreement:— 

(a) with the Government of any coun- 
try outside India for the granting of re- 
lief in respect of income on which have 
been paid both income-tax (including 
super-tax) under this Act and incomes 
tax in that country, or ` 


(b) with the Government of any coun- 
try outside India for the avoidance of 
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corresponding law in force in that coun- 


try; 
and may, by notification in the official 


Gazette, make such provisions as may be 
necessary for implementing the agree- 
ment.” 

6. The Agreement for Avoidance of 
Double Taxation in India: and Pakistan 
was entered into and was followed by 
Notification No. 28 dated the 10th Decem- 
ber, 1947 published in the official Gazette, 
In Section 49-D there were no sub-sec- 
tions prior to the Amendment Act of 1953 


but after its amendment new provisions. 


were added and the said section’ there- 
after consisted of four sub-sections. For 


the purposes of. this appeal I.shall read. 


only sub-section (3). It runs as follows:— 

“If any person who is resident in the 
taxable territories in any year proves 
that in respect of his income which ac- 
crues or arises to him during. that year 
in Pakistan he has paid in that country, 
by deduction or otherwise, tax payable 
to the Government under any law for the 
time being in force in that country relat- 
ing to taxation of agricultural income, he 
shall be entitled to a déduction from thes 
Indian income-tax payable by him— 

(a) of the amount of the tax paid in 
Pakistan under any law aforesaid on such 
income which is liable to tax under this 
Act also; or 


(b) of a sum calculated on that income 
at the Indian rate of tax; 
whichever is less.” 

It should be noticed that if the assessee’s 
agricultural income in Pakistan was 


chargeable to tax there, then relief in’ 


respect of such income could be granted 
to the assessee only in. accordance with. 
sub-section (3). Such a case would not 
be covered by any of the Articles of the 
Agreement. Since in the relevant year. 


no amount of tax was charged or paid in . 


Pakistan by the _assessee, either because 
such income was not chargeable there or 
because the net figure was a figure of loss, 
in the matter of calculation of relief 
against Double Taxation sub-s. (3) of Sec- 
tion 49-D was not attracted at all. The 
loss had simply to be allowed in India 
while computing the assessee’s total in- 
come, because, if. there were any figure 
of profit from agricultural lands in Pakis- 
tan the same could have been added in 
the total income of the assessee. 

1. Section 49-D (1) is attracted for 
giving relief against double taxation only 
if the income derived by the assessee ig 
from a foreign country with which there 
is no reciprocal arrangement between 


+ 
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that country and India for relief .forf. 
avoidance of double taxation. In. case o 
Pakistan there being a reciprocal agree- 
ment the relief has to be rene only 
under it. 


8. Article IV of the Agreement pro- 
vides:: — a 
“Each Dominion shall make assessment 


in the ordinary way under its own laws; 


and, where either ‘Dominion under the 
operation of its laws charges any income . 
from the sources or categories of transac- 
tions specified in column 1 of the Schedule 
to. this Agreement (hereinafter referred 
to as the Schedule) in excess of the 
amount calculated according to the per- 
centage specified in columns 2 and 3 
thereof, that Dominion shall allow an 
abatement equal to the lower amount of 


‘tax payable on such excess in their 


Dominion as provided for in Art .VL” 

The method. of calculation of the amount 
of abatement of the tax is indicated in 
the latter part of Article IV read with 
Art. VI and the Schedule appended to 
the Agreement. There were four columns 
in the Schedule. The heading of column 1 
is "Source of income or nature of transac~ 
tion from which income is derived” and 
that of columns 2 and. 3 “Percentage. of 
income which each Dominion is entitled 
to charge under the Agreement.” The 
fourth column is a “remarks” column 
only. The Scheme of the. Agreement, it 


. would be noticed, is quite different. and 


distinct from what is provided for in 
sub-sec. (1) of S. 49-D. 


9. The interpretation of sub-sec. (1) 
came up for consideration of this Court 
in Ramanathan Chettiar v. Commr. of 
Income-tax, Madras, (1973) 88 ITR 169. 
In the majority opinion of the Court-the 
view expressed at page 191 rums as fol- 
lows:—~- ` i 


. "what commends to us moa i that 
once it.is recognised that the section we 
are. interpreting does not make the basis 
of relief the tax paid-on the income from 
the same head or source as we have shown 
that the change in the language does not, 
then the relief to which an assessee would 
be entitled would be the amount of tax 
paid on the foreign income which by its 
inclusion in the total income once again 
bears tax under the Act. The word “such” 
in the phrase “such doubly taxed in- 
come” has reference to the foreign in- 
come which is again: being subjected to 
tax by its inclusion in the computation 
of the income under the Act and not the 
same income under an identical head of- 
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income under the Act. The income 
from each head under Section 6 is not 
under the Act subjected to tax separately, 
unless the legislature has used words to 
indicate a comparison of similar incomes 
but it is the total income which is com- 
puted and assessed as such, in respect of 
which tax relief is given for the inclu- 
sion of the foreign income on which tax 
had been paid according to the law in 
force in that country. The scheme of the 
Act is that although income is classified 
under different heads and the income 
under each head is separately computed 
in accordance with the provisions dealing 


with that particular head of income, the 


income which is the subject matter of 
tax under the Act is one income which is 
the total income. The income-tax is only 
one tax levied on the 
income classified and ‘chargeable under 
the different heads; it is not a collection 
of distinct taxes levied separately on each 
heads of income. In other words, assess- 
ment to income-tax is one whole and not 
group of assessments for different heads 
or items of income.” 


Learned counsel for the Revenue heavily 
relied upon this decision to assail the 
correctness of the High Court judgment 
under appeal. In Ramanathan Chettiar’s 
case (supra) the assessee, a resident in 
India, was doing money-lending business 
in Malaya as well as in India. For the as- 
sessment year 1953-54 the assessee’s ‘in- 
come in Malaya was Rs. 2,22,532/-, the as- 
sessee had incurred a business loss in 
India of Rs. 68,858/-. In India he had in- 
come from other sources to the extent 
of Rs. 39,142/-. The Income-tax Officer 
added the income from other sources to 
the foreign income and, deducting from 
the total thus computed the loss in India 
of Rs. 68,858/-, he granted double taxa- 
tion relief under Section 49-D of the-In- 
come-tax Act, 1922, on the balance of 
Rs. 1,92,816/-. The Commissioner in revi- 
‘ sion took the view that the entire busi- 
ness loss of Rs. 68,858/- was to be adjust- 
ed against the assessee’s business income 
in Malaya which was to the tune of Ru- 
pees 2,22,532/- and only the balance of 
this being Rs. 1,53,674/- could be held 
to have suffered double ‘taxation. High 
Court affirmed this view. This Court 
differed and held that the assessee was 
entitled to double taxation relief in res- 
pect of the sum of Rs. 1,92,816/- as grant- 
ed by the Income-tax. Officer. It is to be 
noticed that in Section 49-D, as it.stood 
prior -to amendment in 1953, the -expres- 
sion used was “the same’ income” while 
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AIR. 
after the amendment the wordings of 
sub-sec. (1) were “such doubly taxed in- 
come”. And that made all the difference 
in the interpretation, and the total in- 
come of the assessee determined by com- 
putation in India was Rs. 1,92,816/- and 
the whole of it, although coming from 


. different sources, was held to have been 


subjected to tax in Malaya irrespective 
of the fact that the income of the assessee 
in that-country was only from business, 


10. In the judgment under appeal the 
High Court has said at page 467:— 


“Thus for purposes of abatement, in- 
come from each ‘source or category of 
transactions specified in the Schedule has 
to be separately considered and dealt 
with. If a particular item of income 
comes from a source or category which is 
not. specified in the Schedule it cannot 
be the subject-matter of the Agreement 
and no abatement in respect thereof can 
be allowed. In our view, the agricultural 
income in Pakistan is one of such except< 
ed sources or categories.” 


} 


If there were no differences in the phrase- 
ology of Section 49-D (1) of the Act and 
Article IV of the Agreement the view 
expressed by the High Court could have 
been successfully challenged. But the 
view of the High Court on interpretation 
of Articles IV and VI of the Agree- 
ment is. quite correct and [I approve 
the same. I have already said that the 
question of giving double taxation relief 
in case of agricultural income in Pakis- 
tan could only be dealt with under sub- 
section (3) of Section 49-D of the Act and 
not under the Agreement. It is significant 
to note that in Article IV the wordings 
are “where either Dominion under the 


operation of its laws charges any income 


from the sources or categories of transac- 


tions specified in column 1 of the Sche- 


dule to this Agreement”. (Emphasis sup- 
plied). It would be seen further that the 
various items in the Schedule clearly 
indicate that if the sources or categories 
of transactions are to be clubbed together 
and not treated separately then it will 
be - difficult, almost impossible; to give 
effect to the Agreement. with reference to 
the Schedule. To illustrate my viewpoint 
I.may take clause (g) of item 7 providing 
that in the case of Metal ores, minerals 
etc. extracted in one Dominion and sold 
in the other without any further: manu- 
facturing- process. and. without selling 
establishment. or a regular agency..75 per 
cent of. the:.profits is to be charged by 
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the Dominion in which minerals are ex- 
tracted and 25% by the Dominion in 
which goods are sold. Although in the 
Dominion in which the goods are sold it 
would be the assessee’s income from 
business, under the Agreement the profit 
chargeable to tax in a particular Dominion 
has to fit in'by .a separate calculation 
under item 7 (g). . 

11. On a careful consideration of the 
matter, I have come to the. con- 
clusion ` ` that . the assessee -~ was 
entitled to the relief against - double 
taxation in. accordance with the 
agreement leaving out of : consideration 
the figure of loss of Rs. 3,20,839/- incurr- 
ed in its agricultural activities in Pakis- 
tan albeit the said loss had to- be taken 
into account and adjusted against the as- 
sessee's profit in India. The appeal, there- 
fore, fails and is dismissed with costs. 

PATHAK, J.:— 12. I have had the be- 
nefit of perusing the judgment proposed 
by my learned: brother. I would like to 
say a few words on the aueseen before 
us. 

13. The ‘question is whetnes for the 
purpose of abatement of tax under the 
Agreement for the Avoidance of Double 
Taxation between the- Government of 
India and the Government of Pakistan 
the respondent is entitled, in an assess- 


‘ment made in India under the Indian In- . 


come-tax Act, to set off the agricultural 
loss suffered by it in- Pakistan against -its 
business income earned in that country. 

14. Towards the end of 1947,.the Gov- 
ernment of India entered into an Agree- 
ment for the Avoidance of Double Taxa- 
tion with the Government of Pakistan. 
Article I of the Agreement . explicitly 
declares that the taxes which are the 
subject of the Agreement are “the taxes 
imposed in the -Dominions of India and 
Pakistan by the Indian Income-tax Act, 
1922: (XI of 1922), the’ Excess ‘Profits Tax 
Act, 1940 (XV of 1940) and the Business 
Profits Tax Act, 1947 (XXI of 1947) as 
adapted in their respective Dominions”. 
The agreement relates to the taxes im- 
posed by only those three statutes, operat- 
ing according to their respective adapted 
provisions in India and :Pakistan separa- 
tely. The tax imposed by any other enact- 
ment has not been included within tha 
purview of the Agreement. Therefore, 
Article IV of the Agreement, under which 
the respondent claims . benefit, must be 
construed as relating to assessments made 
in the two countries under the Indian In- 
come-tax Act, the Excess Profits Tax Act 
and the Business Profits Tax Act only. 
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For the purpose of abatement. under Arti- 
cle IV of the - Agreement, the primary 
condition is that tak under those enact- 
ments should be leviable in both coun- 
tries on income -from the sources or cate- 
a or transactions TE in’ the 

hedule to the Agreement. In the pre- - 
sent case, which relates to an assessment 
in India under the Indian. Income-tax 
Act for. the assessment year 1956-57, it is 
not disputed that in respect of that as- 
sessment year agricultural income arising 
in Pakistan: was not. liable to tax in 
Pakistan under the Indian Income-tax 
‘Act as-applied in that country. Conse- 
quently, any agricultural income arising 
or accruing in Pakistan cannot be con- 
sidered for-the purpose. of abatement 
under the Agreement for the -Avoidance 
of Double Taxation. 

15. For a period ‘of time, there was 
no provision of law which gave to an as- 
sessee, resident in-India, relief against 
double taxation if he was assessed to tax 
in Pakistan on ‘his agricultural income 
accruing or arising . there. In India that 
income. would .be liable to tax’ under the 
Indian Income-tax' Act, which did not 
exempt, under Section 4 (8) (viii) read 
with Section 2 (1), agricultural income 
from land situated outside India. In 
Pakistan it would be liable to tax under 
à law other than the Indian Income-tax 
Act as applied there. The agreement 
for the avoidance of double Taxation 
did not provide for such relief. It was 
apparently for that reason that Parlia- 
ment made provision in India by enact- 
ing Section. 49-D (3) in the Indian Income- 
tax Act-for granting relief with effect 
from April 1, 1956. against double taxa- 
tion in respect of agricultural income ac- 
cruing or arising in Pakistan. and taxed 
in that country. 

' 16, In my opinion, since. agricultural 
Bome does not fall within the scope of 
the Agreement for the avoidance of 


double taxation the loss suffered by the 


respondent in agricultural operations in 
Pakistan cannot be set off against the 
business incomé arising or accruing in 
that . country for the purpose of deter- 
mining the abatement due to the respon- 
dent under the aforesaid . ent. In 
the absence of such set off the respon- 
dent is entitled to a rebate in respect of 
the entire business - income. from Pakis- 
tan. 

17. Before parting with this case, it is 
appropriate to point out that a distinc- 
tion exists between the avoidance of 


- double taxation and relief against double 
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taxation. That distinction is. evidence by 
the two clauses of Section 48-A of the 
Indian . Income-tax Act. One important 
feature distinguishing the two concepts 
lies in this that in the: case of avoidance 
of. double. taxation the assessee does not 
- have to pay the tax first and then apply 
‘for relief in the form of refund, as he 
would be obliged: to do. under a provision 
for relief against -double. taxation. The 
respective schemes embodying the. two 
concepts. differ in some degree from each 
other, and that. needs to be borne in 
mind when statutory provisions are refer- 
red to and cases are: cited ‘before the 
'. Court on a poar yo eag double: taxa- 
- tion. 

18. ‘The High Court is - right in i 
view taken by it, and,-in thé result, the 
; appeal must be dismissed with costs, — 

ees „Appeal dismissed. 

1 o; Pay 


' AYR 1980 SUPREME COURT 258 


r, = 4 (From: Delhi)* 
VAR. KRISHNA IYER AND: 
<> . RAS, PATHAK. JJ". 





aik 
E 


Criminal Appeal No: 621-‘of 1979: ‘and: . ed. 


“Special Leave Petn. (Criminal) No. 2670 
of 1979,’ D/- 26-10-1979: -> 


Raj Kapoor. and others, Appellants Ve 
State (Delhi Administration) and oe 
Respondents... oe 


(A): Criminal P. e < (1974), ‘Se. 482, 397 
— Inherent powers— Exercise of — Limi- 
tations — Revisional powers whether 
bars exercise of inherent- powers — Re- 
jection of application under Sec. 482 on 
ground that revision lies — Revision also 
nòt entertained on procedural technica- 
lity — Not*proper. Cr.'Mise. No. 13° of 
1979, D/- 23-8-1979 (Delhi) Reversed. 
(Bigh Court Rules and Orders: (Punjab) 
‘(As applicable to Delhi High Court), ‘Vol. 
V Chap. 1-A (b) R. 3-A.) 


Per V R. Krishna - Iyër J ‘-—. The 
‘inherent’ ‘power of the High Court 
_ under Section 482 does not stand repell- 
ed when the revisional power under Sec- 
tion 397 overlaps. Nothing in the Code, 


“Criminal Mise. No. 13 ot 1978, D/- 23-8- 
'1979 (Delhi). 





(The Judgments | are. printed in the 


order in which they are given in the 
` certified copy. The first . judgment is not, 
therefore, necessarily. the oe judg- 

ment —Ed.) | . 
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A. IR. 


not -eyen Section 397 can affect the am- 
plitude of. the inherent power preserved 
in so many terms by the language of See- 
tion 482. Even so, when a specific provi- 
sion is made easy :resort to -inherent / 
power is not-right except under compell- 
ing. circumstances.” Not. that- there -is ab- 
sence of jurisdiction but that: inherent 
power should not invade areas set apart 
for specific power under the same Code. 
There is no. total ban on the exercise: of 
inherent power where abuse’ of the :pro-: 
cess of the court or other. extra-ordinary: 
situation excites the court’s jurisdiction:| 


- The limitation is ‘self-restraint, nothing: 


more. The policy of the law is clear that! 
interlocutory orders, pure. and simple,’ 
should not be taken up to the High Court: 
resulting. in : wmnecessary litigation and: 
delay.. At- the other extreme, final. orders: 
are clearly. capable of being considered 
in-exercise of inherent power, if glaring 
injustice stares. the court in the face.. In 
between is a. tertium. quid,-as for exam- 
ple, where it is more than a purely inter- 
locutory order and less than a final dis- 


posal, In such case the inherent: power 


can be exercised. AIR 1 1978, SÉ 47 Follow- 
a Teo- -(Para:10) 


Where the High Court ‘refuses “fo en- 
tertain an application under Section 482 
for quashing the order of Magistrate 
directing issue of summons - against the 
petitioners ‘on ‘ground that revision ` lies 
against ‘such order, the High Court could 
not refuse to etitertain it as revision. an 
mere technical ground that certified copy 
of the impugned: order was’ not enclosed 
along with the petition.as-reqiired under 
the relevant High Court Rules, when the 
original: ‘order along with all: the records 
was „petore the High Court. (Pt. conced-` 


ed)” (Para 11) 
. B), Penal Code ' (1860), Sections 292, 
293- —.. Prosecution. for exhibition of 


Cinema film constituting offences- under 
Sections- 292, 293 —Certificate granted by 
Film Censor Board — „Presumption. — 
Does not bar criminal Court’s jurisdie- 
tion to try for the . offences. , (Cinemato- 
graph Act (1952) Sections 6, 5-A; _Evi- 
dence Act (1872), Sec. 114) | Bots ; 


Per R. 8. Pathak ` E rome In ` 
trial for the offences _ under Sed: 
tions 292 and 293 of the Penal Code a 
certificate granted under Section 6 of the 
Cinematograph Act by the Board of Cen- 
sors does not provide an irrebuttable: de- 
fence to accused’ who have been granted 
such a certificate, but it is certainly | a re~ 
levant fact of some weight | to be taken 
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into: consideration by the criminal court 
in deciding whether: the offence : charged 
is .established. Regard must be. had by 
the court to -the fact that the: certificate 


tepresents.the judgment. of a:~- body-:of 


persons: particularly - selected. under the 
statute for the . specific. purpose -of. :ad- 
judging the suitability of: films for pub- 
lic exhibition, and that. judgment extends 
to a consideration of the principal ingre- 
dients which go to constitute the offences 


- under Sections’ 292 “and 293 of the Penal 


Code. At’ the same time, ‘the court must 
remind itself that the function ‘of decid- 
ing whether the ` ingredients _ are estab- 
lished is.” primarily and ` ‘essentially its 
own function, | -and it cannot’ abdicate that 


function, in favour of another, ‘no matter 


how august and qualified , be the ‘statutory 


authority. (Para 26) 
* Per V. R- Krishna Iyer J.:— |The 
Film Censor: Board, acting >. ünder ' 


Section: 5-A of the.°-Cinematograph Act, 
the- silver ‘Screen pictures which offen- 
‘sively invade or-deprave public morals 
‘through over-sex. There is no doubt that 
‘a certificate -by ‘a’ high-powered Board of 
‘Censors with specialised composition. and 
statutory mandate is not a piece of utter 
lmconsequence. It. is: relevant material, 
important in. 


‘not barred from ‘trying the case ‘because 
the ‘certificate is not - conclusive. -Never- 
theless, the. magistrate shall not- brush 
aside what another tribunal has, for. simi- 
‘lar purpose, found::May be; -even ‘a-re- 


buttable presumption’ arises in favour of © 
certificate. but could be 


-the statutory 
negatived ‘by positive evidence. An act of 
recognition of moral worthiness by.a 


statutory agency is: not opinion evidence. 


but an instance ‘or transaction where the 


fact in issue has: ‘been asserted, recognised - 


or affirmed. . „(Paras 14; 15, 18) 
Cases ‘Betered’= Chronological 
AIR 1978 SC 47: 1978 Cri LJ 165 10 
Mr. B. R. L. Iyengar, Sr. Advocate 
(M/s. M.-Iyengar and P. R.- Ramasesh, 
Advocates with him), for Appellants; 
Mr. R. N. Sachthey, Advocate (for No. 1) 
and M/s, Arun Kapil, Shiv Kumar = 
R. K. Jain- Advocates, (for No. ea 
Respondents. ~: >. n 
KRISHNA ‘IYER J.:— In: our constitu- 
tional order, fragrant with social justice. 
broader considerations ‘of . final relief 
must govern the” 
where “legislative interdict plainly for- 
bids that course. The « dismissal by the 
High Court, ona little point of proce- 


c. 7. Raj Kapoor v. -State (Delhi Admn.) 
- duré,: has -led' to this otherwise avoidable 


- ofthe. -Criminal -Procedure . Code: 


its- impact, : -though not 
infallible in its verdict. -But-the Court is 


‘Paras’ 


judicial process save. 
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petition for special leave, at-a ‘time when 
torrents“:of litigation drown this Court 


_with an unmanageable flood.of dockets. 


The negative: order under -: challenge was 
made: by the. High: Court refusing to ex- 
ercise its inherent power under. Sec. 482 
(the 
Code, for- short) because the subject fell 
under its-revisional power under:S. 397. 


‘and this latter- power was:not unsheathed 
. because a copy-of the. short. order of the 


trial court -had not been filed as requir- > 
ed. not by the Code, but by.a High Court 
Rule, -although the original order, to- 
gether with all the records; had been 
sent. for. and. was. before- the court. .A be- 
setting sin .of our: legal: system is ` the 
tyranny of -technicality. in the name of 
finical : legality, .. hospitably - entertained 
sometimes in the halls of justice. Absent 
orientation, justicing becomes ‘computer- © 


. ing’ and ceases to be social engineering. 
1952 is ‘specially’,entrusted to. screen of — 


2. The story ‘briefly. ‘Only a woodcut 
of the profile of “the ~ case will’ do. A 
unique pro bono. publico prosecution-was 
launched by & private’ complainant, claim- 
ing: (before. us) to be the. President of a 
Youth - Organisation devoted - to: defending 
Indian cultural- standards, inter — alia, 
against the unceasing waves of celluloid 
anti-culture, arraigning,. together ‘with 
the > theatre. owner, -the producer. 
actors ` -and . photographer of a 


sensationally | captioned. and loudly pub- 
- licised film-:by name Satyam, “Sivam, 


Sundaram, under Sections 282, 283 and 
34' Indian Penal Code - (hereinafter refer- 
red to as the Penal -.Code)- for- alleged 


punitive prurience, moral depravity and 


shocking - erosion . of public decency. 


~ 3 Were’ there serious merit in! the 
charge, a ‘criminal prosecution would 


sèrve to sanitize the polluted” celluloid, 


handcuff ‘cinemas running . erotic ` and 
amok, and become a curia] “super-censor- 

ship of salacious films: Why not? Were it 
otherwise, the precarious film producer 


. had to face a new menace to public ex- 


hibition easily set in motion through the 
process of the court by any busybody 
willing to blackmail or wanting to harass, 
prodded by rival producers. Especially 
when a special statute (the Cinemato- 
graph: Act): has set special standards for 
films for. public consumption and created 
a special: board. to-screen and censor from 


‘the angle of public morals and the like, 


with its verdicts. being subject to higher 
review, inexpert criminal courts must ‘be 
cautious: to ‘rush in’ and, indeed, must 
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.- Year to tread’, ‘lest the judicial .. process 
should become a public: footpath for any 
highway man wearing a moral mask 


holding up a film-maker who. has trayell- 


ed the expensive and perilous journey to 


exhibition of -his . ‘certificated’ picture. . 


Omniscience, if one “may adapt. a. great 
thought of Justice- Holmes, is not the pro- 
perty of a Judge. We- pronounce no opi- 
-nion, at this stage, on: the’ merits of the 
rival stances. with reference to the pic- 
ture Satyam, Sivam, Sundaram. os 


d£- The trial court ; | examined ‘a few 
witnesses and, AEE HA issued ` sum- 
mons to the petitioners! who, naturally, 
were scared-by this novel process. and 
rushed for refuge to the High Court. A 


petition under Section 482 to quash the. 


proceedings’ was ` moved. -The learned 
Judge held that a revision under Sec. 397 
lay: against an order summoning the ac- 
cused persons: Once the revision petition 
lies, the -petition cannot be. entertained 
under the inherent powers of this. court. 


1 Be Therefore, the- ' petition - has -to. be 


treated as a. petition for revision . under 
Section 397. (1) of the Code. A petition 


under Section 397 (1)..of the Code ought 


e accompanied by a copy: of the order 

ugned. (See Rule 3-A of Chap. 1-A 
oy of- Volume V, High: Court Rules.:. and 
Orders of the Punjab High Court, as ap- 
plicable to Delhi). The original- summons 
- filed, are not orders and no. revision lies 


against those summons. ‘The revision lies. 


enly . against. the order 
petitioners. ` 

6. Revision petition E the: order 
of - summoning without. filing -certi- 
fied copy of the.. ‘order ` summon= 
ing >the petitioners, ” {s 5z not 
competent. The . revision petition . is 
accordingly dismissed for” want of certi- 


Summoning aa 


fled , copy ‘of the impugned: orders, Thus, . 


bẹ- 


rejected because. a CODY “of the order was 
not filed though the original itself _ WAB 
in the file. 

7. Thus the . merits ot the revision 
remain to be decided and. prelimi- 
nary- skirmishes on points of procedure 
in a criminal prosecution have consumed 
well over a year. 

8. Two questions “may be RERA 
lated: for’ decision— One of - jurisdiction 
and consequent procedural compliance, 


the inherent power was repelled . 


+ 
ae 


the -other'‘of jurisprudence as to when,’ 


in the setting of the Penal Code, a pict- 
ure to be- publicly exhibited can ‘be casti- 
gated as prurient: and obscene and viola- 


: -Raj Kapoor v. State. (Delhi: Admn.) - 


then z if 
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tive of norms against venereal depravity. .. 
Art, morals and law’s manacles on- aes- . 
thetics are a sensitive subject. where -. 
jurisprudence meets other social sciences 


‘and: never goes ` alone to bark and- bite - 


because State. made strait-jacket is an 
inhibitive prescription for a free country 
unless. enlightened society actively parti- 
cipates in the ` adrimstiaton a ee 


- to aesthetics, 


9. The world’s greatest “pairitings, 
sculptures, songs and dances, India’s lus- 
trous heritage, the Konaraks and. Khajur- 
ahos,. lofty epics. luscious in patches,. sa 
be asphyxiated by law, if prudes. and 
prigs’and State moralists prescribe para- 
digms and proscribe heterodoxies. It. is 
plain, that the procedural. issue is impor- 
tant and the substantive issue portentous. 


16. The first question is as.to whether 
the inherent-- power of the High Court 
under Section: 482. stands repelled when 
the revisional power under Sec. 397 over- 
laps.:. The- opening -words . of: Sec- 
tion: -482 contradict: ‘this ` con- 
tention because nothing in the Code, not 
even Section 397 can affect the amplitudeļ 
of the inherent `. power preserved in’ so 
many ‘terms by the language:of S.: 482. 

‘so, a general principle pervades: this 
branch -of law; when a specifi 








is not right ag under .compelling. cir- 


specific power under the-same Code. In 
Madhu Limaye’s case AIR. 1978 SČ 47 
this Court has exhaustively and, if I may 
say’ so with great respect,. correctly dis- 
cussed and delineated the law beyond 
mistake, While it is true-that Sec. 482 is 
pervasive it should not subvert legal in- 
terdicts’ written into the same Code; such, 
for instance,'.in ‘Section 397 (2).. Apparent 
conflict may arise in some situations be- 
tween the two provisions and a` happy 
solution: - 


“would be to say , that the bar provid- 
ed'in sub-section (2) of Section 397 ope- 
rates only in exercise of the revisional 
power of the High Court meaning there- 
by that the High Court will have no- 
power of revision in relation to any inter- 
locutory order... Then! in accordance with 
one or the other principle . enunciated 
above, the inherent power will .come- into 
play, there being no other provision in 
the Code for the redress of the grievance 
of. the- - aggrieved’ - party. But 

the order - = assailed 


5 
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is --purely of 
character which . RE þe ‘corrected in 
: exercise of the revisional - ‘power. of the 
High Court under the 1898 Code, the 
High Court will refuse to exercise. its in- 


herent power. But in case the impugned | 


order clearly brings about a situation 
which is an. abuse of the process of- the 
Court or for the purpose of securing the 
ends of justice interference -by the High 
Court is absolutely necessary;. then noth- 
ing contained in Section -397 (2) -can Limit 
or affect the exercise- of the inherent 
power by the High Court. But such cases 
would be few and far between. The High 
Court must exercise the inherent power. 
very sparingly. One such case would be 
the desirability. of the quashing of a ‘cri- 
minal proceeding’ initiated illegally, vex- 
atiously or as being without jurisdiction.” 
(at p. 51): 








ercise.of inherent power where abuse of 
the process of the court or other extra- 
jordinary situation excites the court’s 
urisdiction. The limitation is self-rées- 
traint, nothing ` more. The policy of the 
law is clear that interlocutory orders, 
pure and simple, should not be taken up 
to the High Court resulting in unneces- 
sary litigation and delay. At the other 
extreme, final orders. are clearly capable 


tertium quid, as Untwalia, J. has point- 
ed out as for example. where it is ‘more 
than a' purely interlocutory order and 
less than a fmal disposal. The present 
case falls under that category where the 
accused complain of harassment through 
the court’s process, Can we state that in 
this third category the inherent ‘power 
can be exercised? In the ‘words. of Unt- 
walia, Eo > 


“The answer is.  cleises that the bat 
will not operate to prevent the abuse of 
the process of the Court and/or to secure 
the ends of justice.: The label of the peti- 
tion filled by an aggrieved party is im- 
material. The High Court can examine 
the matter in an appropriate case under 
its inherent powers. The present case: un- 
doubtedly falls for exercise of the. power 
of the High Court in accordance with 
Section 482 of the 1973 Code, even as- 
suming, although. not KOTTE that in- 
voking the ‘revisional power of the. High 
Court is impermissible.” 

I am, therefore clear in my mind that the 
inherent -power is not rebuffed in the case 


. ..Raj-Kapoor.:v,.State (Delhi, Admn.) 
Beste ; 


-and the further 
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Situation before: us. Counsel on béth ‘sides, 
- sensitively-.responding to- our allergy for 


legalistics, rightly. agreed that the fanati- 
cal insistence on the: formal filing of a 
copy of the..order under, cassation need 
not 'take..up this court’s time: Our conclu- 
sion concurs ‘with the. concession ‘of coun- 
sel.on both: sides: that merely because a 
copy of: the order has not been produc- 
ed, despite its. presence in the records in 
the court,-it is not possible for me to 


- hold: that. -the entire. revisory -power 


stands frustrated and the inherent power 
stultified. 


11. When the aidu in original, is be- 
fore you, to dismiss the petition for non- 
production of a copy of it is to bring the 
judicial process into pejoration, and,. if a 
copy were so sacred that the original were 
no substitute for it some. time could have 
been granted for its production, which 
was not done. In law, as in life, a. short 
cut may proye a wrong cut. I.. disinter 
the cassation proceeding and direct it to 
be disposed of de novo by the High Court.) 
The content .of the power, so far as the 
present | situation is concerned, is the! ° 
same, be it under Section 397 or S. 482 
of the Code. - 


“12. The next: point es before us by 
Sri -Iyengar is that: once a certificate 
under the -Cinematograph Act is granted, 
the homage. to the law of morals is paid 
challenge under the 
Penal Code is barred. Jurisprudentially 
speaking, law, in the sense of command 
to do or not to do, must be.a_ reflection 
of the community's. ‘cultural norms, not 
the State’s regimentation. of ‘aesthetic ex- 
pression or artistic creation. Here we will 
realise the superior jurisprudential value 
of dharma. which is a beautiful blend of 
the sustaining ‘sense’ of morality, right 
conduct, ‘society’s ` enlightened consensus 
and the binding force of norms so woven 
as against ‘positive law in the Austinian 
sense. with an ‘awesome halo and barren 
autonomy around the legislated text is 
fruitful area for creative exploration. 
But morals made to measure by statute 
and court is a risky operation with por- 
tentous impact on fundamental freedoms, 
and in our constitutional order the root 
principle is liberty of expression and its 
reasonable control with the limits of 
‘public order, decency or morality.’ Here, 
social dynamics guides legal dynamics in 
the province of ‘policing’ art forms. 

13. It is deplorable that a power for 
good, like the cinema, but a subtle process, 
and these one j a ribald display, vul- 
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garises:the public palate, pruriently: infil- 
‘trates. adolescent minds, commercially 
panders to the lascivious. appetite of 
rendy crowds and inflames the lecherous 


craze of ‘the people who succumb to the . 
seduction. of sex and resort; in actual life, 


to ‘horror’ crimes: of venereal. violence. 
The need. to banish cinematographic -por- 
nos and the societal ‘strategy in that be- 


- half had led..to the :Cinematograph Act, 
1952.. The: Censor Board, under. this‘ Act, . 


is charged with power to direct: :doctor- 
ing, tailoring, sanitizing . land even’ taboo- 
ing films so that noxious obscenity’ may 


not, befoul and erotic aroma make mass 
p l e e Xa 


` 14- {am satiéfied thai the Filia “Géa- 
sor Board, acting ‘under Section 5-A, is 
specially entrusted to screen off: the sil- 


ver screen pictures: which offensively“ in- 


vadė or deprave ` public ‘morals ~ ‘through 


over-sex, There is no doubt— and coun- 










_|mandate is not a piece of utter incon- 


lible in its verdict. -But the Court is not 
barred from. trying the.case because. the 
certificate is not conclusive. Nevertheless, 
the magistrate* shall not. brush aside what 


sumption arises in favour'of the statutory 
certificate but . could.- be. - negatiyed , by 


is not opinion: evidence but. an instance 
or transaction where the. fact in issue has 


asserted, recognized : or affirmed, - 


“1B. I am not persuaded that once a 

ertifiċate under the Cinematograph „Act 
is issued the Penal Code, : pro: tanto. will 
hang limp. The court will examine the 
and judge whether its public ee 
play, in the given time. and clime, , 
reaches: public morals or depraves basie 
ecency as to offend the penal provisions. 
Statutory expressions are not petrified 
by time but must be up dated by chang- 
ing ethos even as popular ethics are not 
absolutes but abide. and evolve as. com- 
munity consciousness enlivens and esca- 
lates. Surely, the satwa, of society must 


‘rise progressively if mankind is to move 
towards its timeless destiny and this can © 


be guaranteed only if the ‘ultimate value- 
vision is rooted in. thé imchanging basics, 
Truth-Goodness- Beauty, Satyam, Sivam, 
Sundaram. The relation pane Reality 
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Wilde's 


ith specialised composition and statutory. 


sequence. It is relevant ‘material,  ‘im-: 
portant in its impact, though not infal-. 


` paradigms. of virtue’ ‘or. 


A.L R. 


and Relativity must haunt the. Court’s 
evaluation of obscenity, expressed in so- 
ciety’s: pervasive humanity, not law’s 
penal prescriptions. Social scientists .and 
spiritual -scientists “will. broadly agree 
that“man: lives not: alone’. by mystic 
aquints. ascetic -chants and austere abne- 
gation but’ by luscious love of Beauty, 
sensuous joy of companionship: and 
modérate non-deńial of normal demands 
of the flesh. Extremes ‘and excesses — 
boomerang ‘although some’! ‘crazy ‘artists: 
and, film directors ‘do practise . Oscar 
observation: ‘Moderation: is” a 
fatal hea + Nothing ` sues like ex 


ae ie 
* 16. All these ‘add up i to one. “conclus 
sion that finality and intallibility are be- 
yond. courts which must interpret and 
administer the law with pragmatic ‘réa- 


lism, rather than Tomantie Pear or, 
recluse extremism. . 
17. After’ all, Cohen’ s Words, ~ in. 


Reason and Law, are good counsel: “The: 
law. is not a homeless,. wandering ghost. 
It is a phase of. human life located, in 
time and space.” (1), ade Wee 


“18. I reject ‘the EEN antenon 
that a board certificate bans the crimi-|- 
nal court’s jurisdiction to:try for offences} 
under Sections: 292/293 L P. C. -~ 


19.. The. general guidelines, so’ far as 
is necessary, have been given. Since we 
are directing the High - Court to re-hear’ 
the case, there is no room for further ex- 
amination. of the Jaw ‘except to` sketch. 
the perspective. The interaction and. 
cross-fértilisation of law and morality’ 
are, interesting subjects for ‘research and 
the guardian role of the court to paint 
' prescribe para- 
meters of morals is to moot for glib as-. 
sertion. Public policy on good morals `is 
woven by society from within, although 
when ° degeneracy goes deep the State 
cannot sleep. Speaking generally, govern- 
ment-prescribed morality often turns out 
to be a remedy which aggravates the 
malady.. But law’s imperatives and 
court’s- commands can work well: once 
popular institutions and voluntary groups 
mobilise the basic virtues and  catalise 
the buried values. Spiritual-secular 
movements, at a time of value.crisis, are 
the salvationary agents ‘of „society, with ` 
the State, keeping its police power. um- 
sheathed, activising the ee pio 
cess towards goodness. L Fue 


(1) M. R. Cohen. Reason and Taw 4 
- (1950) ` , 


1888 


20. I hold that the proceeding ..was 
maintainable before the High: Court and 
its: rejection was wrong. I would there- 
fore set aside that order: but’ direct ‘the 
court to proceed with the: hearing: and 


bring it to a close. expeditiously. Acview 


of the film may tell ‘more-than’ volumes 
of evidence will and, maybe;. any: court 
before making up its mind, may like--to 
see the picture from the angle’ of- Sec- 
tions 292/293 I. P. C, There is no meaning- 
ful alternative for ‘an intelligent eye. - 


21. For the reasons assigned above, I 
allow the appeal and send the” case back 
for fresh disposal. 

PATHAK, J.:— 22. “Leave granted. 

ORDER ON THE APPEAL, . 

23. This ís an appeal against an order 
of the High Court of Delhi rejecting a 
petition filed by the appellants for quash- 
ing an order summoning the” appellants 
on a complaint filed by the second res- 
pondent in respect of offences under Sec- 
tions 292 and 293 read with Sec, 34 of 
of ‘the Indian Penal Code: l : 


24, Pursuant to a complaint filed by 
the second respondent the , Metropolitan 
Magistrate recorded the statement.. of 


three witnesses, including’ ‘the complain- 


ant, in a preliminary inquiry under’ Sec- 
tion” 200 of the Code ‘of Criminal . Proce- 
dure, ‘and holding that a prima facie case 
existed for summoning the appellants, he 
made an order directing isgue of sum- 
mons for the attendanée of the appel- 
lants. The appellants applied against the 


order to the’ High Court of Delhi ‘ under 


Section 482 of the ‘Code of Criminal: Pro- 
cedure, but the High Court, being of opi- 
nion. that a revision petition’ lay against 
that order, decided” to entertain. it as a 
revision petition. As the cértified copy of 
. the order of the’ Metropolitan Magistrate 
summoning the © appellants was not filed 
along with the petition, it was. ‘rejected 


not competent. The ee appeal is 
directed against that order. `>. 


25.. The questions: which arise on the 
order of the High Court are’ whether (a) 
the petition filled by the appellants under 
Section 482 of the Code of Criminal Pro- 
cedure could be treated by the High 
Court as a revision- petition under Sec- 
tion 397- of the Code, and (Ð) assuming 
that it could be: regarded as a revision 
petition, whether the High Court was 
right in rejecting it on the ground that a 
certified copy of the Metropolitan Magis- 
trate’s order summoning the appellants 
was not filed with it. After arguments be- 
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fore us:-had--proceed to a point, “counsel 
for the parties agreed that the High 
Court should. not have. rejected, the revi- 
sion petition at- the stage it had reached 
and that the mattér ‘ealled for a decision 
on.the merits. In the circumstances, con- 
o rales embodied in the two` questions 
bécomes wholly ‘academic, and it is un- 
necessary | to adj udicate on them: 


26. But-the further question - which 
has been debated before us relates to the 
relevance and probative value‘ of the ‘cer- 
tificate issued by the Board of Censors 
certifying under Section 6 of the Cine- 
matograph Act- that the film “Satyam 
Shivam Sundaram” -has: been. approved for 
public exhibition to an adult audience. We 
have been invited . to express our views 
on the points as, counsel urge, it will 
arise directly in the litigation pending 
béforé the “High Court and’ the Metropo- 
litan Magistrate and our observations, 
they say, would foreclose any further dis- 
pute on an issue of-law.of some ` impor- 
tance. There is no difficulty in laying 
down thatin atrial forthe offences under 


Code a certificate granted., under Sec. 6 
of-the . Cinematograph Act ‘by:the Board 
of Censors does not provide. an -irrebutt- 
able defence to „accused. who have been 
granted such,a certificate; but`it is- cer- 
tainly -a relevant fact of some weight to 
be taken into consideration by the cri- 
minal ‘court in deciding whether. the off: 
ence charged is established. Regard must 
be had- by.the court-to the fact that the 
certificate .represents the judgment of a 
body. of - persons particularly: selected 
under the- statute.-for the specific pur- 
pose of adjudging the suitability of films 
for public exhibition; and that Judgment 
‘extends to a consideration of the princi- 
pal ingredients which go to:constitute the 
offences under. Sections 292 and 203 of 


by the High Court on August 3, 1979 aa the Indian Penal Code.: At the same time, 


the court must remind itself that the 
function: ef deciding whether the ingre- 
dients~ are -established.is primarily and 


essentially its own function, and it can- 


not- abdicate that function in favour of 
another, no matter how -august and aus 
lified be the statutory authority. ` 


27. The order of the High Court re- 
jecting. the petition being erroneous it is 
set aside, and the High Court is directed 
to dispose of the petition on the merits — 
expeditiously. In case the petition is. dis- 
missed on..the merits by the High Court, 
it will direct the Court below to pro- 
ceed with the trial as soon as possible.‘ and 


264 S.C. 
to bring to an early close the case pend- 


- Ing before it. 


‘mission of 
ig ee special leave. 1979 Cr LR (Guj). 


_ ORDER OF THE COURT E 

28. We direct the High Court to dis- 
pose of the -petition on the merits as 
soon as may be, not later than one month 
from today. In case, the petition ‘is’ dis- 
missed on the merits by the High Court, 
it will direct the Court below to proceed 
with the trial as soon. as possible and 
to bring to an early. close the case penga 


ing before. it. 
: Special, leave petition’ & 
JADRA allowed, 


AIR 1980 SUPREME COURT 284! 
(From: 1979 Crl LR (Guj) 234) 
P. N. BHAGWATI AND VvV. D. 
a ` TULZAPURKAR, JJ. 
`” Criminal Appeal No. 682. -of 1979,. Dj- 
30-10-1979. ; 

Ganeshmal J aaa adii V. Gov- 
ernment of Guj arat and another, Repon: 
dents. . 

Constitution of India, Art. 136 — Pro- 
secution for offence of food adulteration 

— After examination under. §. 313, Cr. 
P. C. accused pleading. guilty — Convic- 


. Hon on basis of evidence’ is vitiated as 


Blagistrate’s approach is affected by ad- 
of guilt — Case remanded in ap- 


(Prevention of Food 


ice EA Act (1954), S. 16 (1) (a) (1)).. 
‘In a trial for an offence under 8S. 16` 


{1) (a). @) Prevention of Food Adultera- 
tion Act, the Magistrate after 
sure of the prosecution case and exami- 
nation of the accused. under S. 313 Cr. 


.P. C. convicted ‘the accused on his plea 


of guilty recorded on the same day ag 
e result of plea bargaining and sen- 
fenced the accused for ‘imprisonment till 
the rising of Court and also to pay a fine 
of Rs. 300. The High Court in. revision 


suo motu enhanced the sentence. which 


was in breach of mandatory. requirement 
of the section holding that the. convic- 
tion on the basis of evidence recorded 
‚was not vitiated, In appeal by special 
‘leave: against the agmen: of the High 
Court, S 

Belid, that when there is an admission 


of guilt made by the accused as a result 


of plea bargaining or otherwise, the eva- 


_ luation of the “evidence by the Court is 


likely to become “a little’ superficial and 
the Court may be od to refer to 


-the evidence » ‘not critically with a view 
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Cr LR (Guj) 234, Reversed. 
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to assessing its credibility but mechani-. 
cally as a matter of formality in support . 
of the admission of guilt. The.entire ap- 
proach of the Court to the assessment 
ef the evidence would be - likely to be 
different when there is an admission of 
guilt by the accused. In the instant case. 
the approach of the Magistrate was af- 
fected. by the: admission of guilt made by 
the appellant and in the- circumstances, 
if would not be -right to sustain the con- 
viction of the appellant. Accordingly, 
the case was remanded to the trial court 
to proceed afresh from the stage of ex- 
amination under’ S. 313, Cr. P, C.. 1979 
(Paras 4, 5) 
Mr. K. N. "Bhatt, Advocate, for Appel- 
lant; Mr. M. N. Shroff,’ Advocate, for 
Respondents. 
. BHAGWATI, J.:— This appeal ie ee 
cial leave is directed against a aoa 
of the Gujarat High Court enhancing the 
sentence imposed on the appellant | by. 
the Judicial Magistrate First Class, Jha- 
gadia, for an offence under S. 16 (1) (a) 
(i) of the Prevention of Food eee 
tion’ Act, ‘1954. ` 


2.. The appellant was charged before 
the learned . Judicial . trate for an 
offence under. S.-16 (1) (a) (i) of the Act 
for selling adulterated turmeric ` powder 
to respondent No. 2 who was, at the 
material time, a Food. Inspector in the 
employ of the State. The appellant plead- 
ed not guilty to the offence . charged: 


-against him and a trial was thereupon 


held by the.learned -Judicial Magistrate. 
The prosecution led the evidence of re- 


_ Spondent No. 2 and one Thakurbhai who 


was one of the panch witnesses in whose, 
presence the turmeric powder was pur- 
chased by dent No. 2 and the cer- 
tificate of the Public Analyst sh 

that the turmeric powder was adulterat- 
ed was also tendered in evidence. . The 


prosecution closed its case and there- 


after the appellant was examined by the 
learned Judicial Magistrate’ under Sec- 
tion 313 of the Code of Criminal Proce- 
dure. On. the same day, presumably as 
a result of plea-bargaining to which the 
learned Judicial Magistrate was also 
perhaps a party, the a submitted 
an application admitting his guilt - and 
praying that since he was a poor man’ 
and this was: his first offence, leniency 
should be shown to him. The learned 
Judicial Magistrate thereupon, proceeded. 
to make, an-order. convicting the appel- 
lant’of the offence under S. 16 (1) (a) ©) 


“of the. A and sentencing him to suffer 


mta as 
1988. ~ 


simple imprisonment till. the- rising of 

the Court and to pay a fine of Rs. 300 or 

in default to suffer further: rigorous im- 
prisonment for one month, 


$. It appears that through + an anony- 
mous application. the High Court -came 
to know that though the appellant was 


convicted of an offence. under S. 16 (1) 
(a) (i) of the Act and there was a mini- - 


mum sentence p ed for such of- 
fence, the learned Judicial . Magistrate 
had let off the appellant lightly with 
only one day’s simple imprisonment in 
breach of the mandatory requirement in 
the Act. The High Court thereupon in 
suo motu exercise of its revisional. juris- 


diction issued a notice to the appellant 


to show cause why the sentence impos- 
ed on him should not be enhanced and 
the proceeding thus initiated was treat- 
ed as a criminal revision. -application. 


The learned single Judge before whom 


the criminal - revision application came 
up for hearing took the view that though 
the appellant had admitted his guilt by 
filing an.application after. the closing of 
the prosecution evidence, 
Judicial Magistrate had not. founded his 
order convicting the appellant 
admission of guilt but he had considered 


the evidence led by the prosecution and. 
come to the conclusion on the basis of, 
-appellant was 


such evidence that the - 
guilty of the offence charged against him 
.and the conviction was, therefore, not 
vitiated, but so far as.the sentence was 
concerned, it was patently-in breach of 
the requirement of S. 16 (1) (a) @. of 
the “Act -which provided for a um 
sentence: of imprisonment- for three 
months and the learned single- . Judge, 


therefore, enhanced the sentence to three: . 
and also: 


months’ simple imprisonment 
increased the amount of the fine from 


Rs. 300 to Rs. 500. This decision of. the. 


High Court is assailed in the present ap- 
peal preferred by the appellant after 
obtaining special leave from this Court. . 


4. The principal _ contention advanced 
on behalf of the appellant was that 
though the learned Judicial .Magistrate 
considered. the: evidence led on behalf of 
the, prosecution and did not act solely on 
the admission of guilt made by the ap- 
pellant, his. approach to the evidence 
was coloured by the admission of . guilt 
and since the, admission of guilt was not 
made by the appellant. at the stage of 
making his plea before the . commence- 
ment of the prosecution evidence, but. 
only after the prosecution evidence was 


Ganeshmal Jashraj-v:-Govt. of Gujarat . © 
closed and: he had 


the .learned - 


on the 


ted on behalf of. the -prosecution and - 


ence in. defence, then after taking into 
account, such. further evidence also an 
without in my manner being affected 
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:been examin- 
ed under Section 313 of the Code of Cri- 
minal the conviction was 
vitiated. Now, :it is true that. when the. 
appellant was called upon to make his 
plea before the commencement of the 
prosecution. evidence, he. pleaded not 
guilty in respect of the offence’ charged 
against him and it was only after the 
prosecution evidence was closed and his 


examination .. under Section. 313 of the 


Code of Criminal ure was com- 
pleted. that he admitted guilt ea 
ably as a result of plea bargaining. Th 

learned Judicial ate was in the 
circumstances not. entitled to take into 
account: the admission of. guilt made by 
the appellant in. reaching his decision in 
regard to the conviction. of the appel- 
lant. The learned Judicial Magistrate, it 
is true; did not base his order of convic- 
tion solely on the admission- of guilt 
made by. the appellant, but it is clear 
from:‘his judgment that: his. conclusion 
was not unaffected: by the admission of 


' guilt on the part of the appellant. There 


can be - no doubt. that. when ‘there . is 


) -disposed to refer to ` 
evidence not : critically with a view 








of the evidence. -would be likely to 
different when there is an admission o 


ces,-it would not be right 
sustain the conviction of the appellant. 


Be We ascordingiy’ allow the appe 
set aside the order of the High Cou 


the appellant and remand the case to th 
learned Judicial Magistrate. so that h 


the appellant chooses to-lead any evid 
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influenced .by ..the pdmaaon: of : ‘guilt 
made by the Appen ate 
. 6 eters -wè part with this case, we 
must regretfully observe, „and this was 
- not disputed. by- the learned counsel ap- 
. pearing on ‘behalf of. the State, -that. most 
of the cases. of food: adulteration which 
come to the Courts are cases‘ directed 
against small. tradesmen such as. grocers, 
milk-vendors ete. - It is common know- 
ledge that- these small tradesmen pur 
chase, the food stuff sold by them. from 
the wholesalers and sometimes. even di- 
rectly from. the manufacturers. and more 
often than not the adulteration is. made 
_ either by the wholesalers . or - by. the 
manufacturers. Ordinarily it is not the 
smal] retailers who adulterate the arti- 
cles-of food sold by them. Yet it is only 
the small retailers who are caught by 
the food inspectors and ‘the investigative 
machinery of the food: department does 
' not for some’ curious and inexplicable 
reason. turn its attention to the whole- 
salers and manufacturers.. The small 
tradesmen:.: who eke- out: @. precarious 


existence ‘living... almost- from “hand to 


mouth are sent ‘to-jail: for’ ‘selling food 
stuff which is often enough not dadulte- 
rated by them and the'-wholesalers ‘ and 
manufacturers who -really adulterate the 
food stuff and fatten themselves on the 
misery of others escape the arm of the 
law.. The Food Department 
prides itself on its. statistics by catching 
small ‘tradesmen and: by ‘its gross in- 
difference -and inaction,’ allows ` whole“ 
- salers and'-manufaċturers to carry on 
. their. nefarious activities, untouched and 
unaffected by the ‘penal law. The result. 
is that a- wrong. impression is- -being 
created on the public mind that the law 
is being properly enforced, © whereas in’ 
- fact what: is really happening is- that it 
is only the small ‘tradesmen who are 
quite often not themselves. responsible 
for adulteration who are caught and sent 
to jail while there-is no effective enforce- 
ment of the law against the real adulte- 
ators, This is a failing which we. notice 
in the implementation of'anany of our 
laws: It is only the smaller flies which 
get caught in the web of these laws while 
the bigger ones escape.. ‘This syndrome 
_ of soft justice‘ to big economic criminals 
and‘ harsh justice: to the humbler offen- 
ders is a systemic weakness which affects 
the credibility’ of- the rule of law itself. 
It is nó wonder that ‘an’ ‘anonymous poet 
‘sardonically said - while projecting -the 
‘social dimension of ` ‘systemic defici- 
ency: oe 
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The law ‘looks up both — ' 
i <” oman arid ‘woman 
Who. steals the’ goose. - | 
.from off the common, ` 
But lets the greater 
= ©- felon loose, 
Who. steals the common ~- 
: .” ' from’ the’ goose: 
We fail to see why at the time of taking 


` samples fröm the small retailer, the food 


inspectors . do not care to find out from 
which ` ‘wholesaler’ or maniifacturer. hé . 
had purchased the particular. food stuff 
and after ascertaining. the name of such 
wholesaler or mariufacturer, proceed im- 
mediately to the place of business of such 
wholesaler or manufacturer and take 
samples for the purpose of finding out 
whether the food stuff “which is’ being 
sold by him is adulterated or not. The 
anxiety of the food inspectors seems to 
be only to catch hold of the small. 
tradesmen and not to proceed. against the 
bigger ‘wholesalers or manufacturers who 
are ‘quite often the real culprits. Other- 
wise, we do not'understand why there, 
are so‘ few cases against wholesalers and 
manufacturers brought to the Courts. The 
implementation - of the law- does create 
an impression that it is a lay meant’ to 
be operativé only against’ the ` smaller 
men and that the rich and the well-to- 
do are’ beyond: its: réach:* Moreover the 
law. operates very: harshly against the 
small tradesmen because a minimum 
sentence ` ‘is ‘provided | and the small 
tradesmen are liable to be sent to jail 
for three or six' months for selling food 
stuff ' ‘which’ they máy not have theni-. 
selves. adulterated - but -which has been 
adulterated by others, particularly when 


-they -have no means of verifying at the 


time ‘of purchase whether'‘the food stuff 
is adulterated or not. It is no doubt true 
that there is a provision in. the Act that 
if a warranty in writing is taken by the 
dealer from the -wholesaler or -manu- 
facturer from whom he has purchased 
the food stuff, he would be exempt from 
criminal liability, but it is obvious that 
in a poor country like outs where there 
are small tradesmen eking out a miser- 
able existence from small daily sales and 
many of them. are.ignorant about the 
provisions of the law and are moreover 
at the mercy of the wholesalers and 


. manufacturers, such a provision does not 


afford any real protection to ‘the small 
tradesmen and there may be cases where 
they: may have to go to jail for the sins 
of ‘the wholesalers’ “and manufacturers 


entailing untold hardship on their family. i 


1980 ô. 


We would, therefore; strongly urge: upon ` 
the Food Inspection Department not to 
remain content- with paying homage “to 
_anti-adulteration law: by -catching small 
tradesmen but direct the full fury of 
their investigative. machinery, against the 


wholesalers and. manufacturers who are ` 


‘in a large- majority -of-cases really re- 
‘sponsible | 
‘stuff: which. is being sold . by., the small 


Retailers, Then only would the true pur- ` 


‘pose. of - -the prevention. of. food. adultera- 
tion law be fulfilled and -tbe great gap 
‘between expectation and. fulfilment in 
pone ‘of welfare laws be bridged. _° 
Case remanded. 
} n eee 
| 
AIR 1980 SUPREME COURT on 
(From: Punjab and Haryana)* `., 
V.. R- KRISHNA IYER AND: és 
- P. N:. SHINGHAL, JJ. 2. 
, Special Leave Petn.- ce) No. 1383- a 
1978, D/- 14-9-1979.. 5 


` Bachan Singh ‘and others, Petitioners 
v. State of ‘Punjab, Respondents. ` 


Criminal P. C. (1974), Ss. 377, 386, 397 
-and 401 — Appeal by accused against his 
‘conviction under 8. 304 Part 1/149. LP.C. 
‘S. 302 L P. C. and revision .by State un- 
der S. 401 for enhancement -of sentence 


'— All cases heard. together and . decided ` 


‘by common. judgment — Order enhanc- 
ing sentence under S. 304 Part I/S. 149 — 
Not illegal for non Pom prone Ss Sec- 
flon 377 (3). 


The accused. ‘filed an poa against 
ae conviction and sentence under Sec- 


ition 304 Part I read with S. 149 I. P. GC, 


‘and the State filed an appeal against 
their acquittal under S. 302 I. P. C..and 
also a revision petition under Section 401 
‘Cr. P. C. for the enhancement of sent- 
-ence: All these were heard together by an 
express order of Court. The High Court 
passed an order dismising the appeal of 
the accused and accepting the State ap- 
.peal for enhancement in part, enhanced 
ithe sentence of the accused under S. 304 
Part I read with S. 149 I. P. C. 


Held (i) that although the State appeal 
was directed against the acquittal of the 
‘accused and not against the sentence un- 
der Section 377 (1) Cr. P. °C. there was 


“Criminal Appeal ` No. 
D/-_ 3-1-1978 (Punj & Har) 
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Bachan Singh we 


for adulteration, of the.. food. 


= State appeal, against acquittal _ under 


1039 of ae 
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no justification for the argument*that the 


' High. Court committed an illegality ` in 


not complying: with the requirement of 
sub-section (3) of Section 377 for giving 


the “opportunity to the*accused of show- 


ing cause against the enhancement: of the 
sentence or of pleading for their acquit- 
mal or: i aor reduction, of me sentence. 


oes -| (Para 6) 


=a- that ` ‘a * vending ot the impugned 
judgment left no doubt “that the High 
Court effectively. disposed of both the 
appeals and the . revision . petition even 
though. there was an inadvertent mistake 
in failing ‘to make a reference to the re- 
vision petition in the, ODEIRSNE. part of 
the order. .... (Para 8) 
. (iii) that ee was no. “merit in the 
grievance of the accused:as the oppor- 
tunity for pleading: for. acquittal was 
amply furnished at. the hearing of their 
own appeal against their conviction, and 
the same appeal. furnished them the ne- 
cessary opportunity. for pleading for the 
reduction of the sentence, That in fact 
was the ables matter of. their . appeal. 
. (Paras 9, 10) 

Gy) that as the Sad of the case was 
before the High Court in connection with 
the two appeals -arid the revision petition. 
heard together, there was nothing to pre- 


“vent the High Court from invoking its 


powers under Section 397 read with’ Sec- 

tion 401 Cr. P. C. and to make an order 
for the enhancement: “of ‘the sentence. 

"(Pata 11) 

M/s. K. L. Jagga. and L. N. Gupta Ad- . 

vocatés, for Petitloners;. Mr.. Hardev 
Singh Advocate, for Respondent. i 


SHINGHAL, J. :— We have heard 
Íearnėďd: counsel for the parties at length. 

2. Accused: Bachan Singh, Gurnam 
Singh and Chanan Singh were convicted 
by the Sessions Judge of Gurdaspur ` of 
an offence under Section 304 Part I read 
with Section 149 I. P.'C.. and were. sent- 
enced to rigorous imprisonment: for 
10 years and a fine of Rs. 1000/-. They 
were also convicted of an offence under 
Section 149 L P. C. and sentenced to ri- 
gorous imprisonment for 2 years.. The 
remaining two accused Ravail Singh and 
Vir Singh were convicted of an offence 


‘under Section 304 Part I. read with Sec- 


tion 149 L P. C. but they were sentenced 
to rigorous imprisonment for 5 years and 
a fine of Rs. 500/-.: Further, they were 
convicted of an offence under Section 147 


. L P. C..and were sentenced to tigorous 


imprisonment for 1 year. 
= 3.. An appeal was filed by the sesused 
against their conviction and sentence; and 
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the State filed an appeal for their con- 


viction and sentence under Section 302 - 


L P. C. A revision petition was filed un- 
der. Section 401 Cr..P. C. for enhance- 
ment -of the sentence of imprisonment 
and fine “to meet the ends of justice.” 
The High Court of Punjab and Haryana 
made an express: order on December 9, 
1974. that the revision petition would be 


heard. along with the criminal appeal 


(No.. 1039 of 1974) filed by the accused. 

4 By its impugned judgment dated 
January: 3,'1978, the High Court dismiss- 
ed the ‘appeal which was filed by the ac- 
cused, but enhanced the’ sentence’ of 
Bachan Singh, Gurnam Singh and Chanah 
Singh accused under Section 304 Part I 
read with Section 149 L P. C. to rigorous 
imprisonment: for life- and of. accused 
Ravail Singh and Vir Singh under ‘the 
same section ‘to Figorous ` imprisotiment 
for 10 years.’ While making that’ order, 

‘the High Court observed that the State 
- appeal -“for enhancement of: punishment” 
was “partly accepted”. That is why ‘all 
the -five accused - have’ applied to this 
Court for special leave under Article 136 
of the Constitution.  ~ 


, $e It has been. argued s learned 
counsel for the accused that the High 
Court committed an error of law in en- 
hancing the sentence of the accused 


without giving them a reasonable oppor- 
tunity of showing cause against such en- ` 


hancement and without allowing them to 
plead for their acquittal or for reduction 


of the sentence as contemplated by sub- 


section (3) of Section 377 of the Code of 
Criminal Procedure. — 


6. , Tt appears: to us, however, that as 
the State Government. -did not file an 
appeal against the. sentence under sub- 
section (1) of Section 377 Cr. P. C., and 


as it is not disputed before us that its - 


appeal was directed -against the acquittal 
òf thè accused for the offence under Sec- 
tion 302 I. P. C., there is no justification 
for the argument that the High Court 
committed an illegality in not complying 
with the requirement of sub-section (3) 
of that section for giving the’ opportunity 
to the accused of showing cause against 


the enhancement of the sentence or of | 


pleading for their acquittal or for ređu- 
tion of the sentence. 


T: As has been stated; a petition was 
filed under Section 401 Cr. P.-C. for en- 
hancement of the sentence, and it was 
clearly maintainable as it was not: per- 
missible for the revision petitioner to file 
an: appeal- under Section 377. It will. be 
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recalled. that the High Court made an 
express order. on December 9, 1974, for 
the hearing of the revision. petition 
along with. the appa which sag boen 
filed by the accused. - , 


8 The fact erelire remains ‘that the 
High Court had before it the abovemen- 
tioned appeals- which had been filed - by} - 






State in part, it forgot to- make a refe: 
ence to the revision petition while draw- 
ing up’ the operative part of its order. 
That was an inadvertent mistake for, 


it effectively | disposed of both the ap- 
peals and‘ the: revision petition. eve 
though the wordings of the: judgment 
that respect. were not quite appropriate. 


9. But, - even’ UNA “there is no 
merit in the grievance’ of the accused 
that. they were not given the opportunity 
of showing cause. against the enhance- 
ment of the sentence. or to plead for 
their “acquittal or for reduction ‘of the 
sentence. The opportunity for pleading 
for acquittal was ‘amply furnished at the 







pleading for the reduction of the sent 
ence. That in fact was the subject ma 
of their appeal. i 


10. EEE E E 
the High Court heard the State appeal 
against the acquittal ‘of the- ‘accused, 
along with the appeal which was filed b 











in the argument to the contrary. It has 
to be appreciated that, in respect of th 
petition which: was filed under Sec 
tion 401 Cr. P. C. for the exercise of th 
High Court’s powers of revision, it w 
permissible for it to exercise the pow 
of a Court of Appeal under Section 386 
for enhancement of the sentence, and 
that. had been done, there is no justifica 
tion for the argument . that ca enhanc 
ment was illegal. 


11. here is’ another reason for this 
view. It was permissible for the High 
Court under Section 397 Cr. P. C. to call 
for and examine the record of the pro- - 
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ceeding before the trial court: for the 


purpose of- satisfying itself as to. the cor- - 


rectness, legality or “propriety” of any 
finding, “sentence” or order, recorded or 
passed by that. inferior Court. The’ High 
salle power of revision in the: case of 

y proceeding the record of which has 
be called for by it or which otherwise 
comes. to its knowledge, has been stated 
in Section 401 Cr. P. .C., to which refer- 


ence has been made above. That includes — ia 


the power conferred on a Court of Ap- 
peal under Section 386 to enhance or re- 
duce the sentence. So when the record 
of the case was before the. High. Court 
in connection with the two. appeals and 
the revision petition referred to above, 
there was nothing to prevent the High 
Court from invoking its; powers under 
Section 397 read. with Section 401 Cr.P.C, 
and.to make an.order for the enhance- 
‘Iment of the sentence. _ eae 


12. ‘There is thus no Torce in the. argu- 
ment to the contrary. 


13. All the same, we gave an’ oppoit 
tunity to the learned counsel for the’ ace 
cused to advance his arguments on the 


question of sentence and all that he wad’ 


able to argue was that as the accused 
had undergone a portion of the sentence 
and, as the offence was committed in 
1972, the High Court was not justified in 


enhancing the sentence. As is obvious,. 


both these arguments are untenable and 
inconsequential because of the concurrent 
findings of the trial court and the High 
Court that the accused emerged from. the 
house of accused Bachan Singh as soon. 


as Sarup Singh (deceased) reached the - 


place of occurrence, shouted that he 
should ‘be taught a lesson for getting 
liquor recovered from them’ and beat him 
with their respective weapons. It has 
been found further that’ while accused 
Vir Singh caught: hold of the hair of the 
deceased and Ravail ‘Singh caught hold 
of his legs and felled him oni the ground, 
Gurnam Singh, who was armed with a 
katar dealt blows on his right knee 
while Chanan Singh gave a kripan blow 
on his left hand, and the accused Gur~ 


nam Singh gave a blow on his right knee’ 


while Chanan Singh gave a kripan blow 
on his left hand and he, Gurnam Singh 
and Bachan Singh dealt further. blows 
on his left leg near the knee, as a result 
of which the left leg was completely 
severed from the body. It has-also been 
concurrently found that the accused took 
away the chopped. off leg of the deceased 
after. wrapping it in. his turban, and that 
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‘he succumbed tothe. injuries ‘soon after, 


The -facts and the circumstances which 


bave thus been established by the evid- 


ence. of Pal Singh:P. W: 4, -and Nishan 


Singh ‘P.W.-5 on.which reliance has been 


placed by both the Courts, justify the 
view taken by. the High Court that the 
accused- deserved the sentence awarded 
to them by it. oe la 


14. Learned counsel for the accused 
tried to argue that the conviction of the 
accused was not justified on the merits, 
and took us through the finding in re- 
gard to the motive for the offence, the 


nature of the medical evidence, the plea 


of ..'self-defence taken by accused 
Bachan Singh and the relationship of 
eye-witnesses' Pal Singh P.W: 4 and Ni- 
shan Singh. P.W.'5 with the‘ deceased. 
Apart. from the fact: that there was no 


occasion’ for us to consider those- argu- 


ments, we have no hesitation in saying 
that they are without merit. 
15. In the view we have taken, the 
painon mop ‘special leave is dismissed. . 
ton he PEO Eoee 
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- AIR 1980 SUPREME COURT 26$ 
(From: ILR (1978) 2 All 295) 
V. R. KRISHNA IYER AND 
> = R S. PATHAK, JJ. 
Civil Appeal’ No. 1296 -ef 1978, D/- 
11- 10-1979. 


Swami Saran Saksena, Appellant v. 
State of Uttar Pradesh, Respondent. 


Constitution of India, Article 136 — 
Temporary Judicial Officer — Order of 
compulsory ‘retirement sustained by High 
Court ‘i. appeal — Appeal by special 
leave — Supreme ‘Court quashed it on 
a ee a ILR (1976) 2 All 


Reversed Re Service Regula- 
tions, Regns. 465 and 465A). 
The ‘Appellant, a temporary judi- 


cial Officer in the service of the 
U. P: State was compulsorily retir- 
ed from. service under Regn. 465A. - 
Note 1 to Civil Service . Regula- 
tions after putting in many years of 
service even though he had been allowed 
to cross the second efficiency bar just a 
few months before. The order was up- 
held by the High Court in Writ Appeal 
by the Government On appeal by spe- 
cial leave. 


‘Held, that ordinarily the Supreme 
Court does not interfere with the — 


KW/LW/¥'656/79/KSB 
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ment of the relevant authority on the 
point whether it is in public interest to 
compulsorily retire a Government servant 
but in the peculiar circumstances of the 
case and on the perusal of- the entries-.in 
‘the personal file. and- ‘character roll of 
the appellant there was nothing to show 
that suddenly there was such deteriora- 
tion in the quality of the appellant’ s work 
or integrity after his crossing the second 


‘efficiency bar so as to deserve compul- 


sory retirement. The, order. was, there- 
fore, uncalled for and ‘has to be quashed, 
ILR (1976) 2 All 2.95; Reversed. (Para 3) 


.Dicta:— Whether the appellant who 
is allowed to continue in service, should 
be confirmed. or not is a matter. for the 
relevant .authority: which has yet to ap- 
ply its.mind and it would not be proper 
for the Supreme Court to give any. di- 
rection in that respect. - (Para 14) 


Appellant in Person; Mr. G. N. Dikshit, 
Sr. Advocate (M/s. M. V. Goswami, Advo- 
čate with him), for Respondent. 


. PATHAK, J.:— This appeal by aeda 
leave has been preferred by the appel- 
lant against the order of the Allahabad 
High Court. dismissing his writ petition 
challenging an order. of compulsory re- 
tirement. 


2, The appellant. ae appointed by 
the Government of Uttar Pradesh in 


November, 1954 as a temporary judicial . 


officer. The State Government terminat- 
ed his services in December, 1962 but, 
on representation made ‘by him, the ter- 
mination ‘order was..withdrawn:: on. Janu- 
ary 16, 1963. The. appellant . re-joined 
service and resumed his duties. However, 
by an order dated May 18, 1966, his ser- 
vices were terminated again. On a writ 
petition filed..by him: in. the Allahabad 
High Court, . the termination order was 
quashed by the High Court on August :8, 
1969. The appellant was reinstated with 
the benefit of continuity of service. His 
troubles did not end there. Although he 
had served for about fifteen years, seve- 
ral representations made by him to the 
State Government for his confirmation 
met with no response; and he continued 
to remain a temporary Government ser- 
vant. Meanwhile, in June, 1975 he was 
allowed to cross the second efficiency bar. 
But on August 2, 1974 the State Govern- 
ment made an order compulsorily retir- 
ing the appellant from service. The order 
purports to have been made in exercise 
of the powers mentioned in Note 1. to 
Article 465-A of the Civil Service Regu- 
lations, which provides for: compulsory 
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retirement of a ‘temporary ‘Government 
servant on attaining the age of 50 years, 
The appellant had reached the age of | 
54 years. It was recited in the order that 
the Governor on being satisfied that: if 
‘was notin the public interest to’ retain 


the appellant, who was described as a 


temporary judicial officer, required him 
to retire from service with immediate 
effect, with three months’ pay in lieu of 
notice..The order was assailed by the ap- 
pellant by a writ petition, and a learned 
single Judge of‘ the High-Court allowed 
the writ petition on September 17, 1975 
and quashing the order he declared that 
the appellant continued’ to ‘remain. in © 
service. The learned single Judge held 
that the appellant was not’ covered by 
the terms of Article 465-A and as- re- 
gards Article 465, which was invoked in. 
the. alternative in support of the impugn- 
ed order, he took the view that -as the 
appellant was a temporary Government 
servant only and not entitled to pension, 
Article 465 also did not apply: The State 
of Uttar Pradesh appealed, and, a Divi- 
sion Bench of the High Court has, by its 
order dated May 7, 1976 allowed the. ap- 


peal and digmiissed the writ petition. The 


Division Bench confirmed that as the 
appellant was a temporary judicial offi- 
cer, Note 1 to Article 465-A could not be 
pressed into service by the State. Gov- 
ernment for retiring him, but it main- 
tained the order with reference to Note 
1 to Article 465 holding that the `“provi- 
sion entitled the State -Government 
to retire any “Government _ servant 
attaining the age of. 50 years on 
three months’ notice of pay in lieu there- 
of. It observed that the power: of the 
State Government to compulsorily retire 
a Government servant, was not depen- 
dent on his eligibility . ‘for pension, It 
was of the view that the. appellant, al- 
though a temporary Government ser- 
vant, could be compulsorily retired under 
Note 1 to Article 465. The further con- 
tention of the appellant was also reject- 
ed that the impugned order was arbi- 
trary inasmuch as he had been allowed 
to cross the second Efficiency Bar in 
June, 1973, which could only have been 
if his work showed distinct ability and 
his integrity was beyond doubt and, he 
urged, nothing had taken place since to 
justify the order of compulsory retire- 
ment passed shortly. thereafter. 


3. Several contentions have been rais- 
ed. in this appeal by the appellant, who 
appears: in person. In our judgment, one 
of them’ ‘suffices to-dispose of the appeal, 


i 
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The contention which has ‘found favour 
with us is that on a.perusal of the mate- 
rial on the SA and having. regard to 
the entries in, onal: file and 
character roll of. thé appellant, .it..is not 
possible reasonably to come to. the con- 
clusion that the. compulsory retirement of 
the appellant. was called’ for. ‘This ` con- 
clusion follows inevitably from the parti- 
cular circumstances, among others, that 


the: appellant was found worthy of being x 


permitted to’ cross .the second Efficiency 
Bar only a few months before. Ordinari- 


ly, the-court does not interfere with the _ 


Judgment: of the relevant authority on 
the point whether `it- is in the public 
interest to compulsorily’ rétire- a Govern- 
ment :servant. And. we would have been 


even more reluctant’ to reach the, con-— 


clusion we have, when the impugned 
order of compulsory’ retirement was made 
on the recommendation of the High 
Court itself. But. on the material before 
us we are unable to reconcile the . appa- 
rent contradiction that although for the 
purpose of crossing. the second Efficiency 
Bar the appellant was considered to have 
worked with distinct ability. and -with 
integrity beyond question, ` yet within a 
few months thereafter he was. found .s0 
unfit as to deserve ` compulsory. _retire- 
ment, The entries in between in the re- 
cords pertaining to the appellant ah to 
be examined and appraised ‘in that- 

text. There is no evidence.to show that 
stiddenly there was such. deterioration 
in the. quality of the appellant’s work or 
integrity that he deserved to. be : com- 


pulsorily retired. For all. these-. reasons, ` 


we are of opinion that the order of : com- 
pulsory retirement should be` quashed. 
The appellant ‘will be deemed to have 
continued in service on the date of the 
impugned order. | 


4." The appele Daa us vehe 
imently to make an`order directing ` his 
confirmation and pointed out. that. after 
he’ was compulsorily retired as many as 
12 temporary judicial officers’ were.’ coh- 
sidered for ‘confirmation. We consider 
that it would not be right to make. the 
direction prayed for ‘by the ` appellant. 
Whether ‘he. should be confirmed or not 
is a matter for the ‘relevant’ authority, 
That is a matter to which the authority 
has yet to apply its mind, and in the cir- 
cumstances. it is not’ proper that we 
should pre-empt -its judgment. 


OS. ‘ihe appeal is, allowed and the order 
dated May 7, 1976 of the: Division. Bench 
of the. High Court is set aside. -The order 


D. G. Gouse & Co, v. 


`y. The Tahsildar and - another; 
-dents. - 
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of the learned single Judge quashing the 
impugned order of the State Government 
is restored. The respondent will pay: the 
costs of TOE s appeal to the appellant. -. 

5 i Appeal allowed. 


AIR 1980 SUPREME UPREME COURT 271 . 
-- (From: Kerala) a 
Y. vV. CHANDRACHUD, "E. J, V.R. 
KRISHNA IYER, N. L UNTWALIA, 
r ay SHINGHAL oe A. D. 
; : KOSHAL, JJ: 


“Civil” ree Nos. 1524; 2091-2092, 


2093-2103, 2136 of 1978; 6, 27-31, 50-52, 
188, 266, 303, 309-311, 472-473 of 1979; 
1543-1546; 1689-1693, 1556, 1981-2004, 


2105, 2324, 2351 to 2354, 2415-2419, 2497, - 
2587 of 1978; 67-71, 129-131, 197, 265, 420, 
544-545, :580 of 1979; 1965-1987, 2203- 
2206, 2583 of. 1978; 1, 72, 168 of 1979; 2104, 


: 2401, 2350, 1860-1864, 2256-2257 ‘of 1978; 


333, 500 of 1979; 2207 of 1978; 169, 148- 
150, 304-305, 409 of 1978; 2254, 2255 of 


1978; . 267, 542, 571 of 1979. 


Writ Petn, Nos. 4375 of -1978 and 148 
of 1979. 
Civil Appeal No.. 39 of. 1979. 

Spl Leave: Petn. (Civil) Nos, 6298 of 
1978; 1137-1138, 4861-4862,- 6154-56 of 
1979 and 6298 of 1978,’ D/- 21-9-1979. 


D. G. Gouse and Co. (Agents) Pvt. Lid, 
Appellant v.. State of” Kerala and an- 


~ other, Respondents. ` 


rant 


S. K. Subramanian etc., PE V. 
State of Kerala and others, Respondents. 

The Customs Clearing Agents’ Associa- 
tion, etc. ete., Appellants ` v. State of 
Kerala. and’ another, Respondents. S 

-Alex ‘Cheriyan -and another, Appellants 
v. State of Kerala and another, Respon: 
dents. : 

The South Corporation (P.) Ltd, Ap- 
pellant v. State. of Kerala opo another, 
Respondents. 

-N. Kunhiraman ° ‘ete. ete.; Appellants 
Respon- 


“Abrahani Abrahm ete. etc., Appellants 
v. State of Kerala and another, Respon- 
dents. rP t 

K. G. Bhaskaran etc. ete., ' Appellants 
v. State of Kerala and others, Respon- 
dents. . 

“Mrs... Lucy ` Eapen. ete. ete., Appellants 
v. ‘The Tahsildar and another, _ Respon- 
dents. 

' M.- Bhaskar Kini- ete., Appellants Ve 
The Tahsildar and others, Respondents. 
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A. K. Abraham ete. etc., Appellants v. 
State of Kerala and’. another, . Respon- 
dents. TEPE 


Kollannur Devassy Jacob and others 


etc., Appellants v. State of Kerala and 


another, Respondents. 
T. I. Mathew, Appellant v.- State of 
Kerala and another, Respondents. 
Darragh Smail and Co, (India) ete. etc., 


Respondents, © = 5e. 0 
K. J. Jacob and others, Appellants v, 
State of Kerala and. another, Respon- 
The: Kanjuirappally Service Co-opera~ 
tive Bank Ltd. ete. ete,: Appellants v. 
State of Kerala and another, . Respon- 
Gents. . 4 ae a L5 
M. N. Kamalamma and ete. etc, Appel- 
- lants vy. State of Kerala and another, Re- 
spondents. -`° `- PNET ooo 
~P. Sulochana Bai, Appellant v. State 
of Kerala and others, - Respondents.. oo 
M. A. Cyril and others etec., Appellants 
v. State of- Kerala. and another, ‘Respon- 
dents. Sie ee 
Vincent L. Ferns, .Appellant.-.v. State 
of Kerala and another, Respondents. 
Padmakashi ~ etc.: etc., : Appellants v. 
State .of Kerala and - another, Respon- 
dents, - + 
A. Gopalakrishnan ete.. ete., Appellants 
v. State of Kerala and another, Respon- 
Sabha Secretary Marthoma Syrian 
Church etc.. ete., Appellants v. State of 
Kerala and another, Respondents. ` 


Appellants, v. State of Kerala and another, |: h 
a _ V. The Tahsildar and another, 


K. J. Joseph ete. etc., Appellants N. 


State of Kerala and another, 
dents., , l l 

S. A. Nagendran etc. etc, Appellants 
v. State of Kerala and another, Respon- 
dents. 


B. Ramachandran and others. etc- ete., 
Appellants v. State of Kerala and an- 
other, Respondents. -= . oo- | o 

Muthathu Paily and Sons, Appellant 
v.- State of Kerala. and ‘another, Respon- 
dents. ea A E S l p 

Gokak Patel Vokart Ltd., Appellant v. 


Respon- 


State of Kerala and another, Respon- 


dents. ja ta ` 
Mrs. Elizabeth Varghese etc. ete., Ap- 

pellants v. The Tahsildar’ and`-another, 

Respondents. ` C ` l a oe 
V. J.: Jácob ete..ete., Appellants v. The 

Tahsildar and others, Respondents. . 

-~ K-O. Abraham etc., Appellant v. State 

of Kerala and another, Respondents- 
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N. Abdul. Azeez. and others. etc.;~ Peti- 
tioners v. State of Kerala and another, 
Respondents. i eo oe 
_K. G. Sukumaran, Appellant v. The 
Tahsildar - and others, Respondents. ' 
M. N. Ramadas, Appellant v. The Tah- 
siidär and another, Respondents. — >? 
R. Santha etc., Petitioners v. State of 
Kerala’ and another, ‘Respondents. Ha 
<: M. Mariam Beevi etc. ete, Petitioners 
- -Respon~ 
dents... 


. (A) Constitution ‘of India, Art.. 246, 
Schedule 7, List 1, Entry 86, Schedule 7, 
List I, Entry 49 —.Kerala Buildings Tax 
Act (7_of 1975), Pre. — State Legislature 
is competent to impose tax on buildings 


under Entry 49 of. List H — Entry 86 of 


List I, not attracted — Act is not retro- 
spective in strict technical sense. .- F 

If a tax is levied on all that one owns, 
or his total assets, it would fall’ within 
the purview of Entry 86 of List I and 
would: be outside the legislative compet- 
ence: of a State Legislature, eg., = a tax 
On one’s entire wealth A tax directly. 
on ‘one's lands and buildings’ will not be 
a tax under Entry 86. ‘(Paras 7; 8) 
'- It-may well be that-one’s building may 
imperceptibly be- the subject-matter: of ` 
tax, say the wealth tax, -as a component 
of his. assets, under Entry 86 (List I), and 
it may also be subjected to tax, say a - 


direct tax under Entry 49 (List D, but 


as the.two taxes are separate and dis- 
‘tinct imposts, they cannot be. said to 
overlap each other, and would be with- 


inthe competence: of. the Legislatures 
“concerned. AIR 1969 SC 59 and AIR 1970. 
SC 169, FolL 


“> (Paras 9, 12) 
` Mere absence of an earlier taxing sta- 
tute cannot be said to create a ‘vested ` 
right’, under any existing law, that it 
shall not be levied in future with effect 
from a date anterior to the passing 

the Act. It cannot be said that under 
Kerala Buildings Act, 1975 by imposing 
the building tax from an earlier.. date 
(1-4-1973) any new obligations or disabi- 
lity has been attached in respect of any 
earlier transaction or. consideration.. The 
Act is not therefore retrospective in the 
strictly technical sense. AIR 1958 SC 452, 
Foll . | (Para 14) 
- In. view of the definition in S. 2 (e) of 
the Act. the expression ‘building’ includes, 
the fabric of which it is composed, the 
ground upon which its walls stand and 
the ground within ‘those walls. The 


, ground referred to above would not .have 


& separate .existence,. apart from’. “tha 


t 


o Eal aya 


In other words, the “ground”: referred to- 


above would not be the’ subject-matter. 
of a separate tax, apart from the tax on 
the building standing on it- 
(Paras 23, 21) 

‘The location or value of the land has 
importance of its own, and contributes to 
the value of the building standing on it, 
but that. does not justify the argument 
that what the Act gah aca is a tax on 
{ands and buildings and not merely on 
buildings, (Para . 26) 

(B) Constitution of India, Art. 14 — 
Kerala Buildings Tax Act (7 of 1975), Pre 
~- Choice of 1-4-1973 as to date of. im- 
position of tax under the Act — Choice 
could not be assailed as discriminatory 
under Art. 14 of Constitution. AIR 1974 
SC 2349, Foll. | (Paras 17, 18) 

(C) Constitution of India, Art. 14 — 
Kerala Buildings Tax Act (7 of 1975), Pre. 
~ Method of determining capital value 
of a ing on the basis. of its annual 


building 
value is not hypothetical and arbitrary. 


— Act cannot be struck down as uncon- 
stitutional. 


` In the Kerala Buildings: Tax Act, the 


‘method for determining the capital value ` 
annual 


of a building on the basis of its 


value is not hypothetical and arbitrary. : 
` ‘The-Act as such cannot be struck- down . 
a3 unconstitutional. The tax on buildings, ` 


‘under the provision. of the:.Act, has been mining the capital value of a building 


imposed by virtue of Entry 49 of List Ù 
of the Seventh Schedule. of the Constitu- 
tion. So when the State Legislature had 
taken a decision to impose that tax, . tt 
was open to it to decide how best to levy 
it. (Paras 28, 29) 


The Legislature cannot be blamed if 
if decides: to link the levy with the an- 
nual value of a building and prescribes 
a uniform formula for determining its 
capital value and calculating the tax. 

‘(Para 29A) 

Where the building has been let at 
what is plainly a rack rent, that rent is 
the best evidence of value if it has been 
fixed by the- higgling of the market. If 


therefore the Legislature selects that. 


method to determine the annual value 


‘D: G: Gouse & Coty. State of Kerala? .:.<.. 
-- building: and’ would: nòt: be- ‘lande’: joints. 
. ly stated with “buildings’ asthe. subject. 
matter of the tax in Entry -49 of"List IL- 


” 


expression ~ which: may -roughly be- said- : 
‘to be. taxable-value of the building,- and . 
‘the State” Legislature. was. quite compe- 


‘tent to select that as the basis for- asses- 


sing the building tax. AIR 1963 SC 591 
and: AIR 1970 SC 169, Foll (Para 33) 

It is true that in the definition of “an- 
nual value” in S. 2 (a) of the Act the 
expected gross annual rent has been made 
the annual value of a building, but that, 
by itself, cannot be said to be open to ob- 
jection. There is no inherent illegality 
or vice if the gross income of the pro- 
perty were to be capitalised. for the pur- 


pose of determining the value of the pro- 


` building, 


perty. (Paras 35, 38) 
Even. if there is some land ag an ap- 
purtenance to a building, then it is an in- 
tegral part of the building to which it 
belongs, while if the word has been used 
loosely, it will have its separate exist- 
ence — quite apart from the building. In 
either case, its value will not come in 
for addition to the annual value of the 
, (Paras 39, 40) 

The Legislature- has thought it proper 
to define ‘capital value’ of a building to 


‘mean the value arrived at by multiply- 


ing the annual value of a building by 
sixteen, There was nothing to prevent it 
from doing so, for it had legislative com- 
petence to impose the building tax. AIR 
1963" SC 1667 and AIR 1961 SC 552, FòlL 
(Paras 43, 42) 

' There is nothing unreasonable in deter- 


yielding so much annual rent without re- 


.. ference to its cost of construction. A 
tax of such a nature cannot be said to 


be arbitrary or confiscatory or extor- 
tionate. The multiple of 16 does not suffer 
from any constitutional or legal infirmity. 
AIR 1962 SC 1563 and AIR 1974 SC 2272, 
Foll (Para 46) 

There is adequate procedure or machi- 


nery in the three Acts (e.g. The Kerala 


of a building, there is neither reason nor - 


authority for. holding that it is hypotheti- 
cal or arbitrary. “(Para 32) 


The ression T value” | used 
in the Act is not the cost of construction 


of the building or its market. value as: 
a wealth. It. is.a convenient’ or a working 
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the annual value of buildings. That value 
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ing tax under the charging section. 
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P..N. SHINGHAL, J.:— These cases re~ 
late to the validity of certain provisions 
of the Kerala Buildings Tax Act, 1975, 
hereinafter referred to as the Act, and 
are directed against the judgment of the 
Kerala High Court dated June 12, 1978, 
by which the validity of those provisions 
has been upheld. We have heard these 
cases together and shall deal with them 
in this judgment, i 


2. In order to appreciate the contro- 
versy, it will’ be convenient to make a 
brief mention of the background of the 
Act. 


3. The Legislature of the Kerala State 
wanted to impose a tax on buildings, and 
passed the Kerala Building Tax Act, 
1961, which came into force on March 2, 
1961. Its validity was challenged, and by 
his judgment dated November 20, 1964, 
a learned single Judge of the High Court 
held it to be invalid and unconstitutional. 
The Division Bench took the same view 
in its judgment dated July 7, 1966, and 
dismissed the appeal of the State. The 
matter came to this Court, and it also 
dismissed the appeal by its judgment 
dated August 13, 1968, reported in State 
of Kerala v. Haji K. Kutty Naha, (1969) 
1 SCR 845. This was so because the Legis- 
lature had adopted merely the floor area 
of the building as the basis of the tax 
considerations, 
The intention to introduce a fresh Bill 
and to levy a non-recurring tax on 
building was stated in the Finance Min- 
ister’s budget speech of 1970-71. A Bill 
was published some time in June, 1970, 
and it was stated there that the Act 
would be ‘brought into force with effect — 
from April 1, 1970. The Bill was intro- 
duced in Legislative Assembly on July 
5, 1973, and was referred to a Select 


Committee. The Committee submitted its 
report on March 28, 1974. It recommend- 
ed that the Act may be brought into 
force from April 1, 1973. As the -Bill 
could not be taken up during the budget 
session, the Government of the State 
promulgated the Kerala Building Tax 
Ordinance, 1974, on July 27, 1974 to-give 
effect to the provisions of the Bill as re- 
ported by the Select Committee. It was 
followed by another Ordinance dated 
November 18, 1974 on the lines of the 
earlier Ordinance. The Bill was passed 
soon after, and the Governor gave his 
assent to it on April 2, 1975. Several writ 
petitions were filed in the High Court to 
challenge its constitutional validity, and 
we have made a mention of the High 
Courts impugned judgment. dated June 
12, 1975, from which the present cases 
have arisen. While four Hon’ble Judges 
of the High Court have upheld the vali- 
dity of the Act, a different. view has 
been taken by Eradi J. 


4. The question which arises for con- 
sideration at the threshold is that relat- 
ing to the competence of the State Legis- 
lature to enact the law, on which con- 
siderable stress has been laid by Mr. 
P. A. Francis..He has argued that the 
subject-matter of the Act being a tax 
on building, it is a tax on the capital 
value of the assets of an individual. or 
company and falls within the scope . of 
entry 86 of List I of the Seventh Sche- 
dule of the Constitution, and not under 
entry 49 of List II, so that it was beyond 
the legislative competence of State Le- 
gislature. The question is whether this 
is so. i 


5. The word “tax” in its widest sense 
includes all money raised by taxation. 
It therefore includes taxes levied by the 
Central and the State Legislatures, and 
also those known as “rates”, or other 
charges, levied by local authorities under 
statutory powers. “Taxation” has there- 


fore been defined in clause (28) of Arti- 


cle 366 of the Constitution to include 
“the imposition of any tax or impost, 
whether general or local or special”, and 


it has been directed that ‘tax’ shall be - 


‘construed accordingly.’ 

6. Chapter I of Part XI of the Con- 
stitution deals with the distribution of 
legislative powers. Article 246 of that 
chapter states, inter alia, the exclusive 
powers of the Parliament and the State 
Legislatures according as the matter is 
enumerated in List I or List H of the 
Seventh Schedule. Entry 86 of List I,. 
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on which reliance has been placed by Mr. 
Francis, reads as follows,— 

“86, Taxes on the capital value of as- 
sets, exclusive of agricultural land, of 
individuals and: companies; taxes on the 
capital of companies.” 

7. Now the word ‘assets’ has been de- 
fined in the Century Dictionary (which 
ig an encyclopedic lexicon of the English 
language) as follows,— 

“Property in general; all that one owns, 

considered as applicable to the payment 
of his debts...... As a singular: Any por- 
tion of one’s property or effects so con- 
sidered,” 
So if a tax is levied on all that one owns, 
or his total assets, it would fall within 
the purview of entry 86 of List I, and 
would be outside the legislative compet- 
ence of a State Legislature, eg. a tax 
on one’s entire wealth. That entry would 
not authorise a tax imposed on any of 
the components of the assets of the as- 
sessee. A tax directly on one’s lands and 
buildings will- not therefore be a ee 
under entry 86. 


8. On the other hand, 
List IT is as follows,— 


““49,. Taxes on lands and buildings.” 

If therefore a tax is directly imposed on 
‘buildings’, it will bear a direct relation 
to the buildings owned by the. assessee. 
It may be that the building owned by an 
assessee may be a component of his total 
assets, but a tax under entry 86 will not 
bear any direct or definable relation to 
his building. A tax on ‘buildings’ is there- 
fore a direct tax on the assessee’s build- 
ings as such, and is not a personal tax 
without reference to any particular pr 


entry 49 of 


perty. 

§ It has to be appreciated that in al- 
most all cases, a tax has two elements 
which have been precisely stated by 
Seervai in his “Constitutional Law of 
India”, second edition, volume 2, as fol- 
lows, at page 1258,— 

“Another principle for reconciling ap- 
parently conflicting tax entries follows 
from the fact that a tax has two ele- 
ments: the person, thing or activity on 
which the tax is imposed, and the amount 
of the tax. The amount may be measured 
in Many ways; but decided cases estab- 
lish a clear distinction between the sub- 
ject-matter of a tax and the standard by 
which the amount of tax is measured. 
These two elements are described as the 
subject of a tax and the measure of a 
tax.” Ee 
It may well be that one’s building may 
imperceptibly be the subject-matter o 
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of his assets, under entry 86 (List I; and 


-{it may also be subjected to tax, say-a' di». - 


-jrect tax under entry 46 (49) (List ID, but 
as the two taxes are separate and distinct 
imposts,-they cannot be said to over~lap 
each other, and would be within the com- 
petence of the Legislature concerned: 


10. Reference in this connection may 
be made to Sudhir Chandra v. Wealth 


Tax Officer, Calcutta, (1969) 1 SCR 108 


The petitioner there challenged the de- 
mand for the recovery of wealth tax on 
the ground, inter alia, that since the ex- 
pression ‘net wealth’ included the build- 
ings of the assessee and the power to 
levy tax on them was reserved to the 
State Legislature under entry 49, List II, 
Parliament was not competent to levy 
the tax under entry 86 of List I This 
Court rejected the challenge and laid 
down the law as follows,— 


“The tax which is imposed by entry 86 
List I of the Seventh Schedule is not 
directly a tax on lands and buildings. It 
is a tax imposed on the capital value of 
the assets of individuals and companies, 
on the valuation date. The tax is not 
imposed on the components of the assets 
of the assessee: it is imposed on the total 
assets which the assessee owns, and - in 
determining the net wealth not only the 
encumbrances specifically charged against 
any item of asset, but the general liabi~ 
lity of the assessee to pay his debts and 
to discharge his lawful obligations have 
to be taken into account. 


Tax on lands and buildings is directly 
imposed on lands and buildings, and 
bears a definite relation to it. Tax on the 


- capital value of assets bears no definable 
which 


relation to lands and buildings 
may form a component of the total as- 
sets of the assessee. By legislation in ex- 
ercise of power under entry 86 List I tax 


is contemplated to be levied on the value . 


of the assets. For the purpose of levying 
tax under Entry 49 List H the State Le- 
gislature may adopt for determining the 
incidence of tax the annual or the capi- 


tal value of the lands and buildings. But - 


the adoption of the annual or capital 
value of lands and buildings for deter- 
mining tax liability will not, in our judg- 
ment, make the fields of legislation under 
the two entries overlapping.” 


_ iL The decision in Sudhir Chandra’s 
case was followed by this Court in Asst. 
Commr: of Urban Land Tax v.. Bucking- 
ham and:Carnatic Co. Ltd, (1970) 1 SCR 
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Land Tax Act, 1966; was challenged with: - 
reference to entry 86 of List I of the’Se- — 
venth Schedule. The legal position on 
that aspect of the controversy was reite- 
rated as follows,— - 

“But in a normal case a tax on capital 
value of assets bears no definable relation 
to lands and buildings which may or may 
not form a component of the total as- 
sets of the assessee. But entry 49 of List 
Ii, contemplates a levy of tax on lands 
and buildings or both as units. It is not 
concerned with the- division of interest 
or ownership in the units of lands ` or 
buildings which are brought to tax. Tax 
on lands and buildings is directly im~ 
posed on lands and buildings, and bears 


- a definite relation to it. Tax on the capis 


tal value of assets bears no definable re- 
lation to lands and buildings which may | 
form a component of the total assets of 
the assessee,” 

12. There is therefore no force in th 
argument that the State Legislature w 
not competent to impose the tax on 
buildings under entry 49 of List If 
the Seventh Schedule of the Constitu 
tion. 


13. We may as well put aside ‘the 
other argument that the Act is unconsti- 
tutional as it was passed on April 2, 1975 
— but bas -imposed a tax on buildings 
with retrospective effect from Apri] I, . 
1973. 


14. Craies on Statute Law, seventh 
edition, has stated the meaning of “re~ 
trospective” at page 387 as follows,— ` 
.“A statute is to be deemed to be rex 
trospective, which takes away or ims 
pairs any vested right acquired. under 
existing laws, or creates a new obligation, 
or imposes a new duty, or attaches a 
new disability in respect of transactions 
or considerations already past. But a stas 
tute is not properly called a retrospec- 
tive statute because a part of the requis 
sites for its action is drawn from a time 
antecedent to its passing’.” 
It has however not been shown how it 
could be said that the Act has taken 
away or impaired any vested right of the 
assessees before us which they had ac- 
quired under any existing law, or wh 
that vested right was. It may be tha 
there was no liability to building i 
until the promulgation of the Act (ear 
lier the Ordinances) but mere absence o 
an earlier taxing statute cannot be sai 
to create a ‘vested right’, under any ex 
isting law, that it shall not be levied in 
future with effect from a date anterio 
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' ito the -passing of the’ Act: Nor can it: be ~ 
'jsaid that by imposing the. building tax 
from an earlier date any new obligation 


. jor disability has been attached in respect’ 


‘lof any earlier transaction or considera- 
tion. The Act is not therefore retrospec- 
tive in the strictly technical: sense. 


15. What it does is to impose the 
‘building tax from April 1, 1973. But as 
was held in Bradford Union v. Wilts, 
` (1868) 3 QB 604 at p. 616, if the language 
‘of the statute shows that the legislature 
thinks it expedient to authorise the mak- 
ing of retrospective rates, it can fix the 
‘period as to which the rate may be re 
“trospectively made. 

16. This Court had occasion to ex- 
amine the validity of the 
levy of sales tax in Tata Iron and Steel 
Co. Ltd. v. State of Bihar, 1958 SCR 1355 
and it was held that that was not beyond 
the legislative competence of the State 
Legislature. 

17. Nor can the choice of April 1, 1973 
as the date of imposition of the building 
tax be assailed as discriminatory with 
reference to Article '14 of the Constitu- 
tion. It will be enough for us to refer in 
this connection to the following passage 
from this Court’s.decision in Union of 
India v. Parameshwaran Match Works, 

~ (1975) 2 SCR 573-which was a case under 
. the Central Excises and Salt Act, 1944,— 


“The choice of a date as a basis for 
classification cannot always be dubbed 
as arbitrary even if no particular reason 
is forthcoming for the choice unless it 
is shown to be capricious or whimsical 
in the circumstances. When it is seen 
that a line or a point there must be and 
there is no mathematical or logical way 
of fixing it precisely, the decision of the 
legislature or its delegate must be ac- 
cépted unless we can say that it is very 
wide of the reasonable mark. See Louis- 
ville Gas & E. Co. v: Coleman, (1927) 277 
US 32 per Justice Holmes.” - 


18. It has not been shown in this case 
how it could be-said that the date (April 
1, 1973) for the levy of the tax was wide 
of the reasonable mark. On the other hand 
it would appear from the brief narration. 
of the historical background of the Act 
that the State Legislature had imposed 
the building tax under the Kerala Build- 
ing Tax Act, 1961, which came into force 
on March 2, 1961, and when that Act 
was finally struck down as unconstitu- 
tional by this Courts decision dated 

. August 13, 1968, (Reported in ATR 1969 
. SC 378), the intention to introduce a fresh 
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Bill for the levy sas.made clear in «the 


budget speech - of -1970-71. It. will be. rer. 
called that the Bill was: published in .. 
_Jumie 1973 and it was stated there that 
the Act would be -brought -into force. 


from April. 1,.1970. The Bill was intro- 


duced in the Assembly on: July 5, 1973. 


The Select Committee however recom- 
mended that it may be brought into. 
force from April 1, 1973. Two Ordinances 
were promulgated to give effect to the 
provisions of the Bill. The Bill was pass- 
ed soon, after and received the Gover- 
nor’s assent on April 2, 1978. It cannot 
therefore be said with any justificatio 
that in choosing April 1, 1973 as the date 
for the levy of the tax, the Legislature 
acted unreasonably, or that it was “wide 
of the reasonable mark.” 


19. The real controversy in this case 
is that relating to the nature of the tax, 
for it has been vehemently argued before 
‘us that it is not merely a tax on build- 
ings, but it is a tax on the buildings, as 
well as on the lands of those buildings. 


20. As has been mentioned, what 
entry 49.of- List II of the Seventh Sche- 
dule of the Constitution permits is the 
levy of “taxes on lands. and buildings”. 
It is therefore permissible to levy a tax 
either on lands as well as buildings, or 
on lands, or on buildings. If the Legisla- 
ture- decides to impose a tax only on 


‘buildings’, the tax will be imposed on 


all that goes to make, or constitute, a 
building, . 
21. The word ‘building’ has been de- 


fined in the ee English Dictionary 
as follows,— . 


“That which’ is built; a structure, edi- 
fe: now a structure of the nature of a 
house built where it-is to stand.” 
Entry 49 therefore includes the site 9 
the building as its camponent part. That, 
if we may say so, inheres in the concep 
or the ordinary meaning of the expres- 
sion ‘building’.” 

22. A somewhat similar point arose 
for pina in Corporation of 
the City . Victoria v. Bishop 
of Vancouver ome AIR 1921 Pc 240 
with reference to the meaning of the word ` 
‘building’ occurring in Section 197 (1) of 
the Statutes of British Columbia, 1914. 
It was held that the word must receive 
its natural and ordinary meaning as “in- 
cluding the fabric of which it is compos- 
ed, the ground upon which its walls stand 


_and the ground embraced within those 


walls.” That appears to us to be the cor- 
rect meaning of ‘building’, 
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23. The Act contains its own definition 
of what is meant by ‘building’, and 
clause (e) of Section 2 is to the following 
effect,— 

“(e) “building” means a house, out- 
house, garage, or any other structure or 
part thereof, whether of masonry, bricks, 
wood, metal or other material, but does 
not include any portable shelter or any 
shed constructed principally of mud, 
bamboos, leaves, grass or thatch or a 
latrine which is not attached to the main 
structure.” 


There are two explanations to the clause, 
but they are not relevant for.the contro- 
versy before us. The definition therefore 
makes it quite clear that as a house, out- 
house, garage or any other structure can- 
not be erected without the ground on 
which it is to stand, the. expression 
‘building’ includes, the fabric of which 
it is composed, the. ground upon which 
its walls stand and the ground. within 
those walls. It is equally clear that the 
ground referred to above would not have 
a separate existence, apart from the 
building, and would not be ‘lands’ joint- 
ly stated with ‘buildings’ as the subject- 
matter of the tax in entry 49 of List IL 
In other words, the ‘ground’ referred to 
above would not be the subject-matter 
of a separate ‘tax, apart from the tax on 
the building standing’ on it. 

24. It is true that sub-section (4) of 
Section 6 of the Act provides that in 
determining the annual value of a build- 
ing under sub-section (2) or sub-sec, (3), 
the assessing authority shall, among 
other factors, have regard to the “loca- 
tion of the building”, and the ‘value of 
the land on which the building is con- 
structed’, but that is necessary for fixing 
the annual value of the ‘building’, and 
does not bear on the annual value of the 
ground of the buiding which, as we have 
shown, does not have an existence of its 
own — apart from the building. Thus a 
building which is located in an import- 
ant business area of a city, will have a 
higher annual . value than a building 
located on the outskirts of the city. But 
any such enhanced value is the value of 
the building and not of its ground, for 
what is located in an important business 
area is not the ground of the building as 
such, but the building itself It may be 
that the value of the ground on which 
the building stands may be known, or 
may be capable of being ascertained. 
That is why the other factor mentioned 
in sub-section (4) of Section 6 is the value 
of that land. But here again, as the land 


D. G. Gouse & Co, v, State of Kerala 


AIR. 


has no separate existence of its own, the 
value of the ground inevitably ‘goes to 
constitute the value of the building. _ 


25. Rule 4 of the Kerala Building Tax 
Rules, 1974, provides that the return 
under sub-section (1) or (3) of Section 7, 
or Section 8 of the Act shall be in Form 
Ii. Column 2 of that form makes a men- 
tion of the location of the building, but 
not the location of its ground or land, or 
the value thereof. It refers-only to` the 
annual value of the building in column 
(3) and its capital value in column 7, so. 
that the location of the building, as dis- 
tinct from the location of its ground, or 
the value of the ground as such, do not 
go in for the determination of the annual 
or capital value of the building. 


26. It is therefore futile to contend 
that as factors (a) and (f) of sub-sec. (4) 
of Section 6 of the Act refer to the loca- 
tion of the building and the value of the 
land, the law recognises the separate ex- 
istence or entity of the ground on which 
the building stands, so that the tax ‘im- 
posed under it is a tax both on lands and 
buildings and both the entities should be 
separately recognised and determined, 
and taxed as such. As has been stated, 
the location or value of the land has im- 
portance of its own, and contributes to 
the value of the building standing on it, 
but that does not justify the argument 
that what the Act provides is a tax on 
lands and buildings and not merely on 
buildings. There is also the further fact 
that while the Act provides the method | 
of arriving at the capital value of the 
building, on the basis of its annual value, 


‘it does not provide any method of as- 


sessing the. annual or capital value of the 
ground on which the building stands. 


27. We shall next examine the other 
argument that the method of determin- 
ing the capital value of a building on 
the basis of its annual value is hypothe- 
tical and arbitrary and should be struck 
down as unconstitutional. 


28. We have given our reasons for 
holding that the tax on buildings, under 
the provision of the Act, has been im- 
posed by virtue of entry 49 of List I of 
the Seventh Schedule of the Constitu- 
tion. So when the State Legislature had 
taken a decision to impose that tax, it 
was open to it to decide how best to levy 
it. If the tax was to be annual, one of 
the usual modes of levying it was to 
make provision for determining what is 
known as ‘rate’, or annual value of the 
building. Rateable value is now, in al- 
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most all cases, the same ‘as the net annual 
value of the building. 


29. But if the State Legislature de- 
cides, as in the present case, to levy a 
tax on buildings once for all or, as was 
stated in the Statement of Objects and 
Reasons of one of the Bills, as a “non- 
recurring”. tax on buildings, it had to go 
beyond the annual value, and work out 
the capital value. This could be done in 
one of the various modes open to it e.g. 
on the basis of the capital cost of con- 
struction of the building, or its market 
-)value, or on the basis of the rent arrived 
at by what has aptly been described by 
Channell J., in Brad-Ford-On-Avon As- 
sessment Committee v. White, (1898) 2 QB 
630 as the “higgling of the market”, and 
multiplying it by a number which, in the 
opinion of the Legislature, would best 
serve the purpose of determining the 
value of the building, and then to specify 
the rate of the tax on it. 


29A. The value of a building is not 
merely the cost of its bricks and mortar 
or other building. material. It is therefore 
difficult to ascertain that cost. It is also 


dificult to find out the market value of © 


a building. Doing so would, at any rate, 
take time and may be open to manipula- 
tion or avoidable criticism, and may not 
provide a ready or convenient basis of 
taxation. The Legislature cannot there- 
fore be blamed if it decides to link the 
levy with the annual value of a building 
and prescribes a uniform formula for 
determining its capital value and calcu~ 
lating the tax. Annual value of a build- 
ing has in fact played so important a 
role in “rating” that, in a converse case, 
resort has sometimes been taken to the 
capital value or cost of construction to 
work it out 


30. As has been stated by Faraday on 
Rating (fifth edition, page 24) there are 
-four recognised methods of arriving at 
the annual value of a building :— 


1. The “competitive or comparative 
method” ie., by finding out rents actual- 
ly paid for the building and/or others of 
a similar kind, adjusting them to bring 
them into line with statutory conditions, 
and thus arriving directly at an estimate 
of the rent, l o 

2. The “profits basis”, or calculation 
by reference to receipts and expenditure, 
usually applied to public utility under- 
takings. 


3. The “contractor’s method”, by 
which it is assumed, in the absence of 
any other and better way of estimating 
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the rent, that the. tenant would arrive at 
it by finding the figure for which a con- 
tractor would provide him with premises 
neither more nor less suitable for his 
purpose, and the rate of interest on that. 
cost which the contractor would charge 
him as rent. ` 

4. The “unit method” by which 

schools may be valued at so much a 
place, hospitals at so much a bed, or 
certain industrial premises at so much a 
furnace, or other unit of output. 
There is nothing to prevent any of the 
four methods from being applied either 
singly or in combination as overall 
checks to the same building. 

31. The fundamental -object in each of 
these methods is to find out the rent 
which a tenant might reasonably be ex- 
pected to pay for a building. It is the 
expectation which is to be reasonable and 
not necessarily the rent for the reason- 
able expectation would exclude any so- 
called black market rent. MHalsbury 
(VoL 23 page 11, third edition) has in 
fact defined “rate” to mean “a rate the 
proceeds of which are applicable to local 
purposes of a public nature and which is 
leviable on the basis of assessment in re~ 
spect of the yearly value of property.” 
As has been stated in “State and Local 
Taxation” by J. R. Hellerstein (page 684), 
increasing weight is being given to. earn- 
ings as a weighty factor in real estate tax 
valuations, 


32. There is however no rule of law as 
to the method of valuation to be adopted 
for determining the annual value of a 
building. Where, however, the building 
has been let at what is plainly a rack- 
rent, that rent is the best evidence of 
value if it has been fixed by the higgling 
of the market. If therefore the Legisla- 
ture selects that method to determine the 
annual value of a building, there is nei 
ther reason nor authority for holding 
that it is hypothetical or arbitrary. 


33. What the. Legislature has done 
under the Act is to make it clear that the 
tax is on buildings, and not on the grounds 
on which they stand, or on lands. It has 
defined (in clause (e) of Section 2) what 
a “building” means. It has also defined in 
clause (a) of Section 2 what is meant by 
“annual value” of a building and 
clause (f). of the same section defines 
“capital value’, Section 6 prescribes the 
mode of determining the capital value of 
a building -according to the formula of 
sixteen times the annual value prescrib- 
ed in clause (f) of Section 2. Having made 
these necessary provisions. Section 5 
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- gtates that ee as “building. . 
> tax’ -im the ‘Act,:shall be charged at the 
rate specified in the Schedule ete. There. 


- are other ancillary provisions, but it- 


will be. sufficient for us to say that, taken 
together, they contain the entire scheme 
for the levy and collection of the build- 
ing tax on the capital value of the build- 
ings. The expression “capital value’ used 
in the Act is not however the cost of con- 
struction of the building or. ifs market 
value as a wealth. It is a convenient or 
a working expression which may rough- 
ly be said to be the. taxable value of the 
building, and the State Legislature was 
quite competent to select that as -the 
basis for assessing the building tax. 


34. -Reference in this connection may 


be made to this Courts decision in. 


Khandige Sham Bhat v. Agricultural 
Income Tax Officer (1963) 3 SCR 809 
where it has been held as follows at 


page 823, — . 

“Where there is more than one method 
of assessing tax and the Legislature’ se- 
-lects one out of them, the court will not 
be justified to strike down the law on 
the: ground that the Legislature should 
_ have adopted another method which, in 

the opinion of the court, is more reason- 


able, unless it is canvinced that the me-_ 


- finition in clause (a) of Section 2 is not 
-the gross annual ‘rent but the net. rent: 
‘after allowing: for the- cost of its repairs“ 


thod adopted is capricious, fanciful, arbi- 
trary-or clearly unjust.” 


‘It may. be mentioned that this. Court has 
- held in Asstt: Commr. of Urban Land Tax 
that “for the purpose of: levying, tax un- 
: der Entry 49, List H, the State Legisla- 
- ture may: adopt for ‘determining the inci- 
dence of ‘tax the annual: or the capital 
value of the lands and buildings.” There 
is therefore no justification for the argu- 
ment to the contrary. 


35. We may as well deal here with 
the ancillary argument that the building 
tax could not, at any- rate, have been 
based on the “gross annual rent” of. the 
building. The argument -has arisen be- 


cause clause (a) of Section 2 of the Act. 


defines “annual value” as follows, — 


t tannual value’ of ‘a building means the 
_ gross annual rent at which the building 
may at the time of completion be expect- 
ed to let from month to month or from 
` year to year.” 


It is therefore wii that the : ‘expected. 
gross annual rent has been made the an-. 


nual value of a building, ‘but that, by it- 
self, cannot be said to ‘be'open to objec- 


tion: for two- reasons. Firstly, there’ is ` 
- nothing to prevent’ fhe Legislature “from " 
making the expected gross arinital rent; 
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and. thereby the Pun evalue oft a’ bulld= < 


ing, from being the unit -for multiplica- 
tion by sixteen for arriving at its-capital . 
Sec-. 


-value for charging the tax under 


value for the purposes of the Act, the: 
annual value of a building shall be the 
“annual value fixed for that building in 
the assessment books of the local autho- ' 
rity within whose area the building is: 
situate”. and a cross-reference to Sec. 
tion 102 (2) of the Kerala Municipal Cor- 
poration Act, 1961, shows that while the. 
annual value of lands and ‘buildings 
shall be deemed to be the gross annual: 
rent at which they may at the time of- 
assessment reasonably be expected to let 
from month to month or from year to 
year, a deduction in the case of. buildings 
of fifteen per cent of that portion of such- 
annual rent which is attributable to the 
building alone apart from their sites and. 
adjacent lands occupied as appurtenances 
thereto shall be made and that deduction. 
shall be in lieu-of all allowances for re- 
pairs or on any other account whatever, 


As by virtue of S. 6 of the Act the same- 


annual value forms the basis for deter- . 
mining the capital value of the building 


for purposes of.-the--Act, what really is 


taken‘ as the. annual value under the de- 


etc. A similar deduction- has been pro~“ 


vided under Section 100 (2) of the Kerala' 


Municipalities Act, 1960. It has not been 
disputed before us that a provision exists _ 
in the law relating to Panchayats also for.. 
actually basing the tax on buildings at 
the prescribed percentage of the net an- 
nual rental value of the buildings. 










buildings in Kerala is determined on the 
basis of their gross annual rent, without. 
any deduction on account of repairs etc.,|. . 
and there is no force in the argument 
that determination of the capital value}. 
is arbitrary as it is arrived at by multi- 

plying the gross annual rent by sixteen. 
But there is, even otherwise, no inherent 
illegality or vice if the gross income ofi 
the property were to be capitalised fori. 
the purpose of de the value o 


termining 
the property. It has thus- been stated in” 


American J urisprudence, ` second edition, : 
in para 762, on which reliance has been -_ 
Placed: by me ee a as a 


-~ lows; — 


ALR: ees 


` Ta flew 
- . 


pa e’ r. 


tion: maybe -made by capitalising gross. 
income therefrom, if the percentage’ used. 


is:sufficient to cover. legitimate deductions. 


and: a: fair net return to the owner.” 

37. -Reference may. also be made to 
Faraday on Rating which shows that the 
gross value of a building is often made 
the datum point by statute and there is 
nothing unusual or illegal about it — 
particularly when there are statutable 


deductions from it as.in the present case.. 


38. Then it has been argued that un- 
der the Kerala Municipal Corporation 
Act, 1961, the annual value is largely de- 
termined on the basis of the value of the 
land on which the building -has been con- 
structed and the land appurtenant there- 
to, but it is not permissible to make if 
the basis of levying the tax on buildings 
under the Act as it purports to be a tax 
only on buildings and not on lands or 
on lands and buildings. Reference for 
this argument has been made to that part 
of Section 102 (1) of the Kerala Munici- 
pal Corporation. Act which provides that 
a building shall be assessed “together 
with its site and other adjacent premises 
occupied as: appurtenances thereto.” - 

. 39. We have given our reasons ‘for 
taking the view that. the site or. ground 
on which the building stands is a part of 


the building. It has therefore to be taxed © 


along with the fabric, for the two of 


‘them constitute the building. ` There” is., 


therefore’ no: occasion -to` tax “‘the site 
separately, or to ascertain ‘its value and 
add - it ‘to the value of the fabric. 

40. ` This is also the position in the 
case of appurtenances. An appurtenance 
has been defined in the Oxford English 

as follows, — 


“A thing that belongs to another, ‘be- . 


longing’; a minor property, right, or pri- 
vileges, belonging to another more im- 
portant, and passing in possession with 
it; an appendage.” 

An appurtenance thus belongs to the 
building concerned and has no existence 
of its own. This Court had occasion to 


examine the meaning of “appurtenance” 


in Maharaj Singh v. State of Uttar Pra- 
desh (1977) 1 SCR 1072 and has observed 
as follows (at page 1085), — 
*“Appurtenance’’, in relation to a dwel- 
ling, or to a school, college....... „includes 


all land occupied therewith and used:for 


the purpose thereof: (Words and Phrases 
Legally Defined — Butterworths, second 
edn). - “The -word `- ‘appurtenances’ has a 
distinct and. definite. meaning:..:.....Prima 
facie it pe eis nothing more.than what 


“DB. G..Gouse -& Co::.v.:State-of Kerala) . -: 
-“& valuation of real property .for taxa-, 


‘in its true sense, it-is an integral part o 
‘from the building.- In either case, its 


- poration Act the annual value of a build- 


--ig. strictly. appertaining: to: the. subject- - 
matter’ of .the. devise. or grant, and which - . 


would, ‘in truth, pass without being spe- 
-Clally mentioned: Ordinarily, what is 


necessary for the enjoyment and has 
- been used for the purpose of the build- 


ing, such easements, alone will be ap- 
purtenant. Therefore, what is necessary 
for the enjoyment of the -building is 
alone covered by the expression ‘appur- 
tenance’. If some other purpose was be- 
ing fulfilled .by the building and the 
lands, it is not possible to contend that 
those lands are covered by the 


by the earliest authority, repeated with- 
out contradiction to the latest, that land 
cannot be appurtenant to land. The word 
‘appurtenances’ includes all the incorpo- 
real hereditaments attached to the land 
granted or demised, such as rights of 


way, of common......... but it does not in- 


clude lands in addition to that granted’. 
(Words and Phrases, supra): ` 


‘In In short, ‘the touchstone of ‘appurten- 
ance’ is dependence of the ‘building on 


_ what © appertains to it for its use as a 
building.” ` 

So even At It ie pN. a tind been 
argued. before us,’ that- there is some land 
` as an. appurtenance to a building, then 


if.the-word “appurtenance” has been used 









the. building to which it belongs, whil 
if the word has been used loosely, it will 
have its separate existence — quite ap 


value will not come in for addition to the 
annual value of the building. It woul 
not matter, therefore, if under the Cor 


ing includes the value of the appurten- 
ances, for that is really the true an- 
nual value of the building concerned. 
41. Another argument which has been 
advanced is that the multiple of 16 for 
ascertaining the capital value of a build- 
ing on the basis of its annual value, is 


unrealistic and arbitrary and should be 


held to be “confiscatory.” It has been 
pointed out that competing return from 
investments range from 12 to 18 per cent 
on long term bank deposits. It has also 
been argued that mere multiplication of 
the annual value would give an unreal- 
istic value and is not a satisfactory me-. 


thod of arriving. at the capital value. 


- 42; As has been pointed out earlier, 


- the Legislature -has decided to impose a 


non-recurring tax on buildings. in. the. 
State, It had aren necessarily. to go - 


expres- . 
: sion ‘appurtenances’. Indeed ‘it is settled 
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beyond the ascertainment of the annual 
value, and adopt one of the. several ways 
of ascertaining the capital value of build- 
ings. And if the Legislature chose to 
adopt the annual value as the base for 
working out the capital value with refer- 
ence to it, it cannot be blamed for it and 
AS, besides other advantages, it was 
readily available from-the records of the 
local authorities and was quite a simple 
and reliable basis to work upon. 


43. The controversy really centres 
round the choice of the multiple, to work 
out the capital value. The Legislature has 
thought it proper to define “capital 
value” of a building to mean the value 
arrived at by multiplying the annual 
value of a building by sixteen. There 
was nothing to prevent it from doing so 
for, as has been pointed out, it had legis- 
lative competence to impose the building 
tax. And it is by now well settled that 
the quantum of the tax levied by the 
taxing statute and the conditions subject 
to which it. is levied, are matters within 
the competence of the Legislature: Rai 
Ramkrishna v. State of Bihar (1964) 1 
SCR 897. It is also well settled that so 
long as the tax is not confiscatory or ex- 
tortionate, the reasonableness of the tax 
cannot be questioned in a court of lawt 
Moopil Nair.v. State of Kerala (1961) 3 
SCR 77 and Asstt. Commr. of Urban 
Land Tax v. Buckingham and Carnatic 
‘Co, Ltd. 


44, It has to be appreciated that in- 
vestment in- buildings is a conservative 
mode of raising income and even if it 
were presumed that it does not yield the 
‘Same quick results as some other forms 


of investment, it cannot be denied that 


it involves lesser risk. So even if it yields 
a return of not more than 6{ per cent 
or so, it cannot be denied that, unlike 
most of the other dependable invest- 
ments, it has the considerable advantage 
of giving to the investor a far greater 
return in the form of a more or less con~ 
tinuous appreciation of the market value 
of the building. 


45. Our attention has been invited to 
certain modes of investment by way of 
fixed deposits, or national savings certi- 
ficates, which, we are told, yield income 
upto about 10 per cent per annum, and 
would be higher than the conservative 
6} per cent yield on real estate. But it 
cannot be forgotten that in fixed deposits 
and certificates the money and the inte- 


rest of the investor remain locked up un~' 


til the expiry of the terms of the depo- 
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sit or the certificate. The term of depo- 
sit is often quite long if it has to yield 
income .at the rate of 10% or 'so. If 
however the deposit is for a short period 
of say six months, the income from inte- 
rest may not be far in excess of 6} per 
cent, which appears to be the basis for 
fixing the multiple at 16. 


46. Mr. Dewan has invited our atten- 
tion to a statement prepared by him 
showing building tax on gross annual 
rent, and he has argued that, in one of 
the cases before us, while the cost of 
construction of the building was only 
Rs. 2,79,686.26, its annual rental income 
is Rs. 1,34,400.00, its capital value works 
to Rs. 21,50,400.00 and the building tax 
on it will amount to Rs. 3,04,610.00. It 
has been urged that’ the building tax 
will thus be far in excess of the cost of 
construction, and would be extortionate. 
But the argument misses the point that 
only the. cost of construction of the struc- 
ture cannot be the full capital value of 
the building. It also overlooks the fact 
that the entire cost of construction, on 
Mr. Dewan’s own showing, would be re- 
covered in about two years because of 
the high rental income, and if the owner 
has to pay a non-recurring tax of 
Rs. 3,04,610.00, that will be less than 
three years rental income, so that, there- 
after, his investment will be a source o 
a recurring income of Rs, 1,34,400.00 for 
as long as the building lasts... There is 
nothing unreasonable in determining the 
capital value of.a building yielding so 
much annual rent- without reference to 
its cost of construction. A tax of such 
a nature cannot be said to be arbitrary 
or confiscatory or extortionate. But even 
if it were assumed that the income from 
a building is no more than 6} per cent, 
and the whole of it is denied to the 
owner for a period of 16 years, to coin- 
cide with the multiple of 16, it cannot be 
gainsaid that after the expiry of that pe- 
riod, the owner would, at any rate, be 
able to retain the whole of the income 
and, in the meantime, benefit from the 
appreciation of the market value as years 
go by. Such a taxing statute cannot 
said to be “colourable”, 


47. It has in fact been held by this 
Court in Raja Jagannath Baksh Singh v. 
State of Uttar Pradesh (1963) 1 SCR 220 
that, — 

“The conclusion that a taxing statute 
is colourable would not and cannot nor- 
mally be raised merely on the finding 
that the tax imposed by it is wunréason- 
ably high or heavy, because the reason- 
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ableness of the extent of the levy is al- 
ways a matter within the competence of 
the Legislature. Such a conclusion can 
be ‘reached where in passing the Act the 
Legislature has merely adopted a device 
and a cloak to confiscate the property of 
the citizen taxed.” 


Reference may also be made to S. Kodar 
v. State of Kerala (1975) 1 SCR 121 for 
the following observations, — 


“Generally speaking, the amount or 
rate of a tax is a matter exclusively 
within the legislative judgment and as 
long as a tax retains its avowed charac- 
ter and does not confiscate property to 
the State under the guise of a tax, its 
reasonableness is outside mE judicial 
ken,” 


48. As has been stated by À: A. Ring 
on “the Valuation of Real Estate”, second 
edition, page 232, “the most important 
and perhaps the most controversial, and 
yet the least known phase of property 
valuation revolves about the procedure 
for the determination of a market rate 
of. capitalisation through which estimat- 
ed future net income can be converted 
into a sum of present value.” The 
author has dealt with various methods 
of property valuation and the mathe- 
matics thereof, but they are various ap- 
proaches to a difficult problem and ` the 
fact remains that no one method is per- 
fect, or final, or above criticism. As it 
is, we are unable to think that the multi- 
ple of 16 suffers from any constitutional 
or legal infirmity. - 


49. The legality of the building tax 
has however been challenged on the fur- 
ther ground that the Act does not pro- 
vide any procedural machinery for the 
assessment of the annual value of build- 
ings and is really a colourable exercise 
of legislative power. The argument has 
been advanced with reference to sub-sec- 
tion (1) of Section 5 and has been sup- 
ported on the basis of this Court’s deci- 
gions in Moopil Nair v. State of Kerala. 
Raja Jagannath Baksh Singh v. State of 
Uttar Pradesh and Rai Ramkrishna v, 
State of Bihar. 


50. Sub-section (1) of Section 5 of the 
Act, which is the charging Section, pro- 
vides that the building tax shall bə 
charged at the rate specified in the Sche- 
dule where its capital value exceeds 
Rs. 20,000/-. Clause (f) of Section 2 states 
that the “capital value” of a building 
means the value arrived at by multiply- 
ing its annual value by 16. So if the 
annual value of a building can be as- 
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certained with finality, by any satisfac- 
tory procedure prescribed by law, it 
would only require its multiplication by 
16 to determine its capital value, and 
then to assess the building tax leviable 
on it would be a matter of simple arith- 
metical calculation according to the table 
given in the Schedule. ~ 


. 51. Section 6 of the Act provides the 
mode of determining the capital value of 
a building. For purposes of the argument 
under consideration, sub-section (1) of 
that section alone arises for consideration 
because it is not disputed that sub-sec- 
tion (2), which deals with a case where 
the annual value fixed in the assessment 
books of the local authority is held to 
be “too low”, and sub-section (3), which 
deals with a case where the capital has 
not been fixed at ali, are on a different 
footing. For them, the factors for deter- 
mining the annual value, and the assess- 
ing and the appellate and _  revisional 
authorities etc. have all been provided 
by the Act and there is no grievance on 
that account, The question is whether 
determining capital value on the basis of 
the annual value recorded in the assess- 
ment books of the local authority con- 
cerned is arbitrary because of the absence 
of the necessary machinery for its deter- 
mination. 


52. Sub-section (1) of Section 6 reads 
as follows, — 

“6. (1). For determining. the capital 
value for the purposes: of this Act, the 
annual value of a building shall be the 
annual value fixed for that building in 
the assessment books of the local autho- 
rity within whose area the building is 


situa 


It therefore accepts the annual value 
fixed for a building in the books of the 
local authority as correct. But that 
would not justify the argument that do- 
ing so is illegal or unreasonable as long 
as it can be shown that what is entered 
in the assessment books of the local 
authority has been arrived at in accord- 
ance with a satisfactory procedure laid 
down for it in the statute concerned. 
Thus if it can be shown that the annual 
value, in the case of a local authority, 
has been determined according to the 
procedure laid down for it in the Act 
governing the constitution of the local 
authority and the assessment and fixation 
of the annual value of buildings situated 
Within its local area, and if that proce- 
dure is unexceptionable, then there is 
nothing illegal or unconstitutional if an- 
other taxing statute provides that th 
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annual value so fixed and recorded in the 


assessment books of the local authority - 


shall:-be accepted as correct-and form 


the basis for the calculation of any other - 


tax or impost that may be- permissible 
under the other statute. In such a case, 
where the necessary machinery for 
determining the annual value has been 
. provided in the Act and/or the rules of 
the local authority, there is no reason or 
necessity. for providing another machi- 
nery in the other Act and rules. Doing so 
would really mean making voidable and 
unnecessary provision, and may have the 
disadvantage of creating confusion and 
inconsistency for no useful purpose. A 
case of the nature contemplated by sub- 
section (2) of Section 6 is on a different 
footing for there are reasons to take the 
view that the annual] value fixed for the 
building by the local authority is too low. 


53. Everything therefore turns on the 
question whether the law governing the 
levy and fixation of annual value of 
buildings in the areas of the local autho- 
rities concerned ` provide the necessary 
procedure and. the machinery for their 
assessment and final fixation. It is not 
disputed before us that the three Acts 


which bear on the question are the 
Kerala Municipal Corporation Act, 1961, 


the Kerala Municipalities Act, 1960, and 
_ the Kerala Panchayats Act, 1960, 


54. We had occasion to refer to Secs 


tion 102 (2) of the Corporation Act eare 
lier, with specific reference to the an- 
nual value of buildings, Section 138 of 
‘that Act provides, inter alia, that the 
rules embodied in Schedule MI of the 
Act shall be read as part of the chapter 
on “Taxation”. Rules 4 to 16 provide the 
procedure and the machinery for assess~ 
ment of the property tax (which is based 
on the annual value), including the pro- 
cedure for moving the Commissioner by 
a revision petition to reduce the tax, 
Sub-rule (2) of rule 22 provides for the 
hearing of such applications by the Com» 
missioner and for their determination 
by him under sub-rule (3). Rule 23 pro- 
vides for the filing of appeal to the 
Standing Committee against the re 
visional order of 
Then there is provision in rule 24 for tha 
filing of appeal to the District Court and 
there is further provision in rule 26 to 
the effect that the Court may, if it thinks 
fit, state a case on any appeal for the de- 
cision of the High Court and shall do so 
whenever a. question of law is involved 
if either. the Commissioner or the’ appel- 
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the Commissioner,- 


A-LE 


‘in that behalt 
Rule 27 provides for the disposal of” the 
case by the District Court in .conformity 
with the. decision of the High. Court, . 
Moreover rule 28 provides for the. cor- 


-rection of the assessment books accord-- — 


ing to the decision of the Standing Com- 


_mittee, or.the District Court.: The Cor-. 
. poration Act thus provides all the neces 


sary procedure and machinery for deter- 
mining the annual value of buildings in 
a fair and reasonable manner, 


- 55. We have gone through the provi 
sions of the Municipalities Act also, in 
regard to the procedure and the machine- 
ry for determining the annual value of 
buildings. Chapter VI of Part HI deals 
with “Taxation and Finance”, S. 150 
states that the rules and tables. embodied 
in Schedule II shall be read as part. of 
that Chapter. Rule 7 provides that the 
value of the building for purposes of the 
property tax (including the annual value) 
shall be determined by the Commissioner, 
Rules 12 provides for the filing of a re~ 
vision petition and rule 13 provides for 


its disposal only after hearing the revi- 


sion petitioner. Rule 24 provides for the 
filing of appeal to the Municipal Council 
against the Commissioner’s assessment 
Rule. 30 provides for the appointment of 
Special Officer to exercise the Council’s 
appellate power. So the Municipal Act 
also provides the necessary procedure and 
the machinery for the proper fixation of © 
the annual value of buildings. 


586. In the Panchayat Act also, provi- 
sion has been made in Section 68 for as- 
certaining the annual rental value of 
buildings. Section 144 provides for ap- 
peals and revisions. Under sub-section (1) 
of that section the appeal lies to the 
Panchayat and then under sub-section (2) 
to the Deputy Director. Sub-section (3) 
gives power to the State Government 
also to call for and examine the record 
and pass an appropriate order, Then 
there are the Kerala Panchayats (Taxa- 
tion and Appeal) Rules, 1963. That Act 
also thus provides the necessary proce- 
dure and machinery for determining the 
annual value of oes in a satisfacs 
tory manner. 

57. It is therefore futile to conten 
that there is no adequate procedure o 
machinery in the three Acts mentioned 
above for the satisfactory and. pro 
determination of the annual value o 
buildings. That value can therefore very 
well be made the basis for determining 
the capital value of a building and the 
by fixing the building tax. under .t 
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charging section... Moreover, Sections 9: to.. 


16-of the Act contain the: procedure: and: 


the : machinery- for the assessment of. the 


building tax-an-the returns filed under- 


Sections 7 and 8 These provisions are 
adequate in all respects and are not open 
to challenge . with reference to any of 
the cases cited by. learned counsel. 


58. It has next been argued that as 
the capital value of buildings is bound 
to differ according to their location, the 
standard of their construction and: the 
amenities and appurtenances etc. provid- 
ed by them, the provision in the Act for 
ascertaining their capital value by multi- 
plying the annual value by 16 suffers 
from the vice of treating unequals as 
equals. That, it has been urged, is dis- 
criminatory and violative of Article 14 
of the Constitution. | 


59. But the argument loses sight of 
the basic fact that the capital valye of-a 
building has to be arrived at by multi- 
plying the annual value by 16, and the 
Legislature. has taken care to define 
“annual value” to mean the annual rent 
at which the building may be expected 
to let. So if a building is situated in an 
important locality, or if its standard. of 
construction is high, or if.it has attractive 
appurtenances etc. to it, it would be ex- 
pected to fetch a higher rent than a 


building which does not ‘have those- 


advantages. The definition therefore. takes 
care of any possible criticism that the 
Act suffers from the. vice of treating un- 
equals as equals. It provides for the levy 
of a higher building tax on buildings on 
which such .levy would be. certified, be- 
cause the incidence of the levy is a mat- 
ter to be decided on the basis of its capa- 
city to fetch rent. The argument to the 
contrary is therefore quite untenable. 


. 60. Section 29 of the Act declares, for 
the avoidance of doubt, that in fixing the 
fair rent of a building under Section. 5 
of thé Kerala Buildings (Lease and Rent 
Control) Act, 1965, the rent control court 
shall not take into consideration the 
building tax payable in respect of the 
building under the Act. That has given 
. Tise to the argument that the provision 
is extortionate as it prevents the owner 
from. passing on’ the ee to the 
‘tenant. 


61. EEEE Can PE ta 
three ways. Firstly, learned counsel could 
not. point to any of the cases before us 
in which such a question could be said 
to have arisen. It cannot therefore be 
said to -have arisen for consideration, 


z- D. G. Gouse. & ‘Co.:v.:State-of- Kerala. - 


ing them earlier. 
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. Secondly,- the. building tax being.a non- 


recurring tax, payable by: the owner once ` ; 


for. al, without: any -recurring liability, 


the; question -of passing it. on to. the 


tenant by splitting: it up- in proportion te 
the number of years of the tenancy, čan- 
not be said to arise. .Thirdly, learned 
counsel: have not been able to refer to 


.any provision of the Kerala Buildings 


(Lease and Rent Control) Act, 1965, un- 


' der which the building tax could be 


taken into consideration in fixing the fair 
rent of the building and Section 29 of 
the Act has prevented that being done. 


62. Lastly; it has been argued that 
while Section 16 of the Act provides that 
the tax may be paid in such instalments 


. as may be prescribed, the proviso to 


sub-section (1) of Section 11, which deals 
with appeals, renders that provision nu- 
gatory as it states that no such appeal 
shall lie unless the building tax has been 
paid. _ The concern of the learned coun- 
sel in advancing this argument is justi- 
fied; but if the aforesaid provisions of 
sections 11 and 18 are read harmonious- 
ly, it would appear that if an assessee is 
entitled to pay “the building tax in instal- 
ments under the prescription referred to 
in Section 18, he will not be disentitled 
to file an appeal if he has paid those in- 


. Stalments . as and-when they. fall due. 


That is. a fair and reasonable view to 
take of the relevant provisions of the 
Act, and we hold accordingly. 


63. - In the result, we find no merit in 
these cases and.they are all dismissed 
without any. order as to the costs. We. 
however think . it. proper, in the circum- 
stances in which all this controversy has 
arisen and uncertainty about the true 
effect of the provisions of the Act has 


_ been created, to direct that in casés where 


the building tax has not been assessed 
so far, the assessing authority. may give 
the assessees an opportunity to produce 
evidence on which they may want to rely 
in support of their returns. In cases 
where the assessments have been made, 
but the assessees could not or did not 
file their appeals within the period spe- 
cified therefor, we direct that they may 
be permitted to do so within a period of 
30 days from the date of this judgment 
and ‘the appellate authority may’ admit 
those appeals as the prosecution of these 
cases was sufficient cause for not present- 
It is clarified that if 
any matter is pending before the Govern- 


‘ment of Kerala under Section 3 (2) of 


the Act, it will be permissible for that 
Government to dispose it of according 
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to the law. So also, in cases where the 
High Court has given an option or op- 
portunity to any assessee to file fresh ob- 
jections before the authority concerned, 
under the provisions of the Act, it will 
be permissible for him to do so. 

Appeals and petitions dismissed, 
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KRISHNA IYER, N. L. UNTWALIA, 
P. N. SHINGHAL AND A. D. 
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Civil Appeals Nos. 712; 962-964; 1013; 
1063-1065, 1066, 1067, 1140-1142, 1160, 
1329, 1330, 1367, 1409, 1415 and 1598 of 
1972, D/-- 20-9-1979. i 


Ganga Sugar Corporation Ltd, Appel- 
lant v. The State of Uttar Pradesh and 
others, Respondents. 

The Lord Krishna Sugar Mills Ltd. etc, 
etc, Appellant v. State of Uttar Pradesh 
and others, Respondents. 

M/s. Basti Sugar Mills Co, Ltd., Appel- 
lant v. State of Uttar Pradesh and others, 
Respondents. — 

Ganga Sugar Corporation Ltd., Appel- 
lant v. State of Uttar Pradesh and oe 
Respondents.. 

Mahalakshmi Sugar. Mills Ltd, Appel- 
lant v. State of Uttar Pradesh and others, 
Respondents. 

The Lord Krishna Sugar Mills Ltd. 
etc., Appellant v. State of Uttar Pradesh 
and others, Respondents. 

Ganga Sugar Corporation Ltd., Appel- 
lant v. State of Uttar Pradesh and others, 
Respondents, i 


M/s. Lakshmiji Signe Mills Co. ete., 
Appellants v. State of Uttar Pradesh and 
others, Respondents. 


M/s. Jaswant Sugar Mills Ltd., Appel- 
lant v. State of Uttar Pradesh and others, 
Respondents, 

M/s. Deoria Sugar Mills Ltd., Appel- 
lant v. State of Uttar Pradesh and others, 
Respondents, 


M/s. Sri Sitaram Sugar Co. Ltd, Ap- 
pellant v. State of Uttar Pradesh and 
others, Respondents. 


(A) Constitution of India, Art. 13 — 
Unconstitutional Laws — Socio-economic 
bio-data of challenged legislation—- Must 
be produced by litigants explaining how, 
why and why not of each clause. (Evi- 
dance Act (1872), Ss. 101 to 164). 

(Para 5) 
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(B) Constitution of India, Art. 141 — 
Judgments of Supreme Court — Deci- 
sional between litigants but are declara- 
tory for nation. (Precedents). (Para 6) 

(C) Constitution of India, Art. 141 — 
Pronouncements by Constitutional Ben- 
ches of Supreme Court — Principle of 
Stare decisis — Limited exceptions imdi- 
cated, (Precedents.) 


Enlightened litigative policy in the 
country must accept as final the pro- 
nouncements of the Supreme Court by a 
Constitution Bench unless the subject be 
of such fundamental importance to na- 
tional life or the reasoning is so plainly 
erroneous in the light of later thought 
that it is wiser to be ultimately right 
rather than to be consistently wrong, 
Stare decisis is not a ritual of conveni- 
ence but a rule with limited exceptions, 
Pronouncements by Constitution Benches 
should not be treated so cavalierly as to 
be revised frequently. The decisions of 
the Supreme Court cannot be devalued to 
brief ephemerality. ATR 1956 SC 676, Ref, 
to; Smith v. Allwright, (1944) 321 US 649, 
Rel, on. (Para 29) 


(D) Constitution of India, Arts. 14, 246 
and 265 and Sch. 7, List I, Entry 52 and 
Entry 97 and Sch. 7, List IL, Entry 54 — 
U. P. Sugarcane (Purchase Tax) Act (9 of 
1961), S. 3 — Validity — Tax linked with 
weight of stuff and not with value — His- 
torical’ background — Act whether dis- 
criminates between owners of factory and 
units — Act whether invades Entry 52 in 
List I — Real pith and substance of Act 
— Imposing — Sales Tax on raw mate- 
rials going to factory — Not legislation 
on ‘Industry’ — Sales Tax need not have 
nexus with price of commodity — Classi- 
fication of Khandsari Units sugar 
factories if valid — Provisions of Act do 
not control Sugar Industry or exact levy 
in nature of excise duty — Classification 
for taxation and application of Art. 14— 
Must be viewed liberally not meti- 
culously. l 


_It is significant that 40 years ago the 
tax for the benefit of cane growers was 
linked up with weight. It is not as if a 
freak flash flit past the legislative mind 
of linking up purchase tax with weight 
of cane in 1961 only. Apparently, mea- 
sure of tax by weight of stuff in the pe- 
culiar circumstances of sugarcane eco- 
nomy has been tested by time and meta- 
bolised into the consciousness of the af- 
fected trade and ii apinisiranon; 
(Para 17) 


1980 - 


Section 3 of the U. P. Sugarcane (Pur- 
chase Tax) Act (9 of 1961) is the charg- 
ing section and creates a liability on the 
purchase of sugarcane payable by a fac- 
tory owner or a unit owner. The rate is 
one rupee 25 paise per quintal and 50 
paise per quintal for factories and units 
respectively. The taxing event is the pur~ 
chase transaction by the owner of a fac- 
tory or a unit. By definition, factories 
and units fall under different categories, 
the former being geared to manufacture 
of sugar by power, the latter being 
engaged in the production of Gur, Rab 
or Khandsari sugar in crushers driven 
by mechanical power. <A _ classification 
based on scale of operations, product 
manufactured and other substantial dif- 
ferences bearing on production capacity, 
profits of business and ability to pay tax, 
is constitutionally valid and the feeble 
contentions that there is discrimination 
between owners of factories and units 
must fail without much argument. 

: (Para 21) 

The scheme of the U. P. Sugarcane 
(Purchase Tax) Act is simple and work- 
able. Uttar Pradesh has a number of fac- 
tories which manufacture sugar. There 
are quite a few units which, with less 
mechanisation, produce, out of raw sugar- 
cane, less refined, perhaps more nutriti- 
‘ ous, end-products like khandsari sugar, 
gur or rab. These two classes are well- 
established, their operations, economics 
and manufactures are different and the 
fiscal legislation in question. classifies 
them as factories and units and imposes 
differential levies. The Act, by Section 3, 
imposes a rate of tax of 1 rupee 25 paise 
per quintal of sugarcane purchased by 
a factory owner, the corresponding rate 
for a ‘unit’ being but 50 paise. The 
charge is on the purchase transaction 
payable .by the owner of the factory or 
‘unit ‘on such date, at such place and in 
such instalments as may be prescribed’ 
(Sec, 3 (2).) Interest and penalty, appeal, 
prosecution and other consequential pro- 
visions find a place as usual. 

(Para 24) 


It is undisputed that sugar industry is 
a controlled industry, within the mean- 
ing of Entry 52, List I of: Schedule and, 
therefore, the legislative power of Par- 
lament covers enactments with © 
to industries having regard to Art. 246 (1) 
of the Constitution. If the impugned 
legislation invades Entry 52 it must be 
repulsed by this Court. But Entry 54 in 
List TI of the Seventh Schedule empowers 
the State to legislate for taxes on pur 
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chase of goods and so if the Act under 
consideration is attracted, in pith and 
substance, by this Entry legislative- in- 
competence cannot void the Act. What 
matters is not the name -of the Act but 
its real nature, its pith and substance. 
(Para 28) 


Tika Ramji’s case AIR 1956 SC 676 
gave short shrift to the submission that 
all sugarcane legislation linked to sugar 
factories was sugar legislation. The con- 
tention that any legislation which affect- 
ed the sugar industry by taxing its raw 
materials was one with respect to that 
industry has to be rejected as Tikka 
Ramji’s case is good law. AIR 1956 SC 
676 and AIR 1972 SC 2301, Followed. 

(Para 38) 

‘Industry’ as a legislative topic is of 
large and liberal import; true. But what 
peripherally affects cannot be- confused 
with what goes to the heart. An acquisi- 
tion of land for sugar mills or of sugar 
mills may affect the industry but is not 
an action in the legislative field forbid- 
den for the States. Sales tax on raw ma- 
terials going to a factory may affect the 
costing process of the manufacture but 
is not legislation on industrial process or 
allied matters. Indeed, if the State Legis- 
lature cannot go anywhere near measures 
which may affect ~topics reserved for 
Parliament a situation of réductio ad ab- 
surdum may be reached. AIR 1972 SC 
2301, Rel. on. (Para 39) 


The bulk of the consumption of sugar- 
cane was by factories and khandsari 
units only and the omission of trivial con~ 
sumers did not mean that the legislation 
was not on sugarcane purchases generally. 
Secondly, it was open to the legislature 
to make an intelligent choice of the per- 
sons on whom the tax should be impos- 
ed. Here, the bulk consumers were 
selected and the marginal buyers omit- 
ted. There is nothing in this policy which 
legislates upon the sugar industry. 

(Para 41) 

The levy which is uniform on ail 
sugarcane purchases, is attacked as ultra 
vires, on the score that the sucrose con- 
tent of various consignments may vary 
from place to place, the range of varia- 
tion being of the order of 8 to 10 per cent 
and yet a uniform levy by weight on 
these unequals is sanctioned by the Act. 
Price of cane is commended as the only 
permissible criterion for purchase tax. 
The whole case is given away by the 
very circumstance that, substantially, the 
sucrose content is the same for sugarcane 
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of discrimination or is: blamable' on the ' 
old machinery. .Neither in “intent nor ` in- 
effect is there any discriminatory treat- 
ment discernible to the constitutional 
eye. Price is surely a safe guide but other 
methods are not necessarily vocational. 
Classification for taxation and application 
of Article 14 in that context must be 
viewed liberally not meticulously. AIR 
1974 SC 497, Followed. (Paras 43, 44) 


Tax on sale or purchase must be on 
the occurrence of a taxing event of sale 
transaction. Beyond that is left to the 
free play of the legislature, subject, of 
course, to the. contra~-indications about 


‘capricious, arbitrary or irrational fea- 


tures. It is a superstition, cultivated . by 
familiarity, to consider that all sales tax 
must necessarily have nexus with . the 
price of the commodity. Of course, price 
as basis is not only usual but also safe 
to avoid uneven, unequal burdens, al- 


. though it is conceivable that a legislature 


can regard prices which fluctuate fre- 
quently, as too impractical to tailor the 
purchase tax. It may even be,. in rare 


cases, iniquitous to' link purchase tax. 
_ with price, if more sensible bases can be. 


found. The practice has been to. impose 


pan 


`, purchase: tax by weight of cane. Also, in.. 


weight of cané its sucrose content “and 


' its price have a close. nexus, -although, 
a theoretically, they may’ appear, uncon: 


_ yardstick for tax. Fine-tuning 
perfect. equality may be a fiscal ideal but, 


because weight, not ‘price, has been ~ the 


in the rough ‘and tumble of work-a-day 
economics, the practical is preferred to 
the ideal, provided glaring caprice or 
gross disparity does not ‘make the levy 
arbitrary or frolicsome. Article 14 is not 
intellectual chess unrelated to actual im- 
pact or the wear and tear of life but 
even-handed justice with some play in 
the joints. AIR 1968 SC 599, Rel. on. 

| (Paras 49, 50) 


The differential in rate of tax as be- 


pean: -sugar mills and-khandsari units 


is not bad. The plea “that infants: and 


adults, weaklings and strongmen, pau- 


pers and princes should be put on a par 
lest legislative validity be imperilled has 
an elitist merit but sounds. like an argu- 
mentum: ad absurdum in the contèxt- of 
social justice. Unequals cannot: be ‘treat- 


ed - equally | since ‘mechanical - uniformity l 


may ` become - unmitigated ʻ- injustice: 
Khandsari units are- cottage industries. un- 


\ 


- Ganga Sughr*Corpn. ve- State of U. Po 7: 


= th the "State; the marginal? tiffererice’ be- 


ing’ too inconsequential’ to build” a ‘case succour — for. 


“nected. ‘There are no facts to hold that (712), Mr. P: R. Mridul, 


arbitrary or _vagarious burdens ‘are cast . 
to. attain . 


' cate (409), Mr. O. S. Malhotra, Sr. 


‘justice from the highest 


tike- sugar ‘factories and- need -legislative. 
‘survival, Their economy: ` 
justifies State action, cl g them: as 
apart from factories. AIR 1961 SC 552, 
Explained. - . +» (Para 51) - 
Nothing in the provisions of the U. P, 
Sugarcane (Purchase Tax) Act, 1961 regu- 
lates or controls the industry itself nor 
exacts any levy on the manufacture of 
sugar or its wider ramifications. Nothing 
more than prevention of escapement of 
purchase tax on cane is done and what 
is done is legitimately incidental to the 
taxing power. Peripheral similarity bê- 
tween purchase tax~ and excise levy does 
not ‘spell essential sameness, “Sugarcane 
tax operates.in the neighbourhood of 
sugar excise but proximity is not iden- 
tity. The tax is only on purchase of cane, 
not its conversion into sugar. ' (Para 53) 
Cases Referred: Chronological Paras 


(1974) 3 SCR 129:. AIR 1974 SC 497: 


1974 Tax LR 1851 44, 45, 46 
(1973) 1 SCR 356 ; AIR 1972 SC 2301 ; 
| 38, 39 ~ 

(1968) 1 SCR 705: AIR 1968 SC 599 6.48 
AIR 1961 SC 552 . ; -© . 52 
AIR .1961 SC 652 l 18 
1956 SCR 393: AIR 1956 SC 876 . 29, 31, 
33,. 36, 38 


(1944) 321. US 649 : 88 L Ed 1594, Smith l 
v. Allwright - -~ ; 29°. 
AIR 1939 FC ja, yod og ta y OT 
.Mr. * Shanti- Bhushan, Sr. 
Sr. 


- Advocate 
Advocate 


(862) (M/s. P: N. Tiwari, K. J. John and 
J- S.. Sinha, ‘Advocates: with them), 


for 


Appellants-in C.A. Nos. 712, 962-963, 


': 1063-1067, 1140-1142, 1160, 1329, 1330 and 


1598/72; Mr.. Shanti Bhushan, Sr. Advo- 

'Ad- 
vocate (1415), Mr. R. K. P. Shankar, Ada . 
vocate (1013 & 1409), Mr. H. K. Puri and 
V. K. Bahl, Advocates, for Appellants - in 
C.A. Nos. 1013 & 1409 & 1415/72 
Mr. Yogeshwar Prasad, Sr. Advocate, 
Mrs. Rami Chhabra, Advocate and Mrs. 
S. Bagga, Advocate, for Appellants in 
C.A. No. 1367/72; Mr. O. P.-Rana, Advo- 
cate and Mr. R. Ramachandran, Advo- 
cate, for Respondents. . 

. KRISHNA IYER, J.:— This phalatux of 
appeals, over 200 strong, has stagnated — 


‘for eight years and slowed down other 
disposals,-which is unfortunate. 


"2. We believe that the price of healthy 
bench is 
eschewal.of all but those cases which 


possess the twin attributes of, (i) substan- . 


tial question of law.of general import- 
- ance, (ii). which ‘need to be - decided . Dy 
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the Supreme Court: itself,. whether. the 
jurisdiction be under Article 133, 134 or 
136. Such being the jurisdictional dyne- 
mics of the Supreme Court, save in ex- 
ceptional cases of appalling injustice, we 
hope the Bar will share this concern and 
avoid a breakdown for, truly, the ques- 
tion today is: To be or not to, be. l 
"3. AH these appeals spring from a 
common demand for tax by the State of 
Uttar Pradesh from a number of sugar 
mills on the purchase of sugarcane at a 
rate regulated by weight, not value, a 
pragmatic novelty in the sales tax pattern 
which has provoked an argument about 
its validity. Legal ingenuity, which rich 
mills, making common cause, could sum- 
mon, spun out several constitutional and 
other challenges to the levy in the High 
Court, all of which became casualty when 
the Division Bench delivered judgment. 
Even so, the memaranda of appeals have 
set forth an imposing array of ni 
of varying merit, all save three of which, 
by the wise husbandry of counsel, have 
been mercifully abandoned. The three 
survivors . deserve no better fate but it 
behoves the court to state the triple 
challenges presented from various angles 
and ratiocinate at some length to reach 
the litigative terminus. One or two more 
minor matters, which figured in the de- 


bate at the bar, may, however, be notic- ~ 


ed in the course of the stride. 


4. Far more facts and-a fuller pro- 
jection of the law may be in place here. 
We are concerned with a levy under the 
U. P. Sugarcane (Purchase Tax) Act, 1961, 
(for short, the Act). Sales tax, item 54 in 
the State List, was once described in the 
thirties by a far-sighted Chief Minister 
and nation-builder, Sri C. Rajagopala- 
chariar, as a Kamadhenu True to his 
prescience, every State, today, relies 
heavily on this levy for which the com- 
mon man eventually pays heavily. Uttar 
Pradesh, which grows sugarcane and runs 
sugar mills in the private sector, hit 
upon a tax on the purchase of cane by 
millers who manufactured sugar and 
khandsari, at differential rates, but it is 
a heritage from the thirties. A little legis~ 


lative history, mixed with tentative in-. 


ferences, illuminates the legal contro- 
versy since appellants’ counsel set much 
store by this as an- auxiliary circum- 
stance. `. 

3. A broad. brush projection of the 
fiscal story and background economy may 
now be attempted, although we- regret 


' that no authoritative material, beyond. 
‘what can be: culled. from the High. Court. 
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judgment, is forthcoming. We will make- 
do with it although litigants, especially 
in the battle-field of unconstitutionality, 
must produce the socio-economic bio- 
data of challenged legislation, explaining 
the ‘how’, the ‘why’ and ‘why not’ of 
each clause lest lay minds, lost in legal 
tuning, should miss meaningful soun 
and social sense which experts may ex- 
plain. Law cannot go it alone—nor law- 
yers. 


- 6. Many States in India grow sugar- 


. cane, all of which, save negligible quan- 


tities, suffer crushing and its sucrose con- 
tent is recovered as sugar, khandsari and, 
on a cottage industry basis, as gur. An- 
dhra Pradesh, Bihar, Gujarat, Haryana, 
Kerala, Karnataka, Maharashtra, Madhya 
Pradesh, Punjab, Pondicherry, Tamil 
Nadu and Uttar Pradésh not only grow 
sugarcane but enjoy purchase tax, a 
majority of which levy by weight rather 
than on price. And we cannot cannot lose sight 


of the All-India impact when the law 
is laid down under Article 141. Judg- 
ments of this Court are decisional be- 
tween litigants but declaratory for the 
nation, - 

T. Sugar is an export item and, of 
course, is a daily necessary at home. 
Uttar Pradesh, according to the Report 
of the Tariff Commission on the Cost 
Structure of the Sugar Industry and the 
Fair Price for Sugar (1969) has the heavi- 
est concentration of sugar mills in the 
country but several of them are uneco- — 
nomic and some sick. Modernisation is a 
message lost on U. P. sugar manufacturer 
and the cane cultivator’s fortune hangs 
on the fluctuating prosperity of the mar- 
ginal millers, The sugar and sugarcane 
economy is the victim of a variety of 


-forces which add to the precariousness 


and poor efficiency of factories. The area 
under cultivation recedes or expands 
with the decrease or increase of crush- 
ing by the factories and the misery of 
losses and instability of acreage under 
cane cultivation have played havoc with 
agriculturists. Dithering prices of sugar, 
export promotion as a policy, ‘levy’ . of 
sugar to feed the poor and a number of 
other intricate economic facts have made 
the fiscal manoeuvring a matter of ex- 
pertise and social justice. © 


8. While, on a pan-Indian survey, . 
wide variations in quality of cane and . 
efficiency of mills may .be found, within 
Uttar Pradesh, broadly speaking, the suc-. 
rose content differs but little ahd the - 


percentage of recovery also. is more or | 
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less the same for factories in the State 
Save where the machinery affects effil- 
ciency. So much so, the price of sugar- 
cane, usually decided by the Central 
Government’s notification of minimum 
price, depends on its weight and sucrose 
recovery and, in practice, within a region 
both gravitate towards a common point. 
‘Moreover, the Uttar-Pradesh sugar map 
reveals, as pointed out by the High Court, 
that ‘the more you crush, the more you 
produce; the more you produce, the more 
you earn. So the quantity of sugarcane 
crushed by a factory is an index of its 
earnings’. The relevance of this relation- 
Ship between consumption of quantity by 
the mills, their sugar production and 
quantum of profits, to the question of tax 
incidence, its equity and equality will 
be taken up by us later on. Prima facie, 
there is a cane-sucrose correlation for the 
State. Apart from it, the more the cane 
purchased, the more the profits spun; 
and the justice of fixing the tax tag on 
the weight of cane purchased argues it- 
self, And what makes for just impost of 
the tax burden is the antithesis of arbi- 
trariness. When the majority of the 
sugarcane States have imposed purchase 
tax by weight, net value, a reinforcement 
of sorts is added to this inference, The 
a Court . observes, based on these 
ta: 


“Prime facie, purchase tax by weight 
would ensure more stable revenue over 
the years than the purchase tax by the 
price of sugarcane, which rises and falls 
in a four years’ cycle”, 


§. This statement has not been — 
by any facts placed before the court and 
ipse dixits of counsel, sans data, are airy 
economics. 


10. Another market eccentricity must 
be noticed. Business cycles of boom and 
slump have been the bane of the sorry 
sugar and sugarcane story of that State, 
and fiscal policy to stabilise a wobbling 
market economy has been presumably 
evolved thoughtfully. The Report we 
have referred to bears testimony to this 
cyclical factor and the High Court has 
drawn inferences therefrom. Let us view 
the inequity of the impost had it been 
related to the price of cane. The High 
Court gives some facts: 


“The price of sugarcane is, according 
to the Report of the Tariff Commission, 
determined by the law of supply and de- 
mand in. a particular year. Accordingly 
it may vary, disproportionately in various 
regions of the State. One factory may 
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pay more for the same quantity of sugar- 
cane than the other. Indeed, the Basti 
Sugar Mills Company Limited has made 
that allegation, The Basti Sugar Mills 
Company Limited paid Rs. 7,00,000 less 
Mills . Private 
Limited for the same quantity of sugar- 
cane. If the quantity of sugar manufac- 
tured by them in that year is more or 
less the same, their earnings will be the 
same, So tax by price would be more 
oppressive on the Seksaria Sugar Mills 
Private. Limited. On the other hand, as 
tax is by weight, both of them .would 
have paid the same amount of tax in 
that year. Neither of them could -com- 
plain of unfair or inequitable incidence 
of taxation.” . 


11. Of course, stabilisation or uniform 
fixation of cane prices is the annual en- 
deavour of Central and State Govern- 
ments and this reduces disparity among 
millers, except the factor of efficiency. 
Variations in cane transport costs are 
minimized and taken care of by zoning 
purchases statutorily, and then weight- 
price correlation becomes more stable 
and sober in practice than abstract argu- 
ments based on printed paper and flight 
of fancy may luridly suggest. The life 
of the law is real life, not little-logic and 
the High Court’s deductions, though a lay 
exercise; cannot be faulted as fallacious 
by lay advocacy. 


12. Regrettably, we have no contrary 
statistics and the learned judges have 
stressed this weakness. We agree with 
those observations and excerpt them 
since nothing urged before us has fur- 
nished factual contradiction of these pre- 
mises : 

“The petitioners have not supplied for 
any period figures of actual prices paid 
by them, actual quantity of cane crushed 
by them, actual quantity of juice deriv- 
ed, actual quantity of sugar produced 
and their earnings. They have not tried 
to prove that the standard of price would 
be more just and equitable than the 
standard of weight for levy of purchase 
tax. From the meagre data gleaned from 
the Tariff Commission’s report, it is not 
possible to take the view that tax by 
weight is unfair and inequitable. And 
Article 14 ensures to the citizen the basic 
principle on which rests justice under 
the law. It assures to the citizen the 
ideal of fairness (Corpus Juris, Secundum 
Vol. XVI-A p. 296). The petitioners have 


failed to discharge the heavy burden of 


proof,” 
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13.. Abstract submissions flung from 
imagination do not reach the point of 
forensic take-off, if we may add. Tenta- 
tively, subject to further examination, 
the conclusion of the High Court com- 
mends itself to us: 


“The incidence of purchase tax by 
weight appears to be more related to the 
earning capacity of the assessee than the 
incidence of tax by price of sugarcane.” 

14. To clinch the issue, as it were, the 
High Court winds up: l 

“The petitioners have not argued that 
the impugned provision is confiscatory in 
nature. I have already shown that tax 
by weight has got fairer relation to the 
production of sugar by an earning of a 
factory than tax by price. Consequently, 
no one can fairly complain that the im- 
pugned provision treats unequals as 
crushing attracts equal 


that equal crushing means equal weight 
of cane. So cane quantity and tax liabi- 
lity roughly match and remove the fear 
of uneven imposts. 


15. Let us go back to pick up the 
threads, leaving this pertinent detour for 
a while. Sugarcane agriculture and sugar 
industry have been the cynosure of legis- 
lative attention at Central and State 
levels for long. We may start a rapid 
survey from 1932 when the Sugar Indus- 
try Protection Act, 1932 was put on the 
statute book. 


16. Its object was to foster and deve~ 
lop the sugar industry by protective 
tariffs. Then came the Sugarcane Act 
1934 which empowered the Provincial 
Government to fix a floor price for sugar- 
cane sold to sugar factories. This was fol- 
lowed by the U. P. Sugar Factories Con- 
trol Act 1938, which replaced the earlier 
1934 Act. Thus came into existence a sta- 
tutory Sugarcane Control Board and a 
Cane Commissioner. Section 29 (1) of this 
Act imposed a sales tax on the sale of 
sugarcane, Sub-section (3) provides for a 
cess on the entry of sugarcane into a 
local area. The necessity for the foster- 
mg legislative care of sugarcane cultiva- 
tion and the imposition of a tax in this 
behalf is explained in the Statement of 
Objects and Reasons to the Bill of 1938: 


“The future of the sugar industry 
depends to a very large extent on a big 
drive for the improvement of cane culti- 
vation and its planned production on a 
rational basis. To enable Government to 
carry out the necessary measures in this 
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connection, which will involve consider- 
able expenditure and to take other steps 
conducive to the welfare of the industry, 
cane growers, and agriculturists gene- 
rally, it is proposed to impose a tax up to 
a maximum limit of six pies a maund of 


the sale of sugarcane to a factory or a 


cess at the same rate on the entry of 
cane into a local area notified in this be- 





half for consumption, use or sale there- 


in.” 

17. It is significant that 40 years ago 
the tax for the benefit of cane growers 
was linked up with weight. It is not as 
if a freak flash flit past the legislative 
mind of linking up purchase tax with 
weight of cane in 1961 only. Apparently, 
measure of tax by weight of stuff in the 
peculiar circumstances of sugarcane eco- 
nomy has been tested by time and meta- 
bolised into the consciousness of the af 
fected trade and the administration. 

18. Be that as it may, the develop- 
ment of sugarcane cultivation was taken 
up on a systematic basis as per the sta- 
tutory mandate. Both the tax and the 
cess contemplated by the 1938 Act went 
by the maund and although the cess was. 
to be levied from the seller he was allow- 
ed to recover it from the purchaser. The 
1938 Act gave place to the U. P. Sugar- 
cane (Regulations of Supply and Pur- 
chase) Act, 1953, which created a scienti- 
fic scheme,. created a fund, injected the 
concept of cane growers’ co-operatives 
and provided for levy of cess. The cess 
part of the Act was replaced by the U. P. 
Sugarcane Cess Act 1956. We must re- 
member that by now the Government of 
India Act 1935 had ceased to exist and 
the Constitution of India had come vib- 
rantly into being with the fundamental 
rights of Part III. The cess under the 
1956 Act was attacked and fell victim to 
a constitutional challenge and this Court 
in Diamond Sugar Mills’ case (AIR 1961 
SC 652) declared the Cess Act ultra vires. 
The consequence of this mortality was 
the incarnation of the U. P. Sugarcane 
Purchase Tax Act 1961 which is being 
impeached as ultra vires in these ap- 
peals. When cess failed, the State would 
have been constrained to refund nearly 
half a. hundred crores of rupees. Vali- 
dation by Parliamentary legislation . in 
conformity with the Constitution was, 
therefore, done. Eventually, the levy of 
& purchase tax was enacted into law by 
the U. P. Sugarcane (Purchase Tax) Act 
1961 (referred to as the Act). In a fiscal 
sense, the Purchase Tax Act is a rein- 
carnation of the Cess Act but, in a legis- 
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lative sense, if is an independent ste- 
tute with a different source of power, im- 
pact and structure. While the. appellants 
have a case that this fiscal history sub- 
stantiates their thesis that the present 
purchase tax is a disingenuous disguise, 
the State contends that its power to im- 
pose a purchase tax is well within List I, 
Entry 54. An appeal to history cannot 
impeach power. Plainly read, the Act, 
architectures: a typical tax scheme, levi- 
able at the purchase point with one dif- 
ference, but we have been invited by 
Shri Shanti Bhushan, counsel for the 
some of the appellants, to lift the. veil, 
look at the true anatomy of the Act and 
discover the unseemly unconstitutiona- 
lity in its bosom. 


19. Before we adventure into an as- 
sessment of the vulnerability of the pro- 
visions to the appellants’ artillery, we 
must project a picture of the impugned 
Act in its essentials, sufficient fo appre- 
ciate the grievances and their constitu- 
tional merit, remembering the judicial 
limitation that where economic diagno- 
stics and administration pragmatics blend 
to produce a legislative outfit, restraint 
is prudence save where eaprice compels, 
The saga of the Act having been chronic- 
led, we may proceed to a dissection of 
the Act from the constituticanl angle. 


20.. It is worth mentioning that Cen- 
tral and State Governments have been 
deeply concerned with the economic pros 
and cons of sugarcane and sugar. The 
Tariff Commission in its report gives 
much of the material relied on by the 
High Court. Indeed, when any legislation 
is assailed as arbitrary, unreasonable or 
otherwise unconstitutional one expects 
both sides not to assume the court to be 
omniscient but to furnish the’ surround- 

ing materials, statistical data and the 
compulsive factors which operated to pro- 
vide the prescriptions in the legislation 
consistently with the imperatives of Part 
IO. The statutory ‘intelligence’ should 
be a necessary accompaniment to any 
litigative exercise where constitutionality 
depends on social facts, Orality unlimit- 
ed and invitation into abstractions can 
hardly do duty for a methodical mar- 
shalling of meaningful facts. Anyway, 
we will discuss the merits of the conten- 
tions on the available materials supple- 
mented by warrantable guesses, with a 
presumption in favour of constitutiona~- 
lity strengthened by the High Court’s af- 
firmance since the principal attack is 
based on Article 14. l 
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- 2L. Historically, the tax .in question 
is a successor: to the cess which was 
struck down, but jurisprudentially,. the 
levies are different in character and. at- 
tributes and constitutionally, the imposts 
entries 
and have to be tested by different stand- 
ards. In short, the Purchase Tax Act has 
to be judged on its own merits in the 
light of submissions of counsel, The ana- 
tomy of the Act, to the extent relevant, 
May now be envisaged. Section 3 is th 

charging section and creates a liability 
on the purchase of sugarcane payable by 
a factory owner or a unit owner. Th 
rate is one rupee 25 pais€ per quintal 
and 50 paise per quintal for factories and 
units respectively. The taxing event is 
the purchase transaction by the owner 
of a factory or a unit. An option is pro- 
vided for in the case of owners of units 
to pay tax on an assumed quantity pre- 
scribed by Government. This is obvious- 
ly to simplify and to benefit owners of 
units who are presumably tiny producers 
of khandsari sugar. By definition, fact 


ries and units fall under different cate- 


gories, the former being geared to manu- 
facture of sugar by power, the latt 
being engaged in the production of Gur, 
Rab or Khandsari sugar in crushe 
driven by mechanical power. A classifica- 
tion based on scale of operations, pro- 
duct manufactured and other substantial 
differences bearing on production capa- 
city, profits of business and ability 
pay tax, is constitutionally valid and th 
feeble contention counsel put forwa 
that there is discrimination between 
owners of factories and units must fail 
without much argument. 


22. Section 3A, intended to nan 
against escape of tax, ensures that the 
sugar produced out of the -sugarcane 
transaction exigible to tax shall virtually 
stand security, if we may crudely ex- 
press ourselves that way. The sugar pro- 
duced in the factory shall not be remov- 
ed until the tax levied under Section 3 
is paid. Other detailed provisions cal- 
culated to safeguard the tax are also 
contained in Section 3A. Provision for re- 
vision of assessment is contained.in Sec- 
tion 3B. 


23. While fines and punishments for 
contraventions find a place in Section 8, 
remission of taxes is also provided for 
in Section 14 and comprehensive rule- 
making power is vested in Government 
under Section 15. Section 15. (2), (F),-(G), 
and (H), in particular, chase the sugar 
manufactured from the taxable sugars 
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cane and empower Government to make- 


rules to secure the sugar bags from leav- 
ing the factory premises until the abi- 
lity of the State is discharged. 


24. To sum up, the scheme is simple 
and workable. Uttar Pradesh has a num- 
ber of factories which manufacture sugar. 
There are quite a few units which, with 
less mechanisation, produce, out of raw 
sugarcane, less refined, perhaps more nu- 
tritious, end-products like khandsari 
sugar, gur or rab. These two classes are 
well established, their operations, eco- 
nomics and manufactures are different 
and the fiscal legislation in question clas- 
sifies them as factories and units and im- 
poses differential levies. The Act, by Sec- 
tion 3, imposes a rate of tax of 1 rupee 
25 paise per quintal of sugarcane pur- 
chased by a factory owner, the corres- 
ponding rate for a ‘unit’ being but 50 
paise. The charge is on the purchase 
transaction payable by the owner of the 
factory or unit ‘on such date, at such 
place and in such instalments as may be 
prescribed’ (Sec. 3 (2)). Interest and 
penalty, appeal, prosecution and other 
consequential provisions find a place as 
usual but the basic challenge is to the 
charge of tax on three grounds. The 
charge is bad, firstly, because, argues 
counsel, it is, in its true character, a 
legislation in respect of a ‘controlled in- 
dustry’ -and this power belongs exclu- 
sively to Parliament under Entry 52 of 
List I (VII Schedule). 


25. The next submission to shoot 
down the measure is that the Act, mask- 
ed as purchase tax, in essence asks for an 
excise duty on sugar manufacture and 
is, therefore, invalid as colourable legis- 
lation, seeking to achieve, on the Sly, 
what it dare not do straight. Surely, ex- 
cise duty falls under Entry 84 of List I 
and the State Legislature cannot usurp 
that power. Even if the levy be a hybrid 
one, as Sri Malhotra made it cut to be, 
it falls under Entry 97 of List I, out of 
bounds for the State Legislature. 


26. The final shot fired to bring down 
the fiscal levy on the score of ultra vires 
is from the customary barrel of Art. 14. 
A multi-pronged attack, based on Arti- 
cle 14, was launched. The levy cast equal 
burdens on unequals and so was invalid 
on the ground of discrimination. A tax, 
by this canon, must be linked to price 
of canon, not its quantity, lest the mil- 
lers be made to pay unevenly for two 
consignments of equal weight but un- 
equal price. A refinement. of. the same 
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argument was developed on the basis of 
the sugar output from the cane crushed. 
The sucrose content of sugarcane varies 
from cane to cane and, perhaps, from 
mill to mill and-to lump them together 
quantitatively for a uniform impost is to 
turn the Nelson’s eye on the inter se in- 
equality. Procrustean cruelty is anathema 
for the law where unequals are equalis- 
ed into arbitrary conformity. Counsel 
submit that sucrose is the touchstone and 
where that content varies but the levy. 
is standardised on the weight of cane the 
exaction must be outlawed under Arti- 


cles 14 and 13 and even 19 (unreason- 
able). 
27. We reject all the three conten- 


tions and hold that the Act can para- 
chute to safety despite the ineffectual 
artillery. For, as in Rubaiyat, we ‘heard 
great argument about it and about: but 
evermore came out by the same door as 
in we went’. Let us any way scan, the 
‘substantial points’ which have sojourn- 
ed in this Court all these years awaiting 
a constitutional pronouncement. Inciden- 
tally, most of these pleas have been ne- 
gatived by this Court on earlier occasions 
but phantom arguments often survive 
after death. 


28. Is the legislation ultra vires be- 
cause the State enters the forbidden 
ground by enacting on controlled indus- 
try? It is undisputed that sugar industry 
is a controlled industry, within the mean- 
ing of Entry 52, List I of Seventh Sche 
dule and, therefore, the legislative powe 
of Parliament covers enactments with 
respect to industries having regard to 
Article 246 (1) of the Constitution. [If 
the impugned legislation invades Entry 52 
it must be repulsed by this Court. But 
Entry 54 in List II of the Seventh Sche- 
dule empowers the State to legislate fo 
taxes on purchase of goods and so if the 
Act under consideration is attracted, in 
pith and substance, by this Entry legis- 
lative incompetence cannot void the Act. 
The primary question, which we have to 
pose to ourselves, is as to whether this 
State Purchase Tax Act is bad because 
it is a legislation with respect to a con- 
trolled industry, to wit the sugar indus- 
try. What matters is not the name of the 
Act but its real nature, its pith and sub- 
stance. The same problem demands our 
attention at a later stage in considering 
the contention that the levy under ex- 
amination is, in a sense, an excise duty 
and not a purchase tax. 

29. We are somewhat surprised that 
the argument about the invalidity of the 
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Act on the score that it is with respect 
to a ‘controlled industry’ dies hard, de- 
spite the lethal decision of this Court in 
Tika Ramji’s case 1956 SCR 393. En- 
lightened litigative policy in the country 
must accept as final the pronouncements 
of this Court.. by a Constitution Bench 
unless the subject be of such fundamental 
importance to national life or the rea- 
soning is so plainiy erroneous in the 
light of later thought that it is wiser to 
be ultimately right rather than to be 
consistently wrong. Stare decisis is not a 
ritual of convenience but a rule with 
limited. exceptions. Pronouncements by 
Constitution Benches should not be 
treated so cavalierly as to be revised 
frequently. We cannot devalue the de- 
cisions of this Court to brief ephemera- 
lity which recalls the opinion expressed 
by Justice Roberts of the U. S. Supreme 
Court in Smith v. Allwright (1944) 321 US 
649 at p. 669 “that adjudications of the 
Court were rapidly gravitating ‘into the 
same class as a restricted railroad ticket, 
good for this day and train only’.” 


30. Let us examine the worth of the 
contention. that the impugned legislation 


is one on a ‘controlled industry’ and 
therefore out of bounds for the State 
Legislature. 

31. Tika Ramji’s case (supra) deals 


with the identical question of ‘controlled 
industry’ vis-a-vis a U. P. Legislation 
regulating sugarcane supply and pur- 
chase, Certain sugarcane growers of 
Uttar Pradesh assailed the vires of the 
U. P. Sugarcane (Regulation of Supply 
and Purchase) Act 1953. That statute 
reserved or assigned to sugar factories 
specified cane purchasing centres for the 
purpose, This regimentation of sugarcane 
growers and regulation of cane supplies 
to specified millers by a-State enactment 
was attacked on the precise ground that 
sugar being a ‘controlled industry’ any 
enactment affecting such industry includ- 
ing the regulation of supplies of raw 
materials thereto was taboo. The plea 
was dismissed as specious, and the ap- 
peals under our consideration are a for- 
tiori case where the rejection of the con- 
tention can be more confidently made. 


32. N. H. Bhagwati, J., speaking for 
the Court traced the legislative history 
bearing. on sugar and sugarcane. Refer- 
ence was made to the Industries (Deve- 
lopment and Regulation) Act 1951 which 
brought in as Item 8 of the First Sche- 
dule to the Act the industry engaged in 
the manufacture or production of sugar. 
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The impugned legislative measure 
was occasioned by the need to streamline 
the supplies of cane to factories. The law 
was designed. to provide for a rational 
distribution of sugarcane to factories for 
its development on organised scientific 
lines, to protect the interests of the cane 
growers and of the industry. The sub- 
mission made there was that even though 
the impugned Act purported to legislate 
in regard to sugarcane required for use 
in sugar factories, it was, in pith and 
substance and in its true nature and 
effect, legislation in regard to sugar in- 
dustry which had been declared by Act 
LXV of 1951 to be an indstry under En- 
try 52 of List L It was urged.that the 
word ‘industry’ was of wide import and 
included not merely manufacture but also 
the raw materials for the industry. The 
supply and distribution of raw materiala 
for the sugar industry were, therefore 
matiers having a clear impact on the 
production of sugar. In this view, it was 
pleaded that sugarcane control vis-a-vis 
sugar factories was a colourable exercise 
of legislative power by the State trespas- 
sing upon the field of Entry 52 in List 


33. Tika Ramji’s case gave short shrift 
to the submission that all sugarcane 
legislation linked to sugar factories w 
sugar legislation. Bhagwati, J. observed: 


“What we are concerned with here is 
not the wise construction to be put on 
the term ‘industry’ as such but whether 
the raw materials of an industry which 
form an integral part of the process are 
within the topic of ‘industry’ which 
forms the subject-matter of Item 52 of 
List I as ancillary or subsidiary matters 
which can fairly and reasonably be said 
to be comprehended in that topic and 
whether the Central Legislature while 
legislating upon sugar industry could, 
acting within the sphere of Entry 52 of 
List I, as well legislate upon sugarcane.” 
{bid 414 


34. The learned Judge stripped the 
argument naked and presented it for exas 
mination : 

“It was suggested that Item 52 of ListI 
comprised not only legislation in regard 
to sugar industry but also in regard to 
sugarcane which was an essential ingre- 
dient of the industrial process of the 
manufacture or production of sugar and 
was, therefore, ancillary to it and was 
covered -within the topic. If legislation 
with regard to sugarcane thus came with- 
in the exclusive province of the Central 
Legislature, the Provincial Legislature 


1980 
was not entitled to legislate upon the 
sameé...... ” [Ibid 414} 


35. The court was pressed to impart 
the widest amplitude to the topic ‘in- 
dustry’ and take within its wings ancil- 
lary matters like raw materials of the 
industry : 

“It was, therefore, contended that the 
Legislation in regard to sugarcane should 
be considered as ancillary to the legisla- 
tion in regard to sugar industry which 
is a controlled industry and comprised 
within Entry 52 of List L...... ” {Ibid 416- 
Aa - 

36. The edifice of exclusive parliamen- 
tary jurisdiction so built stood on shift- 
ing sands. The semantic sweep of En- 
try 52 did not come in the way of the 
State Legislature making laws on sub- 
jects within its sphere and not directly 
going to the heart of the industry itself. 
The key to the problem was furnished in 
Tikka Ramfji’s case. After comparing the 
provisions of the U.P. Act there consider- 
ed, which related to the regulation of 
sugarcane to factories and securing its 
price to the grower from the occupier of 
the factory even by checking the ac- 
counts relating to the manufacture of 
.Sugar, the Court clinched the issue thus: 

“This comparison goes to show that 
the impugned Act merely confined itself 
to the regulation of the supply and pur- 
chase of sugarcane required. to for use 
in sugar factories and did not concern 
itself at all with the controlling or licens- 
ing of the sugar factories, with the pro- 
duction or manufacture of sugar or with 
the trade and commerce in, and the pro- 
duction, supply, and distribution of 
sugar. If that was so, there was no ques- 
tion whatever of -its trenching. upon the 
jurisdiction of the Centre in regard to 
sugar industry which was a controlled 
industry within Entry 52 of List I and 
the U. P. Legislature had jurisdiction to 
enact the law with regard to sugarcane 
and had legislative competence to enact 
the impugned Act.” [Ibid pp. 422-423} 
Even the argument of repugnancy was 
repelled: 

“The pith and substance argument also 


cannot be imported here for the simple | 


reason that, when both the Centre as 
well as the State Legislatures were ope- 
rating in the concurrent field, there was 
no question of any trespass upon the ex- 
clusive jurisdiction vested in the Centre 
under Entry 52 of List I, the only ques- 
tion which survived being whether, put- 
ting both the pieces of legislation enacted 
by the Centre and the State Legislature 
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[Ibid pp. 420-421] ` x 

37. This Court. further quoted Sulai- 


man, J. In Shyamakant Lal (AIR 1939. 
to lend strength. to this latter’ 


PC 74). 
limb of reasoning, where the learned 
Judge had laid down the principle of 
construction in situations of apparent 
conflict: > 

"When the question is whether a Pro- 
vincial legislation is repugnant to an 
existing Indian Law, the onus of show- 
ing its repugnancy and the extent to 
which it is repugnant should be on the 
party attacking its validity. There ought 
to be a presumption in favour of its yali- 
dity, and every effort should be made to 
reconcile them and construe both so as 
to avoid their being repugnant to each 
other; and care should be taken to see 
whether the two do not really operate 
in different fields without encroachment, 
Further, repugnancy must exist in fact 
and not depend merely on a possibility.” 
[Ibid p. 427} 


38. Tikka Ramji notwithstanding, the 
contention was advanced by Sri Shanti 
Bhushan that ‘industry’ was a pervasive 
expression, ambient enough to embrace 
raw materials used for the industry and 
so, Sugar industry, asa topic of legisla- 
tion, vested in Parliament exclusive 
power to legislate on sugarcane supplies 
to sugar factories, and, pursuing this ex 
pansionist logic, any taxation on supplies 
of cane to mills would be legislation on 
sugar industry. Ergo the Purchase Tax 
Act was a usurpation by the U. P. Legis- 
lature breaching the dykes of Art. 246 (1) 
read with Entry 52 of List L He expand- 
ed on the theme by urging that 
any legislation which affected the sugar 
industry by taxing its raw materials was 
one with respect to that industry. The 
Tikka Ramji ratio is diametrically opposed 
to this reasoning and a ruling which has 
stood the field so long has been followed 
by another Constitution Bench as late as 
1973 in the Kannan Devan case (1973) 1 
SCR 356, and its force of logic has our 
deferential assent and cannot be brushed 
aside by a mere appeal for reconsidera- 
tion, Shri Shanti Bhushan candidly con- 
ceded that if Tikka Ramji were good law 
his submission was still-born. We agree. 

39. ‘Industry’ as a legislative topic is 
of large and liberal import; true. But 
what peripherally affects cannot be con- 
fused with what goes to the heart. Ar 
acquisition of land for sugar mills or 
sugar mills may affect the industry b 


is not an action in the legislative feik A { 
Pa ee 


ee 


or? 
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Devan Hills Produce Co. Ltd. case 
(supra)). Sales tax on raw materials going 
to a factory may affect the costing pro- 
cess of the manufacture but is not legis- 
lation on industrial process or allied mat- 
ters. Indeed, if the State Legislature can- 
not.go anywhere near measures — which 
may affect topics reserved for Parliament 
a situation of reduction ad absurdum 
Imay be reached. 


49. The further refinement made by 
counsel that here was legislation confin- 
ed to factories and units only, the other 
buyers of sugarcane being left out, and 
that therefore the Act was in intent and 
effect one with respect to the sugar in- 
dustry has no substance either. 


41. For one thing, the bulk of the 
- consumption of sugarcane was by facto- 
ries and khandsari units only and the 
omission of trivial consumers did not 
mean that the legislation was not on 
sugarcane purchases generally. Secondly, 
it was open to the legislature to make 
an intelligent choice of the persons on 
whom the tax should be imposed. Here, 
the bulk consumers were selected and 
the marginal buyers omitted. We discern 
nothing in this policy which legislates 
upon the sugar industry. 


42, Before we move on to the submis- 
sion as to the nature of the levy being 
an excise duty, we may dispose of the 
little contention on alleged discrimination 
between sugar factories and khandsari 
units by the impost of differential rates 
of tax and the more serious contention 
founded on the breach of Article 14 to 
the effect that when a purchase tax lia- 
bility is computed by the weight of the 
cane, as distinguished from its monetary 
value, there is an inevitable arbitrariness 
built into the texture of the Scheme. If 
either of these submissions has sub- 
stance, the tax in question must fall to 
the forces of Articles 14, 19 and 13, espe- 
cially Article 14, Article 19 coming in 
only consequentially or where expropria- 
tion ensues. 


. -43. Article 14, a great right by any 


canon, by its promiscuous forensic mis- 
use, despite the Dalmia decision has 
given the impression of being the last 
sanctuary of losing litigants, In the pre- 
‘sent .case, the levy which is uniform on 
all sugarcane purchases, is attacked ‘as 
ultra vires, on the score that the. sucrose 
-leontent- of various consignments may 
vary from place to place, the. range of 
variation being of the order: of 8 to 10 
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per cent and: yet a uniform levy by 
weight on these unequals is sanctioned 
by the Act. Price of cane is commanded 
as the only permissible criterion for pur- 
chase tax. The whole case is given away 
by the very circumstance that, substan- 
tially, the sucrose content is the same 
for sugarcane in the State, the marginal 
difference being too. inconsequential to 
build a case of discrimination or is blam- 
able on the old machinery. Neither in 
intent nor in effect is there any discrimi- 
natory treatment discernible to the con- 
stitutional eye. Price is surely a safe 
guide but other methods are not neces- 
sarily vocational. It depends. Practical 
considerations of the Administration, 
traditional practices in the Trade, other 
economic pros and cons enter the ver- - 
dict but, after a judicial generosity is 
extended to the legislative. wisdom, if 
there is writ on the statute perversity, 
‘madness’ in the method or gross dispa- 
rity, judicial credulity may snap and the 
measure may meet with its funeral. 


44. Even so, taxing statutes have en 
joyed more judicial indulgence, ° 
Court has uniformly held that classifica 
tion for taxation and the application o 
Article 14, in that context, must 
viewed liberally not meticulously. W 
must always remember. that while the 
executive and legislative branches are 
subject to judicial restraint, “the only 
check upon our exercise of power is. our 
o sense of self-restraint.” (1974) 3 SCR 


45. In.the Murthy Match Works casẹ, 
Ibid p. 130 this Court observed : . 
“Certain principles which bear upon 


classification may be mentioned here. It 


is true that a State may classify persons 
and objects for the purpose of legisla- 
tion and pass laws for the purpose of 
obtaining revenue or other objects, Every 
differentiation is not a discrimination. 
But classification can be sustained only 
if it is founded on pertinent and real 
differences as distinguished from irrele- 
vant and artificial ones. The constitu- 
tional standard by which the sufficiency 
of the differentia which form. a valid. 
basis for classification may be measured, 
has been repeatedly stated by the courts. 


-J£ it rests on a difference: which bears a. 


fair and just relation to the object for 
which it is proposed it is ‘constitutional. 
To put it differently, the means must 
have nexus with the ends. Even so, a 


large latitude. is allowed to the State for 


F 


classification.upon a reasonable basis and 
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What is reasonable is a question of prac- 


tical’ details and a variety of factors 
which the court will be reluctant and 


perhaps ill-equipped to investigate, In 
this imperfect world perfection even in 
grouping is an ambition hardly even ac- 
complished. In this context, we have to 
remember the relationship between the 
legislative and judicial departments of 
government in the determination of the 
validity of classification. Of course, in 
the last analysis courts possess the power 
to pronounce on the constitutionality of 
the acts of the other branches whether 
a classification is based upon substantial 
differences or is arbitrary, fanciful and 
consequently illegal. At the same time, 
the question of classification is primarily 
for legislative judgment and ordinarily 
does not become a judicial question. A 
power to classify being extremely broad 
and based on divérse considerations of 
executive pragmatism, the judicature 


cannot rush in where even the legisla- 


ture warily treads.” . 


48. The further E E must be 


clarified here. Counsel submitted that 
unequals were being treated equally by 
a uniform purchase tax where equality 
would have dictated classification and 
taxation based on sucrose recovery from 


the cane or its market price. Even here,’ 


we may notice the observations in 
Murthy Match Works (supra). 


“Another proposition which is equally 
settled is that merely because there is 
room for classification it does not follow 
that legislation without classification is 
always unconstitutional. The court can- 


not strike down a law because it has not © 


made the classification which commends 


to the court as proper. Nor can the legis- . 


lative power be said to have been un- 
constitutionally exercised because within 
the class a sub-classification was reason- 
able but has not been made. 


It is well established that the modern 
State, in exercising its sovereign powers 
of taxation, has to deal with complex 
factors relating to the objects to be 
taxed, the quantum to be levied, the 
conditions subject to which the levy has 
to be made, the social: and economic: poli- 
cies which the tax is designed to sub- 
serve, and what not, In the famous words 
of Holmes, J., in Bain Peanut Co. v. 
Finson: ‘We must remember that the 


machinery of Government would hot .. 
¢an. be found. 


work if it were not allowed a little play. 
in its- Joints” {bid 130-131) - 
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47.. It is well established that classi-`. 
fication is primarily. for the legislature 
and becomes a judicial issue only when 
the legislation bears on its bosom obvious 
condemnation by way of caprice or ir- 


rationality. 


: 48. We have discussed earlier the 
history of legislative control, the impo- 
sition of tax or cess by weight of cane 
and the acceptance of that methodology 
all through the decades without demur 
by the Trade. Moreover, this Court has 
negativated an identical argument in a 
case from Andhra Pradesh (where also 
a similar levy based on weight of sugar- 
cane is extant) in Andhra Sugars Ltd. v. 
State of Andhra Pradesh (1968) 1 SCR 
705. The Court there observed- 


“Mr. Setalvad submitted that there can 
be no levy of a purchase tax with refer- 
ence to the tonnage of the cane. We can- 
not accept this contention. Usually the 
purchase tax is levied with reference to 
the price of the goods. But the legisla- 
ture is competent to levy the tax with 
reference to the Weight of the goods 
purchased. 


‘The contention of Mr. Chatterjee that 
a purchase tax must be levied with re- 
ference to the turnover only is equally 
devoid of merit. Where the purchase tax 
is levied on a dealer, the levy is usually 
with reference to his turnover, which 
normally means the aggregate of the 
amounts of purchase prices. But the tax 
need not necessarily be levied on a dealer 
or by reference to his turnover. It may 
be levied on the occupier of a factory by 
reference to the weight of the goods pur- 
chased by him.” 


49. Maybe, the discussion is brief but 
the conclusion is sound, and we concur. 
Tax on sale or purchase must be on the 
occurrence of a taxing event of sale 
transaction. Beyond that is left to the 
free play of the legislature, subject, of]. 
course, to the contra-indications abou 
capricious, arbitrary or irrational fea 
tures. It is a superstition, cultivated by 
familiarity, to consider that all sales-t 
must necessarily have nexus with th 
price of the commodity. Of course, price 
as basis is not only usual but also safe 
to avoid uneven, unequal burdens, al- 
though it is conceivable that a legisla- 
ture can regard -prices which fluctuate 
frequently, as too impractical to tailor 











Supposing. a: legislature- ` 
classifies sales-fax on the basis of kanaa] 


It may even: be, in| .- 
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categories and. reduces the rate. or 
exempts the tax in respect of subject de- 
stitutes, or starying flood victims or 
notoriously hazardous habitations, witb 
respect to necessaries of life. Such differ- 
entiation cannot be castigated as discri- 
mination out of hand. Of course, it is 
common and common sense that reliable 
standard is the price, although in. regard 
to customs duties there are still items 
levied on the nature of the goods rather 
than its value in money. For the present, 
it is sufficient to state that the practice 
has been to impose purchase tax by 
weight of cane. Also, in weight of. cane 
its sucrose content and its price have a 
close nexus, although, theoretically, they 
may appear. unconnected. The High 
Court has stated that the quantity 
crushed, the sugar produced and the 
profits earned, have a substantial link- 
age. The quality of cane over the whole 
of Uttar Pradesh varies over a range of 
8 to 10 per cent which, if converted to 
purchase tax, may inflict a trivial 
difference per quintal Moreover, for 
many years past the bulk of the sugar 
has been absorbed by ‘levy’ by the State 
and in the costing components the State, 
as buyer of sugar, has borne the brunt. 
We have no facts to hold that arbitrary 
or vagarious burdens are cast because 
weight, not price, has been the yardstick 
for tax. 


. 50. Fine-tuning to attain perfect 
equality may be a fiscal ideal but, in 
the rough and tumble of work-a-day 
economics, the practical is preferred to 
the ideal, provided glaring caprice or 
gross disparity does not make the levy 
arbitrary or frolicsome. Article 14 is not 
intellectual chess unrelated to actual im- 
pact or the wear and tear of life but 
even-handed justice with some play in 
the joints. 


51. Sri Mridul, one of the advocates 
appearing for the appellants, made a 
naive presentation that equality is in- 
flexible as enshrined in Article 14 and 
so the differential in rate of tax as be- 
tween sugar mills and khandsari units is 
bad, The plea that infants and adults, 
weaklings and strongmen, paupers and 
princess should be put on a par lest 
legislative validity be imperilled has an 
elitist merit but sounds like an argu- 
mentum ad absurdum in the context of 
social justice. Unequals cannot be treat- 
ed equally since mechanical uniformity. 
may become unmitigated injustice. 
Khandsari units are cottage industries 
unlike sugar factories and need legisla- 
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tive succour for survival. Their. economy 
justifies State action, classifying them 
as apart from factories and we -fail to 
appreciate the flaw in the scheme on 
this score. a 

32. Reference to K. T. Moopil Nair’s 
case (1961) 3 SCR 77: (AIR 1961 SC 552) 
was made at the bar to persuade us that 
unequals cannot be tortured into equality 


‘—- a vice which stultifies the soul of Arti- 


cle 14 as Anatole France exposed in his 
Sardonic epigram that ‘the law, in its 
majestic equality, forbids the rich as 
well as the poor to sleep under bridges, 
to beg in the streets, and to steal bread’, 
We are sure that equality has two sides, 
both important, and Moopil Nair advert- 
ed to one of the facets. Nothing more 
can be squeezed-out of that case. The 
inequality of situation, in the total con- 
Spectus of socio-economic facts and hu- 
man condition, must be ‘striking and the 
unjust equality the rule forces down on 
unequals must be glaring. In taxation, 
the many criteria of intrinsic intricacy 
and pragmatic plurality persuade the 
court, as a realist instrument and re- 
specter of the other two branches, ta 
allow considerable free play although 
never any play for caprice, mala fides 
or cruel recklessness in intent and effect, 


53. Sri Malhotra, counsel for some 
appellants, explored beyond Sri Shanti 
Bhushan, the ‘excise’ argument in detail, 
read to us several sections and rules 
which enables the tax authorities to keep 
effective track of and control over the 
sugar in the factories to the extent 
needed for recovery of the tax. Nothing 
in these provisions regulates or contro 
the industry itself nor exacts any levy 
on the manufacture of sugar or its wider 
ramifications. Nothing more than preven- 
tion of escapement of purchase tax on 
cane case is done and what is done. is 
legitimately incidental to the taxing 
power. Peripheral similarity between 
purchase tax and excise levy does not 
spell essential sameness. Sugarcane tax 
operates in the neighbourhood of sugar 
excise but proximity is not identity. Th 
tax is only on purchase of cane, not its 
conversion into sugar. If the miller has 
his own cane farm and crushes it, he. 
has no purchase tax to pay but cannot 
escape excise duty, if any. Again, if cane 
is purchased by a miller and it is later 
robbed or destroyed before sugar is ma- 
nufactured, the State tax is exigible al- 
though excise on production is not. A 
perspicacious appreciation of the impli- 
cations of purchase and production dis- 
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pels confusion on this issue. To buy raw 
produce is a step preliminary to manu- 
facture but is not part of manufacture. 
Maybe, in some cases tax on such pur- 
chase and duty on manufacture therewith 
are so close that ‘thin partition do their 
bounds divide’ but how can we obliterate 
those bounds and telescope the two? 
54. All the appeals deserve to be and 
are dismissed with costs, one set. 
Appeals dismissed. 
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(From: Punjab and Haryana)* 
V. R. KRISHNA IYER AND 
R. S. PATHAK, JJ. 
Civil Appeal No. 818 of 1978, D/~ 19-11- 
1979. 

Mani Subrat Jain, Appellant vy, 
Ram Vohra, Respondent. 

(A) East Punjab Urban Rent Restric- 
tion Act (3 of 1949), Ss. 2 (i) anad 13 (1) 
— “Tenant? — Includes quondam tenant 
continuing in possession — Immunity 
from execution under S. 13 (1). 

The definition of tenant in S. 2 (i) of 
the Act includes, by express provision, a 
quondam tenant whose nexus with the 
property is continuance in possession. The 
fact that a decree or any other process 
extinguishes the tenancy under the gene- 
ral law of real property does not termi- 
nate the status of a tenant under the Act 
having regard to the carefully 
inclusive clause. Therefore the text, re- 
inforced by the context, especially S. 13, 
convincingly includes ex-tenant against 


Raja 


whom decrees for eviction might have. 


been passed, whether on compromise or 
otherwise, (Para 6) 


In a suit for possession the tenant, an 
advocate entered into a compromise with 
the landlord agreeing to vacate the pre- 
mises by a certain date on certain terms. 
A decree in terms of the compromise 
was passed before the Act was applied 
to the area in question on 4-11-1972. The 
landiord sought execution of the decree 
after the Act was extended to the -area. 

Held, that the tenant still remained a 
tenant in possession and S. 13 of the Act 
interdicted the execution of the decree. 

(Para 6) 

(B) Interpretation of Statutes — Bene- 
ficial statute — Rent Control Legislation 
— Rule of construction. 


haere annaa e a e a a 
“Civil Revn. No. 458 of 1978, D/- 10-4- 
1978 (Punj & Har). 
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The rent control legislation in a coun- 
try of terrible accommodation shortage 
is a beneficial measure whose construc- 
tion must be liberal énough to fulfil the 
statutory purpose and not frustrate it. 
So construed, the benefit of interpreta- 
tive doubt belongs to the potential evictee 
unless the language is plain and provides 
for eviction. That intendment must by 
interpretation, be effectuated. (Para 5) 
Cases Referred: Chronological Paras 
(1968) 2 SCR 559: AIR 1968 SC 918 

Mr. G. L. Sanghi, Sr. Advocate (M/s. 
B. Datta, K. K. Manchanda and Ishwar 
Chand Jain, Advocates with him), for 
Appellant; Mr. P. Govindan Nair, Sr. Ad- 


vocate (Mr. N. Sudhakaran, Advocate 
-~ with him), for Respondent. 
KRISHNA IYER, J.:— The Holmesian 


homily that the life of the law is not 
logic but experience directs our humane 
attention, in this appeal against an order 
in execution for eviction of an advocate 


in Chandigarh. affirmed by court after 


court, to a reading of the textual defini- 
tion of ‘tenant’ (S. 2 (i)) in the context of 
the broad embargo on ejectment of 
urban dwellings in S. 13 of the East 
Punjab Rent Restriction Act, 1949 (here- 
inafter referred to as the Act). 


2, Chandigarh, a blossom in the desert, 
has served as the capital of two States; 
and, with explosive expansion, thanks to 
the marvellous human resources of Pun- 
jab and Haryana, become a crowded, 
though not yet chaotic, city with chronic 
accommodation scarcity. Consequently, 
laissez faire law, in the matter of land- 
lord’s right to evict his tenant, was sub- 
ject to the Act with effect from 4-11-1972. 
From then on, no tenant could be dis- 
possessed except on the grounds set out 
in S. 13. But if a landlord had already 
obtained a decree for eviction earlier ta 
this date line, was he to-be restrained by 
S. 13 which forbade even execution of 
decrees against tenants, or was he free 
from the statutory fetters because the 
defendant had ceased to be a tenant on 
the passing of the decree, having for- 
feited his status by the destructive effect 
of a compromise, as in this case? 


3. An advocate, under this Act, be- 
longs to a ‘scheduled’ class of tenants 
whose dwellings enjoy special protection. 
The appellant-advocate tenanted a build- 
ing. belonging to the respondent. The lat- 
ter sued for possession and the former, 
with refreshing realism, entered into a 


' compromise and agreed to vacate by a 
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rent which do not bear upon the dispute 
before us. A decree in terms thereof was 
passed on 9-10-1972. Then came the Act, 
which by extension of its operation, ap- 
plied to Chandigarh with effect from 
4-11-1972. Had the decree been passed 
but a few days’ later, the Act would 
have admittedly interdicted the eviction 
because of S. 13. Had the decree been 
made and executed a day before the ex- 
tension of the Act, the years of litigative 
procrastination of eviction might have 
been impossible. These mystic ‘might- 
have-beens’ are gambles of time which 
spill beyond our jurisdiction and statu- 
tory cognisance. The salvation of the 
appellant is certain if he be a ‘tenant’ 
within the meaning of the Act. His evic- 
tion is certain if the definition of ‘tenant’ 
does not ensconce him in its amplitude. 

4. Decisions of peripheral relevance, 
but of different kernel, have been cited 
on both sides, and the one which has tilt- 
ed the scales in the Chandigarh jurisdic- 


tion in favour of decree-holder-landlord ` 


is Subudhi’s case (1968) 2 SCR 559. Pre- 
cedents are law’s device to hold the pre- 
sent prisoner of the past and must bind 
only if squarely covered. Subudhi’s case 
decided under the Orissa House Rent 
Control Act, 1958, is not one such. The 
key word is ‘tenant’ and if under the Act 
the appellant fills the bill, definitionally 
he is immune from eviction when read 
with S. 13. Subudhi (supra) turns on a 
significantly different definition which 
cuts down the wide connotation by a 
tail-end qualification. The semantic sweep 
of S. 2-(i) in our Act, by clear contrast, 
takes in a wider group and we have no 
indication in that judgment whether a 
provision like S. 13 which makes the re- 
‘striction applicable also to decrees was 
present in the Act there debated. There- 
fore, we side-step those rulings and go 
straight to the two provisions and their 
meaning in the statutory setting. 


5. It is too platitudinous to preach 
and too entrenched to shake, the propo- 
sition that rent control legislation in a 
country of terrible accommodation short- 
age is a beneficial measure whose con- 
struction must be liberal enough to ful- 
fil the statutory purpose and not frus- 
trate it. So construed, the benefit of inter- 
pretative doubt belongs to the potential 
-levictee unless the language is plain and 
provides for eviction. That . intendment 

must, by interpretation, be effectuated. 
This is the essence of rent control juris- 
prudence. 


Mani Subrat Jain v. Raja Ram: Vohra 
certain date on certain terms regarding: 
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6. Section.2 @ reads ; es 
“tenant” means any ‘person ‘by nae 
or on whose account rent is payable for 
a building or rented land and includes 


a tenant continuing in possession _ after 
the termination of the tenancy in a his 


favour, but does not include a person 
placed in occupation of a building or 
rented land by its tenant, unless with 
the consent in writing of the landlord, 
or a person to whom the collection of 
rent or fees in a public market, cart- 
stand or slaughter house or of rents for 
shops has been farmed out or leased by 
a municipal, town or notified area com- 
mittee; (emphasis added). 


In. this context,.we may also read Sec- 
tion 13 (1) which is integral to and makes 
impact upon the meaning of S. 2 (i) even 
if there be any marginal obscurity. 

13. Eviction of tenants.— (1) A tenant 
in possession of a building or rented land 
shall not be evicted therefrom in execu- 


tion of a decree passed before or after 
the commencement of this Act or other- 
wise and whether before or after the 


termination of the tenancy, except in ac- 


cordance with the provisions of this sec- 
tion, or in pursuance of an order made 
under Section 13 of the Punjab Urban 
Rent Restriction Act, 1947, as subsequent- 
ly amended, (emphasis added). 

The expression ‘tenant’ includes ‘a ten- 
ant continuing in possession after th 
termination of the tenancy in his favour’. 
It thus. includes, by express provision, a 
quondam tenant whose nexus with the 
property is continuance in possession. 
The fact that a decree or any other pro- 
cess extinguishes the tenancy under the 
general law of real-property does not 
terminate the status of a tenant under 
the Act having regard to the carefully 
drawn inclusive clause. Even here, we 
may mention by way of contrast that 
Subudhi’s case (supra) related to a sta- 
tute where the definition in S. 2 (5) of 
that Act expressly included “any person 
against whom a suit for ejectment is 
pending in a court of competent juris- 
diction” and more pertinent to the point 
specially excluded “a person against 
whom a decree or order for eviction has 
been made by such a court”. We feel n 
difficulty in holding that the text, rein 
forced by the context, especially Sec. 13, 
convincingly includes ex-tenants agains 
whom decrees for eviction might hav 
been passed, whether on compromise ol 


' otherwise. The effect of the compromise 
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decree, in coumsel’s submission, is that 
the tenancy has been terminated. No- 
body has a case that the appellant is not 
continuously in possession. The conclu- 
sion is inevitable that he remains a ten- 
ant and enjoys immunity under S. 13 (1). 
The execution proceedings must, there- 
fore, fail because the statutory road- 
block cannot be removed. Indeed, an ap- 
plication under the Act was filed by the 
landlord-defendant which was dismissed 
because the ground required u the Act 
was not made out. 


7- We have been told by amei aod 
supporting citations have been brought 
to our notice, that the High Court at 
Chandigarh has taken the contrary view 
for some time. It is better-to be ultimate- 
ly right rather than consistently wrong. 
The interpretation we have given in Sec- 
tion 2 (i) is strengthened by our convic- 
tion that a beneficial statute intended to 
quieten a burning issue affecting the eco- 
nomics of the human condition in India 
should be so interpreted as to subserve 
the social justice purpose and not to sub- 
vert it. Even apart from this value-vision, 
the construction we have adopted is sus- 
tainable. 


8& We have laid down the law œ the 
disputed questions raised before us, but 
we are not called upon to make any de- 
cree pursuant to our decision because, 
taking the clue from certain observations 
of the court.in the course of the argu- 
ments, the parties have come together 
. and reached a fair solution of the pro- 
blem revolving round the house pro- 
perty. A conflict is best resolved by the 
parties persuading themselves to see the 
futility of continued dispute and, en- 
lightened by the law, settling the con- 
troversy in a manner that promotes the 
interests of both. We find that both sides 
in the present case have produced an en- 
lightened settlement and put in the court 
an agreement to sell the property, cover- 
ed by the appeal, by the landlord to the 
tenant. A copy of the agreement has been 
put in the record which is annexed as 
appendix to this judgment.* 

9. In this view we dispose of the ap- 
peal by formally dismissing it because 
there is no longer any relief needed in 
this appeal. 

Appeal dismissed, 


*(By a subsequent order the agreement 
was treated as an undertaking to the 
court made by the parties in regard to 

_ their respective obligations.) 
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Criminal Appeal No. 222 of 1973, D/- 
16-11-1979. 


Amritlal Ratilal Mehta and another, 
Appellants v. State of Gujarat, a 
dent. 


Criminal P. C. (1974), S. 300 — Finding 
of fact at earlier stage attaining finality 
— When binding and conclusive in sub- 
sequent stage in same case — Trial for 
offence under S. 420/34 and S. 477-A/34 
LP.C. — Finding of fact destructive of 
both charges becoming final is binding. 
Criminal Appeal No. 731 of 1971, D/- 
28-2-1973 (Guj), Reversed. (Penal Code 
(1860), Ss. 420 and 477-A read with S. 34) 
—- (Constitution of India, Art. 136). 


The accused were charged with two 
offences, viz. (1) under S. 420/34, LP.C. 
of cheating the Government by dishonest- 
ly making false declaration in the gate- 
passes and (ii) under S. 477A/34 for wil- 
fully making false entries in the gate- 
passes with intent to defraud the Gov- 
ernment of its excise duty. The trial 
Court had acquitted the accused of the 
first charge but the appellate Court ac- 
quitted the accused of the second charge 
also on the finding that the gate passes 
were prepared under a mistake and the 
accused acted inadvertently. The State 
filed two appeals against the orders of 
acquittal by the trial Court and the Ap- 
pellate Court. The High Court allowed 
the first appeal and convicted the accus- 
ed under S. 420/34, LP.C. and the other 
appeal was summarily dismissed. 


On appeal by special leave. 


Held that the question whether an ear- 
lier finding which had attained finality 
is binding in the subsequent proceedings 
in the case would depend on the question 
as to what the allegations were, what 
facts were required to be proved and 
what findings were arrived at. On the 
facts of the case the finding of fact to the 
effect that the gate-passes were made 
inadvertently and negligently and not 
wilfully or with intent to defraud which 
led to the acquittal of the accused on 
the charge under S. 477-A must, that ac- 
quittal having become final, operate for 


*Criminal Appeal No. 731 of 1971, D/- 
28-2-1973 (Guj). 
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the benefit of the accused and lead to 
their acquittal on the charge under Sec- 
fion 420 also. The finding that the gate- 
passes were made inadvertently and 
negligently, was destructive of the 
charges under both §.'420 and $S. 477-A. 
The accused were therefore entitled to 
acquittal on the first charge under Sec- 
tion 420/34, LP.C. also. Criminal Appeal 
No, 731 of 1971, D/- 28-2-1973 (Guj), Re- 
versed; AIR 1972 SC 1502 and AIR 1973 
SC 2131, Rel. on. > (Para 4) 
Cases Referred: Chronological Paras 


(1974) 3 SCC 72: AIR 1973 SC 2131: 1973 
Cri LJ 1396 4 
(1972) 2 SCC 466: AIR 1972 SC 1502: 
1972 Cri LJ 909 . 4 


Mr. Frank Anthony, Sr. E NT (Mr. 
K. L. Hathi, Advocate with him), for 
Appellants; Mr. R. H. Dhebar, Miss Pra- 
tloha Pandit and Mr. M. N. Shroff, Ad- 
vocates, for Respondent, 


CHINNAPPA REDDY, J.:— To appre- 
ciate the question posed in the present 
appeal, it is necessary to set out in full 
the two charges framed against the two 
appellants. They were as follows: 


“I, Chandrakant T. Mashla, Judicial 
Magistrate 2nd Court, Baroda hereby 
charge you 

(1) Amritlal Ratilal Mehta 

(2) Gajanan Bhikhabhai Gandhi both 
of Baroda as follows:— 


That both of you Amritlal Ratilal 
Mehta and Gajanan Bhikhabhai Gandhi 
on or about 21-12-65, at Baroda cheated 
the Central Excise Department, Baroda 
in furtherance of common intention to 
cheat the Government of excise duty of 
Rs. 11,450 (Eleven thousand four hund- 
red and fifty) by dishonestly making 
false declaration in gate passes numbers 
105, 104, 103, all D/- 21-12-85 which were 
prepared and written by accused No, 1 
and signed by accused No. 2 stating 
therein : 


“Repaired Motor with our replacing 
statore or Rotor” and thereby dishonest- 
ly induced the Central Excise Inspector 
to allow the clearance of Electric Motor 
Nos. 614193, 614194, 614196 respectively 
without payment of Central Excise duty 
on the dutiable parts namely Rotors Nos. 
41-40-42 which were manufactured by 
M/s. Jyoti Ltd. Company, Baroda and 
were replaced by the said company in 
the above Electric Motors and thereby 
got the clearance of the above Electric 
Motors without payment of Central Ex- 
cise Duty, causing thereby wrongful loss 
of Rs. 11,450 to the Central Excise De- 
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partment and thereby both of you com- 
mitted offence punishable under S. 420 
read with 34 of LP.C. within Cogn sanca 
of J.M.F.C., Baroda. 

‘And also ‘that both of you at about the 
same time and place in furtherance of 
common intention in your capacity as 
employees-of M/s. Jyoti Ltd, Baroda 
wilfully and with an intention to de- 
fraud the Central Excise Department, 
Baroda made false entries in the gate- 
passes as mentioned above belonging to 
your employer and thereby committed 
an offence punishable - under S. 477-A, 
read. with S. 34 I. P.C. and within cog- 
nizance J.M.F.C., Baroda. And thereby 
direct that you both be tried for the 
above offences by 2nd Court, J.M. PC, 
Baroda.” 


2. The learned Judicial First Class 
Magistrate, Baroda who tried the case 
acquitted both the accused of the charge 
under S. 420 read with S. 34, LP.C. but 
convicted them under S. 477-A read with 
S. 34, LP.C. and sentenced them to pay 
fines of Rs. 100 and Rs. 500 respectively. 
The learned Magistrate was of the view 
that neither of the accused intended to’ 
cheat and make wrongful gain but that 
they made a false entry in the gate- 
passes with a view to help their emplo- 
yer. The two accused preferred an ap- 
peal to the Extra Additional Sessions 
Judge, Baroda. The learned Sessions 
Judge acquitted them of the charge un- 
der S. 477-A read with S. 34, LP.C. also. 
The learned Sessions Judge found that 
the gate passes were prepared by the 
accused under a mistake and that the 
worst that could be said against the two 
accused was that they acted inadvertent- 
ly or negligently. The learned Sessions 
Judge took the view that the expression 
“intend to defraud’ denoted some ele- 
ment of dishonesty and that the appel- 
lants acted neither wilfully nor with the 
intent to defraud the Government. The 
State of Gujarat filed two appeals, the 
first against the order of acquittal re- 
corded by the learned Judicial First 
Class Magistrate, Baroda on the charge 
under S. 420 read with S. 34, LP.C. and 
the second against the order of acquittal 
recorded by the learned Extra Addi- 
tional Sessions Judge, Baroda on the 
charge under S. 477-A read with S. 34, 
LP.C, The appeal against the order of 
acquittal on the charge under S. 477-A 
read with S. 34, IP.C. was dismissed 
summarily on 13-3-72 by J. M. Sheth and 
A. A. Dave, JJ. The appeal against the 
order of acquittal on the charge under 
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S. 420 read with S. 34, LP.C. was: allow- 
. ed on 27/28-2-73 by J. M. Sheth, J. and 
the two accused were sentenced to pay 
fines of Rs. 300 and 500 respectively. It 
is against this judgment of J. M.: Sheth, 
J. that the present appeal has been pre- . 
ferred by special leave to this Court. 

3. The principal submission of Shri 
Frank Anthony, learned counsel for the 
appellants was that in view of the find- 
ings of fact recorded by the Sessions 
Judge on the charge under S. 477-A read 
with S. 34, which had become final as. 
a result of the dismissal of the appeal 
by Sheth and Dave, JJ., the charge un- 
der S. 420 read with S. 34. LP.C. must- 
automatically fail. The learned counsel 
submitted that the judgment of the High 
Court convicting the appellants under, 
S. 420 read with S. 34, LP.C. was patent- 
ly wrong. We are inclined to agree with 
the submission of Shri Frank Anthony. 


4. The learned Judge of the High 
Court was of the view that the acquittal 
on the charge under S. 477-A was not a 
bar to a conviction under S. 420 as the 
ingredients of the two offences were dif- 
ferent. According to the learned Judge, 
the gist of the offence under S. 477-4 
was that the. false entries must have been 
made wilfully and with intent to de- 
fraud whereas the essence of the offence 


under S. 420 was that the accused should. 


have acted dishonestly. We are afraid 
that the learned Judge entirely. mis- 
directed himself. The question here is 
not whether the ingredients of the two 
offences are the same or substantially the 
same. That question would be relevant 
if the plea was one autrefois acquit or 
autrefois convict. The question is not 
even of ‘issue estoppel’ properly so-called 
as there were no separate trials. The 
question really is about the binding force 
and the conclusive nature, at later stage 
of a case, of a finding of fact finally de 
termined at an earlier stage of the case, 
The question is not res integra. In Bhagat 
Ram v. State of Rajasthan, (1972) 2 SCC 
466 and State of Rajasthan y. Tarachand 
Jain, (1974) 3 SCC 72, it had been held 
bv this Court, an earlier finding which 
had attained finality is binding in the 
subsequent proceedings in the case. The 
question about the binding force of a 
finding at an earlier stage would depend 
on the question as to what the allegations 
were, what facts were required to be 
proved and what findings were arrived 
at. The question thus is not whether the 
ingredients of the two offences are the 
same but whether the facts alleged and 
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required to be proved in the particular 
case to establish the offences are -basical- 
ly the same. The charges set out by us 
at the outset show that the essential alle- 
gation which was required to be proved 
in respect.of the two charges was whe- 
ther the- gate passes were made ‘dis- 
honestly’ so far as the charge under Sec- 
tion 420 was concerned. and ‘with intent 
to defraud’ so far as the charge under 
S. 477-A was concerned. A finding that 
the gate passes were made inadvertently 
and negligently was destructive of both 
the charges. If for the purpose of the 
offence under S. 477-A, the Court found 
that the entries made by the accused in 
the gate passes were made inadvertently 
and negligently but not wilfully or with 
a view to defraud and that finding be- 
came final, it would not be open to th 
Court, later to find, on the charge under 
S. 420, that the entries on the gate passes 
were made not inadvertently and negli- 
gently, but dishonestly. On the facts o 
the present case, we hold that the find 
ing of fact to the effect that the gate 
passes were made inadvertently and neg- 
ligently and not wilfully or with intent 
to defraud which led to the acquittal of 
the accused on the charge under S. 477-A 
must, that acquittal having become final, 
operate for the benefit of the accused and 
lead to their acquittal on the charge un- 
der S. 420 also. The finding that the gat 



















tion 477-A. The appeal is therefore 
allowed. The appellants are acquitted. 
Their bail bonds will be cancelled. Fines 
if paid will be refunded. 

Appeal allowed. 


AIR 1980 SUPREME COURT 303 
(From: Jammu & Kashmir)* 


V. D. TULZAPURKAR AND 
E. S. VENKATARAMIAH, JJ. 
Civil. Appeal No. 2005 of 1978, 
12-11-1979. 
Sharif-ud-Din, Appellant y. Abdul Gani 
Lone, Respondent. 


(A) Jammu & Kashmir Representation 
of the People Act (4 of 1957), Ss. 89 (3), 
94 — Requirement that copy of election 
petition for respondent should be attest- 
ed by petitioner — Requirement is man- 


*Ele. Petn. No. 3 of 1977, D/- 6-9-1978 
(J & K) 
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datory — Non-compliance with that Re- 
quirement — Petition must be dismissed 

(Representation: of the People Act 
(1951), Ss. 81 (3) and 86 (1)). 


` The requirement under S. 89 (3) of the 
J & K Act that every copy of the elec- 
tion petition which is intended for service 
on the respondent should be attested by 
the petitioner 
is a mandatory requirement and the non- 
compliance with that requirement should 
result in the dismissal of the petition as 
provided in Section 94 of the Act. Case 
Law discussed. Decision in Ele. Petn. 
No. 3 of 1977, D/- 6-9-1978 (J & K) 
Affirmed. (Para 20) 


The attestation by the advocate for the 
petitioner cannot be treated as the equi- 
valent of attestation by the petitioner 
under his own signature. The object of 
requiring the copy of an election petition 
to be attested by the petitioner under his 
own signature to be a true copy of the 
petition is that the petitioner should take 
full responsibility for its contents and 
that the respondents should have in their 
possession a copy of the petition duly at- 
tested under the signature of the peti- 
tioner to be the true copy of the peti- 
tion at the earliest. possible opportunity 
to prevent any unauthorised ‘alteration 
or tempering of the contents of the ori- 
ginal petition after it is filed into court. 

(Para 19) 


(B) Interpretation of Statutes — Man- 
datory rule and directory rule — Distinc- 


tion — Provision whether directory or . 


mandatory — Determination — Test. 


The difference between a mandatory 
rule and a directory rule is that while 
the former must be strictly observed, in 
the case of the latter, substantial comp- 
liance may be sufficient to achieve the 
object regarding which the rule is en- 
acted, Whenever a statute prescribes that 
a particular act is to be done in a parti- 
‘cular manner and also lays down that 
failure to comply with the said require- 


ment leads to &a specific -conse- 
quence, it would: be difficult to 
hold that the ` requirement is not 


Mandatory and the specified con- 
- sequence should not follow. Test to: de- 
termine whether a provision is directory 
or mandatory pointed out. (Para 9) 


Cases Referred ; Chronological Paras 


(1978).3 SCR 446: AIR 1978 SC 840 16 


_ (1974) 3 SCR 20: AIR 1974 SC 1185, . 


15, 19. 
(1971) 1° SCR 821: AIR 1971 SC 342. 14 
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under his own signature . 


ALR. 


13, 16 - 

1959 SCR 583: AIR 1958 SC 687 - dil 

Mr. D. V. Patel Sr. Advocate .(M/s. Vi- 

neet Kumar and A. Srivastava Advocates 

for Appellant; M/s. Z.: A 

Shah, M. Veerappa, J. R. Das and R. N, 
Nath, Advocates, for Respondent. 


E. S. VENKATARAMIAH, J.:— This 
appeal is filed under Section 123 of the 
Jammu and Kashmir Representation of 
the People Act, 1957 (hereinafter refer- 
red to as ‘the Act’) by the appellant 
against the judgment of the High Court 
of Jammu & Kashmir in Election Peti- 
tion No. 3 of 1977 dismissing an election - 
petition filed by him on the ground that 
he had not complied with Section 89 (3) 


. of the Act. 


2. At the general election held in the 
year 1977 to elect members to the. Legis- 
lative Assembly of the State of Jammu 
& Kashmir, the appellant and the re- 
spondent were candidates for the seat to 
be filled from the Handwara Assembly 
Constituency. The respondent was declar- 
ed as the successful candidate by the Re- 
turning Officer. Thereafter the appellant 
filed an election petition before the High 
Court of Jammu & Kashmir challenging 
the validity of the respondent's election 
on various grounds. The respondent rais- 


- ed two preliminary objections to the elec- 


tion petition — (1) that the petition had 
not been presented in accordance with 
sub-section (1) of Section 89 of the Act 
and (2) that the copy of the election pe- 
tition had not been attested by the ap- _ 
pellant under his own signature to be a 
true copy of the petition as required by 
Section 89 (3) of the Act. The respondent 
contended that the petition was liable to 
be dismissed in view of Section 94 of the 
Act which provided that the High Court 
should dismiss an election petition which 
did not comply with the provisions of 
Section 89 or Section 90 or Section 125 
of the Act. We are not concerned with 
the first ground as it has been held by 
the High Court that the petition had 
been validly presented in accordance with 
Section 89 (1) of the Act. The appellant 
while admitting that the copies of the 
election. petition had not been attested 
by him under his own signature to be 
true copies’ of the petition pleaded that 
Section 89 (3) of the Act had been sub- 


- stantially complied with as the copies of 


the election petition had been signed by 


-his advocate’ and that _ they had been - 


authenticated to be true copies of the pe- 
tition. On. the -basis- of the above plead- 
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ings, ‘the High: Court raised two prelimi- 
“Mary issues — one relating to the validity 
of the presentation of the election peti- 
tion and the other relating to the effect 
of the absence of attestation of the. copies 
of the election petition by the appellant. 
After recording the evidence led by the 
parties ‘on the preliminary issues and 
hearing the counsel for the parties, the 
High Court disposed of the petition by 
the judgment under appeal In the course 
of its judgment while the High Court up- 
held the case of the appellant that the 
petition had been validly presented un- 
der Sec. 89 (1) of the Act it came to the 
conclusion that the petition was liable to 
be dismissed as required by Section 94 of 
the Act on the ground that Section 89 (3) 
of the Act had not been complied ‘with 
by the appellant. Accordingly, the peti- 
tion was dismissed. Hence this appeal. 


3. Section 89 (3) of the Act reads: 
“Every election petition shall be accom- 
panied by as many copies thereof as there 
are respondents mentioned in the peti- 
tion and every such copy shall be attest- 
ed by the petitioner under his own signa- 
ture to be true copy of the petition.” 

TA Section 94 (1) of the Act provides: 

“The High Court shall dismiss an election 
petition which does not comply with. the 
provisions of the Section 89 or Section 90 
or Section 125”. 

§. Section 89 (3) and Section 94 (1) of 
the Act correspond to Section 81 (3) and 
Section 86 (1) respectively of the Repre- 
sentation of the People Act, 1951 (Act 
No. 43 of 1951) (hereinafter referred to 
as ‘the Central Act’). There is no differ- 
ence between the language of Sec- 
tion 89 (3) of the Act and the language 
of Section 81 (3) of the Central Act. The 
language of Section 94 (1) of the Act and 
the language of Section 86 (1) of the 
Central Act are similar except with re- 
gard to the numbers of Sections referred 
to therein. Whereas in Section 94 of the 
Act, the High Court is required to dis- 
miss an election petition which does not 
comply with the provisions of Section 89 
or Section 90 or Section 125 of the Act, 
Section 86 (1) of the Central Act requires 
the High Court to dismiss an election peti- 
tion which does not comply with the pro- 
visions of Section 81 or Section 82. or 
Section 117 of the Central Act. The topics 
dealt with by Sections 89, 90 and 125 of 
the Act are the same as the topics dealt 
with by Sections 81, 82 and 117 of the 
Central Act. Section 89 of the Act’ and 
Section 81 of the Central Act deal with: 


presentation of election’ petitions, -. Sec: - 


1980 S. C/20 Tl G—®-A 


ther a provision of law is directory o 
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tion 90 of the Act and Section 82 of.the 
Central Act deal with the parties: to the 
petition and Section 125 of the Act and 
Section 117 of the Central Act deal with 
security for costs. 


6. It is admited that neither of the 
two copies of the election petition which 
had been filed along with it had been 
signed by the appellant. Both the copies 
contained identical endorsements at the 
foot which read: 


“Attested true copy, Piyare Lal Handoo, 
Advocate”. 


7. The advocate had presented the . 
election petition along with his Vakalat- 
nama. 

8. The crucial part of Section 89 (3) 
of the Act with,which we are concerned 
provides that “every such copy shall be 
attested by the petitioner under his own 
signature to be a true copy of the peti- 
tion” and the critical words in this part 
are “under his own signature’. The case 
of the respondent is that the requirement 
of Section 89 (3) of the Act that the copy 
of the election petition should be E 
ed by the petitioner under his own 
ture is a mandatory one. It is his further 
case that the language of Section 89 (3) 
of the Act does not permit of any other 
mode of compliance and, therefore, the 
attestation made by the counsel for the 
petitioner filing the election petition is 
no compliance with that provision. It is, 
therefore, contended by him that the pe- 
tition is liable to be dismissed as requir- 
ed by Section 94 of the Act. On the 
other hand, the appellant’s case is. that 
since the copies of the petition had been 
signed by his advocate who had been em- 
powered to act for him in the case it 
should be treated as substantial compli- 
ance: with Section 89 (3) of the Act which 
having regard to its object must be con- 
sidered to be directory. 

9. The difference between a mandatory 
rule and a directory rule is that whil 
the former must be strictly observed, 
the case of the latter, substantial compli- 
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lation, the court has.to ascertain the ob- 
ject which the provision of law in ques- 
tion is to subserve and its design and the 
context in which it is enacted. If the ob- 
ject of a jaw is to be defeated by non- 
compliance with it, it has to be regarded 
as mandatory. But when a provision of 
law relates to the performance of any 
public duty and the invalidation of any 
act done in disregard of that provision 
causes serious prejudice to those for 
whose benefit it is enacted and at the 
same time who have no control over the 
performance of the duty, such provision 
should be treated as a directory one. 
Where however, a provision of law pre- 
scribes that a certain act has to be done 
in a particular manner by a person in 
order to acquire a right and it is coupled 
with another provision which confers an 
immunity on another when such act is 
not done in that manner, the former has 
to be regarded as a mandatory one. A 
procedural rule ordinarily should not be 
construed as mandatory if the defect in 
the act done in pursuance of it can be 
cured by permitting appropriate rectifica- 
tion to be carried out at a subsequent 
stage unless by according such permis- 
sion to rectify the error later on, another 
rule would be contravened. Whenever a 
statute prescribes that a particular act is 
to be done in a particular manner and 
also lays down that a failure to comply 
with the said requirement leads to a spe- 
cific consequence, it would be difficult to 
hold that the requirement is not manda- 
tory and the specified consequence should 
not follow. 


10. We shall now proceed to deal with 
some of the decisions cited before us at 
the hearing of the appeal. 


11. In one of the connected appeals 
which was disposed of by this Court by 
its common judgment in Kamaraja Nadar 
v. Kunju Thevar, 1959 SCR 583, the per- 
son who had filed the election petition 
had deposited in the Government Trea- 
sury a sum of Rs. 1,000/- towards secu- 
rity under Section 117 of the Central Act 
for the costs in favour of the Election 
. Commission instead of in favour of the 
Secretary to the Election Commission as 
required by that section as it stood then. 
It was contended that Section 117 of the 
Central Act had been contravened there- 
by and that the petition was liable to be 
dismissed under Section 90 (3) (since re- 
pealed) of the Central Act which requir- 
ed the Election Tribunal to dismiss an 
election petition which did not comply 
with Sections 81, 82 and 117 of the Cent- 
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ral Act notwithstanding that it had not 
been dismissed by the Election Commis- 
sion under Section 85 (since repealed) of 
the Central Act. Without going into the 
relationship between the Election Com-_ 
mission on the one hand and the Secre- 
tary to the Election Commission on the 
other for the purpose of examining the 
correctness of the said contention, this 
Court proceeded to negative it with the 
following observations.vide at p. 606:—~ 


“It would be absurd to imagine that a 
deposit made either in a Government 
Treasury. or in the Reserve Bank of India 
in favour of the Election Commission it- 
self would: not be sufficient compliance 
with the provisions of Section 117 and 
would involve a dismissal of the petition 
under Section 85 or Section 90 (3). The 
above illustration is sufficient to demon- 
strate that the words “in favour of the 
Secretary to the Election Commission” 
used in Section 117 are directory and not 
mandatory in their character. What is of 
the essence of the provision contained in 
Section 117.is that the petitioner should 
furnish security for the costs of the peti- 
tion, and should enclose along with the 
petition, a Government Treasury receipt 
showing that a deposit of one thousand 
rupees has been made by him either in 
a Government Treasury or in the Reserve 
Bank of India, is at the disposal of the 
Election Commission to be utilised by it 
in the manner authorised by law and is 
under its control and payable on a pro- 
per application being made im that be- 
half to the Election Commission or to 
any person duly authorised by it to re- 
ceive the same, be he the Secretary to 
the Election Commission or any one else.” 


12. It is seen from the above decision 
that this Court regarded the words ‘in 
favour of the Secretary to the Election 
Commision” used in Section 117 of the 
Central Act directory as the essence of 
Section 117 of the Central Act was that 
the petitioner should deposit the amount 
by way of security for the costs of the 
petition and that the said amount should 
be at the disposal and control of the Elec- 
tion Commission to be used by it in the 
manner authorised by law. As the 
amount was in fact at the disposal of the 
Election Commission, the Court held that 
Section 117 of the Central Act had been 
complied with by the petitioner in that 
election petition as there was nothing 


else in the relative provisions which pre- 
cluded the Court from taking that view. 


1986 


13.. In Ch. Subbarao v. Member, Elec- 
tion Tribunal, Hyderabad, (1964) 6 SCR 
213 the question of non-compliance with 
Section 81 (3) of the Central Act directly 
arose for consideration. The facts of that 
case were these: The petitioner had filed 
along with the election petition sufficient 
number of copies as required by Sec- 
tion 81 (3) of the Central “Act. The elec- 
tion petition was type-written and- the 
copies which accompanied the petition 
were carbon copies of the type-script. 
Each of the copies bore the signature of 
the petitioner. The petitioner had not, 
however, inserted: the words “true copy” 
before or above his signature.’ Without 
going into the question whether Sec- 
tion 81 (3) of the Central Act or any por- 
tion of it was ` merely directory, this 
Court held that the signatures in original 
found on the copies were intended to 
authenticate- the documents. to which 
they were appended and that in the cir- 
cumstances of that case, the absence of 
the words “true copy” above the signa- 
ture of the election petitioner in the 
copies was not fatal. The Court held that 
there was substantial compliance with 
the requirement of Section 81 (3) of the 
Central Act. ' : 


14. In Jagat Kishore Prasad -Narain 
Singh v. Rajendra Kumar Poddar, (1971) 
1 SCR 821 this Court dismissed an elec- 
tion petition on the: ground of non-com- 
pliance with Section 81 (8) of the Central 
Act as the copies furnished to the con- 
testing respondents were not true copies 
as there was divergence between the alle- 
gations made in the petition and the alle- 
gations made in the copies. This decision 
has no bearing on the question involved 
in this case.. fx 


15. In Satya Narain v. Dhuja Ram, 
(1974) 3 SCR 20 this Court held that the 
first part of Section 81 (3) of the 
Central Act which required that the elec- 
tion petition should be accompanied by 
as many copies thereof as there were re- 
spondents mentioned in the petition was 
mandatory in character and non-compli- 
ance with it. was fatal to the petition in 
view of Section 86 (1) of the Central Act. 
The Court was not concerned in that case 
with the second part of Section 81 (3) of 
the Central Act. 


16. In Kamalam (M) v. Dr. V. A. Syed 
Mohammed, (1978) 3 SCR 446 (at p. 452) 
the signature of the election petitioner 
by way of authentication appeared at the 
foot of the copy of the affidavit but there 
was no such signature separately append- 
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ed at the foot of the copy of the election 
petition. The respondent by way of pre- 
liminary objection to the election peti- 
tion contended that since the copy of the 
had not been attested 
by the petitioner under her own signa- 
ture to be a true copy, there-was no com- 
pliance with Section 81 (3) of the Central 
Act and hence the ‘petition was liable to 
be dismised. The High Court accepted 
the said contention and dismissed the pe- 
tition. In appeal, this Court held that 
Section 81 (3) of the Central Act had 
been complied with for the following rea- 
Sons :— . 
“Now, it. is true that no signature w 

appended by the appellant on the copy 
of the election petition proper and the 
signature was placed- only at the foot of 
the copy of the affidavit, but that, in our 
opinion, was sufficient compliance with 
the requirement of the last part of- sub- 
section (3) of Section 81. The copy of the 
affidavit was, for reasons already dis- 
cussed, part of the copy of the election 
petition and when the appellant put his 
signature at the foot of the copy of. the 
affidavit it was tantamount to appending 
signature on the copy of the election pe- 
tion. The law does not require that the 
authenticating signature . must be made 
by the petitioner at any particular place 
in the copy of the election petition. It 
may be at the top of the copy or in the 
middle or at the end. The place of the 
signature is immaterial so long as it ap- 
pears that it is intended to authenticate 
the copy.’ When original signature is 
made by the petitioner on the copy of 
the election petition, it can safely be pre- 
sumed, as pointed out by this Court in 
Ch. Subbarao’s case (supra), that the 
signature is made by the petitioner by 
way of authenticating the document to 
be a true copy of the election petition. 
Now, here the appellant placed her sig- 
nature in original at the foot of the copy 
of the affidavit and the copy of the affi- 
davit was part of a composite document, 
namely, copy of the election petition, and 
hence’ the signature of the appellant must 
be regarded as having been appended on 
the copy of the election petition. In. fact, 
the copy of the affidavit constituted the 
end portion of the copy of the election 
and the signature placed by the appellant 
at the foot of the copy of the affidavit 
was, therefore, clearly referable to the 
entire copy preceding it and it authenti- . 
cated. the whole of the copy of the elec- 
tion’ petition tobe. a true copy. We can- 
not, in the circumstances, accept the con- 
tention of the respondent that the copy 
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of the election petition was not attested 
by the appellant under her own signa- 
ture to be a true copy of the petition. 
The requirement of the. last part of sub- 
section (3) of Section 81 was complied 
with by the appellant inasmuch as the 
copy of the election petition was authen- 
ticated to be a true copy by the appel- 
lant by placing her signature at the foot 
of the copy of the affidavit which formed 
part of the copy of the election petition. 
The High Court was clearly in error in 
dismissing the election petition under 
sub-section (1) of Section 86.” . 

17. It is seen from the above decision 
that this Court held that the second part 
of Section 81 (3) of the Central -Act had 
been complied with after holding that 
the copy of the petition and the affidavit 
filed along with it as required by law con- 
stituted one single document and the sig- 
nature in original of the petitioner at the 
foot of the affidavit satisfied the require- 
ments of Section 81 (3) of the Central 
Act. In none of the decisions of this Court 
referred to above it has been held that 
the absence of the signature of the elec- 
tion petitioner on’ the copies of the peti- 
tion was not a material. defect.: 


18. It was argued by the learned 
counsel: for the appellant that the object 
of enacting sub-section (3) of Section 89 
of the Act which was merely procedural 
in character being that the respondents 
should be able to secure copies of the 
election petition as early as. possible. to 
enable them to file their statement of 
objections to it early, it would be suffi- 
cient compliance with the said provision 
if the true copies are filed along with it 
and since in the instant case, there had 
been no allegation that the copies which 
were filed were not-exact copies of the 
original election petition, the petition 
should. have been disposed ofon its 
merits instead of dismissing it under Sec- 
tion 94 of the Act. He contended that 
the attestation made by the advocate on 
the copies was sufficient to assure the re- 
spondent that the copy: served on him 
was in reality a true copy of the election 
petition. He also contended that if a suit 
instituted: in a civil court was not to be 
dismissed on the ground that the copy of 
the plaint was not authenticated to be a 
true copy by the plaintiff under his own 
signature, there was no justification for 
treating the second part of Section 89 of 
the Act as mandatory. It is true that Sec- 
tion 89 (3) of the Act is purely procedural 
in character and that ordinarily procedu- 
ral law should not be given that primacy 
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by courts as would defeat. the. ends of 
justice. But if a law even though it may 
be procedural in character insists that an 
act must be done in a particular manner 
and further provides that certain conse- 
quences should follow if the act is not 
done in that manner, courts have no op- 
tion but to enforce the law as it is, A 
rule of limitation, for example, which is 
generally considered as procedural in 
character is strictly enforced by courts 
since the rule lays down that no court- 
shall entertain a suit, an appeal or an 
application which is barred by time. 

19. An election to a Legislative As- 
sembly can be called in question only by 
filing an election petition and not other- . 
wise. The right to challenge the election 
by filing an election petition is a statu- 
tory right and not a common law right, 
A successful] candidate is entitled to en- 
joy the privileges attached to the mem- 
bership of the Legislative Assembly un- 
less his right to do so is successfully chal- 
lenged in an election petition filed within 
the prescribed period and in accordance 
with law. Section 89 (3) of the Act con- 
sists of two parts. The first part requires 
that every election petition shall be ac- 
companied by as many copies thereof as 
there are respondents mentioned in the 
petition and the second part. requires that 
every. such copy shall be attested by the 
petitioner under his own signature to be 
a true copy of the petition. The first part 
of Section 89 (3) of the Act has been 
held to be a mandatory requirement by 
this Court in the case of Satya Narain, 
(1974) 3 SCR 20 (supra) as this Court was 
of the view that the copies of the elec- 
tion petition should be filed along with it 
in order to prevent the delay in the dis- 
posal of the election petitions, The ques- 
tion whether a provision of law is man- 
datory or not, as observed already, de- 
pends upon its language, the context in 
which it is enacted and its object. Sub- 
section (3) of Section 89 of the Act pro- 
vides that a copy of the petition shall be 
attested by the petitioner “under his own 
signature” to be a true copy of the peti- 
tion. The- emphasis in the above provision 
appears ‘to be on the words “under his 
own signature”. We do not find the same 
expression used in Section 91 (1) (c) of 
the Act which provides that an election 
petition shall be signed by the petitioner 
and verified in the manner laid down in 
the Jammu and Kashmir Code of Civil 
Procedure (Act X of 1977), for the verifi- 
cation of . pleadings. Sub-section (3) of 
Section 89 of the Act was inserted by 
Jammu and Kashmir Act 1 of -1962. Sec- 
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tion 94 of the Act -which requires the 
High Court to dismiss an election peti- 
tion - when the petitioner has not com- 
plied with the provisions of Section 88 
was ‘enacted in the place of the former 
S. 94 of the Act by Jammu and Kash- 
mir Act. XI of 1967 by the Legislature 
with the full knowledge of the require- 
ments of Section 89 (3) of the Act. The 
object of requiring the copy of an elec- 
tion petition to be attested by the peti- 
tioner under his own signature: to be a 
true copy of the petition appears to be 


that the petitioner should take full ree 


sponsibility for its contents and that the 
respondent or respondents should have in 
their possession a copy of the petition 
duly attested under the signature of the 
petitioner to be the true copy of the pe- 
tition at the earliest possible opportunity 
to prevent any unauthorised alteration 
or tampering of the contents of the ori- 
ginal petition after it is filed. into court, 
We have no. doubt that the records and 
documents. in’ the custody of courts are 
taken due care of by the courts and the 
courts would not by themselves give any 


scope for tampering with them. But still ` 


experience .shows that allegations . are 
sometimes made that records in the court 
have been tampered with notwithstanding 
the care and caution taken by courts. 
Such allegations may not always be with- 
out. basis. It is probably to obviate any 
scope for such an allegation being made 
or to protect the interest of the respon- 
dent, the Legislature thought of enacting 
sub-section (3) of Section 89 of the. Act 
so that the respondent may rely on the 
copy served on him when he finds that 
the original document in the court con- 
tains allegations different from those in 
the copy in his custody. ‘A respondent 
would not have the’ same degree of as- 
surance if a cOpy served on him is one 
attested by any person other than the 
petitioner himself. The ‘attestation by the 
advocate for the ‘petitioner: cannot be 
treated as the equivalent of- attestation 
by the. petitioner under -his own . signa- 
ture. If the requirement of: the second 
part of Section 89 (3) that copy: of the 
petition should contain the signature. of 
the petitioner himself is. not one of sub- 
stance, there was no need to:enact it as 
the first part :of sub-section (3) of Sec- 
tion 89 of the Act would have been suffi- 


cient for it provides that every election 
petition shall be accompanied by as many 
copies thereof as there are’ respondents 
mentioned in the petition and. the word 
“copies” mentioned therein can only 
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mean: “true copies”. 
the provision contained in Section 94 of - 
the Act which makes it obligatory on the 
part of the. High Court to dismiss a peti- 

tion when it is established that Section 89 


ig the Act had not been complied with 


also cannot be overlooked in this context, 


‘20. We are, therefore, of the view tha 
the requirement that every copy of thej, 
election petition which is intended fo 
service on the respondent should’ be at- 
tested by the petitioner under his own 
signature is a mandatory requirement and 
the non-compliance with that req 
ment should result in the dismissal 
the petition as provided in Section 94 
the Act. The High Court was, therefore, 
right in dismissing thg petition on th 
above ground. 


‘21. For the foregoing reasons, the ap- 
peal oe and is hereby dismissed with 
costs, 









Appeal dismissed, 


AIR 1980 SUPREME COURT 309 - 
. (From; 1969 Punj LJ 542): -~ 

N, L. UNTWALIA, P. N. SHINGHAL 
AND A. D. KOSHAL, JJ. 


Civil Appeal No. 2522 “of 1969, 
31-10-1979. 


Financial " Coiianieapner: Haryana State 


D- 


_and others, Appellants v. Smt, Kala Devi 


and another, Respondents. 

Punjab Security of Land Tenures Act 
(10 of 1953), Ss..10A and- -10B — Utilisa- 
tion of ‘surplus land’ — Process | when 
complete — Effect of Rr. 20A to 20C and 
Saving clause (b) in S. 10A. (Punjab Secu- 
rity of Land Tenures Rules (19568), 
Rr. 20A to 20C.) _. 

‘While allotment of land is an initial 
stage in the process of utilisation of the 
“surplus area”, it does not coniplete that 
process as it is necessary for the: allottee 
to obtain a -certificate of allotment, take 


3: me 


possession of the Jand within the period 
specified for the purpose, and to execute 


“qabuliyat” or “patta” in respect thereof 
as required by Rr.-20A to 20C of the 
Rules of 1958.: The process of utilisation 
contemplated. by S.10A of the Act is, 
therefore, - complete, - in respect of any . 
“surplus - area’, only- when possession 
thereof has been taken by the allottee or 
the allottees ` and the other formalities 
have been completed.’ A- completed title 
does not. pass to the allottee’ on a mere 
order of allotment; and-that order is de- 
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. The importance of- — 
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feasible if the other conditions prescrib~ 
ed by law are not fulfilled. (Paras 5, 6) 

Section 10A (b) has the effect of saving 
the land, comprised in the “surplus 
area”, if it has been acquired by an heir 
by inheritance. So when the process of 
utilisation of the deceased’s “surplus 
area” had not been completed by the 
time his heirs by inheritance made the 
application under Section .10A (b) and 
Section 10B to the authorities concerned, 
it was permissible for thosé authorities 
to re-examine the. question whether 
there was any “surplus area” at all after 
the holding had been inherited by his 
two heirs in equal shares so as to reduce 
the area of the holding of each- one of 
them below the permissible area. . 1969 
Punj LJ 542, Affirmed, (Paras 4, 7) 


Mr. Ravindra Bana and Mr. M. N. 
Shroff, Advocates, for Appellants; Mr. 
T. S. Arora and Mr. M. L. Lahoty, Advo- 
cates, for Respondents, 


SHINGHAL, J.:— One Nathi held 36 
standard acres and 8 standard units of 
land in village Bhanguri, and as the 
“Permissible area” within the meaning 
of clause. (3) of Section 2 of the Punjab 
Security of. Land Tenures Act, 1953, 
(hereafter referred to as the Act) in his 
case was 30 standard acres, Collector 
(Surplus) Nuh, declared 6 standard acres 
and 8 standard units of land as “surplus 
area” by his order dated November 25, 
1959. Nathi died on July 14, 1965, leaving 
his widow Smt. Kala Devi respon- 
dent No, 1, and his mother Smt. Mando 
respondent No. 2, as heirs. The two heirs 
made an application under Ss. 10-A (b) 
and 10-B.of the Act stating that as the 
land of Nathi had been inherited by them 
in equal shares, and the holding with 
each one of them was much below the 
“permissible area” of 30 standard acres, 
there was no “surplus area” within the 
meaning of clause (5-a) of Section 2 of 
the Act and no part of it could therefore 
be utilised for allotment to other tenants. 
That application was however dismissed 
by Collector (Surplus) on March 13, 1967, 
on the ground that the “surplus area” 
declared in Nathi’s lifetime had already 
been allotted to other tenants and could 
not be excluded from the holding in the 
hands of his widow and mother. An ap- 
peal was taken. to the Commissioner of 
Ambala, but it was dismissed on Jan. 30, 
1968, as he-took the view that. the order 
of allotment: of the “surplus area” of 
Nathi’s, holding amounted to oe 
of that land under Section 10-A (a). - 
revision was taken to the Financial one 
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missioner, but: it was rejected on May 8, 
1968, for the same reason. Smt. Kala Devi 
and Smt. Mando then approached the 
High Court of Punjab and Haryana by a 
writ petition: under Articles 226 and 227 
of the Constitution. It was opposed by 
the present appellants on the ground that 
as the “surplus area” had been declared 
and allotted to various-tenants during 
the lifetime of Nathi (except for an area’ 
of 8 kanals in villdge Ghelab) the writ 
petitioners were not entitled ‘to succeed, 
as the “surplus area” had already been 
utilised. It was also pleaded that posses- 
sion of eight pieces of land had already 
been delivered to the tenants before ‘the 


death of Nathi. . The controversy before 


us does not relate to those pieces of land 
which haa been allotted to - various 
tenants and of which possession was 
given to them. during the life time of 
Nathi. l 

2- The learned single Judge of . the’ 
High Court who initially heard the writ 
petition allowed it by his judgment dated 
October 29, 1968, in so far as it related 


‘to the portion of land of which possession 


had not been given to other tenants and; 
to that extent, he set aside the above- 
mentioned orders of the Collector, the 
Commissioner, and the Financial Com- 
missioner by which the application of 
Smt. Kala Devi and Smt. Mando was re- 
jected. An appeal was taken to a Divi- 
sion Bench of the High Court, but it was 
dismissed on May 12, 1969. That is why 
the present appeal has been filed on the 
basis of High Court’s certificate under 
Article 133 (1) (c) of the Constitution. 


3. The only question. which: therefore 
arises for consideration is whether the 
High Court was right in taking the view 
that . mere allotment of land to other 
tenants under Section 10-A (a) of the Act 
did not amount to utilisation of the “sur- 
plus area” when the resettled tenants 
had not taken possession under the allot- 
ment orders.. 


4. It is not in controversy that it had 
been finally decided that the “surplus 
area” in the case of Nathi was 6 standard 
acres and § standard units, and a deci- 
sion to that effect was taken in his life- 
time on November 25, 1959. It is also not 
in dispute that orders were made for the 
allotment of the “surplus area” to other 
tenants under Section 10-A (a) of the Act 
which reads as follows, — 


“10-A (a). The State Goverment or 


any officer empowered by it in this be- 


half shall be competent to utilize any 
surplus area for the resettlement of 
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tenants ejected, or to be ejected, . under 
clause (i) of sub-section (1) of Section 9.” 
While therefore the section empowers the 
State Government or its authorised offi- 
cer to “utilise” any “surplus area” for 
the resettlement of tenants, the Act does 
not define what is meant by an order of 
utilisation under the Section. A clue to 
what is actually meant by that expres- 
sion, is however to be found in clause (b) 
of Section 10-A which provides as fol- 
lows, — 

“10-A (b). Notwithstanding anything 

contained in any other law for the time 
being in force and save in the case of 
land acquired by the State Government 
under any Jaw for the time’ being in 
force or by an heir by inheritance no 
transfer or other disposition of land 
which is comprised in surplus area at the 
commencement of this Act, shall affect 
the utilisation thereof in clause (a).” 
The clause therefore has the effect of 
saving the land, comprised in the “sur- 
plus area”, if it has been acquired by 
an heir by inheritance. So where an heir 
succeeds by inheritance, as in this case, 
that basic fact would affect the utilisation 
of the surplus area even if only an order 
has been made under clause (a) of Sec- 
tion 10-A for its utilisation for the re- 
settlement of other tenants but that or- 
der has not been implemented. 


5. In order to understand the full 
meaning and effect of the provisions of 
Section 10-A, it is mecessary to make a 
cross-reference to Rules 18, 20-A, 20-B 
and 20-C of the Punjab Security of Land 
Tenures Rules, 1956 (hereafter referred 
to as the Rules). Rule 18 deals with the 
procedure for allotment of “surplus area” 
to other resettled tenants. R, 20-A pro- 
vides for the issue of certificates of allot- 
ment of lands to them, and Rule 20-B 
provides for delivery of possession and 
makes it.obligatory for the resettled te- 
nant to take possession of the land allot- 
ted to him within a period of two months 
or such extended period as may be al- 
lowed by the officer concerned. Rule 20C 
provides, inter alia, for the execution of 
a “qabuliyat” or “patta” by a resettled 
tenant. It would thus appear that while 
allotment of land is an initial stage in 
the process of utilisation of the “surplus 
area”, it does not complete that process 
as it is necessary for the allottee to ob- 
tain a certificate of allotment, take pos- 
session of the land within the period 
specified for the purpose, and to execute 
a “qabuliyat” or “patta” in respect there- 


of, The process of utilisation contemplat-. 
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ed by Section 10-A of the Act is there- 
fore complete, in respect of any “surplus 
area”, only when possession thereof has 
been taken by the allottee or the allot- 
tees and the other formalities have been 
completed, and there is no-force in the 
argument that a mere order of allotment 
has the effect of completing that process. 


6. Reference in this connection may 
also be made to Rule 20-D of the Rules 
which provides that in case a tenant does 
not take possession of the “surplus. area” 
allotted to him for resettlement within 
the period specified therefor, the allot- 
ment shall be liable to be cancelled and 
the area allotted to him may be utilised 
for the resettlement of another tenant. 
It cannot therefore be doubted that a 
completed title does not pass to the al- 
lottee on a mere order of allotment, and 
that order is defeasible if the other con- 
aa prescribed by law are not ful- 


7. So when the process of utilisation 
of Nathi’s “surplus area” had not be 
completed by the time his heirs by in- 
heritance made the aforesaid application 
to the authorities concerned, it was per- 
missible for those authorities to re- 
examine the question whether there was 
any “surplus area” at all after Nathi’s 
holding had been inherited by his two 
heirs in equal shares so as to reduce the 
area of the holding of each one of them 
below the permissible area. The High 
Court therefore rightly allowed the wri 
petition of the respondents. 


& As there is no force in this appeal, 
it is dismissed but, in the circumstances, 
we do not make any order as to the costs, 


Appeal dismissed. 









AIR 1980 SUPREME COURT 311 
(From: Bombay) 
S. MURTAZA FAZAL ALI 
AND A. D. KOSHAL, JJ. 
Criminal Appeal No. 211 of 1973, D/- 
24-1-1979, 
. Inder, Appellant v, 
rashtra, Respondent. 


Customs Act (1982), S. 135 (b) — Gold 
Control Act (1968), S. 85 (ii) — Convic- 
tion under both the Acts — Accused 
sentenced to 2 years’ R. I. and a fine of 
Rs. 2,000 under each count — Sentence re- 
duced to. period already served (1 month) 


in view of fact that 1@ years had 
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State of Maha- 
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since elapsed and in lieu of sentence re- 
mitted fine of Rs. 15000/- under each 
count imposed. {Para 1) 


FAZAL ALI, J.:— In this appeal by 
special leave the appellant has been con- 
victed under Section 135 (b) of Customs 
Act, 1962 and sentenced to two years’ 
rigorous imprisonment and a fine of 
Rs. 2,000/-. He has also been convicted 
under Section 85 (ii) of the Gold Control 
Act and sentenced to two years’ rigorous 
imprisonment and a fine of Rs. 2,000/-. 
The sentences of imprisonment were di- 
rected to run concurrently. It appears 
that the appellant has already spent 
about a’ month in jail and after a lapse 
of ten years it does not appear to be 
conducive to the ends of justice to send 
the appellant back to jail. In these cir- 
cumstances, therefore, while upholding 
the convictions of the appellant, we 
would reduce the sentence of imprison- 
ment to the period already served. in 
lieu of the sentence remitted we impose 
a fine of Rs. 15,000/- under each count, 
total being. Rs. 30,000/-, in default six 
months’ rigorous imprisonment on each 
count.. The appellant is allowed to pay 
Rs. 10,000/- within a month from today 
and the balance of the amount to be 
paid within six months from today. With 
this modification, the appeal is dismissed. 

Order accordingly, 


AIR 1980 SUPREME COURT 312 
(From: 1973 Tax LR 450 (Cal)) 
vV. D. TULZAPURKAR AND 
E. S. VENKATARAMIAH, JJ. 


Civil Appeal No. 401 of 1973, DŽ- 
20-11-1979. 

The Controller of Estate Duty, West 
Bengal, Calcutta, Appellant v. Usha 


Kumar and others, Respondents. 


Estate Duty Act (1953), S. 5 — Crea- 
tion of trust — Partial dedication of pro- 
perty for religious purposes — Such part 
as hit by rule against perpetuity reverts 
to author of trust or his heir — Only 
portion .retaining private 
deemed to pass for purpose of S. 5. 
1973 Tax LR 450 (Cal), Partly reversed. 


If the terms of the document undér 
which the properties or their income are 
gifted or bequeathed or settled amount 
to their complete dedication for religious 
or charitable purposes, : then any part 
thereof which is given away by wav of 


LW/LW/G184/79/DVT 


Controller, E. D.;.W. B. v. Usha Kumar . 
-gift or bequest or settlement to any per- 


character is 


‘Partly reversed. 


ALR. 


son contrary to the rule against perpe- 
tuities or the rule against accumulations 
enures to the benefit of the endowment 
and becomes a part of the properties en- 
dowed. But on the other hand if the 
dedication is partial such part which is 
hit by the rule against perpetuities -or 
the rule against accumulations reverts to 
the executant of the document or his 
heirs, AIR 1972 SC 2069, Rel. on. 
(Para 9) 
A person executed a deed constituting 
a trust and transferred all his properties 
to the trust. He acted as a trustee one 
year and thereafter his son was appoint- 
ed as a managing trustee. The trustee 
had no power to alienate any of the trust 
properties. Nearabout one-half portion of 
the income from trust properties was to 
be used for religious purposes and the 
remaining one-half income was permitted 
to be. used by the family members of the 
original trustee. 


Held, the dominant intention in creat- 
ing the trust was to benefit the members 
of the family of the author of the trust 
and to see that the properties were not 
alienated by them for ever and there was 
only a partial dedication under the deed 
for religious . The properties re- 
tained their private and secular character 
and. were only subject to a charge for 
religious purposes. In the circumstances, 
the provision for the benefit of the 
frustees and other heirs and relatives of 
the author of the trust failed as it was 
hit by the rule against perpetuities, and 
the said one-half of the properties con- 
tinued to be the properties of the author 
of the trust notwithstanding the execu- 
tion of the trust deed. Therefore, only 
one-half of the properties covered by the 
trust corresponding to one-half of the 
total income which had to be spent on 
religious purposes should be considered . 
as not passing on the death of the 
managing trustee since the religious en- 
dowment made in that regard would not 
fail despite the fact that the remaining 
one-half of the properties retained their 
private and secular character. The re- 
maining one-half of the properties which 
was held by the managing trustee imme- 
diately before his death should be deem- 
ed to pass on his death for purposes of 
S. 5 of the Act. 1973 Tax LR 450 (Cal) 

(Paras 9, 10) 
Cases Referred : Chronological Paras 
(1973) 1 SCR 570: AIR 1972 SC 2069 3 


AIR 1957 SC 797 


‘Mr. T. A. Ramachandran and Miss a 


‘Subhashini, Advocates; for Appellanty’ 
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Mr. V..S. Desai, Sr. Advocates (M/s. D. N. 
Mukherjee .and N. R. Chaudhary, Advo- 
cates with him), for Respondents 


VENKATARAMIAH, J.:— In this ap- 


peal by certificate, the question which 


arises for consideration is whether all or 
any part of the properties which were 
the’ subject matter of a trust can be 
treated as passing on the death of 
Panchu Gopal Banerjee (hereinafter re- 
ferred to as ‘the deceased’) for purposes 
of levy of estate duty under the Estate 
Duty Act, 1953 (hereinafter referred to 
as ‘the Act’). 


2. The deceased was the son of 
Woomesh Chandra Banerjee. Woomesh 
Chandra Banerjee executed a deed of 
trust on June 27, 1939 constituting a trust 
known as ‘Sri Sri Iswar Jagadhatri 
Sampad’ and transferred all his proper- 
ties which were described in the. Sche- 
dule attached to the deed to the said 
Trust and appointed himself as the first 
managing trustee for a period of one 
year. He directed that after he ceased 
to be the trustee, his son, the deceased 
should act as the managing trustee of the 


trust. On the death of the deceased, the 


deed directed, that his sons, grand-sons 
etc. should be appointed as trustees. The 
deed provided that the properties should 
belong to the trust and continue to re- 
main with the trust and that none of the 
heirs of the author of the trust could 
have the puwer to deal with them as 
their own or to alienate. The trust deed 
provided that out of the income from 
the trust properties in any year, one- 
fourth thereof should be utilized for pay- 
ment of taxes in respect of the trust pro- 
perties and for the expenses of the re- 
pairs, partial constructions, additions, 
alterations and re-constructions of the 
houses referred to in the Schedule at- 
tached to the deed. If there was any sur- 
plus remaining in the said one-fourth 
after paying the taxes and meeting the 
expenses referred to above, it was open 
to the trustees to acquire new properties 
and the properties so acquired should be 
deemed to be the trust properties. The 
deed further directed that one-half of 
the balance ie. one-half of three-fourths 
of the income should be spent for the 
sevas of the family deities, performance 
of certain specified pujas and sradhas and 
certain other religious purposes, There 
was a specific direction that the said por- 
tion of the income should be spent en- 
tirely on religious work and that at no 
‘point of ‘time there should be any depar- 


ture therefrom: ‘In other words, the trust 
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deed directed that three-eighths. of the 


‘total income should be spent towards 


religious and. charitable works. The re- 
ing income ie. three-eighths of the 


maining 
total. income was permitted to be used 


by the trustees and other members of 
the family. Since one-fourth of the total 
income which was earmarked for pay- 
ment of taxes in respect of all the pro- 
perties and for their repairs etc. and 
any surplus remaining out of it was to 
be utilised for acquiring new . properties 
for the trust, the only inference which 
could be drawn from the reading of the 
entire deed is that in all one-half of the 
total income. was earmarked for religi- 
ous purposes and the remaining one-half 
for the benefit of the trustees and the 


-members of their family. 


3. Shri Woomesh Chandra Banerjee, 
the author of the trust deed died in or 
about the year 1941 and his son, the de- 
ceased, became the. trustee under the 
deed of trust. The deceased died on April 
17,. 1955 and on his death, the question 
whether the properties which were the 
subject-matter of the trust should be in- 
cluded in the estate passing on his death 
arose for consideration in the estate duty 
proceedings. The accountable persons 
contended before the Deputy Controller 
of Estate Duty who was the assessing 
authority that no estate duty was pay- 
able in respect of the properties com- 
prised in the trust (valued by the Deputy 
Controller at Rs. 2,89,000) as the said 
properties did not pass on the death of 
the deceased. The Deputy Controller held 
that the provisions of the trust were 
such as to keep the properties tied up in 
perpetuity without any power of aliena- 
tion and that since the purpose for which 
the trust was created was not a public or 
charitable one, the trust as a whole was 
void. He accordingly held that the said 
properties passed on the death of the 
deceased under Section 5 of the Act. This 
part of the order of the Deputy Control- 
ler was affirmed in appeal by the Central 
Board of Revenue in Estate Duty Appeal 
No. Cal/134 by its order dated April 3, 
1961. The Board -held that even though 
the purpose of the trust was said to be 
for certain religious purposes, the further 
directions contained in the deed provid- 


ing for certain personal expenses of the 


author of the trust, his heirs who would 
succeed him as trustees and the members 
of his family and stipulating that tha 
trustees were not competent to alienate 


the trust properties led to the inference 
. that the- intention of the author execut- 
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ing the deed of trust was “not only to 
provide for the worship of deities but 
also for meeting the secular expenses of 
the family members and future heirs” 
and that since the trust offended the rule 
against perpetuities, it was void in’ law 
and all the properties comprised in the 
said trust should be held to pass under 
Section 5 of the Act, 


4. On a reference under Section 64 (1) 
of the Act at the instance of the account- 
able persons, the High Court of Calcutta 
held that the properties comprised in the 
deed which created a Hindu religious 
trust could not be included in the estate 
of the deceased as properties passing on 
his death. Aggrieved by the decision of 
the High Court, the Controller of Estate 
Duty has filed the above appeal. 

5. The learned counsel for the par- 
ties cited a large number of decisions be- 
fore us bearing on the question whether 
the properties which were the subject- 
matter of trust had been absolutely dedi- 
cated for religious purposes or whether 
they retained their private and secular 
_ character but subject only to a charge 
in favour of a religious trust. It is enough 
for the purpose of this case to refer to 
only one of them ie. S. Shanmugam 
Pillai v. K. Shanmugam Pillai, (1973) 1 
SCR 570 in which it is observed by this 
Court as follows:— 


“As observed by this Court in Mena- 


kuru Dasaratharami Reddi v. Duddukuru 
Subba Rao (AIR 1957 SC 797) that dedi- 
cation of a property to religious or cha- 
Titable purposes may ‘be either complete 
or partial. If the dedication is complete 
a trust in favour of a charity is created. 
If the dedication is partial, a trust in 
favour of a charity is not created but <a 
charge in favour of the charity is attach- 
ed to, and follows, the property which 
retains its original private and secular 
character. Whether or not a dedication 
is complete would naturally be a ques- 
tion of fact to be determined in each case 
on the terms of the relevant document if 
the dedication in question was made un- 
der a document, In such a case it is 
always a matter of ascertaining the true 
intention of the parties, it is obvious that 
such an intention must be gathered on a 
fair and reasonable construction of the 
document considered as a whole. If the 
income of the property is substantially 
intended to be used for the purpose of a 
charity and only. an insignificant and 
minor portion of it is allowed to be used 
for the maintenance of the worshipper 
or the manager, it may be possible to 
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take the view that dedication-is complete, 
If, on the other hand, for the mainten- 
ance of charity a minor portion:of the 
income is expected or required to be used 
and a substantial surplus is left in the 
hands of the manager or worshipper for 
his own private purposes, it would be dif- 
ficult to accept the theory of complete 
dedication”. 


6. In that case, the document under 
which it was claimed that a complete de- 
dication of certain property. had been 
made for religious purposes contained a 
recital which read as follows:— 


“Uf, after conducting the said charities 
properly, there be any surplus, the same 
shall be utilised by the said Shanmugam 
Pillai and his heirs for family expenses. 
They should also look after the same 
carefully and properly.” 

7. On the basis of the evidence avail- 
able in the case and the recitals in the 
document including the one extracted 
above, the Court concluded: “This shows 
that the entire income of the properties 
set apart for charities was not thought 
to be necessary for conducting the chari- 


ties, It was for the plaintiffs to establish 


that the dedication was .complete and 
consequently there was a resulting trust. 
As they have failed to establish the same, 
for the purpose of this case, we have to 
proceed on the basis that the dedication 
was only partial and the properties re- 
tained the character of private proper- 
ties.” 

'8. In this case the only question which 
arises for consideration is whether the 
trust properties or any part thereof has 
been endowed for religious and charit- 
able purposes or not. Even according to 
the Central Board of Reyenue under the 
trust deed, a portion of the income from. 
the properties in. question had been di- 
rected to be used .for religious purposes, 
The portion of the income so earmarked 
in the instant case as observed by us ear- 
lier could be reasonably taken to be one- 
half of the total income. The remaining 
one-half of the income was permitted to. 
be used by the trustees for the purpose 
of defraying the joint family expenses, 
to engage servants, fo maintain a motor. 
car or a horse and carriage and to meet 
the expenses of the marriages of the 
daughters of the trustees. It is also seen 
that the author of- the trust directed that 
‘if anyone of the daughters-in-law of 
my line happens to be a child widow or 
without a son and if she be adhering to 
her own faith, observes purdas, and lives 
in the joint family and house along with 
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the trustees, she shall get her mainten- 
ance etc. from the joint family”. A simi- 
lar provision was made with regard to 
the daughters of the family who happen- 
ed to be widows in indigent circum- 
stances, ht oe 
9. There was no transfer of the pro- 
perties to any idol or deity. The title to 
the properties: was directed to remain 


only with the trustees. The members of 


the family were also permitted to reside 
in the joint family house. Moreover the 
author of the trust disposed of all his 
properties under the deed and his heirs 
whom he did not want to disinherit could 
utilise one-half of the net income which 
was by no means insignificant for their 
maintenance.. They were allowed to enjoy 
such income not because they were she- 
baits but because they were members of 
the family. In fact the trustees could 
draw if they so desired only Rs. 25 per 
month as their remuneration. The domi- 
nant intention in creating the trust . was 
to benefit the members of the family of 
the author of the trust and to see that 
the properties were not alienated by them 
for ever. From a fair reading of the deed, 
we are of opinion that there was only a 
partial dedication under the deed for 
religious purposes. It follows that the 
properties retained their private and se- 
cular character and were only subject. te 
a charge for religious purposes. In the 
circumstances, the provision for the bene- 
fit of the trustees and other heirs and re- 
latives of the.author of the trust fails .as 
it is hit by the rule against perpetuities, 
This, however, does not affect the validity 
of the religious endowment. What should 
happen to the properties which are gift- 
ed or settled on persons in contravention 
of the rule against perpetuities in cases 
of this nature where properties are given 
away partly by way of religious endow- 
ments and partly for the benefit of cer- 
tain individuals for their use, may ba 
stated thus: If the terms of the docu- 
ment under which the properties or their 
income are gifted or bequeathed or settl- 
ed amount to their complete dedication 
for religious or charitable purposes, then 
any part thereof which is given away by 
way of gift or bequest or settlement to 
any person contrary to-the rule against 
perpetuities or the rule against accumu- 
lations enures to the benefit of the en- 
dowment and becomes a part of the pro- 
perties' endowed. But on the other hand 
if the: dedication is partial such : part 
which is hit by the rule against perpe- 
tuities or the rule against accumulations 
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reverts to the executant of the document 
or his heirs. Applying the above rule, 
we hold that the transfer of one-half o 

the properties. which were dealt. with by 
the deed: corresponding to one-half of the 
income which was directed to be utilized 
by the members of the family of the 
author of the trust in contravention of 
the rule against .perpetuities was void 
and that the said one-half of :the proper- 
ties continued to be the properties of the 
author of the trust notwithstanding the 
execution of the trust deed. 


10. From the facts and in the circum- 
stances of the case, we are of the view 
that only one-half of the properties 
covered by the trust corresponding to 
one-half of the total income which had 





the Act. The High Court was, ` 
in error in holding that the whole of the 
trust properties constituted. a religious 
endowment and did not pass on the death 
of the deceased. | . 

.W1. The appeal is, therefore, partly 
allowed. We hold that only one-half of 
the properties which were the subject- 
matter of the trust deed dated June 27, 
1939 (Jagadatri Sampad Trust) passed on 
the death of the deceased under Sec. 5 
of the Act and the remaining one-half 
did not. We direct that the parties shall 
bear their own costs since the appeal has 
succeeded in part, 
| Appeal partly allowed. 
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Mohan Singh, Appellant v. Subhash 
Chander Julka. Respondent. 


moi Appeal No. 241 of 1979, D/- 24-10- 
Slum Areas (Improvement > and 
Clearance) Act (1956), Sec. 19 — Permis- 
sion for eviction — Construction of — 
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Landlord filing identical pian of premises 
from which eviction was sought, before 
Rent Controller ‘and competent Authority 
' under Slums Clearance: Act — Authority 
granting permission for a. portion of pro- 
perty — In the context of the fact that 
the landlord was in occupation of ground 
floor, the order: must be construed as 
relatable to the entire premises from 
which aviction was sought and not to a 
part of it. l (Para 6) 


Cases Referred : Chronological Paras 


ATR 1980 SC 161 3 
AIR 1977 SC 789 3 


FAZAL ALI, 3.:— This appeal by 
special leave is directed against the 
Order-of the High Court of Delhi dismiss- 
ing an application in revision filed by the 
appellant before the High Court. > 


2. In the view that we take in the 
case, it is not necessary to give the facts 
in detail as they are already contained in 
the Order of the Rent Controller. The 
plantiff-respondent had filed the petition 
for eviction of. the appellant on the 
ground of his bona fide requirement in 
respect of the premises which consist of 
two rooms one store room, open 
verandah, courtyard, bathroom, latrine, 
kitchen ‘on the first floor and barsati on 
the second floor with open terrace, The 
eviction was sought for in respect only 
of the first floor anda portion of the 
second floor, the ground floor being oc- 
cupied by the landlord-respondent him- 
self. The property in dispute was origi- 
nally evacuee property but subsequently 
the plaintiff-respondent. appears to have 
acquired the property in dispute from the 
custodian. The appellant filed an applica- 
tion before the Rent Controller for leave 
to defend the suit under the provisions 
of Section 25B of the Delhi Rent Control 
Act, 1958 (hereinafter to be referred to 
as the ‘Rent Act’) but the Rent Controller 
rejected the application as it found that 
no arguable points were raised in the 
defence by the appellants. Against that 
order, the appellant went up to the High 
Court in revision which set aside . the 
order of the Rent Controller and the de- 
cree for eviction passed by him and re- 
manded the case to the Rent Controller 
for permitting the appellant to defend the 
suit. Thereafter, the appellant filed his 
written statement and took various pleas 
challenging the title of the respondent as 
also the bona fide requirement alleged by 
the landlord. The Rent -Controller, after 
taking the evidence of the parties as re- 
quired under Section 25B, found that the 


Mohan Singh. v, ‘Subhash 


A.LR, 


plaintiff-respondent had proved his case 
of bona fide requirement: and conse- 
quently passed a decree for eviction of 
the appellant. Thereafter, the appellant 


‘filed an appeal before the Rent Control 


Tribunal which having been dismissed, 
the appellant moved the High Court in 
revision which also was summarily dis- 
missed and hence this appeal. We might 
also mention that the respondent before 
seeking the decree for eviction had mov- 
ed the competent authority under Sec- 
tion 19 of the Slum’ Areas (Improvement 
and Clearance) Act, 1956 (hereinafter to 
be referred to as the ‘Slums Act’) and got 
the permission from the competent autho- 
rity for evicting the appellant, 


3. In support of the appeal, Mr. V. C, 
Mahajan, raised two points, one of which 
he did not press, and, in our opinion, 
rightly. The first point which was raised 
by the appellant was regarding the con- 
stitutional validity of Section 25B 
of the Rent Act. In view of our decision 
in Civil Appeal No. 1291 of 1978 (D/- 
4-10-79) Kewal Singh v. Smt. Lajwanti 
(reported in AIR 1980 Sc 161} which 
has upheld the constitutional validity of 
the Rent Act, the contention regarding 
the vires of S. 25B of the Rent Act does 
not survive and was, therefore, given up. 


- 4. The other contention raised by Mr, 
Mahajan was that the competent autho- 
rity under the Slums Act had only grant- 
ed permission with respect to a portion 
of the premises in dispute and, therefore, 
a. decree for eviction by the Controller 
could not have been passed for the en- 
tire premises. In support of the conten- 
tion, the learned counsel relied. on a deci- 
sion of this Court reported in. AIR 1977 
SC 789 at p. 795 Lal Chand -v. Radha 
pea where this Court observed as fol- 
ows :—- 


“The authorities under the Slum 
Clearance Act who are exclusively in- 
vested with the: power to determine whe- 
ther a decree for eviction should be per- 
mitted: to be executed and, if so, to what 
extent, had finally decided that question, 
refusing to allow the respondent to ex- 
ecute the decree in respect of the ground 
floor premises. By the present suit, the 
respondent is once again asking for the 
relief which was included in the larger ` 
relief sought by him in the - application 
filed under the Slum Clearance Act and 
which was expressly denied to him. In 
the circumstances, the present suit is also 
barred. by the principle of res judicata.” 
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(A Ban of the- observations made by 
this Court would clearly show that the 
question whether or not a competent 
authority under Section 19 of the Slums 
Act could grant partial permission was 
not at all raised or ‘mooted in the case 
cited above. In fact, this Court proceeded 
on the footing that as: the subsequent suit 
before the Controller was filed for a re- 
lief which was included in the larger re- 
lief for which the. application before the 
competent authority of the Slums Act 
was made, the suit was barred by the 
principle of. constructive res judicata, 
This point, however, does not arise in the 
present case because the counsel for the 
respondent has submitted that Sec. 19 
does not contemplate or authorise a com- 
petent authority to grant partial permis- 
sion. In view, however, of the finding of 
fact arrived at by the Controller on this 
question, which does not appear to have 
been disputed either before the Tribunal 
or the High Court, it is not necessary for 
us to go into the question whether or not 
the competent authority is empowered to 
give partial permission for eviction. ; 


. 5. It would appear that the plaintiff- 
respondent did seek eviction ‘from the en- 
tire demised premises and not only from 
a portion of the premises which were 
rented out to the appellant, and which 
has already been described by us in the 
opening part, of this judgment. Further- 
more, this point was . specifically raised 
before the Controller and was’ negatived 
by him. In this connection. the Controller 
observed as follows : 


“The learned counsel for the réspon- 
dent argued that no mention about the 
second floor premises are made in this 
judgment and therefore it should be pre- 
sumed that no permission ‘about the 
second floor is' granted. It is not disput- 
ed that the permission was sought only 
for premises ‘in’ dispute. The petitioner 
has obtained-a photo copy of plan filed 
before the competent authority (slum) 
when the clerk of the Competent. Autho- 
rity(S) produced the relevant file in. the 
court in pursuance to the summons, The 
photocopy of the plan is Ext. AW 2/1. In 
this plan, the barsati or the khoka of 
timber on ‘the second floor is shown, 
Obviously, the: petitioner applied for the 
permission to evict the respondent from 


the entire disputed premises. including . 


the khoka or barsatiL The concluding 
sentence of the judgment quoted above 
has merely described the premises in res- 
pect of which the permission is. granted, 


Mohan - Singh v. Subhash - 


ses for which permission for eviction 


what it really meant was that as the 
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The whole Jaian does not make any 
remarks meaning that the permission in 
respect of the part of the premises in 
question is .withheld or . refused. The 
omission to. mention the barsati on the 
2nd floor is merely a clerical omission 
and it cannot be presumed that by. that 
omission the competent authority (slum) 
intended to refuse the acer to evict 
the respondent from the kho 


6 The Controller has rightly pointed 
out that a mere clerical omission of the 
barsati in the second floor would not 
have the effect of wiping out the extent 
of the permission granted by the Con- 
troller in respect of the premises in 
dispute. . The Controller has also 
pointed out that it was not dis- 
puted before him that the permission was 
actually sought before the competent 
authority . only for the premises in dis- 
pute. Furthermore, the respondent has 
filed a plan of the in dispute 
which was filed before the Rent Con-| 
troller and the one filed before the com- 
petent authority . under the Slums Act, 
and on a comparison of the two plans, w 
find that they are absolutely identical. In 
these circumstances, therefore, the order 
of the competent authority has to be read 
in the light of the pleadings before him 
and’ the: map filed -regarding the premi 
















sought. If the competent: authority men- 
tioned in its order that the permission i 
granted for a portion of the property, 


ground floor was occupied by the respon- 
dent himself; the . premises . in. 
constituted only a portion of the entire 
property. The order of: the competent 
authority, therefore, in the circumstances. 
must. be clearly relatable to the premises 
in dispute which only was for considera- 
tion before him and the competent autho- 
rity did not give.. any finding that he 
wanted. to confine or restrict his order to 
a part of. the premises by . splitting the 
premises into two parts so as to grant 
permission in respect of one and not to 
the other. Thus, in view of the finding of 
fact given by | ‘the. Rent Controller which 
has not been shown to be incorrect be- 
fore us, it is not possible for us to hold 
that the competent authority had given 
permission only for a portion of the pre- 
mises in dispute and not for the entire 
premises. In this view ‘of the matter, the 
contention raised by the appellant must 
fail and is accordingly overruled - .. 


_%. For the reasons given above, the 
appeal is dismissed but in the- circum- 
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stances of the case, there will be no 
order as to costs. The decree of eviction 
passed by’ the Controller is upheld. Time 
till 31-5-80 is given to the tenant to hand 
over peaceful and vacant possession to 
the landlord on filing an undertaking to 


this Court within a month accompanied. 


by an affidavit that he would do so on 
` the date fixed and shall not induct any 
other person- on the premises. The tenant 
will, during this period, continue to pay 
the compensation for wrongful use of the 
premises equivalent to the amount of the 
`- Fent and clear all arrears. 

Appeal dismissed. 
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E. S. VENKATARAMIAH, JJ. 
‘Civil Appeal No. 219 of 1970, 
- 8-1-1980. | 
- Madhusudan Chhotalal Patel and an- 
‘other, .Appellants v. Special Land Ac- 
quisition Officer. and, others, Respon 
dents. 

Land Acquisition: Act (i884), Ss, 6, 4; 


§ — Notification under S, 6 — Failure 
to specify instrumentality. by -which 


D/- 


public purpose is to be carried out — - 


Does not invalidate: - notification. (1969) 
10 Guj LR 164 (FB) and AIR 1970 SC 
1188 . and 1970 UJ (SC) 14, Rel. . on. 
Special . Civil Appin. No. 228 of 1963 
(Guj), Affirmed. `- (Para 4) 
Cases Referred:: Chronological Paras 
(1970) 2 SCR 908: AIR- 1979 SC 1188 4 
1970 UJ (SC) 14 - . 4 
(1969) 10 Guj LR 164 (FB) : 4 

DESAI, J.:— The appellant question- 
ed the validity of notification dated 
March 31, 1958 and another notifica- 
tion dated December 29, 1962 under 
Sections 4 and 6 respectively of the 
Land Acquisition Act in Special Civil 
Application No. 228 of 1963 filed in the 
Gujarat High Court at Ahmedabad on 
the following grounds: 

“(1) The two notifications are. mala 
fide as they suffer from non-applica- 
tion of mind and are in colourable 
exercise of power on the two submis- 
sions : 

(a) There is utter impossibility ‘of 
constructing. a road over this aud as 
part of the scheme, and 


*Special ‘Civil Appin. No. 228 of 1983, 
(Guj). 
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(b) The acquisition is- in excess - of 
the requirement, 


(2) Section 6 notification is illegal as 
it does not show the instrumentality 
through ` which the said public pur- 
pose should materialise.” ` 


2. These grounds did not find fav- 
our with the High Court and'the spe 
cial civil application - was dissmissed. | 
Upon certificate granted under Article 
133 (1) (b) the present appeal is filed, 


3. Mr. Bhandare, learned counsel 
for the appellant canvassed the same 
two contentions before us, It is not 
necessary to examine them in an elabo- 
rate manner. The main gravamen of 
the charge was that the whole of plot 
No. 31 which was under . acquisition 
could not be required for a.road 30 ft. 
in width. In a detailed affidavit, filed 
on behalf of the Ahmedabad Municipal 
Corporation for whose benefit the ac 
quisition was made, it was pointed out 
that the plot is required for road 60 ft. 
wide, walking platform by . the. side of 
it again 60 ft. in width and a service 
platform 30 ft. in width and that this 
should: cover the entire plot which is. 
188 ft. in width at one end and "204 ft. in 
width at other end and 237 ft. in length 
Further, it transpired from the affidavit 
that the acquisition forms part of a 
Town Planning Scheme which ‘envisages 
not only a road, a walking platform, a 
service platform along the river Sabar- 
mati between the two termini Maha- 
tama Gandhi Bridge and Ellis Bridge 
along with a neighbourhood Centre, 
Public Garden and a- playground. The 
High Court accepted. these averments, 


. These, findings are incontrovertible. The 


High Court rightly rejected the- conten- 
tion of the appellant that the entire 


. plot- was not required for the purpose 


for which it was acquired. This finding 
also answers the second limb of the 
submission that- the acquisition is in 
excess of the requirement. - 


4. The second contention is no more 
res integra. At one time the High 
Court of Gujarat took the view. that 
the statement of public purpose in a 
Section 6 ` notification is not complete 
unless the instrumentality through | 
which the public purpose was to be 
carried out is stated ag an integral part 
of the statement of public purpose in 
the: notification under Section. 8 Sub- 
sequently, a Full Bench in Ramji 
Popatbhai. Patel v. Jamnadas Shah, 
(1969) 10 Guj LR 164 overruled its 
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earlier view -and held that failure: to 
specify the instrumentality by which 
the public purpose was to be carried 
out does not invalidate a notification 
under Section 6 This view of the Full 
Bench was confirmed by this Court in 
Kanaiyalal Maneklal Chinai v. State of 
Gujarat, (1970) 2 SCR 908 (at p. 915). 
While affirming the view taken by the 
Full Bench, this Court observed that 
this Court in Vishnu Prasad Ramdas 
Gohil v. State of Gujarat (C. A. No. 
1983 of 1966 decided on October 9, 
1969)* agreed with the view of the 
Full Bench of the Gujarat High Court 
in Ramji Popatbhai (supra) that failure 

o specify the instrumentality which is 
to execute the public purpose does not 
affect the validity of the notification 
under Section 4 or 6 of the Land Ac- 
quisition Act. Accordingly, there is no 
merit in the second contention. 

5. These were the only contentions 
raised in this appeal and as there is 
no merit in any of them, the appeal 
fails and is dismissed, but in the cir 
cumstances of the case with no order 


as to costs, | 
Application dismissed. 
*Reported in 1970 UJ (SC) 14 
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(From: Punjab and Haryana)* 
V. R. KRISHNA IYER AND 

R. S. PATHAK, JJ.** 

Special Leave Petn. (Civil) No. 1207 of 
1978, D/- 25-10-1979. 

The State of Punjab and another, Peti- 
tioners v. Gurdial Singh and others, Re- 
spondents. 

(A) Land Acquisition Act (1894), Ss. 4, 
6 — Acquisition for public purpose — 
Selection of land — Discretion vests in 
Government subject to Arts. 14, 19, 31 of 
the Constitution — Court cannot inter- 
fere unless choice is made with oblique 
ends or is otherwise void — (Constitution 
of India, Art. 226). (Para §) 

(B) Constitution of India, Art. 226 — 
Mala fide — Test to determine — Acqui- 


-n — e a a 


Civil Writ No. 1457 of 1977, Dj- 28-1- 
1977 (Punj & Har). 


**(The Judgments are printed in the 
order in which they are given in the 
certified copy. The first judgment is 
not therefore, necessarily the leading 
judgment.—Ed.) 
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sition with ulterior motive to wreak pri- 
vate vengeance of politicians — Held 
mala fide — (Land Acquisition Act (1894), 
Ss. 4, 6). 


Bad faith which invalidates the exer- 
cise of power — sometimes called colour- 
able exercise or fraud on power and 
oftentimes overlaps motives, passions 
and satisfactions — is the attainment of 
ends beyond the sanctioned purposes of 
power by simulation or pretension of 
gaining a legitimate goal. If the use of 
the power is for the fulfilment of a legi- 
timate object the actuation or catalysa- 
tion by malice is not legicidal. The action 
is bad where the true object is to.reach 
an end different from the one for which 
the power is entrusted, goaded by ex- 
traneous consideration, good or bad, but 
irrelevant to the entrustment. When the 
custodian of power is influenced in its 
exercise by considerations outside those 
for promotion of which the power is vest- 
ed the Court calls it a colourable exer- 
cise and is undeceived by illusion. 
(Para 9) 
Thus, where acquisition is sought for 
establishing a grain market, it is.no doubt 
for public purpose. However, when ac- 
quisition of a particular land was earlier 


. declared by the Court to be vitiated by 


mala fides and the Government again 
seeks to acquire it after some years un- 
der emergency powers and it is found 
that the real intention is to take away 
land of particular persons to vent the 
hostility of a local politician and ex-Min- 
ister, the acquisition must be held to be 
mala fide. (Paras 10, 11, 14, 15 & 20) 


(C) Land Acquisition Act (1894), S. 17 
— Acquisition — Emergency powers — 
Exercise of — Real urgency must exist — 
Establishment of grain market — Project 
pending for several years — Acquisition 
by suddenly invoking S. 17 — Held im- 
proper — (Constitution of India, Arti- 
cles 14, 19). 


It is fundamental that compulsory tak- 
ing of a man’s property is a serious mat- 
ter and the smaller the man the more 
serious the matter. Hearing him before 
depriving him is both reasonable and 
pre-emptive of arbitrariness, and denial 
of this administrative fairness is consti- 
tutional anathema except for good rea- 
sons. Save in real urgency where public 
interest does not brook even the mini- 
mum time needed to give a hearing land 
acquisition authorities. should not, having 
regard to Arts. 14 (and 19), burke an en- 
quiry under S., 17 of the Act, (Para 16) 
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Where the Government sought to ac- 
quire particular land for establishing a 
grain market, then gave it up and select- 
ed another piece of land but ultimately 


acquisition of the latter was declared | 


mala fide by the High Court and seven 
years thereafter the Government again 
sought to acquire the same .land under 
emergency powers under S. 17, it could 
not be said that the invoking of the sec- 
tion is justified. (Para 16) 
_ (D) Constitution of India, Art. 136 — 
. Finding of fact — High Court setting 
aside acquisition as mala fide — Finding 
not. based on perverse assessment or ab- 
sence of evidence etc. — Supreme Court 
will not. interfere — Special Leave Peti- 
tion dismissed. _ (Paras 11, 15) 


Mr. Hardev Singh, Mavceute: for Peti- 
tioners; Mr. S. K. Sabharwal, and Mr. 
Subhash Sharma, Advocates, for Respon- 
dents, 


KRISHNA IYER, J.:— Every meritless 
petition for special leave commits a 
double sin and here we are scandalized 
that the sinner is the State itself. When 
thousands of humble litigants are wait- 
ing in the queue hungry for justice and 
the docket-logged court is desparately 
wading through the rising flood, every 
‘lawless’ cause brought recklessly before 
ft is a dubious gamble which blocks the 
better ones from getting npacdy remedy. 
Here is an instance. 


2. If — this is a big df — I assume 
some of the uncontradicted statements 
in the counter-affidavit and writ petition 
to be true, read in the light of the High 
Court’s decision against the Government 
twice over that its action was mala fide 
and void, this disturbing petition, by the 
State of Punjab for leave to appeal, 
which I now dismiss, lays bare the basics 
of power pathology and judicial philo- 
sophy in the unhappy setting of personal 
vendetta fuelling the politics of compul- 
sory land acquisition. Prof. Miller’s as- 
sertion that the Supreme Court “acting 
as ‘national conscience of the 
does mandate ‘standards towards which 
public and private behaviour is as true 
in our jurisdiction as in his country’.” 

3. The factual matrix, enough to un- 
fold why the High Court twice condemn- 
ed the State’s action in a case of land 
acquisition as mala fide and why we en- 
dorse so that view, must be stated. The 
order under appeal is brief but there is 
more than meets the credulous eye be- 
neath the verbal surface available in, the 


affidavits, The vice of misuse of power 
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centred round one Sri Satnam Singh 
Bajwa, 22nd respondent, a former min- 
ister, a` quondam M.L.A., and a continu- 
ous politician. The twrit-petitioners’ 
(respondents 1 to 21 before us) seek to 
crucify him as the malefic presence prod- 
ding the impugned acquisition. Since he 
did not enter appearance, despite service 
of notice, we felt that a fresh opportu- 
nity or reminder should be afforded to 
him to deny, if he so desired, the sin- 
ister imputations made against him. The 
benefit of presumption of good faith be- 
longs to every man, until rebutted. Fresh 
notice was directed and effected to the 
extent feasible but he did nof respond 
and we leave it at that. We proceeded to 
hear the. case after a few adjournments. 


4. We must highlight the fact that Sri 
Har Dey Singh appearing for the State, 
Struck a refreshing note of forensic pro- 
priety in dissociating himself from sup- 
porting State action. if there be any, 
which, in the court’s view was smeared 
with bad faith and argued that, for his 
part, the officers appear to have exercis- 
ed power on the advice of the State's 
legal remembrancer without ill will or 
affection. Counsel in court are ‘robbed’ 
representatives, within the parameters of 
the adversary system, geared to ths 
higher cause of justice, not amoral at- 


. torneys paid to ventriloquize the case of 


the principal. We cannot dismiss truth in 
paper-logged impatience but must try, 
with counsel’s services, to discover thea 
justice of the cause. So we proceed to 
the facts. 


5, Punjab, the pride of the green re- 
volution, is a great ` agricultural State 
and, naturally, grain markets are a devye- 
lopment imperative. The whole litigation 
is about a piece of land sought to he 
faken by the State to build a new mandi. 
Way back in 1962, a site apparently best 
suited was selected in Qadian and the 
then Chief Minister, Partap Singh Kairon 
laid the foundation- stone, and a few 
poles erected there bear witness to this 
old ceremony. Notification under Sec. 4 
and declaration under Sec. 6 were re- 
portedly issued ten years ago (1969). But 
the very next year the proceedings were 
denotified and in 1971 the lands of re- 
spondents 1 fo 21 were notified. In Pun- 
jab, a province of peasant prosperity and 
private ownership, land is held dear even 
to the point of murder, and tragic fac- 
tions fester round agriculture. Natural- 
ly,, the land owners resisted and success- 
fully impeached the acquisition on tha. 
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ground of. cata fides . before . the High 
-Court. This order of the court, surpris- 
ingly enough, p ed on- the admitted 
mala fides of.the State and should have. 
liberated this innocent piece of land from 
Htigative. laceration, But, after a long 
interval, the State chased the same land 
and rushed through acquisition proceed- 
ings a second time invoking emergency 
powers under S. 17 of the Land Acqui- 
sition Act. This too was assailed before 
the High Court on the ground of perver- 


sion of State power to satisfy the malefic . 


appetite of a particular person, not the 
legitimate statutory purpose. . Struck 
down again by the High Court the State 
was chagrined and, perhaps, encouraged 
by the fact that the High Court dropped 
contempt proceedings, the — jurisdiction 
under Art. 136 has been invoked by the 
Government of Punjab. 


- 6. I have had the benefit of adne 
my learned brother’s concise judgment. 
The reasons given there have my broad 
agreement. 


7. Four issues may be formulated to 
focus specific attention. 


' 1. What is mala fides in the province 
of exercise of power? 


2. Is the acquisition proceeding in the 
instant case bad for bad faith? 


' 3. Where, in the setting of Sec. 17 of 
the Act, do we draw the legal line be- 
tween legitimate emergency power and 
illegitimate ‘emergency excess’? 

_ 4 On the facts here, do we bastardize 
or legitimize the sh action under chal- 
lenge? 

8. First, what are ‘the facts? A grain 
market was the public purpose for which 
Government wanted land to be acquired. 
Perfectly valid. Which land was to be 
taken? This power to select is left to the 
responsible discretion of Government 
under the Act, subject to Articles 14, 19 
and 31 (then). The court is handcuffed in 
this jurisdiction and cannot raise its hand 
against what it thinks is a foolish choice. 
Wisdom in administrative action is the 
property of the executive and judicial 
circumspection keeps the court lock-jaw- 
ed save where power has been polluted 
by oblique ends or is otherwise void on 
well-established grounds. The constitu- 
tional balance cannot be upset. 


9. The question then, is what is mala 


fides in the’ jurisprudence of power? Legal 


malice is gibberish unless juristic clarity 


keeps it separate from the popular con-: 0 
cept .of personal vice. Pithily. put, bad .. 


(faith which invalidates the exercise -of 
= “1980 S.C/21 TH Gi a 
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_ power. — sometimes ; called colourable 
‘exercise or fraud on power and. often-} 


- is for the fulfilment of a legitimate object 
- the actuation or catalysation by malice 
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times overlaps motives, passions and satis- 
factions. — is the attainment of ends. -be- 
yond the sanctioned purposes of powe 
by simulation or pretension of gaining a 
legitimate goal. If the use of the. powe 


is not legicidal. The action is bad. where 
the true object is to reach an end dif- 
ferent from the one for which the power 
is entrusted, goaded by extraneous con- 
siderations, good or bad, but irrelevant 
to the entrustment. When the custodian 
of power is influenced in its. exercise by! 
considerations outside those for promotion 
of which the power is vested the court 
calls it a colourable exercise and is un- 
deceived by illusion. In a broad, blurred 
sense, Benjamin Disraeli was not off the 
mark even in law when he stated: "I 
that all power is a trust — 


that we are accountable for its exercise— 


that, from the people, and for the people, 
all springs, and all must exist.” Fraud on 
power voids the order if it is not exercis- 
ed bona fide for the end designed. Fraud 
in this context is not equal 
moral turpitude and embraces 
cases in which the action im 
pugned is to affect some object which is 
beyond the purpose and intent of the 
power, whether this be malice-laden 
or even benign. If the purpose is corrupt 
the resultant act is bad. If considerations, 
foreign to the scope of the power or ex- 
franeous to the. statute, enter the ver 
dict or impels the action mala fides or 
fraud on power vitiates the acquisition 
or other official act. 

10. By these canons it is easy to hol 
that where one of the requisites of S. 4 
or 6, viz., that the particular land is need- 


ed for the public purpose in view, ws 
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11. This is a question of fact and the 
High Court, twice over, within a period 
of seven years, held so, although the 
second time no specific finding of mala 
fides was made, I do not quite see how 
else the acquisition can fail and infer, 
not res judicata nor contempt of court 
but repetition of mala fide acquisition as 
the real ground behind the High Court’s 
holding. This court does not upset a fac- 
tual finding unless it is upset by perverse 
assessment, absence of evidence and the 
like. None such exists and I concur. But 
what have respondents 1 to.21 made out? 
When power runs haywire under statu- 
tory cover, more needs to be said to make 
good the exposure. This takes me to a 
projection, in detail, on the screen 
time, of the alleged politicking behind 
the taking of property challenged in this 
case, 


12. We assume the facts stated in the 
counter-affidavits, to the extent not ex- 
pressly denied, especially because the 
22nd respondent, Shri Bajwa, has not 
cared to contradict the turpitude. imput- 
ed to him, which is unfortunate. We 
draw tentative conclusions based on the 
averments without the advantage of tha 


affected party’s response, 


13. Long ago in 1962, a site was chosen 
for a new grain market and the then 
Chief Minister, Shri Kairon, laid . the 
foundation stone and some surviving 
poles bear testimony to this ancient 
ritual This spot belonged to a 
cousin of Shri Bajwa and was eventu- 
ally abandoned in favour of the lands of 
' respondents 1 to 21. This venture of 1971 
was shot down by judicial fire triggered 
by the admitted ground of mala fides, 
Years rolled by but malice died hard, if 
egged on by political scramble. So much 
so, the same lands were again acquired 
in 1977, dispensing with so much as a 
statutory enquiry, undeterred by the 
earlier decision of the High Court. The 
respondents again assailed the acquisition 
as fuelled wholly by vendetta. The High 
Court struck down the declaration over 
‘again and here we are with an applica- 
tion for leave to appeal against the ad- 
verse order. 


14. We cannot apprecjate the unusual 
step of quashing the acquisition twice 
over by the High Court on the rare score 
of fraud on power unless we are instruct- 
ed in the bitter longevity of election 
hostility and the gentle genuflexion of 
administrative echelons when political 
bosses express their wishes. 
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15. The version of the contesting re- 
spondents is that two political factions go 
into action in all elections in Quadian, 


led by Respondent 22, Satnam Singh 
Bajwa on the one hand, and his rival 
Gurbachan Singh Bajwa, supported by 


the other respondents, on the other. 
Party labels, where poll politics are per- 
sonal, are less than borrowed apparel. 
Satnam ran Congress and won a seat in 
the Punjab Assembly in’ 1962 in the teeth 
of hot contest by Gurbachan and the re- 
spondents. This election had its impact 
on the mandi acquisition. The site where 
the foundation stone had been laid be- 
longed to Satnam’s cousin and this was 
the best of the four alternatives selected 
by the Site Selection Board, the least 
suitable, in their opinion being of the 
respondents 1 to 21. But should an MLA 
oblige his cousin and crush his rival, ac- 
cording to poll dharma? We cannot ans- 
wer but here Satnam’s ‘influence’ post- 
poned acquisition proceedings, notwith- 
standing the ceremonial stone In 1967, 
again, elections came and Satnam won 


on the Congress ticket. But -when the 


Akali Party formed the Government Sat- 
nam decided to serve the people as Min- 
ister and for that purpose transferred his 
politics from Congress to Akali. This en- 
sured the safety of the cousin’s land from 
the mandi peril, The Akali Government 
fell in 1969 but he fought as Akali, won 
the seat and become ‘Forest Minister’, 
The respondents, all the time, resisted 
him in vain. When ‘President’s Rule’ 
came, statutory notifications were issued 
for acquisition of the first site. The mandi 
project remained frozen till then and 
showed signs of life during the short- 
lived President’s Rule, only to be given 
up in 1970 when Satnam became State 
Minister of Panchayat and Development, 
He struck when the iron was hot by con- 
stituting a Selection Board and appoint- 
ing himself President thereof. The choice 
was made of the site which was alleged- 
ly the least suitable. Thus. the axe fell 
on the respondents 1 and 21 and lest the 
take-over be delayed, even the S. 5-A 
enquiry was scuttled by invoking the 
emergency power under Section 17. At 
times, natural justice is the natural 
enemy of intolerant authority. Therefore, 
the judicial process, under Article 226, 
invalidated the acquisition on the ground 
of mala fides. Back as an MLA in 1972 
Satnam nurtured the faction politics, and 


here is reference in the writ petition to 
a murder and other official interference 
which do not directly concern the case, 


1980: Ram Deo v. 


He was detained and paroled, and the 
contestants swear that by political in- 
fluence and: use of relationship he reviv- 
ed the same acquisition once quashed by 
the High Court. We skip many allegations 
of vice, of pressure, of defection as draw- 
ing red-herring across the trial. But the 
crux of the matter is that uncontradicted 
aspersions on Satnam having pressured 
the political Government to seize the con- 
testants’ land goes a long way to affirm 
the High Court’s view, in the background 
of the long chronicle we have set out. 
The indefensible resort to Section 17 is 
evidence of the length to which the exe- 
cutive would go to come to terms with 
men wielding political power. No reason 
exists for us to grant leave in the. case 
where factually the High Court has 
found improper attempt to take a citi- 
zen’s land. We need not record any posi- 
tive finding. It is sufficient to state that 
no ground to grant leave has been made 
out. 

16. The fourth point about the use of 
emergency power is well taken. Without 
referring to supportive case-law, it is 
fundamental that compulsory taking of a 
man’s property is a serious matter and 
the smaller the man the more serious the 
matter. Hearing him before depriving him 
is both reasonable and pre-emptive of 
. arbitrariness, and denial of this admin- 
istrative fairness is constitutional ana- 
thema except for good reasons. Save in 
real urgency where public interest does 
not brook even the minimum time need- 
ed to give a hearing land acquisition 
authorities should not, having regard to 
Articles 14 (and 19), burke an enquiry 
under Section 1%of the Act. Here a slum- 
bering process, pending for years and 
suddenly exciting itself into immediate 
forcible taking, makes a travesty of emer- 
gency power. 

17. No constituency in our poor coun- 
try can afford Kilkenny cat politics and 
personality cult. 

18. I dismiss the State’s petition. 

PATHAK, J.:— 19. I agree that the 
petition should be dismissed. 

The original acquisition proceeding- 
in respect of the land belonging to re- 
- spondents Nos. 1 to 21 was quashed by 
the High Court under Article 226 of the 
Constitution on the finding that the ac- 
tion was vitiated by mala fides. A fresh 
attempt at acquiring the land was assail- 
ed by the said respondents and has been 
struck down by the High Court. The pe- 
titioners now pray for special leave to 
appeal, 


Umrao Singh S.C. 323 


20. On a conspectus of the material 
on the record it does seem that the im- 
pugned acquisition proceeding cannot be’ 
sustained. There is reason to believe that 
the statutory power to acquire land has 
been misused to satisfy the personal ends 
of the respondent No. 22, an individual 
who appears to be not without consider- 
able political influence. Despite an op- 
portunity afforded to controvert the alle- 
gations made by the respondents Nos. 1 
to 21, no attempt has been made by him 
to contradict the allegations, A counter- 
affidavit has been filed in this Court on 
behalf of the petitioners, the State of 
Punjab and the Extra Assistant Coloniza- 
tion Officer, but the material portion of 
the counter-affidavit has been verified by 
its deponent “to the best of my know- 
ledge and belief as derived from official 
record”. The land belonging to the re- 
spondents Nos. 1 to 21 was selected by a 
body described as the Site Selectio 
Board. There was also a New Mandi 
Control Board. The deponent of the coun- 
ter-affidavit was not a member of either 









ence or pressure of the respondent No. 22 
is a matter to which the officials or mem- 
bers selecting the land could alone b 
privy. In the absence of any denial of the 
allegations made by the 


to.the entire history of the case, it 
difficult to resist the conclusion that the 
averments in the writ petition allegin 
mala fides must be accepted. 


21. The a is dismissed. 
Petition dismissed, 


AIR 1980 SUPREME COURT 323 
(From: Allahabad)* 
R. S. SARKARIA AND 
O. CHINNAPPA REDDY JJ. 


Civil Appeal No, 2601 of 1969, 
D/- 15-11-1979. 
Ram Deo, Appellant v. Umrao Singh, 


Respondent. 


U. P. (Temporary) Control of Rent and 
Eviction Act (3 of 1947), Sec. 3 (1) (a) — 


*Second Appeal No, 2693 of 
D/- 21-8-1969 (All). 


LW/LW/G183/79/KSB 
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_ Eviction of tenant — Ground of arrears 
of rent under Clause (a) — Essential facts 
to be established by landlord — Agree- 
ment to pay past arrears by monthly 
instalments along with current monthly 
rent — Effect — S. A. No. 2693 of 1963 
D/- 21-8-1969 (All) Reversed. 

In order to make out a ground for evic- 
tion under cl. (a) of S. 3 (1), the landlord 
must establish three - facts: (i) that the 
tenant is in arrears of rent, (ii) that such 
arrears are of rent for more than. three 
months; and (iii) the tenant has failed to 

pay the same to the landlord within one 
month of the service upon him of a 
notice of demand. If any one of these 
factual ingredients is not established, no 
order of ‘eviction can be passed under 
this clause, (Para 11) 

Under an agreement between a land- 
lord and a tenant the latter had agreed 
to pay every month Rs. 25/- towards 
liquidation of compounded arrears of 
rent and also Rs. 25/- towards the 
current monthly rent. In a suit for evic- 
tion of tenant under Sec. 3 (1) (a) of the 
Act, it was admitted that at the date of 
the notice the tenant owed an amount of 
Rs. 150/- to the landlord, out of which, 


Rs. 75/- represented three months’ rent’ 


preceding the notice. and the balance. of 
Rs. 75/- due from the’ tenant related to 
_ the period prior to the agreement, dated 
June 13, 1969 and under the agreement. 


the tenant was bound to pay the same in . 


three monthly instalments, which he had, 
in breach of the agreement, failed to pay. 


Held that as the tenant was not in 
‘arrears of rent’ for more than three 
month’s rent within the meaning of Sec- 
tion 3 (1) (a) he was not liable to eviction. 
As a result of the aforesaid agreement, 
the ..pre-agreement arrears lost their 
original character as “ arrears of rent” 
and assumed the character of a consoli- 
dated debt which, under the terms of the 
agreement, was payable by the tenant 
debtor in monthly instalments. The 
agreement had in respect of the past 
arrears, brought into being a new cause 
of action and created a liability against 
the tenant, independent and distinct from 
that founded on the rent note or the 
lease of the premises, Thus, the arrears 
of three instalments due under the 
agreement had ceased to be “arrears of 
rent” and could not. be tacked on to the 
arrears of three months’ rent due at the 
date of the notice, for the purposes of 
clause (a) of Section 3 (1). S. A. No. 2693 
| of. 1963 D/- 21-8-1969 (All) Reversed. 


(Paras | 1, 13). 


‘Ram Deo v. Umrao . Singh - 


ALR 
- Mr. W. S. Barlingay Sr. Advocate, (Mr, 


R C. Kohli, Advocate with. him), for Ap~. . 


pellant; M/s. S. L. Aneja: and. K. L.. 
Taneja. Advocates, for Respondent. 

SARKARIA. J.:— This appeal by spe- 
cial leave is. directed against a judgment, 
dated August 21, 1969, of the High Court 
of Allahabad affirming on second appeal 
the judgment of the Civil Judge, Dehra 
Dun. It arises out of these facts: 


Umrao Singh, respondent herein, who 
died during the pendency of proceedings 
in this Court and is substituted by his 
legal representatives, instituted a suit on 
September 29; 1961 against Ram Deo; ap~ 
pellant herein, for damages and for evic- 
tion from House No. 122B, Choharpur, 
District Dehra Dun, Umrao Singh was the 
landlord of the suit premises. Ram Deo 
was occupying the premises at 'a monthly 
rent of Rs. 25/-, 

2 On June 13, 1960, a sum of Ru- 
pees 600/-. was due to the respondent from 
the appellant as arrears of rent and an 
agreement was executed between the par- 
ties on that date, according to which, the 
tenant had to pay Rs. 50/- every month 
to the respondent. to wit Rs. 25/- to- 
wards liquidation of the Sa ad 
arrears of rent, and Rs. 25/- per month 
towards the current rent falling due. The 
appellant fell in arrears again. There- 
upon, the respondent served a notice of ` 


. demand upon the plaintiff on August 21, 


1961, requiring him to pay Rs. 380/- as 
the arrears of rent (Rs. 5/- being balance 
due from the period April 10, 1960 to 
May 9, 1960 and Rs, 370/- for the period 
from May 10, 1960 to August 9, 1961) 
within one month from the receipt of 
the notice. a 

3. The tenant-appellant pleaded that 
the parties had acted upon the said agree- 
ment dated June 19; 1960 and on settle- 
ment of accounts in April 1961, a sum of 
Rs. 305 was alleged to be due to the re- 
spondent. Thereafter the appellant made 
another payment of Rs. 50/- to the re- 
spondent on June 6, 1961. On September 
27, 1961 appellant tendered to the respon- 
dent a sum of Rs. 200/-. The respondent 
did not accept this tender, and instead, in- 
stituted the suit for damages and eviction 
of the appellant from the said premises. ’ 

4. The tenant further pleaded that the 
arrears of rent due at the date of notice 
was Rs. 75/- only which did not exceed 
three months’ rent, that the rest of the 
amount (Rs. 75/-) demanded represented 
only past arrears covered by the agree- 
ment in respect of which the . landlord 
had waived his right of ejectment... 


1888 


5. The trial court held that -from Ex 
A-2, it was clear that only three months’ 
rent: was in arrears and therefore,. no 
ground for eviction had been made out 
under Sec. 3 (1) (a) ef the U. P. (Tempo- 
rary) Control of Rent and Eviction Act No. 
OI of 1947 (hereinafter referred to as the 
Act), with this reasoning, the trial court 
dismissed the respondent’s petition for 
eviction. 


6. On appeal, the Additional Civil 
Judge, Dehra Dun, by his judgment dated 
May 29, 1963, reversed the finding of the 
Munsif and held that the rent which was 
in arrears up to June 13,1960 and which 
was the subject-matter of the agreement 
of that date, did not lose its character as 
“arrears of rent” merely because there 
was an agreement to pay the same in in- 
stalments. On these. premises, he allowed 
the appeal and directed eviction of the 
tenant. 


7. The tenant carned a further appeal 
to the High Court. The High Court affirm- 
ed the finding of the Civil Judge and dis- 
missed the appeal. Hence, this appeal by 
the tenant. 


8. Dr. Barlingey, learned counsel for 
the appellant has advanced two conten- 
tions First, that out of the amount of 
Rs. 150/- due to the respondent at the 
date of the notice, Rs, 75/- was due under 
the agreement dated June 12, 1960, and 
that amount could not be treated as 
arrears of rent and tacked on to three 
months’ current rent in arrears, for the 
purpose of clause (a) of Section 3. (1) of 
the Act. It is argued that the liability to 
pay the past . amount of Rs. 75/- arises 
out of the aforesaid agreement which 
furnished an independent cause of action 
different from that founded on the rent 


note or the lease of the premises, Second, - 


that Section 114 of the Transfer of Pro- 
perty Act will be applicable to the situa- 
tion because this is a matter on which the 
Rent Act is silent. Since the tenant has 
cleared all the arrears of rent on the first 
hearing of the suit, he could not be evict- 
ed in. view of the provisions contained in 
Section 114 of us Transfer of ETODEELY 
Act. 


9. In reply, Mr. Aneja submits that 
the pre-agreement arrears of rent did not 
lose their original character as arrears of 
rent, merely because the landlord had 
agreed to allow the tenant to clear these 
in instalments. It is emphasised that what 
was intended to be an accommodation 


could not be turned into a handicap for 


the landlord, It is argued that since on 
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the date of the demand notice . served. 
‘the latter was ad- 
mittedly liable -to pay Rs. 150/-; Rs. 75 to- 
wards the rent of 3 months prior to 
August 12, 1961 and Rs. -75/- towards the 
rent of three months preceding the de- 
mand notice, he was in arrears of rent for 
“more than three months” 
within the meaning of cl. (b) of S. 3 (1) 
of the Act, and, as such, was liable to be 
evicted, . 

10. . We will now deal with the first 
contention canvassed by Dr. Barlingay. 


11, The material part of Section 3 of 
the Act reads as follows: 

“3 (1). Subject to any order passed 
under sub-section (3) no suit shall, with- 
out the permission of the District Magis- 
trate, be filed in any civil court against a 
tenant for his eviction from any accom- 
modation, except on one or more of the 
following grounds:— 

(a) That the tenant is in arrears of.rent 


_ for more than three months and has fail- 


ed to pay the same to the landlord with- 
in one month of the service upon him of 
a notice of demand. 
(DItO ae 1°.) Seapets " 

In order to.-make out a ground for evic- 
tion under clause (a) of Section 3 (1), the 
landlord must establish three facts: (i) 
that the tenant is in arrears of rent; (ii) 
that such arrears are of rent for more 
than three months; and (iii) the tenant 
has failed to pay the same to the land- 
lord within one month of the service upon 
him of a notice of demand. If any one of 
these factual ingredients is not establish-| . 
ed. no order of eviction can be -passed 
under this Clause, In the presen 
case, there is no dispute that at the date 
of the notice, the tenant owed an amount 
of Rs. 150/- to the landlord, out of which, 
Rs. 75/- represented three months’ rent 
preceding the notice. There is also no dis- 
pute that the balance of Rs. 75/~ due 
from the tenant related to the period 
prior to the agreement, dated June 12, 
1960, and under the agreement, th 
tenant was bound to pay the same in 
three monthly instalments. which he had. 
in breach of the agreement. failed to pay. 
Controversy centres round the question, 
whether this balance of Rupees 75/- could 
also be treated as “arrears of rent” and 
tacked on to the arrears of rent relating 
to the three months preceding the notice 
for the purpose of clause (a) of Sec- 
tion 3 (1) of the Act. In our opinion, the 
answer to this question must be in the 
negative. As a result of the aforesaid 


agreement, the pre-agreement arrears 
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lost their original character as “arrears 
of rent” and assumed the character of a 
consolidated debt which, under the terms 
of the agreement, was payable by the 
debtor in monthly instalments. The 
agreement had in respect of the past 
arrears, brought into being a new cause 
of action and created .a liability against 
the tenant, independent and distinct from 
that founded on the rent note or the 
lease of the premises. Consequently. if 
the appellant, in breach of the agreement, 
defaulted to pay any instalment, the 
remedy of the respondent (creditor) 
would be to file a suit for the recovery 
of the amount dueon the basis of the 
agreement, dated June 19, 1960. Thus, the 
arrears of three instalments due under 
the agreement had ceased to be “arrears 
of rent” and could not be tacked on to 
the arrears of three months’ rent due at 
the date of the notice, for the purposes 
of clause (a) of Section 3(1). 

12. The proposition can be tested by 
taking an example. Supposing, the ap- 
pellant had defaulted to y four 
monthly-instalments of Rs. 25/- each in 
accordance with the aforesaid agreement, 
but had regularly paid the rent as it fell 
due every month for the post-agreement 
period. Will the respondent in such a 
gituation be entitled to sue for the evic- 
tion of the tenant on the ground that he 
has committed four successive breaches 
and defaults under the said agreement? 
The answer is an obvious ‘No’. The re- 
spondent’s remedy in such a situation, 
will only. be to sue for the recovery of 
the amounts due on the- foot of the afore- 
said agreement. . 

18, In the light of the above discus- 
sion, the conclusion is inescapable that 
for the purposes of clause (a) of Sec. 3(1) 
the appellant was in arrears of rent for 
three months, only. In other words, he 
was not in “arrears: of rent for more 
than three months” within the meaning 
of clause (a), and, as such, was not liable 
to be evicted under that clause. The High 
Court and the first appellate court were 
in error in holding to the contrary. 

14, In the view we take, it is not 
necessary to deal with the second conten- 
tion canvassed by Dr. Barlingey. 

15. In the result, we allow this appeal, 
set aside the decree of the High Court 
and dismiss the respondent’s suit. In the 
circumstances of the case. however, we 
leave the parties to pay and hear their 
own costs in this Court. l 

; Appeal allowed. 
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(From: Patna)* 
R. S. SARKARIA, D. A. DESAI AND 
O. CHINNAPPA REDDY, JJ. 

Criminal Appeals Nos. 301 and 300 of 
1979, D/- 13-11-1979. : 

State of Bihar and another, Appellants 
v. J. A. C. Saldanna and others, Respon- 
dents, _ 

And 

R. P. Singh, Appellant v. J. A. C. Salm 

danna and others, Respondents. 


(A) Criminal P, C. (1974), Ss. 36, 156, 
173 — Relative scope of — State Govern- 
ment is competent to direct Inspector- 
General, Vigilance to take over investiga- 
tion of cognizable offence registered at 
police station — No conflict between S. 3 
Police Act and S. 173 (8) of the Code — 
Word “Superintendence” — Meaning of 
~ Inspector-General, Vigilance can ex- 


. ercise power of an officer in charge of a 


police station. W.J.C. No. 12 of 1979, 
D/- 14-5-1979 (Pat), Reversed. ((1) Police 
Act (1861), S. 3 — (2) Words and Phrases 
— Word “superintendence”). 


The use of the word ‘rank’ in S. 36 of 
the Code comprehends the hierarchy of 
Police Officers. Division of work, but not 
demarcating any local area indicates that 
Inspector-General, Vigilance, will have 
jurisdiction extending over the whole of 
the State. If he is an officer superior in 
rank to an officer in charge of a Police 
Station he can in view of S. 36 exercise 
the powers of an officer in charge of a 
Police Station throughout the local area 
to which he was appointed - meaning 
thereby the whole of Bihar State as 
might be exercised by an officer in charge 
of a Police Station within the limits of 
his Police Station. AIR 1961 SC 1117, 
Foll. (Para 12) 


Merely because Inspector-General, Vi- 
gilance is only in charge of bribery and 
corruption cases it cannot be said that he 
cannot be directed by the State Govern- 
ment in exercise of the executive admin- 
istrative function to take over investiga- 
tion of a cognizable offence registered 


at railway police station. When he was 


so directed to take over the investigation 
it will mean that he is employed as a 
Police Officer in that Police Station for 
the detection of the crime. (Para 14) 


*W.J.C. No. 12 of 1979, D/- 14-5-1979 
(Pat). ` ; 


LW/LW/G64/79/SSG 
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The word ‘superintendence’ in S. 3 of 
the Police Act would imply administra- 
tive control enabling the authority en- 
joying such power to give directions to 
the subordinate to discharge its admin- 
istrative duties and functions in the man- 
ner indicated in the order. -Where the 
subordinate subject to such power of 
superintendence of the superior is dis- 
charging administrative and executive 
functions, obligations and duties, the 
power of superintendence would com- 
prehend the authority to give directions 
to perform the duty in a certain manner, 
to refrain from performing one or the 
other duty, to direct some one else to per 
form the duty and no inhibition or limi- 
tation can be read in this power unless 
the section conferring such power pre- 
scribes one. Such is the scope and ambit 
of power conferred by S. 3 of the Police 
Act on the State Government of superin- 
tendence over the entire police force of 
the State. Scope of S. 173 (8) of the Code 
Explained. AIR 1971 SC 1106, Ref. 

(Paras 16, 17) 


There is no conflict between S. 3 of 
the Police Act and S. 173 (8) of the Code. 
Power to direct investigation or further 
investigation is entirely different from 
the method and procedure of investiga- 
_ tion and the competence of the person 
to investigate. An officer superior in rank 
to an officer-in-charge of a police station 
could as well exercise the power of fur- 
ther investigation under S. 173 (8) in 
view of the provision embodied in S. 36 
of the Code. If that be so, such superior 
officer could as well undertake further 
investigation on his own and it is imma- 
terial and irrelevant that he does it at 
the instance or on the direction of the 
State Government. Such a direction in 
no way corrodes his power to further in- 
vestigate on his own. (Para 18) 


The power conferred upon the Magis- 


trate under S. 156 (3) can’be exercised 
by the Magistrate even after submission 
of a report by the investigating officer 
which would mean that it would be open 
to the Magistrate not to accept the con- 
clusion of the investigating officer and 
direct further investigation. This provi- 
sion does not in any way affect the power 
of the investigating officer to further in- 
vestigate the case even after submission 
of the report as provided in S. 173 (8) 
Therefore it is not correct to say that 
the State Government in exercise of the 
power of superintendence under S. 3 of 
the Police Act lacked the power to direct 
further investigation into the ‘case. W.J.C. 
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No. 12 of 1979, D/- 14-5-1979 (Pat), Re- 
versed. ` (Para 19) 

(B) Police Act (1861), S. 3 — Exercise 
of power under — Chief Secretary sug- 
gesting change of investigating machi- 
nery of cognizable offence in the circum- 
stances disclosed by various reports and 


‘complaints — His action could not be 


said to be without authority — He acted 
in public interest for vindication of truth 
in an unbiased manner. W.J.C. No. 12 of 
1979, D/- 14-5-1979 (Pat), Reversed — 
(Constitution of India, Art. 226). 
(Para 22) 
(C) Criminal P. C. (1974), Ss. 173, 156 ` 
— Duty of Police Officers —. Matters re- 
quired to be determined judicially — Po- 
lice Officers should refrain from directly 
addressing communications to the Court. 
(Para 23) 


(D) Constitution of India, Art. 226 — 
Jurisdiction of High Court and ambit 
of — Interference with investigation of 
cognizable offence — Ordinarily, not open 
— Investigation, not complete — High 
Court cannot give direction to close case 
— W.J.C. No. 12 of 1978, D/- 14-5-1979 
(Pat), Reversed — (Criminal P. C. (1974), 
Ss. 156, 173). 


Investigation of an offence is the field 
exclusively reserved for the executive 
through the police department, the super- 
intendence over which vests in the State 
Government, The power of the police to 
investigate into a cognizable offence is 
ordinarily not to be interfered with by 
the judiciary. (Paras 25, 26) 


The High Court in exercise of the 
extraordinary jurisdiction commits a 
grave error by making observations on 
seriously disputed questions of facts tak- 
ing its cue from affidavits which in such 
a situation would hardly provide any re- 
liable material. The High Court is clearly 
in error in giving the direction virtually 
amounting to a mandamus to close the 
case before the investigation is complete. 
AIR 1970 SC 786, Foll; WJ.C. No. 12 of 
1979, D/- 14-5-1979 (Pat), Reversed, 

(Para 28) 

(E) Constitution of India, Art. 226 — 
Mala fides -— Matter brought to High 
Court at the stage when investigation 
was to be taken up by independent 
agency — Conclusion reached by Super- 
intendent of Railway Police and his sub- 
ordinate investigating officer, not acted 
upon — Investigation into mala fides of 
Superintendent, Railway Police, not call- 
ed for — Adverse remarks against him 
expunged — W.J.C. No. 12 of 1879 D/- 
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. 14-5-1979 (Pat), Reversed. (Ctiminal P. C. 
(1974), S. 158). - 07. (Pata 29) 
_ Cases Referred: Chronological Paras 
(1976) 3 Ch D 659, Ex parte Stephens 17 
(1974) 3 SCR 315: AIR 1974 SC 806 21 
AIR 1973 SC 326: 1972 Cri LJ 1243 27 
(1971) 3 SCR 863: AIR 1971 SC 1106: 


- 1971 Lab IC 727 - I6) 


(1970) 3 SCR %68: AIR 1970 SC 786: 1970 
Cri LJ 764 27 


(1969) 3 SCR 341: AIR 1969 SC 634 17- 


(1963) Supp 2 SCR 812: ATR 19863 SC 10 
(1961) 2 SCR 143: AIR 1961 SC 1117: 

(1961) 2 Cri LJ 161 12 
(1944) 71 Ind App 203: AIR 1945 PC 18 


ATR 1933 Cal 800: 35 Cri LJ 156 2T 
AIR 1932 PC 69: 1932 All LJ 198 16 
AIR 1930 Pat 209: 31 Cri LJ 249 27 
(1914) AC 808 (Scot), Shearer v. RASI, 


Mr. Lal Narain Sinha, Sr. Advocate 
(M/s. Ram Anugrah Prasad, U. P. Singh, 
Advocates with him), for Appellants in 
Cri. A. No. 301/79; Mr. Basudeo Prasad 
Sr. Advocate (Mr. R. P. Singh, Advocate 
with him), for Appellants in Crl. A. No. 
300/79; M/s. A. K. Sen and Y. S. Chitale, 
Sr. Advocates (M/s. J. B. Dadachanfi, 
S. B. Sanyal, N. C. Gangoli, S. Swarup, 
J. S. Sinha and K. J. John, Advocates 
with them), for Respondent No. 1 in both 
the Appeals; Mr. Prabha Shankar Mishra, 
Sr. Advocate (Mr. B. P. Singh, Advocate 
with him), for Respondents Nos, 2-3 in 
both the Appeals; Mr. M. P. Jha, Advo- 
cate, for Respondent No. 4 in both the 
Appeals; Mr. R. K. Jain, Advocate, for 
Respondent No. 7 in Cr A. 301/79 and 
Respondent No: 6 in Cri. A. No. 300/79. 


D. A. DESAI, J.:— Reverence and an- 
xiety to the same degree, if not more, to 
shoot.at sight even a remote intrusion 
into the fleld preserved for judiciary 
must inform the judicial approach when- 
ever assistance of the judicial machinery 
is sought for an. unwarranted encroach- 
ment into the field of activity reserved 
for the other branch of Government, 
more so, when extraordinary power con- 
ferred on the High Court to issue prero- 
gative writ in aid of justice is invoked 
to thwart a possible detection of a sus- 
pected offence. How dangerous it is to 
rush in where one should be wary to 
tread is amply demonstrated by the facts 
revealed in these two appeals. 


9. Factual matrix will highlight the 
situation. -Though the ; point. -- canvassed 
centres round the limit of jurisdiction to 
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offence registered- at a police station, to 
pin-point the contention, relevant. facts 
may be stated with circumspection, as 
the case is sub judice because any overt 
or covert expression of opinion on the 
facts in‘controversy awaiting adjudication 
may be censured as judicial impropriety, 


3. Tata Iron & Steel Co. Ltd.. 
(TISCO’ for short), has a railway siding 
at Adityapur in Tatanagar. A Ferro Man- 
ganese Plant has been set up by TISCO 
at Joda, for which the nearest railway 
head is Banaspani in Orissa. TISCO has- 
its iron ore and manganese mines at 
Naomundi. Ore is being transported from 
Banaspani and Naomundi to Tatanagar, 
delivery point being railway yard at 
Adityapur. The allegation is that some 
of the empty wagons after ore was deli- 
vered at Adityapur Railway Station. 
Yard on the return journey to Banas- 

aomundi were loaded with pearl 
coke without being booked according to 
railway rules and without the issuance 
of railway receipts with the connivance: 
of the local railway officials and the rail- 
way was defrauded of its legitimate 
revenue. It was also alleged that some 
tanks containing furnace oil were divert- 
ed without regular booking which also. 
resulted in deprivation of the legitimate 
revenue to the Railway. Adityapur rail- 
way yard was not, according to the rail- 
way administration, a booking station and 
hence no booking staff was posted there 
and, therefore, wagons could not have. 
been booked from Adityapur railway yard 
and there was considerable variation in 
the number of wagons booked from Tata- 
nagar and received at Banaspani as set. 
out in first information report. On these. 
allegations a first information report was 
lodged on March 11, 1977, consequent, . 


upon which an offence was registered at 


Tatanagar G.R.P.S. under Ss. 420/120-B, 
418 and 368, Indian Penal Code, and Sec- 
tions 105/106 of the Indian Railways Act 
against 9 persons. One S. R. I. Rizvi, In- 
spector Railway Police, S. E. Railway, 
Tatanagar, commenced investigation into 
the offence under the general supervision. 
of R. P. Singh, Superintendent, Railway 
Police, respondent 6 in Criminal Appeal. 
No. 301 of 1979 (appellant .in Criminal 
Appeal No. 300/79). Ordinarily, the in-- 
vestigation would proceed in a tradi- 
tionally routine manner by the police 


. machinery: but it ‘has ‘taken ~—none-too-" 


commendable zig-zag. course because’ of 
the personalities involved in the case and. 


which should: have been the most . irrele-,, 
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various persons involved in these ap- 
peals. It appears that the D.LG., Railway 
Police who was the immediate superior 
of respondent 6, wrote a letter to the 
then D.I.G., CID., Bihar, on May 11, 
1977, requesting him -to entrust the in- 


vestigation of the aforementioned of- 


fences to Central Bureau of. Investigation 
but the Inspector-General of Police, 
Bihar, as per his letter dated June 24, 
1977, declined the request. In the mean- 
time one Shri Rusi Modi; resident repre- 
sentative of TISCO at Patna appéars to 
have written a personal letter to` Shri 
Saran Singh, the then Chief Secretary 
of the State of Bihar, complaining about 
the harassment suffered by the officers of 
TISCO pursuant to the investigation car- 
ried on by railway police under the 
supervision of respondent 8 and requést- 
ing him to take whatever steps the Chief 
Secretary considered appropriate to curb 
the enthusiasm of respondent 6 in carry- 


ing on the investigation of the offences. 


It appears from the reply affidavit filed 
by M. J. Basha, an officer of TISCO, that 
on June 16, 1977, the very day the resi- 
dent representative handed over his let- 
ter to the Chief Secretary, Cabinet took 
the decision to transfer respondent 6. It 
is necessary to refer to this fact to evalu- 
ate a submission that even though re- 
spondent 6 was transferred he directed 
a charge-sheet to be submitted despite 
the fact that the investigation was in- 
complete and that this conduct ‘would 
provide demonstrable proof of his malice 
and mala fides. It appears that one Shri 
R. H. Modi who was required by the in- 
vestigating officer to appear before him 
made some enquiry by his letter dated 
' November 4, 1977, which appears to have 
been copied to some higher police officers 
and in the margin of this letter there is 
an endorsement by respondent 2, Inspec- 
tor-General of Police, Bihar, requesting 
respondent 3, Addl LG., CLD., to look 
into the complaint made by Mr. Modi. 
Immediately thereupon the third respon- 
dent sent a telegraphic communication to 
respondent 6 informing him that the in- 


vestigation of the aforementioned offence | 


has been taken over by the C.I.D. It 
appears that on a request made by the 
Secretary to-Government of Bihar (Home) 
Police . Department, the Commissioner, 
. South Chhota Nagpur Division, Ranchi, 
enquired into the allegations. made by 
officers of TISCO - 
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vant factor to influence’ the decisions of ° 


against: . respondent 6. 
and: after consultations with: DL G:, Rail-- 
way, the immediate superior - of respon- 
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dent 6, ‘submitted hia report dated De 
cember 27, 1977, in which it is stated 
that there was no ulterior motive on the 
part of respondent 6 in instituting a case 
and that there was .“material strong 
enough to institute a case and taking up 
the investigation and that it could not be 
said that the case was instituted in order 
to harass the TISCO management”. The 
Government of Bihar appears to have 
received an application signed by MLAs. 
and MLCs., 7 in all, addressed to Inspec- 
tor-General of Police, Vigilance, Bihar, 
making serious allegations against the 
investigation done under the supervision 
of respondent 3 and suspecting a foul 
play possibly: with a view to covering up 
the case'and requested the Government 
to get the investigation done through LG.. 
Vigilance. Such a complaint appears to 
have been made to the then Prime Min- 
ister of India as also some question ap- 
pears to have been asked in Parliament. 
The then Chief. Secretary submitted s 
note to the Chief Minister on August 28. 
1978, with reference to the letter of the 
MLAs./MLCs. suggesting that the case in- 
volved in the matter be handed over to 
the C.B.1 for enquiry. Approving this 
note and suggestion, the then Chief Min- 
ister signed the note on the same day. 
In the meantime Chief Secretary on 
September 2, 1978, directed respondent 3 
to send all papers of the case with a 
note indicating the stage of investigation 
to him and in compliance therewith re- 
spondent 3 sent all papers of investiga- 
tion till then done to the Chief Secretary 
under his covering letter dated Septem- 
ber 11, 1978. C.BL by its letter dated 
January 30, 1979, declined to undertake 
the investigation and suggested that the 
Inspector-General, Vigilance Depart- 
ment, may be asked to conduct the in- 
vestigation. The Chief Secretary there- 
after submitted a further note to the 
Chief Minister on February 8, 1979, stat- 
ing therein that the C.B.I. is not in a 
position to take up the investigation and 
that the I.G., Vigilance, is recommended 
for investigation and, therefore, the Chief 


‘Minister was requested to pass an ap- 


propriate order directing I1G.; Vigilance 
to get the case investigated by the Vigi- 
lance . Department: under his personal 
control, This recommendation was accept- 
ed by the Chief Minister on February .27, 

1979. In between, on January 18, 1979, 

even though the papers were still with- 
the. Chief. Secretary, respondent 3 direct- 
ed the investigating officer: respondent 4 
‘to submit the final. repert, When the 
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Chief Secretary came to know abput it 
he wrote to respondent 2 deprecating the 
conduct of . respondent 3 in pushing 
through the matter though the papers 
were not with him and he was orally in- 
structed not to submit the final report 
As under the direction and orders of re- 
spondent 3, respondent 4 had already 
submitted the. final report on February 86, 
1979, a communication was addressed to 
respondent 5, Superintendent, Railway 
Police, one Mr. Mohammad Sulaiman, 
who had taken over in the meantime 
from respondent 6 who was transferred, 
to move the Court not to accept the final 
report and await report of the police 
after completion of the further investi- 
gation which was directed by the Gov- 
ernment in the case. The matter was 
placed before the Addl. Chief. Judicial 
Magistrate on February 24, 1979, along 
with report of the Asstt. Public Prosecu- 
tor not to accept the final report as here- 
inabove stated whereupon the learned 
Magistrate passed the following orders 


“After hearing both the parties, I con- 
sider it proper to await report on further 
investigation. Therefore, put up on 23-3- 
1979 for further orders awaiting report 
on further investigation.” — . 

4. On March 5, 1979, J. A. C. Sal- 
danna, original petitioner (respondent 1) 
. filed a petition in the High Court ques- 
tioning the validity, legality and correct- 
ness of the order of the Addl. Chief Judi- 
cial Magistrate. 

5. A Full Bench of the High Court by 
its judgment dated May 14, 1979, quash= 


ed the order, inter alia, holding that the ~ 


direction given by the Chief. Secretary 
with the concurrence of the Chief Min- 
ister for taking over Investigation of the 
case by the Inspector-General, Vigilance 
was illegal inasmuch as the I.G., Vigil- 
ance could not be entrusted in law with 
the investigation of the case registered 
with the railway police and consequent- 
ly the learned Addl. Chief Judicial 
Magistrate was in error in postponing 
consideration of the final report already 
submitted by the fourth respondent till 
such unauthorised investigation was com- 
pleted. The High Court gave various di- 
rections to the learned Addl. Chief Judi- 
cial Magistrate how to dispose of the 
case. Two appeals have been preferred 
by special leave, one by the State of 
Bihar, and the other by original respon- 
dent 7 (respondent 6 herein), the then 
Superintendent of Police, Railway.. 

6. Two substantial questions arise in 
these appeals: (la) Whether the State 
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Government was competent to direct fur- 
ther investigation in a criminal tase in 
which a report was submitted by the 
investigating agency under S. 173 (2) of 
the Code of Criminal Procedure, 1973 
(‘Code’ for short) to the Magistrate hav- 
ing jurisdiction to try the case? 

(1b) Whether the Magistrate having jun 
isdiction to try the case committed an ille- 
gality in postponing consideration of the 
report submitted to him upon a reques# 
made by Asstt. Public Prosecutor in 
charge of the case till report on comple- 
tion of further investigation directed by 
the State Government was submitted to 
him?; and (2) Whether, when the investi- 
gation was in p the High Court 
was justified in interfering with the in- 
vestigation and prohibiting or precluding 
further investigation in exercise of its 
extraordinary jurisdiction under Art. 226 
of the Constitution? 


7. ‘Investigation’ is defined in S. 2 (h) 
of the Code to include all the proceedings 
under the Code for the collection of evi~ 
dence conducted by a police officer or by 
any person (other than a Magistrate) who 
is authorised by a Magistrate in this be- 
half. ‘Police report’ is defined in Sec- 
tion 2 (r) to mean a report forwarded 
by a police officer to a Magistrate under 
sub-sec, (2) of Sec. 173. Chapter XII 
deals with investigation of a cognizable 
case. Section 156 (1) and (2) are relevant 
and may be extracted: 

“156 (1) Any officer in charge of a 
police station may, without the order 
of a Magistrate, investigate any cogniz- 
able case which a Court having jurisdic- 
tion over the local area within the limits 
of such station would have power to in- 
quire into or try under the provisions of | 
Chapter XII. 

(2) No proceeding of a police officer in 
any such case shall at any stage be call- 
ed in question on the ground that the 
case was one which such officer was . nof 
empowered under this section to aa 
gate.” 

8. Section 36 confers power of an offi- 
cer in charge of a police station on alf 
police officers superior In rank to an offi- 
cer in charge of a police station. It reads 
as under: 

"36. Police officers superior in rank to 
an officer in charge of a police station 
may exercise the same powers, through- 
out the local area to which they are ap- 
pointed, as may be exercised by such 
officer within the limits of his station.” 

9: Section 173 provides for submis- 
sion of a report by an officer in charge 
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of a police station on completion of the 
investigation to the Magistrate empower- 
ed to take cognizance of the offence. 
Sub-sec. (8) of Sec. 173 is material. It 
reads as under: 3 


*173 (8) Nothing in this section shall 
be deemed to preclude further investiga- 
tion in respect of an offence after a re- 
port under sub-section (2) has been for- 
warded to the Magistrate and, whereupon 
such investigation, the officer in charge 
of the police station obtains further evi- 
dence, oral or documentary, he shall for- 
ward to the Magistrate a further report 
or reports regarding such evidence in the 
form prescribed: and the provisions of 
sub-sections (2) to (6) shall, as far as may 
be, apply in relation to such report or 
reports as they apply in relation to a re- 
port forwarded under sub-section (2).” 


10. The first question is whether the 
State Government was precluded from 
directing further investigation in the case 
in which one investigating officer had 
submitted a report under S. 173 (2) of 
the Code but on which the Court had not 
passed any order? 


11. Section 156 enables the officer in 
charge of a police station to investigate 
without the order of a Magistrate into a 
cognizable case committed within the 
area of the police station. 


12. The officer directed by the State 
Government to carry on the investigation 
is Inspector-General, Vigilance. He is un- 
doubtedly an officer superior in rank, if 
not in departmentwise administrative 
hierarchy, to an officer in charge of a 
police station. Inter se departmental 
division such as Inspector-General 
of Police or Inspector-General, Vigil- 
ance, or Additional Inspector-General, 
C.I.D., may be merely a division of work 
for administrative efficiency, but the In- 
spector-General of Police could not by 
any stretch of imagination be said not 
to be an officer superior in rank to an 
officer in charge of a police station. While 
interpreting S. 551 of the Code of Cri- 
minal Procedure, 1898 ('1898 Code’ for 
short), which was in pari materia with 
S. 36 of the Code, this Court in R. P. 
Kapoor v. Sardar Partap Singh Kairon, 
(1961) 2 SCR 143 at pp. 153-154, observ- 
ed that the Addl. Inspector-General of 
Police was, without doubt, a police offi- 
cer superior in rank to an officer in 
charge of a police station. Rule 7 (a) of 
the Bihar Police Manual provides that 
the police force of the entire State is un- 
der the overall charge of Inspector-Gene- 
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ral of Police and for the help of Inspec- 
tor-General and for the convenience of 
carrying out the work connected with the 
different branches of police administra- 
tion, Deputy Inspector-General and As- 
sistant Inspector-General of the rank of 
Superintendent are posted at headquar- 
ters. The use of the word ‘rank’ in S. 36 
of the Code comprehends the hierarchy of 
police officers. It is equally clear that 
Inspector-General of Police will have 
jurisdiction over the whole of the State. 
Division of work, but not demarcating 
any local area indicates that Inspector- 
General, Vigilance, will have jurisdictio 

extending over the whole of the State 
and this equally becomes clear from the 
Notification dated June 6, 1973, issued 
by the State Government in exercise of 
the power under clause (s) of sub-sec. (1) 
of Sec. 4 of the 1898 Code declaring that 
in respect of certain offences the Vigil- 
ance Department shall be deemed to be 
a police station having its jurisdiction 
throughout the whole State of Bihar, 
Even apart from this, Inspector-General 
appointed by the State Government has- 
jurisdiction over the whole of the State 
unless the contrary is indicated. If he 
is thus an officer superior in rank to an 
officer in charge of a police station he 
could in view of S. 36 exercise the pow- 
ers of an officer in charge of a police 
station throughout the local area to which 
he was appointed meaning thereby the 
whole of Bihar State as might be exercis- 
ed by an officer in charge of a police 
station within the limits of his police 
Station. It was to him that the investiga- 
tion of the case was ordered to be hand- 
ed over by the State Government. 


13. It was, however, contended that 
State Government has no power to direct 
further investigation, that being the 
power of the officer in charge of a police 
station under sub-sec. (8) of S. 173 of the 
Code, ‘or the power of the Magistrate to 
direct further investigation under sub- 
sec. (3) of S. 156, and, therefore, the 
State Government under orders of the 
Chief Minister was not competent to di- 
rect further investigation in the case. 


14. The State of Bihar is governed by 
the Indian Police Act, 1861, (‘Act’ for 
short), because it has not enacted any 
Police Act of its own. In S. 1 of the Act 
the word ‘Police’ is defined to include all 
persons who shall be enrolled under the 
Act and the words ‘general police dis- 
trict’ are defined to embrace any presid- 
ency, State or place, or any part of any 
presidency, State or place, in which the 
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Act shall be ordered to take ‘effect. Sec- 


tion -3: of the Indian Police Act provides 
as under: 


"3. The superintendence of the police 
throughout 4 general police district shall 
vest in and, shall be exercised by the 
State Government to which such district 
is subordinate; and except as authorised 
under the provisions of this Act, no per- 

officer or Court shall be empowered 


son, 
by the State Government to supersede or- 


control any police functionary.” 

Section 12 confers power on the Inspec- 
tor-General’ of Police, subject to the ap- 
proval of the State Government, to make 
rules and it was stated that the Bihar 
Police Manual, 1978, has been issued in 
exercise of the power conferred by S. 12. 
Section 22 provides that every police 
officer shall, for all purposes in the Act 
contained, be considered to be always on 
duty, and may at any time be employed 
as a police officer in any part of the ge- 
neral police district. The Act, as its long 
title shows, was enacted to re-organise 
the police and to make it a more efficient 
instrument for the prevention and de- 
tection of crime. Investigation compre- 
hends detection of the crime. Generał 
police district covers the entire State.- In- 
spector-General, Vigilance, being 


ap”. 
‘|pointed for the whole of the State, is a. 
police officer considered to be on duty. 


for all purposes of the Act in the whole 
of the State and it is open to the State 
Government to employ him as police 
officer in any part of the general district. 
This would effectively answer the con- 
tention of respondent 2 that Inspector- 
General, Vigilance, being only in charge 
of bribery and corruption cases, could 
not be directed by the State Government 
in exercise of its executive administrative 
function to take over. investigation of a 
cognisable offence registered at railway 
police station because when he was di- 
rected to. take over the investigation it 
would mean that he was employed as a 
police officer in that police station for the 
detection of the crime. 


15. However, even apart from this, 
what is the scope, content and ambit of 
the power of general superintendence 
conferred on the State Government over 
the police throughout the general police 
district meaning thereby the whole State? 


16. The general power of superintend- 
ence as conferred by Section 3 would 
comprehend: the power to exercise effect- 
ive. control. over the actions, performance 


and discharge of duties by the ‘members| 


of the police force throughout ‘the’ ge- 
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rect some one else to perform the dut 


‘borne out by a decision of. this Court in 


ALR. 
neral district. The word ‘superinteridence’ 
would ‘imply administrative control en- 
abling the authority enjoying such power 
to give directions to the subordinate to 
discharge its administrative duties and 


‘functions in the manner indicated in the 


order. .It is va when a subordinat 
authority subject to superintendence is ` 

g duties and functions of a 
quasi-judicial character under a statute 
that the inhibition of abdication of such 
power can be invoked, But where the su 
ordinate subject to such power of super 
intendence of the superior is dischargin 











rity to give directions to perform th 
duty in a certain manner, to refrain from 
performing one or the other duty, to di 


and no inhibition or limitation can 


by 
Government of superintendence over th 
entire police force of the State. This i 


Makeshwar Nath Srivastava v. State of 
Bihar (1971) 3 SCR 863. In that case upon 
a disciplinary inquiry an Inspector of 
Police was served a notice by the In- 
spector General of Police, Bihar, to show 
cause why he should not be dismissed, 
After taking into consideration . the re- 


presentation of the delinquent, the LG., 


Police, Bihar, passed order dated Sep- 


‘tember 30, 1958, exonerating the delin- 


quent of all the charges held proved 
against him by the inquiry officer. But on 
an entirely untenable extraneous ground 
he directed reversion of the delinquent 
from the post of Inspector of Police to 
the post of Sub-Inspector of Police. The 
delinquent preferred an appeal to the 
Government which was dismissed and 
the delinquent filed a writ petition in the 
High Court, Patna, which was allowed 
with a direction that the appeal of the 
delinquent be heard by the Government 
over again. The State Government there- 
upon issued notice under rules 851 (b) 
and 853A of the Bihar and Orissa Police 
Manual, 1930, to the delinquent calling 
upon him to show cause why he should 
not be dismissed from service and ulti- 
mately the delinquent was dismissed by 
the State Government. The writ petition 
fled by him was dismissed in limine by . 
the High Court. In appeal to this Court 
by the delinquent, the order of the State 
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Government was sought to. be sustained 
-on behalf of the. State. Government by 


contending. that under its general power. 


. of superintendence conferred by Sec- 
tion 3 of the Police Act it would be 
. Open to pass an order of dismissal even 
in an appeal. preferred by the delinquent 
against his reversion to the subordinate 
post by the L G., Police. Setting aside 
this order of dismissal by the State Gov- 
ernment 
rule 851 (b) provides for appeal and dis- 
.Ciplinary proceedings, presumably both, 
at the instance of the officer punished or 
the Department and the rule being sta- 
tutory having been framed in exercise of 
. powers conferred by Section 46 (2). of 
the Police Act, there would be no ques- 
tion of State Government exercising ge- 
neral power of superintendence under 


Section 3 of the Act. It was further ob- 


served that the exercise of such power 
is ordinarily possible when there is no 
provision for an appeal unless there are 
other provisions providing for it. It 
would thus transpire that where the po- 
wer is limited or fettered or taken away 
by some specific provision to the contra- 
ry, the general power of superintendence 
would comprehend power to issue direc- 
tions, orders for performance of duty in 
& certain manner, directing some one 
else to discharge certain function, refrain 
from performing certain duty, ete. Super- 
intendence connotes supervision which 
implies a hierarchy, viz., supervisor and 
the one supervised. It would, therefore, 
mean keeping a check, watch over the 
work of another who may be a subordi- 
nate in a hierarchy of authority. It would 
also comprehend that supervision is not 
merely a negative thing so as to keep a 
watch but it would imply giving of di- 
rection, guidance, even instructions, and 
in a piven case and in a given situation 
asking one who is being supervised to 
forbear from doing-a thing. and direct- 
ing some one else to do that thing. In 
‘Words & Phrases’, Permanent Edition, 
Vol. 40A, the word ‘superintendence’ has 
been generally stated to mean the act of 
superintending, care and oversight for the 
purpose of direction and with authority 
to direct. To take an analogy, Art. 227 of 
the Constitution prior to its amendment 
by 42nd amendment conferred on every 
High Court the power of superintendence 
over all courts and tribunals throughout 
the territory in relation to which it exer- 


cises jurisdiction and this power was held - 


to embrace within its -width, inter alia, 
the power ‘to direct subordinate courts 
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this Court held that as. 
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and. tribunals. to carry out its orders, to 
direct inquiry with a view to taking dis- 
ciplinary action for cases of flagrant 
maladministration of justice (see Raj- 
kumar v. Ramsundar AIR 1932-PC 69). 


- 17. The High Court construed the ex- 
pression ‘superintendence’ in Section 3 of. 
the Act to mean ‘general: supervision of 
the managment of the police department 
and does not vest the State Government 
with authority to decide what the police 
alone is authorised to decide’. There is 
nothing in the Act to indicate such a 
narrow construction of the word ‘super- 
intendence’. Nothing was pointed out to 
us to put a narrow construction on this 
general power of superintendence con- 
ferred under the Act on the State Gov- 
ernment and there is no justification for 
limiting the broad spectrum of power 
comprehended in power of superintend- 
ence. Accordingly superintendence would 
comprehend the power to direct further . 
investigation if the circumstances so war- 
rant and there is nothing in the Code 
providing to the contrary so as to limit 
or fetter this power. Sub-s. (8) of S. 173 
Was pressed into service to show that the 
power of further investigation after the 
Submission of a report under S. 173 (2). 
would be with the officer in charge of 












vestigation. Section 173. (8) enables an 
officer in charge of a police station 
carry on further investigation even after 
a report under Section 173 (2) is su 
mitted to Court. But if State Governmen 
has otherwise power to direct further in 
vestigation it is neither curtailed, limit- 
ed nor denied by Section 173 (8), more 
80, when the State Government direc 
an officer superior in rank to an office 
in charge of police station thereby en- 
Joying all powers of an officer-in-charge 
of a police station to further investigat 
the case. Such a situation would be co- 
vered by the combined reading of Sec 
ai 173 (8) with Section 36 of the Code. 


in that manner alone and the Court 
would not expect its being done in some 
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other manner (see State of Gujarat v. 
Shantilal Mangaldas (1969) 3 SCR 341 at 
p. 372). Expounding the submission it was 
stated that sub-section (8) of Section 173 
clearly indicates the power of further in- 
vestigation after submission of a report 
and that power is conferred on the officer 
in charge of a police station only and, 
therefore, the State Government was in- 
competent to direct further investigation. 
It was further contended that in view of 
the provision contained in Section 173 (8) 
it would not be open to the Court to so 
interpret the word ‘superintendence’ in 
Section 3 of the Police Act as to em- 
power the State Government to direct in- 
vestigation being done by some one other 
than the statutory authority envisaged 
by Section 173 (8) because such an inter- 
pretation would derogate from the prin- 
ciple that where a thing is required by 
a statute to be done in a particular way 
it shall be deemed to have prohibited 
that thing being done in any other way. 
In Ex parte Stephens, (1976) 3 Ch D 659, 
the principle is stated that if a statute 
directs a thing to be done in a certain 
way that thing shall not, even if there 
be no negative words, be done in any 
other way. Subba Rao, J. in Patna Im- 
provement Trust v. Smt. Lakshmi Debi, 
-(1963) Supp 2 SCR 812 at p. 823, spelt 
out the combined effect of the afore- 
mentioned principles thus: 


“A general Act must yield to a special 
Act dealing with a specific subject- 
matter and that if an Act directs a thing 
to be done in a particular way, it shall 
be deemed to have prohibited the doing 
of that thing in any other way”. 


18. There is no warrant for invoking 
this principle because Section 5 of the 
Code provides that nothing in the Code 
shall, in the absence of a specific provi- 
` gion to the contrary, effect any special or 
local law for the time being in force, or 
any special jurisdiction or power con- 
ferred, or any special form of procedure 
prescribed, by any other law for the time 
being in force. Section 3 of the Act does 
not prescribe any special procedure for 
investigation contrary to one prescribed 
in the Code. It merely provides for con- 
ferment of certain power which, when 
exercised, would project into the provi- 
sions of the Code which confers power 
on the officer in charge of a police station 
to carry on further investigation under 
Section 173 (8) after submission of a re- 
port and that too without any permission 
of the Magistrate. There is no conflict 
between the two provisions. Power to di- 
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be so, such superior officer could as well 


the Act lacked the power to direct fur 


ALE. 


rect investigation or further investigation 
is entirely different from the method and 
procedure of investigation and the com 
petence of the person to investigate. Sec 
tion 3 of the Act as interpreted by us 
deals with the powers of the State Govt. 
to direct further investigation into th 
case, Undoubtedly, such direction will bea 
given to a person competent to investi- 
gate the offence and as has been pointed 
out, the police officer in rank superior to 
the police officer in charge of the police 
station, to wit, Inspector-General, Vigil- 
ance, has been directed to carry on fur- 
ther investigation. An officer superior 
rank to an officer-in-charge of a poli 
station could as well exercise the powe 
of further investigation under Sec- 
tion 173:(8) in view of the provision em- 
bodied in Section 36 of the Code. If tha 










undertake further investigation on 
own and it is immaterial and irrelevant 
that he does it at the instance or on th 
direction of the State Government. Such 
a direction in no way corrodes his pow 
to further investigate on his own, 


19. The power of the Magistrate under 
Section 156 (3) to direct further investi- 
gation is clearly an independent power 
and does not stand in conflict with the 
power of the State Government: as spelt 
out hereinbefore. The power confe 
upon the Magistrate under Section 156 (3) 
can be exercised by the Magistrate even 
after submission of a report by the in 
vestigating officer which would mean tha 
it would be open to the Magistrate not 
to accept the conclusion of the investi- 
gating officer and direct further investi- 
gation. This provision does not in an 
way affect the power of the investigating 
officer to further investigate the case eve 
after submission of the report as p 
vided in Section 173 (8). Therefore, th 
High Court was in error in holding that! 
the State Government in exercise of th 
power of superintendence under § 3 












ther investigation into the case. In reach 
ing this conclusion we have kept out of 
consideration the provision contained in 
Section 156 (2) that an investigation by 
an officer-in-charge of a police station, 
which expression includes police officer 
superior in rank to such officer, cannot 
be questioned on the ground that such 
investigating officer had no jurisdiction 
to carry on the investigation: otherwise 
that provision would have been a short 
answer to the contention raised on behali 
of respondent 1, . 
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20. The High Court found circum- 
stances in which ‘investigation was di- 
rected to be taken by the Inspector- 
General of Vigilance as peculiar and un- 
conventional. There are some tell-tale 
facts disclosed in the record which would 
totally dispel any doubt in this behalf. 
After respondent 3 took over the investi- 
gation in circumstances far more curious 
and unintelligible than what the High 
Court found in respect of the direction 
given by the State Government, re- 
spondent 3 directed his subordinate offi- 
cer respondent 4 to carry on further in- 
vestigation under his supervision. It 
would not be out of place to briefly nar- 
rate the circumstances in which re- 
spondent 3 took over investigation of this 
case. On a complaint received from one 
R. H. Modi, Managing Director of TISCO 
in respect of an intimation calling him 
to appear at the police station, the In- 
spector-General of Police, Bihar, re- 
quested respondent 3, Addl. Inspector- 
General C.I.D., to look into the com- 
plaint of Mr. Modi whereupon re- 
spondent 3 seized the opportunity to take 
over the investigation from railway po- 
lice. It is suggested that this routine di- 
rection to look into the complaint of 
R. H. Modi by Inspector-General of Po- 
lice to Addl Inspector-General, C. I. D. 
purports to be an order transferring the 
investigation from Railway Police to 
C.I. D. It is stretching credulity to ex- 
treme to interpret the direction to look 
into the complaint as one ordering trans- 
fer of investigation. The High Court was 
in error in so interpreting such an inno- 
cuous endorsement. This is how re 
spondent 3 arrogated to himself the 
authority to investigate this case and 
even when papers of investigation were 
called from him by the Chief Secretary 
and were lying with him which would 
indicate that for the time being re- 
spondent 3 was not to take any action in 
the matter, he proceeded to direct that 
a report exonerating the persons whose 
names were set out in the first informa- 
tion report be filed in the Court. This 
would imply that the decision reached 
by the Superintendent, Railway Police, 
respondent 6 and his subordinate Inspec- 
tor Riavi who had concluded that a 
charge-sheet had to be filed, was unac- 


ceptable to respondents 3 and 4 and in 
the guise of further investigation, they 
re-opened the investigation to explain 
away certain peculiar features of the case 
of which at present no note need be 
taken, It appears that the manner in 
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which respondent 3 usurped and his sub- 
ordinate respondent 4 carried on the in- 
vestigation, attracted the attention of 
MLAs./MLCs. and seven of them sub- 
mitted a complaint dated August 28, 
1978, to the State Government, Inspector- 
General, Vigilance, and others, complain- 
ing therein that the officers of TISCO 
were bringing. tremendous pressure to 
camouflage the issues disclosed in in- 
vestigation of respondent 6 and that he 
has been got transferred at the instance 
of the officers of TISCO which prima 
facie appeals inasmuch as the day on 
which the resident representative of 
TISCO wrote a letter of request to do 
something in the matter addressed to the 
then Chief Secretary, the same day 
Council of Ministers appear to have de- 
cided to transfer respondent 6. The co~ 
incidence, if not curious, is certainly re- 
vealing. MLAs./MLCs. made certain alle- 
gations against respondent 3 which may 
be ignored for the time being but two 
things transpire from this complaint 
which are of considerable importance. It 
appears that TISCO has a special prefer- 
ence for retired highly placed State and 
Union level officers and attracts them on 
Salary which none of them drew 
throughout his service. Mahabir Singh, 
the retired Inspector-General, Police, 
Bihar, has been appointed as Chief Secu- 
rity Officer; H. F. Pinto, after his retire- 
ment from the post of Secretary to Rail- 
way Board, was employed by TISCO. 
That is equally true of one N. K. Gupta, 
retired Superintendent of Police, Tata- 
nagar area who got employment with 
TISCO and no one other than the D. I G., 
Railway, against whom not a tittle of al- 
legation is made in this case, has com- 
plained in his letter dated May 11, 1977, 
that TISCO authorities appoint retired 
railway and police officers with a view 
to influencing railway officers and others, 
He also complained that TISCO authori- 
ties are reported to be trying their best 
to seal all sorts of irregularities and 
might be manufacturing documents with 
break-neck speed in defence. This ema- 
nates from a person who at least has 
been spared of any allegation by re- 
spondents 1, 3 and 4 and even those sup- 
porting them. The complaint made by 
M MLCs. merely vouchsafes the sus- 
picion voiced by D.I.G., Railway, way 
back on May 11, 1977. This complaint 
was made by MLAs./MLCs, undoubtedly 


belonging to the ruling party but that 
does not detract from its credibility. If 
on such a complaint made by elected re- 


Railway, had suspected and which was 
confirmed in the report made by. the 
Commissioner, South Chhota-Nagpur Di- 
. vision, an officer. not connected with the 
police establishment and free from any 
allegation of bias, the Chief Secretary, 
decided to draw attention of the Chief 
Minister to take some action in the mat- 
ter so as to transfer the investigation to 
the C. B. L, a.body free from local poli- 
tical influence, there is hardly any justi- 


fication for calling the circumstances un-. 


conventional. or unusual. And this step 
was taken by the Chief Secretary way 
_ back on August 28, 1978. This is a mate- 
rial date. Even at that time the Chief 
Secretary only prepared a note pointing 
out what was the situation and why it 
had become necessary to direct C.B.L 
investigation in the case. The last sent- 
ence in the note dated August 28, 1978, 
- is that along with the investigation of the 

case “C. B. L may also be requested to 
oak enquiries whether any senior police 
officer concerned with these two cases is 
involved in corruption or not’. That 
effectively and conclusively answers the 
futile exercise undertaken by the High 
Court to come to an utterly unsustain- 
able conclusion that the case did not in- 
volve any corruption or bribery and, 
therefore, I.G. was incompet- 
ent to undertake investigation of the 
‘case. Misappropriation of public funds 
has been complained in the first inform- 
ation report registered on March 11, 1977. 
A suspicion of corruption is voiced by the 
Chief Secretary. This note was approved 
meaning thereby that the suggestion 
therein made was accepted by the Chief 
Minister on the same day, ie, August 28, 
1978. The acceptance of the note by the 
Chief Minister would tantamount to 
taking over the investigation from re- 
spondent 3 and his subordinates and to 
transfer it to C.B.L It is immaterial 
whether C. B.L accepted it or not. Pur- 
suant to this decision within 5 days, Le. 
on September 2, 1978, the Chief Secre- 
tary wrote to respondent 3 asking him to 
send all the papers of investigation to 
him in. a sealed envelope. Respondent 3 
was also directed to submit a brief note 
with respect to the case under investiga- 
‘tion to: ascertain the stage of investiga- 


tion. This direction was received by‘ re- 
. gpondent 3 on September. 7, 1978. While 
complying — with - the. requisition . for 
‘papers, . ‘respondent 3 stated that. he- has 
pointed out’ the: present progress.‘ of: in- 
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presentatives of the people of the State, . 
' and in the background of, what D.I G., 


. ALE 


wectisationi “and Chesniesd “ton Turha ao" ace 
tion to be taken. It means - investigation . 
was not complete éven according to re- 
spondent 3. He also requested the Chief 
Secretary to return the papers to him. 
Respondent 3 a very highly placed police 
officer would be presumed to be aware 


` of departmental procedure that when all 


the papers of a case are called for from 
him any further action has to be stayed 
by him. In administrative hierarchy one | 
does not go on passing stay orders and 
it would be too naive to accept such a 
suggestion. There is nothing to show on 
record that thereafter any further in- 
vestigation has been done by re- 
spondent 3 or his subordinates. Subse- 
quent thereto, on November 20, 1978, re- 
spondent 8 requested the Chief Secretary 
for the return of the records if they were 
ho more required so that further steps 
could be taken to complete the investiga- 
tion. Two unassailable conclusions emerge 
from this note of respondent 3: (1) that 
the investigation was not complete; and 
(2) that the same could not be completed 
without the records which were then 
with the Chief Secretary. However, with- 
out any rhyme or reason and without 
the record and without the slightest fur- 
ther investigation with an unseemly 
hurry respondent 3, with a view to fore- 
stalling any action by the higher officers, 
viz., the Chief Secretary and the Chief . 
Minister, directed a final report to be 
submitted saying that no offence is dis- 
closed. The narration of facts are so tell- 
tale that any further comment is uncalled 
We consider the observation of the 
High Court that the entrustment of the 
case for investigation to Vigilance De- 
partment is rather peculiar and uncon- 
ventional, as unwarranted and unsustain- 
abie on the facts hereinabove narrated 
and discussed, Similarly, the on. 
cast on the complaint of MLAs. 

lacks judicial propriety in that they were 
Stigmatised and adversely commented 
upon at their back without calling for 
any explanation from them. In Parliae 
mentary democracy elected representa- 
tives have a duty to perform and their 
vigilance in performance of duty without 
anything shown as un ing of them 
cannot be unilaterally chastised. We say 
no more. 


23. It was next earitended that the ac 
tion of the Chief Secretary in suggesting 
that the investigation ` be. taken over by 


‘the ©Œ-B-L- and the acceptance of the 


same ‘by the Chief Minister suffers from ~ : 


‘ legal . malice inasmuch as :the™ Chief. Se- 


1988 . 
cretary and the Chief Minister had no 
jurisdiction, ‘authority or power -to make 
such an order to transfer investigation or 
to direct further investigation when a 
report was already submitted by. . re- 
spondent 4 as investigating officer to the 
Court competent to take cognisance of 
the case. It was, therefore, submitted 
that even though no personal mala fides 
is attributed to the Chief Secretary, once 


he lacked jurisdiction to re-open investi-' 


gation his note would show ‘legal malice. 
Reference was made to` Sheerer v. 
Shield, 1914 AC 808 at p 813 wherein 
it is observed that: 


“Between malice in fact and mame in 
law there is a broad distinction which is 
not peculiar to any particular system of 
jurisprudence. A person who inflicts- an 
injury upon-another person in contraven- 
tion of the law is not allowed to say that 
he did so with an innocent ‘mind; he is 
taken to know the law, and he must act 
within the law. He may, therefore, be 
guilty of malice in law, although so far 
as the state of his mind is concerned, he 
acts ignorantly, and in that sense ono: 
cently”. 


This was affirmed by this ‘Court i Bhut 
Nath Mate v. State of West Bengal; 
(1974) 3 SCR 315 at p. 321. 


22, As pointed out above, if the Chief 
Secretary as the highest executive officer 
at the State level exercising power of 
superintendence over the police of the 
State posted in general police district 
would have powers to suggest change of 
investigating machinery ‘in the circum- 
stances disclosed in the letter dated 
May 11, 1977, of the D. I. G., Railway, the 
report of the Commissioner of South 
Chhotanagpur Division, and the com- 
plaint of MLAs/MLCs., his action could 
hot be said to be without power or 
authority. In our opinion, if he had acted 
otherwise, a charge of inaction or failure 
or default in performance of his duty as 
the highest chief executive officer would 
be squarely laid at his door. He acted in 
the best tradition of the chief executive 
officer in public interest and for vindica- 
tion of truth and in an honest and un- 
biased manner. After all, if he had even 
the remotest bias against anyone, - he 
could have as well suggested in agree- 
ment with the earlier investigation done 


by respondent 6 and the report submitted ` 


by him for. submitting. the charge-sheet 
that a charge-sheet should-be filed. .In 
fact, in the background herein discussed, 
the Chief Secretary with utmost candour, 
' with a view- to vindicating the honour at 
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the administration, - proposed ascertain- 
ment of truth at the hands of C. B.I, a 
body : beyond reproach as far as local 
politics is concerned. The High Court 


“was, therefore, in our opinion, clearly in 


error in casting aspersions on the Chief 
Secretary and the observation ‘whether 
respondent No. 2 is lying- or the Chiet 
Secretary is feeding us with false facts is 


. not for this Court to determine............ 


is an observation belied by the record — 
and unwarranted in the circumstances of 
the case. The contention is wholly un- 
merited. 

23 A PE EEA was made that there 
was serious impropriety in the Super- 
intendent of Railway Police; Mohammad 
Sulaiman, directly addressing a letter to 
the learned Additional Chief Judicial 
Magistrate on February 15, 1979, inform- 
Ing him about the decision of the Gov- 
ernment to continue the investigation 
and, therefore, not to accept the final 
report. It is true that the police officers 
should refrain from addressing commu 
nications to the Court on pending matters 
required to- be determined judicially and 
We express our -disapproval of this con- 
duct. However, it makes no difference in| 
this case because the learned Addl. Chief 
Judicial Magistrate acted not on the lette 
dated February 15, 1979, but on an ap- 
plication . made by the Assistant Public 
Prosecutor in charge of the case and that 
is the legally accepted mode of obtaining! 
a judicial order. 


- 24. The next contention is that the 
High Court was in error in exercising ju- 
risdiction under Article 226 at a stage 
when the Addl. Chief Judicial Magistrate 
who has jurisdiction to entertain and try 
the case has not passed (order) upon the 
issues before him, by taking upon itself 
the appreciation of evidence involving 
facts about which there is an acrimonious 
dispute between the parties and giving a . 
clean bill’ to the suspects against whom 
the first information report was filed. By 
so directing the learned Addl. Chief Ju- 
dicial Magistrate the judgment of the 
High Court virtually disposed of the case 
finally. As we are setting aside the judg- 
ment of the High Court with the result 
that the case would go back to the learn- . 
ed Additional Chief Judicial Magistrate, 
it would be imprudent for us to make any 


observation on. facts involved in the case. 


20. There-is a clear-cut and well d 
marcated sphere of activity in the fleld}- 
of crime detection and crime punishment. 
Investigation of an. offence is the fiel 
reserved for the executiv 


through the police department, the super 
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intendence over which vests in the State 
Government. The executive which is 
charged with a duty to keep vigilance 
over law and order situation is obliged 
to prevent crime and if an offence is al- 
` leged to have been committed it is its 
bounden duty to investigate into the of- 
fence and bring the offender to book. 
Once- it investigates and finds an 
offence having been committed it 
is its duty to collect evidence 
for the purpose of proving the offence, 
Once that is completed and the investi- 
gating officer submits report to the Court 
requesting the Court to take cognisance 
of the offence under Section 190 of the 
Code its duty comes to an end. On a 
cognizance of the offence being taken by 
the Court the police function of investi- 
gation comes to an end subject to the 
provision contained in Section 173 (8), 
there commences the adjudicatory func- 
tion of the judiciary to determine whe- 
ther an offence has been committed and 
if so, whether by the person or persons 
charged with the crime by the police in 


‘its report to the Court, and- to award” 


adequate punishment according to law for 
_the offence proved to the satisfaction of 
the Court. There is thus a well defined 
and well demarcated function in the field 
of crime detection and its subsequent. ad- 
judication between the police and the 
Magistrate. This has been recognised way 
back in King Emperor v. Khwaja Nazir 
Ahmad, (1944) 71 Ind App 203 at p: 213, 
where the Privy Council observed as un- 
der: 


“In India, as has been shown, there is 
a statutory right on the part of the police 
to investigate the circumstances of an al- 
leged cognizable crime without requiring 
any authority from the judicial authori- 
ties and it would, as their Lordships 
think, be an unfortunate result if it 
should’ be held possible to interfere with 
those statutory rights by an exercise of 
the inherent jurisdiction, of the Court. 
The functions of the judiciary and the 
police are complementary, not overlap- 
ping, and the combination of individual 
liberty with a due observance of law and 
order is only -to be obtained by leaving 
each to exercise its own function, always, 
of course, subject to the right of the 
Court to intervene in an appropriate case 
when moved under Section 491 of the 
Criminal Procedure Code to give direc- 
tions in the nature of habeas corpus.. In 
such a case as the present, however, the 
-court’s functions begin when a charge is 
preferred before it, and not until then”. 
, 26. This view of the Judicial Commit- 


tee clearly demarcates the functions of- 
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the executive and the judiciary in the 
field of detection of crime and its subse- 
quent trial and it would appear that the 
power of the police to investigate into a 
cognizable offence is ordinarily not to be 
interfered with by the judiciary, 


27. Some attempt was made to im- 
press us with utterly irrelevant factors 
as to how much freight TISCO is paying 
to the railways every year and even. the 
amount which may become payable in 
view of the disputed facts was also paid 
some time prior to the filing of the first 
information report. We would refrain 
from making even an implied observation 
on any facts involved in the dispute. The 
case is not at a stage where the court is 
called upon to quash the proceedings as 


‘disclosing no offence but the case is at a 


stage where further investigation into the 
offence is sought to be thwarted by in- 
terference in exercise of the extra- 
ordinary jurisdiction. Apart from reite- 
rating the caution administered way 
back in Khwaja Nazir Ahmad’s case that 
unless an extraordinary case .of gross 
abuse of power is made out by those in 
charge of investigation as noted in S. N. 
Sharma v. Bipen Kumar Tiwari, (1970) 3 
SCR 946, the Court should be quite loathe 
to interfere at the stage of investigation, 
a field of activity reserved for police and 
the executive. It would be advantageous 
to extract what this Court observed in’ 
S. N. Sharma's case: 


. “Tt appears to us that, though the Code 
of Criminal Procedure gives to the police 
unfettered power to investigate all cases 
where they suspect that a cognizable of- 
fence has been committed, in appropriate 
cases an aggrieved person can always 
Seek a remedy by invoking the power of 
the High Court under Article 226 of the | 
Constitution under which, if the High: 
Court could be convinced that the power 
of investigation has been exercised by a 
police officer mala fide, the High Court- 
can always issue a writ of mandamus re- 
straining the police officer from misusing 
his legal powers”, 


Not only such a case is not made out but 
the High Court by an utter misconcep- 
tion of its jurisdiction almost directed 
the Magistrate before whom the papers 
are pending to act in a manner as enjoin- 
ed by the High Court. ` How the High 
Court has usurped the jurisdiction of the 
learned Magistrate, the following passage 
from the judgment of the High Court 
would be illustrative. After setting aside 
the impugned order of the learned Magis- 
trate dated February 24, 1979, and re- 
mitting the case to the learned Magis- 


1980. - 


trate, the High Court gave the follow- 
ing direction: 

“He will now proceed to consider the 
final report submitted by the Police 
(C.L D.). I should, however, like to ob- 
serve for the benefit of the learned 
Magistrate that he will bear in mind that 
mere failure to follow rules and regula- 
tions is neither cheating nor breach of 
trust. He will also bear in mind while 
applying himself to the case diary with 
all thoroughness whether there is any 
material to show that the Railways have 
suffered. In order to constitute offence of 
cheating causation of damage or harm to 
a person in body, mind, reputation or 
property is essential. The learned Magi- 
strate will direct his attention to this as- 
pect of the matter. Loss to the Railways 
cannot be presumed merely from the 
fact of irregular booking. The learned 
Magistrate will consider the effect of 
issuing of despatched advice and for- 
warding notes by TISCO at the time of 
despatch of goods. The learned Magi- 
strate will also bear in mind that mere 
failure to pay does not amount to cheat- 
ing for, mere breach of contract is not 
cheating. The attention of the learned 
Additional Chief Judicial Magistrate is 
particularly drawn to the cases of Har- 
krishna Mahatab v. Emperor (AIR 1930 
Pat 209), Major Robert Stuart Wauchope 
v. Emperor (AIR 1933 Cal 800) and the 
State of Kerala v. A. Pareed Pillai (AIR 
1973 SC 326). To my mind the Railway 
as an organisation profited rather than 
lost by the unusual procedure adopted in 
relation to TISCO. The learned Magi- 
strate will also consider whether the 
whole case diary reveals any material in- 
dicating that any public servant had en- 
riched himself either by bribery or by 
breach of faith. After going through the 
case diary thoroughly the learned Magi- 
state will decide de hors the recommen- 
dation of Superintendent of Railway 
Police, respondent No. 7 and C.L D. whe- 
ther any offence had been committed and 
if so which accused should be put on 
trial”. 

28. Is there anything more required 


to write the final epitaph and say amen ` 


by the learned Additional. Chief Judicial 
Magistrate after the finding is recorded 
by the High Court, more especially find- 
Ing of fact that railway organisation has 
profited rather than lost by the unusual 
procedure? It is a clear case of usurpation 
of jurisdiction vested in the learned Addl. 
Chief Judicial Magistrate to take or not 


to take cognisance of a case on the mate-. 


eee placed before him. The High Court 


in exercise of the extraordinary juris- - 
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diction committed a grave error by mak- 
ing observations on seriously disputed 
questions of -facts taking its cue from 
affidavits which in such a situation would 
hardly provide any reliable material. In 
our opinion the High Court was clearly) 
in error in giving the direction virtually 
amounting to a mandamus to close the 
case before the investigation is complete. 
We say no more. | 


29. There are some serious allegations 
made against respondent 6 by the original 
petitioner and some of them were re- 
peated with vehemence even at the hear- 
ing before this Court. We do not pro- 
pose to examine them on merits save and 
except saying that once the investigation 
was taken over by respondent 3 and the 
conclusion reached by respondent 6 and 
his subordinate investigating officer to file 
the charge-sheet was not acted upon, the 
stage at which the case was brought to 
the High Court did not call for investiga- 
tion into the mala fides of respondent 6, 
appellant in the cognate appeal. After 
making him a respondent in the High 
Court an opportunity was taken to cast 
aspersions against his character. His 
whole attitude in registering an offence 
and directing investigation into the 
offence has been questioned though an 
independent officer not even remotely 
connected with police department, the 
Commissioner of Chhota Nagpur Division 
found substance in the first information 
report in the investigation done by re- 
spondent 6 and his conclusion, which 
again was affirmed by D.I.G., Railway, 
not shown to be biased. The High Court 
interfered at the stage where investi- 
gation was to be taken up by an inde- 
pendent agency and, therefore, the so- 
called bias of respondent becomes whol- 
ly irrelevant. It must, however, be 
pointed out that if an information is 
lodged at the police station and an offence 
is registered, the mala fide of the infor- 
mant would be of secondary importance 
if the investigation produces unimpeach- 
able evidence disclosing the offence. We, 
therefore, consider the aspersions cast 
on the character of respondent 6 and the 
allegations of mala fides made against 
him virtually accepted by the High Court 
in entirety as utterly irrelevant and the 
same may be treated as expunged for the 
purposes of this appeal 


30. We acccordingly allow Criminal 
Appeal 301/79, quash and set aside the 
order of the High Court and restore the 
order passed by the learned Addl. Chief 
Judicial Magistrate, Jamshedpur, dated 
February 24, 1979. In view of this order 
it is not necessary to pass any final order 
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in the cognate appeal (Criminal Appeal 
300/79) preferred by respondent 6. 
Appeal allowed. 
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Civil Appeals Nos. 13-15 (NT) of 1973, 
D/- 19-8-1979. 

M/s. Ukhara Estate Zamindaries (Pvt.) 
Ltd., Appellant v. The Commissioner of 
Income-tax, West Bengal, Calcutta, Re- 
spondent. 

Income-tax Act (1961), S. 4 — Receipt 
whether income or capital receipt. AIR 
i971 Cal 125, Reversed. 

The Assessee was incorporated on July 
3, 1920 for the purpose of taking over 
the Zamindari properties pertaining to 
the Ukhara Estate which belonged to Rai 
Pullin Behari Singha Bahadur and the 
late Gosta Behari Lal Singha. Therefore, 
on incorporation by an Indenture dated 
July 5, 1920 the assessee took a lease of 
the extensive Zamindari pertaining to 
the said Estate for a term of 999 years 
and also took on assignment of movables, 
including Government promissory notes 
and jewellery belonging to the members 
of the lessor’s family and the arrears of 
rents and cesses, debts, decrees, etc. due 
by the tenants of the said Estate. The 
quit rent receivable the lessors for 
the lease was Rs. 100/- per annum and 
the assessee also undertook to pay the 
revenue and cesses payable to the supe- 
rior landlords in respect of the Zamindari 
Clause 3 of the Memorandum of Associ- 
ation set out the various objects for 
which. the assessee was formed and 
though sub-cl. (a) thereof showed that 
the assessee was primarily incorporated 
for the purpose of taking over the assets 
of the lessors’ family. Sub-cl. (b) em- 
powered the assessee ‘to purchase, take 
on lease or otherwise acquire and to 
traffic in land, house and other property 
aeia and generally to deal in or traffic 
by way of sub-lease, exchange or other- 
wise with land and house property...... j 
The Estate taken on lease comprised 
substantial coal bearing lands and mines 
which the assessee started giving on sub- 
lease in various parcels’ to well-known 
colliery companies for various terms of 
long duration. During the three account- 
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ing years in question the. assessee grant-— 
ed several sub-leases for which it re- 
ceived salami and premia and there were 
also acquisitions of the portions. of the 
Estate by the Land Acquisition Collector 
for which it received compensation. 


Held that the assessee was primarily in- 
corporated for the purpose of preservation 
and management of the family estate of 
the lessors. That this was the primary ob- 
ject became clear from the facts that 
nominal quit rent of Rs. 100/- per year 
was payable by the assessee to the les- 
sors for the lease. of the Zamindari Estate 
obtained by it for 999 years and that 
along with the lease the assessee also 
obtained an assignment of moveables in- _ 
cluding Government promissory notes and 
jewellery belonging to the members of 
the lessors’ family which could only be 
for preservation and better management. 
Secondly, the assessee did not indulge 
in any business of acquiring other lands. 
Thirdly, the transactions of granting sub- 
leases of coal bearing lands and mines 
were by way of management of the 
Estate as land-owner, and not to deal 
with the leasehold interest as a stock- 
in-trade or trading asset. -The dealings 
could not be regarded as business trans- 
actions in real property. Hence the re- 
ceipt on account of salami, and. premia 
received by the assessee during the ac- 
counting years in question must be re- 
garded as receipt of a capital nature. 
The amounts of compensation received 
by the assessee for compulsory acquisi- 
tion of portions of land would obviously 
partake the character of capital receipt . 
inasmuch as compulsory acquisition could 
not he said to be a voluntary transac- 
tion or a voluntary deal entered into by 
the assessee with the Land Acquisition 


` Collector and the compensation would be 


a substitute for the capital asset lost by 
the assessee, The existence of the power 
in the Memorandum of Association to 
traffic in sub-leases of lands though re- 
levant was clearly not decisive. AIR 1971 
Cal 125, Reversed; (1963) 47 ITR 195 
(Mad) and AIR 1962 SC 429, Rel. on. 
(Paras 8, 9, 10, 11, 13) 
Cases Referred : Chronological: Paras 
(1966) 60 ITR 65: AIR 1966 SC 1256 


2, 4; 7, 8 
(1963) 47 ITR 195 (Mad) 2 
(1962) 44 ITR 362: AIR 1962 SC 429 
- 38, 6, 8 


Mr. P. Burman, Sr. Advocate (Mr. Su- 
brata Ghosh and Mr. S. Ghosh, Advo- 
cates with him), for Appellant; Mr. B. B. 


‘Abuja and Miss A. Subhashini, Advo- 
- gates, for Respondent, 
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TULZAPURKAR, J.:— These appeals 
by special leave involve a common ques- 
tion regarding the taxability of certain 
amounts received by the appellant com- 
(hereinafter- referred to as “the 
assessee”) during the three accounting 
years, namely, 1359 B. S., 1360 B. S. and 
1361 B. S. relevant to the assessment 
years 1953-54, 1954-55 and 1955-56 and 
the question is whether those amounts 
represented business income or receipts 
of a capital nature? l 


2. The facts giving rise to the question 
may briefly be stated: The assessee was 
incorporated on July 3, 1920 for the pur- 
pose of taking over the Zamindari pro- 
perties pertaining to the Ukhara Estate 
which belonged to Rai Pullin Behari 
Singha Bahadur and the late Gosta 
Behari Lal Singha. Therefore, on incor- 
poration, by an Indenture dated July 3, 
1920 the assessee took a lease of the ex- 
tensive Zamindari pertaining to the said 
Estate for a term of 999 years and also 
took an assignment of moveables, includ- 
ing Government promissory notes -and 
jewellery belonging to the members of 
the lessor’s family and the arrears of 
rents and cesses, debts, decrees, etc. due 
by the tenants of the said Estate, the 
properties passing to the assessee being 
specified in the schedule appended there- 
to. The consideration for the said lease 
and assignment was fixed at Rs. 4,08,000/- 
which was paid and satisfied by the as- 
sessee by allotting. and issuing its 4,080 
fully paid up shares to-the lessors. The 
quit rent receivable by the lessors for the 
lease was Rs. 100/- per annum and the 
assessee also undertook to pay the reve- 
nue and cesses payable to the superior 
landlords in respect of the Zamindari. 
Clause 3 of the Memorandum of Associa- 
tion sets out the various objects for which 
the assessee was formed and though sub- 
cl. (a) thereof showed that the assessee 
was primarily incorporated for the pur- 
pose of taking over the assets of the les- 
sors’ famil; upon the.terms and condi- 
tions set forth in the Draft, Agreement 
referred to in Article 3 of the Articles of 
Association, sub-cl. (b) of cl. 3 of the 
Memorandum empowered the assessee "to 
purchase, take on lease or otherwise ac- 
quire and to traffic in land, house and 


other property....i...ceeseee and generally . to 


deal in or traffic by way of sub-lease, . 


or otherwise with land and 
house property......... ” The Estate taken 
on. lease comprised substantial coal bear- 
ing lands and mines which the assesses 
started giving on sub-lease in .-various 
parcels to well-known colliery companies 


Lid: v. L-T. Commr., W. B. S.C. 341 


for various. terms of long. duration. Dur- 

ing the three accounting years n ques- . 
tion the assessee granted several sub- 
leases for which it received salami and 
premia and: there were also acquisitions 


‘of the portions of the Estate by the Land 


Acquisition Collector for which it re- 
ceived compensation. The total amount 
of salami, premia and the compensation 


received by the assessee in the three 
accounting years were respectively 
Rs. 22,197/-, 1,88,417/- and 73,327/- and 


the question arose whether these receipts 
were business income or receipts of a 
capital nature. The Income-tax Officer 
rejected the contention of the assessee 
that the receipts were of a capital nature 
and he included the said amounts in the 
total income of the assessee in each year 
as its business income holding that tha 
assessee carried on business’ in leasehold 
rights and real property. On appeal by 
the . assessee, - however, the Appellate 
Assistant ‘Commissioner reversed the find- 
ing of the Income-tax Officer and exclud- 
ed the -amounts in question from the 
total income of the assessee following 
the decision of the Tribunal rendered on 
June 7, 1960,- in the assessee’s case for 
the earlier assessment.-years 1946-47, 
1947-48 and 1948-49. The matter was 
carried by the Income-tax Officer in fur- 
ther appeals to the Tribunal, but the 
‘Tribunal by its .common order dated 
June 29, 1963 dismissed the departmental 
appeals holding that the receipts were of 
a capital nature not liable to be includ- 
ed in the taxable income of the assessee. 
In coming to that conclusion the Tribu- 
Nal mainly relied upon cl. 3 (a) of the 
Memorandum of Association, Article 3 of 
the Articles of Association and the terms 
and conditions set forth in the Draft 
Agreement (in accordance with which the 


. Indenture dated July 5, 1920 was exe- 


cuted) which showed that the assessee 
had been primarily incorporated for the 
purpose of the conservation and manage- 
ment of the Family Estate of the léssors, 
that, in fact, the assessee was not carry- 
ing on the business of taking leases and 
granting sub-leases inasmuch as it had 
not taken on lease any other property 
from anyone else since 1920 up to date 


and that the transactions of granting sub- 


leases of long duration to various colliery 
companies were. by. way of management 
of real. property by the assessee as owner 
of -leasehold interest - and. as -such the 
receipts .on- account of .salami, premia 


and .-compensation were of a capital 


nature. The Tribunal relied‘ upon and 
applied the ratio of the decision of the 
Madras High Court in P. K. N, Company 
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195 which has since been confirmed by 
this Court in (1966) 60 ITR 65. 


3. At the instance of the Revenue the 
Tribunal: referred to the High Court for 
its opinion the following question: 


“Whether on the facts and in the cir- 
cumstances of the case, the Tribunal 
was justified in excluding the sums of 
Rs. 22,197/-, Rs. 1,88,417/- and Rs. 73,327/- 
from the total income of the assessee for 
the years 1953-54, 1954-55 and 1955-567?” 
The High Court answered the question in 
favour of the Revenue by holding that 
the receipts were not of a capital nature 
and were includible in the total income 
of the assessee as its business income. 
The High Court took the view that the 
assessee could not be regarded as a 
purely family, concern incorporated for 
the preservation and ‘management of the 
family assets for maintenance of the les- 
sors’ family especially as no provision 
had been made in its Memorandum of 
Association or Articles of Association 
conferring any right or share on new 
members that may be born in the copar- 
cenery, it being admitted that Ukhara 
Zamindars constituted a Mitakshara Joint 
Family. Relying upon the several objects 
set out in the Memorandum of Associa- 
tion, particularly the one indicated in 
cL 3 (b) (which permitted trafficking by 
way of sub-leases) and further relying 
on what it called two special features of 
the assessee, namely, declaration of 
dividend and creation of reserve fund by 
it, the High Court held the -assessee to 
be a trading concern and that it had 
dealt with its leasehold rights in the 
lands as trading assets by using them .to 


earn income, rent, royalty, salami, 
premia, etc. and, therefore, the 
receipts by way of salami, or 


premia were trading receipts and profits 
therefrom were ‘business income, In 
other words, the High Court held that 
the assessee as a trading concern had 
dealt with its leasehold interest in 
Zamindari property not as an owner but 
as a trader and, therefore, the receipts 
in question were includible in the total 
income of the assessee as business income. 
The High Court relied upon the decision 
of this Court in Karanpura Development 
Co. Ltd. y. Commr. of Income-tax, West 
Bengal, (1962) 44 ITR 362. It is this view 


of the High Court that has. been chal- 


lenged before us by the counsel for the 
assessee in these appeals, 


' 4, In support of the appeals, counsel 
for the assessee raised two or three con- 
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tentions. In the first place he contended 
that the High Court was in error in 
coming to the conclusion that the 
assessee was a trading concern and that 
it had dealt with its leasehold interest 
in the Zamindari property as a trading 
asset by using the same to earn income, 
rent, royalty, salami, premia, etc. He 
pointed out that in. coming to that con- 
clusion the High Court had wrongly 
allowed itself to be considerably influ- 
enced by the three factors: (a) existence 
of several objects set out in CL 3 of its 
Memorandum of Association, (b) declara- 
tion of dividend by it and (c) creation of 
reserve fund by it, as according to him 
none of these factors would show that the 
assessee had actually dealt with its 
leasehold interest in the Zamindari pro- 
perty as a trader. Secondly, he contend- 
ed that the real question was whether 
after incorporation and after acquiring 
the lease of the Zamindari Estate, which 
included substantial coal bearing lands 
and mines, the assessee had dealt with 
its leasehold interest -as a land-owner 
or not and he urged that the manner in 
which the assessee granted sub-leases of 
the lands in different parcels to various 
well-known colliery companies for va- 
rious terms of long duration extending 
over 900 years clearly showed that such 
transactions of granting sub-leases were 
transactions in the nature of management 
of the estate as owner of the land and, 
therefore, the receipts by way of salami, 
premia and.compensation will have to be 
regarded as receipts of a capital nature 
and in that behalf he ‘placed reliance 
upon cl. 3 (a) of the Memorandum, Arti- 
cle 3.of Articles of Association and the 


terms and conditions of the Draft Agree- 


ment in accordance with which the In- 
denture dated July 5, 1920: was executed, 
which showed that the assessee had been 
primarily incorporated for the purpose of 
preservation and management of the 
family Estate of the lessors He also 
pointed out that admittedly it was not 
the business of the assessee to run colli- 
eries nor did it in fact run any colliery 
on its own but it merely granted sub- 
leases of various parcels, of land to col- 
liery companies which were transactions 
by way of management of the family 
estate in fulfilment of the primary ob- 
ject for which it was incorporated. In 
support of his contentions he relied upon 
this Court’s decision in P.K.N. Co.’s case 


(supra). 


‘5. On the other hand, counsel Tot the 
Revenue pressed for our acceptance the 
view taken by the High Court. In parti- 
cular, he invited our attention to cl. 3 (b) 
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of the Memorandum of . Association 
which conferred power on the  assessee 
not merely to purchase, take on lease or 
otherwise acquire and to traffic in land, 
house and other property but also “gene~ 
rally to deal in or traffic by way of sub- 
lease, exchange or otherwise with land 
and house property etc.” and urged that 
the several transactions of granting sub- 
leases of coal bearing lands and mines 
to various colliery companies on pay- 
ment of rent, royalty, salami and premia 
must be regarded as business transac- 
tions entered into in pursuance of its 
trading object and, therefore, the. High 
Court was right in coming to the conclu- 
sion that the assessee had dealt with its 
rights in leasehold land as stock-in-trade 
or trading assets and the receipts by way 
of salami, premia or compensation were 
its business income. For the reasons 
which we shall indicate presently it is 
impossible to accept the High Court’s 
view in the matter and we have to up- 
hold the conclusion reached by the Ap- 
pellate Tribunal. 


6. The legal principle or ‘the test 
which should govern the question of the 


type that has arisen in these appeals has - 


been clearly enunciated by this Court in 
Karanpura Development Co. Ltd. case 
(supra). The assessee in that case was a 
company formed with the object, inter 
alia, of acquiring and disposing of under- 
ground coal mining rights in certain coal 
fields. The Memorandum of Association 
of the company enumerated other objects, 
such as coal raising, but the assessee 
restricted its activities to acquiring coal 
mining leases over large. areas, develop- 
ing them as coal fields and then sub- 
jeasing them to collieries and other com- 
panies. The leases were acquired for a 
term of 999 years and were sublet for 
the balance of the term of the respective 
leases minus two days. The company 
never worked the coal fields with a view 
to raising coal, nor did it acquire or sell 
coal raised by the sirb-lessees. As against 
a salami of Rs. 40 per bigha which the 
assessee had paid, it realised from the 
sub-lessees Rs. 400 per bigha as salami. 
In addition, the assessee charged certain 
royalties at rates higher than those it had 
‘agreed to pay under the head leases. The 
company admitted that the income from 
the royalties was taxable. The question 
was whether the amounts received by the 
assessee as salami for granting the sub= 
leases constituted trading receipts in its 
hands and the profit therefrom was as~ 
sessable to tax under the Indian Income- 
tax Act, 1922. Having regard to the ob- 
jects for which the company was form- 
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ed as well as the nature of operations 
which the company indulged in, this 
Court held that the transactions of ac-’ 
quiring leases and turning them to ac- 
count by way of sub-leases were in the 
nature of trading activity within the ob- 
jects of the company and not enjoyment 
of property as land-owner and the 
amounts received by way of salami 
were trading receipts and the profits 
therefrom -were liable to income-tax. Ob- 
serving that the dividing line between 
the two types of operations was difficult 
to find and after referring to a number 
of decisions both English and Indian, this 
Court at page 377 of the report enunciat- 
ed the principle in the following words: 
“Ownership of property and leasing it 
out may be done as a part of business, 
or it may be done as land-owner. Whe- 
ther it is the one or the other must ne- 
cessarily depend upon the object with 
which the act is done. It is not that no 
company can own property, and enjoy it 
as property, whether by itself or by giv- > 
ing the use of it to another on rent. 
Where this happens, the appropriate 
head to apply is “income from property” 
(Section 9), even though the company 
may be doing extensive business other- 
wise. But a company formed with the 
specific object of acquiring properties not 


. with the view to leasing them as pro- 


perty but to selling them or turning them - 
to account even by way of leasing them 
as an integral part of its business, can- 
not be said to treat them as land-owner 
but as trader. The cases which have been 
cited in this case both for and against 
the assessee company must be applied 


- with this distinction properly borne in 


mind, In deciding whether a company 
dealt with its properties as owner, one 
must see not to the form which it gave 


‘to the transactions but to the substance 


of the matter.” 


7. The other decision of this Court in 
P.K.N. Co.’s case (supra) is equally im- 
portant for certain aspects and their 
significance in determining the question 
in the instant case have been clarified. 
In that case the partners of a firm, known 
as ‘P.K.N.’ formed a private company 
and transferred to it all their assets and 
properties consisting of 3000 acres of 
rubber and coconut plantations besides 
vacant sites and houses. The membership 
of the company was restricted to the 
members of PKN firm and in considera- 
tion of the transfer of all the assets and 
properties of the aggregate value of 
16,50,000 dollars to the company, the 
partners of the firm were allotted shares 
of the face value of 6,60,000 dollars, the 


_ question at issue, (b) 
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balance remaining outstanding as a. debt 
due to the firm. Limitations on the ad- 
mission of the members to the company 
and other attendant features indicated an 
intention of conserving the properties of 
the members of the firm: The Memo- 
randum of Association of the Company 
specified, inter alia, the following ob- 
jects: (1) to purchase or acquire and to 
sell, turn to account, dispose of and deal 
with property and rights of any kind, 
and (ii) to sell, manage, develop or dis- 
pose of or otherwise deal with any part 
of the properties, rights and privileges 
of the company. Large amounts of money 
were spent on cultivation and develop- 
ment of rubber and coconut plantations 
and substantial income was derived 
therefrom but certain uneconomical and 
inconvenient plots were sold by the Com- 
pany in 1940 and 1941. Between the years 
1942 and 1945, when Malaya was under 
. Japanese occupation, some further plots 
of land were sold. Thereafter, in 1948, 
1949 and 1950, lands were sold from time 
to time at profit. As a result of these 
disposals, the total holding of the com- 
pany was reduced to about 2,000 acres 
of rubber estates, some houses and the 
Lee estate. The question was whether 
the profits realised by the company dur- 
Ing the accounting year relevant to the 
assessment year 1951-52 from the sale of 
the properties to the tune of 1,41,328 
Malayan dollars could be brought to tax? 
On these facts this Court held that the 
primary object of the company was to 
take over the assets of the firm, to carry 

on the business of planters and to earn 
erodes by the sale of rubber; the acquisi~ 
tion of the estates was not for the pur- 
poses of carrying on ‘business in real 
estate. This Court further held that the 
incidental sale of uneconomical or incon- 
venient plots of land could not convert 
what was essentially an investment into 
a business transaction in real estate. The 
amount of 1,41,326 Malayan dollars being 
capital accretion was not chargeable as 
income. Such conclusion was reached not- 
withstanding that the Memorandum of 
Association of the company conferred 
. power on it to sell or turn to account, 
dispose of or deal with. the properties 
and rights of all kinds. This Court clari- 
fied the significance of three aspects 
thus: (a) the purposes or objects for 
which a limited company was incorpo- 
rated had no decisive bearing on the 
the circumstance 
that a single plot of land was acquired 


and was thereafter sold, asa whole or in 


plots was not decisive. and (c). nor was. 


profit motive in entering into a transac- 
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` case (supra) has clearly laid down tha 
the existence of the power in the Memo- 
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tion decisive, but the question whether 
in purchasing and selling land the tax- 
payer entered upon a business activity 
had to be determined in the light or the 
facts and circumstances. 


8. In the instant case also the main 
question that arises for determination is 
whether, after acquiring leasehold inter- 
est in Zamindari Estate in granting the 
several sub-leases of coal bearing lands 
and mines and receiving the salami and 
premia and in receiving compensation for 
compulsory acquisition of its lands the 
assessee dealt with its leasehold interest 
in the lands as a land-owner or carried 
on ‘business with it treating it as its stock- 
in-trade or trading asset? It is obvious 
that if the case falls within the former 
category the receipts by way of salami, 
premia and compensation will be capital 
receipts but if it falls within the latter 
the receipts will be trading receipts and 
profits therefrom business income. Hav- 
ing regard to the ratio of the decision in 
Karanpura Development Co.’s case (su- 
pra) it is clear that for deciding that 
question regard must be had to the real 
nature and object.or purpose 


transactions entered into by the asses- 


of the - 


see over the years. Before we proceed to - 
examine the nature and object or pur- : 


pose of the transactions: we would like to ' 


point out how and where the High Court 
has gone wrong in answering the issue 
against the assessee. In the first place 
the High Court has erroneously 


without actually examining the real na- 
ture and object of the transactions of 
sub-leases entered into by the  assessee 
with several colliery companies. Second- 


ly, in arriving at that conclusion thej, 


High Court has been greatly influenced 
by three factors, (a) existence of the 


power in its Memorandum of Association| | 


enabling the assessee to indulge in traffic 
king in land by way of sub-leases of th 
land, (b) declaration of dividend at a hig 
rate of 25 per cent by the assessee fo 
the relevant years and (c) creation o 
reserve fund by the assessee pursuant t 


High Court has given such undue weigh 
to these factors that it has almost regard 
ed them as decisive factors. P.K.N. Co.’ 


randum of Association to traffic in su 
leases of lands though relevant woul 
clearly be not decisive. In our view,. de- 
claration of dividends and creation of 
reserve fund are -not features peculiar. t 
a- trading concern, . for, it.is equally con 










ore aay 


treated . 
the assessee as a trading concern qua its- 
leasehold interest in the Zamindari estate - 
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ceivable that a non-trading incorporated 
entity like an investment company can 
declare dividends and may also create 
fund and, therefore, these so-called ‘spe- 
cial features’ are not decisive of the qués- 
tion whether the incorporated entity is 
a trading concern or not. In deciding that 
question what is of importance is how it 
has dealt with its assets or properties, 
whether as a land-owner or a trader 
treating the assets or properties as - its 


stock-in-trade and it is the manner of- 


dealing with its assets, the real nature of 
the operations pertaining to them and 
the object with which such operations 
are done that assume importance. This 
aspect has not been properly considered 
by the High Court, 


9. Looking at the issue from ‘the afore- 
said angle there are several facts’ and 
circumstances emerging from the record 
which clearly show that the assessee has 
been dealing with its leasehold interest 
tn Zamindari property as a land-owner 
and not as a trader. In the first place, as 
has been rightly found by the Tribunal, 
the assessee was primarily incorporated 
for the purpose of preservation and 
thanagement of the family estate of the 
lessors. This is clear from cl. 3 (a) of the 
Memorandum of Association, Article 3 
of the Articles of Association and the 
terms and conditions set forth in the 
Draft Agreement in accordance with 
which the indenture dated July 5, 1920 
was executed. That this was the primary 
object also becomes clear from the facts 
that a nominal quit rent of Rs. 100 per 


year was payable by the assessee to the 


lessors for the lease of the Zamindari 
estate obtained by it for 989 years and 
that along with the lease the ‘assessee also 
obtained an assignment of moveables in- 
cluding Government promissory notes 
and jewellery belonging to the members 
of the lessors’ family; assignment of Gov- 
ernment promissory notes and jewellery 
could only be for preservation and better 
management, The High Court felt what 
militated against the concept of the as- 
sessee being purely a family concern in- 
corporated for the purpose of preserva- 
tion and management of family assets 
for the maintenance of lessors’ family 
was that no provision has been made in 


its Memorandum of Association and Arti- - 


cles of Association conferring any right 
or share on new members that may - be 
born in the Mitakshara joint family of 
the lessors but it is difficult to appreciate 
this view. On the other hand, allotment 
of shares of the assessee to a few mem- 


bers of the lessors’ family and absence. 


of a provision conferring any right or 
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interest in the shares on the new arrivals 


.im the family would be more conducive 


to preservation and proper management 
of the family assets. 


10. Secondly, ‘admittedly since 1920 
up to date the assessee had not taken 
lease of any other property from any- 
one else except the lease of the Zamin- 
dari estate under the Indenture dated 
July 5, 1920, a pointer to the fact that 
the assessee did not indulge in any busi- 
ness of acquiring other lands. 


11. Thirdly; — and this is vital — the 
manner in which the assessee dealt -with 
the leasehold interest in Zamindari 
estate obtained under the Indenture dated 
July 5, 1920, over the years clearly shows 
that the transactions of granting sub 
leases of coal bearing lands and mines 
were by way of management of th 
estate as landowner. The Tribunal in its 
earlier order dated June 7, 1960 for the 
assessment years 1946-47, 1947-48 and 
1948-49, a copy of which had been made 
a part of the record of the case, has 
brought out certain relevant facts in that 
behalf. The Tribunal has pointed out that 
during the first 11 years of its incorpora- 
tion the assessee did not grant any sub- 
lease of any land to anyone. In 1339 B. 5. 
the assessee received a sum of Rs. 7,500 
on account of salami or premia from 
Burrakur Coal Co. Ltd. a party who was 
already a lessee under the predecessors 
of the assessee in respect of coal mining 
right in mouza Bankola, in 1340 B.S. 
There was another lease granted to the 
said coal company where the premium 
was 2,893-7-0. Thereafter for several 
years there was no lease-granted to any- 
body. In 1349 B.S. another lease was 
granted to the same Burrakur Coal Co., 
the premium being Rs. 2268-12-0. In 1350 
B.S. there was no lease granted to any- 
body., Then between 1351 B.S. and 1354 


.B. S. several sub-leases of different par- 


cels of coal bearing lands and mines were 
granted by the assessee to well-known 
companies for varying terms of long du- 
ration extending over 900 years for 
which the assessee received salami and 
premium but the fact that such sub- 
leases were for long duration extending 
to over 900 years clearly shows that the 
same parcel.of land has been dealt with 
only once for granting the sub-leases. In 
the three accounting years relevant to 
the assessment years in question in the 


` instant casé also sub-leases had been 


granted of different parcels for long du- 
ration of over 900 years. Such manner 
of dealing with leasehold interest by the - 
assessee over the years clearly shows 
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that these. transactions of granting sub- 
leases were in the nature of acts done in 
the management of the Estate. The ob- 
ject in granting such sub-leases was not 
to deal with the leasehold interest as a 
stock-in-trade or trading asset. The deal- 
ings cannot be regarded as ‘business 
transactions in real property. 

12. Fourthly, though the Memoran- 
dum of Association empowered the as- 
sessee to do business in collieries, ad- 
mittedly it did not in fact run or work 
any colliery on its own nor did any busi~ 
ness as miners or coal dealers or coke 
manufacturers, mica dealers, etc. 


13. Having regard to the above facts 


it seems to us clear that the receipts on. 


account of salami, and premia received 
by the assessee during the accounting 
years in question, must be regarded as 
receipts of a capital nature. So far as the 
amounts of compensation received by the 
assessee for compulsory acquisition of 
portions of land are concerned, the same 
would obviously partake the character 
of capital receipt inasmuch as compul- 
sory acquisition could not be said to be a 
voluntary transaction or a voluntary 
deal entered into by the assessee with the 
Land Acquisition Collector and the com- 
pensation would be a substitute for the 
capital asset lost by the assessee. 

High 


14, In our view, therefore, the 
Court had erred in answering the ques- 
tion in favour of the Revenue and the 
Tribunal’s view that the receipts in ques- 
tion were receipts of a capital nature 
and, therefore, not includible in total 
income of the assessee, was correct. 


15. In the result the appeals are 


allowed and the Revenue will pay the 


costs of the appeals to the assessee. 
Appeals allowed. 
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(A) M. P. General Sales Tax Act (2 of 
1958), S. 2 (0) — Central Sales Tax Act 
(1956), S. 2 (h)}—Sale of cement— Amount 
of freight forms part of sale price. 


By reason of the provisions of the 
Cement Control Order, 1967, which gov- 
erns the transactions of sale of cement 
entered into by the assessee with the 
purchasers, the amount of freight forms 
part of the sale price within the meaning 
of the first part of the definition of term 
‘sale price’ contained in S. 2 (0) of the 
M. P. General Sales Tax Act (2 of 1959) 
and S. 2 (h) of the Central Sales Tax Act, 
1956 and is includible in the taxable 
turnover of the assessee. AIR 1978 SC 
1496, Foll. (Para 3) 


(B) M. P. General Sales Tax Act (2 of 
1959), S. 43 — Central Sales Tay Act 
(1956), S. 9 (2) — Incorrect return, not 
accompanied by guilty. mind — Penalty 
cannot be imposed. 


A return cannot be said to be ‘false’ 
unless there is an element of deliberate- 
ness in it. Where the assessee does not 
include a particular item in the taxable 
turnover under a bona fide belief that he 
is not liable so to include it, it will not 
be right to condemn’ the return as a 
‘false’ return inviting imposition of 
penalty, S. 43 of the M. P. General Sales 
Tax Act or S. 9 (2) of the Central Sales 
Tax Act providing for imposition of. 
penalty is penal in character and unless 


- the filing of an inaccurate return is ac- 


companied by a guilty mind, the section 
cannot be invoked for imposing penalty. 
AIR 1970 SC 253, Foll (Prs. 5, 6) . 
Cases - Referred: Chronological Paras 


(1979) 1 SCR 276 : AIR 1978 SC 1496 :` 
1978 Tax LR 2258 3, 4 
(1970) 25 STC 211: AIR 1970 SC 253 § 

Mr. V. 5. Desai, Sr. Advocate (C. A. 
No. 191/78) Mr. B. R. Agarwala & Mr. 
P. G. Gokhale, Advocates, for Appellants; 
Mr. S. K. Gambhir, Advocate, for Respon- 


dents. 


P. N. BHAGWATI, J.:— These appeals 
by special leave raise common questions 
of law and it would be convenient to dis- 
pose them of by a single judgment. 

2. .The assessee effected certain trans- 
actions of sale of cement in accordance 
with the provisions of the Cement Con- 
trol Order during the assessment period 
lst August, 1871 to 3lst July, 1972. and in 
the course of the assessment of the asses- 
see to sales tax under the Madhya Pra- 
desh Generals Sales Tax Act, 1958 and 
Central Sales Tax Act, 1956, a question 
arose whether the amount of freight 
which was included in the ‘free on rail 
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destination railway station’ price, but 
which was paid by the purchasers and 
hence deducted from the price shown in 
the invoices sent to the purchasers, form- 
ed part of the sale price so as to be liable 
to be included in the taxable turnover of 
the assessee. The assessee, proceeding on 
the basis that the amount of freight did 
not form part of the sale price and was 
not includible in the taxable turnover, 
did not show it in the returns, but the 
Assistant Commissioner of Sales Tax took 
the view that having regard to the pro- 
visions of the Cement Control Order, 
‘the amount of freight formed part of the 
sale price and was includible in the tax- 
able turnover of the assessee and on this 
view, he passed two orders of assess- 
ment, one under the Central Sales Tax 
Act, 1956 and the other under the Madhya 
Pradesh General Sales Tax Act, 1958, in- 
cluding the amount of freight in the tax- 
able turnover of the assessee and levying 
tax upon it and also imposing heavy 
penalty on the assessee on the ground 
that the assessee had failed to disclose 
in its returns the amount of freight as 
forming part of the taxable turnover. 
The same position obtained also in regard 
to the assessment period 15th November, 
1971 to 31st July, 1972 and a similar 
order bringing the amount of freight to 
tax and imposing heavy penalty on the 
assessee was passed by the Assistant 
Commissioner of Sales Tax under the 
Madhya Pradesh General Sales Tax Act, 
1958. Since the question as to whether 
in respect of transactions of sale of 
cement governed by the Cement Control 
Order, the amount of freight formed part 
of the sale price and was liable to be in- 
cluded in the taxable turnover of the 
dealer, was pending decision in this Court, 
the assessee preferred appeals directly to 
this Court by special leave against the 


Orders of assessment made by the As- . 


sistant Commissioner of Sales Tax. The 
assessee challenged in the appeais not 
. only the inclusion of the amount of 
freight in the taxable turnover of the 
assessee, but also the imposition of 
penalty for not showing the amount of 
freight as forming part of the taxable 
turnover in the returns. ; 

3. So far as the first question is con- 
cerned, namely, whether the amount of 
freight formed part of the sale price and 
was includible in the taxable turnover 
of the assessee so as to be exigible to 
sales tax, it stands concluded by a recent 
decision given by this Court in Hindustan 
Sugar Mills v. State of Rajasthan, (1979) 
1 SCR 276. It has been held by this Court 
in that case that by reason of the provi- 
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sions of the Cement Control Order, 1967, 
which governed the transactions of sale 
of cement entered into by the assessee 
with the purchasers, the amount of 
freight formed part of the sale price 
within the meaning of the first part of 
the definition of that term contained in 
Sec. 2 (p) of the Rajasthan Sales Tax Act, 
1954 and Section 2 (h) of the Central 
Sales Tax Act, 1956 and was includible 
in the taxable turnover of the assessee. 
The definition of ‘sale price’ in S. 2 (o) 
of the Madhya Pradesh General Sales 
Tax Act, 1958 is materially in the same 
terms as Section 2 (p) of the Rajasthan 
Sales Tax Act, 1954, and this decision 
must therefore equally apply under the 
Madhya Pradesh General Sales Tax Act, 
1958 and it must be held that the amount 
of freight formed part of the sale price 
within the meaning of the first part of 
the definition of that term in Sec. 2 (o) 
of the Madhya Pradesh General Sales 
Tax Act, 1958 and Section 2 (h) of the 
Central Sales Tax Act, 1956 and was 
rightly included in the taxable turnover 
of the assessee, 


4. We may point out that the observa- 
tions made by this Court in the Order 
dated 31st August, 1979 allowing the Re- 
view Application of the assessee in 
Hindustan Sugar Mills case (supra) are 
equally applicable in the present case and 
the State will do what is fair and just to 
the appellant as indicated by this Court 
in that Order. l 

5 The next question that arses for 
consideration is’ whether the Assistant 
Commissioner of Sales Tax was right in 
imposing penalty on the assessee for not 
showing the amount of freight as form- 
ing part of the taxable turnover in its 
returns. The penalty was imposed under 
S. 43 of the Madhya Pra. General Sales 
Tax Act, 1958 and Section 9, sub-sec. (2) 
of the Central Sales Tax Act, 1956 on 
the ground that the assessee had furnish- 
ed false returns by not including the 
amount of freight in the taxable turn- 
Over disclosed in the returns. Now it is 
difficult to see how the assessee could be 
said to have filed ‘false’ returns, when 
what the assessee did, namely, not in- 
cluding the amount of freight in the tax- 
able turnover was under a bona fide be- 
lief that the amount of freight did not 
form part of the sale price and was not 
includible in the taxable turnover. The 
Contention of the assessee throughout 
was that on a proper construction of the 
definition of ‘sale price’ in Section 2 (0) 
of the Madhya Pradesh General Sales 
Tax Act, 1958 and S, 2 (h) of the Central 
Sales, Tax Act, 1956, the amount of 
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freight did not fall within the definition 
and was not liable to be included in the 
taxable turnover. This was the reason 
why the assessee did not include the 
amount of freight in the taxable turnover 
in the returns filed by it. Now, it can- 
not be said that this was a frivolous con- 
tention taken up merely for the purpose 
of avoiding liability to pay tax. It was 
a highly arguable contention which re- 
quired serious consideration by the Court 
and the belief entertained by the asses- 
see that it was not liable to include the 
amount of freight in the taxable turn- 
over could not be said to be mala fide or 
unreasonable. What Section 43 of the 
Madhya Pradesh General Sales Tax Act, 
1958 requires is that the assessee should 
have filed a ‘false’ return and a return 
cannot be said to be ‘false’ unless there 
is an element of deliberateness in it. It 
is possible that even where the incorrect- 
ness of the return is claimed to be due 
to want of care on the part of the asses- 
see and there is no reasonable explana- 
tion forthcoming from the . assessee for 
such want of care, the Court may, in a 
given case, infer deliberations and the 
return may be liable to be branded as a 
false return. But where the assessee does 
inot include a particular item in the tax- 
able turnover under a bona fide belief 
that he is not liable so to include it, it 
would not be right to condemn the re- 
turn as a ‘false’ return inviting imposi- 
tion of penalty. This view which is being 
taken by us is.supported by the decision 
of. this Court in Hindustan Steel Limited 
v. State of Orissa ((1970) 25 STC 211), 
where it has been held that “even if a 
minimum penalty is prescribed, the 
authority competent to impose the 
penalty will be justified in refusing to 
impose penalty, when there is a techni- 
cal venial breach of the provisions of the 
Act or where the breach flows from a 
bona fide belief that the offender is not 
liable to act in the manner prescribed by 
the statute...... ” It is 
Section 43 of the Madhya Pradesh Gene- 
ral Sales Tax Act, 1958 providing for im- 
position of penalty is penal in character 
and unless the filing of an inaccurate 
return is accompanied by a guilty mind, 
the section cannot be invoked for impos- 
ing penalty. If the view canvassed on be- 
half of the Revenue were accepted, the 
result would be that even if fhe assessee 
raises a bona fide contention that a parti- 
cular item is not liable to be included 
in the taxable turnover, he would have 
to show it as forming part of the taxable 


' turnover in his return and pay tax upon 
it on pain of being held liable for penalty 
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A. I. R. 
in case his contention is ultimately found 
by the Court to be not acceptable. That 
surely could never have been intended 
by the Legislature. 

6. We are, therefore, of the view tha 









clude the amount of freight in the tax- 
able turnover shown in the returns and 
the Assistant Commissioner of Sales Ta: 
was not justified in imposing penalty on 


and Section 9, sub-section (2) of the Cen 
tral Sales Tax Act, 1956. SE i 

7. We accordingly reject the appeals 
in so far they are directed against the 
inclusion of the amount of freight in the 
taxable turnover of the assessee but 
allow the appeals in.so far as they relate 
to imposition of penalty and set aside the 
orders passed by the Assistant Commis- 
sioner of Sales Tax imposing penalty on 
the assessee. 

8$. There will be no order as to costs 
of the appeals. . 
| Order accordingly: 
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A. D. KOSHAL, JJ. 


Civil Appeal No. 1951 of 1969, Dj- 
18-10-1979. l 
Babu Noorul Hasan Khan (dead) by 


L. R.’s, Appellants v. Ram Prasad Singh 
and others, Respondents. 

U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), Ss. 12 (1), 13 (2) 
(a) — Sir or Khudkasht land of Zamin- 
dar in personal cultivation of Thekedar 
on 1-5-1950 — _ Thekedar not appointed 
to collect rent — Entitled to be declared 
as sirdar. 

Where the land was ; the Sir or Khud- 
kasht of the lessor namely the Zamindars 
and if such a land was in the personal 
cultivation of a person on the ist day of 
May, 1950 as a Thekedar thereof and if 
the Theka was made with a view to the 
cultivation of the land by such Thekedar 
personally then because of the non 
obstante clause occurring in sub-s. (1) of 
Section 12 of the Act, the Thekedar 
would: be deemed to be a hereditary 
tenant of the land entitled to hold as 
such and liable to pay rent at hereditary 


*Civil Revn. Nos. 506-510 and 548-552 of 
1965, D/- 7-1-1969 (AN). 


KW/LW/F586/79/DVT. 
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rates. If, however, . the land. was in per- 
sonal cultivation of. the Thekedar merely. 
as a Thekedar appointed to collect rent 
from other tenants and incidentally al- 
lowed to cultivate the Sir jor Khudkasht 
land of the lessor then. he be a mere 
asami in accordance withi S. 13 (2) (a) 
of the Act. (Para 4) 


' -Whereas the question of title arose a 
. matter was referred to Arbitrator under 
Section 12 of the U. P. Consolidation of 
Holdings Act and the Arbitrator on a 
consideration of the Theka document 
found that the theka was made with a 
view to cultivation of the land by the 
Thekedar personally, and there was no 
error apparent on the face of-the record, 
the Civil Court could not set aside the 
award. The Thekedars were therefore en- 
titled to be held as sirdars of the land. 
C. R. Nos. 506-510 and 548-552 of 1965, 
D/- 7-1-1969 (All) Affirmed. (Para 4) 

Mr. J. P. Goyal, Sr. Advocate (Mr. S. K, 
Jain, Advocate with him), for Appellants; 
Mr. R. K. Garg, Sr. Advocate (M/s. V. J. 
Francis and D. K. Garg, Advocates with 
him), for Respondent No. 1. 


UNTWALIA, J.:— This is an appeal by 
special leave from the judgment of the 
Allahabad High Court disposing of ten 
connected civil revisions. Noorul Hasan 


Khan and others were the Zamindars of | 


the village in which certain lands were 
given in Theka to Bhagwati Singh, Ram 
Prasad Singh and others on the 6th of 
March, 1948. The Zamindari vested under 
the -Uttar Pradesh Zamindari Abolition 
and Land Reforms Act, 1950, hereinafter 
called the Act, on the 30th of June, 1952. 
Disputes arose between the ex~Zamindars 
and the ex-Thekedars during the pend- 
ency of the proceedings under the U. P. 
Consolidation of Holdings Act. When en- 
tries in the list of tenancy holders were 
published under Section 11 of the Con- 
solidation of the Holdings Act relating to 
the lands in dispute consisting of several 
plots, objections were filed by both the 
parties. Noorul Hasan Khan and others 
claimed that the plots in dispute being 
their exclusive Sir and Khudkasht would 
be deemed to have been. settled with 
them by the State on the abolition of the 
Zamindari and their names should be 
recorded as bhumidars thereof. On the 
other hand Bhagwati Singh and others 
claimed that they had become the Sirdars 
of the plots in dispute and they resisted 


the claim of the ex-Zamindars. The Con- 


solidation Officer referred the matter to 
the Civil Judge of Azamgarh in accord- 
ance with Section 12 of the Consolida- 
tion of Holdings Act. 
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sent the matter for decision to an Arbi- 
trator appointed under the Act as the 
dispute gave rise to the question of title, 
Shri Kailash Chandra, an Assistant Col- 
lector, was, appointed .as an Arbi- 
trator. On consideration of the oral 
and documentary evidence adduced 
before him he rejected the claim 
of ex-Zamindars and decided the matter 
in favour of the ex-Thekedars. Bhagwati 
Singh and others .were held to be the 
Sirdars of the plots in question. Noorul 
Hasan and others filed objections to the 
Award before the Civil Judge. He allow- 
ed the objections on the ground that the 
illegality of the Award was apparent on 
the face of it inasmuch as the Arbitra- 
tor did not apply the correct law in de- 
termining the rights of the parties. He 
set aside the Award and remitted it back 
to the arbitrator for reconsideration in 
the light of his judgment. 


2. Appeals were taken to the learned 
Additional District Judge who by order 
dated 8-12-1962 disagreed with the learn- 
ed Civil Judge on the main question but 
affirmed his order of remand on the 
ground that in the Award many questions 
were left undetermined. Both sides filed 
separate revisions before the High Court. 
The High Court has allowed the revisions 
of the ex-Thekedars and dismissed those 
of the ex~Zamindars. Hence this appeal. 


3. The only point which was argued 
and agitated before us is whether Bhag- 
wati Singh and others have. been rightly 
held to be the Sirdars of the plots in . 
question or whether the ex-landlords had 
become the bhumidars. The determination 
of this question depends upon a correct 
appreciation of the provisions of law con- 
tained in Sections 12 and 13 of the Act. 
We shall read the relevant portions of 
the two sections. They are as follows :— 


“12, Thekedars to be hereditary tenants 


in certain, circumstances, —- (1) Where 


any-land was in the personal cultivation 
of a person on the Ist day of May, 1950, 
as a thekedar thereof and the theka was 
made with a.view to the cultivation of 
the land ‘by such thekedar personally, 
then notwithstanding anything in any 
law, document or order of court, he shall 
be deemed to be a hereditary tenant 
thereof entitled to hold, and when he has 
been ejected from the land after the said 
date, to regain possession as a hereditary: 
tenant thereof liable to pay rent at here- 
ditary rates, - 


13. Estate in possession of a thekedar. 
— (1) Subject to the provisions of Sec- 
tion 12 and sub-section (2) of this section 
a thekedar of an estate or share therein 
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Shall, with effect from the date of vest- 
ing, cease to have any right to hold or 
Possess as such any land in such estate. 


(2) Where any such land was in the 
personal cultivation of the thekedar on 
the date immediately preceding the date 
of vesting, the same shall — 


(a) if it was sir or khudkasht of the 
lessor on the date of the grant of the 
theka, be deemed for purposes of Sec- 
tion 18, to be the sir or khudkasht of 
the lessor on the date immediately pre- 
ceding the date of vesting and the theke- 
dar shall, with effect from the date of 
vesting, become the asami thereof liable 
to pay rent at hereditary rates applicable 
on the date immediately preceding the 
date of vesting and entitled to hold the 
‘land as such for the unexpired period of 
the theka or for a period of five years 
from the date of vesting whichever is 
less; 


(b) if it was not sir or khudkasht of 
the lessor on the date of the grant of the 
theka and — 


(i) its area does not exceed thirty acres, 
be deemed for purposes of Section 19 to 
have been held by the thekedar as a here- 
ditary tenant liable to pay rent which 
shall be equal to the rent calculated at 
hereditary rates applicable on the date 
immediately preceding the date of vest- 
ing; 

(ii) its area exceeds thirty acres, be 
deemed to the extent of thirty acres for 
purposes of Section 19 te have been held 
as a hereditary tenant as ‘aforesaid and 
the remainder shall be deemed to be 
vacant land and the thekedar shall be 
liable to ejectment therefrom in accord- 
ance with the provisions of Section 209.” 

4. It would be noticed from the pro- 
visions aforesaid that a Thekedar of an 
Estate ceases to have any right to hold 
or possess as such any land in such Estate 
with effect from the date of its vesting. 


This is what has been provided in sub- © 


section (1) of Section 13. But it is sub- 
ject to two exceptions — viz., one, the 
provision contained in Section 12 and the 
other engrafted in sub-section (2) of Sec- 
tion 13. There is no dispute between the 
parties that the lands in possession of the 
Thekedars on the date of vesting was 
either covered by Section 12 (1) or Sec- 
tion 13 (2) (a) We are not concerned in 
this case with Section 13 (2) (b) as the 
land admittedly was the Sir or Khud- 
kasht of the lessor namely the Zamin- 
dars. If such a land was in the personal 
cultivation of a person on the Ist day of 
May, 1950 as a. Thekedar thereof and. if 


the Theka was made with a view to the 
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cultivation of the land by such Theked 
personally then because of the non 


obstante clause occurring in sub-s. (1) o 
Section 12 of the Act the Thekedar would 
be deemed to be a hereditary tenant o 
the land entitled to hold as such an 
liable to pay rent at hereditary rates. If, 
however, the land was in personal culti- 
vation of the Thekedar merely as 

Thekedar appointed to collect rent fro 
other tenants and incidentally allowed t 
cultivate the Sir or Khudkasht land o 
the lessor then he will be a mere asami 





















tion of the Theka document found that} 
the theka was made with a view to culti- 
vation of the land by the Thekedar per- 
sonally. The interpretation of the Arbi 
trator was not such that it could enable 
the Civil Judge to take the view that 
there was an error of law apparent on 
the face of the record. On the other hand 
it appears to us that the interpretatio 
put by the Arbitrator was correct. The 
is a subtle but clear dividing line 
between the two types of cases one fall 
ing under Section 12 (1) of the Act and 
the other coming within the ambit a) 
ee 13 (2) (a). 


the Award of the Arbitrator was not fit 
to be interfered with. . 


'5. For the reasons stated above, we 
dismiss this appeal but in the circum- 
stances make no order as to costs, 

_ Appeal dismissed, 
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| Civil Appeal No. 1258 of 1969, 
“27-11-1979. 


The Registrar of Co-operative Socie- 
ties and another, Appellants v. K. Kun- 
geben and others, Respondents, 


’ Madras Co-operative Societies Act (6 
of 1932), S. 60 — Exemption of Societies 
from acalitation of provisions of Act or 
application with modification — Power of 
State Government — S. 60 is not void on 
ground of excessive delegation. (Constitu- 
tion of India, Art. 245). 


Section 60 is not void on the ground 
of excessive delegation of legislative po- 
wer, The power given to the Government 


*Writ Appeal No. 45 of 1968, Di- 17-2- 
1989, 969, (Ker). 


a e amm a aA 
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under Section 60 of the Act is to be exer- 
cised so as to advance the policy and ob- 
jects of the Act, according to the guide- 
lines as may be gleaned from the pre- 


(Case law discussed). (Paras 12, 13) 


Section 60 is a near Henry VIN clause. 
But to give it a name is not to hang it. 
The preamble, the scheme and other 
available material must be examined to 
` see if there are any discernible guide- 
lines. The Co-operative Societies Act is a 
welfare legislation. 


The policy of the Act is there and so 
are the guidelines. The objectives are 
clear; the guidelines are there. There are 
numerous provisions of the Act dealing 
with registration of societies, rights and 
liabilities of members, duties of register- 
ed societies, privileges of registered so- 
cieties, property and funds of registered 
societies, inquiry and inspection, super- 
session of committees of societies, disso- 
lution of societies, surcharge and attach- 
ment, arbitration etc. The provisions are 
generally designed to further the objec- 
tives set out in the preamble. But, nu- 
merous as the provisions are, they are 
not capable of meeting the extensive de- 
mands of the complex situations which 
may arise in the course of the working 
of the Act and the formation and the 
functioning of the societies. In fact, the 
too rigorous applications of some of the 
provision of the Act may itself oc- 
casionally result in frustrating the very 
- object of the Act instead of advancing 
them. It is to provide for such situations 
that the Government is invested by Sec- 
tion 60 with a power to relax the occa- 
sional rigour of the provisions of the Act 
and to advance the object of the Act. 
Section 80 empowers the State Govern- 
ment to exempt a registered society 
from any of the provisions of the Act or 
to direct that such provision shall apply 
to such society with specified modifica- 
tion. : (Para 12) 
Cases Referred : Chronological Paras 
(1975) 3 SCR 607: AIR 1975 SC 1007: 

1975 Tax LR 1523 an. 
(1962) 2 SCR 125: AIR 1961 Sc 1602 9 
(1962) 2 SCR 659 : AIR 1962 SC 97 10 
(1961) 1 SCR 341 : AIR 1961 SC 4. 8 
1959 SCR 427: AIR 1958 SC 909: 6 
1957 SCR 605 : AIR 1957 SC 510 7 
(1955) 1 SCR 380: AIR 1954 SC 465: 

1954 Cri LJ 1322 4 
(1955) 1 SCR 735 : ATIR 1955 SC 25 5 

Mr. V. A. Seyid Mohammad, Sr. Advo- 
cate (Mr. K. M. K. Nair, Advocate with 
him), for Appellant; Respondent, Ex 
Parte, 
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CHINNAPPA REDDY, J.:— The per- 
ennial, nagging problem of delegated le- 
gislation and the so-called Henry vill 
clause have again.come up for decision 
in this appeal by the State of Kerala. 
Section 60 of the Madras Co-operative 
Societies Act 1932 and a notification is- 
sued under that provision were struck 
down by the High Court of Kerala on 
the ground of unconstitutional delegation 
of legislative power. Certain consequen- 
tial directions were issued by the High 
Court. These directions have long since 
worked themselves out and so the party 
who invoked the jurisdiction of the High 
Court under Article 226 of the Constitu- 
tion has no longer any surviving inte- 
rest. The State of Kerala is, however, 
interested - in sustaining the validity of 
Section 60 and has filed this appeal. 


2. Lawyers and Judges have never 
ceased to be interested in the question 
of delegated legislation and since the 
Delhi Laws Act case, we have been 
blessed (?) by an abundance of authority, 
the blessing not necessarily unmixed. We 
do not wish, in this case, to search for 
the precise principles decided in the Delhi 
Laws Act case, nor to consider whe- 
ther N. K. Papial & Sons v. Excise Com- 
missioner (1975) 3 SCR 607 beats the-final 
retreat from the earlier position. For the 
purposes of this case we are content to 
accept the “policy” and “guidelines” 
theory and seek such assistance as we 
may derive from cases where near iden- 
tical provisions have been considered. 


3. It is trite to say that the function 
of the State has long since ceased to be 
confined to the preservation of the public 
peace, the exaction of taxes and the de- 
fence of its frontiers. It is now the func- 
tion of the State to secure to its citizens 
‘social, economic and political justice’, to 
preserve ‘liberty of thought, expression, , 
belief, faith and worship’ and to ensure 
‘equality of status and of opportunity and 
and the 
unity of the nation’. That is what the 
preamble to our Constitution says | and 
that is what is elaborated in the two 
vital chapters of the Constitution on 
Fundamental Rights and Directive Prin- 
ciples of State Policy. The desire to at- 
tain . these objectives has necessarily 
resulted in intense legislative activity 
touching every aspect of the life of the 
citizen and the nation. Executive activity 
in the field of delegated or subordinate 
legislation has increased in direct, geo- 
metric progression. It has to be and it 
is as it should be. The Parliament and 
the State Legislature are not bodies of 
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experts or specialists. They are skilled 
in: the art of discovering the aspirations, 
the expectations and the needs, the limits 
to the patience and the acquiescence and 
the articulation of the views of the peo- 
ple whom they represent. They function 
best when they concern themselves with 
_ general principles, broad objectives and 
fundamental issues instead of technical 
and situational intricacies which are bet- 
ter left to better equipped full time ex- 
pert executive bodies and specialist pub- 
lic servants. Parliament and the State 
Legislatures have neither the time nor 
the expertise to be involved in detail 
and circumstances. Nor can Parliament 
and the State Legislatures visualise and 
provide for new, strange, unforeseen and 
unpredictable situations arising from the 
complexity of modern life and the inge- 
` nuity of modern man. That is the raison 
d’etre for delegated legislation. That is 
what makes delegated legislation inevi- 
table and indispensable. The Indian Par- 
liament and the State Legislatures are 
endowed with plenary power to legislate 
upon any of the subjects entrusted to 
them by the Constitution, subject to the 
limitations imposed by the Constitution 
itself. The power to legislate carries with 
it the power to delegate. But excessive 
delegation may amount to abdication. 
Delegation unlimited’ may invite des- 
potism uninhibited. So the theory has 
been evolved that the legislature cannot 
delegate its essential legislative function. 
Legislate it must by laying down policy 
and principle and delegate it may to fill 
in -detail and carry out policy. The legis- 
lature may guide the delegate by speak- 
ing through the express provision em- 
powering delegation or the other provi- 
sion of the statute, the preamble, the 
scheme or even the very subject matter 
of the statute. If guidance there is, 
wherever it may be found, the delega- 
tion is valid. A good deal of latitude has 
been held to be permissible in the case 
of taxing statutes and on the same prin- 
ciple a generous degree of latitude must 
be permissible in the case of welfare le- 
gislation, particularly those statutes 


which are designed to further the Direc- - 


tive Principles of State Policy. 


a In Harishankar Bagla v. State of 
Madhya Pradesh, (1955) 1 SCR 380 at 


p. 388, the question arose whether Sec-: 


tion 3 of the Essential Supplies (Tempo- 


tary Powers) Act, 1946, which empower- 


ed the Central Government to make or- 


ders providing for the regulation or pro~ . 
supply and. 
. be granted etc. ete. ` 


hibition of the production, 


distribution of essential commodities and- 
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trade and commerce therein was void for 
excessive delegation. The Court said it 
was not and observed: 


T  weeeeseethe legislature ciano delegate 
its function of laying down legislative 
policy in respect of a measure and its 
formulation as a rule of conduct. The 
Legislature must declare the policy of 
the law and the legal principles which 
are to control any given cases and must 
provide a standard to guide the officials 
or the body in power to execute the law. 
The essential legislative function consists 
in the determination or choice of the le- 
gislative policy and of formally enacting 
that policy into a binding rule of con- 
duct. In the present case the legislature 
has laid down such a principle and that 
principle is the maintenance or increase - 
in supply of essential commodities and 
of securing equitable distribution and 
availability at fair prices. The principle 
is clear and offers sufficient guidance to 
the Central Government in exercising its 
powers under Section. 3”. 


5. In Edward Mills Co. Ltd., Beawar 

v. State of Ajmer, (1955) 1 SCR 735, this 
Court considered the question whether 
Section 27 of the Minimum Wages Act 
under which power was given to the 
Government to add to either part of the 
schedule any employment in respect of . 


‘Which it was-its opinion that minimum 


wages should be, fixed exceeded the 
Umits of permissible delegation and was, 
therefore, unconstitutional. The Court 
held that the legislative policy was appa- 
rent on the face of the enactment which 
aimed at the statutory fixation of mini- 
mum wages with a view to obviate the 


‘chance of exploitation of labour. The in- 


tention of the Legislature was not to ap- 
ply the Act to all industries but only to 
those industries where by reason of un- -/ 
organised labour or want of proper ar- 
rangements for effective regulation of 
‘wages or for other course the wages of 
labourers in a particular industry were 
very low. In enacting Section 27 there 
was, therefore, no delegation of essential 
legislative power. 


6. In Banarsi Das Bhagat v. State of 
Madh. Pra., 1959 SCR.427, this Court - 
held that it was not unconstitutional 
for the Legislature to leave it to the 
Executive to determine details relating to 
the working of taxation laws such as the 
selection of persons on whom the tax is 
to be laid, the rates at which it is to be 
charged in respect of different classes of 
goods and. the selection of gaods in- re- 
spect of exemption from taxation. might . 


1980 


7. In Inder Singh: v. State of Raja- 
sthan, 1957 SCR 605, the validity. of Sec- 
tion 15 of the Rajasthan (Protection of 
Tenants) Ordinance which authorised the 
Government to exempt any person ofr 
class of persons from the operation of 
the Act was upheld and the argument 
that there was impermissible delegation 
of legislative power was repelled on the 
ground that the preamble to the Ordin- 
ance set out with sufficient clarity the 
policy of the Legislature. 


8. In Vasantlal Maganbhai v. State of 
Bombay (1961) 1 SCR 341, Section 6 (2) 
of the Bombay Tenancy & Agricultural 
Lands Act was challenged as permitting 
excessive delegation of legislative power 
as it enabled the Government to fix a 
lower rate than the maximum rent pay- 
able by the tenants of lands situate in 
any particular area or to fix such rate on 
any suitable cases as it thought fit. This 
Court noticed that the Act was undoubt- 
edly a beneficent measure, as shown by 
the preamble which stated that the ob- 
ject of the Act was to improve the eco- 
nomic and social conditions of peasants 
and ensure the full and efficient use of 
land for agriculture. Bearing in mind 
the preamble and the material provisions 
of the Act, it was held that the power 
delegated was within permissible limits. 


9. In Jyoti Pershad v. Administrator 
for the Union Territory of Delhi, (1962) 
2 SCR 125, Rajagopala Ayyangar, J. 
made some useful observations which 
may be extracted here: 


“In regard to this matter we desire to 
make two observations. In the context of 
modern conditions and the variety and 
complexity of the situations which pre- 
sent themselves for solution, it is not 
possible for the Legislature to envisage 
in detail every possibility and make pro- 
visions for them. The Legislature there- 
fore is forced to leave the authorities 
created by it an ample discretion limited, 
however, by the guidance afforded by 
the Act. This is the ratio of delegated 


legislation, and is a process which has 


come to stay, and which one may be 


permitted to observe is not without its 


advantages. So long therefore as the Le- 
gislature indicates, in the operative pro- 
vision of the statute with certainty, the 
policy and purpose of the enactment, the 
mere fact that the legislation is skeletal, 
or the fact that a discretion is left to 
those entrusted with administering the 
law, affords no basis either for the con- 
| tention that there has been an excessive 
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delegation of legislative power as to 
amount to an abdication of its functions, 
or that the discretion vested is uncana-~ 
lised and unguided as to amount to a 
carte blanche to discriminate. The second 
is that if the power or discretion has 
been conferred in a manner which is 
legal and constitutional, the fact that 
Parliament could possibly have made 
more detailed provisions, could obviously 
= be a ground for invalidating the 
aw.” 


10. In Mohammad Hussain Gulam 
Mohammad v. State of Bombay (1962) 2- 
SCR 659, the question was about the 
vires of Sec. 29 of the Bombay Agricul- 
tural Produce Markets Act. It gave power 
to the State Government to add to, or 
amend, or cancel any of the items of 
agricultural produce specified in- the © 
schedule in accordance with prevailing 
local conditions. The attack was on the 
ground that legislative power had been 
delegated to an extent not permissible. 
The Court while noticing that Sec. 29 it- 
self did not provide for any criterion for 
determining which item of agricultural 
produce should be put into the schedule, 
nevertheless upheld its vires on the 
ground that guidance was writ large in 
the various provisions and the scheme of 
the Act. It was observed that in each 
case the State Government had to con- 
sider whether the volume of trade in the 
produce was of such a nature as to give 
tise to wholesale trade so as to merit in- 
clusion in the schedule. 


11. Let us now turn to Section 60 of 
the Madras Co-operative Societies Act, 
1932 whose vires is in question and which 
is as follows :— 

“Section 60: The State Government 

may, by general or special order, exempt 
any registered society from any of the 
provisions of this Act or may direct that 
such provisions shall apply to such socie- 
ty with such modifications as may bə 
specified in the order.” 
The provision is a near Henry VII 
clause. But to give it a. name is not ta 
hang it. We must examine the preamble, 
the scheme and other available material 
to see if there are any discernible guide- 
lines. Sure the Co-operative Societies 
Act is a welfare legislation. Its preamble 
proclaims :— ; 


- “Whereas it is expedient further to 
facilitate the formation and working of 
co-operative societies for the promotion 
of thrift, self-help and mutual aid among 
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agriculturists and other persons with 
common economic needs so as to bring 


about better living, better business and- 
better methods of production and for that 


purpose to consolidate and amend the 
law relating to co-operative societies m 
the State of Madras.” 


12. The policy of the Act is there and 
so are the guidelines. Why the legisla- 
tion? “To facilitate the formation and 
working of Co-operative Societies”. , Co- 
operative Societies, for what purpose? 
“For the promotion of thrift, self-help 
and mutual aid’. Amongst whom? 
“Among agriculturists and other persons 
with common economic needs’. To what 
end? “To bring about better living, bet- 
ter business and better methods of pro- 
duction”. The objectives are clear; the 
guidelines are there. There are numerous 
provisions of the Act dealing with regis- 
tration of societies, rights and liabilities 
of members, duties of registered societies, 
privileges of registered societies, property 
and funds of registered societies, inquiry 
and inspection, supersession of committees 
of societies, dissolution of societies, sur- 
charge and attachment, arbitration etc. 
{We refrain from referring to the details 
of the provisions except to say that they 
are generally designed to further the ob- 
jective set out in the preamble. But, nu- 
merous as the provisions are, they are 
not capable of meeting the extensive de- 
mands of the.complex situations which 
may arise in the course of the working 
of the Act and the formation and the 
functioning of the societies. In fact, the 
too rigorous applications of some of the 
provisions of the Act may itself occa- 
sionally result in frustrating the very ob- 
jects of the Act instead of advancing 
(them. It is to provide for such situations 
that the Government is invested by Sec- 
tion 60 with a power to relax the occa- 
sional rigour of the provisions of the Act 
and to advance the objects of the Act. 
Section 60 empowers the State Govern- 
ment to exempt a registered society from 
any of the provisions of the Act or to 
direct that such provision shall apply to 
such society with specified modifications. 
The power given to the Government un- 
der Section 60 of the Act is to be exer- 
cised so as to advance the policy and ob- 
jects of the Act, according to the guide- 
lines as may be gleaned from the pre- 
amble and other provisions which we 


have already pointed out, are clear. 


13. We are therefore of the view that 
Section 60 is not void on the ground of 
excessive delegation of legislative power. 
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We so declare and otherwise dismiss thej 


appeal, 
Appeal dismissed, 
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(From: Kerala)* 
A. C. GUPTA AND 
P. S. KAILASAM, JJ. - 
Civil Appeal No, 11 of 1978, D/- 7-11- 
1979. 
Ebrahim Sulaiman Sait, Appellant v 


M. C. Mohammed and another, Respon- 
dents, 


(A) Representation of the People Act 
(1951), S. 123 (3A) — Evidence — Report 
of speech in newspaper — If can be re- 
lied on. (Evidence Act (1872), S. 3). 

The report of a speech even though 
not fully reported appearing in a news- 
paper can be relied on to consider whe- 
ther it constitutes corrupt practice fall- 
ing within Section 123 (3A) of the Act, 
especially when the maker of the speech 
has admitted that the reporter’s version 
of the speech does, more or less, tally 
with the views expressed by him in the 
meeting. - (Para 4) 

(B) Representation of the People Act 
(1951), Ss. 123 (3A) and 125 — Scope and. 
application of S. 123 (3A) — Provisions 
of S. 125 are not relevant. 


It is true that the act that is called a 
corrupt practice in Section 123 (3A) is 
also what constitutes an electoral offence 
under Section 125, but to attract Sec- 
tion 123 (3A) the act must be done by 
the candidate or his agent or any other 
person with the consent of the candidate 
or his agent, and for the furtherance of 
the election of that candidate or for pre- 
judicially affecting the election of any 
candidate, but under Sec. 125 any per- 
son is punishable who is guilty of such 
an act and the motive behind the act is - 
not stated to be an ingredient of the of- 
fence. There is no reason why the two 
provisions, Section 123 (8A) and Sec. 125, 
must be read together to ascertain the 
scope and effect of Section 123 (3A). On 
the other hand the provisions of Sec. 125 
are not relevant to ascertain the scope 
and application of Section 123 (3A). AIR 
1962 SC 955, Dist. (Para 5) 

(C) Representation of the People Act 
(1951), S. 123 (3A) — Corrupt practice -- 
Promoting feelings of enmity between 
different classes of citizens in India —- 


*Ele. Petn. No. 18 of 1977, D/- 6-12-1977 
(Ker). 
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1980 
Speech directed against a political party 
-~ If and when constitutes such practice. 
Ele. Petn. No. 16 of 1977, D/- 6-12- 
1977 (Ker), Reversed. 

A speech, though its immediate target 
is a political party, may yet be such ag 
to promote feelings of enmity or hatred 
between different classes of citizens. It 
is the likely effect of the speech on the 
voters that has to be considered. A cor- 
rupt practice under Section 123 can he 
committed by a candidate by appealing 
to the voters to vote for him on the 
ground of his religion even though his 
rival candidate may belong to the same 
religion. AIR 1965 SC 141, Rel. on. 

(Para 6) 

The truth of the allegations made in a 
speech is not an answer to a charge of 
corrupt practice under Section 123 (3A), 
-~ what is relevant is whether the speech 
promoted or sought to promote feelings 
of enmity or hatred as mentioned in that 
provision. (Para 8) 

The election of the appeliant a Muslim 
League candidate to the Lok Sabha from 
a Kerala constituency was declared void 


on ground that a speech made by him at, 


an election meeting and directed against 
the members of the Muslim League (op- 
position) amounted to corrupt practice 
within Section 123 (3A) of the Act. On 
appeal the Supreme Court reversing the 
decision of the Kerala High Court: 
Held that the speech sought to criticise 
the wrong policy of the Muslim League 
(Opposition) in aligning with parties that 
were allegedly responsible for atrocities 
against the Muslims and not just to em- 
phasise the atrocities. Therefore, reading 
the speech as a whole and keeping in 
mind the well established principle that 
the allegations of corrupt practice must 
be proved beyond doubt it could not be 
said that the speech fell within the mis- 
chief of Section 123 (3A) of the Act. Ele. 
Pein. No. 18 of 1977, D/- 6-12-1977 (Ker), 
Reversed. (Para 11) 
Cases Referred : Chronological Paras 
(1969) 3 SCR 400 : AIR 1969 SC 851 9 
(1964) 7 SCR 790 : AIR 1965 SC 141 6,10 
1962 Supp (2) SCR 769: AIR 1962 SC 
955 : 1962 (2) Cri LJ 103 5 
(1955) 1 SCR 608 : AIR 1954 SC 686 5 
Mr. F. S. Nariman, Sr. Advocate and 
Mr. Anil B. Divan, Sr. Advocate (M/s. 
K. J. John, A. N. Kakaar, Shakil Ahmed 


and Manzil Kumar, Advocates with- 


them), for Appellant; Mr. P. Govindan 
Nair, Sr. Advocate (Mr. N. Sudhakaran, 
Advocate with him), for Respondents. 

GUPTA, J.:— This is an appeal under 
Section 116-A of the Representation of 
the People Act, 1951. 
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2. The election of the appellant to 
lok Sabha from the. Manjeri Parliamen- 


' tary constituency in Kerala was declared 
“void by the High Court of Kerala at Er- 


nakulam on an election petition present- 
ed on May 3, 1977 by the first respondent 
who was an elector in that constituency 
on the ground that the returned candi- 
date was guilty of corrupt practice men- 
tioned in sub-section (3A) of Section 123 
of the Act. The appellant was a candi- 
date of the Muslim League, the second 
respondent before us contested the elec- 
tion as a nominee of a dissident group of 
the Muslim League described as “Muslim 
League (Opposition)” supported by, as 
Stated in the election petition, “Janata 
Party and Marxist Party”. 
3. Section 123 (3A) reads: 


“123. Corrupt practices. — The follow- 
ing shall be deemed to be corrupt prac- 
tices = the = of this a — 


(3A) “The ROER A of, or sini to 
promote, feelings of enmity or hatred 
between different classes of the citizens 
of India on grounds of religion, race, 
caste, community, or language, by a can- 
didate or his agent or any other person 
with the consent of a candidate or his 
election agent for the furtherance of the 
prospects of the election of that candi- 
date or for prejudicially affecting the 
election of any candidate.” 


It is said that during the election cam- 
paign the appellant made a speech in 
English at a place called Pullickal within 
the said constituency and a report of this 
speech translated into Malayalam ap- 
peared in the local daily Chandrika in 
its issue of March 17, 1977 which, it is 
alleged, falls within the mischief of Sec- 
tion 123 (3A). The election petition con- 
tains several other allegations but as the 
decision of the High Court is based on 
this ground only, it is not necessary to 
refer to them. As already stated, the re- 
port of the speech (Ext. P-6) is a trans- 
lated version in Malayalam of the sub- 
stance of the speech delivered In Eng- 
lish. 

4. Mr. Nariman appearing for the ap- 
pellant contended that as the full text 
of the speech was not available, it would 
be unsafe to draw any conclusion from 
the speech as reported. This contention 
which was also raised before the High 
Court is in our opinion, adequately 
answered in the impugned judgment. The 
High Court says: 

“It is true that Ext. P-§ does not pur- 
port to contain the full speech, but the 
important aspect which has to be noted 
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is that no contention has been raised in 
the written statement to the effect that 
there were other portions in the speech 
of the first respondent which mitigated 
the evil contained in Ext. P-6.......,.c000 : 
When the 1st respondent gave evidence 
as R. W. 1 there was not even a distant 
suggestion that for want of production 
of the entire speech Ext. P-6 could not 
be relied on. Again, when the petitioner 
gave evidence as P. W. 1 no question was 
asked to him regarding the other matters, 
if any, spoken by the first respondent.” 
The first respondent in High Court is the 
appellant before us. In this affidavit ans- 
wering the allegations made in the elec- 
tion petition, the appellant admits that 
though it was not possible for him “at 
this distance of time to recai” what 
exactly he had stated in the speech, “the 
reporter’s version of the speech does more 
or less tally” with the views expressed 
by the appellant in the meeting. We are 
therefore unable to agree that the report 
of the speech, Ext. P-6, cannot be relied 
on. 


5. The speech as reported in Chan- 
drika is as follows : i 


“The Indian Union Muslim League 
President Suleiman Sait said at Pullickal 
today that the Society will never forgive 
the anti-religious league people. It is be- 
cause these people had helped the Jana- 
sangh which had killed many Muslims in 
Northern India and at Tellicherry and 
had burnt the Sacred mosque. These peo- 
ple have also been leading the poor Mus- 
lims towards the camp of communal re- 
actionaries and therefore society can 
never forgive them. 


He said that these anti-religious people 
were by spreading lies and false propa- 
ganda blackening the faces of the leaders 
and giving away the secrets of our socie- 
ty to marxists and the Hindu leaders. He 
reminded the anti-religious league that 
by doing this they were destroying that 
institution which was fed and brought up 
by Marhyum Khooda Millat Ismail Sahaib 
and Bafaki Thangal. 


He continued that Janata Party, which 
is formed under the guidance of Jansangh 
is an orphanage of all those political lea- 
ders who did not secure any seats or who 
had separated from their original party. 
These parties, he said, will not be allow- 
ed to see the Assembly or Parliament. 
He made it very clear that the anti- 
religious parties must not entertain the 
fat hopes of securing the votes of any 
Muslim, in whose head the Islam’s blood 


was flowing. l 
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Janab Sait sahib was addressing a large 
gathering at the public meeting of the 
united front held at Pullickal. The meet- 
ing was presided over by Charukavu 
Panchayat President P. P. Abdul Gafoor 
Moulavi. The meeting was inaugurated 
by P. P. Uamarkoya.” 


Mr. Nariman submitted that it was ne- 
cessary to ascertain the true scope and 
effect of sub-section (3A) of Section 123 
before considering whether the speech 
fell within the mischief of that sub-sec- 
tion and for that purpose, according to 
Mr. Nariman, Section 123 (3A) must be 
read with Section 125 of the Act. Part 
VII of the Representation of the People 
Act, 1951 deals with “Corrupt Practices 
and Electoral Offences”. Section 123 is 
in Chapter I of Part VII which catalogues 
the Corrupt Practices and Section 125 is 
in Chapter TT of that Part which lists 
oe Electoral Offences. Section 125 pro- 
vides : 


“125. Promoting enmity between clas- 
ses in connection with election. — Any 
person who in connection with an elec- 
tion under this Act promotes or attempts 
to promote on grounds of religion, race, 
caste, community or language, feelings of 
enmity or hatred, between different clas- 
ses of the citizens of India shall be pun- 
ishable with imprisonment for a term 
which may extend to three years, or with 
fine, or with both.” 


It is true that the act that is called a 
corrupt practice in Section 123 (3A) is 
also what constitutes an electoral offence 













or his agent or any other person wit 
the consent of the candidate or his agent, 
and for the furtherance of the election 
of that candidate or for prejudicially af- 
fecting the election of any candidate, but 
under Section 125 any person is punis 
able who is guilty of such an act and 
the motive behind the act is not stated 
to be an ingredient of the offence. W 
do not find any reason why the two pro- 
visions, Section 123 (3A) and Section 125, 
must be read together to ascertain thel 
scope and effect of Section 123 (3A). Mr. 
Nariman’s contention is that reading Sec- 
tion 123 (3A) in the light of Sec- 
tion 125 we should hold that incitement 
to violence or likelihood of publie dis- 
order is one of the requirements of the 
corrupt practice mentioned in S. 123 (3A) 
and that in the absence of any. evidence 
in this case on that aspect, the corrupt 
practice alleged against the appellant 
cannot be said to have been established. 
Mr. Nariman referred.to Kedar Nath 


1986 
Singh v. State of Bihar 1962 Supp (2) 
SCR 769 in support of his contention. In 
Kedar Nath’s case, in order to save Sec- 
tion 124A of the Indian Penal Code, 
(which makes Sedition an offence) from 
being questioned as infringing the free- 
dom of speech and expression guaranteed 
by the Constitution, this Court limited 
the application of the provision to acts 
involving intention or tendency to create 
disorder, or disturbance of law and order, 
or incitement to violence. Whether the 
electoral offence mentioned in Sec. 125 
of the Act should be read as requiring a 
similar ingredient does not arise for con- 
sideration in this case, in our opinion the 
provisions of Section 125 are not relevant 
to ascertain the scope and application of 
Section 123 (3A). As to whether Sec- 
tion 123 (3A) can be impugned on the 
ground that it violates Article 19 (1) (a) 
of the Constitution, the question has 
been answered in Jamuna Prasad v. 
Lachhi Ram (1955) 1 SCR 608. In that 
case this Court overruled the contention 
that Section 123 (5) and 124 (5) of the 
Representation of the People Act, 1951, 
as the provisions stood at the time, were 
ultra vires Articles 19 (1) (a) of the Con- 
stitution. Section 124 (5) which made 
“systematic appeal to vote or refrain from 
voting on grounds of caste, race, commu- 
nity or religion” a ‘minor’ corrupt prac- 
tice is similar to Section 123 (3A) of the 
Act as it stands now. Bose J. speaking 
for the Court in Jumuna Prasad’s case 
observed: ‘These laws do not stop a 
man from speaking. They merely pre- 
scribe conditions which must be observed 
if he wants to enter Parliament. The 
right to stand as a condidate and contest 
an election is not a common law right. 
It is a special right created by statute 
and can only be exercised on the condi- 
tions laid down by the statute. The Fun- 
damental Rights chapter has no bearing 
on a right like this created by statute. 
The appellants have no fundamental right 
to be elected members of Parliament. If 
they want that they must observe the 
Tules. If they prefer to exercise their 
right of free speech outside these rules, 
the impugned sections do not stop them, 
We hold that these sections are intra 
vires.” We are therefore unable to accept 
the construction of Section 123 (3A) as 
suggested by Mr. Nariman. 


6. Mr. Nariman’s next contention was 
that a political party could not be de- 
scribed as a “class” in the sense in which 
the expression “classes of the citizens of 
India” has been used in Section 123 (3A). 
that whatever the appellant had said in 


Ebrahim Sulaiman V M. C Mohammed 


S. C. 357 


his speech was directed against a politi- 
cal party, Muslim League (Opposition), 
and therefore the speech did not fall 
within the’ mischief of that provision. We 
do not find it necessary to consider whe- 
ther a political party is a “class” within 
the meaning of Sec. 123 (3A). The ques- 
tion for decision is whether the speech 
delivered by the appellant promoted or 
attempted to promote feelings of enmity 
or hatred between different classes of the 
citizens of India on the ground of reli- 
gion. A speech, though its immediate tar- 
get is a political party, may yet be such 
as to promote feelings of enmity or ha- 
tred between different classes of citi- 
zens, It is the likely effect of the 
speech on the voters that has to be con- 
sidered. We also find no substance in an- 
other contention urged by Mr. Nariman 
that Section 123 (8A) was inapplicable to 
this case because the appellant and the 
candidate of the Muslim League (Oppo- 
sition) were both Muslims. This Court in 
Kultar Singh v. Mukhtiar Singh, (1964) 
7 SCR 760, held that a corrupt practice 
under Section 123 “can be committed by 
a candidate by appealing to the voters to 
vote for him on the ground of his reli- 
gion even though his rival candidate 
may belong to the same religion.” 


% The following portions of the speech 
reproduced above have been alleged as 
objectionable: 


8. The first paragraph of the speech as 
reported contains a statement that the 
society will not forgive the anti-religious 
league people, meaning the Muslim Lea- 
gue (Opposition), because of their alli- 
ance with Jamsangh that had killed many 
Muslims in Northern India and also at 
Tellicherry and had burnt mosques and, 
further, that these -people had been driv- 
ing the poor Muslims to the camp of the 
communal reactionaries, In the second 
paragraph of the report, it is alleged 
that these anti-religious people were giv- 
ing away the secrets of “our society” to 
"Marxists and Hindu leaders”. The third 
paragraph states that the speaker made 
it clear that these anti-religious parties 
must not entertain the hope of securing 
the votes of Muslirns “in whose head the 
Islam’s blood was flowing”. Mr. Nariman 
submitted that the allegations as regards 
the killing of Muslims and the burning 
of mosques were based on facts and he 
referred to the report of the Commission ` 
of Inquiry that investigated the facts re- 
lating to the disturbances which took 
place in Tellicherry in 1971. In our opi- 
nion truth is not an answer to a charg 
of corrupt practice under Sec.. 128 (3A), 
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what is relevant is whether the speech 
promoted or sought to promote feelings 
of enmity or hatred as mentioned in that 


provision. If it-is found that this was so, 
then it is immaterial wHether what was. 


said was based on facts or not, especially 
when in this case the events mentioned 
occurred years ago. 


9. Turning now to the speech, the al- 
legations of killing of Muslims and burn- 
‘ing of mosques appear to have been made 
against Jansangh which is a political 
party. It is not claimed that this is a 
party whose membership is restricted to 
Hindus only. The members of the Mus- 
lim League (Opposition) are described as 
“anti-religious people’ but as held by 
this Court in Kanti Prasad Jayashankar 
v. Purshottamdas Ranchhoddas Patel, 
(1969) 3 SCR 400, the law does not place 
any bar on describing a party as irreli- 
gious. Then it is said that these people 
were “giving away” the “secrets” of the 
Muslim society to “Marxists and the 
Hindu leaders’. It is not clear what was 
the nature of the “secrets” which were 
being passed on to the Hindu leaders 
and to the Marxists. It is to be noted 
that the recipients of the information 
were not only the Hindu leaders but the 
Marxists as well The speech appears to 
have ended with the assertion expressed 
in rather high flown language that the 
anti-religious parties had no hopes of se- 
curing the vote of any Muslim “in whose 
head the Islam’s blood was flowing”. 


10. Reading the speech as a whole it 
cannot be denied that its tone is commu- 
nal, but in this country communal par- 
ties. are allowed to function in politics. 
That being so, how an appeal to the 
voters, such as the one made in 
the speech in question, should be viewed 
in the context of corrupt practices men- 
tioned in the Act, has been explained by 
Gajendragadkar C. J. speaking for the 
Court in Kultar Singh v. Mukhtiar Singh: 


“It is well known that there are seve- 
ral parties in this country which sub- 
scribe to different political and economic 
ideologies, but the membership of them 
is either confined to, or predominantly 
held by, members of particular commu- 
nities or religions. So long as law does 
not prohibit the formation of such par- 
ties and in fact recognises them for the 
purpose of election and Parliamentary 
life, it would be necessary to remember 
that an appeal made by such candidates 
of such parties for votes may, if success- 
ful, lead to their election and in an in- 
direct way, may conceivably be influenc- 
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ed by considerations of religion, race, 
caste, community or language. This in- 
firmity cannot perhaps be avoided so 
long as parties are allowed to function 
and are recognised, though their compo- 
sition may be predominantly based on- 
membership of particular communities or 
religion.” 


11. To indicate the effect of the 
speech on the minds of the ordinary vo- 
ters, the election petitioner examined twa 
witnesses, P. W. 2 and P. W. 4. P. W. 3 
P. C. Mohammed said that after listen- 
ing to the appellant’s speech, “the Mus- 
lim voters looked with hatred at those 
people who stood against them”, but 
when questioned as to which sentence in 
the speech attempted to promote the 
feeling of hatred, the witness referred 
to the first sentence and he himself went 
on to say that “what the sentence really 
means is that it is not proper to unite 
with Jansangh”. P. W. 4 Hidre also said 
in the beginning that the speech was “in- 
tended to destroy communal harmony”, 
but he himself admitted later in his 
testimony that the only effect ofthe 
speech was that after the meeting people 
were saying that “the Opposition Leagus 
candidate must be defeated”. It seems 
to us that the speech sought to criticise 
the wrong policy of the Muslim League 
(Opposition) in aligning with parties that 
were allegedly responsible for atrocities 
against the Muslims and not just to em- 
phasise the atrocities. In our opinion it 
cannot be said that the speech falls with- 
in the mischief of Section 123 (3A) of the 
Act; we have reached this conclusion 
keeping in mind the well established 
principle that the allegation of corrupt 
practice must be proved beyond reason- 
able doubt. 

12. The appeal is allowed with costs 
and the election petition is dismissed. 

Appeal allowed, 
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Criminal Appeal No. 338 of 1975, Dj/- 
19-11-1979. : 

Jorubha Juzer Singh, Appellant v, 
State of Gujarat, Respondent. 

Penal Code (1860), S. 300 — Murder — 
Conviction of accused for murder on 
basis of three consistent dying declara- 
tions, one of which was made before a 
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Magistrate and recorded in the form of 
questions and answers — Valid. 


Where the deceased implicated the ac- 
cused for injuries caused to him in three 
dying declarations made before an inde- 
pendent witness, then before the Magis- 
trate and the third before a Police Off- 
cer which was reduced to writing and 
that corroborated the version given in 
the earlier declarations and the declara- 
tion before the Magistrate was recorded 
in the form of questions and answers 
and also contained a certificate of the 
doctor that the deceased was conscious 
from the beginning to the end, the con- 
viction of the accused for the murder 
of the deceased was justified. (Para. 3) 


FAZAL ALL J.:— This appeal by spe- 
cial leave is directed against the judg- 
ment of the High Court of Gujarat by 
which the conviction and sentence of the 
appellant under S. 302 were confirmed. 
The appellant was sentenced to impri- 
sonment for life. 


2. The facts of the case have been 
detailed in the Judgment of the High 
Court and it is not necessary to repeat 
the same. It appears that on 31-3-1973, 
the deceased was going from a hotel 
and passing through Suvai Bazar when 
the appellant and two others accosted 
him and the appellant assaulted him 
with a dharia on the head as a result of 
which the deceased died. 


3. The central evidence in the case 
consisted of two eye-witnesses P.W. 22 
and P.W. 23 and three dying declarations 
made by the deceased — one before the 
constable Parveen Singh, P.W. 24 an- 
other before P.W. 29, the P.S.I. and a 
third before a Taluka Magistrate P.W. 12 
Jagjivan. Both the Courts below have 
accepted the three dying declarations 
made by the deceased before the wit- 
nesses concerned. The High Court has 
also believed P. W. 22 and the finding of 
the High Court was criticised on the 
ground that P.W. 22 was examined by 
the police five days after the occurrence 
and he did not volunteer to go to the 
Police so as to give the version of the 
occurrence which he saw. We feel that 
apart from the eye-witnesses if the dy- 
ing declarations made before the three 
witnesses are believed that will be suffi- 
cient to warrant the conviction of the 
appellant. We have perused the evi- 
dence of P.W. 24, Parveen Singh who 
reached the spot and had taken the de- 
ceased on a camel cart to the nearest 
dispensary Rahpar. On the way the de- 
ceased revealed to him that he was as- 
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saulted by the appellant on the head 
with.a dharia. This dying declaration is 
followed by 4 dying declaration made 


by the deceased before P.W. 12 Taluka 


Magistrate, Jagjivan which was recorded 
in the form of questions and answers. 
This dying declaration is a very import- 
ant document because it amounts to 

statement of the deceased verba-dicta. 
Apart from the finding of the Courts 
below that the dying declaration made 
by the deceased before the Magistrate 
was true, we have ourselves also perus- 
ed the dying declaration and find that 
it is a very natural and straightforward 
statement and contains a ring of truth. 


There was absolutely no reason for the 
deceased to have falsely implicated the 
appellant. It was suggested by the learn- 
ed counsel for the appellant that the 
possibility of the deceased having been 
tutored cannot be ruled out in this case 
because the doctor who examined the 
deceased had stated that the relatives of 
the deceased may have been in the ad- 
joining room. There is however no evi- 
dence at all to show that at the time 
when the deceased was carried to the 
dispensary and taken to the doctor, the 
relations of the deceased had accom- 
panied him. The fact that the relatives 
may have come afterwards does not ap- 
pear to be of any significance. Moreover 
we find no reason why the deceased 
should implicate the appellant falsely at 
the instance of his relatives. The oral 
statement made by the deceased before 
Parveen Singh which was first in point 
of time is also consistent and straight- 
forward and has been deposed to by 
Parveen Singh who is an independent 
witness and bears no animus against the 
accused. The third statement of the de- 
ceased was made to P.W. 29 which has 
been reduced to writing and which 
fully corroborates the version given by 
the deceased in the other two dying de- 
Clarations. Furthermore the dying decla- 
ration by the deceased to the Magistrate 
ex-32 contains a certificate of the doctor 
that the deceased was conscious from 
the beginning to the end at the time 
when the statement was recorded by 
P.W. 12. Similarly P.W. 24, Parveen 
Singh had also said that deceased was 
conscious when he made the statement 
before him. In these circumstances we 
are of the opinion that the Courts below 
were fully justified in acting on the dy- 
ing declarations of the deceased. Shorti. 
of minor contradictions and embellish- 
ments in the statements of the witnesses 
nothing of importance in the cross-ex- 
amination has been elicited to demolish 
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the case of the prosecution There is no 
merit in this appeal which is according- 
ly dismissed. 

Appeal dismissed. 


AIR 1980 SUPREME COURT 369 
(From: 1972 FAC 640 (Delhi)) 


S. MURTAZA FAZAL ALI AND 
A. P. SEN, JJ. 


Criminal Appeal No. 195 of 1973, D/- 
11-10-1979. | 

Municipal Corporation of Delhi, Appel- 
lant v. Tek Chand Bhatia, Respondent. 


(A) Prevention of Food Adulteration 
Act (1954), S. 2 (1) (f) — Sale of cashew 
nuts — Term ‘adulterated’ — Cashew 
nuts proved to be insect-infested — Fur- 
ther proof that article was unfit for hu- 
man consumption not necessary — Words 
‘or is otherwise unfit for human con- 
sumption’ is to bə read disjunctively. 
(Interpretation of Statutes — Word ‘or’}. 
1972 FAC 640, Reversed; 1973 Cri LJ 
433 (Delhi), Overruled. 


On the plain language of the definition 
section, it is apparent that the words ‘or 
is otherwise unfit for human consump- 
tion’ are disjunctive of the ‘rest of the 
words preceding them. It relates to a dis- 
tinct and separate class altogether. The 
last clause ‘or is otherwise unfit for hu- 
man consumption’ is residuary provision 
which would apply to a case not cover- 
ed by or falling squarely within the 
clauses preceding it. If the phrase is to 
be read disjunctively the mere proof of 
the article of food being ‘filthy, putrid, 
rotten, decomposed... ... or insect-infested’ 
would be per se sufficient to bring the 
case within the purview of the word 
‘adulterated’ as defined in sub-cl. (f) and 
it would not be necessary in such a case 
to’ prove further that the article of food 
was unfit for human consumption. 1972 
FAC 640, Reversed; 1973 Cri LJ 433 
(Delhi), Overruled; AIR 1976 SC 394, 
Distinguished; (1928) 1 KB 561 and (1888) 
13 AC 608, Rel. on. (Para 7) 

In the definition clause, the collection 
of words ‘filthy, putrid, rotten, decom- 
posed and insect-infested’ which are ad- 
jectives qualifying the term (‘an article 
of food’, show that it is not of the na- 
ture, substance and quality fit for hu- 
man consumption. It will be noticed that 
there is a comma after each of the first 
three words. It should also be noted 
that these qualifying adjectives. cannot 
be read into the last portion of the def- 
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nition i.e., the words ‘or is otherwise un- 
fit for human consumption’, which is 
quite separate and distinct from others. 
The word ‘otherwise’ signify - unfitness 
for human consumption due to other 
causes. If the last portion is meant to 
mean something different, it becomes 
difficult to understand how the word 
‘or’ as used in the definition of ‘adul- 
terated’ in S. 2 (1) (f) between ‘filthy, 
putrid, rotton etc.’ and ‘otherwise useful 
for human consumption’ could have been 
intended to be used conjunctively. It 
would be more appropriate in the con- 
text to read it disjunctively. (Para 11) 


Various categories of ‘adulterated food’ 
mentioned in S. 2 (1) (Í) broadly fall into 
two kinds of adulteration; firstly, where 
the constituent elements make the food 
obnoxious to human health or the exist- 
ence of the particular composition of it, 
itself makes the food ‘adulterated’, and 
secondly, where the adulteration is con- 
stituted by the fact that the prescribed 
standard has not been observed in selling 
what purports to be a food of that stand- 
ard or quality. (Para 12): 


In regard to cashew nuts there was, at 
the material time, no statutory provision. 
prescribing any minimum standards of 
purity. It is, therefore, for the Court to 
decide upon the evidence in the case, 
whether the insect-infestation found was 
of such anature and extent as to make it 
unfit for human consumption. In the in- 
stant case the samples taken by the 
Food Inspector were found to be insect- 
infested to the extent of 20.6 and 20.7- 
per cent. According to the evidence of 
expert insect-infestation up to 10 per 
cent was permissible. Therefore the of- 
fence was committed. (Para 15) 


(B) Prevention of Food Aduiteration 
Act (1954), S. 19 (2) — Prevention of Food 
Adulteration Rules (1955), Rr. 48-B and 
12-A — Sale of cashew nuts — Claim for 
protection under S. 19 (2) — Nuts soid 
from sealed tins — Invoice bearing 
description ‘S. W. Best Borma’ — Protec- 
tion held was not available, 


The term Nuts is wide enough to in- 
clude cashew nuts. Originally the rules 
did not prescribe the standards of qua- 
lity or purity in relation to dry-fruits. 
That lacuna has, however, now been re- 
moved by the insertion of R. 48-B. In 
the instant case, there is no proof that 
the samples were taken from tins bear- 
ing the manufacturer’s label guarantee- 
ing purity of goods, nor is there any such 
warranty in the invoice. It is, however, 
urged that the tins bore the imprint 
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‘Good’. There is nothing to substantiate 
this fact, and even if it were so, it is of 
little consequence. The word ‘Good’ on 
which great emphasis is placed merely 
contains a description of the goods. At 
the most it amounts to ‘puffing of goods’. 
The word ‘Good’ is not a warranty as to 
quality. The accused is, therefore, not 
protected under S. 19 (2) of the Act read 
with R. 12-A of the Rules. (1970) 1 nea: 
864 and AIR 1971 SC 2346, Distinguished 
AIR 1975 SC 189, Followed. 

(Paras 19, 21) 

(C) Prevention of Food Adulteration 
Act (1954), Ss. 16 (1) (a) and 7 (1) — Sale 
of adulterated cashew nuts — Sentence 
— Mitigating circumstance, 

Though adulteration of an article of 
food is a serious anti-social offence which 
must be visited with exemplary punish- 
ment, it will be rather harsh to pass a 
sentence of imprisonment in the facts 
and circumstances of the instant case. 
Under S. 16 as in force at the material 
time, the Court had the discretion for 
special and adequate reasons under pro- 
viso to sub-sec. (1) of S. 16 not to pass 
a sentence of imprisonment. In the in- 
stant case, the accused is a man aged 75 
years. The offence was committed more 
than 11 years ago. The order of acquit- 
tal was based on the decision of the High 
Court. The samples were taken from 
sealed tins. These are all mitigating cir- 
cumstances. Accordingly instead of pass- 
ing a substantive sentence of imprison- 
ment the accused could be sentenced to 
period already undergone and directed 
to pay a fine. (Para 24) 
Cases Referred: Chronological Paras 


(1976) 2 SCR 1: AIR 1976 SC 394: 1976 
Cri LJ 336 8, 9, 10, 14, 15 
(1975) 2 SCR 886: AIR 1975 SC 189: 1975 
Cri LJ 254 20A 
ILR (1972) 2 Delhi 681: 1973 Cri LJ 433 
4, 6, 8, 24 
(1971) 1 SCR 166: AIR 1971 SC 2346: 
1971 Cri LJ 1556 18, 20A 
(1970) 1 SCR 864: AIR 1970 SC 520: 
1970 Cri LJ 599 - 18 
(1928) 1 KB 561: 138 LT 90, Green v. 
Premier Glynrhonwy Slate Co. 11 
(1888) 13 AC 595: 59 LT 697, Mersey 
Docks & Harbour Board v. Henderson 
Brothers 11 
Mr. V. S: Desai, Sr. Advocate (M/s. 
Maheshwari, Suresh Sethi and B. Bha- 
duraj, Advocates with him), for Appel- 
lant: Mr. O. P. Soni, Mr. S. N. Mehta, 
Miss Kamlesh and Mr. V. D. Chopra, Ad- 
vocates, for Respondent. 
SEN, J.:— In this appeal, on certif- 
cate, from a judgment of the Delhi High 
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Court, by which if acquitted the respon- 
dent of an offence punishable under Sec- — 


tion 16 (1) (a) of the Prevention of Food 
Adulteration Act, 1954, for the alleged 
contravention of Sec. 7 (1) thereof, two 
questions arise, namely (1) whether even 
though the Public Analyst found in one 
of the reports, Ext. PE that a particular 
sample of cashew nuts purchased from 
the respondent's shop was ‘insect-infest- 
ed’ to the extent of 20.6 per cent and 
that it contained living insects, that cir- 
cumstance by itself was not sufficient to 
warrant a conviction, and (2) whether 
the respondent was protected by sub- 
sec. (2) of 8. 19 of the Act inasmuch as 
he had purchased the cashew nuts in 
sealed tins from a dealer in cashew nuts 
under the invoice Ext. DW 3/A, which 
contained a description of the goods as 
‘SW Best Borma’, 


2. The facts of the prosecution case 
are these. The respondent is a partner of 
the firm M/s. Narain Dass Tak Chand. 
Khari Baoli, Delhi. The firm is engaged 
in wholesale business in dry-fruits in- 
cluding cashew nuts which it gets from 
different manufacturers. On August 1, 
1968 three samples of cashew nuts were 
taken from its shop by the two Food In- 
spectors, S. L. Mehra, P.W. 1 and H. K. 
Bhanot, P.W. 3 from three sealed tins 
supplied by Sri Venkateswara Cashews, 
Panruti. These samples were duly for- 
warded to the Public Analyst, Delhi who 
by his three reports dated August 3, 
1968 in Form I, Exts. PE, PE/1 and 
PE/2 found that all the three samples 
taken were ‘insect-infested’. Of these, two 
were insect-infested to the extent of 20.6 
and 20.7 per cent and the third to the 
extent of 5.63 per cent. 


3. The Magistrate lst Class, Delhi 
acquitted the respondent holding (1) that 
the respondent was a sleeping partner 
residing at Kanpur, and that there was 
nothing to show that he was in charge of 
and was responsible for the conduct of 
the business which was carried on at the 
shop of the firm at Khari Baoli, Delhi; 
(2) that alternatively, the invoice Ext 
DW 3/A produced by the respondent 
contained a warranty which absolved 
him from liability, and (3) that the ratio 
of living insects to dead insects not hav- 
ing been given in the Public Analyst's 
report, there being no evidence to show 
that the cashew nuts in question were 
deleterious to health and if so, how much 
harmful effect it would have upon the 
health of a person consuming them, the 
mere fact of the cashew nuts being in- 
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home the charge. 


4. The Delhi High Court without go- 
ing into the question as to whether the 
respondent was protected. under sub-sec- 
tion (2) of Section 19, maintained the 
order of acquittal, holding that merely 
because an article of food is insect-in- 
fested, it cannot be treated as ‘adulterat- 
ed’ within the meaning of Sec. 2 (1) (f) 
of the Act unless it is further proved to 
be ‘otherwise unfit for human consump- 
tion’ within the meaning of the section 
following its decision in Dhanraj v., 
Municipal Corporation of Delhi, ILR 
(1972) 2 Delhi 681. In that view, it did 
not touch upon the other question name- 
ly, whether the invoice Ext. DW 3/A was 
sufficient warranty in law as to the pu- 
rity of the article of food sold. 


5. The term ‘adulterated’ as defined in 
Section 2 (1) (Í) reads: 

“(f if the article consists wholly or in 
part of any filthy, putrid, rotten, decom- 
posed or diseased animal or vegetable 
substance or is insect-infested or is 
otherwise unfit for human consumption.” 


6. In Dhanra]’s case (supra) the High 
Court construed sub-cl. (f) thus: 

“The word ‘otherwise’ in sub-clause (f) 
of clause (1) of Section 2 does suggest 
that all the adjectives used earlier refer 
to the quality of the article being unfit 
for human consumption. To fall under 
that sub-clause an article of food must 
be unfit for human consumption because 
it consists wholly or in part of any fil- 
thy, putrid, disgusting, rotten, decompos- 
ed or diseased animal or vegetable sub- 
stance or because it is insect-infested or 
on account of any other cause.” i 


7. We are of the opinion that the High 
Court was clearly wrong in its interpre- 
tation of Section 2 (1) (f). On the plain 
language of the definition section, it is 
quite apparent that the words ‘or ia 
otherwise unfit for human consumption’ 
are disjunctive of the rest of the words 
preceding them. It relates to a distinct 
and separate class altogether. It seems to 
us that the last clause ‘or is otherwise 
unfit for human consumption’ is residua- 
ry provision which would apply to a case 
not covered by or falling squarely with- 
in the clauses preceding it. If the phrase 
is to be read disjunctively the mere 
proof of the article of food being ‘filthy, 
putrid, rotten, decomposed...... or insect- 
infested’ would be per se sufficient to 
bring the case within the purview of the 
word ‘adulterated’ as defined in sub- 
clause (f) and it would not be necessary 
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in such a case to prove further that th 
article of food was unfit for human a 
sumption. 

8. It is, however, pointed out that the 
construction placed by the High Court in 
Dhanraj’s case upon Section 2 (1) (£) of 
the Act has been received with approval 
by this Court in Municipal Corporation 
of Delhi v. Kacheroo Mal (1976) 2 SCR 
1, where it is observed that ‘the con- 
struction placed by the High Court in 
Dhanraj’s case is the correct exposition 
of the law embodied in Section 2 (1) (fY. 
It is added for the sake of elucidation 
that the adjectives which precede the 
phrase ‘or is otherwise unfit for human 
consumption’ indicate presumptive but 
not absolute criteria as to the quality of 
the article of food. If we may say so 
with respect, we have reservations about 
the correctness of this decision, but it is 
not necessary to refer the case -to 
a larger Bench. 


9. In Kacheroo Mal’s case it is ob- 
served: 


“The phrase “or is otherwise unfit for 
human consumption” can be read con- 
junctively as well as disjunctively. If it 
is read conjunctively, that is, in associa- 
tion with what precedes it, sub-clause (f) 
with slight consequent rearrangement 
and parenthesis would read like this: “If 
the article is unfit for human consump- 
tion on account of (a) its consisting 
wholly or in part of any filthy; putrid, 
disgusting, rotten, decomposed or di- 
seased animal or vegetable substance or 
being insect-infested, (b) or on account 
of any other cause”. In this view of the 
sub-clause, proof of ‘unfitness of the 
article for human consumption’ is a must 
for bringing the case within its purview. 

If the phrase is to be read disjunctive- 
ly, the mere proof of the whole or any 
part of the article being “filthy, putrid, 
disgusting, rotten... ... or insect-infested” 
would be conclusive to bring the case 
within the mischief of this sub-clause, 
and it would not be necessary in such a 
case to prove further that the article was 
unfit for human consumption. 


We would prefer the first construction 
as it comforts best with reason, common- 
sense, realities, the tenor of this provi- 
sion and the main purpose and scheme 
of the Act. The adjectives ‘filthy’, ‘put- 
rid’, ‘disgusting’, ‘decomposed’, ‘rotten’... 
‘Insect-infested’ refer to the quality of 
the article and furnish the indicia for 
presuming the article to be unfit for hu- 
man consumption. But the presumption 
may not be conclusive in all cases, ir- 
respective of the character of the arti- 
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cle, and the nature and extent of the 
vice afflicting it. This is particularly so, 
where an article is found to be ‘insect- 
infested’.” 


With utmost respect, we are not able to 
share this view and would hold that the 
observations made in the judgment 
should be confined to the particular facts 
of that case. 

10. The decision in Kacheroo Mal’s 
case was largely based on the circum- 
stances that the standard of quality and 
purity was not prescribed in respect of 
cashew nuts. Now that R. 48-B of the 
Prevention of Food Adulteration Rules, 
1955 has been framed, the decision in 
Kacheroo Mal’s case is rendered inappli- 
cable. 


11. In the definition clause, the collo- 
cation of words ‘filthy, putrid, rotten, 
decomposed and insect-infested’ which 
are adjectives qualifying the term ‘an 
article of food’, show that it is not of 
the nature, substance and quality fit for 
human consumption. [It will be noticed 
that there is a comma after each of the 
first three words. It should also be noted 
that these qualifying adjectives cannot be 
read into the last portion of the defini- 
tion ie., the words ‘or is otherwise unfit 
for human consumption’, which is quite 
separate and distinct from others. The 
word ‘otherwise’ signify unfitness for hu- 
man consumption due to other causes. If 
the last portion is meant to mean some- 
thing different, it becomes difficult to 
understand how the word ‘or’ as used in 
the definition of ‘adulterated’ in Sec- 
tion 2 (9) (f) between ‘filthy, putrid, rot- 
ten etc.’ and ‘otherwise unfit for human 
consumption’ could have been intended 
to be used conjunctively. It would be 
more appropriate in the context to read 
it disjunctively. In Stroud’s Judicial Dic- 
tionary, 3rd Edn.. Vol. 1, it is stated at 
p. 135; 


“And” has generally a cumulative 
sense, requiring the fulfilment of all the 
conditions that it joins together, and 
herein it is the antithesis of OR. Some- 
times, however, even in such a connec- 
tion, it is, by force of a context, read as 
or’? 

While dealing with the topic ‘OR’ is read 
as AND, and vice versa’ Stroud says in 
Vol. 3, at p. 2009: 


“You will find it said in some cases 
that ‘or’ means ‘and’; but ‘or’ never does 
mean ‘and’.” 

Similarly, in Maxwell on Interpretation 
of Statutes, 11th Edn., pp. 229-30, it has 
been accepted that ‘to carry out the in- 
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tention of the legislature, it is oc- 
casionally found. necessary to read the 
conjunctions ‘or’ and ‘and’ one for the 
other’. The. word ‘or’ is normally dis- 
junctive and ‘and’ is normally conjunc- 
tive, but at times they are read as vice 
versa. As Scrutton L. J. said in Green 
v. Premier Glynrhonwy Slate Co. (1928) 
1 KB 561 at p. 568, ‘you do sometimes 
read ‘or’ as ‘and’ in a statute.......... But 
you do not do it unless you are obliged, 
because ‘or’ does not generally mean 
‘and’ and ‘and’ does not generally mean 
‘or’. As Lord Halsbury L. C. observed 
in Mersey Docks & Harbour Board v. 
Handerson (1888) 13 AC 595 (603) the 
reading of ‘or’ as ‘and’ is not to be re- 
sorted to “unless some other part of the 
same statute or the clear intention of it 
requires that to be done”. The substitu- 
tion of conjunctions, however, has been 
sometimes made without sufficient rea- 
sons, and it has been doubted whether 
some of cases of turning ‘or’ into ‘and’ 
and vice versa have not gone to the ex- 
treme limit of interpretation. 


12. Various categories of ‘adulterated 


food’ mentioned in Sec. 2 (1) (f) broadly 
fall into two kinds of adulteration; first- 


‘ly, where the constituent elements make 


the food obnoxious to human health or 
the existence of the particular composi-| ` 
tion of it, itself makes the food ‘adul- 
terated’, and secondly, where the adul- 
teration is constituted by the fact that 
the prescribed standard has not been ob- 
served in selling what purports to be a 
food of that standard or quality. 


13. We really fail to comprehend why 
the mere proof of an article of food like 
decomposed or diseased meat or rotten 
fish or putrid fruits and vegetables by 
the condition of the article itself should 
not be sufficient to attract the definition 
of ‘adulterated’ contained in S. 2 (1) (D 
and further proof of ‘unfitness of the 
article for human consumption’ is still 
necessary for bringing home the guilt. 

14. The decision in Kacheroo Mal’s 
case is, however, distinguishable inas- 
much as there was in that case no evi- 
dence that the cashew nuts, which were 
insect-infested to the extent of 21.9 per 
cent, were unfit for human consumption. 


15. In regard to cashew nuts ther 
was, at the material time, no statutory 
provision prescribing any minimum stand- 
ards of purity. It is, therefore, for the 
Court to decide upon the evidence in the 
case, whether the insect-infestation found 
was of such nature and extent as to make 
it unfit for human consumption. Assum- 
ing the test in Kacheroo Mal’s case to be 
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correct, and the report of the Public 
Analyst to be just a piece of evidence 
which has to be evaluated by the Court 
in the facts and circumstances of each 
particular case to reach a finding as to 
the unfitness or otherwise of the sample 
for human consumption, there is in the 
present case such evidence. Dr. B. D. 
Narang, DW 1, examined by the re- 
spondent, is an expert on the subject, 
being a member of the Central Commit- 
tee of Food Standards, besides holding 
Ph. D. degree in Chemistry from the 
University of Texas. He unequivocally 
states that although in regard. to cashew 
nuts, there was at that time no statutory 
provision prescribing any minimum stand- 
ard of purity, the Committee had re- 
commended to allow a 10 per cent insect- 
infestation as it was of the view that this 
much infestation should not be taken as 
an act of adulteration since it was not 
harmful to human consumption. In view 
of this clear evidence, two of the sam- 
ples of cashew nuts purchased from the 
respondent, which were found to be in- 
sect-infested to the extent of 20.6 and 
20.7 per cent, must be held to be ‘adul- 
terated’ within the meaning of Sec- 
tion 2 (1) (f). There is no reason for us 
not to act upon the testimony of Dr. 
Narang, who is the respondent’s own 
witness. 


16. That takes us to the next ground 
mamely whether the respondent having 
sold cashew nuts from sealed tins pur- 
chased from the supplier Sri Venkates- 
wara Cashews, Panruti under the invoice 
Ext. DW 3/A bearing the description 
that they were ‘SW Best Borma’ cashew 
nuts, was protected under Section 19 (2) 
of the Act which reads: 


“19 (2). A vendor shall not be deemed 
to have committed an offence pertaining 
to the sale of any adulterated or mis- 
branded article of food if he proves — 

(a) that he purchased the article. of 
food — 

(i) in a case where a licence is pre- 
scribed for the sale thereof, from a duly 
licenced manufacturer, distributor or 
dealer; 

(ii) in any other case, from any manu- 
facturer, distributor or. dealer, 
with a written warranty in the prescrib- 
ed form; and 

(b) that the article of food while in his 
possession was properly stored and that 
he sold it in the same state as he pur- 
chased it.” 


17. There can be no doubt that M/s. 
Narain Dass Tak Chand- had purchased 
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the cashew nuts in question from Sri 
Venkateswara Cashews. Ramesh Chand, 
DW 3, manager of the firm states that 
the goods are purchased and sold by the 
firm in wholesale at its shop at Khari 
Baoli, Delhi. According to this witness, 
all the three partners of the firm reside 
at Kanpur. They come to Delhi in a 
month or two for scrutinising the ac- 
counts. He states that the cashew nuts 
were purchased under the invoice Ext. 
DW 3/A and they were of ‘SW’ mark. We 
are left to guess what the letters ‘SW’ 
or ‘SW Best Borma’ signify. 


18. It is, however, strenuously urged 
that the invoice describes the cashew 
nuts to be ‘SW Best Borma’ and this 
amounts to a warranty as to quality. 
Strong reliance is placed on the decision 
of this Court in Ranganatha Reddiar v. 
State of Kerala (1970) 1 SCR 864 and 
Andhra Pradesh Grain & Seed Mer- 
chants’ Association v. Union of India 
(1971) 1 SCR 166 for the contention that 
if an article of food is sold in the same 
condition in which it was purchased 
from the manufacturer or dealer, the 
vendor ie, the retailer, like the re- 
spondent will not lose the protection of 
sub-section (2) of Section 19, particular- 
ly when it is certified to be of good qua- 


lity. We are afraid we cannot appreciate 


this line of reasoning. The two decisions 
in Ranganatha Reddiar’s case and in 
Andhra Pradesh Grain & Seed Mer- 
chants’ case are clearly distinguishable. 
In the former case, the cash memo con- 
tained the words ‘quality is up to the 
mark’ which meant that the quality of 
the article supplied was up to the stand- 
ard required by the Act and the ven- 
dee. It was observed: 

“It must be remembered that it is not 
a document drafted by a solicitor; it is 
a document using the language of 
a tradesman. Any tradesman, when he is 
assured that the quality of the article is 
up to the mark will readily con- 
clude that he is being assured that the 
article is not adulterated.” 


In the latter case, it was a branded arti- 
cle of food, and it was said: 


"If the article of food is sold in the 
same condition in which it was purchas- 
ed from a licensed manufacturer or deal- 
er, or was purchased with a warranty, 
the vendor will not lose the protection 
of sub-section (2) of Section 19 merely 
because he opened the container. If the 
vendor has obtained the article from a 
licenced manufacturer, distributor or 
dealer or from a manufacturer, distribu- 
tor or dealer with a warranty, he is pro- 
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tected, provided he has properly stored 
the article and sells it in the same state 
as he purchased the article, even if it 
turns out that the article was adulterat- 
ed or misbranded.” 

In the absence of any evidence that the 
respondent had purchased the cashew 
nuts under warranty, these authorities 
are of no avail. 

19. Part IX of the Prevention of Food 
Adulteration Rules 1955 deals with the 
condition of sale and licence. Rule 50 
states that no person shall manufacture, 
sell, stock, distribute or exhibit for sale 
the articles of food mentioned therein 
except under a licence. ‘Nuts’ is one of 
the articles mentioned therein. It is wide 
enough to include cashew nuts. Original- 
ly the rules did not prescribe the stand- 
ards of quality or purity in relation to 
dry-fruits. That lacuna has, however, 
now been removed by the insertion of 
Rule 48-B, which is in these terms: 


*48-B. Sale of insect-damaged dry 
fruits and nuts. — The dry fruits and 
nuts like raisins, currants, figs, cashew- 
nuts, apricots, almonds may contain not 
more than 5 per cent of insect-damaged 
fruits and nuts, by count.” 


20. Rule 12A which deals with war- 
ranty reads thus: 

“Rule 12-A. Warranty — Every trader 
selling an article of food to a vendor 
Shall, if the vendor so requires, deliver 
to the vendor a warranty in Form VI-A: 


Provided that no warranty im such 
form shall be necessary if the label on 
the article of food or the cash memo 
delivered by the trader to the vendor in 
respect of that article contains a war- 
ranty certifying that the food contained 
in the package or container or mentioned 
in the cash memo is the same in nature, 
substance and quality as demanded by 
the vendor. 


Explanation: The term trader shall 
mean an importer, manufacturer, whole- 
sale dealer or an authorised agent of such 


importer, manufacturer or wholesale 
dealer.” 
Admittedly, there was no warranty in 


the prescribed form in the instant case, 
The testimony of the two Food Inspectors, 
5. L. Mehra, PW 1, and H. K. Bhanot, 
PW 3, no doubt show that they bought 
the samples out of the sealed tins, but 
there is nothing to show that they were 
tins bearing the manufacturer's label 
guaranteeing purity. 

20A. In R. G. Pamnani v. State of 
Maharashtra (1975) 2 SCR 886 this Court 
after distinguishing Andhra Pradesh 
Grain & Seed Merchants’ case observed: 
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“The reason why a warranty is requir- 
ed in both the cases contemplated m Sec- 
tion 19 (2) (a) (i) and (ii) is that if war- 


ranty were not to be insisted upon by the 
statute and if a vendor would be permit- 


ted to have a defence merely by stating 


that the vendor purchased the goods 
from a licenced manufacturer, distributor 
or dealer adulterated or misbranded ar- 


ticles would be marketed by manufac- 
turers, distributors, dealers as well as 


purchasers from them with impunity. 
That is why a written warranty is en- 
joined in both the cases in Sec- 


tion 19 (2) (a) (i) and (ii). Sec. 19 (2) (a) 
of the Act will provide a defence where 
a vendor purchases articles of food from 
a licensed manufacturer, distributor or 
dealer with a written warranty in the 
prescribed form. Again, a vendor shall 
not be deemed to have committed an of- 
fence pertaining to the sale of any adul- 
terated or misbranded article of food if 
he proves that he purchased the article 
from any manufacturer, distributor or 
dealer with a written warranty in the 


prescribed form. These salutary provi- 
sions are designed for the health of the 
nation. Therefore, a warranty is enjoin- 
ed. No laxity should be permitted.” (Em- 
phasis supplied). 


21. That, in our opinion, really con- 
cludes the matter. In the instant case, 
there is no proof that the samples were 
taken from tins bearmg the manufactu- 
rers label guaranteeing purity of goods, 
nor is there any such warranty in the in- 
voice Ext. DW 3/A. It is, however, urged 
that the tins bore the imprint “Good”. 
There is nothing to substantiate this fact, 
and even if it were so, it is of little con- 
sequence. The word ‘Good’ on which 
great emphasis is placed merely contains 
a description of the goods. At the most 
it amounts to ‘puffing of goods’. The word 
‘Good’ is not a warranty as to quality. 
The respondent is, therefore, not pro- 
tected under Section 19 (2) of the Pre- 
vention of Food Adulteration Act, 1954 
read with Rule 12A of the rules framed 
under the Act. 


22. The result, therefore, is that the 
appeal succeeds and is allowed. The or- 
der of acquittal of the respondent is set 
aside, and he is convicted for having 
committed an offence punishable under 
Section 16 (1) (a) read with Section 7 (1) 
of the Prevention of Food Adulteration 
Act, 1954. 
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23. The contention that the respondent 
should be released on probation of good 
conduct under Section 4 of the Probation 
of Offenders Act, 1958 cannot be accept- 
ed. The provisions of Section 20AA in- 
serted by Act 34 of 1976 interdicts the 
Court from applying the provisions of 
that Act to a prosecution under the Pre- 
vention of Food Adulteration Act, 1954. 


24. While we agree that adulteration 
of an article of food is a serious anti- 
social offence which must be visited with 
exemplary punishment, it will be rather 
harsh to pass a sentence of imprisonment 
in the facts and circumstances of this 
case. Under Section 16 of the Prevention 
of Food Adulteration Act, 1954, as in 
force at the material time, the Court had 
the discretion for special and adequate 
reasons under proviso to sub-section (1) 
not to pass a sentence of imprisonment. 
In the instant case, the respondent is a 
man aged 75 years. The offence was com- 
mitted on August 1, 1968 i.e., more than 
eleven years ago. The order of acquittal 
was based on the decision of the Delhi 
High Court in Dhanraj’s case. The sam- 
ples were taken from sealed tins. These 
are all mitigating circumstances. We ac- 
cordingly refrain from passing a sub- 
stantive sentence of imprisonment and 
instead of sentence the respondent to the 
period already undergone and to pay a 
fine of Rs. 2,000/- or in default to under- 
go rigorous imprisonment for a period of 
three months, ; 
Appeal allowed. 


— T 
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O. CHINNAPPA REDDY, JJ. 


Criminal Appeal No. 193 of 1972, D/- 
29-11-1978. 


Jageshwar Singh Rastogi, Appellant v. 
_ State of Madhya Pradesh, Respondent. 


Penal Code (1860), S. 420 — Prevention 
of Corruption Act (1947), S. 5 (1) (d) — 
Criminal misconduct and cheating — 
Purchase of binocular for forest depart- 
ment by B — Accused a friend of B ad- 
vising him to purchase from particular 
firm from which he had purchased a 
binocular — Amount directly paid to 
' firm — Rates higher than that paid by 
accused for his binocular — Two bino- 


*Criminal Appeal No. 332 of 1971 (Madh. 
Pra.). 
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culars not of the same type — No evi- 
dence that amount paid was higher than 
market price — Conviction of accused 
under Ss. 420 and 5 (1) (d) is illegal. Cri- 
minal Appeal No. 332 of 1971 (Madh. 
Pra.), Reversed. (Paras 1, 2) 


KAILASAM, J.:— This appeal is by 
special leave against the judgment of the 
High Court of Madhya Pradesh in Crimi- 
nal Appeal No. 332 of 1971 convicting 
the appellant under Section 420, I. P. C. 
and Section 5 (1) (d) of the Prevention 
of Corruption Act sentencing him to one 
year’s R. I. and a fine of Rs. 200/- and 
six months’ R. I. respectively. The appel- 
lant is the Principal of Basic Institute, 
Raisen. ` Sahariya, P. W. 12, was Divi- 
sional Forest Officer, Raisen. He wanted 
to purchase a Binocular for his depart- 
ment. He had a talk with the appellant 
about the Binocular. The appellant toid 
P. W. 12 that he had purchased a Bino- 
cular for his Institute and he will get 
the quotations for Sahariya also. Several 
quotations Exhs. P-2, P-3 and P-4 were 
received on March 28, from the Surender 
Brothers. Another quotation was receiv- 
ed from another firm Kumar Bros. An or- 
der Exh. 5 was placed for the purchase 
of Binoculars to Surinder Brothers. On 
the 3ist March, 1964 the appellant met 
Sahariya and gave him the Binocular, 
Art. B and also the quotation, Exh. P. 6 
and the bill P. 7. A cheque Exh. P. 8 
was issued in favour of Surender Bro- 
thers and the amount was received by 
one ‘J. Singh’ who is the partner of Su- 
rendra Brothers. The case of the prose- 
cution is that the appellant cheated 
Sahariya by making a_ representation 
that Surendra Brothers was a firm deal- 
ing with Binoculars and that the price 
quoted was the proper one as he had 
himself purchased for the institute. It is 
conceded and the High Court has found, 
that it has not specifically stated as to 
what profit the appellant made in the 
deal. The High Court found that the price 
of the Binoculars which was supplied at 
Rs. 586.00, is not the proper price. As 
another Binocular had been supplied at 
Rs. 380/- to the Institute, the High Court 
came to the conclusion that the appel- 
lant must have had at least normal deal- 
er's profit. We are unable to agree with 
this reasoning and the conclusion arriv- 
ed at. The evidence of P. W. 10, Profes- 
sor Srivastava, who examined the Bino- 
culars and gave his opinion in Ex. P. 15, 
has pointed out that the casing in Arti- 
cle B which is supplied to Sahariya, 


P. W. 12 was of Brass while that sup~ 
plied to the Institute Art. A. of Alumi- 
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nium. Another difference was that there 
was Chromatic defect in Art. A, whereas 
there was no such defect in Art. B. Arti- 
cle A was made in Japan while Art. B 
does not show the name of the country 
of its make. There are differences be- 
tween Articles A and B and it would be 
hazardous to say that the price paid by 
Sahariya was more than the market 
price. The High Court has also not found 
that the prosecution has succeeded in 
proving that Sahariya was induced to 
pay higher price than the worth of the 
article. In the circumstances, the prose- 
cution has not succeeded in establishing 
the offence of cheating. 


2. The charge under Section 5 (1) (d) 
is equally unsustainable. The case of the 
prosecution is that the Principal induced 
P. W. 12 to place an order for Binoculars 
and believing the representation made by 
the Principal, he placed the order. We 
do not see how Section 5 (1) (d) would 
be applicable. The representation that 
was made by the appellant was as 
a friend or as a person known to 
P. W. 12. In the circumstances, we feel 
that the charge under Section 5 (1) (d) 
is unsustainable. The result is that the 
conviction under Section 420 I. P. C. and 
Section 5 (1) (d) of the Prevention of 
Corruption Act, are set aside. The appeal 
is allowed and the accused is acquitted. 


Appeal allowed. 





AIR 1980 SUPREME COURT 367 
(From: Gujarat)* 

P. N. SHINGHAL AND A. P. SEN, JJ. 

Civil Appeal No. 1479 of 1971, Dj/- 
27-11-1979. 

State of Gujarat and another, Appel- 
lants v. Bhogilal Keshavial and another, 
Respondents. 

(A) Land Acquisition Act (1894), S. 6 
— Notification under S. § seeking to ac- 
quire land for a co-operative housing 
society at society’s expense — Invalid. 
S. C. A. No. 271 of 1965, D/- 25-4-1989 
(Guj.), Reversed. (Paras 4, 7) 

(B) Land Acquisition Act (1894), Ss. 4 
and 6 — Notice under S. 6 invalid —~ 
Government can issue another notice un- 
der that section. S.C. A. No. 271 of 1965, 
D/- 25-4-1969 (Guj), Reversed. 

Where the first notification under Sec- 
tion 6 was invalid because the Govern- 
ment sought to acquire land for a co- 


*S. C. A. No. 271 of 1965, D/- 25-4-1969 
(Guj.). 
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of the society, the Government was not 
precluded from issuing a second notifica- 
tion under Section 6 by cancelling the 
earlier invalid notification. . In such a 
case, what happened was due to the in- 
validity of the notification under Sec. 6, 
the notification under Section 4 still held 
the fleld and on its strength another no- 
tification under Section 6 could be issued. 
S. Cc. A. No. 271 of 1965, D/- 25-4-1969 
(Guj.), Reversed. AIR 1966 SC 1408 and 
AIR 1965 SC 427, Foll. (Para 7) 

(©) Constitution of India, Art. 226 — 
Writ petition —- Procedure — Petitioner 
not taking the ground that Government 
wag guilty of delay in issuing second 
notification under S. 6 of the Land Ac- 
quisition Act —- Government is not re- 
quired to explain delay by filing affidavit. 
S.C.A. No. 271 of 1965, D/- 25-4-69 (Guj.), 
Reversed. (Land Acquisition Act (1894), 
S. 6). (Para 13) 

(D) Land Acquisition Act (1894), S. 6 
— Delay in issue of second notification 
under S. 6 — Inference as to, if war- 
ranted, S.C.A. No. 271 of 1965, D/- 25-4- 
(1969) (Guj), Reversed. 


Where the owner of the land which 
was sought to be acquired challenged the 
validity of the notification under Sec. 6 
and the State Government during the 
pendency of the writ petition withdrew 
the first invalid notification and then is- 
sued the second notification one year and 
four months after the cancellation of the 
first notification, the delay of one year 
and four months could not be said to be 
unreasonable. 8. C. A.. No. 271 of 1965 
D/- 25-4-1969 (Guj.), Reversed. AIR 1980 
SC 64, Rel on. (Para 13) 
Cases Referred : Chronological Paras 
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with him) (for No. 1); M/s. I. N. Shroff 
and H. S. Parihar, Advocates, = No. 2) 
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SEN, J.:— This appeal on certificate 
from a judgment of the Gujarat High 
Court raises a question as to the validity 
or otherwise of a fresh notification issued 
by the Government of Gujarat under 
Section § of the Land Acquisition Act, 
1894, consequent upon an earlier notifi- 
cation under Section 6 of the Act being 
discovered to be invalid. 


2. The first respondent in this case 


owned certain land bearing Final Plot. 


No. 38 forming part of Town Planning 
Scheme No. TI (Ellisbridge) situate 
within the city of Ahmedabad. At the re- 
quest of the second respondent Sri 
Ayodhya Nagar Co-operative Housing 
Society Ltd., registered under the Bom- 
bay Co-operative Societies Act, 1925, now 
deemed to be registered under the Guja- 
rat Co-operative Societies Act, 1961, 
formed with the object of enabling its 
members to construct houses, the State 
Government on August 3, 1960 issued a 
notification under Section 4 stating that 
the land was likely to be needed for a 
public purpose. This was followed by a 
notification of the State Government 
dated August 21, 1961 under Section 6 
of the Act stating that the land was to 
be acquired at the expense of Sri 
Ayodhya Nagar Co-operative Housing 
Society Ltd. for the public purpose spe- 
cified in column 4 of the schedule an- 
nexed thereto. The public purpose spe- 
cified in column 4 of the schedule was 
‘for construction of houses for Sri 
Ayodhya Nagar Co-operative Housing 
Society Ltd, Ahmedabad’. The entire 
expense of the acquisition was to 
be borne by the second respondent, Le., 
the Co-operative Housing Society. The 
first respondent moved the High Court 
under Article 226 of the Constitution 
challenging the validity of the notifica- 
tion under Section 6 on the ground thaf 
the acquisition of the land for a public 
purpose at the expense of the second re- 
spondent was legally invalid. On Decem- 
ber 4, 1961 the High Court issued an ad 
interim injunction restraining the appel- 
lant from proceeding with the acquisi- 
tion proceedings. While this writ peti- 
tion was pending, the State Government 
by its notification dated May 27, 1963 
cancelled the notification under Sec. 6. 
On September 10, 1964 the State Gov- 
ernment issued a fresh notification under 
Section 6 stating that the land was to 
be acquired at the public expense, for 
the public purpose specified in column 4 
of the schedule. The public purpose spe- 
cified in column 4 in the schedule was 


“or housing scheme undertaken by Sri 
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Ayodhya Nagar Co-operative Housing . 
Society Ltd.’ 


3 The High Court following its earl- 
ier decision in Dosabhai Ratansha Kera- 
vala v. Sate of Gujarat, (1970) 11 Guj 
LR 361, struck down the second notifica- 
tion under Section 6 dated September 10, 
1964. It held inter alia that (1) The first 
notification under Section 6 issued on 
August 21, 1961 being an acquisition for 
a society at its cost, was valid and the 
Government could have proceeded to 
complete the acquisition under it but, 
under a false sense of apprehension as 
to its validity the Government cancelled 
it on May 27, 1963. There was no justi- 
fication for cancelling the first notifica- 
tion under Section 6 and even if the 
Government wanted to cancel it out of 
a feeling of apprehension as to its vali- 
dity, the Government need not have 
taken one year and ten months to do so. 
(2) After the issue of the first notification 
under Section 6 on August 21, 1961, the 
notification dated August 3, 1960 under 
Section 4 was exhausted and, therefore, 
could not be used to support the second 
notification issued under Section 6§ on 
September 11, 1964. (3) The cancellation 
of the first notification under Section 6 
by the notification dated May 27, 1963 
did not have the effect of reviving the 
notification under Sec. 4 so as to make 
it available for supporting the second 
notification under Section 6. The second 
notification under Section 8 not being 
supported by any notification under Sec- 
tion 4 was consequently invalid. (4) A 
notification under Section § in order to 
be valid must follow within a reasonable 
time after the issue of a notification un- 
der Section 4. The notification under Sec- 
tion 4 was issued on August 3, 1960 and 
the second notification under Section 8 
on September 10, 1964 and there was 
thus an interval of about four years and 
one month between the two notifications. 
This interval of time could not be re- 
garded as reasonable. Even tested by the 
yardstick of reasonable time provided by 
the legislature in the second proviso in- 
troduced in Section 6 by the Land Ac- 
quisition (Amendment and Validation] 
Act, 1967, namely three years the period 
of about four years and one month bè- 
tween the two notifications under Sec. 4 
and Section 6 would be clearly unreason- 
able. The second notification must, there- 
fore, be held to be invalid on this ground 
also. 


4. We are clearly of the opinion that 
the High Court was in error in striking 
down the second ‘notification under 
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Section 8 issued on Sept. 10, 1964. In 
Valjibhai Muljibhai Sonaji v. State of 
Bombay (1964) 3 SCR 686, the Court 


held that the Government has no power 
to issue a notification for acquisition of 
land for a public purpose, where the 
compensation is to be entirely paid by 
a company. The first notification issued 
by the Government under Section 6 for 
acquisition of the land for a public pur- 
pose, at the expense of the second re- 
spondent, the Co-operative Society, was, 
therefore, invalid. The State Government 
was, therefore, justified in issuing the 
second notification under Section 6 after 
removing the lacuna ie, by providing 
for acquisition of the land for the said 
public purpose, at public expense. 


5. In an endeavour to support the 
judgment, counsel for the first respond- 
ent advanced a three-fold contention. It 
was urged, firstly, that successive noti- 
fications cannot be issued under Sec. 6 
placing reliance on State of Madhya 
Pradesh v. Vishnu Prasad Sharma (1966) 
3 SCR 557. It was pointed out that the 
Land Acquisition (Amendment and Vali- 
dation) Act, 1967 had a limited scope and 
it validated only successive notification 
issued under Section 6 in respect of dif- 
ferent parcels of land but did not vali- 
date successive notifications in respect of 
the same land. Further, it was urged that 
the Act was not retrospective in opera- 
tion and, therefore, the validity of the 
second notification dated September 10, 


1964 had to be adjudged with reference - 


to the pre~amendment law, ie., accord- 
ing to the law as declared by this Court 
in Vishnu Prasad Sharma’s case. 
ly, it was urged, on the strength of the 
decision in Dosabhai Ratansha Keravala’s 
case (supra) that a notification under 
Section 4 is exhausted when it is follow- 
ed by a declaration under Section 6.. It 
was urged that the first notification 
under §. 6 dated August 21, 1961 was 
valid and the High Court was, therefore, 
justified in holding that with its cancel- 
lation, the notification under S. 4 lapsed. 


Thirdly, it was urged that there was un- - 
second . 


reasonable delay in issuing the 
notification under S. 6 and, this, by it- 
self, was sufficient to invalidate it. 


6. In Vishnu Prasad Sharma’s case 
the Court held that Ss. 4, 5-A and 6 are 
integrally connected. and present a com- 
plete scheme for acquisition and, there- 
fore, it was not open to the Government 
to make successive declarations under 
_§. 6. Wanchoo J. (as he then was), speak- 
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ing for himself and Mudholkar J., ob- 


served: 


- “It seems to us clear that once a de- 
claration under S. 6 is made, the notifi- 
cation under S. 4 (1) must be exhausted, 
for it has served its purpose. There is 
nothing in Ss. 4, 5-A and 6 to suggest 
that S. 4 (1) is a kind of reservoir from 
which the Government may from time 
to time draw out land and make decla- 
rations with respect to it successively. 
If that was the intention behind Sec- 
tions 4, 5-A and 6 we would have found 
some indication of it in the language 
used therein. But as we read these three 
sections together we can only find that 
the scheme is that S. 4 specifies the loca- 
lity, then there may be survey and dra- 
wing of maps of the land and the con- 
sideration whether the land is adapted 
for the purpose for which it has to be 
acquired, followed by objections and 
making up of its mind by the Govern- 
ment what particular land out of that 
locality it needs. This is followed by a 
declaration under S. 6 specifying the 
particular land needed and that in our 
opinion completes the process and the 
notification under S. 4 (1) cannot be fur- 
ther used thereafter. At the stage of 
S. 4 the land is not particularised but 
only the locality is mentioned, at the 
Stage of S. 6 the land in the locality is 
particularised and thereafter it seems to 
us that the notification under S. 4 (1) 
having served its purpose exhausts it- 
self,” 

Sarkar J., in a separate but 
judgment, observed: 

“My learned brother has said that Sec- 
tions 4, 5-A and 6 of the Act have to be 
read together and so read, the conciliu- 
sion is clear that the Act contemplates, 
only a single declaration under S. 6 in 
respect of a notification under S. 4.” 
After rejecting the contention that the 
Government may have difficulty in mak- 
ing the plan of its projects complete at 
a time, particularly where the project is 
large, and therefore, it is necessary that 


concurring 


‘it should have power to make successive 
‘declarations under S. 6, he observed: 


“I cannot imagine a Government, 
which has vast resources, not being able 
to make a complete plan of its project 
at a time. Indeed, I think when a plan 
is made, it is a complete plan. I should 


- suppose that before the Government 


starts acquisition proceedings by the 
issue of a notification under S. 4, it has 
made its plan for otherwise it cannot 


state in the- notification,- as it has to do, 
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that the land is likely to be needed. 
Even if it had not then completed its 
plan, it would have enough time before 
the making of a declaration under S. 6 
to do so. I think, therefore, that the dif- 
ficulty of the Government, even if there 
is one, does not lead to the conclusion 
that the Act contemplates the making 
ef a number of declarations under S. 6.” 


7. In the present case, the question, 
however, does not arise as the first noti- 
fication under S. § dated August 21, 1961 
being invalid, the Government was not 
precluded from making a second notif- 
cation. Due to the invalidity of the noti- 
fication under S. 6, the notification under 
S. 4 still held the field and on its strength 
another notification under S. 6 could be 
issued. It is, therefore, not necessary to 
deal with the effect of the validating 
Act. 


8. The matter is squarely covered by 
the decision of the Court in Girdharilal 
Amratlal v. State of Gujarat, (1966) 3 
SCR 437. The Court rejected the con- 
tention that by cancelling the first noti- 
fication under S. 6, as here, the Govern- 
ment must be taken to have withdrawn 
from the acquisition and consequently 
could not issue a second notification un- 
der S. 6. There also the first notification 
under S. 6 was invalid and of no effect, 
as the Government had no power to 
issue a notification for acquisition for a 
public purpose where the compensation 
was to be paid entirely by a company, 
as held by this Court in Shyam Behari 
v. State of Madhya Pradesh, (1964) 6 
SCR 636. 


9. It will be noticed that in Girdhari- 
lal Amratlal’s case the facts were identi- 
cal. On August 3, 1960 the Government 
of Gujarat issued a notification under 
S. 4 in respect of certain land falling in 
Final Plot No. 460 of the Town Planning 
Scheme No. IN of Elisbridge in the city 
of Ahmedabad, stating that the land was 
likely to be needed for a public purpose, 
viz., for construction of houses for Sri 
Krishnakunj Government Servants’ Co- 
operative Housing Society Ltd. On July 
18, 1961 the State Government issued a 
notification under S. 6 stating that the 
land was to be acquired for the afore- 
said public purpose at the expense of Sri 
Krishnakunj Government Servants’ Co- 
-operative Housing Society Ltd. On Sep- 
tember 22, 1961, the landholder filed a 
writ petition in the High’ Court for an 
order quashing the notification under 
S. 6. During the pendency of the pro- 
ceedings, the Government issued a noti- 
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fication dated April 28, 1964 cancelling 
the aforesaid notification dated July 18, 
1961. On August 14, 1964 the Govern- 
ment issued a fresh notification under 
©. 6 stating that the land was needed to 
be acquired at the public expense for a 
public purpose viz., for the housing 
scheme undertaken by Sri Krishnakunj 
Government Servants’ Co-operative 
Housing Society Ltd. 


10. The contention was that by can- 
celling the first notification under S. 6, 
the Government must be deemed to 
have withdrawn from the acquisition 
and cancelled the notification under S. 4, 
and therefore, could not issue the second 
notification under S. 6, without issuing 
a fresh notification under S. 4. It was 
also urged that the power of the State 
Government to issue a notification under 
S. 6 was exhausted, and the Government 
could not issue a fresh notification under 
S. 6. The Court rejected both the con- 
tentions observing: 


“Having regard to the proviso to S. 6 
of the Act, a declaration for acquisition 
of the land for a public purpose could 
only be made if the compensation to be 
awarded for it was to be paid wholly or 
partly out of public revenues or some 
fund controlled or managed by a local 
authority. The Government had no power 
to issue a notification for acquisition for 
a public purpose where the compensa- 
tion was to be paid entirely by a com- 
pany. The notification dated July 18, 
1961 was, therefore, invalid and of no 
effect, see Shyam Behari v. State of 
Madhya Pradesh. The appellants filed 
the writ petition challenging the afore- 
said notification on this ground. The 
challenge was justified and the notifica- 
tion was liable to be quashed by the 
Court.” 


‘The State Government realised that 
the notification was invalid, and without 
waiting for an order of Court, cancelled 


the notification on April 28, 1964. The 
cancellation was in recognition of the 
invalidity of the notification. The Gov- 


ernment had no intention of withdraw- 
ing from the acquisition. Soon after the 
cancellation, the Government issued a 
fresh notification under `S. 6 where, as 
in this case, the notification under S. 6 
is incompetent and invalid, the Govern- 
ment may treat it as ineffective and issue 
a fresh notification under S. 6. This is 
what, in substance, the Government did 
in this case. The cancellation on April 
28, 1964 was no more than a recognition 
of the invalidity of the earlier notifica- 
tion.” l 
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The first notification issued under Sec. 6 
on August 21, 1961 was obviously in- 
valid and of no effect. By the issue of 
this notification, the Government had not 
effectively exercised its powers under 
S. 6. In the circumstances, the Govern- 
ment could well issue a fresh notifica~ 
tion under S. 6 dated Sept. 10, 1203 


11. In State of Gujarat V. EER 
Imam Haider Bax Razvi, 1976 Supp SCR 
28 this Court while reversing the deci- 
sion of the Gujarat High Court in Dosa- 
bhai Ratansha Keravala (supra) on which 
the High Court based its decision, has 
laid down two important principles: (1) 
In view of the decisions of this Court in 
Jhandu Lal v. State of Punjab, (1961) 2 
SCR 459, Ratilal Shankarbhai v. State 
of Gujarat, AIR 1970 SC 984 and Ram 
Swarup v. District Land Acquisition Off- 
cer, Aligarh, AIR 1972 SC 2290, the ac- 
quisition of land for a co-operative hous- 
ing society is a public purpose. The 
Government is the best judge to deter- 
mine whether the purpose in question 
is a public purpose or not; and, it can- 
not be said that a housing scheme for a 
limited number of persons cannot be 
construed to be a public purpose inas- 
much as the need of a section of the 
public may be a public purpose. (2) 
When a notification under S. 6 is invalid, 
the Government may treat it as ineffec- 
tive and issue a fresh notification under 
5. 6, and nothing in S. 48 of the Act pre- 
cludes the Government from doing s0, 
as held by this Court in Girdharilal Am- 
ratlal. 


12. The High Court had not the bene- 
fit of these decisions when it held that 
acquisition of land for a co-operative 
housing society was not a public purpose 
and, therefore, the first notification dated 
August 21, 1961 issued under S. 6 of the 
Act was valid. The substratum on which 
the decision of the High Court rests has, 
therefore, disappeared. This Court in 
Musamiyan’s case distinguished the de- 
cision in State of Madhya Pradesh v. 
Vishnu Prasad Sharma (supra) by quot- 
ing the passage referred to above. The 
decision in Vishnu Prasad Sharma’s case 
is not an authority for the proposition 
that where a notification under S. 6 is 
found to be invalid it cannot be followed 
by a fresh notification under S. 6. In fact, 
the decision of the High Court runs 
counter to what it- had observed in 
Dosabhai Ratansha Keravala’s.-case, after 
referring to the decision of this Court in 
Vishnu Prasad Sharma’s case and Gir- 
dharilal Amratlal’s case: 
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“Tf the first S. 6 notification is invalid 
that is, non est, S. 4 notification cannot 
be regarded as exhausted, for its pur- 
pose is yet unfulfilled; its purpose could 
be fulfilled only by issue of a vald 
notification under S. 6.” 


13. There remains the question whe- 
ther the High Court was right in quash- 
ing the second notification under S. 6 on 
the ground of unreasonable delay in its 
issuance. The respondent had not taken 
any such ground in the writ petition fil- 
ed by him. The High Court was, there- 
fore, not justified in observing that ‘the 
appellant had not explained the delay 
by filing any affidavit’. We fail to appre- 
ciate that if there was no ground taken, 
there could be no occasion for filing of 
any such affidavit. Further, the delay, 
if any, was of the respondent’s own 
making. He had challenged the first noti- 
fication under S. 6, presumably on the 
ground that the acquisition being for a 
public purpose, could not be made at the 


expense of the second respondent. The 
challenge was justified and the State 
Government, therefore, withdrew the 


first notification under S. 6 without wait- 
ing for an order of the High Court. The 
cancellation was in recognition of the 
invalidity of the notification. The Gov- 
ernment had no intention of withdraw- 
ing from the acquisition. Thereafter, the 
Government issued a fresh notification 
under S. 6 making a declaration for ac- 
quisition of the land for a public pur- 
pose at public expense. There is nothing 
in the Act which precludes the Govern- 
ment from issuing a fresh notification 
under S. 6, if the earlier notification is 
found to be ineffective. The delay of one 
year and four months between the date 
of cancellation and the issue of the 
second notification cannot be regarded 
to be unreasonable, in the facts and cir- 
cumstances of the case. In. somewhat 
similar circumstances, this Court recent- 
ly in Gujarat State Transport Corpn. v. 
Valji Mulji Sonaji, (1978) 3 SCC 202 held 
the delay of about fifteen years in mak- 
ing the second notification under S. § not 
to be unreasonable. We cannot, therefore, 
uphold the High Court’s decision that 
the second notification must be struck 
down on the ground of delay. 


.14. In the result, the appeal succeeds 
and is allowed with costs, the judgment 
of the High Court is set aside, and the 
writ petition filed by the first respon- 
dent is dismissed. Respondent No. 1 shall 
bear the costs. 

Appeal allowed. 


- 


372 S.C. 


AIR 1980 SUPREME COURT 372 
(From: Assam) 
P. N. BHAGWATI AND 
R. S. PATHAK, JJ. 


‘Civil Appeal No. 133 (NT) of 1973, D/- 
5-12-1979. 


M/s. Rameshwar Lal Sanwarmal, Ap- 
pellant v. Commissioner of Income-tax, 


. Assam, Respondent. 


Constitution of India, Art. 136 — Ap- 
peal against decision of High Court in 
income-tax reference —- Assessee should 
not be prejudiced on account of error 
of court — Income-tax Act (1922), Sec- 
tion 2 (6A), (e) — Word. ‘shareholder’ — 
Meaning — Assessee (H. U. F.), merely 


_ beneficial owner of certain shares of a 


company — Loans advanced to business 


concerns of assessee —- Held, they could - 


not be taxed as “deemed dividend” with- 
in S. 2 (6A) (e) — Decision of Assam 
High Court, Reversed. ((i) Income-tax 
Act (1922), S. 2 (6A) (e) — (ii) Words and 
Phrases — Word “shareholders”). 


The assessee was a Hindu undivided 
family consisting of one S the manager 
and Karta, his wife and a minor son. 
During the accounting year relevant for 
the assessment year 1956-57, the asses- 
see was the beneficial owner of certain 
shares of a private limited company. 
These shares stood only in the name of 
S in the register of shareholders of the 
company. The company advanced loans 
to the three business concerns owned by 
the assessee during the relevant period, 
The Revenue treated the loans as “deem- 
ed dividend” under S. 2 (6A). (e) and 
taxed them in the hands of the assessee. 
The Tribunal rejected the assessee’s ap- 
peal. - On income-tax reference at the 
instance of assessee fhe question was 
decided by the High Court in favour of 
the assessee on two counts. When the 
Revenue preferred an appeal against the 
judgment of the High Court, the Reve- 
nue challenged only the second limb of 
the decision ignoring completely the 
first. The result was that the decision of 
the High Court that the amounts of 
loans advanced to the three business con- 
cerns of the assessee did not fall within 
the definition of ‘deemed dividend’ in 
S. 2 (6A) (e) remained intact and un- 
affected by the decision of Supreme 
Court in (1971) 82 ITR 628. Through some 
unfortunate error, Supreme Court set 
aside the answer given by the High Court 
in favour of the assessee without consi- 
dering whether this part of the decision 
of the High Court was right or wrong. 


LW/AX/G392/79/SSG - 
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The Reference went back to the High 
Court for consideration of the remaining 
questions. These were answered in fav- 
our of Revenue and against the assessee. 
On appeal by assessee with special leave 
the only contention advanced was that 
the loans advanced to the three business 
concerns of the assessee could not be 
regarded as ‘deemed dividend’ within 
the meaning of S. 2 (6A) (e) since the 


assessee was not a registered share- 
holder of the company. 
Held (1) that when this contention 


was not raised, not argued, not discuss- 
ed and not decided, it could not be said 
to have been impliedly decided because, 
through an error committed by Supreme 
Court in (1971) 82ITR 628, an answer was 
given in favour of the Revenue in ignor- 
ance of the true position. The assessee 
could not be precluded from raising the 
said contention. The assessee, which had 
the decision of the High Court on this 
point in its favour and which decision 
was not assailed by the Revenue in the 
appeal and which remained undisturbed 
by Supreme Court should not be pre- 
judiced on account of an obvious error 
committed by the court. It was open to 
the assessee to raise the contention. 
(Para 6) 
(2) that the word “shareholder” in 
5. 2 (6A) (e) could mean only a register- 
ed shareholder. Since the loans were ad- 
vanced to the beneficial owner of the 
shares and not to the registered share- 
holder they could not be regarded as. 
loans advanced to a “shareholder” of 
the company within the meaning of 
3. 2 (6A) (e). S. 2 (6A) (e) was accord- 
ingly not attracted and the amounts of 
the loans could not be taxed as deemed 
dividends in the hands of the  assessee. 
There was no conflict between decisions 
in 1972 Tax LR 1006 (SC) and 1972 Tax 
LR 208 (SC). Decision in 1972 Tax LR 
1006 (SC) did lay down the correct in- 
terpretation of S. 2 (6A) (e). Decision of 
Assam High Court, Reversed. 
(Paras 1, 7, 8, 9) 
Chronological Paras 


Cases Referred: 


(1972) 83 ITR 170: 1972 Tax LR 1006 
sc 1, 6, 7, 8 
(1971) 82 ITR 628: 1972 Tax LR 208 (SC) 
1, 4, 7 


P. N. BHAGWATI, J.:—- This appeal 
by special leave raises a question of law 
relating to the interpretation of S. 2 (6A) 
(e) of the Indian Income-tax Act, 1922. 
The question is in fact-concluded by a 
decision of this Court in Commr. of In- 
come-tax v. C. P. Sarathy Mudaliar 
((1972) 83 ITR.170), but, it has been 
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argued on behalf of the Revenue that 
this decision is in conflict with an earlier 
decision given by this Court in Commr. 
of Income-tax v. Rameshwarlal Sanwar- 
mal ((1971) 82 ITR 628) and hence the 
question should be referred to a larger 
Bench. We shall presently consider these 
two decisions, but we may point out 
straightway that, in our opinion, there 
is no conflict between these two deci- 
sions and the question is completely 
covered by the decision in Commr. of 
Income-tax v. C. P. Sarathy Mudaliar 
(supra). The facts giving rise to the 
appeal are not in dispute and we may 
briefly state the same in order to ap- 
preciate how the question arises for de- 
termination. 


2. The assessee is the Hindu undivid- 
ed family of M/s Rameshwarlal Sanwar- 
mal consisting of S. M. Saharia as ma- 
nager and karta and his wife and a mi- 
nor son. The assessment year with which 
we are concerned in the appeal is 1956- 
57, the relevant accounting year being 
the year ending Ramnavami Sambat 
2012, that is, 18th April, 1956. During 
this assessment year, the assessee was 
the beneficial owner of certain shares 
in a private limited company called 
Shyam Sundar Tea Co. (P) Ltd. 'These 
Shares though beneficially owned by 
the assessee stood in the name of S. M. 
Saharia in the register of shareholders of 
the Company. The assessee also owned 
3 business concerns, namely, -Nilmony 
Shop, Saharia & Co. and Saharia Indus- 
trial Corporation. The Company ad- 


vanced loans to these 3 business concerns 


during the relevant assessment year and 
since it was a company in which public 
were not substantially interested, a ques- 
fion arose in the assessment of the asses- 
see to income-tax, whether the loans ad- 
vanced to these 3 business concerns could 
be regarded as “deemed dividend” of the 
assessee under Section 2 (6A) (e) of the 
Act? The Income-tax Officer took the 
view that the loans advanced to the 3 
business concerns were attributable to 
the accumulated profits of the company 
to the extent of Rs. 4,48,045/- and since 
the assessee which owned the 3 business 
concerns was the beneficial owner of the 
shares standing in the name of S. M. Sa- 
haria, the conditions of Section 2 (6A) (e) 
were satisfied and the loans were liable 
to be regarded as “deemed dividend” tax- 
able in the hands of the assessee under 
Section 2 (6A) (e). The assessee preferred 
an appeal against the order of assessment 
but the Appellate Assistant Commis- 
sioner agreed with the view taken by the 
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Income-tax Officer and held that since 
S. M. Saharia held shares in the company 
as representing the assessee and the loans 
were advanced to the three business con- 
cerns belonging to the assessee out of the 
accumulated profits of the company the 
Income-tax Officer was justified in treat- 
ing the loans as “deemed dividend” un- 
der Section 2 (6A) (e) and taxing them 
in the hands of the assessee. The matter 
was carried in further appeal to the Tri- 
bunal and several arguments were ad- 
vanced on behalf of the assessee resist- 
ing the applicability of Section 2 (6A) (e), 
out of them, there are two which are 
material for our purpose and they are : 
first, that since the assessee was not a 
repistered holder of shares in the com- 
pany, the loans advanced to the three 
business concerns of the assessee could 
not be regarded as loans advanced to a 
shareholder so as to attract the appli- 
cability of Sec. 2 (6A) (e); and secondly, 
even if the loans could be treated as 
“deemed dividend” under Sec. 2 (6A) (e), 
they could be taxed only in the hands 
of S. M. Saharia, the registered share- 
holder and not in the hands of the as- 
sessee, Both these arguments were nega- 
tived by the Tribunal and so also were 
the other subordinate arguments and the 
appeal was rejected and the assessment 
confirmed. This led to a reference appli- 
cation by the assessee and on the appli- 
cation, five questions of law were referr- 
ed by the Tribunal to the High Court. 
There were, in fact, six questions but 
for the purpose of the present appeal, it 
is not necessary to refer to the first 
question,. since it related to the ‘assess- 
ment year 1955-56 and it raised a point 
of limitation which was ultimately de- 
cided in favour of the assessee and there 
is no dispute about it. The other five 
questions related to the taxability of the 
loans advanced to the three business con- 
cerns of the assessee as “deemed divi- 
dend” under Section 2 (6A) (e) and each 
of these questions brought in issue dif- 
ferent aspect of taxability. It is the first 
of these questions which is material and 
we may reproduce it as follows: 


“Whether on the facts and in the cir- 
cumstances of the case, and on a true 
interpretation of the terms of Sec- 
tion 2 (6A) (e) of the Income-tax Act, 
1922, the Tribunal was right in holding 
that the amounts of Rs. 2,21,702/- (gross) 
and Rs. 3,43,505/- (net) were taxable as 
dividends in the hands of the applicant 
H. U. F. for the assessment years 1955- 
when the 
shares were registered in the name of 
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Sri S. M. Saharia, the karta of the fa- 
mily?” ' 

This question referred to both the assess- 
ment years 1955-56 and 1956-57, but we 
are not concerned in this appeal with 
the controversy relating to the assess- 


ment year 1955-56 and hence we shall, 


confine ourselves only to the assessment 
year 1956-57. 


3. Now two distinct aspects were 
comprised in this question and both were 
argued before the High Court. One was 
whether the loans advanced to the three 
business concerns of the assessee could 
be regarded as “deemed dividend” with- 
` in the meaning of Section 2 (6A) (e) and 
the other was whether these loans, even 
if regarded as “deemed dividend” could 
be taxed in the hands of the assessee. 
The High Court decided both these as- 
pects of the question in favour of the 
assessee and held that the word “share- 
holder’ in Section 2 (6A) (e) meant a 
registered shareholder or in other 
words, a shareholder whose name is re- 
corded in the register of the company 
as the holder of the shares and since the 
advance in the present case was made to 
the assessee which was not a registered 
shareholder, it could not be regarded 
as “deemed dividend” within the mean- 
ing of Section 2 (6A) (e) and that even 
if it be assumed that the advance was 
liable to be regarded as “deemed divi- 
dend” under Section 2 (6A) (e), it could 
be taxed as dividend income only of the 
registered shareholder and not of the 
assessee. This view taken by the High 
Court rendered it unnecessary to decide 
the other four questions and the High 
Court accordingly declined to consider 
them. The result of this decision was 
that the assessment made by the Reve- 
nue Authorities was set aside in so far 
as it included the loans advanced by the 
company to the three business concerns 
of the assessee as deemed dividend and 
taxed it in the hands of the assessee. 


4. The revenue, being aggrieved by 
the decision of the High Court, preferr- 
ed an appeal after obtaining special 
leave of this Court. Now it seems that 
through some inadvertence which is 
difficult to understand, the revenue at- 
tacked only that part of the order of the 
High Court which held that the “deemed 
dividend” could be assessed to tax only 
in the hands of S. M. Saharia, the regis- 
tered shareholder and not in the hands 
of the assessee which was merely the 
beneficial owner of the shares. Neither 
in the statement of case filed on its be- 
half nor in the course of the arguments 
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the revenue assailed the correctness of 
the view taken by the High Court that 
since the assessee was not a registered 
shareholder, loans advanced to the as- 
sessee could not be regarded as “deemed 
dividend” under Section 2 (6A) (e). The 
result was that the only question that 
came to be considered by this Court was 
whether the “deemed dividend” under 
Section 2 (6A) (e) could be taxed in the 
hands of the beneficial owner of. 
the shares or it could be brought to tax 
only in the assessment of the registered 
Shareholder and the view taken was 
that where the shares acquired with the 
funds of one person are held in the name 
of another, it is the former who is as- 
sessable to tax on the dividend on those 
shares and this principle would apply 
equally on the “deemed dividend’ un- 
der Section 2 (6A) (e). This Court did 
not consider whether the loans granted 
to the three business concerns of the as- 
sessee could at all be regarded as 
‘deemed dividend’ within the meaning 
of Section 2 (6A) (e) when the assessee 
was not a registered shareholder and 
the decision of the High Court to the 
effect that the assessee not being a re- 
gistered shareholder, the loan advanc- 
ed to it could not be regarded as ‘deemed 
dividend’ under Section 2 (6A) (e) re- 
mained undisturbed. Now obviously, so 
long as the decision of the High Court 
on this point was not overruled, the 
question whether the amount of the 
loans was taxable as ‘deemed dividend’ 
in the hands of the assessee could not 
be answered in favour of the revenue. 
But sometimes even Homer nods and 
through some unfortunate inadvertence 
for which the counsel appearing on be- 
half of the assessee in that case must ac- 
cept full responsibility, this Court dis- 
charged the answer given by the High 
Court in favour of the assessee and in 
its place substituted an answer in 
favour of the revenue. This decision of 
the Court is reported in Commr. of In- 
come-tax v. Rameshwar Lal Sanwarmal 
(supra). | 

5. Since the first question relating to 
the assessment year 1956-57 was answer- 
ed by this Court in favour of the reve- 
nue, the reference went back to the High 
Court for consideration of the remaining 
questions that had not been answered by 
the High Court. It appears that at the 
hearing of the reference the first two 
aut of the remaining four questions were 
not pressed on behalf of the assessee and 
only the last two questions were argued 
before the High Court. Both these ques- 
tions were considered by the High Court 
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and they were answered in favour of 
the revenue and against the assessee. The 
assessee thereupon preferred the present 
appeal after obtaining special leave from 
this Court. 


6, There was only one contention ad- 
vanced on behalf of the assessee in sup- 
port of the appeal, namely, that the 
amounts of the loans advanced to the 
three business concerns of the assesseé 
could not be regarded as ‘deemed divi- 
dend’ within the meaning of Sec- 
tion 2 (6A) (e) since the assessee was not 
a registered shareholder of .the com- 
pany. This contention was sought to. be 
supported by the decision of this Court 
in Commr. of Income-tax v. C. P. Sara- 
thy Mudaliar (supra). Now there can be 
no doubt that the decision of this Court 
in Cc. L T. v. C. P. Sarathy Mudaliar 
(supra) lays down that it is only where 
a loan is advanced by a company to a 
registered shareholder out of its accu- 
mulated profits that it would be liable 
to be regarded as ‘deemed dividend’ un- 
der Section 2 (6A) (e) and a loan to a 
beneficial owner of the shares does not 
come within the mischief of that section 
and if this decision -represents the cor- 
rect law on the subject, the amounts of 
loans advanced to the three . busi- 
ness concerns of the assessee could not 
possibly be brought within the net of 
taxation as ‘deemed dividend’. But the 
argument urged’ on behalf of the reve- 
nue was that it was not open to the as- 
sessee to raise this contention based on 
the decision in Commr. of Income-tax v. 
C. P. Sarathy Mudaliar (supra), since it 
was covered by the first question which 
had already been answered in favour of 
the revenue by this Court. The revenue 
conceded that this contention was not 
specifically raised before the Court when 
the first question came to be considered 
but it must be held to have been im- 
pliedly decided against the assessee, 
since the first question could not be 
answered in favour of the revenue on 
any other hypothesis. This argument of 
the revenue does. appear to be very 
plausible at. first blush, but if it is seru- 
tinised closely it will be apparent that 
it is fallacious and cannot be accepted. 
The most important circumstance which 
it ignores is that when the reference was 
first heard by the High Court, the first 


question was decided in favour of the 


assessee -on two counts, one was that 
since the assessee was not a registered 
share-holder of the company, the loans 
advanced to the three business concerns 
of the assessee could not be regarded as 
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‘deemed dividend’ within the meaning o 
Section 2 (6A) (e) and the other was that 
even if they could be treated as ‘deemed 
dividend’ under Section 2 (6A) (e), they 






Saharia, the registered share-holder and 
not in the hands of the assessee who was 
merely a beneficial owner of the shares, 
When the revenue preferred an appeal 
against the judgment of the High Court, 
the revenue should have assailed the de- 
cision of the High Court in both 
its limbs, but through some inadvertence 
which is difficult to understand, the re- 
venue challenged only the second limb 
of the decision ignoring completely the 
first. The result was that the decision of 
the High Court that the amounts of loans 
advanced to the three business concerns 
of the assessee did not fall within the 
definition of ‘deemed dividend’ in Sec- 
tion 2 (6A) (e) remained intact and un- 
affected by the decision of this Court in 
the appeal. Now, it is true that this 
Court could not have answered the first 
question against the assessee without 
overruling this part of the decision of 
the High Court, but through some un- 
fortunate error, this Court set aside the 


“answer given by the High Court in fa- 


vour of the assessee without considering 
whether this part of the decision of the 
High Court was right or wrong. Wh 

no contention was raised on behalf o 
the revenue before this Court that the 
decision of the High Court on this point 
was wrong and that even though the as- 
sessee -was not a registered shareholder, 
the amounts of loans advanced to the 
three business concerns of the assessee 
were still liable to be. regarded as 
“deemed dividend” under Sec. 2 (6A) (e) 
and no such contention formed the sub- 
ject-matter of discussion before this 
Court and this Court had, therefore, no 
occasion to consider this question, it is 
dificult to see how it can be said merely 
from the answer given by this Court in 
favour of the revenue that this conten- 
tion was impliedly decided-in favour of 
the revenue. It would be straining logi 
to an absurd limit to say that thoug 
this contention was not raised, not argu- 






in favour of the revenue in ignorance of 
the true position. It would also not be 
right to hold that merely because this 
Court erroneously answered the first 
question against the assessee without 
considering whether the view taken by 
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the High Court on this point was incor- 
rect, the assessee must be precluded 
from raising the contention that the as- 
sessee not being a regisered shareholder, 
the amounts of loans advanced te the 
three business concerns of the assessee 
did not fall within the definition of 
“deemed devidend” under Sec. 2 (6A) (e). 
Why should the assessee, which had the 
decision of the High Court on this point 
in its favour and which decision was not 
assailed by the revenue in the appeal and 
which remained undisturbed by this 
Court, be prejudiced on account of,an 
obvious error committed by the Court. 
The proper way of looking at the deci- 
sion of this Court would be to regard 
the answer given in favour of the reve- 
nue to be confined only to the aspect 
considered. and decided by this Court. 
The only aspect considered by this Court 
was whether the “deemed dividend” un- 
der Sec. 2 (6A) (e) could be taxed in the 
hands of the beneficial owner of the 
shares or it could be assessed to tax only 
in the hands of the registered share- 
holder, and this Court held that “deem- 
ed dividend” did not stand on any dif- 


ferent footing from actual dividend and, 


just as actual dividend was liable to be 
taxed in the hands of the benefi- 
cial owner of the shares, so also deem- 
ed dividend” must be held liable to be 
taxed in the assesssment of the beneficial 
owner, This Court did not decide the 
question whether a loan advanced to a 
beneficial owner of the shares can be re- 
garded as “deemed dividend” within the 
meaning of Section 2 (6A) (e) and the 
answer given by this Court in favour of 
the revenue cannot be said to extend to 
this aspect of the question. We would, 
therefore, hold that the first question 
still remains to be answered so far as 
this aspect of the question is concerned 
and it is open to the assessee to contend 
that the amounts of loans advanced to 
the three business concerns of the asses- 
see could not be regarded as “deemed 
dividend” under Section.2 (6A) (e), since 
the assess¢e was not a registered share- 
holder. — Beg 

7. It is also obvious from what we 
have said above that there is no conflict 
between the decisions of this Court in 
C. I. T. v. Rameshwarlal Sanwarmal and 
-C.I.T. v. C. P. Sarathy Mudaliar: (supra). 
The question whether, on a proper. con- 
struction of Section 2 (6A) (e), a loan 
advanced to a beneficial owner of the 
shares would be liable to be regarded as 
‘deemed dividend’ was not raised or 
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argued before this Court in C.LT.. v. 
Rameswarlal Sanwarmal and this Court 
was not called upon to decide it and 
hence there is no discussion about it in 
the judgment of this Court nor is there 
any decision on it. It is only in the sub- 
sequent decision in C.LT. v. C. P. Sara- 
thy Mudaliar that this question came up 
for the first time before this Court for 
consideration and this Court- held that 
when Sec. 2 (6A) (e) speaks of a ‘share 
holder’ it refers to the registered share- 
holder and not to the beneficial owner 
and hence a loan granted to a beneficial 
owner of the shares who is not a regis- 
tered shareholder cannot be‘ regarded as 
a loan advanced to a ‘shareholder’ of the 
company so as to be within the mischief 
of Section 2 (6A) (e). There is thus n 
conflict at all between the decisions in 
C.LT. v. C. P. Sarathy Mudaliar (supra) 
and C.I.T. v. Rameswarlal Sanwarmal. 
In fact, Mr. Justice Hegde was a common 
Member of the Bench in both the cases 
and the subsequent decision in C.LT. v. 
C. P. Sarathy Mudaliar was given within 
less than a month after the decision in 
CIT. v. Rameswarlal Sanwarmal. It is 
impossible to believe that Mr. Justice 
Hegde was oblivious of the decision in 
C.I.T. v. Rameswarlal Sanwarmal when 
he delivered the judgment in CLT. v, 
C. P. Sarathy Mudaliar. 


8. The Revenue lastly contended that 
the decision in C.I.T. v. Œ. P. Sarathy 
Mudaliar is incorrect and we must refer 
the present case to a larger Bench. Now 
it is obvious that before we can be per- 
suaded to accede to this request we must 
be satisfied that the decision in Commr. 
of Income-tax v. C. P. Sarathy Mudaliar 
is wrong. But having given -our most 
anxious consideration, we find ourselves 
unable to disagree with the view take 
in that decision. What Section 2 (6A) (e) 
is designed to strike at is advance or 
loan to a ‘shareholder’ and. the wor 
‘shareholder’ can mean only a registe 
shareholder. It is difficult to see how 
beneficial owner of shares whose nam 
does not appear in the register of share- 
holders of the company can be said 
be a ‘shareholder’. He may be beneficial- 
ly entitled to the shares but he is cer- 
tainly not a ‘shareholder’. It is only th 
person whose name is entered in th 
register of shareholders of the compan 
as the holder of the shares who can 
said to be a shareholder qua the com-|. 
pany, and not the person beneficiall 
entitled to the shares. It is the forme 
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the latter. We are, therefore, of the view 
that it is only where a loan is advanced 
by the company to a registered share- 
holder and the other conditions set out 
in Section 2 (6A) (e) are satisfied that 
‘ithe amount of the loan would be liable 
to be regarded as ‘deemed dividend’ 
within the meaning of Section 2 (6A) (e). 
The amount of the loan would not fall 
within the mischief of this section if it 
is granted to a beneficial owner of the 
Shares who is not the registered share- 
holder. The decision in C.LT. v. C. P. Sa- 
rathy Mudaliar does, in our opinion, lay 
|down the correct. interpretation of Sec- 
tion 2 (6A) (e). ` 


9. Now in the present case it was 
common ground that the loans were ad- 
vanced to the three business concerns of 
the assessee which was a Hindu undivid- 
ed family and this Hindu undivided 
family was not the registered holder of 
any shares in the company but it was 
the beneficial owner of certain shares 
which stood in the name of the Manager 
and Karta, Shri S. M. Saharya. The 
loans were thus advanced to the benefi- 


cial owner of the shares and not to the 


registered shareholder and hence they 
could not be regarded as loans advanc- 
ed to a ‘shareholder’ of the company 
within the meaning of Section 2 (6A) (e) 
Section 2 (6A) (e) was accordingly not 
attracted and the amounts of the loans 
could not be taxed as deemed dividends 
in the hands of the assessee. We accord- 
ingly answer the first question in favour 
of the assessee so far as this aspect is 
concerned. In view of this answer to the 
first question, it is not necessary to con- 


Sider the other two questions decided by — 


the High Court on remand. The learned 
counsel .appearing on behalf of the as- 
sessee, in fact, did not press them. 


10. There will . be. no order as to 
costs of the appeal. 


Answered against Department, 


AIR 1980 SUPREME COURT 377 

(From :— 1971.Tax. L. R. 1168 (AIL)) 

V. D. TULZAPURKAR AND : 
E. S. VENKATARAMIAH JJ. 

Civil Appeal No. 2015 of 1972, 
D/- 20-11-1979. 

The Ice and General Mills, Appellant 
v. The Income Tax Officer, Central Circle 
Ti, Meerut, Respondent. 
` Income-tax Act (1961), Sec. 297 ® (d) 
(ii) — Proceedings under Sec, 34 of 1922 
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Act actually pending on 1-4-1962 — Pro- 
ceedings not without jurisdiction — Issue 
of notice under Sec. 148 would be incom- 
petent — Notice quashed, 1971 Tax LR 
1168 (All), Reversed. 


Sec, 297 (2) (d) (ii) is concerned with 
the factual pendency of proceedings under 
Sec. 34 of the 1922 Act and not with their 
legality. 1972 Tax LR 1040 (SC) Rel. on. 

(Para 3) 

Where proceedings under Sec, 34 (2) 
I. T. Act (1922) were actually pending on 
1-4-1962 when the new Act of 1961 came 
into force but the reassessment order 
passed on 12-12-1965 was annulled in ap- 
peal by the Appellate Assistant Commis- 
sioner and that order was allowed to be- 
come final and instead a fresh notice 
under Sec. 148 of the 1961 Act was then 
issued. 

Held that the initiation of proceedings 
under Sec. 34 of 1922 Act could not in the 
circumstances of the case be regarded as 
without jurisdiction and hence non est 
and the notice under Sec. 148 should be 
quashed as being incompetent. 1971 Tax 
LR 1168 (All) Reversed. (Paras 4 to 6) 
Cases Referred : Chronological Paras 
(1972) 83 ITR 104: 1972 Tax LR 1040 (SC) 

3. 4 
(1972) 84 ITR 261: 1972 Tax LR 1011 (SC) 
3. 4 


Mr. S. T. Desai Sr. Advocate (M/s. 
B. R. Agrawala and P.C. Gokhale, Advo- 
eates with him), for Appellant; Mr. 
V. S. Desai Sr. Advocate (Miss. A. Subha- 
shini, Mr. J. Ramamurthy and Miss R. 
Vaigai Advocates with him), for Respon- 
dent. . 

TULZAPURKAR, J.:—The point rais- 
ed in this appeal by certificate seems to 
be covered by two decisions of this 
Court is favour of the assessee and hence 
we propose to dispose of the appeal by a 
short judgment. 

2. The appellant, a firm, carries on 
business of manufacturing ice and preser- 
vation of potatoes in its cold storage. It 
was assessed“to income-tax for the assess- 
ment year 1961-62 by an assessment order 
dated July 5, 1961 on a total income of 
Rs, 53,548/-. In proceedings started on 
December 21, 1961: under Sec. 34 (1) of 
the Indian Income-tax Act, 1922, the In- - 
come-tax Officer found certain property 
income and income to the extent of one 
lakh from potato transactions put through 
in the name of benami persons by the 
assessee had escaped assessment and, 
by his order dated December 
22,. 1965 he brought them to tax. The said 


‘order of the Income-tax Officer was an- 


tulled by the Appellate Assistant Com- 
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missioner in appeal on May 10, 1967 on 
the ground that the initiation of reassess- 


ment proceedings was not justified. The 
Department allowed the matter to rest 
there and the Assistant Appellate Commis- 
sioner’s order became final. On July 14, 
1967 the Income-tax Officer issued a 
notice under Section 148 of the Income- 
tax Act, 1961 in respect of the self-same 
assessment year after obtaining the sanc- 
tion .from the Commissioner of Income- 
tax. Admittedly, while 
for reopening the assessment under Sec- 
tion 147, the Income-tax Officer in his re- 
port categorically stated that the assessee 
had concealed the income of Rs. 1,00,000/- 
from undisclosed source on account of 
benami storage of potatoes in various 
names and the same had escaped assess- 
ment owing to the failure on the part of 
the assessee to disclose his income fully 
and truly. Pursuant to the notice the ap- 
pellant filed a return under protest on 
August 14, 1967. The appellant challeng- 
ed the notice by filing a writ petition in 
the Allahabad High Court, inter alia, on 
the ground that no reassessment proceed- 
‘ings could be undertaken under Sec. 147 
of the 1961 Act inasmuch as in respect of 
the self-same escaped income proceedings 
under Section 34 (1) of the 1922 Act had 
been undertaken and were pending on 
April 1, 1962, when the 1961 Act came 
into force and in this behalf reliance was 
placed on Section 297 (2) (d) (ii) of the 
1961 Act. The High Court rejected the 
contention on the ground that in order 
that Section 297 (2) (d) (ii) should apply. 
the proceedings under Section 34 of the 
1922 Act must be legal 
jurisdiction which was not the case here. 


3. It is difficult to sustain this deci- 
sion of the High Court in view of two 
decisions of this Court in S. B. Jain v. 
Mahendra (1972) 83 ITR 104 and Gujar 
Mal Modi v. C. I. T, (1972) 84 ITR 261 
where it has-been held that S. 297 (2) (d) 
(ii) is concerned with the factual pendency 
of proceedings under Sec. 34 of the 1922 
Act and not with their legality. It must in 
fairness be stated that none of 
these decisions on the proper construc- 
tion of Section 297 (2) (d) (ii) had been 
' rendered by this Court when the Allaha- 
bad High Court decided the matter. 


4. In S B. Jain v. Mahendra 
(supra) the Income-tax Officer had issued 
notice tothe respondent-assessee on Janu- 
ary 5, 1962 under Section 34 (1) (a) of the 
1922 Act to reopen his assessment for the 
assessment year 1946-47. The High Court 


quashed the notice by its order dated 
March A 1082 an the ground that the 
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notice was barred by limitation. In the 
meantime the 1961 Act came into force 
on April 1, 1962, whereafter the Income- 


tax Officer again issued a notice on March 
26, 1963 under Section 148 of the 1961 
Act. This Court held that what Sec- 
tion 297 (2) (d) (ii) of the 1961 
Act required was the factual pendency 
of a proceeding under Section 34 of the 
repealed Act, on April 1, 1962. The ques- 
tion whether that proceeding was barred 
by limitation or not was irrelevant. 
Though the earlier proceeding was quash- 
ed for the reason that notice on which the 
proceeding was based was issued beyond 
time, it could not be said that no proceed- 
ing under Section 34 of the 1922 Act was 
either factually or legally pending at the 
time when the 1961 Act came into force 
and since the proceedings initiated under 
Section 34 (1) (a) of the 1922 Act were 
pending at the time when 1961 Act came 
into force, the Income-tax Officer was not 
competent to issue any fresh notice 
under Section 148 of the 1961 Act. In 
Gujar Mal Modi’s case (supra) the notice 
under Section 34 (1) (a) of the 1922 Act 
for reopening the assessment of the de- 
ceased assessee was served only on one 
of the heirs of the deceased assessee. The 
Assistant Appellate Commissioner set 
aside the assessment made pursuant to 
that notice on the ground that it was 
necessary to issue notices to all the legal 
representatives of the deceased assessee. 
In the meantime the 1961 Act came into 
force and, thereafter the Income-tax Of- 
cer issued notice under Section 148 of 
that Act to all the heirs of the deceased 
assessee. This Court held that since the 
proceedings under Section 34 (1) (b) of 
the 1922 Act were pending on April f 
1962, the second notice was incompetent, 
In other words in both the cases this 
Court laid emphasis on the factual pen- 
dency of the proceedings under Sec- 
tion 34 on the relevant date, and not 
their legality as being material for pur- 
poses of Section 297 (2) (d) (li) of the 1961 
Act. In the case before us admittedly pro- 
ceedings under Section 34 (1) of the 1922 
Act in respect of the item of Rupees 
1,00,000/- (which was said to have escap- 
ed assessment) were factually pending 


‘on April 1, 1962 and, therefore, the notice 


under Section 148 of the 1961 Act would 
be incompetent. 


5. An attempt was made by counsel 
for the Revenue to distinguish the afore- 
said decisions on the ground that in the 
instant case the earlier proceedings under 
Section 34 of the 1922 Act being without 
jurisdiction, must be regarded as non est 
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inasmuch as the Assistant Appellate 
‘Commissioner had annulled the revised 
assessment made by the Income-tax OM- 


cer on the ground that the initiation of 
the proceedings (which was in respect of 
property income that had escaped assess- 
ment) was not justified inasmuch as it 
was not a case of omission or failure on 
the part of the assessee to furnish full 
particulars of the property income. The 
submission in our view, is factually in- 
correct. The reassessment order made by 
the Inceme-tax Officer on December 22, 
1965 clearly shows that he had initiated 
the proceedings (in respect of property 
income) under Section 34 (1) (b) ie. in 
consequence of information gathered by 
him from Assistant Appellate Commis- 
sioner’s order for an earlier year and not 
under Section 34 (1) (a) on account of 
any omission or failure on the part of the 
assessee to make a full disclosure and 
during the proceedings so initiated he 
came across the item of Rs. 1,00,000/- 
being the income from undisclosed source 
which he held had been concealed and was 
liable to be included under Sec. 34 (1) (a). 
Therefore, the initiation of the proceed- 
ings under Section 34 by the Income-tax 
Officer cannot be regarded as being with- 
out jurisdiction and hence non est. As 
stated earlier the Department allowed the 
Assistant Appellate Commissioner’s order 
whereby the reassessment order was 
quashed to become final. Instead of 
challenging that order a fresh notice 
under Section 148 of the 1961 Act was 
issued, which. in our view the Income 
tax Officer was not entitled to do in 
view of the fact that proceedings under 
Section 34 of the 1922 Act were factually 
pending on April 1, 1962 when the new 
Act came into force. 


G6. /In the result the order passed by 
the High Court is set aside and the im- 
pugned notice under Section 148 of the 
1961 Act is quashed. It is obvious that if 
any orders are passed pursuant to the 
impugned notice, those will be of no 
avail to the Revenue. The appeal is allow- 
ed but in the circumstances there will be 
no order as to costs. 


Appeal allowed, 
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Writ Petns. Nos. 272 and 399 of 1979, 
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KW/LW/F587/79/SNV 


T. N. Ed. Deptt. M. & G. Sub. 


Ser. Assocn. v. State of T. N. S. C, 379 


The Tamil Nadu Education Department 
Ministerial and General Subordinate 
Services Association ete., Petitioners v. 
State of Tamil Nadu and others, Respon- 
dents. 


Constitution of India, Arts. 309, 14, 16 
— Tamil Nadu G. O. No. 1968 — Integra- 
tion of District Board staff with Govt. 
servants — Neither ratio between Dis- 
trict Board staff and Govt. servants in 
the matter of promotion nor provision for 
consideration of service of District Board 
staff under District Board while drawing 
up common seniority lists is discrimina- 
tory. 


Considering the number of the Dis- 
trict Board staff to be integrated with 
Govt. servants ratio between them and 
the Govt. servants. in the G. O. No. 1968, 
in the matter of promotion cannot be 
said to be discriminatory. Similarly, con- 
sidering the relevant fact that the teachers 
under the District Board with mostly the 
same qualifications as Govt. teachers, dis- 
charged similar functions cad trained simi- 
lar students for similar examinations direc- 
tion in the G. O. to take into considera- 
tion the length of service of the District 
Board staff under the District Board, 
while preparing the common seniority list 
of the District Board staff and the Govt. 
servants cannot also be said to be dis- 
criminatory. The G. O. therefore, does 
not violate either Art. 14 or Art. 16. 

(Paras 8, 16) 


Mr. S. V. Gupte, Sr. Advocate (399/79) 
Mr. S. Govind Swaminathan Sr. Advocate 
(272/79); (M/s, K. R. Choudhary and 
N. S. Sivam Advocates with them), for 
Petitioners; Mr. K. K. Venugopal Addl. 
Sol. Genl. (Mr. A. V. Rangam Advocate 
with him) (for No. 1) and Mr. Y. S. 
Chitaley and Mr. A K Sen. Sr. Advo- 
cates (M/s. P. N. Ramalingam, R. Mohan 
and A. T. M. Sampath, Advocates with 
them) (for Nos. 3 and 4), for Respondents. 


KRISHNA IYER, J. :— These two writ 
petitions under Article 32 of the Consti- 
tution involve identical, though familiar, 
constitutional questions based on Arti- 
cles 14 and 16 covered by rulings of this 
court. The setting too is familiar as also 
the submissions. For these reasons a brief 
narration of the facts, a terse enunciation 
of the law and a common judgment for 
both will suffice. 


2. The Tamil Nadu State had schools 
at the various levels, primary, middle and 
high, run by the public sector consisting 
of Panchayats, District Boards and Gov- 
ernment. Progressively, Panchayat Schools 
were absorbed by District Boards and, 
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eventually, those managed by the latter 
were taken over by Government. 


3. We are not concerned with the 
teaching and non-teaching staff under the 
Panchayats and their service fortunes 
when fused into District Board Service, 
except to notice that, in integration, the 


date of entry into District Board service 
not the service under the Panchayat, was 
regarded as relevant for purposes of re- 
ckoning seniority. The next operation 
l. e. District Board staff, teaching and 
non-teaching being sewn into government 
service is what now falls for considera- 
tion by the court. A few skeletal facts to 
unfold the basic legal contentions alone 
need be recounted. 


4. All District Board schools were 
taken over with effect from 1-4-1970 and, 
inevitably, the issue of merger of the 
staff confronted Government. 

5. At the time of issuance of G. O. 
No. 761 dated 16th May 1970, which 
organised the absorption of the teaching 
and non-teaching staff into Government 
service from the District Board service, 
Government decided to keep the person- 
nel so absorbed as a separate service in 
the Education Department named the 
Tamil Nadu Educational Subordinate Ser- 
vice. The ministerial service, which relat- 
ed to the non-teaching staff, also was 
kept separate. Of course, all schools to be 
opened after 1-4-1970 were to be Govern- 
ment schools and so the dichotomy. be- 
tween the staff of erstwhile District 
Board schools and Government schools no 
longer persisted. The direct consequence 
of this immiscible maintenance of the 
two separate services was that the promo- 
tional prospects then available for Gov- 
ernment employees were not open to the 
former District Board servants on their 
reincarnation as Government servants. 
This, naturally gave rise to heart burning 
and its manifestation in a democratic set- 
up, agitation, representation: and inter- 
pellations in the legislature. 


6. The next development in the for- 
tunes of the former District Board 
schools’ employees came when G. O. No. 
1786 of October 17, 1974 was issued. Here 
Government recapitulated the position 
after 1-4-1970 and considered afresh the 
question of integration of the two servi- 
ces, the Government schools’ servants be- 
ing called the ‘A’ wing and the staff of 
the former District Board schools being 
referred to as ‘B’ wing. In the considered 
view of. the Government, complete inte- 
gration of ‘A’ and ‘B’ wings was ad- 


ministratively difficult and so they were - 


kept separate as two wings of the Tamil 
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Nadu Educational Subordinate Service 
and the Tamil Nadu Educational Service. 
Certain amelioratory measures were 
taken in opening up better prospects and 
avenues of promotion for the new arri- 
vals from the „District Board schools. Pre- 
sumably, this half-way house arrangement 
was hardly a sufficient appeasement, and 
Government was again agitated over the 
question. The pressure of social justice 
brought to bear on Government through 
many channels including the houses of 
the legislature, persuaded the State to 
overhaul the entire pattern of integra- 
tion and fitment of the two wings in a 
common seniority list. Government ratio- 
cinated on the question thus: 


“Ever since taking over the ‘B’ wing 
personnel as full-fledged Government 
servants from 1-4-70 it was being 
repeatedly represented to Government 
that it would not be equitable to deny 
them for ever the advantages available to 
their counterparts in the ‘A’ ‘4’ wing when “when 


persons of both the wings are doing 


identical work and that the Government 


should consider merging both the wings 
on some rational basis. In both the 
Houses of the State Legislature also 
many honourable members have been 
repeatedly urging the Government to 
take quick and pragmatic decision on 
this long pending issue. After examining 
the matter in great detail taking into ac- 


` count the number of personnel of differ- 


ent categories in both the wings and the 
promotional opportunities for them, the 
Government have proposed to adopt a 
formula to integrate the two wings and 
attempt to equalise their service condi- 
tions to the extent possible. The Tamil 


Nadu Public Service Commission has 
given its consent to these proposals. 


The Government accordingly now 
direct, in partial modification of the 
orders in the G. O. Ms. referred to above, 
that the staff of ‘A’ and ‘B’ wings be 
integrated with immediate effect follow- 
ing the procedure indicated below-” 

(emphasis added) 
Then followed two important decisions 
settling the kismat of the two wings at the 
teaching and the non-teaching staff levels. 
These decisions are castigated in the writ 
petitions as capricious, arbitrary and 
traumatic by the ‘A’ wing, i.e. the teach~ 
ing and non-teaching staff of the Govern- 
ment schools. These two decisions are, 
briefly, (1) fixing the ratio between the 
two wings in the matter of promotion. 
and (2) fixing the principle for computa- 
tion of service in determining common 


1980 


seniority. We are concerned only witb 
non-gazetted officers of secondary schools 
in these writ petitions. With regard to 
them, different proportions for promo- 
tional consideration have been fixed in 
this G. O. No. 1968. The ratio of 5:3 and 
3:2 respectively were prescribed for the 
ministerial staff and teaching-staff, tak- 
ing realistic note of the total numbers in 
the two equivalent groups viz. quondam 
District Board servants and relative Gov- 
ernment school staff. This is not an irra- 
tional criterion when coalescence of two 
streams springing from two sources oc- 
curs. 


7. In Service Jurisprudence integra- 
tion is a complicated administrative prob- 
lem where, in doing broad justice to 
many, some bruise to a few cannot be 
ruled out. Some play in the joints, even 
some wobbling, must be left to Govern- 
ment without fussy forensic monitoring, 
since the administration has been entrust- 
ed by the Constitution to the Executive, 
not to the Court. All life, including ad- 
ministrative life. involves experiment, 
trial and error. but within the leading 
strings of fundamental mghts, and absent 
unconstitutional ‘excesses’, judicial cor- 
rection is not right. Under Article 32, this 
court is the constitutional sentinel, not 
the national ombudsman. We need an 
ombudsman but the court cannot make- 
do. 


8. The feeble criticism that the pro- 
motional proportion between the two 
wings, in the process of interlacing and 
integration, is unsupported by any 
rational guideline is pointless. The State’s 
case is that. when two sources 
merge it is not uncommon to resort to the 
quota rule for promotion, although after 
getting into the common pool further 
‘apartheid’ shall be interdicted save in a 
limited class with which we are not con- 
cerned here. Of course, even if the quota 
rule igs an administrative device to inject 
justice into the integrating, process, the 
ratio cannot be arbitrary nor based on 
extraneous factors. None such is gverred 
nor established. The onus is on the 
challenger and, here, the ratio is mode- 
rately related to the numbers on both 
sides and we see nothing going ‘berserk’, 
nothing bizarre, nothing which makes you 
rub your eyes to query what strange 
thing is this Government doing? Counsel 
for the respondents explain that when 
equated groups from different sources are 
brought together quota-rota expedients 
are practical devices familiar in the field. 
Bearing in mind the strength of the Dis- 
trict Board staff to be inducted, the -ratio 
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is rational. Maybe, a better formula could 
be evolved, but the court cannot substi- 
tute its wisdom for Government’s, save 
to see that unreasonable perversity, mala 
fide manipulation indefensible arbitrari- 
ness and like infirmities do not define the 
equation for integration. We decline to 
demolish the order on this ground. Curial 
therapeutics can heal only the pathology 
of unconstitutionality, not every injury. 


9. The more serious charge is that 
length of service for fixing seniority has 
inflicted manifest injustice on the ‘A’ 
wing i.e. regular Government staff. be- 
ing born in arbitrariness and fed on mala 
fides. It is fair to state the generalities 
and then proceed to particularities. Here 
we must realise that all the schools hav- 
ing been taken over by the State directly 
the personnel had to be woven into the 
basic fabric. Some relevant formula had 
to be furnished for this purpose so that 
the homogenisation did not unfairly m- 
jure one group or the other. In 1970 Gov- 
ernment chose not to integrate but to 
keep apart. Later, this policy was given 
up. We cannot, as court, quarrel if ad- 
ministrative policy is revised. The wis- 
dom of yesterday may obsolesce into the 
folly of today, even as the science of old 
may sour into the superstition now, and 
vice versa. Nor can we predicate mala 
fides: or ulterior motive merely because 
Assembly interpellations have ignited re- 
thinking or, as hinted by counsel, that the 
Education Minister’s sensitivity is due to 
his having been once District Board 
teacher. Democratic processes both 
these are part of such process 
are not anathema to judges and we can- 
not knock down the order because Gov- 
ernment have responded to the Question- 
Hour or re-examined the decision at the 


` instance of a sensitive minister. 


æ 


10. The central issue is whether the 
engraftment of the long service under 
the District Board in favour of the trans- 
planted staff, rational or capricious, 
equity-oriented or obnoxious. The im- 
pugned G. O. No. 1868 which is the cyno- 
sure of attack in these two writ petitions 
sets out the background history. current 
realities and the need to throw open pro- 
motional opportunities to the District 
Board sources stunted for long since 1970. 
There is reference to consultation with 
and consent of the Public Service Com- 
mission which is usually the expert body 
on service matters. The experience of 8 
years is available with the Government 
at the time it promulgated this G. O. It 
enunciates a policy of integration of ‘A’ 
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and ‘B’ wings with immediate effect and 
outlines the basics on which such fusion 
is to be achieved. A State-wide seniority 
list is decided upon, a desideratum which 
js inescapable if integration is to be ac- 
complished. 


11. Government decisions are record- 
ed in this impugned G. O. regarding the 
manner of filling existing substantive 
vacancies and promotion posts with res- 
pect to teaching posts. Of course, corres- 
pondingly similar decisions were taken 
for filling up vacancies by promotion to 
non-teaching posts. 2:3 in a cycle of 5 in 
regard to teaching posts and 5:3 in a 
cycle of 8 in regard to non-teaching posts 
is the quota-rota decision of Government 
after appraising itself of the current lot 
of the ‘transplants’, the missed past op- 
portunities and the’ 
‘promotions, 

12. There is a direction that a com- 
bined State-wide seniority list shall be 
prepared in accordance with the ratios 


mentioned and all promotions thereafter: 


were to be made out of such combined 
lists. Some ameliorative provision regard- 
ing passing of tests necessary for promo- 
tion has been made in regard to those 
who have crossed the 45 years age mark. 
This last limb was relied on by Sri 
Swaminathan to suggest that there was 
no total integration between the two ser- 
vices. But we do not read any decisive 
indication of such a conclusion from this 
feeble circumstance. The crux of the 
matter is what is implicit but not explicit 
in the order, that in the process of inte- 
gration and drawing up of combined 
seniority lists the services of the quon- 
dam District Board employees vis a vis 
the Government school employees. dis- 
trict board service has been reckoned. 
Can this be done by a prudent person or 
is it outrageous to equate District Board 
service with Government service? That is 
the question an answer to which disposes 
of these writ petitions. 


13- We need not delve into details 
because, in the area of equation, an over- 
all view, and not a meticulous dissection, 
matters, The petitioners have argued 
that the selection of Government ser- 
vants as teachers or non-teachers is done 
by the Public Service Commission, which 
means screening and processing by ex- 
perts. On the other hand, District Board 
employees are. appointed on the chance 
choice of Presidents pro tempore. The 
obvious suggestion is that the professional 
equipment in the two cases is substanti- 
ally different. Even on qualifications it is 
contended that there is superiority for 
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Government servants vis a vis District 
Board employees in schools. A few other 
less consequential circumstances of dif- 
ference are relied on in the’ writ peti- 
tions. On the contrary,. the plea of the 
respondents is that there is substantial 
similarity in the quality of service and 
absence of disparity in the selection pro- 
cess: “Like the Service Commission, the 
District Board also selected. the candi- 
dates. As already submitted, the language 
test prescribed for the ‘A’. wing people is 


not a peculiar feature for them, 
The narration oof the  prescrib- 
ed test and the syllabus 
therefore for ‘B’ wing people would 


definitely show that ‘B’ wing people had to 
face onerous nature of examinations. As 
regards the educational qualifications for 
the teachers are concerned, there ` are 
absolutely no differences. In A-Wing even 
without a degree in teachers training, a 
candidate can be appointed and subse- 
quently, he can qualify in B. Ed. But 
whereas for the B Wing teachers, the 
rules, framed under the District Board 
Act stipulates that for the post of School 
Assistant in a Secondary School, a candi- 
date must possess the qualifications laid 
down- under the Madras Educational 
Rules (the rule relating to the appoint- 
ment of Teachers in schools maintained 
by local bodies). Under the Madras Edu- 
cational Rules one must possess a degree in 
B. A. or B. Sc., with B. T. or B. Ed., as 
in the case of ministerial service, the 
teachers also have to undergo a period of 
probation for a period of 2 years. Only 
after the satisfactory completion of pro- 
bation for a period of 2 years, they were 
regularised. Their increment is sanction- 
ed only after such regularisation. In ‘B’ 
Wing schools a Headmaster or Head- 
mistress must pass the following tests. 
If a candidate who has been promoted as 
a Headmaster or Headmistress fails in 
this subject, he or she will have to face 
reversion.” i 


14. The students who are coached for 
examinations, the syllabus for such 
courses and the nature of the teaching 
are virtually identical in the two sets of 
schools and the qualifications of the 
teachers also resemble. In this back- 


` ground, the State probably assumed as 


inadmissible of contrary argument that 
the quality of the service, the nature of 
the qualifications for employment and 
other features were de facto identical 
and consequentially service in District 
Board schools and service in Govern- 
ment schools could be legitimately equat- 
ed for purposes of reckoning seniority. In 


1980 


this imperfect world mathematical preci- 
sion in equation is a vain chase. 


15. Decisions were cited before us by 
counsel for the respondents to show that 
this was not an exercise in. novelty and 
even private college experience has been 
considered relevant when Government 
has taken over such colleges. On the con- 
trary, counsel for the petitioners pressed 
before us that when Panchayat schools 
were dovetailed into the Education De- 
partment of the District Board the 
teachers and the non-teaching staff there- 
under were given no credit for panchayat 
service and seniority was reckoned only 
from the date of entry into District Board 
service. Why should a different rule be 
adopted when District Board teachers and 
non-teaching staff are brought into Gov- 
ernment service? Even the ‘Fundamental 
Rules’ were cited to show that ordinarily 
service prior to entry into Government 
Service is discarded: Then why violate 
this norm to please the numbers? This is 
the question put to Government for 
faulting the G. O. No. 1968. 


16. Aware of our jurisdictional limita- 
tions we do not agree that the court can 
analyse such minutiae to fault the policy 
and quash the order of Government. 1 e. 
G. O. No. 1968. For argument’s sake, let 
us assume that there is a volte face on 
the part of the Government in shifting its 
stand in the matter of computation of 
seniority with reference to length of ser- 
vice. Surely, policy is not static but is 
dynamic and what weighed with the Gov- 
ernment when panchayat institutions 
were amalgamated with the District 
Board institutions might have been given 
up in the light of experience or changed 
circumstances. What was regarded as ad- 
ministratively impractical might, on later 
thought and activist reconsideration, turn 
out to be feasible and fair. The court can- 
not strike down a G. O, or a policy 
merely because there is a variation or 
contradiction. Life is sometimes con- 
tradiction and even inconsistency is not 
always a virtue. What is important is to 
know whether mala fides vitiates or irra- 
tional and extraneous factor fouls. It is 
impossible to maintain that the length of 
service as District Board employees is 
irrational as a criterion. Let us assume 
for argument’s sake that the mode of 
selection by the District Boards is not as 
good as by the Public Service Commis- 
sion, Even so it is difficult to dislodge the 
Government’s position that the teachers 
with mostly the same qualifications, dis- 
charging similar functions and training 
similar students for similar ex- 
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aminations, cannot be equated from a 
pragmatic angle without being condemn- 
ed as guilty of arbitrariness. 


177 Sri Govind Swaminathan drove 
home the point that in some cases even a 
few hundred ‘A’ wing members have 
been passed over by some one in the ‘B’ 
wing far junior to them. Once the princi- 
ple is found to be rational the fact that 
a few freak instances of hardship may 
arise on either side cannot be a ground to 
invalidate the order or the policy. Every 
cause claims a martyr and however un- 
happy we be to see the seniors of yester- 
day becoming the juniors of today, this 
is an area where. absent arbitrariness 
and irrationality, the court has to adopt a 
hands-off policy. 


18. The ‘B’ wing members complain 
that they have really suffered by being 
denied what is due to them on account of 
length of service all these years after 
1970. The boot is on the other leg, they 
lament. Probably, the injustice of the 


‘past, when suddenly set right by the 


equity of the present, puts on a molested 
mien and the beneficiaries of the status 
quo cry for help against injustice to them. 
The law, as an instrument of social jus- 
tice, takes a longer look to neutralise the 
sins of history. Be that as it may, judicial 
power cannot rush in where even ad- 
ministrative feats fear to tread. 


19. We see the force of the petitioners 
grievance and realise that an alternative 
policy may well be fabricated. That is a 
matter for the State and not for the court. 


20. We hold that the impugned G. O. 


eannot be voided as violative of Arti- . 


cles 14 and 16. and, therefore, dismiss 

the petitions. The parties will bear their 

respective costs. l 
Petitions dismissed. 
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L. G. Chaudhari, Appellant v. The 
Secretary, L. S. G. Dept., Govt. of Bihar 
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Constitution of India, Arts. 166, 226 — 
Art. 166 is only directory — Confirma- 
tion of Government servant — Absence 
of formal order in terms of Art, 166 — Gov- 
ernment servant concerned in writ petition 
could show that he had been appoint- 
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ed on permanent and substantive basis. 
AIR 1964 SC 1823, Foll; Decision of 
Patna High Court Reversed. (Para 3) 
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CHINNAPPA REDDY, J. :—Curious in- 
deed are the ways of the powers that 
be, in Bihar. The Bihar Public Service 
Commission published an advertisement 
inviting applications for the post of a 
Town Planner- in the Government of 
Bihar. The post was stated to be perma- 
nent but the appointment was to be made 
initially on contract basis for five years. 
The selected candidate was to be on pro- 
bation for one-year with the benefit of 
Contributory Provident Fund. Shri L. G. 
Chaudhari, original appellant in this ap- 
peal— he having died during the pen- 
dency of the appeal, his legal representa- 
tives are now the appellants— was select- 


ed and by a notification dated 20th. 


August, 1955, the Government of Bihar 
appointed him as Town Planner with ef- 
fect from 5th August, 1955. The order of 
appointment recited that he would be on 
probation for a period of one year. 
Though the post was initially created on 
a permanent non-pensionable basis and 
appointment to it was made on contract 
basis for five years, the Council of Minis- 
ters, on 7th August, 1956, considered a 
proposal to make the post permanent and 
pensionable and to appoint Shri L. G. 
Chaudhari to that post on a permanent 
and pensionable basis, initially on proba- 
tion for one year. The proposal was ap- 
proved by the Council of Ministers on 
14th August, 1956. On 20th August, 1956, 
the Secretary to the Government L. S. G. 
Department wrote to the Accountant 
General informing him that the post of 
Town Planner had been made perma- 
nent and pensionable with effect from. 5th 
August, 1955, the date on which Shri 
L. G. Chaudhary had joined the post and 
that Shri Chaudhari was no longer entitl- 
ed to subscribe to the Contributory Pro- 
vident Fund.: He-was to be treated as ‘an 
ordinary permanent Gazetted Govern- 
ment servant’. On ‘28th Sept., 1956; the 
Accountant General wrote to the Gov- 
ernment enquiring as to the date from 
which Shri Chaudhari was to be treated 
as a permanent Government servant. On 
28th November, - 1956, the Under Secre- 
tary to the Government addressed a com- 
munication to the Accountant General the 
contents of which -are in some contro- 
versy. The communication begins with 
the statement: “I am directed to refer to 
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your letter No. GA4 PH-Eng.— 3803 Dat- 
ed 28th September, 1956 and to say that 
Shri L. G. Chaudhari has been appointed 
on permanent substantive basis with ef- 
fect from 5th August, 1955, with proba- 
tion for one year with effect from the 
date of his appointment.” Next follow two 
sentences which are in controversy. The 
communication ends with the sentence: 
“In the circumstances Shri Chaudhari 
may be treated as a permanent Govern- 
ment servant with effect from 5th August, 
1955”. The two controversial sentences 
according to the appellant are “he has 
been confirmed on his post after the ex- 
piry of the period of probation viz. 5th 
August, 1956 and necessary notification to 
this effect has been issued. A copy of 
the same had been sent to you.” The two 
sentences according to the Government are 
“he is being confirmed on his post after 
the expiry of the period of probation viz. 
Sth August, 1956 and necessary notifica- 
tion to this effect is being issued. A 
copy of the same will be sent to you 
in due course”. The original letter said 
to have been written by the Government 
to the Accountant. General was not 
produced on the ground that it was 
not available. What was produced by 
the Government was the draft of the 
letter containing corrections, the words 
“has been” occurring twice in the first 
controversial sentence being scored out 
and replaced by the words “is being” and 
the words “has been” in the second con- 
troversial sentence being replaced by the ` 
words “will be”. On the face of it the 
stand of the Government on the contents 
of this letter appears to be con- 
tradicted by the internal evidence af- 
forded by the alleged draft. In the first 
place if Shri Chaudhari had not yet 
been confirmed there was no need for the 
Government to inform the Accountant 
General that he was being confirmed and 
that a notification was being issued. 
Neither the letter of 20th August, 1956, 
nor the letter of 28th November, 1956. 
need have been written. In the second 
place that would be inconsistent with the 
first sentence stating that Shri Chaudhari 
had been appointed ‘on a permanent, sub- 
stantive basis with effect from 5th August, 
1955, with probation for one Year’ 
and the last sentence stating that 
in the circumstances Shri Chaudhari 


might be treated as permanent Govern- 
ment servant with effect from 5th August, 
1955. Whatever that be; the Accountant 
General proceeded on the basis that Shri 
Chaudhari was to be treated as perma- 
nent Government servant with effect 


1986 
from ‘5th August, 1955 and therefore, 
allowed increments for the years 
1956, 1957 and 1958. In fact. from the 
annual report of the Bihar Public Service 
Commission which was produced be- 
fore the High Court as Annexure 
‘Cc’ it appears that the Public Service 
Commission recommended the confirma- 
tion of the appellant as Town Planner 
and that the recommendation was 
accepted by the Government. After 
the appellant had drawn _ incre- 
ments for three years the Ac- 
countant General thought fit to address a 
communication to the Government on 16th 
August, 1958 requesting that Govern- 
ment orders formally confirming Shri 
L. G. Chaudhari might be sent to the Ac- 
countant General’s office at an early date, 
A reply was sent by the Under Secretary 
to the Government on 15th September, 
ae requesting the Accountant General 
furnish a copy of the letter 
ae 28th November, 1956 as 
no such letter appeared to have been 
sent from the Department. It is to be 
noticed here that at the hearing of the 
Writ Petition the Government pur- 
ported to produce the draft of 
the letter dated 28th November, 1956, 
already referred to by us, though in 
their letter to the Accountant General on 
15th September, 1958, they said that no 
such letter appeared to have been 
sent by the Department, By a letter 
dated 30th September, 1958, the Ac- 
countant General informed the Govern- 
ment that the original of the letter dated 
28th November, 1956 was not. available 
‘but that an extract as noted in the Audit 
Register was being sent.. This extract was 
on the same lines as the draft produced 
by the Government. On 6th November, 
1958, the Government wrote to the Ac- 
countant General that the question of 
issuing orders of confirmation was still 
under Government’s - consideration. On 
8th August, 1959 the Accountant General 
once against wrote to the Government re- 
questing that formal notification confirm- 
ing Shri Chaudhari in his appointment 


might be sent so that a pay slip authoris- 
ing drawal of increments could be issued, 
Shri Chaudhari was also informed by the 
Accountant General to the same effect, 
Apparently there appears to have been 
further correspondence between the Ac- 
countant General and the Government. 
Further increments were stopped to the 
appellant by the Accountant General, 


The appellant appears | to have protested 


1980'S. G/25 It G—s 


L. G Chaudhari v, Secy., L, S, G. Dept, Govt of Bihar -S.C. 385 


against the stoppage of incre- 
ments, The result was thaf on 16th July, 
1960 the Government enquired from the 
Accountant General under what rule he 
had withheld the increments of Shri 
L. G. Chaudhari, Further correspondence 
appears to have followed and even as 
late as on 18th March, 1967 the Govern- 
ment requested the Accountant General 
to issue the necessary pay slip authoris- 
ing Shri Chaudhari to draw his annual 
increments. In the letter dated 18th 
March, 1967, the Government referred to 
the query raised by the Accountant Gene- 
ral in his letter dated 28th September, 
1956 regarding the exact date from which 
Shri Chaudhari was to be treated as a 
permanent Government servant and stat- 
ed that the Government had already re- 
plied to the query on 28th November, 
1956. It was mentioned that a copy of the 
letter was also enclosed, The Government 
further mentioned that Shri Chaudhari 
had complained that he was not being 
allowed increments since 1959 and that 
the Government did not know why the 
increments vere being withheld. As the 
increments due to him continued to re- 
main unsanctioned the appellant once 
again addressed the Government on Iisf 
May, 1967 and this brought forth a reply 
from the Government that his probation 
had been extended up to 15th September, 
1967 and that he should show cause why 
his employment as probationer should npt 
be terminated, Thereafter the appellant 
filed a Writ Petition in the High Court 
praying that the order of the Bihar Gov- 


. ernment dated 18th September, 1967 may 


be quashed and that all increments that 
had accrued to him on and after 5th . 
August, 1959 should be directed to be 
paid-to him. The Patna High Court quash- 
ed the order dated 18th September, 1967 
to the extent that it called upon the ap- 
pellant to show cause why his probation 
should not be extended but declined to 
quash the order extending the period of 
probation to 15th September, 1967. The 
High Court declined to quash the part of 
the order relating to extension of period 
of probation because it was of the view 
that the question whether the service of 
the appellant had been confirmed or not 
was a disputed question of fact in view-of 
the stand taken by the Government be- 
fore the High Court, Befora the High 
Court the Government took the stand 
that no notification confirming the appel- 
lant in the post of Town Planning: was 


issued as no medical certificate -had been 


produced by . the ` appaliant and in the 
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meanwhile certain complaints were re- 
ceived concerning the efficiency and inte- 
grity of the appellant, According to the 
Government the allegation made against 
the appellant was found to be true and 
therefore it was finally decided to ex- 
tend the period of probation and termi- 
nate his services, 


2. Shri Chitaley learned Counsel for 
the appellant argued that apart from the 
approval given by the Council of Minis- 
ters to the appointment of the appellant 
as Town Planner with effect from the 
date of his original appointment, the 
undisputed correspondence that passed 
clearly showed that the services of Shri 
Chaudhari had been confirmed as claim- 
ed by him, We agree with him. The letter 
dated 29th August, 1956, from the Gov- 
ernment to the Accountant General con- 
tain a clear recital that the post of Town 
Planner had been made permanent and 
pensionable with effect from 5th August, 
1955, the date on which. Shri Chaudhari 
had joined the post and that Shri 
Chaudhari- was therefore, to be treated as 
an ordinary permanent- gazetted Govern- 
ment servant. In his letter dated 28th 
September. 1956 the Accountant General 
did not raise any query whether the ap- 
pellant had been confirmed but raised the 
limited query as to the date from which 
he was to be treated as a permanent Gov- 
ernment Servant. Again in the letter 
dated 18th March, 1967 the Government 
reiterated the position that the appellant 
had been appointed against a permanent 
and pensionable post and that he was to 
be treated as a permanent Government 
servant. The Government wanted to know 
why the Accountant General was with- 
holding the appellant’s increments. In the 
face of these two letters it appears to us 
to be futile for the Government to con- 
tend that the appellant had not been con- 
firmed and that he continued as a proba- 
tioner till September,:- 1967. Even the con- 
troversial letter dated 28th November, 
1956, contains two significant undisputed 
statements. “....Shri Chaudhari has been 
appointed on permanent, substantive ba- 
sis with effect from 5th.Aug., 1955, with 
probation for one year” and “in the cir- 
cumstances Shri Chaudhari may be 
treated as a permanent Government ser- 
vant with effect from 5th August, 1955”, 
The draft of the letter dated 28th Novem- 
ber, 1956 with the words “is being” and 
“will be” substituted for the words “has 
been” was sought to be put forward as a 


correct copy of the original on the basis 
‘of the extract from the Audit Register. 
On that basis it was claimed that there 
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was. no order confirming the services of © 
the appellant, We may mention here that 


the original letter received by the Ac- 


countant General was not produced on the 
Ground that it was not traceable, We ara 
unable to place any reliance on the ex- 
tract from the Audit Register for the 
reason that in the counter-affidavit filed 
on behalf of the Accountant General it 
was stated that the entry in the Audit 
Register was attested in September, 1958 
while in the letter dated. 15th September, 
1958 it was clearly stated that the origi- 
nal letter was not available. If so, how 
could the entry in the Audit Register have 
been attested in September, 1958? We do 
not desire to further probe into the loss 


of the original letters, the alleged inter- 


polations in the. draft ete. as we are 
clearly satisfied on the basis of the letters 
dated 20th August, 1956 and 18th March, 
1967, that the appellant was confirmed in 
his post as Town Planner as claimed by 
him, To say the least the stand taken by 
the Government that the appellant con- 
tinued as a probationer till 15th Septem- 
ber, 1967 is ludicrous. On more than one 
occasion the Government asked the 
Accountant General why the appellant’s 
increments had been withheld despite the 
appellant having been appointed on a 
permanent and substantive basis, The 
stand of the Government before the 
High Court and before us is incapable of 
being justified in any way. It is clear that 
some mischief was afoot in the Bihar 
Secretariat and. official records had either 
disappeared or had been tampered with. 
The appellant was not to blame for it, 
The mischief makers who were trying to 
make out that the appellant had not been 
confirmed were apparently responsible, 
We think the less said about these 
matters the better, , 


3. The learned Attorney General who 
appeared for the State of Bihar argued 
that there was: no formal order 
of confirmation in terms of Arti- 
cle 166 of- the Constitution and that 
under the provisions of Article 163 (3) 
the proceedings of the Cabinet could not 
be Iooked into. He urged that the ques- 
tion whether the appellant had been con- 
firmed in the post of Town Planner was a 
disputed question of fact and therefore, 
the High Court was right in not ventur- 
ing to decide the question. We do not 
agree with the learned Attorney General. 
In the absence of a formal order drawn 
up in terms of Article 166 af the Consti- 
tution it was certainly open to the ap- 
pellant to prove by evidence aliunde tha 
he had been appointed on permanent and 
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substantive basis, In R. Chitralekha 
v. State of Mysore (1964) 6 SCR 368; 
it was pointed out that the provisions of 
Article 166 of the Constitution were only 
directory and not mandatory and, if they 
were not complied with it could be esta- 
blished as a question of fact that the 
order was issued by the State Govern- 
ment. The learned Attorney General] 
urged that the order, if any, was never 
communicated to the appellant and, 
therefore, was of no effect. He relied on 
Bachitter Singh v. State of Punjab 1969 
Supp (3) SCR 713. We may at once say that 
no such plea was ever raised before the 
High Court and the appellant cannot at 
this stage be non-suited on the ground 
that the order of confirmation was never 
communicated to him. We do not consider 
it necessary to express any opinion on the 
question whether Article 163 (3) of the 
Constitution bars the Court from looking 
into the proceedings of the Cabinet. It is 
one thing to say “the question whether 
any, and if so what, advice was tendered 
by Ministers tothe Governor shall not be 
inquired into in any Court”, and 
altogether a different thing to say 
that the proceedings of the Coun- 
cil of Ministers cannot be looked 
into even if produced without objection 
and without any claim of privilege. We 
do not desire to say anything more on 
this aspect of the case, since there is 
enough other material in the case. 


4. We are also unable to find any 
force in the submission of the learned 
Attorney General that the High Court 
was quite right in refusing to decide the 
question whether the appellant had been 
confirmed or whether he continued as a 
probationer till 15th September, 1967 on 
the ground that it was a disputed ques- 
tion of fact. As already observed.by us 
the communications addressed by the Gov- 
ernment to the Accountant General are 
clear on the point and the stand taken by 
the Government for the first time in 1967 
that the appellant was continuing on pro- 
bation till then was ludicrous. To refuse 
to decide the question when the entire 
material was before the Court— it is not 
suggested that there was any other mate- 
rial— and to direct the appellant to. go to a 
Civil Court would only be to shirk our 
responsibility, 


5. In the result we allow the appeal 
and quash Letter No. 7949 L. S. G. dated 
18th September, 1967, from the Govern- 
ment to the appellant. To avoid any fur- 
ther debate we direct the respondents to 
treat Shri L. G. Chaudhari as appointed 
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to the permanent post of Town Planner 
with effect from 5th August, 1955 and 
further direct the respondents to sanc- 
tion all. annual increments that fell due 
on and after 4th August, 1959 and to pay 
all arrears to the legal representatives 
of the original appellant. The appellants 
will be entitled to the costs throughout. 


Appeal allowed. 


AIR 1980 SUPREME COURT 387 
(From: Income-tax Appellate Tribunal, 
Ahmedabad)* 


P. N. BHAGWATI, N. L. UNTWALIA, 
V. D. TULZAPURKAR, R. 5. 
PATHAK AND A. P. SEN, JJ." 

Tax Reference Nos. 1A of 1973 and 
40-14 of 1975, D/- 19-11-1979. 


Additional Commissioner of Income- 
tax, Gujarat, Ahmedabad, Appellants 
Cloth Manufacturers’ 
meccishce, Surat, Respondent, 
And 

Commissioner of Income-tax, Gujarat- 
Il, Ahmedabad, Appellant v. Surat Art 
Silk Cloth Manufacturers’ Association, 
Surat, Respondent, 


(A) Income-tax Act (1961), S. 257 — 
Reference to Supreme Court on account 
of conflict of decisions of High Courts — 
Scope of — Court can decide oe the 
particular question referred. 


Where references were made under 
S, 257 in regard to the true interpreta- 
tion of the words “not involving the 
carrying on of any activity for profit” in 
S5. 2 (15) of the Income-tax Act 1961, it 
is only that particular question which can 
be decided by the Supreme Court in re- 
ference. The contention that the objects. 
of the assessee did not fall within the 
category “advancement of any other ob- 
ject of general public utility” and were, 
therefore, not charitable within the 
meaning of Section 2 clause (15) cannot 
in the circumstances, be allowed to be 


“R. A: Nos. 66 (AHD) of 1971-72 and 
R. A. Nos. 140-144/AHD/of 1973-74. 


**(In this case, the Judges (of the Sup- 
reme Court) differ in their yiews. The 
majority view is taken by P. N. Bhag- 
wati, N. L. Untwalia, V. D. Tulzapur- 
kar and R. S. Pathak, JJ. and the mi- 
nority, by A. P. Sen, J. The Judgments, 
however, are printed in the order in 
which they are given in the certified 
copy.—Ed) 


LW/LW/G187/79/MVJ 
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‘ Faised in the references, It is clear that a 
question of law in respect of which there 
is no conflict of decisions amongst dif- 
ferent High Courts cannot be referred 
to Supreme Court under S, 257, 

(Para 4) 


(B) Income-tax Act (1961), Ss. 2 (15) 
and 11 — Words “not involving the car- 
rying on of any activity for profit” — 
ee ial of. AIR 1976 SC 348, Over- 


(Majority view: A. P. Sen. J. Contray+ 
The assessee, the Surat Art Silk Cloth 
Mancfacturers Association was an incor« 
porated company. The income and pro- 
perty of the assessee were liable to be 
applied solely and exclusively for the 
promotion of the objects set out in . the 
Memorandum and no part of such in- 
come or property could be distributed 
amongst the members in any form or 


under any guise or utilised for their 


. benefit either during the operational ex- 
istence of the assessee or on its winding 
up and dissolution. The assessee carried 
on various activities for promotion of 
commerce and trade in Art Silk Yarn, 
Silkk Yarn, Art Silk Cloth and Silk Cloth. 
The income of the assessee was derived 
primarily from two sources, One was 
annual subscription at the rate of Rs. 3 
per power.loom collected by the assessee 
from its members and the other was 
commission calculated on the basis of a 
certain percentage of the value of 
licence for import of foreign yarn and 
quotas for purchase of indigenous yarn 
obtained by the assessee for the mem- 
bers. There was no dispute between the 
parties in regard to the first category of 
income derived from annual subscription 
collected from the members and it was 
.conceded by the Revenue to be exempt 
from tax but the real controversy cen- 
tred round the taxability of the second 
category of income. The amount collect- 
ed by the assessee from the members in 
respect of licences for import of foreign 
yarn -was credited in an account styled 


‘vahivati Kharach’ while the amount col- 


lected in respect of quotas of indigenous 
yarn was credited in another account 
called ‘Building Fund’. The assessee con- 
structed a building out of the amount 
credited to the Building Fund during the 
accounting year relevant to the assess- 
ment year 1965-66 and it was let out 
to various tenants and the rent received 
from them augmented the income of the 
assessee, The assessee claimed in the 
course of assessment to income-tax for 
the assessment year 1962-63 that it was 


an institution for a charitable ‘ purpose 


A. I. R. 
and its income was, therefore, -exempt 
from tax under Section 11, sub-section 


(1) of the Act, 


Held, that the activity of obtaining 
licence for import of foreign yarn and 
quotas for purchase of indigenous yarn, 
which was carried on by the assessee, 
was not an activity for profit. The, pre- 
dominant object of this activity was 
promotion of commerce and trade in 
Art Silk Yarn, Raw Silk, Cotton Yarn, 
Art Silk Cloth, Silk Cloth and Cotton 
Cloth, which was clearly an object of 
general public utility and profit was 
merely a by-product which -resulted in- 
cidentally in the process of carrying out 
the charitable purpose. It is significant 
to note that the assessee was a Company 
recognised by the Central Government 
under Section 25 of the Companies Act, 
1956 and under its Memorandum of As- 
sociation, the profit arising from any acti- 
vity carried on by the assessee was 
liable to be applied solely and exclu- 
sively. for the promotion of trade and 
commerce in various commodities and no ~ 
part of such profit could be distributed 
amongst the members in any form or un- 
der any guise. The profit of the assessee 
could be utilised only for the purpose of 
feeding this charitable purpose and the 
dominant and real object of the activity 
of the assessee being the advancement 
of the charitable purpose, the mere fact 
that the activity yielded profit did not 
alter the charitable character of the as- 
sessee. The Tribunal took the correct 
view that the purpose for which the as- 
sessee was established was a charitable 
purpose within the meaning of Section 2 
Clause (15) and the income of the asses- 
see was exempt from tax under Sec. 11, 
AIR 1976 SC 348, Overruled. (Para 19) 


‘It is clear on a plain natural construc- 
tion of the language used by the Legis- 
lature that the ten crucial words “not 
involving the carrying on of any acti~ 
vity for profit” go with ‘object of general 
public utility’ and not with ‘advance- 
ment’. It is the object of general public 
utility which must not involve the car- 
rying on of any activity for profit and 
not its advancement or attainment. What 
is inhibited by these last ten words is 
the linking of activity for profit with the 
object of general public utility and not 
its linking with the accomplishment or 
carrying out of the object. It is not ne- 
cessary that the accomplishment of ths 
object or the means to carry out the ob- 


ject should not involve an activity for 
profit. That -is not the mandate of the 
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the object should not involve the carry- 
ing on of any activity for profit, The 
true meaning of these last ten words is 
that when the purpose of a trust or in- 
stitution is the advancement of an ob- 
fect of general public utility, it is that 


object of general public utility and nof- 


its accomplishment or carrying out 
which must not involve the carrying on 
of any activity for profit, 1972 Tax LR 
990 (Ker) and 1976 Tax LR 809 (Andh 
Pra), Approved, (Para 9) 

If there is one rule of interpretation 
more well settled than any other, it is 
that if the language of a statutory pro- 
vision is ambiguous and capable of two 
constructions, that construction must be 
adopted which will give meaning and 
effect to the other provisions of the en- 
actment rather than that which will 
give none, (Para 11) 

Per A. P. Sen, J, (Minority view):— 
If the advancement of an object of gene- 
ral public utility involves the carry- 
ing on of an activity for profit, it 
ceases to be a charitable purpose and, 
therefore, the income is not exempt un- 
der Section 11 (1) (a). In case of a trust 
falling under any of the first three heads 
of charity, viz, ‘relief of the poor’, ‘edu- 
cation’ and ‘medical relief? it - may 
engage in any activity for profit, and the 
profits would not be taxable if they 
were utilized for the primary object of 
the trust. In other words, the business 
carried on by them is incidental or an- 
cillary to the primary object viz., relief 
of the- poor, education and medical re- 
lief. To illustrate, a charitable hospital 
holding buildings on trust may run a 
nursing home, The profits of the nurs- 
ing home owned and run by the . trust 
will be exempt under Sec. 11 (4), be 
cause the business is carried on by the 
trust in the course of the actual carrying 
out of the primary purpose of the trust, 
The concept of ‘profits to feed the cha- 
rity’, therefore, is applicable only to the 
first three heads. of charity and not the 
fourth. It would be illogical and, indeed, 
difficult to apply the same consideration 
to institutions which are established for 
charitable purposes of any object of 
general public utility. Any profit- 
making activity linked with an object of 
general public utility would be taxable, 
The theory of the dominant or primary 
object of the trust cannot, therefore, be 
projected into the fourth head of charity, 
viz, ‘advancement of any other object 
of general publie utility’, so as to make 
the carrying on of a business activity 
merely ancillary or incidental to the 
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main object. In fact, if any other view- 
were to prevail, it would lead to an 
alarming result detrimental to the reve- 
nue, The whole object of inserting the 
restrictive words ‘not involving the car- 
rying on of any activity for profit’ in tha 
stricter definition of ‘charitable purpose’ 
m S, 2 (15) to make the range of favour- 
ed activity less flexible than it had 
been hitherto before ie, to prevent big 
business houses from siphoning off a 
a substantial portion of their income in 
the name of charity, would be defeated, 
The danger of permitting diversion of 
business profits, which was sought to be 
prevented by Parliament is but apparent. 
The restrictive words ‘not involving the 
Carrying on of any activity for profit’ in 
the definition of ‘charitable purpose’ in 
S. 2 (15) of the Income-tax Act, 1961 
must be given their due weight. Other- 
wise it would have the effect of admit- 
ting to the benefits of exemption the 
fourth indeterminate class viz, objects 
of general publie utility engaged in acti- 
vity for profit contrary to the plain 
words of S. 2 (15). (Paras 55, 56) 


(C) Income-tax Act (1961), Ss. 2 (15) 
and 11 — “Charitable purpose” — Inter- 
pretation of — English decisions are not 
b . (Interpretation of Statutes), 


The definition of “charitable purpose” 
in the Indian Statute must be construed 
according to the language used there 
and against the background of Indian 
life, The English decisions may be refer- 
red to for help or guidance but they can- 
not be regarded as having any binding 
authority on the interpretation of the 
definition in the Indian Act. AIR 1944 
Pe 88, Foll (Para 8) 


(D) Income-tax Act (1961), S. 2 (15) — 


. Evidence Act (1872), S. 57 — Expression 


“charitable purpose” — Interpretation of 
»— State of law prevailing at the time of 
passing of provision can be looked at. 
(Interpretation of pene — External 


aid). 


Per A. P. Sen, J.; it is legitimate to 
look at the state of law prevailing lead- 
ing to the legislation so as to see what 
was the mischief at which the Act was 
directed. The Supreme Court has on 
many occasions taken judicial notice of 
such matters as the reports of parla- 
mentary committee, and of such other 
facts as must be assumed to have been 
within the contemplation of the legisla- 
ture when the Acts in question were 
passed, Thus while interpreting the term 
“charitable purpose” in S, 2 (15) of In- 
come-tax Act 1961 these reports can be 
looked into. (Para 59) 
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Cases Referred: Chronological Paras 
AIR 1978 SC 1417: 1978 Tax LR 1000: 


(1978) 3 SCC 499 7, 16, 54 

(1978) 3 SCC 414: AIR 1978 SC 1443: 

1978 Tax LR 1093 54 
(1977) 109 ITR 527: AIR 1977 SC 2211 

13, 15, 54 

(1976) 3 All ER 367, Harrison v, Nairn 

Williamson 57 


(1975) 101 ITR 234: AIR 1976 SC 10: 
1976 Tax LR 1 13, 16, 18, 21, 
42, 43, 49, 50, 53, 82 


(1975) 101 ITR 796: 1976 Tax LR 210; 


AIR 1976 SC 348 12, 13, 18, Ta 
; 42, 47, 
(1975) 100 ITR 392: 1976 Tax LR D 
(Andh Pra) , 9 
(1974) 94 ITR 113: 1973 Tax LR 1393 
(Ker) 30 
(1972) 87 ITR 88: 1972 Tax LR 980 a 
9 
1972 AC 109: (1971) 3 WLR 386, Green- 
burg v. LRC. 58 
(1971) 81 ITR 147 (Cal) 30 
(1971) 80 ITR 645 (Ker) 30 


(1971) 2 All ER 33: (1971) 1 WLR i11, 
Inland Revenue Commr. v. Brown 57 
(1971) 48 Tax Cas 495, Reeves v. Evans 
Boyce and Northcott Syndicate 58 


(1967) 65 ITR 611: AIR.1967 SC 1554 5 
(1965) 55 ITR 722: ATR 1965 SC 1281 

5, 6, 40, 83 

(1964) 58 ITR 176: AIR 1965 SC 59 
11, 26 
(1963) 41 Tax Cas 666: (1964) 1 WLR 
742, F. S. Securities v. LR.C, 58 
1958 SCR 1: AIR 1957 SC 832 59 

(1957) 32 ITR 535: AIR 1957 SC 846 
11, 25, 26, 40 
(1948) 1 All ER 616, Ross and Coulter v. 
TRC 67 
(1944) 12 ITR 482: AIR 1944 PC 8&8 6, 
8, 25, 26, 40 

(1939) q ITR 415: AIR 1939 PC 208 
11, 16, 25, 26, 35, 
40, 42, 45, 72 
(1931) 16 Tax Cas 158: 100 LJKB 705 
_ (CA), Institution of Civil Engineers v. 
Iniand Revenue Commrs. 5 


(1930) 57 Ind App 260: AIR 1930 PC 226 
5 


(1928) 1 KB 611: 13 Tax Cas 58, Commr. 
of Inland Revenue v. Yorkshire Agri- 


cultural Society 5 
(1921) 1 KB 64: 90 LJ KB 113, Cape 
Brandy Syndicate v. LR.C. 87 


(1891) 3 Tax Cas 53: 65 LT 621 (HL), 
Commr. for Spl. Purposes of Inc. Tax 
v. Pemsel 8, 32, 78 

(1896) 2 Ch 451: 74 LT 706 (CA), Re 
Macduff 32, 33 


. and R. K, Chaudhary, 


- of public 


A. L R. 


(1805) 10 Ves Jr 522: 32 ER 947, Morice 
v. Bishop of Durham 8, 78 
Mr, V. S. Desai, Sr, Advocate (in T. R 

No. 1A of 1973) (Mr. B, B. Ahuja and 

Miss A. Subhashini; Advocates with him), 

for Appellants; Mr. Sanat P. Mehta and 

M/s. Ravinder Narain, A. N, Haskar and 

Shri Narain, Advocates, for Respondents, 

For Interveners: 


Dr. Devi Pal, Sr. Advocate (M/s. P. V, 
Kapur, S. R. Agarwal, Praveen Kumar 
Advocates with 
him), for Indian Sugar Mills, 

Dr. Devi Pal, Sr. Advocate (Mr. D. N, 
Gupta, Advocate with him), for Bengal 
Chamber, 


M/s. R. N. Bajoria, S. R. Agarwal and 
Praveen Kumar, Advocates, for Indian 
Chamber, Calcutta. 


Mr. F. S. Nariman, Sr. Advocate (M/s, 
N. Nettur, A. K. Sanghi and O. P. Vaish, 
Advocates with him), for Federation of 
Indian Chamber, New Delhi 


BHAGWATI, J. (for himself and on 
behalf of N. L. Untwalia and V. D. Tul- 
zapurkar, JJ.) (Majority view):— These 
tax references have been made by the 
Tribunal directly to this Court under 
S. 257 of the Income-tax Act, 1961 (here- 
inafter referred to as the Act), since 
there is a conflict of opinion amongst 
different High Courts as to the interpre- 
tation of the words “not involving the 
carrying on of any activity for profit” 
occurring at the end of the definition of 
‘charitable purpose’ in cl. (15) of Sec. 2, 
Originally these references came up for 
hearing before a Bench of three Judges 
but having regard to the great import- 
ance of the question involved and the 
serious repercussions, which an adverse 
decision might have on a large number 
trusts in the country, the 
Bench thought it desirable to refer the 
cases to a larger Bench and that is how 
these references have now come before 
us. 


2. Though the references are six in 
number, they relate to the same assessee 
and raise the same question, only the 
assessment years being different. The 
assessee is the Surat Art Silk Cloth Manu- 
facturers Association, a company ` incor- 
porated under the Indian Companies 
Act, 1913. The original Memorandum of 
Association set out the objects for which 
the assessee was incorporated, but we 
are not concerned with it since vital 
amendments were made in the Memo- 
randum with effect from i4th July, 
1961 at the time when the assessee was 
permitted under Section 25 of the Com- 
panies Act, 1956 to omit the word 


Ps 


“assessee during the relevant 
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“limited” from its name by order of the 
Central Government and it is the amend- 
ed Memorandum which governed the 
assessment 


years. The amended objects, So far as 
material, were as follows: 
(a) To promote commerce. and trade 


in Art Silk Yarn, Raw Silk, Cotton Yarn, 
Art Silkk Cloth, Silk Cloth and Cotton 
Cloth. 


(b) To carry on all and any of the 
business of Art Silk Yarn, Raw Silk, 
Cotton Yarn as well as Art Silk Cloth, 
Silkk Cloth and Cotton Cloth belonging 
to and on behalf of the members. 

(c) To obtain import Licences for im- 
port of Art Silk Yarn, Raw Silk, Cotton 
Yarn and other Raw Materials as well 
as accessories required by the members 
for the manufacture of Art Silk. Silk 
and Cotton Fabrics. 


(d) To obtain Export Licences and ex- 
port cloth manufactured by the mem- 
bers, 


(e) To buy and sell and deal in all 
kinds of cloth and other goods and fab- 
rics belonging to and on behalf of the 
members. 

(f) to (m) x x x X- 

(n) To do. all other lawful things as 
are incidental or conducive to the attain- 
ment of the above objects. 

Clause 5 of the Memorandum provided 
in sub-clause (1) that the income and 
property of the assessee wheresoever de- 
rived shall be applied solely for the pro- 
motion: of its objects as set forth in the 
Memorandum and sub-clause (2) direct- 
ed that no portion of the income or pro- 
perty shall be paid or transferred, di- 
rectly or indirectly, by way of dividend, 
bonus or otherwise by way of profit, to 
persons, who at any time are or have 
been members of the assessee or to any- 
one or more of them or to any person 
claiming through any one or more of 
them. What should happen to the assets 
in ‘case of winding up or dissolution of 
the assessee, was set out in clause 10 of 
the Memorandum and it provided that 
the property remaining ufter satisfaction 
of all the debts and liabilities shall not 
be distributed amongst the members of 
the assessee but shall be given or trans- 
ferred to such other company having the 
same objects as the ussessee, to be de- 
termined by the members of the assessea 
at or before the time of the dissolution 
or in default, by the High Court of Ju- 
dicature that has or may acquire juris- 
diction in the matter. The income and 
property of the assessee were thus lia- 
ble to be applied solely and exclusively 
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for the promotion of the objects set out 
in the Memorandum and no part of such 
income or property could be distributed 
amongst the members in any form or 
under any guise or utilised for their be- 
nefit either during the operational exist- 
ence of the assessee or on its winding up 
and dissolution. 


3. The assessee carried on various 
activities for promotion of commercs 
and trade in Art Silk Yarn, Silk Yarn, 
Art Silk Cloth and Silk Cloth The in- 
come of the assessee was derived pri- 
marily from two sources, One was an- 
nual subscription at the rate of Rs. 3/- 
per power loom collected by the assessee 
from its members and the other was 
commission calculated on the-basis of 4 
certain percentage of the value of li- 
cences for import of foreign yarn and 
quotas for purchase of indigenous yarn 
obtained by the assessee for the mem- 
bers: There was no dispute between the 
parties in regard to the first category of 
income derived from annual subscription 
collected from the members and it was 
conceded by the revenue to be exempt 
from tax but the real controversy cen- 
tred round the taxability of the second 
category of income. The amount collect- 
ed by the assessee from the members in 
respect of licences for import of foreign 
yarn was credited in an account styled 
“Vahivati Kharach” while the amount 
collected in respects of quotas of indige- 
nous yarn was credited in another ac- 
count called “Building Fund”. The as- 
sessee constructed a building out of the 
amount credited to the “Building Fund” 
during the accounting year relevant to 
the assessment year 1965-66 and it was 
let out to various tenants and the rent 
received from them augmented the in- 
come of the assessee, The assessee claim- 
ed in the course of assessment to income 
tax for the assessment year 1962-63 that 
it was an institution for a charitable 
purpose and-its income was, therefore, 
exempt from tax under Section 11 sub- 
section (1) of the Act. This claim was 
rejected by the Income-tax Officer on 
the ground that the objects of the asses- 
see were not charitable within the mean- 
ing of Section 2 clause (15), The asses~ 
see carried the matter in appeal and, in 
the appeal, the view taken by the Appel- 
late Assistant Commissioner was that 
the purpose of the assessee was pre- 
dominantly development of Art Silk In- 
dustry which was an object of general 
public utility, but since the Income-tax 
Officer had not examined whether this 
object involved the carrying on of an 
activity for profit and had also not con- 
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sidered whether the other conditions of 
Section 11 sub-section (1) were satisfied, 
the Appellate Assistant Commissioner set 
aside the order of assessment and re- 
manded the case to the Income-tax Off- 
cer with a direction to make a fresh as- 
sessment after considering these issues. 
The Tribunal on further appeal at the 
instance of the revenue did not agree 
with the procedure adopted by the Ap- 


. pellate Assistant Commissioner and tak- 


ing the view that the Appellate Assis- 
tant Commissioner should. not have set 
aside the order of assessment and made 
an order of remand for making a fresh 
assessment but instead, if he wanted any 
further facts, he should have called for 
a remand .report from the Income-tax 
Officer and then disposed of the appeal 
by deciding whether the assessee was 
entitled to exemption from tax under 
Section 11 sub-section (1), the Tribunal 
directed the Appellate Assistant Commis- 
sioner to submit a remand report on the 
question “whether the objects for which 
the assessee-company has been establish- 
ed are for charitable purposes within the 
meaning of Section 2 (15) and whether it 
satisfies the other conditions laid down 
under Section 11.” The Appellate Assis- 
tant Commissioner in his remand report 
found in favour of the assessee on both 
the points referred to him and after con- 
sidering the remand report, the Tribunal 
confirmed the view taken by the Appel- 
late Assistant Commissioner that the pri- 
mary purpose for which the assessee was 
established was to promote commerce 
and trade in Art Silk and Silk Yarn and 
Cloth as set out in sub-cl. (a) of cl (8) 
of the Memorandum of Association and 
the other objects set out in sub-cls. (b) 
to (e) of clause (3) were merely subsi- 
diary objects and since the primary pur- 
pose was plainly advancement of an ob- 
fect of general public utility,. the first 
part of the requirement for falling with- 
in the last head of “charitable purpose” 
in Section 2 clause (15) was satisfied. The 
Tribunal also agreed with the Appellate 
Assistant Commissioner that this primary 
purpose for which the assessee was con- 
stituted did not involve the carrying on 
of any activity for profit, because what- 
ever activity was carried on by the as- 
sessee in fulfilment of the primary pur- 
pose was for advancement of an object 


of general publie utility and not for pro- 


fit. The Tribunal pointed out that there. 


was no dispute in regard to the fulfil- 
ment of the other conditions mentioned 


: in Section 11 and held that, : in the cir- 


cumstances, the income. of the assessee 
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was entitled to exemption under sub- 
section (1) of Section 11. The revenue, 
being aggrieved by the decision of the 
Tribunal, made an application for a re- 
ference and since there was a conflict of 
decisions between the Calcutta and My- 
sore High Courts on the one hand and 
Kerala and Andhra Pradesh High Courts 
on the other in regard to the true inter- 
pretation of the words “not involving 
the carrying on of any activity for pro- 
fit”, the Tribunal referred the question 
“whether on the facts and in the cir- 
cumstances of the case, the assessee is 
entitled to exemption under Sec- 
tion 11 (1) (a) of the Income-tax Act, 
1961” directly to this Court. So far as 
the assessment years 1963-64 to 1967-68 
are concerned, the assessment proceed-~ 
ings followed the same pattern and the 
Tribunal, following its earlier decision 
for the assessment years 1962-63, held 
the assessee to be exempt from tax in 
respect of its income under Section 11 
sub-section (1) and thereupon, at the in- 
Stance of the revenue, an identical ques- 
tion of law for each assessment year 
was referred by the Tribunal directly to 
this Court. 


4. Now before we proceed to consider 
the true meaning and connotation of the 
words “not involving the carrying on of 
any activity for profit” occurring at the 
end of the definition of “charitable pur- 
pose” in Section 2 clause (15), it will be 
convenient to dispose of a short conten- 
tion raised on behalf of the revenue in 
Tax References Nos. 10 to 14 of 1975. Tha 
revenue urged that the objects for which 
the assessee was incorporated did not fall 
within the category denoted by the. 
words “advancement of any other object 
of general public utility” since the ob- 
jects set out in sub-clauses (b) to (e} of 
clause (3) of Memorandum of Association 
were for the benefit only of the mem- 
bers of the assessee and not for the be- 
nefit of a section of the public, It was 
contended that in order that a purposa 
may qualify for being regarded as an 
object of general public utility, it must: 
be intended to benefit a section of the 
public as distinguished from specified in- 
dividuals. The section of the community 
sought to be benefitted must be suffi- 
ciently defined and identifiable by some 
common quality of a public or impersonal. 
nature and where there is no such com~ 
mon quality uniting the potential bene-. 
ficiaries into a class, the purpose would 
not be liable to be regarded as a “chari- 


table purpose”. The argument was that, ` 


- since the menrbers of the assessee did 
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not constitute -a section of the public, but 
were merely specified individuals, the 
objects set out in sub-clauses (b) to (e) 
of clause (3) which were meant to bene- 
fit only the members of the assessee could 


not be regarded as objects of general. 


public utility and hence the assessee 
could not be said to be an institution for 
a “charitable purpose’ within the mean- 
ing of Section 2 clause (15). 


4A. We do not think it is open to the 
revenue to urge this contention in the 
present references. These references hav- 
ing been made under. 8. 257 on account 
of a conflict of decisions amongst differ- 
ent: High Courts in-regard to the true 
interpretation of the words “not involv- 


ing the carrying on of any activity for. 


profit” in Section .2 clause (15), it is only 
that particular question which can be 
decided by this Court in these references, 
Section 257 provides that if, on an appli- 
cation made under Section 256, the Tri- 
bunal is of the opinion that, on account 
of a conflict in the decisions of 
High Courts in respect of any particular 
question of law, it is expedient that a 


reference should be made direct to the 


Supreme Court, the Tribunal may draw 
up a statement of the case and refer it 
through its President direct to the 
Supreme Court. It is only the particular 
question of law on which there is a con- 
flict of decisions in the High Courts that 
can be referred by the Tribunal directly 
to this Court. Here in the present case 
the conflict of decisions amongst the dif- 
ferent High Courts was as to what is the 
true scope and meaning of the words 
“not involving the carrying on of any 
activity for profit” in Section 2 clause (15) 
and whether ‘on account of the presence 
of these words, the purpose for which 
the ‘assessee was constituted; though fall- 
ing within the words “advancement of 
an object of general publie utility” would 
not be a charitable purpose within the 
meaning of Section 2 clause (15) and it 
was on account of conflict ef decisions 
on this question that a direct reference 
was made to this Court by the Tribunal. 
This Court cannot travel beyond the 
particular question of law which has 
been referred to it by the Tribunal on 
account of conflict in the decisions of the 
High Courts. It cannot in a direct refer- 
ence deal with a question of law 
on which there is no conflict of decisions 
amongst the High Courts because buch a 
question would be outside the jurisdiction 
of the Tribunal to refer under S. 257. It 


is possible that a situation . may: arise- 
where there may be two. questions . of 
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law arising from the order of the Tribu- 
nal, one in respect of which there is a 
conflict of- decisions amongst different 
High Courts and the other in respect of 
which there is no such conflict of deci- 
sions and in such a situation it may be- 
come necessary. to consider whether one 
single reference comprising both ques- 
tions should be made to the High Court 
or two references can be made, one to 
the High Court and the other to this 
Court. We do not wish to express any 
opinion on this rather intriguing question 
but one thing is clear that a question of 
law in respect of which there is no con- 
flict of decisions amongst different High 
Courts cannot be referred to this Court 
under Section 257. The contention that 
the objects of the assessee did not fall 
within the category “advancement o 
any other object of general public uti- 
lity” and were, therefore, not charitable 
within the meaning of Section 2.cl. (15) 
cannot, in the circumstances, be allowed 
to be raised in these references, 


5 But even if such a contention were 
permissible, we do not think there is 
any substance in it. The law is well 
settled that if there are several objects 
of a trust or institution, some of which 
are charitable and some non-charitable 
and the trustees or the managers in their 
discretion are to apply the income or 
property to any of those objects, the 
trust or institution would mot be liable 
to be regarded as charitable and no part 
of its income would be exempt from tax. 
In other words, where the main or pri- 
mary objects are distributive, each and 
everyone of the objects must be chari- 
table in order that the trust or institu- 
tion might be upheld as a valid charity. 
vide Mohd. Ibrahim v. Commr. of In- 
come-tax (1930) 57 Ind App 260 (PC) and 
Kast India Industries (Madras) Ltd. v. 
Commr. of Income-tax (1967) 65 ITR 611 
(SC). But if the primary or dominant 
purpose of a trust or institution is cha- 
Titable, another object which by itself 
may not be charitable but which is . 
merely ancillary or incidental to the pri- 
mary or dominant purpose would not 
prevent the trust or institution from be- 
ing a valid charity: vide Commr. of In- 
come-tax, Madras v. Andhra Chamber of 
Commerce (1965) 55 ITR 722 (SC). The 
test which has, therefore, to be applied 
is whether the object which is said to be 
non-charitable is a main or primary ob- 
ject of the trust or institution or it is an- 
cillary ‘or incidental to the dominant or 
primary object which is charitable, It was 
On..an application -of this test . that . 
in . Commr, of Income-tax v, Andhra 
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Chamber of Commerce (supra), the 


Andhra Chamber of Commerce was held 
to be a valid charity entitled to exemp- 
tion from tax. The Court held that the 
dominant or primary object of the 
Andhra Chamber of Commerce was to 
promote and protect trade, commerce and 
industry and to aid, stimulate and pro- 
mote the development of trade, com- 
merce and industry and to watch over 
and protect the general commercial in- 
terests of India or any part thereof and 
this was clearly an object of general pub- 
lic utility and though one of the objects 
included the taking of steps to urge or 
oppose legislation affecting trade, com- 
merce or manufacture, which, standing 
by itself, may be liable to be condemned 
as non-charitable, it was merely inci- 
dental to the dominant or primary object 
and did not prevent the Andhra Cham- 
ber of Commerce from being a valid cha- 
rity. The Court pointed out that if “the 
primary purpose be advancement of ob- 
jects of general public utility, it would 
remain charitable even if.an incidental 
entry into the political ‘domain for 
achieving that purpose e.g. promotion of 
or opposition to legislation concerning 
that purpose,- was contemplated.” 
Court also held that the Andhra Cham- 
ber of Commerce did not cease to be 
charitable’ merely because the members 
of the chamber were incidentally bene- 
fited in.carrying out its main charitable 
purpose. The Court relied very strongly 
on the decisions in Commr. of Inland Re- 
venue v. -Yorkshire Agricultural . Society 
(1928) 1 KB 611 : 13 Tax Cas 58 and In- 
stitution of Civil Engineers v. Commr. of 
Inland Revenue (1931) 16 Tax Cas 156 
(CA) for reaching the conclusion that 
merely because some benefits incidental~ 
ly arose to the members of the society 
or institution in the course of carrying 
out its main charitable purpose, it would 
not by itself prevent the association or 
institution from being a charity. It would 
be a question of fact in each case ‘“whe- 
ther there is so much personal benefit, 
intellectual or professional, to the mem- 
bers of the society or body of persons as 
- to be incapable of being disregarded,” 


6. It is this criterion which has to be 
applied in the present case and if we do 
so, it is clear that the dominant or prix 
mary purpose of the assessee was to pro 
mote commerce and trade in Art Silk 
Yarn, Raw Silk, Cotton Yarn, Art Silk 
Cloth, Silk Cloth and Cotton Cloth as set 
out in sub-clause (a) of clause (3) of the 
Memorandum and the objects specified in 
sub-clauses (b) to (e) of clause (3) were 
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merely incidental to the carrying out of 
this dominant or primary purpose. The 
objects set out in sub-clauses (b) to (e} 
of clause (3) were, in fact, in the nature 
of powers conferred upon the assessee 
for the purpose of securing the fulfil- 


ment of the dominant or primary pur- 


pose. The revenue, it may be conceded, 
is right in contending that these objects 
or powers in sub-clauses (b) to (e) of 
clause (3) would benefit the mëmbers of 
the assessee, but this benefit would be 
incidental in carrying out the main or 
primary purpose forming the basis of in- 
corporation of the assessee. If, therefore, 
the dominant or primary purpose of the 
assessee was charitable, the subsidiary 
objects set out in sub-clauses (b) to (eï 
of clause (3) would not militate against 
its charitable character. and the purpose 
of the assessee would not be any the 
less charitable. Now having regard to 
the decision of this Court in Commr. of 
Income-tax v. Andhra Chamber of Com- 
merce (supra), there can be no doubt 
that the dominant or primary purpose to 
promote commerce and trade in Art Silk 
Yarn, Raw Silk, Cotton Yarn, Art Silk 
Cloth, Silk Cloth and Cotton Cloth fell 
within the category of advancement of 
an object of general public utility. It is 
true that according to the decision of the 
Judicial Committee of the Privy Coun- 
cil in All India Spinners Association v. 
Commr. of Income-tax (1944) 12 ITR 482 
the words “advancement of any other 
object of general public utility” would 
exclude objects of private gain, but this 
requirement was also satisfied in the case 
of the assessee, because the object of 
private profit was eliminated by the re- 
cognition of the assessee under Sec. 25 
of the. Companies Act, 1956 and cls. 5 
and 10 of its Memorandum. It must 
therefore, be held that the income and 
property of the assessee were held un- 
der a legal obligation for the purpose of 
advancement of an object of gene- 
ral public utility within the meaning of 
Section 2 clause (15). 

7. But the question still remains whe- 
ther this primary purpose of the asses- 
see, namely, to promote commerce and 
trade in Art Silk Yarn, Raw Silk, Cot- 
ton Yarn, Art Silk Cloth, Silk Cloth and 
Cotton Cloth could be said to be - “not 
involving the carrying on of any acti- 
vity for profit.” This question arises on 
the terms of Section 2 clause (15) which 
gives as inclusive definition of ‘“chari- 
table purpose.” It provides that “chari- 
table purpose” includes “relief of the 
poor, education, medical relief and the 
advancement of any other object of ge- 
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neral public utility not involving the 


carrying on of any activity for profit’. 
It is now well settled as a result of the 
decision of this Court in M/s. Dharam- 
deepti Alwaye v. Commr. of Income-tax, 
C. A. No. 82 of 1975, decided on 24-7-78: 
(reported in AIR 1978 SC 1417), that the 
words “not involving the carrying on of 
any activity for profit” qualify or govern 
only the last head of charitable purpose 
and not the earlier three heads. Where 
therefore the purpose of a trust or in- 
stitution is relief of the poor, education 
or medical relief, the. requirement of the 
definition of “charitable purpose” would 
be fully satisfied, even if an activity for 
profit is carried on in the course of the 
actual carrying out of the primary pur- 
pose of the trust or institution. But if 
the purpose of the trust or institution is 
such. that it cannot be regarded as-co- 
vered by the heads- of “relief of the poor, 
education and medical relief’, but its 
claim to be a.charitable purpose rests 
only on the last head “advancement of 
any other object of general public uti- 
lity”, then the question would straight 
arise whether the purpose of the trust or 
institution involves the carrying on of 
any activity for profit. The last head of 
“charitable purpose’ thus requires for 
its applicability, fulfilment of two condi- 
tions (i) the purpose of the trust or in- 
stitution must be advancement of an ob- 
ject of general public utility; and (ii) that 
purpose must not involve the carrying 
on of any activity for profit. The first 
condition does not present any difficulty 
and, as we have already pointed out 
above, it is fulfilled in the present case, 
because the primary purpose of the as~ 
sessee, namely, promotion of commerce 
and trade in Art Silk Yarn, Raw Silk 
Cotton Yarn, Art Silk Cloth, Silk Cloth 
and Cotton Cloth is clearly advancement 
of an object of general public utility. 
But the real difficulty arises when we 
turn to consider the applicability of the 
second condition. What do the words 
“not involving the carrying on of any 
activity for profit” mean and what is 
the nature of the limitation they imply, 
so far as the purpose of advancement of 
an object of general public utility is con= 
cerned? l ; 


8. It would be convenient at this stage 
to refer briefly to the legislative history 
of the definition of “charitable purpose” 
in the Income-tax law of this country, 
as that would help us to understand the 
true meaning and import of the words 
“not involving the carrying on of any ac- 
tivity for profit”, These restrictive words, 


it may be'‘noted, were not to be found in 
the definition of “charitable purpose” 
given in sub-section (3) of Section 4-of 
the Indian Income-tax Act 1922 and they 
were added for the first time when the 
present Act was enacted. What were the 
reasons which impelled the legislature to 
add these words of limitation in the defi- 
nition of “charitable purpose” is a matter 
to which we shall presently advert, but 
before we do so, we may usefully take 
a look at the definition of “charitable 
purpose” in Section 4 sub-section (3) of 
the Act of 1922. There, “charitable pur- 
pose” was defined as including “relief of 
the poor, education, medical relief and 
the advancement of any other object of 
general public utility” without the addi- 
tive words “not involving the carrying 
on of any activity for profit”. Now it is 
interesting to compare this definition of 
“charitable purpose” with the concept of 
“charity” under English Law. The Eng- 
lish Law of charity has grown round the 
Statute of Elizabeth, the Preamble to 


_which contained a list of purposes re- 


garded as worthy of protection as being 
charitable. These purposes have from an 
early stage been regarded merely as 
examples and have through the centuries 
been considered as guide posts for the 
courts in the differing circumstances of 
a developing and fast changing civiliza- 
tion and economy. Whenever a question 
has arisen whether a particular purpose 
is charitable, the test has always been 
whether it is or is not within the spirit 
and intendment of the Preamble to the 
Elizabeth Statute. The law has been de- 
veloped by analogy upon analogy and it 
is to be found in the large mass of case- 
law that has been built up by the courts 
over the years. The result is that the 
concept of charity in English Law is as 
vague and. undefined as it is wide and 
elastic and every time there has to be a 
search for analogy from the Preamble 


to the Statute of Elizabeth or from de- 


cided cases. An early attempt to simplify 


` this problem by a classification under 


main heads was made by Sir Samuel 
Romilly when he tried to subsume cha- 
ritable purposes under four heads in the 
following summary submitted by him in 
the course of arguments in Morice v. 
Bishop of Durham (1805) 10 Ves Jr 522, 
“relief of the indigent, the advancement 
of learning, the advancement of religion 
and the advancement of objects of gene- 
ral public utility”. This classification was 
adopted in substance by Lord Macnagh- 
ten in his classic list of charitable pur- 
poses in -Special Commissioners v. Pem- 
sel (1891) 3 Tax 63 (HL), where 


396 S.C. Addl, L-T. Commr. v. Surat A. S. C. Manufacturers’ Assocn, — 


the learned Law Lord pointed out that 
charity in its legal sense comprises four 
Principal divisions: trusts for the relief 
of poverty, trusts for the advancement 
of education, trusts for the advancement 
of religion and trusts for other purposes 
beneficial to the community not falling 
under any of the preceding heads.” It 
will be noticed that the first head in the 
definition of “charitable purpose” both 
in the Act of 1922 and in the present Act 
is taken from the summary of Sir Samuel 
Romilly; the second from the classifica- 
tion of Lord Macnaghten after omitting 
the word “advancement”: the third is a 
new head not to be found either in the 
summary of Sir Samuel Romilly or in 
the classification of Lord Macnaghten 
while the fourth is drawn from the last 
head in the summary of Sir Samuel Ro- 
milly. The definition of “charitable pur- 
pose” in Indian Law thus goes much fur- 
ther than the definition of charity to be 
derived fromthe English cases, because 
it specifically includes medical relief and 
embraces all objects of general public 
utility. In English Law it is not enough 
that a purpose falls within one of the 
four divisions of charity set out in Lord 
Macnaghten’s classification. It must also 
be within the spirit and intendment of 
the Preamble to the Statute of Elizabeth 
if it is to be regarded as charitable, 
There is no such limitation so far as 
Indian Law is concerned even if a pur- 
pose is not within the spirit and intend~ 
ment of the Preamble to the Statute of 
Elizabeth, it would be charitable if it 
falls within the definition of ‘charitable 
purpose” given in the Statute. Every ob- 
ject of general public utility would, 
therefore, be charitable under the Indian 
Law, subject only to the condition im- 
posed by the. restrictive: words “not in- 
volving the carrying on of any activity 
for profit” added in the present Act. It 
is on account of this basic difference be~- 
tween the Indian and English Law of 
_ charity that Lord Wright uttered a word 
of caution in All India Spinners’ Associ- 
ation. v. Commissioner of Income-tax 
(supra) against blind adherence to Eng~- 
lish decisions on the subject. The defini- 
tion of “charitable purpose” in the Indian 
Statute must be construed according to 
the language used- there and against the 
background of Indian life. The English 
decisions may be referred to for help 
or guidance but they cannot be regarded 
as having any binding authority on the 
interpretation of the definition in the In- 
dian Act. i 


9. With these prefatory observations 
we may now turn to examine the crucial 
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words “not involving the carrying on of 
any activity for profit.” One question of 
semantics that was posed before us was 
— and that is a question which we must 
first resolve before we can arrive at the 
true meaning and effect of these words 
-— whether these words qualify ‘ad~ 
vancement” or “object of general public 
utility”. What is it that must not involve 
the carrying on of any activity for pro- 
fit in order to satisfy the requirement of 
that definition; “advancement” or “ob~ 
ject of general public utility.” .The re- 
venue contended that it was the former 
and urged that whatever be the object 
of general public utility, its ‘advance- 
ment’ or achievement must not involve 
the carrying on of any activity for pro- 
fit, or in.other words, no activity for 
profit must be carried on for the pur- 
pose of achieving or attaining the object 
of general public utility. The argument 
was that if the means to achieve or 
carry out the object of -general public 
utility involve the carrying on of any 
activity for profit, the purpose of the 
trust or institution, though falling with- 
in the description “any other object of 
general public utility” would not be a 
charitable purpose. and the income from 
business would not be exempt from tax. 
Now, if this argument is right it would 
not be possible for a charitable trust or 
institution whose purpose is promotion of 
an object of general public utility to 
carry on any activity for profit at all, 
Not only would it be precluded from 
carrying on a business in the course of 
the actual carrying out of the primary 
purpose of the trust or institution, but 
it would also be unable to carry on any 
business even though the business is 
held under trust. or legal obligation to 
apply its income wholly to the charita- 
ble purpose or is carried on by the trust 
or institution by way of investment of 
its monies for the purpose of earning 
profit which, under the terms of its con- 
stitution, is applicable solely. for feeding 
the charitable purpose. The consequence 
would be that even if a business is car- 
ried on by a trust or institution for the 
purpose of accomplishing or carrying out 
an object of general public utility and 
the income from such business is appli- 
cable only for achieving that object, the 
purpose of the trust or institution would 
cease to be charitable and not only in- 
come from such business but also in- 
come derived from other sources would 
lose the exemption. This would indeed 
be a far-reaching consequence but we do 
not think that such a consequence was 
intended to be brought about by the le« 
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fislature when it introduced the words 
“not involving the carrying on of any 
activity for profit” in Seciion 2 cl. (15), 
Our reasons: for saying so are as followss 


It is clear on a plain natural construc- 
tion of the languaga used by the Legis- 
lature thal the ten crucial words 
involving the carrying on of any activity 
for profit” go with “object of general 
public. utility” and not with “advance- 
ment”, It is the object of general public 
utility which must not involve the carry- 
ing on of any activity for profit and not 
its advancement or attainment. What is 
inhibited by these last ten words is the 
linking of activity for profit with the ob- 
ject of general public utility and not its 
linking with the accomplishment or car- 
rying out of. the object. It is not neces- 
sary that the accomplishment of the ob- 
ject or the means to carry out the object 
should not involve an activity for profit, 
That is not the mandate of the newly 
added words. What these words require 
is that the object should not involve the 
carrying on of any activity for profit, 
The emphasis is on the object of gene- 
ral public utility and. not on its aecom- 
plishment or attainment. The decisions 
of the Kerala and Andhra Pradesh High 
Courts in Commr. of Income-tax v. Co- 
chin Chamber of Commerce and Indust 
ry, (1972) 87 ITR 83 and Andhra Pra- 
desh State Road Transport Corperation 
v. Commr. of Income-tax ((1975) 100 ITR 
392), in our opinion lay down the correct 
interpretation of the last ten words in 
(Section 2 clause (15). The true meaning 
of these last ten words is that when the 
purpose of a trust or institution is. the 
advancement of an object of gene- 
ral public utility, it is that object of 
general public utility and not its accom= 
plishment or carrying out which must not 
involve the carrying on of any activity. 
for profit, 


10. It is true that the consequences of 
a suggested construction cannot alter the 
meaning of a statutory provision where 
such meaning is plain and unambiguous, 
but they can certainly help to fix 


its meaning in case of doubt or ambi- - 


guity. Let us examine what would be 
the cansequences of the construction con- 
tended for on behalf of the revenue. If 
the construction put forward on behalf 
of the revenue were accepted, then, as 
already pointed out above, no trust or 
institution whose purpose is promotion 
of an object .of general public uti- 
lity, would be able to carry on any busi« 
mess, even though such business is held 
under trust or legal obligation to apply 
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its income wholly to the charitable pur- 
pose or is carried on by the trust or in- 


stitution for the purpose of earning pro- 
fit to be utilised exclusively for feeding 
the charitable purpose. If any such busi 
pess is carried on, the purpose of the 
trust or institution would cease to be 
charitable and not only the income from 
such business but the entire income of 
the trust or institution from whatever 
source derived, would lose the tax ex- 
emption. The result would be that no 
trust or institution established for pro- 
motion of an object of general public uti- 
lity would be able to engage in busi- 
ness for fear that it might lose the tax 
exemption altogether and a major source 
of income for promoting objects of gene- 
ral public utility would oe dried up. It 
is difficult to believe that the legislature 
could have intended to bring. about a 
result so drastic in its consequence. . If 
the intention of cne legislature were to 
prooibit a trust or institution established 
for promotion of ar object of general 
public utility from carrying on any acti- 
vity for profit, i: would have provided in 
the clearest term: that no such trust or 
institution shall carry on of any activity 
for profit, instead of using involved and 
obscure language giving rise to linguistic 
problems and promoting interpretative 
litigation. The legislature would have 
used language leaving no doubt as to 
what was intended and not left its in- 
tenticn to be gathered by doubtful im- 
plication from an amendment made in 
the definition clause and that too in lan- 
guage far from clear, 


1L Moreover, another consequence of 
the construction canvassed on behalf of 
the revenue’ would be that Section 11 
sub-section (4) would be rendered wholly 
superfluous and meaningless, Section 11 
sub-section (4) declares that for the pur- 
pose of Section 11 “property held under 
trust” shall include a -business under- 
taking and, therefore, a business can 
also be held under trust for a charitable 
purpose and where it is so held, its in- 
come would be exempt from tax, provid- 
ed, of course, the other requisite condi- 
tions for exemption are satisfied. It may 
be pointed out that Section 11 sub-sec- 
tion (4) where it provides that a business 
may also be property held under trust, 
does not bring about any change in the 
law, because even prior to the enactment 
of that provision, it was held by the Ju- 
dicial Committee of the Privy Council 
in the Tribune’s case (1939) 7 ITR 415 
that property in the corresponding Sec- 
tion 4 (8) (i) of the Act of 1922 included 
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business and this principle was affirmed 
by the pronouncements of this Court in 
J. K. Trust v. Commr. of Income-tax 
(1957) 32 ITR 535 and Commr. of Income- 
tax v. Krishna Warrier (1964) 53 ITR 176. 
Section 11 sub-section (4) merely gave 
statutory recognition to this principle. 
Now Section 13 (1) (bb), introduced in 
the Act of 1961. with effect from ist 
April, 1977, provides that in the case of 
& charitable trust or institution for the 
- relief of the poor, education or medical 
relief which carries on any business, in- 
come derived from such business would 
not be exempt from tax unless the busi- 
ness is carried on in the course of the 
actual carrying out of a primary purpose 
of the trust or institution. Where there- 
fore, there is a charitable trust or insti- 
tution falling within any of the first 
three categories of charitable purpose set 
out in Section 2 clause (15) and it car 
ries on business which is held by it un- 
der trust for its charitable purpose, in- 
come from such business would not be 
exempt by reason of Section 13 (1) (bb), 
Section 11 sub-section (4) would, there- 
fore, have no application in case of a 
charitable trust or institution falling 
within any of the first three heads of 
‘charitable purpose’. Similarly, on the 
construction contended for on behalf of 
the revenue, it would have no applicabi~- 
lity also in case of a charitabie trust or 
institution falling under the last head of 
‘charitable purpose’ because according to 
the contention of the revenue, even if 
a business is held under trust by a cha- 
ritable trust or institution for promotion 
of an object of general publie utility, in- 
come from such business would not be 
exempt since the purpose would cease to 
be charitable. The construction contend- 
ed for on behalf of the revenue would 
. thus, have the effect of rendering Sec- 
tion 11 sub-section (4) totally redundant 
after the enactment of Sec. 13 (1) (bb). 
We do not think, we can accept such a 
construction which renders a provision of 
the Act superfluous and reduces it to si- 
lence. If there is one rule of interpreta- 
ion more well settled than any other, it 
is that if the language of a statutory 
provision is ambiguous and capable of 
wo constructions, that construction must 
be adopted which will give meaning and 
effect to the other provisions of the en- 
actment rather than that which will 
give none. The construction which we are 
placing on Section 2 clause (15) leaves a 
certain area of operation to Section 11 














must, therefore, in any event prefer that 


S. C. Manufacturers’ Assocn, 
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construction to the one submitted on be- 
half of the revenue, 


12. We must, however, refer to tha 
decision of this Court in Indian Chamber 
of Commerce v. Commr. of Income-tax 
(1975) 101 ITR 796 because that is the 


‘decision on which the strongest retianca 


was placed on behalf of the revenue, The 
question which arose for decision in that 
case was whether income derived by the 


‘Indian Chamber of Commerce from arbi« 


tration fees levied by the Chamber, fees 
collected for issuing certificates of origin 
and share of profit for issue of certificates 
of weighment and measurement was cx- 
empt from tax under Sec. 11 read with 
Section 2 clause (15) of the Act. Tha 
argument of the Indian Chamber of Com- 
merce (hereinafter. referred as the as- 
sessee) was that its objects were primari- 
ly promotional and protective of Indian 
trade interests and other allied service 
operations and they fell within the broad 
sweep of the expression “advancement 
of any other object of general public uti- 
lity” and its purpose was, therefore, chae 
ritable within the meaning of Section 2 
Clause (15) and its income was exempé 
from tax under Section 11. The revenue, 
on the other hand contended that though 
the objects of the assessee were covered 
by the expression “advancement of any 
other object of general public utility” the 
activities of the assessee which yielded 
income were carried on for profit and 
the advancement or. accomplishment of 
these objects of the assessee, therefore, 
involved carrying on of activities for 
profit and hence the purpose could not 
be said to be charitable and the income 
from these activities could not be held 
to be exempt from tax. These rival con- 
tentions raised the same question of in- 
terpretation of Section 2, clause (15), 
which has arisen in the present case. 
Krishna Iyer, J. speaking on behalf of 
the Court lamented the obscurity and 
complexity of the language employed in 
Section 2 clause (15) — a sentiment with 
which we completely agree — and after 
referring to the history of the provision 
the learned Judge proceeded to explain 


- what according to him was the true inter- 


pretation of the last concluding words 
in Section 2 clause (15). The learned 
Judge said: 


“So viewed, an institution which car- 
ries out charitable purposes out of in- 
come ‘derived from property held under 
trust wholly for charitable purposes" 
may still forfeit the claim to exemption 
in respect of such takings or incomes as 
may come to it from pursuing any actis 
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vity for profit. Notwithstanding the pos- 
sibility of obscurity and of dual mean- 
ings when the emphasis is shifted from 
‘advancement’ to ‘object’ used in Sec- 
tion 2 (15), we are clear in our minds that 
by the new definition the benefit of ex- 
clusion from total income is taken away 
wherein accomplishing a charitable pur- 
pose the institution engages itself in 
activities for profit. The Calcutta deci- 
sions are right in linking activities for 
profit with advancement of -the object. 
If you want immunity from taxation, 
your means of fulfilling charitable pur- 
poses, must be unsullied by profit-mak- 
ing ventures. The advancement of the 
object of general public utility must not 
involve the carrying on of any activity 
for profit. If it does, you forfeit. The 
Kerala decisions fall into the fallacy of 
emphasizing the linkage between the ob- 
jects of public utility and the 
carried on. According to that view, 
whatever the activity, if it is intertwin- 
ed with, wrapped in or entangled with 
the object of charitable purpose even if 
profit results, therefrom, thè immunity 
from taxation is still available. This will 
result in absurd conclusions. Let us take 
this very case of a Chamber of Commerce 
which strives to promote the general 
interests of the trading community. [If 
it runs certain special types of services 
for the benefit of manufacturers and 
charges remuneration from them, it is 
undoubtedly an activity which, if carried 
on by private agencies, would be taxable. 
Why should the Chamber be granted ex- 


emption for making income by 
methods which in the ` hands of 
other people would have been 


exigible to tax This would end up 
in the conclusion that a Chamber of Com- 
merce may run a printing press, adver- 
tisement business, market exploration 
activity or even export promotion busi- 
ness and levy huge sums from its cus- 
tomers whether they are members of the 
organisation or not and still claim 
a blanket exemption from tax on the 
score that the objects of general public 
utility which it has set for itself implied 
these activities even though profits or 
surpluses may arise therefrom. There~- 
fore, the emphasis is not on the object 
of public utility and the carrying on of 


related activity from profit. On the other 


hand, if in the advancement of these 
objects the Chamber resorts to carrying 
on of activities for profit, then necessa- 
rily Section 2 (15) cannot confer cover, 
The advancement of charitable objects 
‘must not involve profit-making activi- 
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ties. That is the mandate of the new 
amendment.” i 


It will thus be seen that Krishna Iyer, J. 
accepted ‘the contention of the Revenue 
that the means of accomplishing or carry- 
ing out an object of general public uti- 
lity must not involve the carrying on of 
any activity for profit or to use the words 
of the learned Judge ‘must be unsullied 
by profit-making ventures’ and even if 
a business is carried on by a trust or 
institution for earning profit to.be ap- 
plied wholly for an object of general 
public .utility, the trust or institution 
would forfeit the claim for exemption 
from tax. The view taken by him was 
that the benefit of the exemption would 
be taken away where in accomplishing 
or carrying out an object of general pub- 
lic ‘utility, the trust or institution engages 
itself in activity for profit or in other 
words, the trust or institution should not 
resort to carrying on of an activity for 
profit for the purpose of accomplishment 
or attainment of the object of general 
public utility. This view clearly supports 
the construction canvassed on behalf of 
the Revenue for our acceptance, but, 
with the greatest respect to the learned 
Judges who decided the Indian Chamber 
of Commerce case, we think, for reasons 
already discussed, that this view is in- 
correct and we cannot accept the same. 
13. We have already examined the 
language of §..2 cl. (15) and pointed out 
how the plain natural meaning of the 
words used by the Legislature in that 
definitional clause does not accord with 
the contention of the Revenue. We have 
said enough on the subject and nothing 
more need be said about it. It is enough 
to point out that in a subsequent deci- 
sion in Commr. of Income-tax v. Dhar- 
modayan Co., (1977) 109 ITR 527 (SC) 
which came by way of an appeal from 
the judgment of the Kerala High Court, 
this Court itself has, in effect and sub- 
stance, departed from this view and 
adopted the same construction which 
has commended itself to us, The question 
which arose in this case was whether the 
income from business of conducting kur- 
ries carried on- by the assessee was ex- 
empt from tax. The contention of the 
Revenue was that since the assessee was. 
an institution established for promoting 
an object of general public utility and 
this purpose was sought to be achieved 
out of the income of the business of con- 
ducting kurries, the last concluding 
words of S. 2, cl. (15) were attracted and 
the income of the assessee was disentitl- 
ed to exemption from tax. This conten- 
tion was, however, rejected by the 
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Kerala High Court which took the view 
that the business of conducting kurries 
was held under trust to apply its in- 
come for the charitable purpose of the 
assessee and was not carried on as a 
matter of advancement of that charitable 
purposes and hence it. was not possible 
to say that the purpose of the assessee 
involved the carrying on of an activity 
for profit so as to attract the mischief 
of the last few words in S. 2 cl. .(15), 
Krishna Iyer, J., in the Indian Chamber 
of Commerce case, while discussing the 
Judgment of the Kerala High Court in 
the Dharmodayan case, observed, con- 
sistently with the interpretation placed 
by him on the last concluding words in 
S. 2 cl. (15), that the decision of the 
Kerala High Court in this case proceed- 
ed on a wrong test and impliedly, there- 
fore, was incorrectly decided. But- this 
court while disposing of the appeal from 
the decision of the Kerala High Court 
differed from the view taken by Krishna 
Iyer, J. and upheld the judgment of the 
Kerala High Court. This Court pointed 
out that the facts of Dharmodayan case 
were not before Krishna Iyer, J. and that 
the test applied by Kerala High Court 
was held by him to be wrong on the as- 
sumption that the case fell under the 
last clause of Sec. 2 clause (15) but, in 
fact, this assumption was invalid, as 
Dharmodayan case was not one falling 
under the last part of the definitional 
clause. The finding of the Kerala High 
Court was that the business of conduct- 
ing kurries was a business held under 


trust from applying its income to the ` 


charitable purpose and it was not carried 
on as a matter of advancement of the 
primary purpose of the trust or in the 
course of carrying out such purpose and 
it could not, therefore, be said that the 
primary purpose of the trust involved 
the carrying on of an activity for profit 
within the meaning of the last conclud- 
ing words in Section 2 clause (15). This 
Court thus held in no uncertain terms 
that if a business is held under trust or 
legal obligation to apply its income for 
promotion of an object of general public 
utility or it is carried on for 
the purpose of earning profit 
to be utilised exclusively for car- 
Tying out such charitable purpose, the 
last concluding words in Section 2 clause 
(15) would have no application and they 
would not deprive the trust or institu- 
tion of its charitable character. What 
these last concluding words require is 
not that the trust or institution whose 
purpose is advancement of an object of 


` general public utility should not carry 
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on any activity for profit at all but that 
the purpose.of the trust or institution 
should not involve the carrying on of any 
activity for profit. So long as the pur- 
pose does not involve the carrying on of 
any activity for profit, the requirement 
of the definition would be met and it is 
immaterial how the monies for- achiev- 
ing -or implementing such purpose are 
found, whether by carrying on an acti- 
vity for profit or not. We may point 
out that even in Sole Trustees, Lokshik- 
Shan Trust v. Commr. of Income-tax, 
(1975) 101 ITR 234 (SC), a decision which, 
as we Shall presently point out, does not 
commend itself to us on another point, 


. the same interpretation has been accept- 


ed by this Court. 


14. We must then PEE to consider 
what is the meaning of the requirement 
that where the purpose of a trust or in- 
stitution is advancement of an object of 
general public utility, such purpose 
must not involve the carrying on of any 
activity for profit. The question that is 
necessary to be asked for this purpose is 
as to when can the purpose of a trust or 
institution be said to involve the carry- 
ing on of any sone for profit. The 
word ‘involve’ according to the Shorter 
Oxford Dictionary means ‘to enwrap in 
anything, to enfold or envelop; to con- 
tain or imply’. The activity for profit 
must, therefore, be intertwined or wrap- 
ped up with or implied in the purpose 
of the trust or institution or in other 
words it must be an integral part of 
such purpose. But the question again is 
what do we understand by these verbal 
labels or formulae; what is it precisely 
that they mean? Now there are two pos- 
sible ways of looking at this problem of 
construction. One interpretation is that 
according to the definition what is neces- 
sary is that the purpose must be of such 
a nature that it involves the carrying on 
of any activity for profit in the sense 
that it cannot be achieved without carry- 
ing on an activity for profit. On this 
view, if the purpose can be achieved 
without the trust or institution engaging 
itself in an activity for profit, it cannot 
be said that the purpose involves the 
carrying on of an activity for profit 
Take for example a case where a trust 
or institution is established for promo- 
tion of sports without setting out any 
specific mode by which this purpose is 
intended to be achieved. Now obviously 
promotion of sports can be achieved by 
organising cricket matches on free ad- 
mission or no profit no loss basis and 
equally it can be achieved by organising 
cricket matches with the predominant 
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in such a case that the purpose. of -the 
trust or institution: does not involve the 
carrying-on of an activity for profit, be- 
cause promotion of sports can be done 
without engaging in an activity for pro- 
fit? If.this interpretation were correct, 
it would be the easiest thing for a -trust 


or institution not. to mention in its con- 


stitution as to how the purpose for which 
it is established shall be carried out and 
then engage itself in an activity for profit 
in the course of actually carrying out of 
such purpose and thereby avoid liability 
to tax.. That would be too. narrow an 
interpretation which would defeat the 


object of introducing the. words ‘not in- . 
volving the carrying on of any activity | 


for profit’. We cannot accept such a con- 
struction which emasculates these last 
concluding words and 
meaningless and ineffectual. i 

15.. The other interpretation is: to see 
whether the purpose of the trust or in- 


stitution -in fact ‘involves. ‘the carrying. 


on ofan activity-for profit or in - other 
words whether an activity for profit - is 
actually carried on as an integral’ part 
of the purpose or to use the words of 
Chandrachud, ‘J. as he then was in Dhar- 
modayan case, 
ment of the purpose’. There must be an 
activity for profit and it must be involv- 


ed in carrying out the purpose of the 
trust or institution or to put it different- 





ly, it must be carried onin order to ad- 


vance. the purpose or in the course of 
carrying out the purpose of the trust or 
institution. It is then that the inhibition 
of the exclusionary clause would be at- 
tracted.. This appears to us to be a more 
plausible construction which gives mean- 
ing and effect to , the last concluding 
words added by the legislature and we 
-prefer to accept it. Of course, there is one 
qualification. which must be mentioned 
here and it is that if the constitution. of 
a trust or institution expressly . provides 
that the purpose shall be carried out by 


engaging in an activity which. has a pre- ` 


dominant profit motive, as, for. example, 
where the purpose -is specifically . : stated 
to be promotion of sports. by holding 
cricket matches on commercial lines 
with a view to making’. profit, . there 
would be no scope for controversy, - be- 
cause “the purpose, would, on the face . of 
. it, involve carrying on of. an.. activity 


for profit-and it would be ‘non-charitable 


éven though no activity. for, profit. is actu- 
ally carried on-or, in the example given, 
mo cricket matches ` are in fact re 
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-16. The next question that arises is as 
to: what is the meaning of the. - expres- 
Every trust or 
institution: must have-a purpose for 
which it is established and every purpose 
must for its accomplishment involve the 
carrying on of an activity. The . activity 
must, however, be for profit in order to 
attract the exclusionary clause and the 
question therefore is when can an acti- 
vity be said to be one for profit? The an- 
swer to the question obviously depends 
on-the correct connotation of the pre- 
position ‘for’. This preposition has many 
shades of meaning but when used with 
the active participle of a verb it means 
‘for the purpose of and connotes the 
end with reference to which something 
is done. It is not. therefore enough that 
as a matter-of fact. an activity results in. 
profit but it must be carried on with the 
object of earning - profit. Profit-making 
must be‘the end to which the activity 
must be directed or in other:words, the 
predominant object of the activity must 
‘bemaking of profit. Where an activity 
is not pervaded. by profit- motive but is 
‘carried on primarily for serving the cha- 
ritable purpose, it would not be correct 
to describe it as an activity for profit. 
‘But where,. on the other hand, an acti- 
vity is carried on with the predominant- 
object of earning profit, it would be an 
activity for profit, though it may be car- 
ried on in advancement of the charitable 
purpose of the trust or institution. 
‘Where an activity is carried on as a mat- 
ter of advancement of the charitable 
purpose or for the purpose of carrying 
out the charitable purpose, it would not 
be incorrect to say as a matter of plain 
English grammar that the charitable 
purpose involves the carrying on of such 
activity, but the predominant object of 
such activity must be to subserve the 
charitable purpose and not to earn pro- 
fit.. The charitable purpose should not be 
submerged by the profit-making motive; 
the latter should not masquerade under 
the guise of the former. The purpose of 
the trust, as pointed out by one of us 
(Pathak, J.) in M/s. Dharmodeepti v. 
Commr. of Income-tax, Kerala (C. A. 
No. 82 of 1975 decided on 24th July, 
1978) :. (reported -in AIR 1978 SC 1417) 
must be ‘essentially charitable in nature’ 
and it must net be a-cover for carrying 
enan activity which has profit-making 
as its ~predominant object. This interpre-~ 
tation of the exclusionary clause in Sec- 
tion 2. clause (15) derives -considerable 


support from the speech made bý- the 
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Finance Minister . while introducing that 
provision. The Finance Minister explain- 
ed the reason for introducing this exclu- 
sionary clause in the following words: 


."The definition of ‘charitable purpose 
in that clause is at present so widely 
worded that it can be taken advantage 
of even by commercial concerns which, 
‘while ostensibly serving a public pur 
pose, get fully paid for the benefits pro- 
vided by them namely, . the newspaper 
industry which while running its con- 
cern on commercial lines can claim that 
by circulating newspapers it was improv- 
ing the general knowledge of the public. 
In order to prevent the misuse of this 
definition in such cases, the Select Com- 
mittee felt that the words ‘not involving 
_the carrying on of any activity for pro- 
fit’ should be added to the definition”.. 
It is obvious that the exclusionary clause 
was added with a view to overcoming 
the decision of the Privy Council in the 
Tribune case where it was held that the 
object of. supplying the community with 
an organ of educated public opinion by 
publication of a newspaper was an ob- 
ject of general public utility and hence 
charitable in character, even though the 
activity of publication of the newspaper 
.was carried on on commercial lines with 
the object of earning profit. The publi- 
cation of the newspaper was an activity 
engaged in by the trust for the purpose 
of carrying out its charitable purpose 
and on the facts it was clearly an acti- 
vity which had profit-making as its pre- 
dominant object, but even so it was held 
by the Judicial Committee that since the 
purpose served was an object of general 
publie utility, it was a charitable pur- 
pose. It is clear from the speech of the 
Finance Minister that it was with a view 
to setting at naught this- decision that 
the exclusionary clause was added in the 
definition of ‘charitable. purpose’. The 
test which has, therefore, now to be ap- 
plied is whether the predominant object 
of the activity involved in carrying out 
the object of general public utility . is 
to subserve the charitable purpose or to 
earn profit. Where profit-making is the 
predominant object of the activity, the 
purpose, though an object of general 
public utility .would cease to be a cha- 
ritable purpose... But where the predomi- 
nant. object of - the activity is to carry 
out the charitable purpose and. not, to 
earn profit, it would not lose its charac- 
‘ter of a ‘charitable purpose merely’ be- 
cause some profit arises from ‘the - acti- 
vity. The exclusionary clause. does.’ not 


require that the activity must be carried 


Clearly than in the past, the 
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on in such a manner that it does not 
result in any profit. It would indeed be 
difficult for persons in charge of a trust 
or institution to so carry on the. activity 
that the expenditure balances the income 
and there is no resulting profit. That 
would not only be difficult of practical 
realisation but would also reflect un- 
sound: principle of management. We, 
therefore, agree with Beg, J. when he 
said in Sole Trustee, Lok Sikshana Trust 
case (supra) that Gt the profits must 
necessarily. feed a charitable purpose un- 
der the terms of the trust, the mere fact 
that the activities of the trust yield pro- 
fit will not alter the. charitable charac- 
ter of the trust. The test now is, more 
genuine- 
ness of the purpose tested by the obliga- 
tion created to spend the money exclu- 
sively or essentially on- charity’. The 
learned Judge also added that the re- 
strictive condition ‘that the purpose 
should not involve the carrying on of 
any activity for ‘profit would be satisfied 
if profit-making is not-the real object” 
(emphasis supplied). 

We wholly endorse these observations. 


17. The application of this test may 
be illustrated by taking a simple ex- 
ample. Suppose the Gandhi Peace Foun- 
dation which has been established for 
propagation of Gandhian thought and 
philosophy, which would admittedly be 
an object of general public utility, un- 
dertakes publication ofa monthly jour- 
nal for the purpose of carrying out this 
charitable object and charges a small 
price which is more than the cost of the 
publication and leaves a little profit, 
would it deprive the Gandhi Peace Foun- 
dation of its charitable character? The 
pricing of the monthly journal would 
undoubtedly be made in such a manner 
that it leaves some profit for the Gandhi 
Peace Foundation, as, indeed, would be 
done by any prudent and wise manage- 
ment, but that cannot have the effect of 
polluting the charitable character of the 
purpose, because the predominant- object 
of the activity of publication of the 
monthly journal would be to carry out 
the charitable purpose by propagating 
Gandhian thought and philosophy and 
not to make profit or in other ‘words, 
profit-making would not be the driving 
force behind this activity. But it is ‘pos- 
sible that in a‘ given case the degree or 
extent of profit-making may be of such 
a nature as to reasonably lead to the 
inference that the real object of the acti- 
vity is profit-making and not serving 
the charitable purpose. If, for example, 
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in the illustration given by us, it is found 
that the publication of the monthly jour- 
nal is carried on wholly on commercial 
lines and the pricing of the monthly 
journal is made on the same basis on 
which it would be made by a commercial 
organisation leaving a.large margin of 
profit, it might be difficult to resist the 
inference that the activity of publication 
of the journal is carried on for profit 


and the purpose is non-charitable. We 
may take by way of illustration another 
example given by Krishna Iyer, J. in the 
Indian Chamber of Commerce case 
where a blood- bank collects blood on 
payment and supplies blood for a higher 
price on commercial basis. Undoubtedly, 
in such a case, the blood bank would ‘be 
serving an object of general public uti- 
lity but since it advances the charitable 
object by sale of blood as an activity 
carried on with the object of making 
profit, it would be difficult to call its 
purpose charitable. Ordinarily there 
should be no difficulty in determining 
whether the predominant object of an 
activity is advancement of a charitable 
purpose or profit-making. But cases are 
bound to arise in practice which may be 
on the border line and in such cases the 
solution of the problem whether the 
purpose is charitable or not may involve 
much refinement and pier real diffi- 
culty. 


18. There is, however, one comment 
which is necessary to be made whilst 
we are on this point and that arises out 
of certain observations made by this 
Court in Sole 
Trust case (supra) as well as Indian 
Chamber of Commerce .case. It was said 
by Khanna, J. in Sole Trustee Lok Sik- 
Shana Trust case; 


E if the activity, of a trust con- 
sists of carrying on a business and there 
are no restrictions. on its making profit, 
the court would be well justified in as- 
suming in the absence of some indication 
to the contrary that the object of the 
trust involves the carrying on of an acti- 
vity for profit.” 

And to the same effect, observed Krishna 
Iyer, J. in the Indian Chamber of Com- 
merce case when he said: 


“An undertaking for a business orga- 
nisation is ordinarily assumed for profit 
unless expressly or by necessary impli- 
cation or by eloquent surrounding: cir- 
cumstances the making of profit stands 
loudly negatived........ . & pragmatic 
condition, written or unwritten’ proved 
by a prescription of profits or by long 
years of invariable practice or spelt from 
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Trustee Lok Sikshana. 


‘ing out the charitable purpose. It is sig- 


‘Government under 
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some strong surrounding circumstances 
indicative of anti-profit motivation — 
such a condition will nullify for charit- 
able purpose.” 


Now we entirely agree with the learned 
Judges who decided these two cases that 
activity involved in carrying out the 
charitable: purpose must not be motivat- 
ed by a profit objective but it must be 
undertaken for the purpose of advance- 
ment or carrying out of the charitable 
purpose. But we find it difficult to accept 
their thesis that whenever an activity is 
carried on which yields profit, the in- 
ference must necessarily be drawn, in 
the absence of some indication to the 
contrary, that the activity is for profit 


and the charitable purpose involves the 
carrying on of an activity for proft. We 
do not think the Court would be justified 
in drawing any such inference merely 
because the activity results in profit. It 
is in our opinion’ not at all necessary 
that there must be a provision in the 
constitution of the trust or institution 
that the activity shall be carried on on no 
profit no loss basis or that profit shall 
be prescribed. Even if there is no such 
express provision, the nature of the 
charitable purpose, the manner in which 
the activity for advancing the charitable 
purpose is being carried on and the sur- 
rounding circumstances may clearly in- 


‘dicate that the activity is not propelled 


by a dominant profit motive. What is 
necessary to be considered is whether 
having regard to all the facts and cir- 
cumstances of the case, the dominant ob- 
ject of the activity is profit-making or 
carrying out a charitable purpose. If it 
is the former, the purpose would not be 
a charitable purpose, but, if it is the 
latter, the charitable character of the 
purpose would not be lost. 


19. If we apply this test in the pre- 
sent case, it is clear that the activity o 
obtaining licences for import of forei 
yarn and quotas for purchase of indi- 
genous yarn, which was carried on b 

assessee, was not an activity for pro- 
fit. The predominant object of this acti 
vity was promotion of 











was merely a bye-product which result- 
ed incidentally in the process of carry- 


nificant to note that. the assessee was 
Company recognised by the Central 
Section 25 of the 
Companies Act, 1956 and under its 
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Memorandum of ‘Association, the profit 
arising from any activity carried on ‘by 
the assessee was liable to be applied 
solely and exclusively for the promotion 
of trade and commerce in various com- 
modities which we have mentioned above 
and no part of such profit could be dis- 
tributed amongst the members in any 
form or under any guise. The profit of 
the assessee could be utilised only for 
the purpose of feeding this charitable 
purpose and the dominant and real ob- 
ject of the activity of the assessee being 
the advancement of the charitable pur- 
pose, the mere fact that the activity 
yielded profit did not alter the charitable 
character of the assessee. We are of the 
view that the Tribunal was right in tak- 
ing the view that the purpose for which 
the assessee was established was a cha- 
ritable purpose within the meaning of 
Section 2 clause (15) and the income of 
the assessee was exempt from tax under 
See. 11. The quetsion referred to us in 
each of these references must, therefore, 
be answered in favour of the assessee 


. 


and against the Revenue. 


20. The Revenue will pay the costs 
of the assessee in two sets; one in Refer- 
ence Case No. 14/73 and the other in 
Reference Cases Nos. 10-14 of 1975. 


‘SEN, J. (Minority view):— 21. I have 


had the advantage of reading the judg-. 


ment -prepared by my learned brother 
Bhagwati J. I regret my . inability to 
share the views expressed by him as to 
the construction. of the expression ‘cha- 
ritable purpose’ as defined in S. 2 (15) 
‘of the Income-tax Act, 1961. I am of the 
opinion that the two decisions in ‘Sole 
Trustee, Loka Shikshana Trust v. C.LT., 
(1975) 101 ITR 234 (SC) and Indian 
Chamber of Commerce v..C.LT., (1975) 
101 ITR 796 (SC) lay down. the correct 
law and still hold good. 


22. In the definition of ‘charitable 
purpose’, contained in S. 2 (15) of ‘the 
Act of 1961, the words ‘not involving the 

on of any activity for profit’, 
which did not find place in the Act of 
1922, qualify only the fourth head of 
charitable purpose viz., ‘any other ob- 
ject of general public utility’, and not 
any of the first three heads. The defini- 
tion of ‘charitable purpose’ in S. 2 '(15) 
is in these terms: 


‘9.’ (15) ‘charitable purpose’ includes 
relief of the poor, education, medical re- 
lief, and the advancement of any other 
object of general public utility not in- 
volving the carrying on of any activity 
for profit;” - 2 
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23. It has brought about. radical 
changes in the system of taxation of in- 


come and profits of charities, with parti- 


cular reference to ‘objects of general pub- 
lic utility’ to prevent tax evasion, by 
diversion of business profits to charities. 
After the experience gained in the 39 
years that followed the enactment of 
the Act of 1922, it came to be realised 
that many activities for profit were not 
subject to tax on income merely because 
they could be regarded as objects of 
general public utility. What was, amiss 
under the Act of 1922 was not the idea 
of giving income-tax relief in respect of 
charity, but undue width of the range 
of what ranks as a charity for that pur- 
pose. It is the vagueness of the expres- 
sion ‘any other object of general public 
utility’ that impelled Parliament to in- 
sert the restrictive words ‘not involving 
te carrying on of any activity for pro- 


24. It is not permissible for the Court 
to whittle down the plain language of 
the section. ‘It would be contrary to all 
tules of construction’, in the words of 
Khanna J., speaking for himself and 
Gupta J. in Loka Shikshana Trust ‘to 
ignore the impact of the newly added 
words ‘not involving the carrying on of 
any activity for profit’ and to construe 
the definition as if the newly added words 
were either not there or were intended 
to be otiose and redundant, i.e., as quali- 
fying and affirming the position under 
the Act. of 1922’. Such a construction 


“would, I am afraid, frustrate the very 


object of the legislation. The section is 
self-explanatory. The relative simplicity 
of the language brings out the necessary 
legislative intent to counter-act.tax. ad- 
vantages resulting from so-called ‘cha- 
rities in camouflage’. . 


25. No distinction had been made by 
the Act of 1922 between the well-known 
charities of relief to the poor, education 
and medical relief on the one hand and 
charities resulting from the advance- 
ment of any other object of general pub- 
lic utility, on the other hand. But such 
a distinction- has been introduced by the 
definition of the term ‘charitable pur- 
pose’ in S. 2 (15) though the definition is 
an inclusive one. The restriction is that 
the advancement -of objects of general 
public utility should not involve the car- 
rying on of any activity for profit. If it 
involved any such. activity, the charity. 
will fall outside the definition. of charit- 
able purpose in Section 2 (15). This- 
change has radically. altered the law and 
whenever the advancement of an object 
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of general public utility -- involved - an 


activity for profit that object will cease- 


to be a charitable purpose. So; in -such 
cases, the income from the activity for 


profit cannot be exempted from tax .un-. 


der Sec. 11 of. the Act. The object of this 
addition- of the restrictive words ‘not in- 
volving the carrying on of any activity 
for profit? was to clearly overcome the 
decision in In re The Trustees of the 
Tribune, (1939) 7 ITR 415 (PC), All India 
Spinners’ Association v. C.I.T., (1944) 12 
ITR 482 (PC) and J. K. Trust v. C. I. T., 
(1957) 32 ITR 535 (SC). All these cases 
arose under S. 4 (3) (i) of the Act of 1922; 
which did not include the ‘words ‘not 
involving the carrying on of any activity 
for profit’, and they are no longer good 
law. 

26. There is a distinction between ‘a 


business held under trust’ and ʻa busi- - 


ness carried on by or on behalf of the 
trust’. Section 11 .(1) exempts income de- 
rived from property held under trust 
wholly for charitable or religious - pur- 
poses, to the extent to which such in- 
come is applied to such purposes- in 
India. Section 11 (4) includes within the 
‘property held under trust’ a business 
undertaking so held. Therefore, income 
from a business undertaking , held under 
a trust for a charitable ‘purpose is ex- 
empt under S. 11 (1). There is, therefore, 
no, statutory, bar or restriction to earn 
exemption in respect of income „derived. 
from a business. undertaking. if such 
business undertaking is held under a 
trust for a -charitable purpose. That ‘pro- 
perty’ in S. 11 (1) includes business has 
been well established not only by the 
decisions of the Privy Council dealing 
with ‘the corres g provision in Sec- 
tion .4 (3) (i) of the Act of 1922 in Tri- 
bune’s Trustees (supra) ‘and Spinners’ 
Association (supra) but also by the two 
decisions of this: Court in J. K. Trust, 
Bombay v. Commissioner: of Income-tax, 
(1957) 32 ITR 535, and C. I. T. ov. P. 
Krishna Warriar, (1964) 53 ITR 176 (SC). 
The: first essential condition: for exemp- 
tion under Section 11 (1) is that the 
‘property’ from which the income is de- 
rived must be held under trust or other 
legal obligation. Sec. 11 (4) gives a sta- 
tutory recognition of the law laid down 
by -this Court in C. I. T. v. P. Krishna 
Warriar, (1964) 53 ITR 176 namely 
that business is property and if a busi- 
ness is held in trust wholly. for a cha- 
ritable purpose, the income therefrom 
will be exempt under S. 11 (1). 

27. 
of 1961 now defines ‘charitable purpose’ 
to include ‘relief of the poor, education, 
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As already stated above, the Act - 
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medical relief, and the advancement ` of 
any. :other. object of general public utility 
not involving the carrying on of any 
activity for profit’. -It. is. accepted 
that the words ‘not involving the carry- 


‘Ing on of any activity for profit’ qualify 


only the fourth head of charitable pur- 
pose stated in the definition viz ‘any 
other object of general public utility’. 
Consequently, it is clear that in cases 
falling under the first three heads of 
charitable purpose, the definition imposes 
no ban on the carrying on of any acti- 
vity for profit. The restrictive words ‘not 
involving the carrying on of any acti- 
vity for profit’ were deliberately intro- 


-duced in the definition of charitable pur- 


pose in §. 2 (15) to cut down the wide 
ambit. of the fourth head viz. ‘any other 
object. of general public utility’ as a 
measure to check avoidance of tax. In- 
activity for 
profit by religious or charitable trusts 
provides scope for manipulation for tax 
avoidance. The Parliament, however, 
thought that it will not be desirable to 
ban an activity for profit which arises in 
the pursuit,.of the primary object. of the 
trust created ‘with the object of relief (of) 
the poor, education or. medical relief. 


28.. A study: made by the Department 
of.Company Affairs of 75 trusts, of which 
62 were charitable, showed that the busi- 
mess houses creating -the trusts had 
mostly. appropriated the trust funds for 
their own businesses. Considering the 
problem of tax avoidance through forma- 
tion of charitable and . religious trusts, 
the Public Accounts Committee in a re- 
cent report(1) observed that ‘while trusts 
fulfil.a laudable social objective, they 
have also been used as a device to avoid 
tax’. The Committee also took note of 
the. fact that out of 45 trusts connected 
with industrial houses and having a cor- 
pus of Rs. 24.11 crores, the investments 
by 32 trusts in concerns connected with 
the industrial houses were 50 per cent or 
more of their funds. In some cases, it 
was noticed that the investment in such 
concerns amounted to as much as 90 per 
cent of the funds of the trusts. In other 
words, the big business houses establish- 
ed their own ‘charitable trusts’ because 
they find it financially advantageous to 
filter money through them. In the Unit- 
ed States of America, despite several 


‘provisions for preventing misuse of funds 


of public trusts,, taxpayers still find 


-G) Public: Accounts Committee (1969-70) 


—Fourth Lok Sabha — Hundred and 


Twenty-First Report — (paras 1.32 & 
1.33) pp....6-17; 
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‘ways and means to use charity as a cover 
for tax avoidance. In his revealing study 
‘The Rich and the Super Rich’ Ferdinand 
Lundberg(2) observes : zs 

a ere foundations can:do anything 
that is financially possible, without any 
sort of public supervision or regulation. 
In the sphere of finance, name it and 
they can do it, tax free’.” 

He goes on to add: . 

“It is mainly because of the Protean 
utility of the foundation, particularly in 
the evasion of taxes, that nearly . every- 
one in the community of wealth has 
come now to share the original insight 


of only a few such:as the pioneering. 


Carnegie and Rockefeller.” — 


29. Avoidance of tax through the 
media of charitable trusts is a malady 
prevalent in other countries as well. The 
British Royal Commission on Taxation of 
Profits and Income observed that the 
vagueness of definition of ‘charity’, or 
more precisely the absence of a defini- 
tion, has -enabled very substantial bene- 
fits of exemptions to be claimed by acti- 
vities which, in extreme cases, had no 
real connection with the idea of charity 
at all.(3)} The Royal Commission on 
Taxation for Canada also took note of 
this problem: in its report and recom- 
mended that charity should pay income- 
tax on business income.(4) ` z 


30. There has been a sharp conflict 
of opinion upon the construction of the 
crucial words: ‘not involving the carry- 
ing on of any activity for profit’, quali- 
fying the fourth head of charity, ‘ad- 
vancement of any other object of gene- 
ral public utility’.. According to the 
Kerala High Court in C. L T. v. Indian 
Chamber of Commerce (1971) 80 ITR 645 
(Ker); C. I. T. v. Cochin Chamber of 
Commerce (1972) 87 ITR 83 (Ker) ‘and 
C. I. T. v. Dharmodayam & Co. (1973) 
94 ITR 113 (Ker), it was observed that 
in order to take an object of general 
public utility outside the scope of the de- 
finition, that object must involve carry- 
ing on of any activity for profit. The 
Calcutta High Court in C. IL T. v. Indian 
Chamber of Commerce (1971) 81 ITR 147 
(Cal) took a view different from that of 
the Kerala High Court observing that 
the fourth head of charity ‘the advance- 


(2) Ferdinand Lundberg — The Rich and 
the Super Rich—p. 253. 

(3) Final Report of the Royal Commis- 
sion on the Taxation of Profits and 
Income (1955}— para. 1970. 

(4) Report of the Royal Commission on 
Taxation for Canada — Vol. 4, p. 144. 
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ment of any other object of general pub- 


-lic utility not involving the carrying on 


of any activity for profit’. plainly indi- 
cates that it is not the object of general 
publie utility which would involve the 
carrying on of any activity for profit, 
but the advancement of that object, 
Otherwise, the Calcutta High Court held 
that ‘it would lead to a- contradictory 
situation and be destructive of the limi-. 
tation which the Parliament in its wis- 
dom thought it necessary to- impose. It 
further observed that that was the only 
way to avoid a conflict between Ss. 11 
and 2 (15), specially with the ‘provisions 
of Section 11 (1) (a) and 11 (4). This 
Court resolved the conflict in Loka Shik- 
Shana Trust (supra) and Indian Chamber 
of Commerce (supra) by holding that the 
words ‘not involving the carrying on of 


_ any activity for profit’ govern the word 


‘advancement’ and not the words ‘object 
of general. public utility’. and observed 
that if the advancement or attainment 
of the object involves an activity for pro- 
ne tax exemption would not be avail- 


31. The words ‘charity’ and ‘charita- 
ble purpose’ must be construed in their 
legal or technical sense which is differ- 
ent from their popular meaning. Charity 
is a word of art, of precise and technical 
meaning and an exhaustive definition of 
charity in the legal sense has never been 
attempted. The cases in which the ques- 
tion of charity has come before the 
Courts are legion, and not all the deci- 
sions, even of the highest authority, are 
easy to reconcile. : 


32. In England, the locus classicus on 
the subject is the decision of Lord Mac- 
naghten in Commr. for Special Purposes 
of Income-tax v. Pemsel (1891) 3 Tax Cas 
53 : 1891 AC 581, decided in the House 
of Lords. In that case Lord Macnaghten, 
after explaining that no doubt the popu- 
lar meanings of the words ‘charity’ and 
‘charitable’ do not coincide with their 
legal meaning, but when used in such 
expressions as ‘charitable uses’, ‘charita- 
ble trust’ or ‘charitable purposes’, the 
word has a well-settled technical mean- 
ing, observed: 


‘Charity’ in its legal sense comprises 
4 principal divisions: trusts for the relief 
of poverty; trusts for the advancement of 
education; trusts for the advancement of 
religion; and trusts for other purposes 
beneficial to the community not falling 
under any of the preceding heads.” 
The fourth head of this classification has 
been the subject of much discussion in 
cases in England. In some of them it has 
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been held to be synonymous with ‘phil-~ 
anthropic’, while in others it has been 
given a narrower meaning. In Re. Mac- 
duff (1896) 2 Ch 451 it was held that 


while a charitable purpose may well be | 
a purpose of general utility, all purposes. 


of general utility.cannot be deemed to 
be charitable. It was observed that the 
words ‘public utility’ are so large that 
they comprehend purposes which are not. 
charitable. . This view was affirmed on 
appeal, and with regard to Pemsel’s case 
Lord Justice Lindley observed: 


“I am certain that Lord Macnaghten 
did not mean to say that every object 
of public general utility must necessari- 
ly be charitable. Some may be and some 
may not þe”. 


The fourth head of Lord Macnaghten’s 
four-fold classification is vague because of 
its generality. I do not think much use- 
ful purpose would be served by referring 
to the other English cases dealing with 
the subject, or in attempting to reconcile 
the dicta of eminent Judges pontamed in 
some of them. 


33. It will be sufficient for our pre- 
sent purposes to say that the Indian Le- 
gislature while enacting the Act of 1922 
appears to have steered clear of these 
difficulties by using phraseology which is 
much wider and more comprehensive 
than that of Lord Macnaghten’s fourth 
head of classification It was in 1896 
that Lord Lindley and other Law Lords 
held in Macduff’s case that the words 
“general public utility” were very wide 
in their scope, that every object of pub- 
lic utility was not necessarily a ‘chari- 
table purpose’, and yet 22 years later in 
1918, when the Explanation to S. 4 (3) 
of the Income-tax Act, 1922 was placed 
on the statute book, the Indian Legisla- 
ture while practically adopting Lord 
Macnaghten’s phraseology in enumerat- 
ing the first three heads of the definition, 
described the fourth as ‘advancement of 
other objects of.-.general public utility’, 
without any restriction or qualification 
whatever. The Courts, therefore,- felt it 
their duty to give full effect to the aoe 
meaning of the words uséd in z 4 (3 
of the Act of 1922. 


.34. In Section 4 (3) the Legislature 
deliberately refrained -from qualifying in 
any way the words “any other object of 
general public utility”, and there was 
nothing in the context. which indicated 
that it was intended to give them a re- 
stricted meaning. It was, therefore, not 
open to the ‘Courts or other authorities 
whose duty it was to interpret the sec- 
tion, to cut down the plain and compre- 
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hensive meaning of the words used, 
simply because they would give to the 
expression “charitable purpose” a mean- 
ing which is not in accord with popular 
notions. 


` 35. In re-The Trustees of the Tribune 
(supra) the Privy Council held that the 
object of supplying State with an organ 
of educated public opinion was an object 
of public utility, and it was a charitable 
object, in the absence of a motive of pri- 
vate profit, even though the newspaper 
charged its readers and advertisers at 
ordinary commercial rates. The case 
established that under the Act of 1922, 
the charitable institution which carried 
on trade at a profit was exempt in re- 
spect of the profits, provided the insti- 
tution was held on a charitable trust and. 
the profits were- and could be applied 
only to the charitable purposes of the in- 
stitution. ` 

36. The result of this and other simi- 
lar decisions was that a charitable insti- 
tution could escape the payment of tax 
on income earned from business provid- 
ed it could be shown that the money was 
spent for an “object of general public 
utility”. Exemption from income-tax of 
thé’ income of charitable trusts provides 
opportunities for tax avoidance. The fact 
that some of charitable trusts are creat- 
ed for the ‘purpose of evasion or avoid- 
ance of taxis virtually endemic, an un- 
mitigated well-known evil. 


37. The question of tax avoidance 
through formation of charitable and re- 
ligious trusts has been engaging the at- 
tention of the Government for quite some 
time. Before coming into force of the 
Income-tax Act, 1961, Section 4 (3) (i) of 
the Act of 1922 governed exemption of 
income of charitable trusts. 


38. The definition of the expression 
“charitable purpose” in Section 2 (15) of 
the Act is different from the definition of 
that expression in Sec. 4 (3) (i) of the 
Act of 1922. The words “not involving 
the. carrying on of any activity for pro- 
fit” were inserted in the Act of 1961 at 
the Select -Committee stage. The Com- 
mittee was of the opinion that the defi- 
nition of “charitable purpose” needed a 
change to eliminate the tax avoidance 
device ‘in-built in it. It first considered 
the insertion of the words “other than 
the furtherance of an undertaking for 
commercial . profit”,. after the sentence 
“any other object of general public uti- 
lity”, but .subsequently: this was chang- 
ed to “not involving the carrying on of 
any activity for profit’ and thus the 
changed definition of “charitable pur- 
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pose” in Section 2 (15) of the present Act 
was brought in. The main object was to 
take away the element of ‘business’ from 
‘charity’. 


- 38. The then Finance Minister 
introducing the Bill had said: 
“The definition of ‘charitable purpose’, 
in that clause is at present so widely 
worded that it can be taken advantage 
of even by commercial concerns which, 
while ostensibly serving a public purpose, 
get fully paid from the benefits provided 
by them, namely, the newspaper industry 
which while running its concern on com- 
mercial lines can claim that by circulat- 
ing newspapers it was improving the 
general knowledge of the public. In or- 
der to prevent the misuse of! this. defini- 
tion in such cases, the Select Committee 
felt that the words ‘not involving the 
carrying on of any activity for profit’ 
should be. added to the definition.” 


while 


_ 40. . The words “not involving the car- 
rying on of any activity for profit’ have 
changed the picture completely, and the 
decision of the Privy Council in Trustees 
of the - Tribune (supra) and Spinners’ 
Association (supra) as well -as that 
of this Court in J. K. Trust v. 
C. I T. (1957) 32 ITR 535 and C. L T. 
v. Andhra Chamber of Commerce . (1965) 
55 ITR 722 are- now of academic interest 
only. Parliament by introducing these 
words have not only curtailed the scope 
of the fourth head of charity, ‘advance- 
ment of any other object of general pub- 
lic utility’, but also left little room for 
the tax-payers to manoeuvre the diver- 
sion of their business: profits to charity. 


41. ‘Even assuming that the donani 
object is the promotion or ‘advancement 
of any other object of general public uti- 
lity’, if it involves any activity for: pro- 
fit, Le., any business or commercial. acti- 
vity, then it ceases to be a ‘charitable 
purpose’ within the meaning of S. 2 (15). 
In that event, the profits derived‘-from 
such business are not liable to exemp- 
‘tion under Section 11 (1) read with Sec- 
tion 2 (15). The: concept -of' ‘profits te 
feed the charity’ is also of no avail. That 
is because the concept -of ‘profits to feed 
the charity can : anly arise under the 
first three heads of ‘charitable purpose’ 
as defined in Section 2 (15) of the: Act, 
Le.. ‘relief of the poor’, ‘education’ and 
‘medical relief’, but they are not ger- 
mane insofar’.as the fourth head is con- 
cerned. viz, ‘‘the advancement of any 
other object of general. public utility’> If 
the fulfilment of an object of general 


activity for profit, 
. to exemption under Section 11 of the Act, 


AIR. 
public utility is dependent upon any 
activity for profit, it ceases to be a chari- 
table purpose. 

42. This Court in Loka Shikshana 


_ Trust (supra) and Indian Chamber of 


Commerce (supra) has had occasion to 
deal with the legal significance of the 
words “not involving the carrying: on of 
any activity for profit” added to the de- 
finition of “charitable purpose” as: con- 
tained in Section 2 (15) of the Act. After 
referring to the Finance Minister’s speech 
it observed that: the amended provision 
was directed at a change of law as it 
was declared by the Privy Council in 
Trustees of the Tribune (supra). 

43. The case of Loka Shikshana Trust 
first brought out the legislative intent. 
This was a typical case of an abuse of 
the tax exemption -given to charitable in- 
stitutions that brought about a change in 
the law. It was a case of a trust consti- 
tuted by a person who appointed him- 
self the sole trustee with absolute dis- 
cretion and the entire activity of the 
trust was in fact that of running a wide 
circulation . newspaper. It was claimed 
that the mere act of printing and pub- 
lishing and circulating a newspaper was 
tantamount to carrying out: the` charit- 
able object of education. By claiming ex- 
emption of tax, the trust funds had over 
the years, swelled from about Rs. 4,000/- 
to nearly Rs. 2 lakhs. During the assegs- 
ment year in question, the total ‘receipts 
of the trust were of the tune of Ru- 
pees 22 lakhs. It was entirely a commer- 
cial activity and there was not even a 
semblance of spending any part of the 
income on the object of education by 
way of granting scholarships or provid- 
ing means of education and so on. 

. 44. The Court laid down that if the 
object of the charitable trust is advance- 
ment of any object of general public uti- 
lity, any income derived by it from any 
will not be entitled 


having regard to the words “not involv- 
ing the carrying on of any. activity for 
profit”, introduced in the definition of the 
term ‘charitable purpose’ as contained: | in 


Section 2 (15). 
.. 45. Khanna J., sveniing for the bart 


pointed out that as a result of the addi- 
tion of the words “not involving the aor 
rying on of any activity for profit”, 

the ehd of the definition in Section 2 i3 
of the:-Act, even. if the purpose of the 
trust is “advancement of any other ób- 
ject of general publi¢ utility”, it would 


` not- be considered to be “charitable pur- 


pose” unless.it is shown that the ad- 
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vancement of such object does not in- 
volve the carrying on of ay activity for 
profit, saying : 

"It is also difficult to jibab to the 
view that the newly added words 
involving the carrying on of any acti- 
vity for profit” merely qualify and 
afirm what was the position as it ob- 
tained under the definition given in the 
Act of 1922. If the legislature intended 
that the concept of charitable . purpose 
should be the same under the Act of 
1961, as it was in the Act of 1922, there 
was no necessity for it to add the new 
words in the definition. The earlier defi- 


nition did not involve any ambiguity and . 


the position in law was clear and ad- 
mitted of no doubt after the pronounce- 
ment of the Judicial Committee in the 
cases of Tribune and All India Spinners’ 
Association. If despite. that fact, the le- 
gislature added new words in the defi- 
nition of charitable purpose, it would be 
contrary to all rules of construction to 
ignore the impact of the newly added 
words and to so construe the definition 

as if the newly added words were either 
er there or were intended to be otiose 
and redundant.” 


- 46. Beg J:, who delivered a a 
‘but concurring judgment, while discus- 
sing the scope of S. 2 (15), observed: 


 “As‘a rule; if the terms of the trust 
permit its operation ‘for profit’, they be- 
came, prima facie, evidence of.a purpose 
falling outside charity. They would indi- 
cate the object | of profit making unless 
and until it is shown that the terms of 
the trust compel the trustee to utilise the 
profits of business’ also for charity. This 
means that the test introduced by the 
amendment is; Does the purpose of a 
-trust restrict spending the income of a 
profitable activity exclusively or primari- 
ly upon what is “charity”: in law? If the 
. profits must necessarily feed a charitable 
purpose, under the terms of the trust, 
‘the mere fact that the activities of the 
trust yield profit will not ‘alter the chari- 
table character of the -trust. The test 
now is, more clearly than in the past; 
the genuineness of the purpose tested by 
the obligation created to spend the money 
exclusively or- essentially on ‘charity’. If 
that obligation is. there, the. income be- 
comes entitled to exemption. That in 


our opinion, is the most reliable test”... . 


These observations of Beg J. were in the 
hature of an obiter dictum, as on facts 
fhe. held the trust. in that: caseé:-to be = 
. tually . engaged .in ‘activity. for profit. 

Shall,. however, 
tions later as they create some: difficulty. 
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‘deal . with the pene 
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. 4%. The matter was. put beyond the 


‘pale of controversy by the Court in 


Indian Chamber of Commerce . (supra). 
The assessee was a Chamber of Com- 
merce. Its objects were to promote and 
protect trade interests and other allied 
service operations falling within the ex- 
pression “the advancement of any other 
object. of general public utility”. The 
Chamber derived income from (i) arbi- 
tration fees levied by it, (ii) fees collect- 
ed for issuing certificates of origin, and 
(iii) share in the profits made by issuing 
certificates of weighment and measure- 
ment. The question was whether the acti- 
vities of the Chamber: being activities 
carried on for. profit, in the absence of 
any restriction in its memorandum and 


_ articles of association against the making 


of profit from -such activities the income 
of the Chamber from those activities was 
Hable to income-tax or was exempt from 
income-tax under Section 11 read with 
Section 2 (15). . 


48. Krishna Tyer J., eatin on be- 
half of himself, Gupta and Fazal Ali JJ., 
referred to the legislative history, the 
evil sought to be remedied, and the 
speech of the Finance Minister, which 
gave the “true reason for the remedy”, 
said ; 


“The obvious change as between the 
old and the new definitions is the exclu- 
sionary provision introduced in the last 
few words. The history which compelled 
this definitional modification was the 
abuse to. which the charitable disposition 
of the statute to charitable purposes was 
subjected by exploiting businessmen. 
You create a charity, earn exemption 


from the taxing provision and run big 


industries virtually enjoying the profits 
with a seeming veneer of charity, a situ- 
ation which exsuscitated Parliament and 

constrained it to engraft a clause, de- 
privatory of the exemption if the insti- 
tution fulfilling charitable purposes un- 
dertook activities for profit and thus 
sought to hoodwink the statute. The Fin- 
ance Minister’s speech in the House ex- 
Plicates the. reason for the restrict- 
ive condition.” (Emphasis supplied). 


He lamented the legislative obscurity m 


: the definition of -charitable purpose in 


Section 2- (15) of the Act but . observed 
that the Court must adopt a construc- 
tion which advances =~ pene in- 


‘tent, stating : 


- “The evil sought to be abolished is thus 
clear. The interpretation of the ‘provision 


. must “naturally. fall inline with the ad- 


vancement of the object.” 
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The whole object of adding the words 
“not involving the carrying on .of any 
activity for-profit’ at the end of the 
definition of ‘charitable purpose’ in Sec- 
tion 2 (15), im the words . of ras 
Iyer: J., was : aa 


"This - ‘expression, - defined in S. 2 (15), 
is'a term of art and embraces objects of 
general public utility. But, under cover 
of charitable purposes, .a crop of camou- 
flaged organisations sprung up. The mask 
“was charitable, but the heart was hunger 
for tax-free. profit... When Parliament 
found this dubious growth of charitable 
chameleons, the definition in Sec. 2 (15) 
was altered to suppress the mischief by 
qualifying the broad object of “general 
public utility” with the additive “not in- 
volving the carrying on of any activity 
for profit”.: The core of the dispute be- 
fore us is whether this intentional addi- 
tion of a “cut back” clause expels the 
chamber from the tax exemption zone in 
respect of the triune profit-fetching sub- 
enterprises undertaken by way of service 
or facility for the trading communi 
A realistic line of reasoning, according 
to him, is to interpret “charitable pur- 
pose” in such a manner that ‘we do not 
burke any word’, ‘treat any expression 
as redundant’ or ‘miss the accent of the 
amendatory phrase.’ He struck a note. of 
warning regarding the ‘possibility | of 
obscurity’ and ‘dual meanings’ by shift- 
ing of emphasis from ‘advancement’ to 
‘object’ used in’ Section 2 (15). The em- 
phasis ‘is not on the object of public uti- 
lity and the carrying on of related acti- 
vity for profit. On the other hand, if in 
the advancement of these objects, the 
trust resorts to carrying on of activities 
for profit, then neceasarily Section 2 (15) 
cannot confer cover. The advancement of 
charitable objects must not involve pro- 
fit-making activities. That according to 
him, is the mandate of the new law. In 
reaching that conclusion he observes: 


“In our view, the ingredients essential 
to earn freedom from tax are discernible 
from the definition, if insightfully, . actu- 
ally read against the brooding presence 
of the evil to be suppressed and the 
beneficial object | to be served. The policy 
of the statute is to give tax relief for 
charitable purpose, but what falls outside 
the pale of charitable purpose? The in- 
stitution must confine itself to the carry- 
ing on of activities which are not for 
profit. It is not enough if the object be 
one of general public utility. The attain- 


ment of that object shall moe involve ac- 
tivities for profit”, 


A.LR. 


In conclusion, he sums. ve the legislative 
intent, thus: ` 


“To sum up, Section 2 (15) excludes 
from exemption the carrying on of acti- 
vities for profit even if they are linked 
with the objectives of general public uti- 
lity, because the statute interdicts, for 
purposes of tax relief, the advancement 
of such objects by involvement. in. the 
carrying on of activities for profit.” 


49. The dictionary meaning of the 
word “involve” is “to envelop, to entan- 
gle, to include, to contain, to‘ imply” ẹ 
Shorter Oxford Dictionary, 3rd Edn., 
p. 1042. The word ‘involve’, thus con- 
templates the advancement of the 
object of general public utility be- 
ing sought to be achieve2 by carrying on 
of an activity for profit: That conclusion 
is inevitable on a proper analysis of the 
two decisions,.In Loka Shikshana Trust, 
the object of the trust could not be 
achieved without carrying on the busi- 
ness of publication of newspapers. In 
Indian Chamber of Commerce, the in- 
come from fees from arbitration or fees 


for issuing certificates of weighment and 


measurement, might have been conceiv- 
ed as part of its objects of assisting trade 
and commerce. If the profit-making acti- 
vity is thus the appointed -means of 
achieving a charitable object of general 
public utility, then, the profit would be 
taxable. At p. 803 of ‘the Report, Krishna 
Iyér J., speaking for the Bench, held 
that “by the new definition, the benefit 
of exclusion from the total income ig 
taken away where in accomplishing a 
charitable purpose the institution engag- 
ed itself in activities for profit”. A read- 
ing of Section 2 (15) and Section 11 to- 
gether shows that what is frowned upon 
is an activity for profit by a charity esta- 
blushed for advancement of an object of 
general public utility in the course of 
accomplishing its objects. 


50. These being the principles upon 
which exemption of income derived from 
property held under trust by an object 
of general public utility under S. 11 (1) 
read with S. 2.(15) can be claimed, it is 
clearly inconsistent with them to hold 
that if the dominant or primary purpose 
was ‘charity’, it was permissible for such 
an object of general public utility, .to 
augment its income by engaging in trad- 
ing or commercial activity. That would 
be clearly against. the whole scheme of 
the Act. I need hardly say that, if the 
altered definition of ‘charitable purpose’. 
in Section 2 (15) were to be applied, ac- 
cording to the well-known canons of 
construction, no such point would for a 
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‘moment be arguable. There can be no 
doubt that Parliament wanted to bring 
about a change in the law to prevent tax 
avoidance by diversion of business profits 
to pseudo charities. Surely, it cannot be 
said that Parliament did not mean, what 
it intended to achieve, by introducing the 
restrictive words “not involving the car- 
rying on of any activity for profit”. It 
clearly meant to prevent tax-free profits 
from being ploughed back in business. 
But it is said that the law is different; 
„and the point upon which the case must 
turn cannot be more distinctly put than 
was put by Beg J. in his judgment. in 
Loka Shikshana Trust. 

51. The observations of Beg J. have 
given rise to a controversy that the con- 
dition that the purpose should not -in- 
volve the carrying on of any activity for 
profit would be satisfied if profit-making 
is not the real object; and that if the 
terms of the trust permit the carrying 
on of business activity for profit it would 
prima facie indicate the object of profit- 
making unless those terms indicate the 
real object to be charitable by compel- 
ling the trustees to utilize the business 
profit for charity. This is contrary to 
what Khanna and Gupta JJ. stated. 
While they observed that ‘if the terms 
of the trust do not impose restrictions 
on profit-making, the court would be 
well justified in assuming, in the absence 
of some indication to the contrary, that 
the object of the trust involved the car- 
rying on of an activity for profit. To 
quote again, Beg J. observed: “If the 
profits must necessarily feed a charitable 
purpose, under the terms of the trust 
the mere fact that the activities of the 
trust yield profit will not alter the cha- 
ritable character of the trust”. On the 
basis of the observations of Beg J. it is 
asserted that the test now is, more clear- 
ly than in the past, the genuineness of 
the purpose tested by the obligation 
created to spend the money exclusively 
or essentially on ‘charity’, It is stated 
that despite the addition of the words 
‘not involving the carrying on of any 
activity for profit” in Section. 2 (15) of 
the Act, there is a distinction between 
(a) a business being held under trust 
where profits feed a charity in which 
case the income of such trust would be 
wholly exempt, and (b) the carrying on 
of a business in carrying out what is 
conceived as a charitable purpose in 
which case the income may be taxable. 
It is said that the distinction is fine, but 
must be kept in view. The so-called dis- 
tinction, in my opinion, is without any 
basis whatever. It runs counter to the 
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very : ‘object and purpose of the legisla- 
tion. © i 

52. Under the existing provisions, if 
the object or purpose of a trust is relief 
of the poor; education or medical relief, 
the trust can carry on an activity for 
profit provided it is in the course of car- 


Tying out the primary object of the trust. 


However, if the object of the trust is 
advancement of an object of general 
public utility and it carried on any acti- 
vity for profit, it is excluded from the 
ambit of charitable purpose defined in 
Section 2 (15). The distinction is clearly 
brought out by the provision contained 
in Section 13 (1) (bb) inserted by Tax 
Laws (Amendment) Act, 1975, which pro- 
vides that in case of a charitable trust 
or institution for the relief of the poor, 
education or medical relief, which car- 
ries on any business, any income derived 
from such business, unless the business 
is carried on in the course of the actual 
carrying out of a primary purpose of the 
trust or institution shall not be excluded 
from the total income of the previous 
year. 


53. It seems that the attention of Beg 
J. in Loka Shikshana Trust (supra) was 
not drawn to the fact that he was deal- 
ing with a case falling under the fourth 
head of charity ` “advancement of any 
other object of general public utility”. 
the ambit of which was restricted by the 
qualifying clause “not involving the car- 
rying on of any activity for profit”, and, 
therefore, there was no occasion for him 
to observe, “if the profits must necessa- 
rily feed a charitable purpose, under the 
terms of the trust, the mere fact that the 
activities of the trust yield profit will 
not alter the charitable character of the 
trust”. These considerations can only 
arise under the first three heads of cha- 
rity viz., ‘relief of the poor’, ‘education’ 
and ‘medical relief’. 

54. In C.LT., Kerala v. Dharmodayam 
Co. (1977) 109 ITR 527 (SC); Dharma- 
poshanam Co. v. C. L T., Kerala (1978) 
3 SCC 414 and Dharmadeepti veL 
Kerala (1978) 3 SCC 499 the Court had 
occasion to deal with the definition of 
‘charitable purpose’ in Section 2 (15). In 
Dharmodayam, the finding of the Kerala 
High Court was that the Kuri business - 
was itself held under trust for religious 
or charitable purpose, and, therefore, the 
Court observed: 


“It is a necessary implication of this 
finding that the business activity was not 
undertaken by the respondent in order 
to advance any object of general public 
utility. It, therefore, did not became ne- 
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cessary to enquire whether conducting 
the kuri business involved the carrying 
on of any activity for profit, inasmuch 
‘as the income derived by the assessee 
from the kuries was exempt from tax 
under Section 11 (1) (a)”. 

In Dharmaposhanam, it was held that 
the income from the business of conduct- 
ing kuries and money lending fell under 
the residual general head ‘any other ob- 
ject of general public utility’ and being 
carried on for profit could not be regard- 
ed as charitable purpose under Sec- 
tion 2 (15). In Dharmadeepti, the Court 
came to a contrary conclusion because 
the income from the kuri business was 
derived from a business held under trust 
for charitable purposes. In all these 
cases, there was non-fulfilment of one 
condition or the other, Le., either the 
business was not held under trust or 
being an object of general public utility 
was engaged in an activity for profit. 


'55. With respect, I venture to say 
that if the advancement of an ob- 
ject of general public utility involves 
the carrying on of an activity for profit, 
it ceases to be a charitable purpose and, 
therefore, the income is not exempt un- 
der Section. 11 (1) (a). In case of a trust 
falling under any of the first three heads 
of charity, viz. ‘relief of the poor’, 
‘education’ and ‘medical relie? it may 
engage in any activity for profit, and the 
profits would not be taxable if they were 
utilized for the primary object of the 
trust. In other words, the business car- 
ried on by them is incidental or ancil- 
lary to the primary object viz., relief of 
the poor, education and medical relief. 
To illustrate, a charitable hospital hold- 
ing buildings on trust may run a nursing 
home. The profits of the nursing home 
owned and run by the trust will be ex- 
empted under Section 11 (4), because the 
business is carried on by the trust in 
the course of the actual carrying out of 
the primary purpose of the trust. The 
concept of ‘profits to feed the charity’, 
therefore, is applicable only to the first 
three heads of ‘charity and not the fourth. 
It would be illogical and, indeed, diffi- 
cult to apply the same consideration to 
institutions which are established for 
{charitable purposes of any object of 
general public utility. Any profit-making 
activity linked with an object of general 
public utility would be taxable. The 
theory of the dominant or primary ob- 
ject of the trust cannot, therefore, be 
projected into the fourth head of charity, 
viz, ‘advancement of any other object 


of general public utility’, so as to make: 


the carrying: on of a business activity. 


gaged in activity for profit contrary to} 


A. L R. 
merely ancillary or incidental to thel 


. main object. De 













56. In fact, if any other view were t 
prevail, it would lead to an alarming re- 
sult detrimental to the revenue. 


name of charity, would be defeated. The 
danger of permitting diversion of busi- 


involving the carrying on of any activity 
for profit’ in. the definition of ‘charitabl 
purpose’ in Section 2 (15) of the Income- 
tax Act, 1961 must be given their due 
weight. Otherwise, it would have th 
effect of admitting to the benefits of ex- 
emption the fourth indeterminate clas 
viz., objects of general public utility en- 


the plain words of Section 2 (15). 


57. ` Modern legislation has changed in 
pattern towards re-casting taxes and pro- 
visions with very wide language, while 
at the same time dealing in much more 
detail with some areas of law. Judges, 
in part, responding to general trends of 
law, but also reacting to the form of 
modern tax legislation, must be prepared 
to take account of the context and pur- 
poses of the change brought about (6). 
Most Judges, in dealing with tax legisla- 
tion, have refused to engage in what Me- 
garry J. calls “a bout of specultive judi- 
cial legislation” to cut down the wide 
words of the statute: Inland Revenue 
Commr. v. Brown. (1971) 2 All ER 33 
at p. 46. In Harrison v. Nairn Williamson 
(1976) 3 All ER 367 Goulding J. observes: 


“The way I have to approach this pure 
question of verbal interpretation is, I 
think, to give the words used by Parlia- 
ment their ordinary meaning in the Eng- 
lish language, and if, consistently with 
ordinary meaning, there is a choice be- 
tween two alternative interpretations, 
then to prefer the construction that 


(5) David W. Williams: “Taxing Statutes 
are taxing Statutes: The Interpreta- 
tion of Revenue Legislation”, Mo- 
dern Law Review: Vol. 41, pp. 404= 
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rnaintains a reasonable’ and . consistent 
scheme of taxation without waren the 
language.” : 


-68. Both the Judges’ anctas and 
' his reasoning, were adopted expressly in 
the Court of Appeal; where the Court 
was exercised by the fact that the tax- 


payer’s interpretation of the section in ~ 


question might léad to a most obvious 
way of tax evasion. This attitude. was 
reflected earlier by Megarry J. in the 
following comment: ‘There is high 
authority for saying that it scarcely lies 
in the mouth of the taxpayer’ who plays 
with fire to complain of burnt fingers’ : 
Reeves v. Evans Boyce and Northcott 
Syndicate (1971) 48 Tax Cas 495 at p. 513. 
Lord Justice Sellers in F. S. Securities 
v. L R. C. (1963) 41 Tax Cas 666 at p. 630 
also found that “enrichment without any 
service to the community and without 
taxation is hard to countenance”. Lord 
Reid in Greenberg v. I. R.C; 1972 AC 
199 voiced the same concern’ about the 
prevailing attitude to tax statutes. say- 
ing: — 


“Parliament is very. properly deter- 
mined to prevent this kind of tax eva- 
sion, and if the courts find it impossible 


to give very wide meanings to general. 


phrases the only alternative may be for 
Parliament to do as some other countries 
have done and introduce legislation’ of a 
more sweeping character.” | 


58. It is legitimate to look at the state 
of law prevailing leading to the legisla- 
tion so as to see what was the mischief 
at which the Act was directed. This 
Court has on many occasions taken judi- 
cial notice of such matters as the reports 
of parliamentary committees, and of such 


other facts as must be assumed to have: 


been within the contemplation of the le- 
gislature when the Acts in question were 


passed. In C..L T., M. P. and’ Bhopal v.. 


Sodra Devi 1958 SCR 1 the question be~ 
fore the Court was as to the construction 
of Section 16 (3) of the Income-tax Act, 
1922. After finding that the word ‘indi- 
vidual’ occurring in the aforesaid sub- 
section was ‘ambiguous, Bhagwati J. ob- 
served: “In order to resolve this ambi 
guity therefore we must of necessity 
have resort to the state of law before the 
enactment of the provisions, the mischief 
and the defect for which the law did not 
provide; ‘the remedy which the legisla- 
ture resolved and appointed to cure the 
defect; and, the true reason for the re- 
medy. 4 

- 60. The then „prevailing law, relating 
to exemption of income. -of charitable 
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-trusts contained several loopholes. . The 
‘Law Commission in its Twelfth Report 


felt. the. need to eliminate the tax avoid- 


ance device in-built. in the definition of 
‘charitable ‘purpose’ in. Section- 4 (3) of 
the Act of- 1922, by insertion of an Ex- 
planation to the effect: : 


: © “Explanation: In this sub-section ‘pro- 


perty’? does not include ‘business’.” 


61. The Direct Taxes Administration 
Enquiry Committee in their report 
(1958- 59) observed as follows: 

“The existing provisions relating to ex- 
emption of the income of charitable 
trusts under Section. 4 (3) (i) of the In- 
come-tax Act contain certain loopholes 
which help the formation of pseudo cha- 


‘Titable trusts.” 


“Another wide loophole rests in the 
interpretation. of the word ‘property’ 
whereunder a trust could on busi- 
ness which had nothing. to do with the 
primary object of the trust itself and 
still get exemption in respect of the in- 
come from this. business. Courts have 
held that business can also be ‘property’, 
held under trust. Certain amendments in 
Section 4 (3) (i) of the Income-tax Act 
were made through the Indian. Income- 
tax (Amendment) Act, 1953 to try to en- 
sure that income of a ‘charitable’ busi- 
ness. got -exemption only if the business 
was carried on on behalf of a religious 
and charitable institution and was car- 
ried on in the course of implementing a 
primary purpose of the institution or the 
work of the business was mainly done by 
the beneficiaries of the institution. This 
was done by adding proviso (b) to Sec- 
tion 4 (3) (i) of.the Indian Income-tax 
Act. That proviso says that the income 
derived from property held under trust 
for religious -or charitable (purposes) 
shall not be exempt and shall conse- 
quently be. included . in the total income.” 


- “Courts have, however, taken the view 
that the above two conditions (in the 
proviso) . for. getting exemption’ apply only 
where . business’ is carried on on behalf 
of a religious or charitable institution 
and not where the business itself is held 
upon trust, and that as such the income 
of such a business would still be entitled 
to exemption under the substantive part 
of Section 4 (3) (i) despite. non-fulfilment 
of the conditions set out in the proviso.” 


: 62. Adopting -the recommendation of 
the Select Committee, Parliament insert- 
ed the words “not involving the carrying 
on of any activity for profit” in the. defi- 
nition, of the expression ‘charitable pur- 
pose’ in Section 2 (15) of the Act - 
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63. The report of the Public Accounts. 


Committee made a comprehensive study 
of the problem and indicated the magni- 
tude of avoidance of tax through forma- 
tion of charitable trusts, and considered 
whether the words ‘not involving the 
carrying on of any activity for profit’ 
should be deleted, but recommended 
against its deletion. 

64. The Direct Taxes Enquiry Com- 
mittee (otherwise known as the Wan- 
choo Committee) considered the ques- 
tion whether the restriction of trusts in 
the matter of engaging in activities for 
profit should be removed and made the 
following recommendations ; 


‘It is in this backward that we ad- 
dress ourselves to the question as ‘to 
whether religious or charitable trusts 
enjoying tax exemption should be ` per- 
mitted to carry on any activity for- profit. 
Indubitably, engagement in activity for 
profit by such trusts provides scope for 


manipulations for tax avoidance. We, 
however, consider that it will not be 
desirable to ban an activity for profit 


which arises in the pursuit of the pri- 
mary purpose of a trust created with 
the object of relief of the poor, educa- 
tion or medical relief. For instance, in 
the case of a trust for vocational- train- 
ing, it would be essential for the trust to 
carry on its vocation. We, therefore, re- 
commend that law should be suitably 
amended to provide that where a trust 
for the relief of the poor, educa- 
tion or medical relief derives income 
from any activity for profit, its income 
would be exempt from income-tax only 
if the said activity for profit is carried 
on in the course of the actual carrying 
out of a primary purpose of the institu- 
tion. We wish to make it abundantly 
clear that even where a business is settl- 
ed in trust, the trust should fulfil this 
condition if it is to enjoy tax exemption 
in respect of the income from such. busi- 
ness. So far. as trusts for any other ob- 
ject of general public utility are con- 
cerned, pursuit of any activity for profit 
should continue to render them ineligi- 
ble for tax exemption.” 


65. The Direct Taxes Laws Commit- 
tee in Chapter 2 (Interim Report, De- 
cember 1977) on charitable trusts con- 
sidered the question whether the above 
expression in the definition should be 
deleted and recommended the deletion 
of the above expression stating: 


“We have received a large number of 
representations on the hardship caused 
as a result of the total banning of acti- 
vity for profit so far as trusts having the 


‘enforcement of the 


all activities for profit. 


A. L R. 


fourth category objects ‘are concerned, 
It has been pointed out that activities 
for profit are essentially fund-raising in 


nature, without which charities cannot 


exist. We find considerable substance in 
these representations. We. are aware that 
some trusts have abused the provisions 
enabling them to carry on business and 
that, sometimes, expansion or consolida- 
tion of business is by itself, sought to be 
Justified as furtherance of charity. Such 
abuses would particularly ‘arise where 
a business is merely held by a charitable 
trust as property unconnected with the 
objects of charity. The remedy, in our 
opinion, lies in the direction of proper 
provisions relating 
to application of trust funds for charita- 
ble purposes and not of totally banning 
Moreover, it is 
noticed that charitable trusts generally 
have objects falling under all the four 
categories. Very often, a trust has come 
into difficulties on account of a single 
object under the fourth category, even 
though all the important objects fall 
under the first three categories, We, 
therefore, recommend deletion of the 
words. ‘not involving the carrying on of 
any activity for ah occurring in Sec- 
tion 2 (15).” s i 


66. The Government, however, has 
not accepted the recommendation. I fail 
to comprehend when the recommenda- 
tion has not been acted upon by the Gov- 
ernment by suitable legislation, how can 
this Court by a process of judicial con- 
struction achieve the same result. 


87. Fears expressed at the Bar that 
this harsh measure enacted by Parlia- 
ment has shrivelled and dried up many 


genuine charities, does not take into ac- 


count that it had to step in when the tax’ 
exemptions available to charitable and 
religious trusts started being misused 
for the unworthy purposes of tax avoid- 
ance. The law has been so re-structured 
to prevent allergy to taxation masque- 
rading as charity. It cannot be disputed 
that many business houses have abused 
the provision relating to exemption from ` 
tax by carrying on activities for profit 
as a means for expansion and consolida- 
tion of business, which was sought to be 
jutified as in furtherance of charity, ie. 
charity became a big business, Now, the 
law is designed to prevent this misuse 
of tax exemption in the name of charity, 
It is not the function of a court of law 
to give the words a strained and unnatu- 
ral meaning. It may be that many genu- 
ine charitable trusts promoting objects 
of general public utility are severely af- 
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fected’ and are : caught in-between the 
two extremes. But this may call for a 
change in the law. I am- only reiterating: 
what has been said over and over again 
in dealing with taxing Acts. In Cape 
Brandy Syndicate’ v. Inland ‘Revenue 
Commissioner. (1921) :1 KB 64 at p. 71 
the principle was formulated and- stated 
by Rowlatt J. in his own terse language: 
‘In a taxing Act one has merely to 
look at what is clearly said. There is no 
room for any intendment. There is no 
equity about a tax. There is no presump- 
tion as to a tax. Nothing is to be read in, 
nothing is to be implied. One can only 
look fairly at the language used.” 
In Inland Revenue Commissioner v. Ross 
and Coulter, (1948) 1 All ER 616 at page 
628 Lord Thankerton in describing ‘the 
harsh consequences of a taxing provi- 
sion’, said: - | 
ee if the meaning of the ‘provision 
is panes clear, the courts have no 
- jurisdiction to mitigate such harshness.” 
The judicial attitudes cannot be formed 
in isolation from legislative processes, 


particularly in connection with. tax 
avoidance provisions. 
68. I would, accordingly, answer the 


references in favour of the Revenue and 
against the assessee. The Commissioner 
will be entitled to his costs. . 


PATHAK, J.:— 69. To the judgment 
prepared by my learned brother Bhag- 
wati I propose to add a separate judg- 
ment, persuaded by the considerable 
importance of the question which arises 
and because of a somewhat different 
perspective in which the point appears 
to me. 


70. The controversy in these refer- 
ences centres on the true interpretation 
of the words ‘not involving the carrying 
on of any activity for profit’ in the defi- 
nition of the expression. ‘charitable pur- 
pose by S. 2 (15) of the Income-tax Act, 

71. The preceding enactment, - the In- 
dian Income-tax Act; 1922 provided, by 
S. 4 (3) (i), for the -exclusion from the 
total income of an assessee of any in- 
come derived from property held under 
trust or other legal obligation wholly for 
charitable purposes. The words ‘chari- 
table purpose’ were defined as including 
‘relief of the poor, education, medical 
relief and the advancement of any other 
object of general public utility’. 

72. The terms in which’ the benefit 
was conferred were not sufficient. :It 
appears, to provide against its misuse’: by 
a certain class. of tax payer. Advantage 
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was taken of the judicial ‘construction 
given by the courts to the content of the 
provision. As long ago as 1939, the Privy 
Council had: in The Trustees of the ‘Tri- 
bune’, (1939) 7 ITR 415 held that the 
object: of a trust of supplying the public 
with an organ of educated public opin- 
ion constituted an object of general pub- 
lic utility and was a charitable object. 
It was found that the newspaper and 
press had not been established for the 
private profit of the testator or any other 


individual. The circumstance that the 
purpose: of the trust envisaged a com- 
mercial activity, the newspaper charg- 


Ing its readers and advertisers at ordi- 
nary commercial rates, was held not to 
detract from the conclusion that it was 
an object of general public utility. While 
enacting the Income-tax Act, 1961, Par- 
liament added a new dimension to the 
definition of ‘charitable purpose’. A re- 
strictive clause has been inserted, and 
S. 2 (15) of the Act defines ‘charitable 
purpose’ as including ‘relief of the poor, 
education, medical relief, and the ad- 
vancement of any other object of gene- 
ral public utility not involving the car- 
rying on of any activity for profit’. The 
Finance Minister explained in Parlia- 
ment:— 

“The other objective of the Select 

Committee, limiting the exemption only 
object 
is a genuine charitable purpose has been 
achieved by amending the definition in 
clause 2 (15). The definition of ‘charitable 
purpose,’ in that clause is at present so 
widely worded that it can be taken ad- 
vantage of even by commercial concerns 
which, while ostensibly serving a` publie 
purpose, get fully paid for the benefits 
provided by them, namely, the news- 
paper industry, which while running its 
concern on commercial lines can claim 
that by circulating newspapers it was 
improving the general knowledge of the 
public. In order to prevent | the misuse 
of this’ definition in such cases, the 
Select Committee felt that the words ‘not 
involving the carrying on of any activity 
for profit? should be added to the defi- 
nition.” 
The new scheme, besides redefining ‘cha~ 
ritable purpose’, added a second safe- 
guard directed to protecting the. grant 
of. the tax benefit at another point. A 
new set of provisions controlled the uti- 
lisation of the accumulated income de- 
rived from the | charitable eruat or inst- 
tution. P 

73. Section 11 of the Act, in- its mate- 
lared: oe as enn framed de- 
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-“(1) Subject to the provisions of Sec- 
tions 60 to 63, the following income shall 
not be included in the total income of 
the previous year of the person in receipt 
of the income— 


(a) income derived from property held 
under trust wholly for charitable......... 
purposes, to the extent to which such in- 
come is applied to such purposes in 
India; and, where any such income ıs 
accumulated for application te such pur- 
poses in India, to the extent to which 


the income so accumulated is not in-ex- 


cess of twenty-five per cent. of the in- 
come from the property or -rupees ten 
thousand, whichever is higher; 

(b) income derived from property held 
under trust in part only for such pur- 
poses, the trust having been created be- 
fore the commencement of this Act, to 
the extent to which such income is ap- 
plied to such purposes in India; and 
where any such income is finally set 
apart for application to such purposes in 
India, to the extent to which the income 
so set apart is not in excess of twenty- 
five per cent. of the income from the 
property held: under trust in part; 


(O) oinnia 

(2) Where the persons: in receipt of 
the income have complied with the fol- 
lowing conditions, the restriction specifi- 
éd in clause (a) or clause (b) of sub-sec- 
tiori (1) as respects accumulation or set- 
ting apart shall not apply for the period 
during which the said conditions remain 
complied with— 


(a) such persons have, by notice in 
writing given to the Income-tax Officer 


.in the prescribed manner, specified the 


purpose for which the income is being 
accumulated or set apart and the period 
for which the income is to be accumulat- 
ed or set apart, which shall in no case 
exceed ten years; 

- (b) the money so accumulated or ‘set 
apart is invested in any Government se- 
curity as defined in clause (2) of Section 
2 of the Public Debt. Act, 1944 (XVIII of 
1944), or in any, other -security which 
may. be. approved by the Central . Gov- 
ernment in this behalf. 

- (3) Any income referred to in sub- 
section -(1) or sub-section (2) as is appli- 
ed to purposes other than charitable...... 
ENTE as aforesaid: or ceases to be ac- 
cumulated or set apart for application 
thereto or is not utilised: for the purpose 
for which it is so accumulated ‘in the 
year immediately following the expiry 
of the period allowed in this behalf shall 
be deemed.-to. be- the-:income: of such, per= 
son of the previous year. in which it is 
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80 applied,- or ceases to be so accumulat- 
ed or so set. apart or, as the case may 
be, of the previous year immediately fol- - 
lowing the expiry of the period afore- 


te restrictions were imposed by 
S. 12A and S. 13.-Section 13 barred the 
exemption in the case of a trust- for cha- 
ritable purposes or a’ charitable institu- 
tion, created.or established after the 
commencement of the Act, if. the trust 
or. institution was created or established 
for the benefit of any particular religi- 
ous community or caste. The exemption 
was also barred, subject to certain modi- 
fications, if any part of the income, or 
any property of such trust or institution, 
was used or applied for the benefit of the 
author of the trust or founder of the in- 
stitution or of a person who had made a 
substantial” contribution to such trust 
or institution or of a relative of such 
author, founder or contributor. 


74. The net-of restrictive provisions 
in relation to the utilisation. of the 
come of the trust or institution was 
tightened still further by successive am- 
endments to the Act. It was relaxed. in 
one particular, that to earn the exemp- 
tion the money accumulated or, set apart . 
could alternatively be deposited in a 
Post Office Savings Bank account or 
a banking company to which the Bank- 
ing Regulation Act, 1949 applies, or a 
banking co-operative society, or. was 
deposited with a financial corporation 
providing long term finance for indus- 
trial development in India and approved 
by the Central Government for the pur- 
poses of S. 36 (1) (viii). 

75. A notable amendment, inserted as 
cl. (bb) in S. 13 (1), provided that the 
exclusion of the income derived from 
any business carried on by a charitable 
trust or institution for the relief of the 
poor, education or medical relief, was 
hot permissible unless ‘the business ig 
earried on in the course of the actual 
carrying out of a primary purpose of the 
trust or institution'. This amendment. 
brought in with effect from April 1, 1977, 
was pertinent to the first. three heads 
set forth in the definition- of ‘charitable 
purpose’ and affected the operation of 
S. 11 with reference to that part of the 
definition. : Simultaneously, cl.‘ (d) was 
also inserted in S. 13 (1) which, operat- 
ing subject to cl. -(bb),. insisted that’ to 
eatn the exemption on income the funds 
of the charitable trust or institution . 
should be invested or deposited in the 
D or modes specified in S. 13 (5). 

. 76.. The ‘scheme embodied in the sta 
tute protected the tax benefit- from mis- 


in- - 
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use by reference to two principles vant- 
age points, (a) a cautiously worded defi- 
nition of ‘charitable purpose’, which in- 
tended that trusts created and institu- 
tions established for purposes not ‘cha 
ritable’ within that definition should not 
be entitled to the benefit; and (b) provi- 
sions which carefully control the appli- 
cation of the accumulated income flow- 
ing from the property held under trust 
er owned by the institution. The first 
relates to the very purpose of the trust 
or institution, the second to the manner 
in which the resulting income is employ- 
ed. We are concerned in these references 
with the former, and it is therefore ne- 

to avoid resting the construction 


of Section 2 (15) on considerations per-. 


tinent to the latter. 


77. While the definition of 
‘charitable purpose’ in S. 2 (15), it is im- 
perative to remember that what we are 
considering is a definition. It is a defi- 
nition and nothing more. The operative 
provision is enacted elsewhere in the 
Act. Viewed in that light, the meaning 
of the definition is capable of clearer re- 
solution. 


78. Section 2 (15) says that . ‘charita- 
ble purpose’ includes relief of the poor, 
education, medical relief, and the ad- 
vancement of any other object of gene- 
ral public utility not involving the car- 
rying on of any activity for profit.. The 
first three heads of ‘charitable purpose’ 
are defined in specific and clearly dis- 
closed terms. Relief of the poor, educa, 
tion and medical relief. The fourth head 
is described generally as a residuary 
head (although that pips a appears 
inapt to what finds place in an “inclu- 
sive” definition). Now, it is A ea to 
note that the purpose described is “the 
advancement of any other object of ge- 
neral public utility...... ”, The object is 
not the purpose. The advancement of the 
object is the purpose. Harking back to 
the first three heads of charitable pur- 
pose, the definition defines purpose in 
terms of an activity. When Sir Samuel 
Romilly, in the course of his argument 
in Morice. v. Bishop of Durham, (1805) 
10 Ves Jr 522 at p. 532 summarised the 
main heads of. charity, they included tre- 
lief of the indigent, the advancement of 
learning, the adv ent of re- 
ligion, and the advancement of 
objects of general public utility’. Note 
the sense of action, of something to be 
done in relation to an object. When 
Lord Macnaughten adopted the classifica- 
tion of charitable purposes in Special 
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Commrs. v. -_Pemsel, (1891) 3 Tax Cas 53 
at p. 96 (HL), he spoke of ‘trusts for the 
relief of poverty, trusts for the advance- 
ment of education trusts for the ad- 
vancement of religion, and trusts _ for 
other beneficial to the commu- 
nity not falling under any of the pre- 
ceding heads’. In the Indian law, the re- 
Hef of poverty and the advancement of 
education were embodied as ‘relief of 


. the poor’ and ‘education’. Medical relief 


was added. And for the fourth head, with 
which we are concerned, the language, 
an echo of Sir Samuel Romilly’s classifi- 
cation, referred to ‘the advancement of 
any other object of general public uti- 
MEY PORE ’, It will be at once evident 
that the word ‘object’ cannot by itself 
connote an activity. It represents a goal 
towards which, or in relation to which, 
an activity is propelled. The element of 
activity is embodied in the word ‘ad- 
vancement’, If ‘charitable purpose’ is 
defined in terms of an activity, that is 
to say, the advancement of an object, 
the restrictive clause ‘not involving the 
carrying on of any activity for profit’, 
which is also descriptive of an activity, 
Must necessarily relate to ‘the advance- 
ment of an object...... ’, I am of opinion, 
therefore, that the restrictive clause 
must be read with ‘the advancement of 
any other object of general public uti- 
lity’ and not with ‘the object of general 
public utility’. En passant, it may be ob- 
served that much confusion can be avoid- 
ed if in the context of the fourth head 
the purpose of the trust or institution 
is referred to as the ‘purpose’ and not 
as the ‘object’ of the trust or institution, 
because the purpose there is defined as 
‘the advancement of an object’. 


78. It being clear then that the cha- 
ritable purpose is the advancement of 
the object, and that the advancement 


The words ‘activity for profit’ should, I 
think, be taken as descriptive of the 
nature of the activity. It is an activity 
of a kind intended to yield profit. It is 
activity. That it may not 


does not deny its true nature. Converse- 
ly, if profit has resulted from an acti- 
vity, that does not, without anything 
ee meter a 
g? 
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lity in which the activity of advance- 
ment must not involve a profit-making 
activity. The word. ‘involving’ in. the re- 
strictive clause is not without: signifi- 
cance. An activity is involved in the ad- 
vancement of an object when it is en- 
wrapped or enveloped : in the activity 
of advancement. In another case, it may 
be interwoven into the activity of ad- 
vancement, so that the resulting activity 
has a dual nature or is twin faceted. 
Since we are concerned with the defini- 
tion of ‘charitable purpose’, and the defi- 
nition defines in its entirety a ‘purpose’ 
only, it will be more appropriate to 
speak of the purpose. of profit-making 
being enwrapped or enveloped in the 
purpose of the advancement of an object 
of general public utility or, in the other 
kind of case, the purpose of. profit-mak- 
ing being interwoven into the purpose 
- of the advancement of that object giv- 
ing rise to. a purpose possessing a dual 
nature or twin facets. Now, 2 (15) 
Clearly says that to constitute a ‘chari- 
table purpose’, the purpose of profit- 
making must be excluded. In my opin- 
ion, the requirement is satisfied where 
there is either a total absence of the 
purpose of profit-making or it is so im- 
significant compared to the purpose `of 
, advancement of the object of general 
public utility that the dominating role 
of the latter renders the former un- 
worthy of account. If the profit-making 
purpose holds a dominating role or even 
constitutes an equal ‘component with 
the purpose of advancement of the ob- 
ject of general public utility, then clear- 
ly the definition in S. 2 (15) is not satis- 
fied. When applying S..11, it is open to 
the tax authority in an appropriate case 
to pierce the veill of what is proclaimed 
on the surface by the document consti- 
tuting the trust- or establishing the insti- 
tution, and enter into an ascertainment 
of the true purpose of the trust or insti- 
tution. The true purpose must be genu- 
inely and essentially charitable. 


.81. Now, the. definition of a purpose 
is a thing apart from the mode or method 
employed for carrying out the purpose. 
Yet the nature of. the purpose controls 
in some degree the mode which is open 
for carrying it out. If the purpose ig 
charitable in reality, the mode adopted 
must be one which is directed to carry- 
ing out the charitable purpose. It would 
include, in my opinion, a business en- 
gaged in for carrying out the charitable 
purpose of the trust or institution. The 
carrying on of such a business 
does not detract from the pur- 
pose which permeates it, the end result 
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of the business activity being the 
effectuation of the. charitable purpose. 
A business activity carried on not with. 


a view to carrying out the charitable 


purpose of the trust but which is related 
to a non-charitable purpose or. consti- 
tutes an end in itself falls outside the 
scope of the trust, and indeed may betray 
the fact that the real purpose of the trust | 
is not essentially charitable. If it is a 

business entered into for working ~ out 
the purpose of the trust or institution, 
that is to say, in the course of, and with 
a view to, the realisation of the chari- 
table purpose, the income therefrom 
will be entitled to exemption under Sec- 
tion 11. In this connection, it is appro- . 


. priate to note that S. 11 (4) specifically 


defines ‘property held under trust’ as in- 
cluding a business undertaking. More- 
over, when it was found “that judicial 
decisions had held the restrictive clause 
in S. 2 (15) to control the fourth head 


only, and not also the first three heads 


in the definition, Parliament attempted 
to secure its original intent by enacting 
cl. (bb) in S. 13 (1). The two provisions 
represent the mode of finding finance for 


‘working out the purpose of the trust or 


institution, by deriving income from the 
corpus of the trust property and also 
from an activity carried on in the course 
of the actual carrying out of the pur- 
pose of the trust or institution. 


82. At this stage, it will be appro- 
priate to point out that the question 
whether a trust is created or an institu- 
tion is established for a charitable . pur- 
pose falls to be determined by/reference 
to the real purpose of the trust or the 
institution and. not by the circumstance 
that the income derived can be measur- 
ed by standards usually applicable to a 
commercial activity. The quantum of in- 
come is no test in itself. It may be the 
result of an activity permissible under 
a truly charitable purpose for, as has 
been observed, a profitable ‘activity in 
working out the charitable- purpose is 
not excluded. I am unable to agree, with 
respect, with all that has fallen from 
H. R Khanna and A. C. Gupta, JJ. in 
Sole Trustee, Loka Shikshana Trust \ v. 
Commr. of Income-tax, Mysore, -(1975) 
101 ITR 234 that the terms of the trust 
must impose restrictions on making pro-. 
fits, otherwise the purpose of the trust 
must be regarded as involving the carry- 
ing on of a profit-making activity. On 
the contrary, I find myself in agreement 
with Beg, J. to the extent that he says, 
in the same case, that it is the genuine- 
ness of the purpose, that it is truly cha- 
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ritable, which determines the issue. It 
seems necessary to me that a distinction 
must constantly be maintained ~between 
what is merely a definition of ‘charitable 
purpose’ and the powers conferred for 
working out or fulfilling that. purpose, 
While the purpose and the powers must 
correlate, they cannot be identified 
with each other. Reference may, of 


course, be made to the nature and width ` 


of the powers as evidence of the chari- 
table or non-charitable nature of the 
purpose. For the same reason, I am com- 
pelled, with respect, to hold that the ob- 
servations of Krishna Iyer, J. speaking 
for the Court in Indian Chamber of Com- 
merce v. Commr. of Income-tax, West 
Bengal II, (1975) 101 ITR 796 do not ac- 
cord with what I believe to be a true 
construction of S. 2 (15). If that decision 


can be justified, it can be only on the © 


basis that in the opinion of the court 
the true purpose of the trust or institu- 
tion was not essentially charitable. I am 
unable to accept the proposition that if 
the purpose is truly charitable, the at- 
tainment of the purpose must rigorously 
exclude any activity for profit. I am also 
unable to endorse the position that by 
permitting the trust -or institution to 
carry on an activity which brings in pro- 
fit, although that activity is carried on 
in the course of the working out of the 
purpose of the trust or institution, “busi~- 
nessmen have a highroad to tax avoid- 
ance’. It was apparently not brought to 
the notice of the learned Judges that a 
carefully enacted scheme has been incor- 


porated in the Act which closely con-. 


trols the utilisation of the trust income, 
and that the tax exemption is conditional 
on the observance of the statutory con- 
ditions stipulated in that scheme,. 


83. On the facts of the present re- 
ferences which are set out in the judg- 
ment prepared by my brother Bhagwati, 
I have no hesitation in holding that the 
purpose of the respondent company falls 
within the definition of S. 2 (15) of the 
Income-tax Act, 1961. Sub-clause (a) of 
clause 3 of the Memorandum of Associa- 
tion declares that the purpose for which 
the company has been established is 
‘to promote commerce and trade in Art 
Silk’ Yarn, Raw Silk, Cotton Yarn, Art 
Silk Cloth, Silk Cloth and Cotton Cloth’, 
The promotion of commerce and trade 
has been -held by this Court in Commr, 
of Income-tax v. Andhra. Chamber of 
Commerce, (1985) 55 -ITR 722 to be an 
object of general public utility, and 
there is nothing to show that, viewed 
as the ‘purpose’ for which the company 
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was incorporated, the sub-clause involves 
the on of any, activity for pro~ 
fit. The remaining sub-clauses enumerate 
the powers for which it has been consti- 
tuted. | 


84. Having regard to the interpreta- 
tion placed by me on the words defining 
the fourth head of ‘charitable purpose’ 
in S. 2 (15) of the Act, I answer the ques- 
tion referred in each of the references 
in the affirmative, in favour of the as- 
Sessee and against the Revenue. The Re- 
venue will pay the costs of the assessee 
In two sets, one in Tax Reference (Case 
No. 1A of 1973 and the other in Tax Re- 
ference Cases Nos. 10 to 14 of 1975. 

, _ | Reference answered 
in affirmative. 
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- In so far as findings of fact of lower 
Courts are concerned they are not open 
to challenge before the Supreme Court 
in an appeal by special leave under Arti- 
cle 136. l . (Para 3) 
. Thus, a concurrent finding based on 
evidence that the alleged adoption was 
not proved will not be interferéd with. 
i i (Para 5) 

(B) Hindu Law —. Adoption — Evi- 
dence — Statement in will about adop- 
tion — Burden of proof — (Evidence 
Act (1872), S. 32 (6)). 
The statement made by the testator 
in the will about defendant 1 as his 
adopted son is certainly a piece of ad- 
missible evidence but there is no rule of 
law or prudence laying down the prin- 
ciple that such a statement must be re- 
garded as conclusive, and the burden of 
proving his adoption lies heavily on him. 
AIR 1927 Pat 61, Rel. on. (Para 5) 
(C) Hindu Law — Will — Joint family 
— Two brothers G and J — J's death 
earlier and his widow C succeeding to 
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his half share as a Hindu widow — Two 
Wills executed by G and C on same day 
in both of which B wes described as G's 
adopted son — Adoption not established 
— Wills how far operative. 

Two brothers G and J constituted a 
joint Hindu family having some joint 
assets. J died in 1940 leaving behind his 
widow C who came into his property on 
the usual life tenure without any right 
of alienation (except for necessity) or 
devise, G died in 1952 leaving a will un- 
der which his estate (specified in will) 
were to go to his brothers widow C as 
a life tenant with no power of aliena- 
tion and, after her death it was to go to 
B, his adopted son. Thé widow C died in 
1955 leaving a will under which she 
also devised the entire properties to B 
described as G’s adopted son. 

Held (i) that the will executed by G in 
favour of B was operative so as to con- 
stitute him as heir and owner of his 
properties notwithstanding that the ad- 
option of B was not proved, because 
the relationship mentioned in the will 
was merely a description of the devises 
as understood by the testator who exe- 
cuted the will in favour of the devisee 
not because of the relationship brought 
about by the adoption but by reason of 
feelings of affection which the devisees 
had earned by his association and assist- 
ance. ` (Para 3) 


(ii) that the will executed by C was 
also operative in favour of B described 
as G’s adopted son, to the extent of the 
properties taken by her under G’s_ will 
because she did nothing more than carry 
out the behest of her own testator, which 
behest was good in law and would have 
been effective even if she had made no 
will in favour of B. But to the extent 
that she overstepped her rights in de- 
vising J’s property the will trans 
the law and has been rightly held to be 
inoperative, the result being that her 
reversioners and not her devisee would 
succeed to J’s share in the properties. 


(Paras 4, 5) 
Cases Referred: Chronological Paras 
AIR 1957 SC 815 S I 


AIR 1927 Pat 61 5 


Mr. S. N. Andley, Sr. Advocate, (M/s. 
Uma Datta and T. C. Sharma, Advocates 
with him), for Appellant in C. A. No. 
1742 of 1969; M/s. A. P. S. Chauhan and 
N. N. Sharma, Advocates, for Respon- 
dent No. 1 in C. A. No. 1742 of 1969 and 
for Appellant in C. A, No. 1743 of 1969. 

KOSHAL, J.:— The facts giving tise 
to these two cross .appeals by special 
leave may, with advantage, be stated 
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jointly acquired by Salag Ram’s 


A.LR, . 


pie reference to the following. pedigree- 
table— | 


(See Pedigree Table on Next Page) 

The litigation between the parties 
started with Suit No. 1912 of 1958 insti- 
tuted by Trilok Chand for 


A, 
and C forming part of the plaint. His 
case was that the property described in 
schedule A had: been acquired by his 
great grandfather Chhitar Mal, that the 
property detailed in schedule B was 
sons 
Jagannath and Govind Ram, the two of 
whom constituted a joint Hindu family, 
and that the property specified in sche- 
dule C had once belonged exclusively to 


' Jagannath, son of Salag Ram and that it 


was from him that it had descended to 
his widow Smt. Chhoti. 


Apart from defendants Nos. 2 to 6 
whose names appear in the 
table, Banwari Lal (who is the appellant 
before us in Civil Appeal No. 1742 (N). 
of 1969) was arrayed as defendant No. f 
and he has been the real contesting de- 
fendant whose claim was based on his 
adoption by Govind Ram, grandson of 
Chhitar Mal and on two registered wills, 
both dated the 25th of September, 1950; 
purporting to have been executed by 
Govind Ram and Smt. Chhoti respec- 
tively. He claimed that the two testators 
had bequeathed their entire property 
to him, that the property covered by 
schedule A was acquired not by Chhitar 
Mal but by Salag Ram and that the one 
embraced by schedule C had been pur- 
chased by Smt. Chhoti with her stri- 
dhana and was never the property of 
her husband Jagannath. He therefore 
claimed to be entitled to all the proper- 
ties in suit exclusively for himself, it be- 
ing common ground between the parties 
that those properties were the subject- 
matter of the two wills. 


The plaintiff denied the adoption set 
up by defendant No. 1 and challenged 
the two wills as forgeries. 


The trial court and the first appellate 
court found that the property covered 
by schedule A had been acquired not by 
Chhitar Mal but by his son Salag Ram. 
There was no contest in relation to the 
property embraced by schedule B which 
was therefore treated to have been ac- 
quired jointly bysGovind Ram and Jagan- 
nath as part of their joint Hindu family 
assets. In relation to the property de- 
tailed in schedule C, the trial court held 
that it had been acquired by Jagannath 
but the finding was reversed by the first 


1980. Banwari Lal v. Trilok Chand S.C. 421 
l 3 OHHITAR MAL 
| | | 
Balag Ram '  Banghi Dhar Narain Dass — Bhagwan Dass 
| {died issueless) 
- 
~ Balu Bam Ram pense g 
Trilok Chand 
(plaintiff; 
| 
Rag Vir Ram Nath . Bhagirath 
Saran (defendant § (defendant 
(defendant No. 4) No. 5) 


No, 3) 


| | 
Murli Dhar Kowal Ram Govind Ram 


(died (died (died 
isguelegs. isgueless iseuelesa 
in 1925) in 1937) in 1952) 


appellate court which found that the 
acquisition was made by Smt. Chhoti 
with funds of her own, her husband 
Jagannath having no interest therein. 


On behalf of defendant No. 1 no evi- 
dence was led to prove that he had been 
given or taken in adoption. The trial 
court therefore held that the adoption 
had not been proved. In the will of 
Govind Ram however, there was a reci- 
tal that defendant No. 1 was his adopted 
son and_this recital was considered by 
the first appellate court to. be sufficient 
to prove the adoption. Both the wills 
were held to be genuine and legally valid 
and the suit was therefore dismissed by 
the trial court and the first appellate 
court in toto. 


In second appeal the High Court: up- 
held all the findings of fact arrived at 
by the first appellate court except the 
one relating to adoption. The High Court 
was of the opinion that the recital im 
the will of Govind Ram about defendant 
‘No. 1 being his adopted son was not suf- 
ficlent to prove the adoption which there- 
fore was held not to have been estab- 
lished. It was further held by the High 
Court that a half share in the property 
specified in schedules A and B ‘having 


j j I 
Devi Sahai Pisrey Lal Gopi Nath 
(died in (defendant 
1) No. 2) 


Damodar Dass - 
(defendant 
No. 6) 


‘Smt. Barfi 
(daughter) 


| 
Jagannath = Smb. Chhoti 
(died ’ (died 
igsueless issucless 
in 1940) in 1955) 


descended from Jagannath to Smt. 
Chhoti as a life-tenant only, she was not 
competent to will it away and that the. 
plaintiff, along with other members of 
the family, was entitled to succeed to 
that half share. 


It was vehemently contended before 
the High Court that even if the wills be’ 
taken to be genuine, they would operate 
only if defendant No. 1 was shown to 
have been validly adopted by Govind 
Ram because both Govind Ram and Smt. 
Chhoti had described him as Govind 
Ram’s adopted son and must therefore 
be presumed to have executed the wills 
in favour of defendant No. 1 by reason 
of his being the adopted son of Govind 
Ram. The contention was repelled by the 
High Court (as it had also been by the 
trial court) on the ground that the men- 
tion of defendant No. 1 as the adopted 
son of Govind Ram in each of the two 
wills had been made merely as a de- 
scription of the devisee and not as a mo- 
tivation for the execution of either will. 
Support was found for this view from 
Ranganathan Chettiar v, Periakaruppan, 
AIR 1957 SC 815. 


In the result the High Court accepted 
the appeal of the plaintiff in part, set 
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aside the dismissal of the suit and remit- 
ted the case to the trial court for declar- 
ing the shares of the parties in the pro- 
perty which descended to Smt. Chhoti 


from her husband, in the light of its (the: 


_ High Court’s) judgment and for partition 
of the property accordingly thereafter. 


2. Both the. contesting parties feel 
aggrieved by the judgment of the High 


` Court. While defendant No. 1 claims in 


Civil Appeal No. 1742 of 1969 the entire 
property covered by schedules A, B and 
C, the plaintiff has filed a cross appeal 
(Civil Appeal No. 1743 of 1969) seeking 
to defeat in toto the claim of defendant 
No. 1. 


3. We have heard learned counsel for 
for the parties at length. In so far as the 
findings of fact are -concerned they are 
{not open to challenge before us. The 
first question: which, learned counsel for 
the plaintiffs has reopened before us is 
whether the two wills were rightly held 
to be operative in favour of defendant 
_[No..1 in spite of the fact that he was 
found not.to have established his charac- 
ter as an adopted son which was the 
description given to him in both the 
wills. To this question also we think the 
High Court gave the correct answer. In 
this connection reference may be. made 
to the relevant part of Govind Ram’s 
will and the same is extracted below: 


“Shri Banwarilal is the adopted. son 
and heir of the executant. Smt. Chhoti 
is the widow of Jagannath Prasad, resi- 
dent of Pilkhuwa, Pargana Dasna, Tahsil 
Ghaziabad. Both the persons live along 
with the executant and render all due 
service to the executant. Therefore, I 


make the following will: That after the. 


death of the executant all my estate, 
movable and immovable, with all other 
goods and household property along with 
Dharamshala No. 1/60 and one-storeyed 
shop No. 1/57 bounded::as given below 
shall be owned by Shrimati Chhoti widow 
of Jagannath Prasad, occupation shop- 
keeper, resident of Pilkhuwa, who shall 
have no right to sell the estate. She shall 
have the right to spend for the Dharam- 
shala the income of shop No. 1/57 con- 
nected with the Dharamshala. After the 
death of Smt. Chhoti, Banwarilal, adopt- 
ed son and heir of the executant, shall 
be the owner...... " 


. Interpreting this document and consider- 
ing the surrounding circumstances of. the 
case, the trial court found that the mo- 
_tive for the execution of the will was 
- not merely the recognition by the testa- 
tor of his relationship through adoption 
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‘in that contention either. One half of the 


A.LR. 


with the devisee but mainly the exist- 
ence of feelings of love and affection 
for him. It was found as a fact that Ban- 
wari. Lal was living with Govind Ram 
and Smt. Chhoti; that he had served 
them during their illness and that he 
was affectionately attached to them so 

that at the time when the wills were ex- - 
€cuted there was no one nearer or dear 
er to Govind Ram and Smt. Chhoti than ` 
Banwari Lal. In this view of the matter, 
the failure to establish the stated rela- 
tionship is not decisive of the point un 
der consideration, and as remarked by 







wil w 
merely a description of the devisee as 
understood by the testator who execut- 
ed the will in favour of the devisee no 


4. The only other noticeable - point 
raised on behalf of the plaintiff was that 
the will executed by Smt. Chhoti must 
be held to be wholly inoperative in so 
far as properties detailed in schedules A 
and B are concerned. There is no force 








properties mentioned in those two sche- 
dules had vested in Smt. Chhoti unde 


more than carry out the behest of he 
own testator, which behest was good in 
law and would have been effective even 
if Smt. Chhoti had made no will in 
favour of defendant No. 1 in respect o 
the properties acquired by her und 
Govind Ram’s will. 


5. On behalf of defendant No. 1 the 
only submission made was that the two 
wills must be given effect to not only 
with regard to the properties received 
by Smt. Chhoti from Govind Ram but 
also in respect of those which devolved 
on her as'a successor to her husband: 
Jagannath. This submission is also with 
out substance. Jagannath died in 1940 
when Smt. Chhoti came into his pro- 
perty on the usual life-tenure withou 
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any right of alienation (except for ne- 
cessity) or of devise. To the extent that 
she. overstepped her rights in devising 
Jagannath’s property the will transgres- 
sed the law and .has been rightly held 
to be inoperative, the result being that 
her reversioners and not her devisee 
would succeed to Jaganath’s share in the 
properties, covered by schedules A and 
B.. The situation would certainly have 
been different if the adoption had been 
proved; for, in that case, defendant No. 
1 would have succeeded as the sole re- 
versioner to the estate left by Smt. 
Chhoti, being her _husband’s brother’s 
son and therefore his nearest and sole 
heir. And that is why a contention was 
raised on behalf of a defendant No. 1 
that a valid adoption had been proved 
and that the finding to the contrary 
arrived at by two of the courts below 
was unsupportable. Reference in this 
connection was made to the recital in the 
will executed by Govind Ram about de- 
fendant No. 1 being the adopted son of 
the devisor and to the oral evidence of 
Raj Pal, P.W. 2 who attested that will 
and deposed that defendant No. 1- had 
been adopted by the testator. These two 
pieces of evidence were considered by 
the trial court as well as the High Court, 
both of whom regarded the material as 
insufficient to hold that a valid adoption 
was proved. The finding in relation to the. 
adoption is a finding of fact which we 


see no reason to interfere with in the ` 


circumstances of the case. The adoption 
is alleged to have taken place within 
about a decade: immediately . preceding 
` the suit between the parties so that evi- 
dence of witnesses. who were present at 
the actual adoption and had seen the 
‘giving and taking’ would normally have 
been available. However, no attempt 
was made to produce any such witness 
nor to explain why no such witness was 
forthcoming. Different considerations 
may have prevailed if proof of adoption 
was required to be submitted to court 
after a very long period of its having 
taken place, which is not the case here, 
The statement made by the testator in 
the will about the adoption is certainly 
a piece of admissible evidence as observ- 
ed in Chandreshwar Prasad Narain Singh 
v. Bisheshwar Pratab Narain Singh, AIR 
1927 Pat 61 cited by learned counsel for 
defendant No. 1 but, there is no rule of 
law or prudence laying down the prin- 
ciple that such a statement must be re 
jgarded as conclusive, and this was also 
the view taken in that case. And ` the 
burden of proof of adoption was heavy 
on the defendant. In this connection we 
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may refer to the following passage- in 
Article 512 of Mulla’s Hindu Law (14th 
edition) : 


Ts But the enden in support ‘of 

an adoption must be sufficient to satisfy 
the very grave and serious onus that 
rests upon any person who seeks to dis- 
place the natural succession by alleging 
an- adoption: That onus is particularly 
heavy where the adoption is made a long 
time after the date of the alleged autho- 
rity to adopt...... 
It is true, as pointed out by Mulla in a 
later passage occurring in the same arti- 
cle that when there is a lapse of a very 
long period between the adoption and 
its being questioned, every allowance 
for the absence of evidence to prove the 
factum of adoption must be favourably 
entertained; but then that is not the 
situation here as we have already point- 
ed out. We are therefore one with the 
High Court in holding that on the evi- 
dence adduced, defendant No. 1 has not 
been successful in establishing the alleg- 
ed adoption. 

6. In the result both the appeals fail 
and are dismissed with no order as. to 
costs, l 

Appeals dismissed, 


AIR 19880 SUPREME COURT 423 
(From: Punjab and Haryana)* 
V. R. KRISHNA IYER AND 
R. S. PATHAK, JJ. , 
` Special Leave Petn. (Criminal) No. 
2076 of 1978, D/- 15-11-1979. 

Subhash Chander, Petitioner v. The 
State (Chandigarh Admn.) and others, 
Respondents. l 

(A) Criminal P. C. (1974), S. 321 — 
Withdrawal of prosecution — Exclusive 
power of Public Prosecutor — His deci- 
sion must be independent and not in obe- 
dience to directions from District Magis- 


governed by 
Codé or other relevant statute. To inter- 
cept and recall an enquiry or trial in a 
court, save in the manner and to the ex- 
tent provided for in the law, is itself a 
violation of the law. needs to 
be done must be done in accordance 


"Criminal Revn. No. 181 of 1977, Dj- 
`: 17-3-1978 (Punj & Har), 


LW/LW/G57/79/DVT 
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with the law. The function of administer- 
ing justice, under our constitutional 
order, belongs to those entrusted with 
judicial power. One of the few excep- 
tions to the uninterrupted flow of the 
court’s process is S. 321, Cr. P. C. But 
even here it is the . Public Prosecutor, 
and not any executive authority, who is 
entrusted by the Code with the power 
to withdraw from a prosecution, and 
that also with the consent of the Court. 
The consent of the Court under &. 321 


` as a condition for withdrawal is imposed 


as a check on the exercise of that power. 
Consent will be given only if public jus- 
tice in the larger sense is promoted ra- 
ther than subverted by. such withdrawal. 
That is the essence of the nolle prosequi 
jurisprudence. Invested by the statute 
with a discretion to withdraw or not to 
withdraw, it is for him to apply an in- 
dependent mind and exercise his discre- 
tion. In doing so,' he acts as a limb of 
the judicative process, not as an exten- 
. pion of the executive. The decision to 
withdraw must be of the Public Prose- 
cutor, not of other authorities, even of 
those where displeasure may affect his 
continuance in office, (Paras 4, 5, 7, 9) 


The even course of criminal justice 
cannot be thwarted by the Executive, 
however high the accused, however sure 
Government feels a case is false, how- 
ever unpalatable the continuance of the 
prosecution to the powers-that-ba who 
wish to scuttle court fustice because of 
hubris, affection or other noble or ig- 
noble consideration. - (Para 4) 


Maybe, the executive, for plural con- 
cerns and diverse reasons, may right- 
fully desire a criminal case to be scotch- 
ed. The fact that broader considerations 
of public peace, larger considerations of 
public justice and even deeper consi- 
derations of promotion of long-lasting 
security in a locality, of order in a dis- 
orderly situation or harmony in a fac- 
tions milieu, or halting a false and vexa- 
tious prosecution in a Court, persuades 
the Executive, pro, bono publico sacri- 
fice a case for a wider benefit, 
is not ruled out although the power must 
be sparingly exercised and the statutory 
agency to be satisfled is the Public Pro-’ 
secutor, not the District :-Magistrate or 
Minister, The concurrence of the court 
is necessary. The subsequent discovery 
of a hoax behind the prosecution or false 
basis for the «criminal proceeding may | 
well be a relevant ground for with- 
‘drawal. For the court should not be mis- 
used to continue a case conclusively - 
proved to be.a counterfeit. AIR 1972 SC 


Subhash Chander v.. State (Chandigarh Admn.) 


.. prompted 


ALR. 
496 and AIR 1978 SC 370 and AIR 1977 
SC 2265, Rel. on. . (Para 6) 

(B) Criminal P. C, (1974), 8. 321 — 
Withdrawal of prosecution — Grounds 


be considered by Public Prosecutor and 
not Court. (Para 16) 
Cases Referred : ' Chronological Paras 


AIR 1977 SC 2265; 1977 Cri LJ 1935 7 
AIR 1976 SC 370: 1976 Cri LJ 328 7 
AIR 1972 SC 496: 1972 Cri LJ 301 7 
(1970) 398 US 74: 26 L ed 2d 100, Chand- 
ler v. Judicial Council of the Tenth i” 

cuit of the U. S. 

Mr. R. L. Kohli, Sr. Advocate aie 
S. K. Sabharwal and Mr. Subhash 
Sharma, Advocates with him), for Peti- . 
tioner; Mr. R. N. Sachthey, Advocate 
(for No. 1) and Prem Malhotra, Advo- 
cate (for No. 2), for Respondents. 

KRISHNA IYER, J.-— What con- 
strains us to explain at some length our 
reasons for rejection of leave to appeal 
in this case is the desideratum that every 
executive challenge to justice-in-action 
is a call to the court to strengthen pub- 
lic confidence by functional 
freshness into the olevani law sufficient 
to overpower the apprehended evil. 

2 The house of the petitioner is said ~ 
to have been burgled and he alleges that 
he lost many valuables. The police, on 
information being laid, searched and re- 
covered the i 


against one Hussan Lal, a jeweller, 


‘One Madan Lal, an alleged collaborator 


(respondents Nos. 2 and 3 in this peti- 
tion) under S. 411 LP.C. and one Ashok 
Kumar under 8. 380, LP.C. During the 
pendency of the criminal case, -the As- 
sistant Public Prosecutor applied for 
withdrawal from prosecution under Sec- 
tion 321, Cr. P. C. on the ground that on 
fresh investigation by a senior officer the 
alleged search and seizure were discover- 
ed to be a frame-up by the. concerned: 
police officer in order to pressure the 
accused Hussan Lal to withdraw a cer- 
tain civil litigation. On the Court re- 
quiring a fuller application, the Assistant 
Public Prosecutor made a fresh and 
more detailed petition for withdrawal . 
which was eventually granted by the 
trial court, despite the petitioners re- 
monstrance that the withdrawal was 
“by the political influence 
wielded by Hussan Lal leading to in- 
structions trom high auarters to the A= 
sistant Public Prosecutor to \ 


E 
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from the case concerning that accused. 
It was alleged that in carrying out the 
instructions the Assistant Public Prose- 
cutor did not apply an independent mind. 
The court nevertheless accepted the re- 
quest of the Assistant Public Prosecutor 
and directed acquittal of Hussain Lal, 
while continuing the case against the re- 
maining two accused. The order was un- 
successfully assailed in revision . before 
the High Court by the petitioner. Un- 
daunted by that dismissal, he has moved 
this court under Art. 136 of the Consti- 
tution. In view of the startling disclosure 
on either side we have listened at some 
length to the oral submissions in supple- 
mentation of the affidavits in the record. 


3. The three focal points of argu- 
ment are whether (i) a case which pends 
in court can be subject to a second police 
investigation without the judge even 
knowing about it, (ii) political considera- 
tions of the executive vitiate the motion 
for withdrawal of pending proceeding, 
and (iii) the District Magistrate’s order 
to withdraw from a case communicated 
to the Public Prosecutor and carried out 
by him, is compliance with S. 4 -` 

4 When a crime is committed in this 
country, the assessment of guilt and the 
award of punishment or, alternatively 
the discharge or acquittal of the accused 
are part of the criminal justice process 
administered by the Courts of the land. 
It is not the function of the executive to 
administer criminal justice and in our 
system, judges are not fungible, as Jus- 
tice Douglas in Chandler v. Judicial 
Council of the Tenth Circuit of the U. 8S. 
(1970) 398 US 74, asserted: 

‘Judges are not fungible; they cover 
‘the constitutional spectrum; and a parti- 
cular Judge’s emphasis may make a 
world of difference when it comes to 
Tulings on evidence, the temper of the 
courtroom, the tolerance for a proffered 
defence, and the like. Lawyers recognize 
this when they talk about “shopping” for 
a Judge; Senators recognize this when 
they are asked to give their ‘advice and 
consent’ to judicial appointments; lay- 
men recognise this when they appraise 
the quality and image of the judiciary 
In their own community.” 
When a case is pending in a criminal: 
court, its procedure and progress are- 
governed by the Criminal Procedure Code 
or other relevant statute. To - intercept 
and recall an enquiry or frial in a court, 
save in the manner and to the extent 
provided for in the law, is itself a vio- 
lation of the law. Whatever. needs to be- 
done must be done in accordance with 
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power. One of the few exceptions to th 
uninterrupted flow of the court’s p 


provided for in the Code itself, is law- 
lessness. The even course of criminal 
justice cannot be thwarted by the Execu 
tive, however, high the accused, how. 
ever sure Government feels a case is 
false, however unpalatable the continu- 
ance of the prosecution to the powers- 
that-be who wish to scuttle court justic 
because of hubris, affection or othe 
noble or ignoble consideration. J usticing, 
under our constitutional order, belongs 
to the judges. Among the very few ex- 
ceptions to this uninterrupted . flow of 
the court process is S. 494, Cr. P. C. Even 
here, the Public Prosecutor — not any 
executive authority—is entrusted by the 
Code with a limited power to withdraw 
from a prosecution, with the Court’s 
consent whereupon the case comes to a 
close. What the law has ignited, the law 
alone shall extinguish. : 

5. Although skeletal, t 


conditions 


: for such withdrawal are implicit in the 


provision, besides the general principles 
which have been evolved through prece- 
dents. Once a prosecution is launched, 
its relentless course cannot be halted 
except on sound considerations germane 
to public justice. All public power is a 
public trust, and the Public Prosecutor 
cannot act-save in discharge of that pub- 
lic trust, a public trust geared to publi 
justice. The consent of the court unde 
S. 321 as a condition for withdrawal is 
imposed as a check on the exercise o 
that power. Consent will be given onl 
if public justice in the larger sense is 
bromoted rather than subverted by suc 
withdrawal. That is the essence of t 
nolle prosequi jurisprudence. 

6. We wish to stress, since impermis- 


sible influences occasionally infiltrate in- 


to this forbidden ground, that court jus- ` 

tice is out of bounds for masters and 

E tA ae a do not truncate 
e amplitude of the blie poli be- 

hind S. 494, Cr. P. © but wate Of tailor 

ing adulteration of this policy, 

the public prosecutor: for granted. 


Maybe, 
executive, ` for plural „Maybe 


~ 
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fand diverse reasons, may rightfully de- 
„Sire a criminal case to be scotched. The 
fact that broader considerations of pub- 
ine peace, larger considerations of public 


‘Ijustice and even deeper considerations of 


| promotion of long-lasting security in a 


| ‘locality, of order in a disorderly situa- 


fion or harmony in a faction milieu, or 
ihalting a false and vexatious prosecution 
jin a court, persuades the Executive,: pro 
, bono publico, sacrifice a pending case for 
a wider benefit, is not ruled out although 
jthe power must be sparingly exercised 


jand the statutory agency to be satisfied, 


jis the public prosecutor, not the District 
i Magistrate or Minister. The concurrence 
of the court is necessary. The subse- 
quent discovery of a hoax behind the 
\ prosecution or false basis for the crimi- 
nal proceeding as is alleged in this case, 
may well be a relevant ground for with- 
drawal. For the court should not be mis- 
used to continue `a case conclusively 
proved to be a counterfeit. This state- 
mènt of the law is not exhaustive but is 
enough for the present purpose and, in- 
deed, is well-grounded on precedents, | 

7. The promotion of law and order 
is an aspect of public justice. Grounds of 
public policy may call for withdrawal 
of the prosecution. A prosecution dis- 
covéred to be false and vexatious cannot 
be allowed to proceed. The grounds 
cover a large canvass, But the power 
must be cautiously exercised, and the 
statutory: agency to be satisfied is the 
Public Prosecutor in the first instance, 
not the District Magistrate or other ex- 
ecutive authority. Finally, the consent 
of the court is imperative. The law was 
explained by this Court in M. N. San- 
karanarayana Nair v. P. V. Balakrishnan, 
AIR 1972 SC. 496— 


A reading of. Sec. 494 would show that 
it is the Public Prosecutor who is in 
charge of the case that must ask for per- 
mission of the Court. to withdraw from 
the prosecution of any person either ge- 


_ nerally or in respect of one or more of 


the offences for which he is tried. This 
permission can ‘be sought by him at any 
stage either during the enquiry or after 
committal or even before the judgment 
is pronounced. The section does not, 
however, indicate the reasons which 
should weigh with the Public Prosecu- 
tor to move the Court for permission nor 
the grounds on which the Court will 
grant or refuse permission. Though the 
section is in general terms and does not 
circumscribe the powers from the Public 
Prosecutor to seek permission to with- 


‘draw from the prosecution the essential 


consideration which is implicit in the 
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grant of the power is that it should be 


in the imterest of administration 
of justice which may be either 
that it will not be able to 
produce sufficient evidence ‘to sus- 
tain the charge or that . subse- ` 
quent information before - prosecu- 
ting agency would falsify .the pro- 
secution- evidence or any other 


similar circumstances which it is difficult 
to predicate as they are dependent en- 
tirely on the. facts and circumstances of 
each case. Nonetheless it is the duty of 
the court also to see in furtherance of 
justice that the permission is not sought 
on grounds extraneous to the interest of 
justice or that offences which are of- 
fences against the State go unpunished 
merely because the Government as a 
matter of general policy or expediency 
unconnected with its duty to prosecute 
offenders under the law,. directs the Pub- 
lic Prosecutor to withdraw from the pro- 
secution and the Public Prosecutor mere- 
ly does so at its behest. 

The position was confirmed in Bansi Lal 
v. Chandan Lal, AIR 1976 SC 370 and 
Balwant Singh v. State of Bihar, AIR 
1977 SC 2265. The law is thus well- 
settled and its application is all that calls 
for caution. In the special situation of 
this case, two principles must be ham- 
mered home. The decision to withdra 
must be of the Public Prosecutor, not o 
other authorities, even of those w 
displeasure may affect his continuan 
in office. The court is monitor, not servi 
tor, and must check to see if the essen- 
tials of the law are not breached, with- 
out, of course, crippling or usurping 
power of the Public Prosecutor. The two! 
matters which are significant are (a) 
whether the considerations are germane, 
and (b) whether the actual decision w 
made or only obeyed by the Public Pro- 
secutor. 


8. In the setting of the present facts, 
the enquiry must be whether the consi- 
derations on which withdrawal was 
sought by the Assistant Public Prosecu- 
tor were germane and pertinent, and 
whether the actual decision to withdraw 
was made by the Assistant Public Pro- 
secutor or was the result of blind com- 
pliance with executive authority. If it 
appears from the material before the 
Court that germane or relevant  consi-~ 
derations did not prompt the motion for 
withdrawal but it was the pressure of 
political influence, the Court will with- 
hold its consent. : 

9. The functionary clothed by th 
Code with the power to withdraw from 
the prosecution is the Public Prosecutor, 
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The Public Prosecutor is not the execu- 


tive, nor a flunkey of ‘political power,- 


Invested by the statute with a discretion 
to withdraw or not to withdraw, it is for 
him to apply an independent mind and 
exercise his discretion. In doing so, . he 
acts as a limb of the judicative process, 
not as an extension of the executive. 


10. In the present case, 
that when the court. commenced pro- 
ceedings, the accused Hussain Lal com- 
plained to higher police officers that the 
eoncerned Assistant Sub-Inspector had 
initiated the case merely for the purpose 
of putting pressure on him to compro- 
mise a suit against a close relative. The 
allegations were enquired into by a se- 
nior officer and the District Magistrate, 
on the basis of the material coming to 
light, directed disciplinary action against 
the Assistant Sub-Inspector and instruct- 
ed the Assistant Public Prosecutor to 
withdraw from the case against Hussain 
Lal. We find no evidence to support the 
allegations of political influence. At the 
same time, it is necessary to. point out 
that the District Magistrate acted illegal- 
ly in directing the Assistant Public Pro- 
secutor to withdraw. It has been alleged 
that the second investigation of the case 
on the executive side, which led to the 
discovery that the earlier investigation 
was motivated, was vitiated by the omis- 


it appears 


sion to question the first informant. That: 
was a matter for the Assistant Public 


Prosecutor. to consider when deciding 
whether or not to withdraw from the 
prosecution. 


-1L On the principal question .arising 
in this case, the record shows that the 
Public Prosecutor. applied his mind to 
the disclosure.: emerging from the second 
enquiry, and.he found that ‘even the 
recovery witnesses Sarvashri Mato Ram 
and Phool Singh did not support that 
they had witnessed the recovery or any 
disclosure. statement was made ,in their 
presence by Madan Lal accused’, He 
found that Phool Singh. at the relevant 
time was bed-ridden and had since ex- 
pired. He also discovered that Mato Ram 
had stated that nothing had happened 
in his presence but his signatures were 
obtained by the Investigating Officer, 
It is abundantly clear that the Assistant 
ublic Prosecutor made an independent 
decision on the material before him and 
did not act in blind compliance with the 
instructions of the District Magistrate. 
12. We cannot dispose of this petition 
without drawing attention to the very 
disturbing presence of the District Ma- 
pistrate in the withdrawal proceedings. 
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The ‘jurisprudence of genuflexion is alien 
to our ‘system and the law expects every 


` repository of power to do his.duty by the 


Constitution -and the laws, regardless of 
commands, directives, threats and temp- 
tations. The Code. is the master for the 
criminal proċess. `- Any authority who 
a func- 
tionary like a Public Prosecutor, in. the 
exclusive province of his discretionary 
power, violates the rule of law and any 
Public Prosecutor who bends before such 
command betrays the authority of his 
office. Maybe, Government or the Dis- 
trict Magistrate will consider that a pro- 
secution or class of prosecutions deserves 
to be withdrawn on grounds of policy 
or reasons of public interest relevant to 
law and justice in their larger connota- 
tion and request the Public Prosecutor 
to consider whether the case or cases 
may not be withdrawn. Thereupon, the 
Prosecutor will give due weight to the 
material placed, the policy behind the 
recommendation and the responsible po- 
sition of Government which, in the last 
analysis, has to maintain public order 
and promote public justice. But the deci- 
sion to withdraw must. be his. 


13. The District Magistrate who is an 
Executive Officer is not the Public Prose- 
cutor and cannot dictate to him either, 
Maybe, the: officer had not apprised him- 
self of the autonomous : position of the 
Public Prosecutor or of the impropriety 
of his intrusion into the Public Prosecu- 
tor’s discretion by making an order: of 
withdrawal. Similar mistakes are becom- 
ing commoner at various levels and that 
is why we have had to make the position 
of law perfectly clear. We emphasise 
that the rule of law warns off the execu- 
tive authorities from the justicing pro- 
cess in the matter of withdrawal of casea. 
Since we are satisfied that Public Pro- 
secutor did not yield to the directive of 
the District Magistrate but made an in- 
dependent study of informing himself of 
the materials placed before the court 
and then sought permission to withdraw 
from the prosecution, we decline to re- 


verse the order passed / a the courts 
below. 


14. The trial court was satisfied “that 
the Assistant Public Prosecutor had not 
exercised the power of withdrawal for 
any illegitimate purpose and the High 
Court endorsed that conclusion. We are 
not disposed to interfere with the order 
of the High Court. 

15. One obvious grievance of the 
petitioner deserves to be remedied. He 
is interested in getting: back his stolen 
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goods. The accused claims no property 
in the goods. In the event.of the com- 
plainant identifying them as his pro- 
perty, the trial court will consider pass- 
ing appropriate orders. for their return 
to: him. Surely, criminal justice has many 
dimensions beyond conviction and sen- 
tence, acquittal and innocence. The vic- 


tim is not to be forgotten but must. be > 


restored to the extent possible. 
16. The petition is rejected. 
AIR 1989 SUPREME COURT 428 
(From: Bombay)* 
R. S. SARKARIA AND 
O. CHINNAPPA REDDY, JJ, 

Civil Appeal No. 259 of 1970, D/~ 13- 
11-1979. 

Municipal Council, Pusad, Appellant v. 
Gokaldas Dossa and Co, Ltd. and others, 
Respondents. 

C. P. Municipalities Act (2 of 1922), 

Ss. 66 (1) (b) and 67 (5) and (7) — Pro- 
fessions Tax Limitation Act (1943), S. 3 
and Schedule, Item 4 — Imposition of 
Boja Tax and Bale Tax on ginning and 
pressing cotton is not unconstitutional — 
It is covered by exemption in Item 4 of 
Act of 1941. (Q) of India 
Act ae S. 142-A (2), (ii) Constitution 
of India, Art. 276). 

The imposition of Boja Tax and Bale 
Tax under Section 66 (1) (b) read with 
Section 67 (5) and (7) of the C. P. Muni- 
- cipalities Act on ginning’ and pressing of 
cotton does not contravene S. 142-A (2) 
of the Government of India Act, 1935 
and Art. 276 (2) of the Constitution. Con- 
sequently the demand notice in respect 
thereof is not invalid. Spl. Civil Appln. 
No. 329 of 1967, D/- 17-7-1968 (Bombay- 
Nagpur Bench), Reversed; AIR 1967 SC 
1201, Rel. on. - (Para 19) 

If the tax in question had in fact been 
imposed under Section 66 (1) (b) of the 
C. P. Municipalities Act, 1922, before the 
coming into force: of the 1941 Act, it 
would fall within the - exemption of 
Item 4 read with Section 3 of the Profes- 
sions Tax Limitation Act, 1941, and the 
continuance of such an imposition in ex- 
cess of the constitutional limit, will be 
in consonance with the proviso to Sec- 
tion 142-A (2) of the Government of In- 
dia Act, 1935, and also Article 276 (2) of 
the Constitution. (Para 16) 


- *Spl. Civil Appln. No. 329 of 1987, D/- 
17-7-1968 (Bom-Nagpur Bench). 


LW/LW/G63/79/MVJ 
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` tution 


This tax was actually imposed under 


. Section 66 (1): (b) of the Act of 1922, in 


1932, when this Act was applicable and 
in force in Berar by virtue of the noti~ 
fication dated January 22, 1924 issued by 
the Governor-General-m-Council. Thus, - 
even if Section 3 and Item 4 of the 1941 


Act were to be strictly construed, the 


impugned tax will squarely fall within 
the ambit of the exemption enacted in 
the aforesaid Item 4. : (Para 15) 
Cases Referred : Chronological Paras 


AIR 1970 SC 1002 . 4,18, 
(1967) 2 SCR 100: AIR 1987 SC 1201 
4, 5, 6, 16, 18 


Mr. M. N. Phadke, Sr. Advocate (Mr, 
Navnit Lal, Advocate with him), for Ap- 
pellant; Mr. A. G. Ratnaparkhi, Advo- 
cate (for No. 1), Mr. M. N. Shroff, Advo- 


' cate (for No. 2), for Respondents; M/s. 


S. B. Saharya and V., 
vocates, for Intervener. 

SARKARIA, J.:— This appeal by spe- 
cial leave is directed against a judgment, 
dated July 17, 1968, of the Bombay High 
Court (Nagpur Bench). It arises out of 
these facts: . 

The appellant herein, Municipal Couns 
cil, Pusad was constituted as a Munici- 
pal ‘Committee under the Central Pro- 
vinces Municipalities Act, 1922, -` There- 
after, on January 9, 1932 the appellant 
with the sanction of the local govern- 
ment, imposed a tax known as Boja Tax 
& Bale Tax under Section 66 (1) (b) read 
with Section 67, sub-sections (5) and (7) 
of the C. P. Municipalities Act on gin- 
ning and pressing cotton. The rate fixed 
was Annas 2 for each Boja of 392 1bs, 
and Annas 4 for each Bale of 392 Ibs, 
The respondents M/s. Gokaldas Dossa & 
Co. Ltd. were doing the business of gin~ 
ning and pressing cotton by mechanical 
processes within the limits of the said 
Municipality. In pursuance of the afore- 
said Notification of January 9, 1932 im- 
posing the tax, the appellant on Novem- 
ber 22, 1966 issued demand notice and 
a bill for Rs. 3,971.75 in respect of Boja 
and Bale Tax for the year 1965-66 re- 
quiring the respondents to pay that 
amount of tax. The: respondents submit- 


B. Saharya, Ad- 


. ted objections to this demand on Mar. 28, 


1967. The objections were rejected by the 
appellant on April 7, 1967. 


2. Aggrieved, the respondents filed a 
writ petition on April 9, 1967 in the High 
Court under Article 226 of the Consti- 
I a deciaration that the 
Boja & Bale Tax imposed on them was 
ultra vires and unconstitutional. They 
prayed that the Bale (Sic) (Bill?) and 
Demand Notice be quashed. They fur- 


1930 
ther claimed a. writ of prohibition 
against the appellant prohibiting it from 
recovering the tax from the respondent 


beyond the maximum laid down in Arti- 


cle 276 of the Constitution. 


3. The High Court by its order, dated 
April 29, 1967 granted an interim stay of 
the recovery of the tax from respondent 
No. 1. Thereafter, by its judgment un- 


der appeal, the High Court allowed the 


writ petition and quashed the Demand 
Notice on the ground that the tax was in 
excess of the ceiling limit of Rs. 250 per 
annum fixed in Article 276 of the Con- 
stitution. 

4. The High Court purporting to fol- 
low, what it says, “a series of decisions” 
pronounced by that Court and the 
Supreme Court, has held that the de- 
mand by way of Bale and Boja Tax in 
excess of the limits prescribed in Arti- 
cle 276 of the Constitution is illegal. It, 
therefore, quashed the demand notice in 
question. When the High Court spoke of 
“a series of decisions”: of the Supreme 
Court, it had, perhaps, in mind two de- 
cisions of this Court, namely; Municipal 
Committee, Akot v. Manilal Manekji 
. Pvt. Ltd. (1967) 2 SCR 100 and Ballabh- 
das Mathuradas v. Municipal Committee, 
Malkapur AIR 1970 SC 1092. 


5. Mr. M. N. Phadke, appearing for 
the appellant, submits that on facts, the 
aforesaid two decisions of this Court are 
clearly distinguishable. According to the 
counsel, properly read, these decisions, 
support his contention that the demand 
for the Boja and Bale Tax of the appel- 
lant is valid. It is pointed out that the 
tex with which this Court was concern- 
ed in Municipal Committee, Akot’s case 
(ibid) was a tax levied under the old 
Municipal Law, which was by virtue of 
the notification of ‘January 27, 1924 
deemed to be imposed under: the C. P. 
Municipalities Act, 1922; that it was on 
this ground that this Court strictly con- 
struing Item:4 of the Schedule to the 
Professions Tax Limitation Act, 1941, 
held that only taxes imposed under the 
C. P. Municipalities Act, 1922 and not 
those which are deemed to be imposed 
under that Act by virtue of the deeming 
fiction, were saved by the proviso to 
Article 142A (2) of the Government of 
India Act, 1935, and the corresponding 
clause in Article 276 of the Constitution. 
Stress has been laid on the fact that, in 
the instant case, the tax was imposed 
under the C. P. Municipalities Act, 1922, 
in 1932, and there was no question of 
importing any deeming fiction, ae 
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6. As against this, Mr. Ratnaparkhi 
submits that the imposition in question 
was directly hit by the ratio of Munici- 
pal Committee, Akot’s case (ibid). Fur- 
ther, it is half-heartedly submitted, for 
the first time, that even under the old 
law, the Municipal Committee could 
levy a tax on professions to maximum 
limit of Rs. 500/- per annum, only. 

7. Taking the last contention of Mr. 


‘Ratnaparkhi first, we find no substance 


in the same. The C. P. Municipalities . 
Act of 1922 does not fix any ceiling on 
the tax on profession that may be im- 
posed by a Mumicipality. We, therefore, 
have no hesitation in rejecting this con- 
tention, ` 


8. Before proceeding further, it is 
necessary to have an idea of the various 
provisions bearing on the point in issue. 

9. Pusad was a part of District Akola, 
which was'one of the four Hyderabad 
Assigned Districts, popularly known as 
Berar. Those districts were not a part of 
British India but were administered 
the Governor-General-in-Council under 
the India (Foreign Jurisdiction) Order- 
in-Council of 1904. . In exercise of those 
powers, the Governor-General-in-Council 
enacted a law applicable in Berar, known 
as Berar Municipal Law, 1886, which en- 

in 


‘abled the Municipalities 


functioning 
Berar to impose professional taxes. On 
January 22, 1924, the Governor-General- 
in-Council issued a notification, which, 
so far as material for our purpose, ran 


‘thus: 


“No, 58-1. — In exercise of the powers 
conferred by the Indian (Foreign Juris- 
diction) Order in Council, 1902 and of all 
other powers enabling him in that be- 
half, the Governor-General-in-Council is 
pleased to direct that the following fur- 
ther amendments shall be made in the 
First Schedule to the Notification of the 
Government of India in the Foreign De- 
partment No. 8510-I. B., dated the 3rd 
November, 1913, applying certain enact- 
ments to Berar, namely :—. 

After Entry No. 149, the following 
entry shall be inserted namely :— 

150. The Central Provinces Municipa- 
lities Act, 1922 (H-of 1922) (1) in Sec- 
tion 2—, 

(a) for sub-section (1) the following 
Shall be substituted namety :— 

“(1) The Berar Municipal Law, 1886, 
is hereby repealed.” 

(b) In sub-section (2), for the word 
ins the word “Law” shall be substi- 
The effect of this notification was that the 
Berar Municipal Act, 1886 was repealed 
and Central Provinces Municipalities Act, 
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1922 was.made applicable to Berar; and 
further, the taxes imposed under the 
Berar Municipal Law. were deemed to 


have been imposed _ or assessed under | under the 
Central Provinces ‘Municipalities Act. 

= 10. ‘Thereafter: on ‘January 9, 1932, a 
notification was issued imposing the Boja 
and Bale Tax under Section 66 (1) (b) 
of the C. P. Municipalities Act, 1922. The 
impugned demand notice was issued by 
virtue of this notification. This tax came 
into force from the date of the publica- 
tion of the notification in the Central 
Provinces. 


. 11. Section 142A (2) of the Govern~ ` 


ment of India Act, 1935 provided as un- 
er: 

"149-A (2). The total 
able in respect of arly one person to the 
. Province or to.any ome Municipality, dis- 
_ trict board, local board, or other local 

‘authority in the Province by way of 
taxes on -professions, trades, callings and 
employments shall not, after the thirty- 
first day of March, nineteen hundred and 
thirty-nine, exceed ' fifty rupees per an- 
num: 

Provided that, if in the financial year 
‘ending with that date there was in force 
in the case of any Province or any such 
municipality, board or authority a tax on 
professions, trades, callings or employ- 
ments. the rate, or ‘the maximum rate, of 
which exceeded fifty rupees per annum, 
the preceding provisions of this sub-sec- 
tion shall, unless for the time being pro- 
vision on the contrary is made. by a law 
of the Dominion Legislature, have effect 
in relation to that: Province, municipali- 
tv, board or authority as if for the refer- 
ence to fifty rupees per annum there 
was substituted a reference to that rate 
or maximum rate, or such lower rate, if 
any. (being a rate greater than fifty ru- 
po per annum), as may for the time 

ing be fixed by a law of the Dominion 
Legislature, and any law of the Domi- 
nion Legislature made for any of the 
purposes of this proviso may be made 
either generally or in relation to any 
specific Provinces, municipalities, boards 
or authorities,” 


12. In pursuance of the powers given 
. by the Government of India Act, 1935, 
the Dominion Legislature enacted the 
Professions Tax Limitation Act, 1941. 
which came into‘force on April 1, 1941, 
This Act provided that after the com- 
mencement: of that Act, the Municipali- 
ties would not impose or levy taxes 
which exceeded Rs. 50/- per annum. 
However, by Section 3 of this Act, the 
taxes specified in the Schedule thereto 
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ALK. 


were exempted from this ceiling. Item 4 
of the Schedule is in these terms: 

“The taxes’ on person exercising any 
profession or ing on any trade or 
calling within. the limits of the Municix~ | 
palities, imposed under clause (b) of Seos 
tion 1 or Section 66 of the C. P. Munici- 
palities Act, 1922.” 

13. On August 1, 1941, the C. P. and 
Berar Legislature enacted Act 15 of 1941 
called C. P. and Berar. Act, as a result 
of which, the words- “and : Berar” were 
added after the words “Central Pro- 
vinces” wherever occurring in the Cen= 


‘tral Provinces Municipalities Act, 1922. 


14. A provision analogous to Secs 
tion 142A (2) proviso is.to be found in 
the proviso fo Article 276 (2) of the Con- 
stitution, which reads as follows: 


“Provided that if in the financial year ` 
immediately preceding the - commence- 
ment of this Constitution there was in 
force in the case of any State or any 
such municipality, board, or -authority a 
tax on professions, trades, callings or 
employments the rate, or the maximum 
rate, of which exceeded two hundred and 
fifty. rupees per annum, such tax may 
continue to be levied until provision to 
the contrary is made by Parliament by 
law, and any law so made by Parliament 


“may be made either generally or in re- 


lation to any specified States, municipa- 
lities, boards or authorities.” 

15. It will be seen from the above con- 
spectus, that in order to, qualify for the 
exemption under Item 4 in the Schedul 
to the Profession Tax Limitation Act, 
1941 (1941 Act, for short) from the limi- 
tation imposed by Section 2 of that Act, 
the. tax in question must have been im- 
Posed under clause (b) of sub-section (1) 


of Se Section 66 of the C. P. Municipalities 
Act, 1922, before the 1941 Act passed by 
the Dominion Legislature by virtue of the! . 
power derived from the enabling provi 

to Section 142A (2) of the Government 
of India Act, 1935, came into force. This 
condition has been satisfied by the im- 
pugned tax. This tax was actually im- 


posed under Section 86 (1) (b) of the ‘said 
Act o of 1922, in 1932, when this Act was 















emption -enacted in the aforesaid Item 4, 


16. Now, let us notice the Municipal 
Akot’s case (ibid) which w 
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presumably relied upon by the High 
Court. It will be presently seen that this 


decision, if properly read, does not sup~. 
port the decision under appeal. In that. 


case, the impugned tax was not actually 


imposed by the: Municipal Committee. 


after the coming into force of the 1941 
Act, under the C. P. Municipalities Act 
of 1922, but was imposed under a noti- 
fication No. 98, dated March 14, 1899. 
The contention on behalf of the appel- 
lant, Municipal Committee was that since 
this notification of 1899 would be deem- 
ed to be issued under the Central Pro- 
vinces and Berar Municipalities Act, 
1922 (which only changed the name of 
the C. P. Municipalities Act of 1922), it 
would be a tax imposed under Sec- 
tion 66 (1) (b) of the C. P. Municipalities 
Act of 1922, within the contemplation of 
Item 4 of the Schedule to the 1941 Act. 
Sikri, J., speaking for the Court, repell- 
ed this contention in these terms: 


‘In our opinion the High Court came. 


to the correct conclusion. First, Item 
No. 4 is an exemption from the limita- 
tion imposed by Section 2 of the Profes- 
sions Tax Limitation Act, 1941, and the 
exemption must be construed strictly. 
Secondly, 
Item 4 of the Schedule is to continue 
the leviability of a tax and, in our opi- 
nion, this item must be construed strict- 
ly like a taxing statute. If Mr. Gupte 
had been able to convince us that the 
item would be otiose if this interpreta- 
tion is put there would be something to 
say in his favour. But the item will not 
be otiose even if we do not treat Item 4 
as a case of misdescription but give the 
plain meaning that the Central Provinces 
Municipalities Act, 1922, means the Cen= 
tral Provinces Municipalities Act, 1922, 
and not the Central Provinces and Berar 
Municipalities Act, 1922. Various taxes 
must have been imposed by: the Munici- 
palities in the Central Provinces by vir- 
tue of notifications issued under Sec- 
tion 66 (1) (b) of the Central Provinces 


Municipalities Act, 1922, and they would 


fal] within the ambit of Item 4....... A 
The word “imposed”.........im our view, 


means that the taxes which can continue 
to be levied should have been imposed 


wnae — re ræ = 


in the past before the Professions Tax 
Limitation Act, 1941, came into force, 
This is in consonance with Sec. 142A (2) 
of the Government of India Act, 1985”. 
The crucial words are those. which have 
been underlined. These words. clearly 
lay down that if the tax in question had 
in fact been imposed under S. 66 (1) (b) 
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the effect of Section 3 and 








of the Professions Tax Limitation Act, 
1941, and the continuance of such an im- 
position in. excess of the- constitutional 
limit, will be in consonance with th 
proviso to Section 142A (2) of the Gov- 
ernment of India Act, 1935, and 
Article 276 (2) of the Constitution. 


_ 1%. Since in the instant case, the tax 
in question was imposed under Sec- 
tion 66 (1) (b) of the C. P. Municipalities 
Act, 1922, in 1932, long before the 1941 
Act came into force, and no question of 
invoking any deeming fiction was in- 
volved, the ratio of Municipal Commit- 
tee, Akot’s case, in fact, supports the 
contention of the appellant-Municipal 
Council, and highlights the error in the 
High Court. decision. 


18. It is not necessary to discuss the 
case, Ballabhdas Mathuradas Lakhani v. 
Municipal Committee, Malkapur (ibid) 
because it simply follows the ratio of 
Municipal Committee, Akot v. Manilal 
Manekji Pvt. Ltd. (ibid). 

19. In view of all that has been said 
above, we are of opinion that the demand 
notice in question does not contravene 
Section 142A (2) of the Government o 
India Act, 1935, and Article 276 (2) o 
the Constitution, and is valid. Accord- 
ingly, we allow this appeal, set aside th 
judgment of the High Court and dismiss 
the. writ petition of respondent 1, leav- 
ing the parties to bear their own costs. 

Appeal allowed. 
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(From: Allahabad)* 
A. C GUPTA AND 
E S. VENKATARAMIAH, JJ. 

Civil Appeal No. 446 of 1969, D/- 18- 
10-1979. l 

Union of India, Appellant v. Moha, 
Nazim, Respondent. ) 

(A) Post Office Act (1898), Ss. 2 (f), 
17, 23 (3) — Post Office, net an agent of. 
sender of articles. S. A. No. 1133 of 1965, 
D/- 1-4-1966 (AIL), Reversed. (Contract 
Act (1872), S. 182 — Agent). 

The provisions of Sections 2 (f), 17 and 
23 (3) indicate that the post office is not 
a common carrier, it is not an agent of 
the sender of the postal article for reach- 


*S. A. No. 1133 of 1965, D/- 1-4-1986 
(All.). 
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ing it to the addressee, It is really a 
branch of the publie service providing 
postal services subject to the provisions 
of the Post Office Act and the rules made 
thereunder. S. A. No. 1133 of 1965, D/- 
1-4-1966 (AlL), Reversed. (1957) 2 QB 
352 and (1778) 2 Comp. 754, Rel. on. 
(Para 8) 
(B) Post Office Act (1898), S. 34, Pro- 
viso — Agreement for the exchange of 
value payable articles between India 
and Pakistan — Despatch of value-pay- 
able article to addressee in Pakistan — 
Pakistan Government not forwarding 
value of article after realisation — Lia- 
bility of Indian Government to pay the 
sender — Pakistan Government if sub- 
agent of Indian Government. S, A. 
No. 1133 of 1965, D/- 1-4- a {All.), Re- 
versed, (Contract Act (1872), S. 191). 


Where a resident of India sent value- 
payable article to an addressee in Pak- 
istan and the ‘Pakistan Government 
though realised the value of the article 
‘but did not hand ‘it over to the Govern- 
ment of India as it suspended the V. P. 
service between the two countries, the 
Government of India would be absolved 
of. its liability to pay the price of the 
article to the sender in view of the pro- 
' viso. Further, under the arrangement 
entered into for the exchange of the 
value-payable articles under the agree- 
ment between the two countries the Pak- 
istan Government could not be said to 
be the sub-agent of Indian Government. 
S. A. No. -1133 of 1965, D/- 1-4-1966 
(AIL), Reversed. AIR: 1959 SC 1394 and 
AIR 1960 SC 233, Ref. (Para 11) 


Cases Referred ; Chronological Paras 
(1960) 1 ‘BCR 401: AIR 1959 SC Ba 


(1960) 2 SCR 75: AIR 1960 SC 233 9 
(1957) 2 QB 352: (1957) 2 All ER 387, 
Triefus & Co. Ltd. v. Post Office 8 
{1778) 2 Comp `754 : 98 ER gig v 
field v. Le Despencer 8 


Mr. R. P. Bhatt, Sr. Advocate (Mr. 
Girish Chandra, Advocate with him), for 
Appellant; M/s. Pramod Swarup and R. 
Sathish, Advocates, for Respondent. 


GUPTA, J.:— The stakes are not higb 
in this peal — it is valued at 
Rs. 1606-8-0 — but it raises two rather 
interesting questions. Does the post office 
when it accepts a postal article for 
transmission act as an agent of the 
sender of the article? And where the 
postal article is sent from India to an 
addressee in a foreign country, does the 
government of that country act as a sub- 
agent for transmission of the article? ` 
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2. The questions arise on the follow- 
ing facts. The respondent had instituted 
a suit in the court of Munsif, Morada- 
bad, for recovery of a sum of 
Rs. 1608-8-0 from the Union of India 
{Post and Telegraph Department) alleg- 
ing that during the period from 
August 31, 1949 to September 17, 1949 
the plaintiff despatched from the Morada- 
bad City Post Office thirty value-payable 
parcels to addressees in Lahore and 
Rawalpindi in Pakistan, that they re- 
ceived the articles and paid the entire 
amount payable, but the defendant 
Union of India failed to pay the sum to 
the plaintiff. The Union of India in their 
written statement admitted that the 


‘aforesaid articles were despatched by the 


plaintiff as claimed and that their value 
was recovered in Pakistan, but tha 
Union of India did not receive the sum 
from the Pakistan Government as the 
money order service between India and 
Pakistan remained suspended from Sep- 
tember 19, 1949, and this was the reason 
why the sum could not be paid to the 
plaintiff. Reference was made to Sec- 
tion 34 of the Indian Post Office Act, - 
1898 and it was claimed that the said — 
provision absolved the Union of India 
ap liability. Section 34 reads as. fol- 
OWS: 


“The Central overran may, by 
notification in the Official Gazette, direct 
that, subject to the other provisions of 
this Act and to the payment of fees at 
such rates as may be fixed by the noti- 
fication, a sum of money specified 
in writing at the time of posting by the 
sender of a postal article shall be re- 
eoverable on the delivery thereof from 
the addressee, and that the sum, so re- 
covered, shall be paid to the sender: 


Provided that the Central Government 
shall not incur any liability in respect of - 
the sum specified for recovery unless 
and until that sum has been received 
from the addressee. 


‘Explanation :— Postal articles sent in 

accordance with the provisions of this 
section may be described as “value- 
payable postal articles.” 
It was further contended in the written - 
Statement that the plaintiffs claim, made 
for the first time on October 22, 1950 
which was beyond one year from the 
date of the booking of the value-payable 
articles, was not admissible under R. 102 
of the Rules framed under the Indian 
Post Office Act which fixed a time limit 
of one year “from the date of the post- 
ing of the articles’ for making > such 
claims. 
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statement that the postal authorities had 
assured the plaintiff that his claim 


would be settled on receipt of the money. 


from Pakistan after the money order 
service between the two countries was 
resumed. . 


4. Shri Om Prakash Sharma, Com- 
plaint Inspector, deposing for the defen- 
dant Union of India on April 15, 1953 
stated that “since 19-9-1949 the money 
order system with Pakistan was stopped 
on account of devaluation and it still 
stands stopped, the V. P. sent by the 
plaintiff was realised in Pakistan after 
19-9-1949”, 


~ 5. The trial court dismissed the suit 
on the ground that the plaintiff's claim 
was barred under Rule 102 and was also 
. not maintainable in view of the provisa 
- to Section 34 of the Indian Post Office 
Act. The first appellate court reversed 
this decision and decreed the suit on the 
finding that Rule 102 in so far as it fixed 
a kimit of one year for making the claim 
was ultra vires the Act; it was also held 
that the fact that Union of India had not 
been able to realise the sum from the 
Pakistan Government was a matter which 
concerned the two governments and not 
the plaintiff whose claim could not be 
defeated because of non-payment by the 
Pakistan Government. 


6. The High Court on appeal by the 
Union of India affirmed the decision of 
the lower appellate court decreeing the 
suit. Rejecting the contention that Sec- 
tion 34 of the Indian Post Office 
Act barred the suit, the High Court held 


“Section 34 of the Act merely bars a 
šuit in a case where the amount has not 
-been received from the addressee. In the 
present case, it is admitted in the writ- 
ten statement as well as by the defen- 
dant’s witness that the addressee had 
paid the amount to the Pakistan Govern- 
ment. That Government was the agent 
of the Union of India.........If the agent 
acting on behalf of the Union of India 
fails to do his duty, the plaintiff cannot 
be made to suffer. The matter is between 
the Union of India and its agent and the 
Union of India is responsible for paying 
the money to the plaintiff.” 

regards Rule 102 the High Court 
agreed with the view expressed by the 
` lower 
ultra vires the Indian Post Office Act. 


. T. The High Court proceeded on the 
"footing that the post office « established by 


the Government of India was an agent 


1986 S, C/28 M G. 


‘Union of India v, 
‘ 3. It also appears from the written 


appellate court that the rule was 
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of the plaintif for transmission of the 
postal articles to addressees in Pakistan 
and the Government of Pakistan was 
really acting for the Government of 
India as a sub-agent, and that even if 
the sub-agent failed to pay, the li- 
ability of Union of India as agent of the 
plaintiff did not cease. Agency is found- 
ed upon contract,. express or implied. 
The assumption here ts that entrusting a 
postal article to the post office for trans- 
mission gives rise to a contractual rela- 
tionship between the sender of the arti- 7 
cle and the post office. What is the war- 
rant for such an assumption? Before us 
counsel for Union of India contended 
that the Post Office discharged a govern- 
mental function and acceptance of postal 
articles for transmission did not give rise 
to any contractual relationship, 


8. The post office was established in 
India by a statute. Postage required to 
avail of the postal services has been de- 
fined in Section 2 (f} of the Indian Post 
Office Act as “the duty chargeable for 
the transmission by post of postal arti- 
cles’, Under Sec. 4 the exclusive privi- 
lege of conveying letters is reserved to 
the Central Government with certain ex- 
ceptions which are not significant. S. 17 
of the Act says that “postage stamps” 
shall be deemed to be issued by Govern- 
ment for the purpose of revenue. It ap- 
pears from Section 23 (3) of the Act that 
under certain circumstances postal arti- 
cles sent by post may be opened and de- 
stroyed under the authority of the Post ~ 
Master General. These are only some o 
the provisions of the Act which seem. to 
indicate that the post office is not a com- 
mon carrier, it is not an agent of the 
sender of the postal article for reaching 
it to the addressee. It is really a branc 
of the public service, providing postal 
services subject to the provisions of the 
Indian Post Office Act and the rules 
made thereunder. The law relating 
the post office in England is not very 
much different from that:in this country. 
In Triafus & Co. Ltd. v. Post Office 
(1957) 2 QB 352, the court of appeal held 
that the post office is a branch of reve- 
nue and the Post Master General does 
not enter into any contract with a per- 
fon who entrusts to the post office a 
postal packet for transmission overseas, 
This decision approves the observations 
ef Lord Mansfield in Whitfleld v. Le De- 
pie ried (1778) 2 Cowp. 754. In the course . 

his Judgment, Lord Mansfeld. said s 
one Post Master has no hire, enters into 
BO contract, carrion co. uo merchandiza 


434 S. C. 


or commerce. But the post office is a 
branch of revenue, and a branch of 
police, created by Act of Parliament. As 
a branch of revenue, there are great re- 
ceipts; but there is likewise a great sur- 
plus of benefit and advantage to the 
public, arising from the fund. As a 
branch of police it puts the whole cor- 
respondence of the kingdom (for the ex- 
ceptions are very trifling) under govern- 


ment, and entrusts the management and - 


direction of it to the crown, and officers 
appointed by the crown. There is no ana- 
logy therefore between the case of. the 
‘Post -Master and a common carrier,” 


9. Counsel for the respondent refer- 
red to the decision of this Court in Com- 
missioner of Income-tax, Delhi v. M/s, 
P. M. Rathod & Co, (1860) 1 SCR 401, 
where it was held that the post office 
was an. agent of seller for the recovery 
of price against delivery of goods. Kapur, 
J. speaking for the court said: “In the 
case of delivery of goods by V. P. P., 
it is immaterial whether the buyer dł- 
rects the goods to be sent by V. P. P. or 
the seller does so on his own accord be 
cause the goods handed over to the post 
office by the seller can only be deliver- 
ed to the buyer against payment and this 
payment is received for. and on behalf 
of the seller. The buyer does not pay 
. till the goods are received by him and 
once he has paid the price it is the Post 
Office that is responsible for payment of 
the money received by it to the seller. 
The buyer has no longer any responsi- 
bility in regard to it. Therefore a pay- 
ment to the Post Office is payment to 
the seller and at the place where the 
goods are delivered and payment is 
made,........ This shows that whatever be 
the jural relationship between the seller 
and the Post Office in respect of carriage 
of goods sent by the seller under the 
V. P. P. system it becomes an agent of 
the seller for the recovery of the price 
and if it fails to recover the price and 
delivers the goods it is liable for any 
damage to the seller”. Reliance was also 
placed on Union of India v. Amar Singh 
(1960) 2 SCR 75. In this case the re- 
spondent booked certain goods in Sep- 
tember, 1847 with the N. W. Railway at 
Quetta in Pakistan to New Delhi. The 
wagon containing the goods was receiv- 
ed at the Indian border station of Khem 
Karan on November 1, 1947 from where 
the E. P. Railway took over. The wagon 
reached New Delhi on February 143, 
1948. The respondent going to take deli- 
very of the goods found’a major portion 
of the goods not traceable. In a suit for 
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compensation for non-delivery of goods 
against the Dominion of India, it waa 
held on the facts of the case that the 
N. W. Railway had implied authority to 
appoint the E. P. Railway to act for the 
consignor during the journey of goods 
by the E. P. Railway and by force of 
Section 194 of the Indian Contract Act, 
the E. P. Railway became an agent of 
the consignor. It was also held that even 
if an agency could not be implied from 
the facts, a contract of bailment could 
be inferred between the E. P. Railway 
and the respondent, 


10. It is however not necessary to 
examine the circumstances and the sense 
in which the Post Office or the Railway, — 


in the two aforesaid decisions was held 


to be an: agent or a bailee, because the 
case before us can be disposed of on a 
short point. Admittedly the Government 
of Pakistan did not make over the money 
realised from the addressees in Pakistan 
to the Union of India. The provisions of 
the Indian Post Office Act did not apply 
beyond the territorial limits of India ex- 
cept to citizens of India outside India, 
Postal communication between different 
countries is established ‘by postal treaties 
concluded among them. In the course of 
the hearing of this case, counsel for the 
appellant produced a copy of the Agree- 
ment for the exchange of value-payable 
article between India and Pakistan which 
became operative from April 1, 1948 and 
was to “continue in force until it shall 
be modified or determined by mutual 
consent of the contracting parties, or un- 
til one year after the date on which one 
of the contracting parties shall have no- 
tified the other of its intention to-ter~ 
minate it”. The Agreement starts as fol- 
lows: “In order to establish an. exchange 
of value-payable articles between India 
and P the undersigned, duly 
authorised for that purpose, have agreed 
upon the following Articles:” The copy 
of the Agreement shows that it was exe- 
cuted in duplicate and signed for the 
Director General of Posts and Telegraphs 
of the two countries at New Delhi and 
Karachi respectively. The relevant Arti- 
cles of the Agreement are set out belews 


ARTICLE 4 


Value-payable articles shall be enter- 
ed in the registered list, insured letter 
invoice, or parcel bill in the same way 
as other registered articles, insured let~ 
ters and insured or uninsured parcels, as 
the case may be, but with the addition, 
in the column for remarks, of the word 
“Value-payable”’, followed by an entry... 
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of the amount in Indian rupee currency 
to be remitted to the sender, and also of 
the sender's- name and full address in 
clear characters. 


ARTICLE 5 


Every V. P. article shall be accompa- 
nied by a V. P. money order in confor- 
mity with or analogous to the specimen 
‘A’ and “AA” annexed to the present 
Agreement. This money order shall bear 
a statement of the amount to be remit- 
ted to the sender and shall show, as a 
general rule, the sender of the article 
as payee of the order......... 


ARTICLE 6 


The amount to be remitted to the 
sender together with the commission 
chargeable thereon (at the rate in force 
for ordinary money orders drawn on the 
country of origin of the value-payable 
article), shall be collected from the ad- 
dressee. The amount to be remitted to 
the sender shall be transmitted to the 
latter by postal money order and the 
‘ commission shall be retained by the Ad- 
Pen which issues the money or- 


ARTICLE 9 | 


_ If the addressee of a value-payable ar- 
ticle other than a value-payable parcel, 
does not pay the amount of the charge 
within the limit of time prescribed by 
the Internal regulations of the country 
of delivery, the article shall be sent back 
to the office of origin. Each country shall 
communicate to the other its internal re- 
gulations in this respect. 


ARTICLE 10 


In the event of the loss of a value- 
payable registered article or when 
a value-payable insured letter or a value- 
payable insured or uninsured parcel has 
been lost or damaged or its contents ab- 
-stracted, the responsibility shall be fixed 
and compensation paid under the same 
conditions as in the case of other regis- 
tered articles, insured letters or insured 
or uninsured parcels, as the case may be. 
When, however, such an article, letter 
or parcel has once been delivered, the 
Administration of the country of desti- 
nation shall be responsible for the sum 
collected and must, if necessary, prove 
that it has remitted it, less the prescrib- 
ed commission, to the sender, 

ARTICLE 12 

Each Administration is authorised, in 
special circumstances that would justify 
such a measure, temporarily to suspend 
the V. P. service wholly or in part, on 
condition that notice of such suspension 
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-~ to suspend the V. P. service temporarily 
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be -given immediately to the other Ad- 
ministration, and if deemed necessary, 
the notice of suspension shall be commu- 
nicated by telegraph. 


11. When two sovereign powers enter 


into an’ . agreement as above, nei- 
ther of them can be describ- 
ed as an agent of the other. 


The plaintiff was expected to know that 
without such an arrangement between 
the two countries it was not possible for 
the Indian postal authorities to reach the 
postal articles to addressees in Pakistan. 
It is plain that under such an agreement - 
if the Pakistan Administration decided 










and did not make over the money rea- 
lised from the addressees, it cannot be 
said that the Union of India had receiv- 
ed the money but failed to pay. Had the 


payment to the 
of India, but that is not the case here. 
Sub-agent is defined in Section 191 of 
the Indian Contract Act, 1872 as “a per- 
son employed by, and acting under the 
control of, the original agent in the bus 
iness of the agency”. Under the arrange- 
ment entered into between the two sov 
ereign powers. Union of India and Pak- 
istan, neither could be said to be em- 
ployed by or acting under the contro] of 
the other. We have already referred to 
the evidence of Complaint Inspector Om 
Parkash Sharma that since September 19, 
1949 the money order service with Pak- 
istan had remained suspended. That be- 
ing so, the proviso to Section 34 of the 
Indian Post Office Act is attracted which 
absolves the Central Government from 
“any liability in respect of the sum spe- 
cified for recovery unless and until that 
sum has been received from the addres- 
see’. The plaintiff's claim cannot there- 
fore succeed. In the view we take, it is 
not necessary to consider whether R. 102 
is ultra vires the Indian Post Office Act, 

12. The appeal is allowed, the judg- 
ment and decree of the High Court‘are 
set aside and the suit is dismissed. In 
view of the order made on February 26, 
1969, the appellant will pay the costs of 
the respondent. We expect the defendant 
to act up to the assurance given to the 


plaintiff as appearing in paragraph 3 of 


the written statement that the plaintiff's 
“claim will be settled” on receipt of the 
money from Pakistan after resumption 
of the money order service between the 


two countries, 
Appeal allowed, 
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AIR 1989 SUPREME COURT 436 
(From; (1975) 2 Cr LT 119 (Him Pra) 
S. MURTAZA FAZAL ALL - 


Criminal Appeal No. 2 of 1976, 
§9-11-1979. 


Baldev Raj, Appellant vw. State of 
Himachal Pradesh, Respondent. 


Penal Code (1966), S. W2 — FProsecu- 
tion of accused for offence of murder of 
. bis wife — F. L R. showing that it was 
a case of accidental deatb as a result of 
burn injury — Sole evidence of deceased’s 
mother as to orel dying declaration found 
to he unreliable — No ether legal evi- 
dence to found conviction of accused —~ 
Accused must be acquitted. (1975) 2 Cri 
LT 119 (Him Pre}, 
Act (1872), S. 32). 


Dj- 


(Para 2) 


8. M. FAZAL ALI, J.: This appeal 
by special leave is directed against the 
judgment of the High Court of Himachal 
Pradesh by which the conviction of the 
appellant under Section 302 and sentence 
of life imprisonment were confirmed by 
the High Court. The prosecution case is 
detailed im the judgment of the High 
Court and it is not necessary for us to 
repeat the same. Even acccording to the 
prosecution, it appears that the origin of 
the manner in which the deceased me? 
her death is shrouded in obscurity. In 
fact the FIR was lodged at the police 
station Ocna 


ed where he has not mentioned at all 


that the deceased was assaulted or mur . 


dered by anybody. The facts mentioned 
in the FIR clearly show that it was a 
case of accidental death as a result of 
the deceased attempting to light fire in 
the house and while doing so her clothes 
got fire. The medical evidence however 
does not show that the deceased died of 
burns though some traces of burning ap- 
pear on some parts of the body. The High 
Court has rejected the entire evidence 
produced by the prosecution against the 
appellant and relied solely on the state- 
ment of P. W. 8, Smt. Bindra Devi, the 
mother of the deceased to whom the de- 
ceased is said to have made an oral dying 
declaration that she was beaten to death 
by her husband, Baldev Raj. the appel~ 
lant. We have gone through the evidence 
of P. W. 8 from start to finish and we 
are not impressed with her evidence and 


are unable to hold that she is a reliable 
; 
LW/AX/G388/79/SSG 
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{Evidence ` 


by P. W. 1 Rattan Singh - 
who was the father-in-law of the deceas« - 


ALK . 


witness, In the first place there does nov . 


appear to be any particular occasion for 
the presence of P. W. 8 at the time when 


P. W. 8 says that she 
was not recognised by the deceased buf — 
was only identified by the voice of her . 
mother. The most important circum- 
stance to discredit the testimony is that 
she was nowhere in the picture for five — 
days after the occurrence, when for the 
rk scr she made a statement before 
po. regarding the all dyi 
declaration. In her eA ray Sete fr 


Sessions Court she admitted that before 


the Committing Court, she had stated 
that she had met the Sub-Inspector even 
before her statement was taken by the 
police. There is nothing to show that. at 
the time when she met the police for the 
first time she gave out that the deceased 
has made any oral-dying declaration to 
her. Apart from this the evidence of this 
witness suffers from a number of infir- ` 
mities which render her story inherently- 
improbable, N 


2. The learned counsel appearing for 
the State submitted that there was some 
evidence to show that some string of 
moonj (kind of long reed) was recovered 
but that by itself would not be sufficient 
to incriminate the accused. The father 
who was the best witness to know abouS 
the occurrence has given a complete go- 
by to the prosecution story when he al- 
leged in the FIR which is 


pellant is false, even if that that 
by itself would not strengthen the prose- 
cution case. On a perusal of the only 


evidence relied upon by the High Court 


we are satisfied that 


gal evidence to 
allowed and the appellant is acquitted 
the charges framed against him. He 
directed to be set at Hberty forthwith. 


Appeal allowed. 
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AIR 1980 SUPREME COURT 437. 
(From: Gujarat)* 
R. S. SARKARIA AND O. CHINNAPPA 
REDDY, JJ. ` 


Criminal Appeals Nos. 215 and 279 of 
1973, D/- 15-11-1979. 

Hasan Ahmad Mai Isha and others 
etc., Appellants v. State of Suess Re- 
'spondent, 


Criminal P. C. (1974), S. 
against acquittal — Trial for offence `of 
murder — Benefit of doubt given to ac- 
cused — View of Sessions Judge, not an- 
reasonable — Interference by High Court 
— Not proper. Cri. A. Nos. 952-953 of 
1972, D/- 29-8-1973 (Guj), Reversed. 


In a trial for offence of murder one 
of the two eye-witnesses categorically 
stated that the accused No. 1 fired his 
gun at the victim and the gum shot m- 
jured the victim in his abdomen. The 
medical evidence, however, did not dis- 
close any gunshot injury im the victim’s 
body. The eye-witnesses did not explain 
how they knew the names of the accused 
persons when they were not personally 
acquainted with them. The wife of the 
victim deposed. that the eye-witness did 
not tell her as to who had murdered 
her husband. The Asst. Sessions Judge 
was not satisfied with the veracity of the 
evidence given by the two eye-witnesses 
“and therefore gave benefit of doubt . to 
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the accused. In appeal against acquittal | 


the High Court took a different view and 
convicted the accused persons, On appeal 
to Supreme Court, 


Held that the Sessions Judge’s assess- 
ment of the evidence and conclusions 
were not so unreasonable as to warrant 
interference by the High Court in an 
appeal against an order of acquittal. Cri, 
A. Nos. 952-953 of 1972, D/- 29-8-1978 
(Guj), Reversed, (Paras 2, 53) 

M/s. S. K. Dholakia and R. C. Bhatia, 
Advocates, for Appellants; M/s. G. A, 
Shah, S. N. Pande and M. N. Shroff, Ad- 
vocates, for Respondent. 


O. CHINNAPPA REDDY, f.:— Hasan 
Ahmad Isha Mai and four others were 
acquitted by the learned Additional Ses- 
sions Judge, Broach, of offences under 
Ss. 147, 148, 302 read with 149 and other 
congnate offence. - On appeal by the State, 
the High Court of Gujarat convicted alf 
the accused under S. 326 read with S, 149 


"Criminal Appeals Nos. 952-853 of 1972, 
D/- 29-8-1973 (Guj). 
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Hasan Ahmad v. 
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L P. C and sentenced each of them to _ 
suffer rigorous . imprisonment 
period of five years. All the - accused 
were also convicted under S. 135 of the 
Bombay Police Act and sentenced to 
suffer imprisonment for a period of one 


' year. Accused No, 2, Sattar Mohmed 


Davood Dula, was also convicted under 
S. 302 and sentencec to suffer imprison- 
ment for life. Accused No. 3, Kasamsha 
Subaratsha, was convicted under S. 325 
and sentenced to suffer rigorous imprison- 
ment for three years. Accused Nos. 4 and 
5, Abdul Sattar Ahmed Isha Mai and 
Mohmed Alibhai, were convicted under 
S. 323 and sentenced to suffer rigorous 
imprisonment for one year. The accused 
have. preferred these two appeals, Cri- . 
minal Appeal No. 215 of 1973 by special 
leave and Criminal Appeal No. 278 of 
1973 under the Supreme Court (Enlarge- 
ment of Criminal Jurisdiction) Act, 1970, . 
The case against the accused was briefly 
as follows: In the village of Sarod, there 
are two localities — Vanta and Tarpet. 
The agriculturists of the village engaged | 
watchmen to guard the produce raised 
on their lands. Watchmen residing at 
Vanta are known as Vanta watchmen 
and are Hindus, The deceased Bhikhu- 
bhai was their leader, Watchmen resid- . 
ing. in Tarpat -are known as’ Tarpet 
watchmen and they are Muslims. Their 


_ leader was the first accused. The lands 


of one Bhadursinh and another Bhikhu- 
bhai were originally under the watch of 
Vanta watchmen. Because of a dispute 
between Bhadursinh and - Babubhali, 
Bhadursinh. transferred the watch to 
Tarpet watchmen. On that account, there . 
was a dispute between the Vanta and 
the watchmen, On 1-3-72 Rup. 
sinh and Dolatsinh went to the field of 
Rupsinh to pluck cotton, At about 4 p.m, 


Bhikhubhai went there, had a smoke . 


with them and started walking away 
from the fields of Rupsinh, The five ac- 
cused were near the fleld of Bhadursinh. 
Bhikhubhai questioned them regarding- 
their presence whereupon there was an 
exchange of words between Bhikhubhai 
and the accused A-I who was armed 
with a gun shot twice while A-2 gave 
two blows on the abdomen of Bhikhu- 
bhai with a spear. Bhikhubhai fell down 
on the ground. Dolatsinh went near Bhi- 
khubhai, took his stick and gave a blow 
with it on the head of A-2, Thereupon 


.A-3, A-4 and A-5 beat him with stick 


and the blunt portion of a Dharia. Dolat- 
sinh also fell down, Rupsinh who was at 
a distance of about 100 feet attempted 
to intervene when he was threatened by 


-for a.. 


438 S.C. 


A-1. Thereafter, the accused fled the 
scene. Rupsinh went near Bhikhubhai 
and found him dead. Leaving Dolat 
there, he went to the village and inform- 
ed Revaben, Bhikhubhai’s wife about the 
occurrence. He also told Bhikhubhai’s 
brothers about the occurrence. All of 
them rushed back to the scene of occur- 
rence, Rupsinh and Dolatsinh then pro- 
ceeded from the scene to Kavi Police 
Station where Dolatsinh gave a report 
Ex. 15 at about 8-45 p.m. Thereafter, 
the police proceeded with the ‘usual in- 
vestigation and finally the five accused 
were charged and tried for the offences 
under Ss, 148, 302, read with S. 149 ete. 


2 The case rested principally on the 
evidence of the two eye-witnesses Rup- 
sinh and Dolatsinh, one of whom had 
also received injuries in the course of 
the occurrence. The learned Addl Ses- 
sions Judge was not satisfied with the 
veracity of Dolatsinh and Rupsinh and 
therefore gave the benefit of doubt to 
the accused. The High Court took a dif- 
ferent view of the evidence of the two 
witnesses and convicted the accused as 
aforesaid. The question for our consi- 
deration is whether on the facts and cir- 
cumstances of the case, the view taken 
by the learned Sessions Judge was not 
such a reasonably probable view as to 
warrant interference in an appeal 
against acquittal. The learned counsel 
for the appellants and the State read to 
us the judgments of the learned Sessions 
Judge and the High Court and the evi- 
dence of the principal witnesses. After 
considering the evidence and the views 
of the learned Sessions Judge and the 
High Court, we are of the opinion that 
there was no warrant for interfering 
with the order of acquittal, 


3. One circumstance to which great 

importance was attached by the learned 
Sessions Judge was this: In the report 
given by Dolatsinh at the police station 
that night, Dolatsinh categorically stated 
that accused No, 1 fired his gun at Bhi- 
khubhai and that the gunshot injured 
Bhikhubhai in his abdomen. Immediate- 
iy, another shot was also fired. The medi- 
cal evidence, however, did not disclose 
any injury which could be ascribed to 
‘gunshot. The post-mortem examination 
of the body of Bhikhubhai disclosed five in- 
cised wounds but not one of which could 
even remotely be caused by gunshot. 
Faced with this situation, Dolatsinh and 
Rupsinh in their evidence tried to make 
out that A-1 fired two shots but they 
did not hit Bhikhubhai Having regard 
to the categoric assertion in the first in- 
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formation report, the learned Sessions 
Judge found it difficult to accept the ver- 
sion given by the witnesses in court. It 
franspired from the evidence that an 
empty cartridge was found at the scene 
of offence, and this was apparently re- 
sponsible for the introduction by the 
witsesses, of firing of gun by A-1., Ac- 
cording to the witnesses, the two shots 
were fired from a distance of about 12 
feet. If the shots were fired from such 
a close range, the assailant could not 
have possibly missed his target. This was 
one of the circumstances .which made the 
learned Sessions Judge doubt the credi- 
bility of Dolatsinh and Rupsinh notwith- 
standing the fact that Dolatsinh himself 
had received injuries in the course of 
the occurrence. The High Court merely 
brushed aside this circumstance by the 
remark that this circumstance was not 
sufficient to destroy ‘the evidentiary. 
value of the witnesses’, 


4. Another circumstance upon which 
the trial court doubted the testimony of 
Dolatsinh and Rupsinh was their state- 
ments to the effect that they were not 
personally acquainted with 


and that they knew the names of the 
five accused persons only but not the 
names of the five Tarpet 
watchmen. Rupsinh did not explain how 
he knew the names of the five accused. 
a a ae 

watchmen, Dolatsinh attempted to 
ive) feeble explanation to the effect 
that he knew their names because they 
used to watch Kalibhoy lands where he 
also used to go for work. But he admit- 
ted that the remaining five Tarpet 
watchmen used to watch Goradbhoy 
ands and that he also used to go for 
work in Goradbhoy lands. There was 
thus no explanation for his special know- 
ledge of the names of the accused and 
not the names of the other Tarpet. watch- 
men. The learned Sessions Judge was 
naturally inclined to take the view that 
the names of the five accused must have 
been supplied to the witnesses by some 
interested parties like Bhadursinh The 
learned Sessions Judge was reinforced 
in his conclusion by tha evidence of 
Reva Ben, widow of the deceased, who 
deposed that Rupsinh did not tell her as 
to who had murdered her husband. In 
fact, a reading of her deposition does 
not show that she was told by Rupsinh 
that he had witnessed the murder. The 
High Court thought that the witnesses 
had sufficiently explained how they 
knew the names of the five accused per- 
sons. The High Court did not think that 
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there was any e in the submission 
that Reva Bai had not been informed 
the names of the accused by. Rupsinh. 
We think that the view taken by the 
learned Sessions Judge- that the witnes- 
ses did not know the names of the as- 
sailants and that those names were sup- 
plied to them by interested parties was 
a reasonable view to take on the facts 
and circumstances of the case. 

3.. We have referred to the two im- 
portant circumstances’ which led the 
learned Sessions Judge to discredit the 
evidence of Dolatsinh and Rupsinh We 
do not think that the learned Sessions 
Judge’s assessment of the evidence and 
conclusions were so unreasonable ‘as to 
warrant interference by the High Court 
in an appeal against an order of acquit- 
tal. Both the a are therefore al- 
lowed, the judgment of the High Court 
is set aside and that of the learned Ses- 


sions Judge is restored. The bail bands. 


of the appellants will be cancelled. 


Appeals allowed, 





AIR 19880 SUPREME COURT 439 
(From: Bombay) 

S. MURTAZA FAZAL ALI AND 
A P. SEN, JJ. 

Criminal Appeals Nos. 179 and 178 of 
es and 251 and 252 of 1973, Dj- 10-10- 

979. — 

Shivanarayan Laxminarayan Joshi 
and others, Appellants v. State of Maha- 
rashtra and. others, Respondents. 

(A) Constitution of India, Art. 136 — 
Findings of fact — Interference. 

The Supreme Court in special leave 
' will not interfere with concurrent find- 
ings of facts unless the findings are viti- 
ated by grave error of law or by an 
error which leads to serious and sub- 
stantial miscarriage of justice. (Para 2) 

. (B) Penal Code (1860), S. 409 — ‘Agent’ 
= Director of a Company. 

A Director is not only an agent but is 
in the position of trustee. A Director be- 
ing a trustee of the assets which has 
come into his hand, has dominion and 
control over the same. ros 5, 11) 

(C) Penal Code (1860), S — “Pro- 
—- What constitutes — rhe word 
‘Property’ is wide enough to include a 
(Para 12) 
(D) Penal Code (1960), Ss. 120A, 128B 
a tracy — Proof. 

A conspiracy is always hatched in se= 
crecy and it is impossible to adduce 


KW/KW/F631/79/DHZ, 


Shivanarayan V. 


his sins — Fine reduced., 
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direct evidence of the same. The offence 
can be only proved largely from the in- 
ferences drawn from acts or illegal omis- 
sion committed by the conspirators in 
pursuance of a common design. 
(Para 14) 
(E) Constitution of India, Art. 136 — 
Conviction under Ss. 120B, 477A and 409 


— After judgment of High Court and 


during- pendency of appeal to Supreme 
Court àppellant No. 1 dying — Held that 
having regard to peculiar facts and cir- 
cumstances of the case the Court did not 
want to penalise heirs of Appellant for 
(Para 16) 

(F) Constitution of India, Art. 136 — 
Conviction under Ss. 120B, 477A and 409 
Penal Code — Prayer for reduction of 
sentence on ground that appellants were 
very old and were not keeping good 
health — Held, that while considering 
the question of sentence the Court has 
to bear in mind the gravity of. the of- 
fence also which has its impact on the 
publie and particularly the persons who 
are deprived of their deposits — Prayer 
disallowed. (Para 17) 

(G) Evidence Act (1872), S. 10 — Acts 


.of conspirators — Under the principle 


contained in Sec. 10, once a conspiracy 
to commit an illegal act is proved, art 
e ees rere ne act of 
the other. | (Para 19) 
Cases Referred: Chronological Paras 


(1963) 1 SCR 253: AIR 1962 SC 1821 


5, 12 
‘AIR 1936 Lah 408 B, 6 
(1878) 10 Ch D 450: 40 LT 287, In re 
Forest of Dean, Coal Mining Co. 9 
(1872) 8 Ch App 149: 27 LT 697, G.ER. 
& Co. v. Turner 8 
FAZAL ALI, J.— These appeals by- 
special leave are directed against the 
judgment of the Bombay High Court by 
which the conviction and sentence 
the appellants under Ss. 120B, 477A and 
409 of the Indian Penal Code were up- 
held or modified to some extent. So far 
as appellant No. 1 is concerned, who was 
also accused No. 1 at the trial, his appeal 
is limited to the question of sentence as 
also the nature of the offence. The spe- 
cial leave granted to A. 24 is open. Since 
all these appeals were decided by the 
High Court by one judgment we also 
propose to dispose of the appeals by one 
common judgment. The facts of the case 
have been detailed in the judgment of 
the courts below and- it is not necessary 
for us to repeat the same over and again. 
2. We have heard learned counsel for 
both the parties at length and have also 
gone through the judgment of the High 
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.Court and that of the. Sessions. Judge 
and have also gone through the record 
of the case. On a perusal of the record 
and judgment of the High Court we are 
clearly of the opinion that these appeals 
are concluded by findings of facts. It is 
well settled that this Court in special 
eave will not interfere with concurrent 
findings of facts unless the findings are 
vitiated by a grave error of law or by an 
error which leads to serious and sub- 
stantial miscarriage of justice. After a 
perusal of the judgment of the ‘courts 
-below we find ourselves in complete 
agreement with the view taken by the 
High Court and are unable to find ‘any 
special circumstances which require our 
interference with the order passed by the 
High Court, e 


3. A number of contentions : were 
raised by the counsel for the various ac- 
cused and after- considering those con- 
tentions we find that they have been 
fully met by the High Court in its very 
well reasoned judgment which has con- 
sidered various shades, aspects and. points 
in controversy. 


o 4. So far as appellant No. 1 (accused 
No. 1) Mr. Chitale who has argued the 
case with his usual ingenuity and per- 
guasiveness submitted three points be- 
fore us. It was argued that the appellant 
No. 1 had resigned from the office of the 
managing director of bank and therefore 
he could not be held liable for mis- 
appropriation committed after he had 
relinquished his office. So far this is con- 
cerned, it has been clearly found by the 
High Court that even though he acted 
as Chairman of the bank and had relin- 
quished the office as Managing Director, 
he was for all practical purposes func- 
tioning as Managing Director of the 
Laxmi Bank. throughout ‘the material 
period. This finding is based on a thor- 


ough analysis and consideration of the _ 


evidence adduced before the Court. In 
view of this finding it is.manifest that 
even though the first appellant may have 
relinquished his office as managing direc- 
tor still he had full control over the 
affairs of the bank and virtually acted 
as de facto managing director. For these 
reasons, therefore, the first contention 
raised by Mr. Chitale must be over- 
ruled. 


5. Secondly, ‘it was -. senended that 
substitution of one chose in action for 


another will not amount to a breach of . 


trust or conversion to his own ‘use by 
the accused. In R. K. Dalmia v. . 
Administration reported in (1963) 1 SCR 
953 this Court while relying 


Shivanarayan v. State of Maharashtra 


-is not only an agent but is in the position 


-Delhi — 
on autho- - 


rities of the Lahore -Court and other 
courts has clearly found that a 








of trustee. This has been held in People 
Bank v. Harikishan Lal, AIR 1938- 
408 at p. 409 which was approved by this 
Court. In this connection this Court ob- 
served as follows:— 

“Both Dalmia and Chokhani therefore 
had dominion. over the funds of the In- 
surance Company.” 

6. . In People Bank v. Harikishan — Lal 
(supra) it was stated:— 

‘Lal Harikishan Lal as Chairmen is a 
trustee of all the moneys of the Bank’. 

7. In Palmers Company Law, . 20th 
Edn. It is stated at. p. 517. 

“Directors are not only scents but 
they are in some sense and to some ex- 
tent trustees or in the position of trus- 
tees,” . 3 

8&. Similarly this Court pointed out 
that in case of G.E.R. & Co. v.. Turner, 
(1872) 8 Ch A 149 at p. 152 Lord Sel 
borne observed: 

“The directors are the mere eines 
or agents of the Company, trustees of 
the company money and property-agents 
in the transaction, which they enter into 
on behalf of the company.” 

$. The same (view) was taken in Re, 


Forest of Dean, etc. ete., (1878) 19 Ch D 
450 at p. 453 wherein Sir George Jessel 


observed as follows; 


“Directors are called trustees, - They 
are no doubt trustees of assets which 
have come into their hands, or which ara 
under their control.” 


‘18. This court while approving tha 
cases mentioned above observed as fol- 
lows:— 

“We are, therefore, of opinion that 
Dalmia and Chokhani were entrusted 
with the dominion over the funds of the 
Bharat Insurance Company in the 
Banks.” O 

11. Thus, this Court fully approved 
the law laid down by the cases mention- 
ed above that a director was clearly in 
the position of a trustee and being a 
trustee of the assets which has come into 
his hand he had dominion and control 
over the same. A clear finding to 
effect has also been given by the High 
Court at page 33 of the judgment where 
the High Court has observed as fol- 





lows:— 


“The property being an seibecbie 
claim against Rekhchand Gopaldas, ac- 


cused ‘No. 1 as the Managing Director 


was entrusted with complete dominion 
over the right to recover the same under 
the said articles and as such he was 'cap- 


Judge 
ee pee ee een 
firm the same.” - 

12 In R. K. Dalmia’s case (supra) re- 


ferred above this Court has held at page . 


279 that the word ‘Property’ is wide 
enough to include a chose in action, 


18. Thus the appellant could succeed 
oniy if he could show that in lieu of 
chose in action which was property he 
had substituted securities of equal 
smount. In the instant case it has been 
found by the Courts below that under 
roliings of. Hundis no payments were 
made. On the other hand the appellant 
through his agents caused false cash 
' credit and debit entries made under the 


cover of which appellant No. 1 along. 


with his Heutenants the 


does not appear to be tenable at all. 


Id. Lastly it was urged that there is 
oe ee E 
No, 1 had dominion over the 


property through conspiracy 
batched by him with his conspirators he 
was able to misappropriate a sum of 
Rs. 43.95 lakhs and thus deprived most 
bank 


Laxmi Bank. It is manifest that a con- 
epiracy is always hatched in secrecy and 
-jit ig impossible to adduce direct evidence 
of the same. The offence can be only 

inferences 


in. pursuance 
of a common design which has been 
amply proved by the prosecution as 
found as a fact by the High Court. 


15. In the instant case, the conspi- 
éxecuted 


to misappropriate was 


racy $ 
with such - pe dexterity and ad- 


riotness that even the inspectors of the 
Reserve Bank could not detect the irre- 


in-the Mofussil. The High 


State of Maharashtra `- 


. and we agrea with the findings 
- @t by the High Court on this aspect also. 


on the point, of entrustment, 


of the. 


Court has . 
dealt with these aspects at great length - 


S.C. 441. 
arrived 
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modify i 
High Court that out of the fine Rs. 50 


000 


amount rateably amon the depositors 
of the Wane GEO Have Tied Gale cance 
excluding the heirs of ist appellant, 
With this modification the appeal of ap- 
pellant No, 1 is dismissed. 


years of age respectively and are not 
keeping geod health as would 


they were merely Muneems and were 
carrying 
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deprived of their deposits. In these cir- 
cumstances, therefore, we do not see any 
reason to reduce the sentences of any of 
these appellants. If these appellants are 
not keeping good health the Jail Super- 
intendent would naturally take care of 
them and get them properly treated in 
the Jail Hospital and if any specialist is 
needed his service may also be requisi- 
tioned. For these reasons we, therefore, 
dismiss the appeal of appellants 2 to 4 
without any modification in the sen- 
tence, 


18. Lastly, we come to the case of 
appellant No. 24. The learned counsel 
appearing for him submitted that there 
was no legal evidence on the record to 
show that this appellant had any know- 
ledge about the conspiracy but it was 
contended that he had, in fact, tried to 
improve the affairs of the Bank. This 
aspect of the matter has been fully con- 
sidered by the High Court at p. 153 of 
the paper book and after considering 


number of circumstances the High Court . 


found as follows:— 


. "In fact, the material discussed above 
squarely brings home knowledge of 
these two things to accused No. 24. H 
is equally clear that after having acquir- 
ed such knowledge within the first few 
months of his taking over as the General 
Manager, he has allowed the conceal- 
ment of each ‘initial shortage right 
throughout his regime as such General 
Manager and thereby helped the object 
. of conspiracy being carried out.” 

19. In these circumstances, therefore, 
we are unable to accept the contention 
put forward by appellant No. 24. We 
may point out that under the principle 
contained in Section 10 of the Evidence 
Act, omce a conspiracy to commit an 
illegal act is proved, act of one conspira- 
tor becomes the act of the other. This 
principle clearly applies to appellant 
No. 24 once the knowledge of the con- 
spiracy is proved as found by the High 
Court which observes as follows: 

“The material on record, therefore, 
clearly shows that he was a party to the 
conspiracy and had joined and partici- 
pated therein by helping the other con- 
spirators in getting the initial shortage 
of 1948 concealed in the several branches 
of Laxmi Bank; in other words, though 
not.one of the original conspirators, he 
could be said to be one of the. prin- 
cipal members of the conspiracy as sug- 
gested by the prosecution.” 

20. Similarly, some other subsidiary 
contentions have been raised which have 


been fully dealt with by the High Court - 
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and it is not necessary for us to repeat 
them, 

21. It was also urged that this appel- 
lant entered on the scene in 1952 after 
the misappropriation ‘was almost com- 
plete and hence he could not be a mem- 
ber of the conspiracy nor could he have 
any knowledge of the shortage found in 
the Akola Branch or other branches of 
the Bank in the Mofussil. Reliance was 
placed in this connection on Ex. 2006 te 
prove the bona fides of this appellant. 
The High Court has dealt with this as- 
pect fully and found that after entering 
in his office, he jcined the conspiracy 
and committed overt acts in furtherance 
of the said conspiracy. The case of the 
appellant that he kad sent instructions 
regarding heavy cash balances found 
in the Bank in the molussil, to be sent 
to Bombay branch had not been proved. 
In fact, no suggestion to this effect was 
made to PW Bhattacharya, who proved. 
Ex. 2006, and who deposed that the ap- 
pellant was fully aware of the aforesaid 
shortage. The High Court after an ex- 
haustive consideration of the facts and 
circumstances found as follows: 


“Further, obviously he must have no- 
ticed apparently heavy cash balances 
lying in Akola branch as well as in other 
branches and in the context: of constant 
borrowing that was being done by the 
Laxmi Bank for the purpose of its daily 
requirement he could easily realise that 
these heavy cash balances must be un- 
real and in fact there were shortages of 
cash. Cash books disclosing large or 
heavy cash balances and continuous bor- 
rowing by Laxmi Bank for its daily re- 
quirements these two features could have 


no other meaning but that heavy cash 


baiances were not real and included 
shortages......... 

The theoretical explanation may sound 
plausible but in the facts and circum- 
stances obtaining in the Laxmi Bank, it 
seems to us clear that after knowing 
these two features it is difficult to accept 
accused No. 24’s sts‘ement that he con- 
tinued to believe that the heavy cash 
balances as disclosed by the cash books. 
were real.” 


22. In view of the detailed discus- 
sions of all the evidence and circum- 
stances by the two courts below, we are 
unable to find any grave error of law 
so as to vitiate the findings of the High 
Court and call for our interference. For 
all these reasons, therefore, all the ap- 
peals are dismissed with the modifica- 
tion in case of appellant No. 1 as indi- 
cated above. The bail of appellants .2, 3, 
4 & 24 are cancelled and they will now 
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surrender and serve out the remaining 
portion of the sentence. 

24 As regards the appeal against ac- 
quittal filed by the State with regard to 
the other accused persons. who are ac- 
quitted by the High Court we do noft 
find any substance in' this appeal be- 
cause the High Court has clearly found 
that they had no clear knowledge of the 


conspiracy and even the approver has 


made number of inconsistent statements 
regarding participation of the acquitted 
respondents in the conspiracy. For these 
reasons, we fully agree with the order 
of the ‘High Court acquitting respon- 
dents. The appeal filed by the State is 
also therefore dismissed. 


Appeals dismissed. 





AIR 1980 SUPREME COURT 443 
(From: Allahabad) 

8. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 

Criminal Appeal No, 299 of 1974, D}- 
16-1-1979. 

Babu and others, Appellants v. State 
of U. P., Respondent, 

(A) Evidence Act (1872), S. 3 — ntar 
ested witnesses — Murder case — Pro- 
secution witnesses, interested and inimi- 
cal — That by itself is no ground to re- 
ject their testimony in toto. 

Merely because in a murder case pro- 
secution witnesses were interested and 
inimical, that by itself is no ground to 
reject their testimony in toto. The evl- 
dence of interested witnesses should be 
scrutinised with care, The Courts can 
rely on them when it is corroborated by 
the dying declaration. (Para 1) 

(B) Penal Code (1860), Ss. 302, 34 — 
Murder ease — On his way to Court de- 
ceased surrounded by accused persons 
and assaulted with Kantas and lathis — 
Prosecution witnesses, though interested, 
were duly corroborated by dying decla- 


ration — Evidence of doctor, reliable —- 


Accused were liable to be con- 
victed — Fact that dying declaration was 
produced during trial was immaterial. 
he ig of Allahabad High Court, Af- 
ed. (Evidence Act (1872), S. 32). 

(Para 1) 

S. M. FAZAL ALI, J. :-— In this appeal 
by special leave the appellants have been 
convicted under Sections 302/34, 324/34 
and 323/34 and have been sentenced to 
life imprisonment, one year’s rigorous 
imprisonment and six months rigorous 
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imprisonment respectively, The High 
Court as also the Sessions Judge have 
given a detailed narration of prosecution 
case which was a result of enmity be- 
tween the parties. Some litigations were 
pending between the deceased Jas Karan 
on one side and the appellants on the 
other side. It is said that while the de- 
ceased was going to court on the 12th 
September, 1968 he was surrounded by 
the appellants on the way and assaulted 
by them with Kantas and lathis, P. W. I 
who was accompanying him was also as- 
saulted, Defence of the accused was that 
they had been falsely implicated due to 
enmity, In support of its case the prose- 


cution examined a number of witnesses 


of whom the eye witnesses were P, W. 1 
Badri, P. W. 3 Tiwari, P, W. 4 Sita Ram 
and P. W. 5 Sri Pal and P, W. 6 Smt. 
Shanti. It true that all these witnesses 
were to some extent interested and ini- 
mical because they belonged to the fac- 
tion headed by the deceased. But that by 


_ itself was no ground to reject their testi- 


mony in toto, The High Court rightl 

observed that in view of the fact that 
these witnesses were interested, their 
evidence should be scrutinized with great 
caution. The High Court, therefore, re- 
lied on their evidence since it was corro- 
borated by the dying declaration whic 

was recorded by Dr. Kapur on 12-9-1968 
at 11.00 am. Unfortunately, 

the doctor- who appears to have been 
transferred immediately after recording 
dying declaration, forgot to send the dy- 
ing declaration to the police and it got 
mixed up in his papers. It was only 
when the case reached the trial stage 
that the dying declaration was sum- 
moned from the. doctor, who also ap- 


‘peared and proved its contents.. The dy- 


ing declaration has been attached to the 
paper book as Annexure ‘A’. After 
perusing it, we are satisfied that this is a 
very. short and straightforward state- 
ment which bears a ring of truth. The 
deceased had received as far as 18 inju- 
ries on various parts of the body at the 
hands of the appellants. In the dying 
declaration the deceased had named the 
four appellants as his assailants and has 
also mentioned that at the time when 
he was making the statement he was in 
his senses, The High Court has believed 
the dying declaration, The only chal- 
lenge to the declaration by the accused 
was that it was produced for the first 
time at the trial. The evidence of the 
doctor has been believed by the Hig 

Court and we see no reason to differ 
from the view taken by the High Court 
as the doctor was an independent person. 
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The accused made a suggestion that the 
thumb impression -of the deceased ap- 


pears to. have been taken by the police. 


on a blank paper and was converted into 


a dying declaration. Thus impliedly the . 


defence admitted that the thumb impres- 
sion on the dying declaration was that 
of the. deceased. Apart from the wit- 
nesses who had supported the prosecu- 
tion case, P. W. 1 who was himself in- 
jured, was a star witness and there was 


no reason to disbelieve his evidence par - 


ticularly when it was fully corroborated 


by the dying declaration. Under these 
circumstances, therefore, we are not in. 


a position to ignore it altogether as was 
contended by the counsel for the appel- 
lants. In this view of the matter we find 
ourselves in complete agreement with 
the view taken by the High Court. The 
appeal has no force and is accordingly 
dismissed, 


Appeal dismissed. 





AIR 1980 SUPREME COURT 444 
V. R. KRISHNA IYER AND 
R. S. PATHAK, JJ. 

writ Petn. No. 511 of 1974, D/- 18-10- 

1979. 

Lila Kanta Barua and others, Peti- 
tioners v. Collector of Custom & Central 
Excise, Shillong and others, Respondents. 


Constitution of India, Arts. 16, 32 and 
311 — Fixation of seniority after absorp- 
tion of staff from princely State in the 


service of Union Government on basis of 


length of service after confirmation. — 
No interference on ground of violation of 
Art. 16. 


Where length of service after confirm- | 
officiating ` 


ation instead of continuous 
service was made the basis for fixation 
of seniority after the absorption of the 
staff from the princely State in the ser- 
vice of the Union Government, the 
Supreme Court refused to interfere on 
the ground of violation of Art. 16 on the 
“reasoning that it was a matter of policy 
in which the Governmént must have dis- 
‘cretion. Even when Government did 
change its policy from time to time after 

making an assessment of the situation 
with reference to .administrative exigen- 
cies and overall justice unless something 


arbitrary, perverse, mala fide or extra- 


neous or like factor, is tmported into the 
policy of the Government, the Court 
- cannot predicate a breach of Article 16. 
ATR 1975 SC 538, Foll. (Para 2) 


KW/AX/G20/79/SNV . 


Lila Kanta v. Collector, Custom & Central Excise, Shillong 


‘vice. The petitioners’ contention is that- 


‘Collector’ of Central Excise, 


ALR. 


Cases Referred: Chronological Parse 


(1975) 2 SCR 960: AIR 1975 SC 538: 
1975 Lab IC 363 2 


KRISHNA IYER, J.:— This is a hard 
case which cannot persuade us to make 
ie law: therefore, the petition has to 
ail, 

2. The petitioners are Central Gov- _ 
ernment employees of the Customs De- : 
partment who complain that they find 


-themselves below Customs Officers em- 


ployed by the Tripura Princely State, 


_ who came into the service of the Central 


Government (Customs Department), on 
the Princely State being integrated with . 
the Union of India. The reason for'the - 
former epmloyees of the Tripura State 
being given seniority over the pétitioners - 
is that they have longer ‘confirmed’ ser- ` 









continuous officiating service should 
the guideline and not the length of ser 
vice- after confirmation. These are mat- - 


ters of policy which Government must . 
have discretion to adopt. Indeed, Gév- 
ernment did change its policy from tim 
to time after making an assessment o 
the situation with reference to admin- 
istrative exigencies and overall justic 
Unless something arbitrary, perverse, 
mala fide or extraneous or like factor, 3 
imported into the policy of the Govern- 
ment, the Court cannot predicate 
breach of Article 16. We are unable 
see any such vitiating factor. We may 
also add that somewhat similar. chal- 
lenges were made in Amrit Lal Berry v. 
New Delhi 
(1975) 2 SCR 960 and repelled. We are 
unable to accede to the contentions of 
the petitioners and dismiss the writ peti- 
tion. ; 
3. We feel strongly that petitioners 
deserve sympathy, for, long years of ser- 
vice without any promotion or prospect 
of promotion, will frustrate a public ser- 
vant and impair his’ efficiency. There 
must be a basic sense of justice and some 
hope of promotion lest the employee 
should become disenchanted with his 
work. Counsel represents that decades of 
service without any promotion has been 
the lot of several of the. petitioners. We 
are sure that,. on a proper representa- 
tion being made to the Government of 
India, this aspect will be considered and 
by suitable adjustments a sense of jus- 
tice and contentment will be produced in 
the petitioners and those. like them, so 
that the overall efficiency of the emplo- 
yees of the Customs Department may be 
maintained or improved. Subject to this 


observation, we dismiss the writ peti- 
KOR MEE WI er E e 
Pennon, dimicien: 


AIR 1980 SUPREME COURT 445 
(From: Patna) 
N. L. UNTWALIA AND © 
A. D. KOSHAL, JJ.. ; 

Civil Appeal No. 2309 (N) of 1968, Df- 
11- 10-1979. 

Narmadeshwar Prasad Singh and 
others, Appellants v. State of Bihar, Re- 
spondent. 

Bihar Land Reform Rules (1951), R. 7 
(u) (ii) — Settlement of Hat, Bazar cr 

Mela — Fixation of reserve Jama— Best 
judgment assessment under clause fil) 
— Can be done only in absence of um- 
availability of three years’ 
figures — Contrary observation of the 
Patna High Court not approved; however, 
judgment affirmed on facts. (Paras 4, 6} 


UNTWALIA, J.:— This appeal by spe- 
cial leave from the judgment of “the 
Patna High Court given in a writ peti- 
tion is filed-by the appellants. The short 
question which fell to be decided im the 
High Court and deserves'our considera- 
tion is whether the reserve Jama fixed 
at Rs. 5,000/- per year by the Collector 
under the Bihar Land Reform Rules, 
1951 
Rules”), was valid and legal. The Jams 
had to be fixed in accordance with R. 7 
(u) of the Rules. The question is whe- 


ther it was under clause (i) or under. 


clause (if) that it was to be so fixed The 
High Court has not clearly kept in view 
the distinction between the two clauses, 
Rule 7 (u) reads as follows :— 


“R. 7 (u). Fixation of reserve Jama — 
(i) In respect of such Hat, Bazar or 


Mela a reserve Jama, shall be fixed by 


the Collector or the prescribed authority 
on the basis of the average of the Jama, 
at which such Hat, Bazar or Mela was 
settled during the preceding three years, 
In case of improvements and develop- 
ments in respect of the premises of such 
Hat, Bazar or Mela or in the neighbour- 
hood thereof, for which the outgoing 
intermediaries and/or their heirs are not 
responsible and which are likely to in- 
crease the potentialities for fielding a 
higher Jama, such potentialities may also 
be. taken into consideration and the re- 
‘serve Jama can be suitably increased 
with the permission of the Commissioner, 

(ii) In case of difficulty in fixing the 
reserve Jama on the basis of the average 


LW/AX/G638/79/DVT 


E Narmadeshwar . Pd. Singh v. State of Bihar 


‘able. The Collector, therefore, proceeded 


(hereinafter referred to as ‘the | 
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of the Jamas of the . three 
years, due to non-availability of figures 

or otherwise, the Collector or the pre- 
scribed <atithorlty shall fix the reserve 


-Jama in his best judgment with the ap- 
- proval of the Commissioner of the divi- 
gion.” 


2. Under the first part of clause. 0 
the reserve Jama has to be fixed by the 
Collector or the prescribed authority op 
the basis of the average of the Jama at 
which any hat, Bazar or Mela was set- 
tled during the three years. 
The second part takes into account the 
improvement if any, brought about 
therein for which the intermediary is not 
responsible, 

8 Under clause (ii) however, in case 


. of difficulty in fixing the reserve Jama 


on the basis of the average of the Jamas — 
of the preceding three years the Collec- 
tor can fix the reserve Jama in his best 
judgment. The fixation under clause (ii) 
is subject to the approval of the Com- 
missioner of the Division. 

4. In the instant case it appears to 






to fix it under clause (ii) of Rule 7 (u) 
of the Rules. It was fixed at Rs. 5,000/- 
per year and that was approved by the 
Commissioner also.. There was no illega- 
lity in fixing the reserve Jama according 


of 
Rule 7 (u) is not quite correct. The High 
Court has committed a mistake in ob- 


serving :— 

‘Without entering into details about 
the provisions of the rules, it is sufficient 
to say that the Collector should first fix . 
the reserved Jama either on the basis of 
the average Jama at which the Hat was 
settled during the preceding three years 
or to the best of his judgment subject to 
the approval of the Commissioner of the 
Division (see clauses (i) and (ii) of R. 7 
(u)) and then make an offer to the pre- 


‘vious intermediary (Rule 7R)).” 





7. For the reasons stated above, 


we 
ee Senet costs. 
Appeal dismissed, 
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AIR 1980 SUPREME COURT 446 _ 
(From: Allahabad)* 


R. S. SARKARIA AND 
O. CHINNAPPA REDDY, JJ. 


Civil Appeal No. 2577 of 1969, 
15-11-1979. 


Smt. Pramod Kumari Bhatia, Appel- 
lant v. Om Prakash Bhatia and others, 
Respondents. : 


(A) Succession Act (1925), S. 77 — 
Construction of will — Court has power 
to supply words in order to effectuate 
intention of testator. 


Where it is clear on the face of a Will 
that the testator has not accurately or 
completely expressed his meaning by the 
words he has used, and it is also clear 
what are the words which he has omit- 
ted; those words may be supplied in 
order to effectuate the intention, as col- 
lected from the context. (Para 5) 


A reading of the whole of the will 
clearly showed that it was the intention 
of the testator that his son alone and 
none else was to be the ultimate owner 
of the properties. The testator while 
specifying that his son was to take the 
properties in case his wife predeceased 
the testator, did not specify that son 
should take the properties after the death 
of his wife in case she survived the tes- 
tator to enjoy the life estate given to 
her under the will 


Held that it was the clear and unam- 
biguous intention of the testator that his 
son should succeed to his estate after the 
death of his wife. Necessary words to 
that effect could be read into the will 
(1858) 7 HLC 68, (1852) 4 HLC 257, (1947) 
2 All ER 708 and (1962) 1 WLR 344, Rel. 
on. Judgment in F. A. No. 165 of 14960, 
D/- 18-7-1967 (All), Affirmed. (Paras 2, 6) 


(B) Civil P. C. (1908), O. 41, R. 27 — 
Reception of additional evidence — Ap- 
plication for, filed before High Court 
many years after suit had been filed — 
High Court held rightly exercised discre- 
tion in refusing the same. Judgment in 
F. A. No. 165 of 1960, D/- 18-7-1967 (All), 
Affirmed. (Para 8) 
Cases Referred : Chronological Paras 


(1962) 1 WLR 344 : (1962) 1 All ER 513, 
In Re. Riley’s Will Trusts l 4 
(1955) 1 WLR 725 : (1955) 2 All ER 630, 
In Re. Cory 4 
(1947) 2 All ER 708, In Re. Smith 4 


*First Appeal No. 165 of 1960, D/- 18-7- 
1967 (All). 


LW/LW/G333/79/GDR 


D/- 


Pramod Kumari v. Om Prakash 


A.LEB. 


(1858) 7 HLC 68 : 11 ER 28, William Ab- 
bott v. Eliza Middleton 3 
(1852) 4 HLC 257: 10 ER 461, Eden v. 
Wilson. sr, 3 
Mr. M. V. Goswami, Advocate, for Ap- 
pellant; Mr. Mohan Behari Lal, Advo- 
cate and Mr. Vishnu Mathur, Advocate, 
for Respondent. 


CHINNAPPA REDDY, J.:— The ques- 
tion in the appeal is about the construc- 
tion of a will. The facts which are now 
not in dispute before us are as follows: 
The testator, Pearey Lal Singh Bhatia 
died on 30-3-1952 leaving behind him a 
will dated 8-4-1944, a widow Lakshmi 
Devi being his second wife, a son Om 
Prakash by Lakshmi Devi, and the wi- 
dow and daughters (Manmohini, Raj 
Kumari and Pramod Kumari respective- 
ly) of a pre-deceased son by a pre. 
deceased first wife. Manmohini and her 
daughter Raj Kumari had left the family 
house and moved away to Mathura while 
Pramod Kumari stayed on with her 
grand father and was brought up by him. 
Lakshmi Devi, widow of Pearey Lal 
Singh, died in 1958. We are now con- 
cerned with the title to a sum of 
Rs. 16,490/- lying in deposit with the 
State Bank of India and the District Co- 
operative Bank, Bulandshahr. Om Pra- 
kash claims the amount under the will 
dated 8-4-1944. The will, a registered 
one, was in the following terms :— 


“ Pyare Lal Singh, son of Babu 
Ghanshyam Narain Saheb, by caste 


Kshatriya Bhatia, resident of Mohalla 
Sheopuri, Bulandshahr, do declare as 
follows :-—~ l 


I, the executant, am owner in posses- 
sion of the property specified as given 
below in Schedules ‘A’, ‘B’ and ‘C’. The 
property given in Schedules ‘B’ and ‘C’ 
bas been purchased by me the executant, 
with my own funds in the name of my 
wife Smt. Lakshmi Devi and my son Om 
Prakash. In fact I, the executant, am the 
owner of it as well. The entire movable 
and immovable property, owned and pos- 
sessed by me, is my self acquired pro- 
perty and is not ancestral property, and 
I the executant, have all sorts of rights 
to make transfer in respect thereof. Now 
I, the executant, am about sixty years of 
age and I have a wife, Lakshmi Devi, a 
son, Om Prakash, and two dear grand- 
daughters, Raj Kumari and Pramod 
Kumari, daughters of my first son 
Krishna Chandra Singh, M.A,.LLB., 


‘who has already died in June, 1932, leav- 


ing behind his widowed wife Smt. Man- 
mohini Devi, besides these two daugh- 
ters aforesaid. Both the daughters of my 


1980 - 


deceased son aforesaid, who are my 
grand-daughters, are still minors. By way 


of prudence and for future management . 


I, the executant, make a will as under: 

That I,- the executant, till I am alive, 
shall remain owner of my entire mov- 
able and immovable property, cash etc., 
which I possess at present or which may 
be added to it during my lifetime and 
which I, the executant, leave behind at 
the time of my death. After my death, if 
my wife Smt. Laxmi Devi remains alive, 
she will become owner of my entire estate 
with life interest, but she shall have no 
power to transfer any movable and im- 
movable property. If my wife Smt 
Lakshmi Devi predeceases me, then un- 
der such circumstances after my death 
my. son Om Prakash, who has now ap- 
peared at the examination of the X clase 
of the English School and who is 18 
years of age, shall become permanent 
owner in possession of my entire estate 
and he shall be bound by the conditions 
laid down in this will. I and my wife 
shall be duty-bound to maintain and per- 
form marriage etc. of my grand daughter 
Pramod Kumari and my son Om Pra- 
kash and it will be incumbent upon me 
and my wife to discharge that duty. My 
second grand-daughter Raj Kumari lives 
with her mother at Mathura. After the 
death of her father, she or her mother 
did not come to me and remained under 
the guidance of her maternal grand 
father and grand mother. Therefore, it 
ig the duty of the mother of my grand 
daughter Rajkumari, who is a teacher in 
a girl’s school in Mathura city, to main- 
tain her and perform her marriage. Even 
then I lay down for her as well. that a 
sum up to Rs. 2,000/- may be given or 
spent for her marriage. Appropriate ex- 
penses are to be incurred over the edu- 
cation and marriage of my second grand 
daughter Prarnod Kumari and my son 
Om Prakash, who are living with me and 
are getting education. My daughter-in- 
law Smt. Manmohini Devi aforesaid or 
her daughters aforesaid or my any other 


relation shall not have any right or share. 


in my any estate under any circumstan- 
ces, only the expenses of maintenance, 
marriage etc. of my both the grand 
daughters aforesaid and later on the ex- 
penses of their bringing here and send- 
ing off shall be met according to custom 
in accordance with the directions given 
above. It is also my will that after my 
death, a sum of about Rs. 20/- per men- 
sem out of the income from rent of shops 
and houses and other field abana a may 
be spent for charitable purposes in the 
following manner :— 


Pramod Kumari v, Om Prakash -. 


-- Joined to perform the charitable acts. y 
y 
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x. x zs:  é§# x x 
I shall continue to do all the charit- 
able acts aforesaid during my lifetime, . 
After my death, if my wife remains 
alive, she shall, and after her death my . 
son Om Prakash, may he live long, shall 
be duty-bound to continue this charit- 
able act. I have strong hopes that my 
wife Lakshmi Devi and my son Om Pra- 
Kash shall execute this will of mine in 
every way and in this way they shall 
cause benediction to my soul, and that 
they shall make additions to my estate 
and shall not allow it to be under charge | 
or to decrease in any way,” 

x . X x x x 


2. The testator, it is seen, noticed the 
existence of five possible heirs: his wife 
Lakshmi Devi, his son Om Prakash, his 
deceased son Krishna Chandra’s widow. 
Manmohini and Krishna Chandra’s 


_ daughters, Raj Kumari and Pramod Ku- 


mari. He was desirous that Pramod Ku- 
mari should be brought up by himself 
and his wife and that they should also 
perform her marriage. He was also desi- 
rous that a sum of Rs. 2000/- should be 
set apart for the marriage of Raj Kumari. 
Apart from that, he did make it clear 
that Manmohini, Raj Kumari and Pra- 
mod Kumari should have no right or in- 
terest in any of his properties under any 
circumstances. On his death his proper- 


- ties were to go to his wife Lakshmi Devi 


who was to have a life interest in them. 
If his wife Lakshmi Devi predeceased 
him, the properties were to go to his son 
Om Prakash. Directions were given for 
the carrying out of certain charitable ob- 
jects. His wife Lakshmi Devi and after 
her death, his son Om Prakash were en- 


reading of the whole of the will clearl 
shows that it was the intention of ; 
testator 








that his son Om Prakash and 


properties after the death of Lakshmi 
Devi in case Lakshmi Devi survived the 
testator to enjoy the life estate given 
her under the will. But this is a case 
where the testator’s intention to give 


for the testator and supplying the speci- 


“448 S.C. 
fic words missing from the will. The 
Court: has undoubted jurisdiction to do 
SO... 


3. In William Abbott v. Eliza Middle- . 


“ton (1858) 7 HLC 68, the testator gave 


an annuity of £2000 to his widow, and. 


set apart, out of his personal property, 
a sum sufficient to provide for its pay- 
tment. He directed that, on the death of 
‘his widow, the sum so set apart was to 
go to his son George for his life and on 
his death to George’s children, but he 
“in case of my son dying be- 
fore his: mother, then and in that case 
the principal sum -to be divided among 
the children of, my daughter’. On the 
date of the will, George was not mar- 
ried. He married subsequent to the 
will and had a son. He died be- 
fore the testator. The testator’s wi- 
dow died soon thereafter. A ques- 
tien arose whether George’s son was 
entitled to take the sum after the death 
- of the testator’s widow. He could so take 
- ff the words ‘without leaving any child’ 
could be supplied after the word “dying” 
in the deposition relating to the final gift 
over. The Lord Chancellor observed, 
‘Where there is an uncertainty as to the 
meaning of any part of a will, the right 
-of a court of construction even to intro- 
duce words, in case. of necessity, is 
clearly stated. by Lord St. Leonards, in 
the passage quoted from Eden v. Wil- 
son (1852) 4 HLC 257 (284), and declared 
the right of George’s son to the sum. 


4. Re Smith (1947-2 All ER 708), re 
Cory ((1955) 1 WLR 725) and re Riley’s 
Will Trusts ((1962) 1 WLR 344), are other 
instructive cases where words have been 
supplied by courts because of “as strong 
_a probability of intention, that an inten- 
tien contrary to that which is imputed te 
the testator cannot be supposed”’. 


5. In Jarman On Wills, sth Edn. 502, 
it is said:—. - 


“Where it is clear on the face ‘of a 


_fwill that the testator has not accurately 
or completely expressed his meaning by 
the words he has used, and it is also 
clear what are the words which he has 
omitted, those words may be supplied in 
order to effectuate the intention, as col- 
ra from the context.” 


"As already observed by us, we .do 


see have the slightest doubt in the pre- 


sent case that it was the clear and un- 
ambiguous intention of the testator that 


|his ‘son. Om Prakash should succeed’ to 
hig éstate.after the death of ‘Lakshmi ` 


Devi. Necessary words .to that effect can 
and must be read into the will. 


M. Balaswamy v. State of A. P. 


. -S LE. 

3. The learned trial Judge, on a strict 
and narrow construction of the will, 
came to the conclusion that Om Prakash 


was not entitled to succeed, under the 
will, on the death of Lakshmi Devi and 


that the amount had. to be divided among . 


Om Prakash, Manmohini, Raj Kumari 
and Pramod Kumari. On appeal, the 
High Court of Allahabad held that on a 
true construction of the will Om Pra- 
Kash alone was entitled to the amount 
In the view that we have taken, wa 
agree with the conclusion. of the High . 


8. Before the High Court, Pramod 
Kumari filed an application for reception 
of additional evidence. The principal ad- 
ditional evidence’ sought to. be adduced 
was an alleged. letter said to have been 
written by late Pearey Lal Singh to the . 
bank nominating Pramod Kumari as the 
person entitled to the amount in deposit 
with the Bank. The letter itself was not 
fied along with the application but a re- 
guest was made to summon the letter 
from the Bank. The High Court rejected 
the application. The application to the 
High Court was made very many years 
after the suit had been filed, and : 
quite some years after the appeal ha 
been filed before the High Court, and 
do not think that we will be justified in 
interfering with the discretion exercised] 


‘by the High Court in refusing to recei 


additional evidence at that stage. The a 
peal is therefore dismissed byt in. the cir- 


_Cumstances with no order as to costs. `- 


Appeal a 





AR 19868 SUPREME COURT 448 
~ (From: Andhra Pradesh) 
'&. MURTAZA FAZAL ALI, 
P. S. KAILASAM AND 
A. D. KOSHAL, JJ. 
Criminal Appeal No. 260 of 1976, D/- 
19-11-1979. . 
Mannam Balaswamy, Appellant v. The’ 
State’ of Andhra Pradesh, Respondent. 


Penal Code (1860), Se. 302, 309, Excep- 
tion 1 and 304, Part I — Murder or cul- 
pable homicide — Ivfliction of stab in- 
juries without - provocation — Conviction © 
under Sec. 302 and not under Sec. 304, 
Part I is proper. 

between the 
the deceased 


Where during a quarrel 
accused and his father, 


„intervened, and pushed aside the accysed . 
. and thereafter, the- accused brought a 


knife from - his room and’ inflicted fatal , 
injuries on the. _ deceased; | gis 


LW/AX/G642/79/MVJ 


‘victed under S. 302 and not under S. 304 
- Part I of the Code. ~ (Para 2) 


- In the instant case there was-no ques-.° . 
tion of any sudden and grave provoca- . 
tion at all. It was a cruel act and the 


. accused: took undue advantage. of - tha 
situation’ because instead of keeping quiet 


he went to the room and brought a knife ` ` 
in order to cause the death of the deceas- _ 


ed who was an innocent intervener. — 


(Para 2) . . 


FAZAL ALI, J.:— The appeal by spe- 
Cial leave is directed against the jue 
ment of the Andhra Pradesh by which 
it set aside the acquittal of the appellant 
under §. 302 and convicted the appel- 
lant under the said section to imprison- 
ment for life. The trial court had con- 
victed the accused under 8, 304 (1) of 
LP.C. and sentenced him to § years’ R.L 
on the ground that as the assault to the 
- deceased was caused by the appellant 
due to sudden and grave provocation his 
case fell within the ambit of S. 304 (I) 
-of LP.C. i 


_ 8, We have heard counsel for the parties 

and have also gone through the Judgment 
=- of the Courts below. According to the 
prosecution, there was some dispute be- 
tween the deceased (appellant). and his 
father and on the date of occurrence, the 
appellant was -quarrelling with his father 


when the deceased came there and inter- - 
vened in the struggle and pushed aside- 


the appellant.. Thereafter the appellant 
went into his room and came with a 
knife and inflicted two stab injuries, one 
on the chest and the other on the left 
side of the abdomen of the deceased. As 
a result of. these injuries the deceased 
died. We are rather surprised how the 
trial Court took the view that the case 


of the appellant fell within the purview - 


of S. 304 (1) of LP.C. There was no ques- 
tion of any sudden and grave provoca- 


tion at all. In fact the appellant tried / 


to assault the innocent intervener.in the 
quarrel between him and his father. Se- 
condly, the act of the appellant was a 
cruel act and he took undue advantage 


of the situation because instead of keep- . 


ing quiet he.went to the room and 
brought a knife in order to. cause the 
death. of the deceased who was an inno- 
cent intervener. We are, therefore, satis- 
fied that the view taken by the trial 


court on the question of law was abso= 


lutely wrong and High Court was, there- 


fore, right in setting aside the acquittal. 
of the appellant under S..302. On the. 


facts proved in the case, in our opinion 
1980 S. C/29 I .G—@ . ; 


_ Diwan Ram Rao -v.. 
-- Held, that the. accused could be con- .. 


- had to be ascribed meaning that 


Mohan Lal... . S.C. 449 


.no other. view -was possible. We,- there- - 


fore. affirm the judgment- of the High 
Court and dismiss the appeal.. s o s 
: Appeal dismissed. 





AIR. 1980 SUPREME COURT 449 
~ '- (From; Madhya : Pradesh) 
ON. L. UNTWALIA, 
P. N. SHINGHAL AND 
A: D. KOSHAL, JJ. _ 
Civil Appeal No. 2611 of 1969, D/- 30- 
10-1979. 

Diwan Ram Rao, Appellant v, Mohan 
Lal, Respondent. 

M. P. Land Revenue Code (20 of 1939), 
8. 185 (2) and (1) (ii) (a) — Suit for pos-. 
session against tenant of agricultural 
land on determination of tenancy — Suit 
stayed under Ss. 3 and 4 of M. B. Act 


32 of 1954 and resumed after coming into 


_ force of Land Revenue Code — Held, suit 


was rightly dismissed as defendant who 


continued to hold land when Code came 
Into force had become occupancy 


tenant 
~ Expression tenant in S. 185 (1) (ii) (a) 
expres- 
sion had in M. B. Act 32 of 1954. AIR 
1966 SC 1486, Followed. (Paras 4, 6, 7). 


Cases Referred : Chronological Paras 
(1966) 3 SCR 427: AIR 1966 SC 1485 6 


UNTWALIA, J.:— Diwan Ram Rao 
Palshikar, the appellant in this appeal by 
special leave directed from the judgment 
of the Madhya Pradesh High Court, was 
a minor in the year 1%47. The suit land 


bearing Khasra No. 92/93 measuring 1.10 


acres was his Inam land situated in 
mouza Palsia-Hana now within the. mu- 
nicipal limits of Indore City. During the 
appellant’s minority his estate was un- 
der the management of the -Court 
of Wards of the Holkar State. The Mana- 
ger of the Court of Wards had given the 


land in dispute on lease to Shri Mohan- 


lal Kimti, the defendant-respondent in 
the appeal, for one year ie. fasli year 
1357, equivalent to 1947-48, for agricul- 
tural purposes. That was the case of the 
appellant and‘ according to his further 
case the lease expired on 5th June, 1948, 
He attained majority on the 15th June, 
1848. Even so the respondent failed to 


. deliver possession of the suit land either 


to the Court of Wards or to the appel- 


notices, 
1948 and the other dated 30-4-1951, cal- 


ling upon him to deliver possession of the 
LW/LW/G56/79/JHS — 
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agricultural land in dispute. He brought 
the suit on 27-6-1952 for possession and 
for recovery of Rs. 150/- by way of 
mesne profits for three years as also for 
future damages at the rate of Rs. 50/- 
per year till delivery of possession. It 
may be noticed here that the amounts 
claimed by the appellant were exactly 
at the rate of Rs. 50/- per year, the rate 
at which the tenancy had been given to 
the respondent. 


2. The defendant in his original . writ- 
ten statement filed on 2-9-1952 contested 
the claim of the appellant on various 
grounds asserting that he had taken the 
land for construction of huts and had 
built upon it. was in reply to the 
appellant’s assertion that the land had 
been given for agricultural purposes but 
had been misused for building purposes, 
During the pendency of the suit in the 
Trial Court the Madhya Bharat Muaf 
and Inam Tenants and Sub~Tenants Pro- 
tection Act, 1954 (Madhya Bharat Act 32 
of 1954) was passed and came into force 
on 15-12-1954. In accordance with the 
` provision contained in the said Act the 
respondent applied to the Court where 
‘the suit was pending to stay it under 
Sections 3 and 4 of the said Act. In spite 
of opposition: by the appellant the Court 
allowed the prayer of the respondent and 
stayed the suit by its order dated 31-8- 
- 1955. 


3. Madhya Bharat Act 32 of 1954. ex- 
pired on 2-10-1959 on coming into force 
of the Madhya Pradesh Land Revenue 
Code, 1959 (Madhya Pradesh Act 20 of 
1959). The appellant, thereupon, filed an 
application on 2-2-1960 for resuming the 


proceedings of the suit. The proceedings - 


were resumed. On 22-11-1960, however, 
the respondent filed an ‘application for 
amendment of the written statement and 
- Claimed to -resist the suit on the ground 
that he had become an occupancy tenant 
of the disputed land under Section 185 of 
the Land Revenue Code. In spite of the 
objection by the appellant, amendment 
was allowed and a new.issue being Issue 
No. 12 was framed in the following 
terms :— 

“Has the defendant become occupancy 
tenant in view of Section 185 (2) of M. P, 
Land Revenue Code? If so, effect?” 


4, The Trial Court took up the 12th 
issue aforesaid for trial as a preliminary 
issue in the suit and held that since the 
land in dispute was the Inam land of the 


oppaan and the same was leased out 


to the respondent for agricultural] pur- 
pose wherein he was ‘inducted as an or- 


dinary tenant he continued to hold it. as respect, i :Shah, J., 
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such on 2-10-1959 when the Land Rev 
nue Code came*into force and, therefore, 
he became an occupancy tenant under 
Section 185 (1) (ii) (a) of the Land Reve- 
nue Code. The appellant was, therefore, 
not entitled to dispossess him. The claim 
for money was decreed to the tune o 
Rs. 150/- for the past three years and at 
the rate of Rs. 50/- per year in future. 
No eviction decree was granted. The 
decree of the Trial Court has been main-|’ 
tained by the first Appellate Court as 
also by the High Court in second appeal. 
On grant of special leave by this .Court 
the plaintiff preferred this appeal. 


5. Mr. M N. Phadke submitted that 
in order to claim protection under the 
Land Revenue Code it was necessary 
for the respondent to show that on 2-10- 
1959 he was holding the land as a tenant 
for agricultural Counsel sub- 
mitted that in the instant case in view 
of the written statement of the respon~ 
dent the land was leased out to him not 
for agricultural purpose but for building 
purpose or in any event admittedly he 
had used and continued to use it for that 
purpose. It was further submitted that 
even on the basis of the allegations in the 
plaint the land was leased out for one 
year for agricultural purpose but shortly: 
after the lease it was misused by the res- 
Pondent for building purpose and hence 
the admitted position on 2-10-1959 was 
that the respondent was holding the land 
either as a trespasser or even: if holding 
it as a tenant he was holding it not for 
agricultural purpose but for building pur- 
pose. In that view of the matter it was 
asserted on behalf of the appellant that 
the respondent did not become an occu- 











_pancy tenant under the Land Revenue 


Code. Mr. T. P. Naik strenuously con- ` 
tested the submissions of Mr. Phadke and 

argued that for deciding the preliminary 
issue which the parties. agreed to be 
tried in the first instance only the alle- 
gations in the plaint had to be looked. 
into and not those in the written state- 
ment. In any view of the matter, read- 
ing the written statement as a whole and: 
especially the amended one it was clear 
that the respondent had acquired the. 
right of an occupancy tenant under fae: 
Land Revenue Code. 


6. In our judgment the High Co 
has correctly decided the case in favo 






Gopal (1966) 3 SCR 427, wherein the en- 
tire history of the relevant. jaws has been 
lucidly traced, if we may say so with 
as he then. was, 
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delivering the judgment on behalf of a 
Constitution Bench of this Court. It is 
not necessary for us to repeat that his- 
tory. Suffice it to say that the legislature 
of Madhya Bharat which was a Part B 
State enacted Act 66 of 1950 entitled the 
Madhya Bharat Land Revenue and Te- 
nancy Act: The various kinds of tenants 
are defined in Sections 54 and 55 of the 
sgaid Act. We would refer to Section 64 
(xviii) = ~~. 

‘Tenant’ Tenant means a person who 
holds land for agricultural purposes, from 
the Govt. or from an assignee of the 
proprietary rights and who is, or but for 
a contract would. be liable to. pay rent 
for his holding; but does not include :— 

(i) a concessional holder as defined in 
sub-clause (x); 

(ii) a holder of a service holding, as 
defined in Section 99; 

(iii) a person to whom only the right 


to cut grass or graze cattle or propagate - 


or collect lac has been’ granted.” - 


In order to give protection to the tenants 


Act 32 of 1954 was passed by the Madhya 
Bharat legislature. As stated above, the 
suit for eviction of the tenant had to be 
stayed and was stayed under the said 
of law. 
the tenancy of the respondent had been 
determined by the appellant by a valid 
service of notice. The argument of coun- 
sel for the latter was that the respondent 
not being a tenant at the commencement 
of the Code could not acquire the rights 
of an occupancy tenant and that any. 
proceeding instituted against the tenant 
must be heard and disposed of according 
to the law in force prior to the com- 
mencement of the Code. This argument 
was repelled at pages 432-433 thus :— 


“The definition of the \expression ‘te- 
nant” in Section 2 (y) postulates a sub- 
sisting tenancy, but that definition may 
. be resorted to for interpreting S. 185 (1) 
only if the context or the subject- 
matter of the section does not sug- 
gest a different meaning. A tenant 
is by the definition -a. person who 
holds land as an occupancy tenant 
from a Bhumiswami but the status 


of a Bhumiswami is recognized for the. 


first time by the Code, and an occupancy 
tenant from a Bhumiswami would mean 
only a person belonging to that class who 
acquires rights of occupancy tenant after 
the Code comes into force. The position 
of a tenant prior to the date on which 
the Code was brought into force does not 


appear to have. been dealt with in this ` 


definition. The definition which is spe~ 
cially devised for the purpose of the Act 
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throws no light on the nature of the 
right which invests the holder of’ land 
With the status of an occupancy tenant 
at the commencement of the Code. In 
the context in which the expression “te- 
nant” occurs—in Section 185 the defini- 
tion could not be intended to apply in 
determining the conditions which invest 
upon .a holder of land the status of an 
occupancy tenant. If the expression “‘te- | 
nant” in Section 185 (1) be released from 
the artificial definition as given in Sec- 
tion 2 (y), in view of the context in 
which it occurs, the expression “tenant” 
in Section 185 (1) di) (a), having regard] 
to the object of the enactment would be 


- ascribed the meaning that expression had 


in Act 32 of 1954.” 


Mr. Phadke, however, submitted that in 
Nihalkaran’s case there was no dispute 
that the tenant whose tenancy had been 
determined by notice was holding the 
land for agricultural purpose and in that 
view of the matter protection was afford- 
ed to him under the Land Revenue Code, 
while in the instant case either the te- 
nancy was not for agricultural purpose 
or the respondent had ceased long ago 
to hold it for such a purpose, hence he 
was not entitled to claim protection un- 
der the Land Revenue Code. In our opi- 
nion the argument put forward on _be- 
half of the appellant is not sound and 
cannot be accepted as correct and for 
two reasons to be stated hereinafter. 


7. The first reason is that reading the 
pleadings of the parties together and as 
a whole it would be found that the lease 
had been granted for agricultural pur- 
pose. The appellant all along treated 
him as a tenant under Act 66 of 1950 in 
spite of the huts which the respondent 
had put upon the land. In the notices 
which the appellant had given prior to 
the institution of the suit, as is men- 
tioned in the judgment of the High 
Court, it was clearly stated that the land 
in dispute was an Inam land; that it 
was an agricultural land and that it was 
leased out to the defendant for agricul- 
tural purposes. In the plaint, para- 
graphs 1 and 2 the same position was 
reiterated. In ph 3, however, it 
was stated that he had built a house on 
the land and hence also the suit was 
filed. But the main cause of action men- 
tioned in paragraph 4 of the plaint was 
the expiry of the period of one year’s 
lease. On the averment in the plaint it- 
self two things may be pointed out. 
Firstly it was not asserted that the lease 
stood forfeited on account of the mis- 
use of the land. The determination of the 
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lease was ‘claimed only on account of: ef- - 


flux of time: Secondly the house which: 
was alleged to have been built by the - 


defendant could not be on the entire 


area of more than one acre. It must have’ 


been on a portion of it only. In that 
view of the matter Section 55 of Madhya 


Bharat Act 66 of 1950 comes into play. ` 


The said section runs as follows :— 

“55. Duties of a tenant — A tenant 
shall use his holding only for agricultural 
purposes namely :— 

(i) the growth of any crops, except 


- such as may, from time to time be pro- 


hibited by the Government; or 
(i) the growth of grass or food for cat- 
o te or | 


(iii) the growth of trees; or 


(iv) the erection of a dwelling house 


for his domestic use; or 

(v) the erection of such buildings or 
other structures as he may reasonably re- 
‘ quire for the purpose of bis -agriculture 
or o l 

(vi) the construction and maintenance 
of any work of the kind described ia 
Section 56.” 
In the plaint no facts were stated which 
could take the case out of Section 55. It 
is no doubt true that in the year 1952 the 
respondent was advised (which transpir- 
ed to be an -ill-advice) to take the plea 


that the land was neither an agricultural | 


land nor was it used as an agricultural 
land. But. he asserted in the same origi- 
nal written statement that the lease deed 
was. got executed by him year after. 
year. In the written statement the defen- 
‘dant merely claimed that he had con- 
structed a hut, even prior to the execu- 


tion of the rent note ie., the lease for | 


‘ one year: If that be so, even on the 
reading of the original written statement 
. it appears to us that the respondent 
claimed to have constructed a hut within 


the meaning of Section 55 of Act 66 of 


1950. But to crown all when the amend~ 
ment in the.written statement was al- 
lowed in the year 1960 permitting the re- 
svondent to claim to be an oecupancy te- 
nant under Section 185. (2) of the Land 
Revenue Code that could be done only 
on the footing that he asserted on that 
date that he was holding the land as an 
agricultural tenant. It may well be that 
such a stand which was implicit in the 
“amendment of the written statement was 
` not -quite consistent with his original 
stand. Yet the amendment was allowed 
and no grievance of it was made: either 
in the first Appellate Court or in the 
High Court, nor, even before us. As we 
have said above reading. the written 
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statement as a-whole.and specially: in. - 
view of the clear and. definite : assertion. 
in the plaint we do not feel persuaded.. 
to disagree with the courts below and . 
hold that the preliminary issue has - 
wrongly been decided. against the appel- 

lant and in favour of the respondent. 


8. The second reason for upholding’ 
the judgment of the High Court is that 
the ratio of Nihalkaran’s case cannot be - 
confined to a case of determination of 
tenancy by notice only. It is -well-known 
that a tenancy of-a tenant gets determin- 
ed by several modes such as by efflux of 
time, by notice, by forfeiture brought 
about by the misuse. of the land and the 
like. It is difficult to distinguish between 
one kind of determination: of the tenancy 
and the other for the application of the 
ratio decidendi of Nibalkaran’s case. It 
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Civil Appeals Nos. 1754-1755 of 1975, 
D/- 24-10-1979. 

Col. A. S. Iyer and others, ete., Appel- 
lants v. V. Balasubramanyam and others,. 
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(A) Constitution of India, Arts. 14, 16 
— Survey of India (Recruitment from 
Corps of Engineer Officers) Rules (1950), 
R. 5 — Validity — Not violative of Arti- 


*Writ Petn. No. 1269 of 1975, D/- 5-% 
1975 (Andhra. Pra). 
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cles 14 and 16. W. P. No. '1269 of 1978, D/- - 


5-9-1975 (Andh Pra), Reversed.” 


The Survey of India is, ‘first and tore- 
most, an instrument of military strategy 
for the defence of the country although 
its. talents are not allowed to grow into 
thistles but to serve wherever needed, 
if competing demands come, it opts for 
and is therefore geared to Defence Goals, 
That is its first charge and, in that sense, 
it is Defence-oriented, has an Army bias 
and cannot afford to ignore the indispen- 
sability of a military - ent. For 
the very efficiency of the Survey of India, 
a substantial army element is structu- 
rally essential Army engineers are in- 
vited into this service not because this 
department historically belonged to the 
Defence Forces but because it cannot 
minister to one of the major objectives 
of its creation if it does not have engi- 
neers with military training, aptitude, 
courage, discipline and dare-devilry in 
hours of crisis. The necessity of the Sur- 
vey, not o ty to the army men, 
has’ determined the need to attract and, 
therefore, to allot a quota in the upper 
echelons, viz, Class I, for military engi- 


neers. This, in turn, has desiderated the . 


offer of reasonable terms and conditions 
for army men to join the Survey of India. 
The military engineers’ belong to the 
Corps of Engineer Officers. They are 


commissioned officers with service of. 


3 to 6 years before coming into the 
Survey which needs, not raw. engineers, 
but-men with some experience. They 
have prospects and scales of pay in the 
Defence „Department. It is, therefore, 


fairly intelligible and basically equitable - 


to allow military engineers credit: for 
commissioned service and protection of 
already earned higher salaries. This is 

not discrimination or favoured treatment 
ba justice to those whom, of necessity, 
you want and must, therefore, pay what 
they were being paid in the Army and 
give service credit for the years on com- 
mission because you need men with spe- 
cified years of comiuissioned service. To 
equate them with unequal civilian fre- 
shers is precisely the procrustean exer- 
cise which is unconstitutional equality 
anathematised by Article 14. 
Rules bring out the following incidents 


of service boldly. Notwithstanding their ~ 


having left the Corps Engineer Officers 
Service and entering the Survey Service, 
they continue to wear uniforms, they get 
notional promotions in the Army when 


they earn corresponding promotions in 
the Survey of India. More significantly, 
they secure Army promotions only if 
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they pass the requisite army - 


and, for a certain period, - they them- 
selves may opt back to the army. They - 
continue to be broadly under the control - 

of- the Commander-in-Chief and when 

inefficiency is noticed, they can be called 
back. to the army for being dealt with 
appropriately. They have to undergo the. 
regular periodical drills in the army and 
their disciplinary control is not divested 
from the Army Chiefs. There are many 
other such details, the cumulative im- 
pact of which is that they have two 
masters, as it were; they are in two 8er- 


. Vices, as it- were: they are under two 


parents — natural and adopted. This is a 
unique pattern where the Army mem- 
bers remain with one foot in the Army 
and the other in the Survey of India, 
There is no total integration of the Army 
personnel into the Survey Service. They 
are in it and yet out of it. Absent suck 
complete integration; Article-14 or i6 
cannot be invoked. Rule 5 cannot, there- 
fore, be struck down as constitutionally _ 
obnoxious. W. P. No. 1269 of 1975, D/- 
5-9-1975 (Andh Pra), Reversed. 

(Paras 12, 13, 28, 43, 44, 52, 53, 62). 

(B) - Constitution of India, Arts. 133, 
141 — Costs — Appeal allowed — Costs 
when not allowed, (Civil P. C. (1908), 
S. 35). 

Intricate constitutional questions when 
decided by the S':preme Court to de- 
clare the law under Art..141 should be 
an exception to the conventional rule of | 

following the event unless other 
circumstances warrant. (Para 68) 
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(1975) 1 SCR 449: AIR 1974 SC 1631: 
1974 Lab IC 1103. 49 
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Lab IC 1 57,-59, 60 
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. (1970) 3 SCR 481:. AIR 1970 SC 2178 51 


(1967) 2 SCR 703: AIR 1967 SC 1427 50 


. (1963) 2 SCR 353: AIR 1963 SC 222 


, 57, 58 
1983 Supp (2) SCR 169: ATR 1983 SC 913 

Ea 50 
(1956) SCR 267: AIR 1956 SC 479 57. 


Mr. L. N. Sinha, Att. General for India 
(M/s. E. C. Agrawala and Mr. Girish 
Chandra, Advocates with him) (in C. A. 
Nc. 1755 of 1975); Mr. ł}. P. Rao, Sr. Ad- 
vocate (M/s. M. S. Ganesh, A. K. Gan- 
guli and T. V. S. Narasimhachari, advo- 
cates with him) (in G A Noa 1754 of 


-tests . ab ` 
„extra. :They can be recalled by the:Army . 
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1975).: for Appellants; Mr. P. Govindan 
Nair, Sr. Advocate, 
Advocate (M/s. Bishamber Lal, Miss 
Munisha Gupta and Mrs. Baby Krishnan, 
Advocates with them), for: Respondents 
Nos. 1-2 in C. A. No. 1754 of 1975 and 
C. A. No. 1755 of 1975. . 


. KRISHNA IYER, J.:— These two sis- 
ter appeals have gained access to” this 
Court by certificate under Article 133 
and project a ‘service dispute’ between 
the Army and civilian wings (both en- 
gineers) of the Survey of India. The con- 
stitutional missiles used, with success, 
in the encounter in the High Court by 
the ‘civilians’ to shoot down the ‘mili- 
tary men’s preferential claims under the 
relevant service rules, are Articles 14 
and 16. And here, in this Court, the 
Army wing is fight'‘ng back to repulse 
the civilian: wing by defusing the war- 
head of these two fundamental rights, 
Military imagery vivifies -the litigative 
havoc when sectors of our public ‘ser 
vices go to battle against each other, 
though there is so much else to wage 
war against in the service of the people. 


2. A narration of facts falling within 
a short compass will unfold the real 
issue, revolving round the salary, senio- 
rity and de facto promotional disparity 
inter se, which has sparked off the for- 
ensic war. The Union of India, one of 
the appellants, supports the stand of: the 
military sector of the Survey Service, if 
we may so designate it. A survey of the 
story of this conflict suggests the som- 
bre thought that unending litigation, af- 
fecting the public services with  inevit- 


able impact on morals and efficiency, is - 


becoming an epidemic in courts even 
among strategic cadres and sensitive sec- 
tors — a matter almost for consternation 
which surely must kindle a search for 
constitutional alternatives for resolution 
of service questions without large num- 
bers of civil servants being locked in 
long-drawn-out legal struggles. Does the 
experience of 30 years under the Consti- 
tution indicate that, save where funda- 
mental constitutional issues arise, Whit- 
ley Councils, Service Tribunals and other 
specialised adjudicatory agencies, with 
the imprimatur of finality, are a more 
pragmatic mechanism of Service Justice? 


3. The factual setting, sufficient to 
unravel the constitutional contention, 
may now be delineated. Both the appeals 
against the’ judgment of the High Court 
of Andhra Pradesh cover the same sub- 
ject-matter, although one of them is by 
the Central Government and the 


AS Iyer v, V; Balasubramanyam 


Mr. A. K. Sen, Sr, 


other | 


ALB. 


by the members of the Survey of India 
from among the Defence personnel, and 
both have been. resisted on the same 
basis by the civilian recruits to the Ser- 


vice. A common judgment will dispose 


of both the cases but we must be 
from the very beginning to get a' (hang) 
of the controversy. 

4. The genesis of the Survey of India, 
its life before birth, its genetice composi- 
tion and hereditary characteristics, 
mould the structúra! engineering of the 
Service and, therefore, have a bearing on 
the issues debated before us by both 
sides. While the High Court has, to some 
extent, slurred over the chronicle, both 
sides have heavily stressed before- us 
the saga of the Survey of India, each 
to lend strength to its point of view. So, 
a peep into the bicentennial biography of 
the Survey of India is a necessary exer- 
cise as a starting point. To blink at his- 
tory is to lose the living link with the 
past and to stumble in the present. Yet 
strangely, none such, Le. history of the 
Service, to serve as a lucid- background 
is given in their statement by either 
party, save incidentally. Unfortunately, 
the fine and fruitful art of presenting a 
lucent written brief is still in the long 
Indian year of the infant and we hava 
to cull out and piece together materials 
which should have been set out as a sce- 
nario of meaningful development. If 
the High Court has gone wrong the blame 
must fall in part on the Central Govern- 
ment which could and should have pro- 
jected the story of the Survey of India, 
its functional complexion and + recruit- 
ment rationale instead of leaving judges 
to run around the corridors of padded 
paper books or launch on_ speculative 
surmises. The State, the largest and re- 
sourceful and most affected public liti- 
gant, . leaves much to be desired in the 
written presentation of its cases. The 
other parties fare no better, though And 
instalments of additional information dur- 
ing the progress of the hearing has 
had to make-do for a comprehensive un-~ 
foldment. Better late than never! 


. & The story of the Survey of India 
has been narrated in its brief autodbio- 
graphy, ‘Our Department’, produced on 
the eve of its bicentennial in 1967. This. 
department was born during the days of 
Lord Clive under happy Army stars, had 
a military upbringing and, in its brilli- 
ant career, achieved lustrous exploits, 
Starting from an accident of history — 
the request of a historian, Robert Orme, 
to an East India Company administrator, 


‘Lord Clive, for a map of Bengal — the 
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Survey of India sprang to life in embry- 
onic form when Major Rennel was ap- 


pointed to execute this survey and, there- ` 


after, was cradled by the Army but 
spread out to become a dynamic depart- 
ment and developmental instrument in 
the decades ahead. In war and in peace. 
in building the nation and defending its 
security, in ‘civilian’ vehtures and mili- 
tary operations the Survey of India has 
become a National Service in the role of 
adviser on survey data and kindred ad- 
ventures. Indeed, almost all ministries 
of the Central Government and many 
States have used the services of the Sur- 
vey of India during the several Five- 
Year Plans. ‘Look before you leap’ be- 
comes in development terms, survey be- 
fore you start, and so it is that in 1967 
this great department of strategic im- 
portance is able to write its story and 
conclude: 

‘25. In short, in its ever increasing 
sphere of vast, diverse and widely scat- 


tered work, Survey of India has built. 


up a unique reputation both within the 
country and outside as a sound, distin- 
guished, and great Survey Organisation 
of the world, progressively marching for- 
ward, expanding, adapting and modernis- 
ing ‘itself and continuing its contributions 
to science, security and development. 

The personnel of Survey of India can 
legitimately take pride in the fact that 
they belong to this ancient and great 
organisation, to whom a noble, rich and 
priceless heritage has been bequeathed 
inspiring and beckoning them to greater 
heights of achievement, honour and 
glory.” : 

6. When the history of Free India 
comes to be written the proud contribu- 
tion of the Survey of India may be print- 
ed in bold and bright characters because 
almost every Department of govern. 
mental activity with welfare potential 
has the imprint of the Survey of India 
at some stage or the other, as disclosed 
in the various materials which have. come 
into our hands, through counsel, in the 
course of their submissions. The flatter- 
ing fact that the tallest peak of the 
World, Mount Everest, was named after 
the eminent Surveyor General Sir George 
Everest shows that even in the geologi- 
cal of India, this Department 
has had a hand. The different dimensions 
and directions in which the Survey of 
India has served the nation and science 
as a whole are perhaps a fall-out of its 
adventurous alliance with military acti- 
vity. 


7. During British days, it was not an 
accident that the Survey of India was 
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under the Army. It was-an inalienable 
companion of conquest and consolidation 
of defence and development — a versa- 
tile genius which may put to greater good 
in the era of Freedom and after. 

. “12. It is perhaps not so well-known 
that the work of the Survey of India has 


- special significance in matters of coun- 


try’s defence. The Survey of India has 
to organise surveys and work well ahead: 
to provide maps at the right time and. 
of the right places where Lompalgns 


The Chinese threat along the northern 
borders of the country since 1959 neces- 
Sitated diverting immediately a very 
large potential of the Department to 
carry out the work of special topogra- 
phical surveys for defence purposes in 
one of the most inhospitable and rugged 
terrains of the world — an assignment 
which cost the Department many preci- 
ous lives and many vcars of hard work. 

The bulk of military survey and map- 

ping requirements are met by Survey of 
India. Though the military survey ser- 
vice exists, -it is small and has insuffici- 
ent personnel, who carry out limited 
technical work and such staff duties as 
army requires in peace time. 
. 13. There have, thus, been many occa- 
sions for the Survey of India to be com- 
mended for its work for defence and 
development in war and peace, and for 
providing the basic knowledge of the 
land for all its users.” (1) 

8. The Surveyor General, for reasons 
of functional importance, is also the Di- 
rector of Military Survey. Topographical 
Mapping states: 

“When corrections and additions to 
maps of military importance are sug- 
gested by the Director, Military Survey, 
they should, as a general rule, be accept- 
ed by the Survey of. India”. 

It is necessary to notice the role of the 
Survey Department under the Director 


might be fought in war. 


- of Military Survey who is also the Sur- 


veyor General thus bringing out the 
interlacing of activity. Obviously, there 
is not merely sensitivity and confidentia- 
lity but also a high degree of skill which 
cannot be relaxed and an instant sense 
of discipline, which cannot be liberalis- 
ed, in view of the fact that military op- 
erations of national significance depend, 
in part; on the Survey of India and its 
service. While it is fair to emphasise that 
considerable peace-time developmental 
work is rendered by. this Department, 


(1) The Survey of India, A background 
Information— ‘Our Department’ De- 
partmental Paper No. 19, pp. 8-9. 
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penetrating wildermesses and enter- 


tains, penetra ; 
` .ing into forbidden regions cannot be: 
. minimised. 


Lt.. Col. Sandes writing on 
Military Engineer in India’ states: 
S T E E ee SA 
. thing in ‘the training 
_of India imparts to its 
` makes them peculiarly valuable in war. 
Their work develops not only self-reli- 
ance. and initiative, but a sense of respon- 
sibility. Ev centres on the ex- 


The 


“ample set ‘by the leader of an isolated — 


_ party. As a rule; he is the only. European 
in the small country. He must. have pow- 


ers of organisation and observation y 
courage, determination and endurance. 
In the-ordinary course, he must be pre- | 


_ cise to the point of pedantry, never satis- 
fied with unchecked work and abhorring 
the smallest error; yet at other times he 
must fling theory and practice to the 
winds to improvise means of rapid recon- 
naissance when danger threatens.” (2) 

9. The military history which has 
. moulded: the character of this Depart- 
‘ment has relevance and so: we quote 
again Lt. Col. Sandes: — 


“As the war spread, the survey’ stile: 
cers from India were scattered over the 
face of the earth; some on military duty 
with engineer units, others flash-spotting, 
gsound-ranging and  triangulating im 
France and Belgium; and others again 
reconnoitring and surveying in any or 
all. of three continents. They worked in 


Salonika, North and South Russia, Italy 


` Gallipoli, -East Africa, M 

Egypt, Syria, Persia, and on the shores 
of the Caspian. One commanded a bri- 
gade in North Russia, another led a Per- 


sian army. Ten officers of the Survey of- 


_ India were killed in Action, or died on 
service, during the Great War, and thir- 
teen were wounded. Many casualties oc- 
curred in the lower ranks. Such were the 
contributions of the Department towards 
`- victory in the greatest struggle of all 
time. They form a fitting climax to its 
record in the frontier wars of India.” 
(Ibid 228). - 

10. If we may sketch a few lines ` to 
` indicate the trait of the Corps of Indian 

Engineers with a view to illumine the 
- points canvassed before. us, we have to 
refer to the book by Major Verma and 
Major Anand. The authors state: (3) 


(2) Lt. Col. E. W. C. Sandes, The Military - 


Engineer in India, Vol M, p. 213. 

o Maj. S. Verma & Maj. V. K. an 
. The Corps of —— Engineers ADAPT, 
pi: o 
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_. its adventurous spirit of. climbing. moun- . `- 


which the Survey - 
officers which - 


Even in ‘the First World War (1914-18); 
Survey of India detachments went out - 


“Between. the: wars, survey and map- 
ping for the Army was done by the Sur- 


. “For the Departmen the military re- 

sponsibilities in Bea were: 
(a) ih with the Armed Forces 

on survey and mapping, à 


(b) Provision of maps required by. the 
ee a 
Afghanistan and Iran. 


(c) In the event of a war, to provide 
and equip firstly two Fd Survey Com- 


‘(d) To carry out annually a small 
amount of training in military tary survey.” 
(The a of Indian Engineers | Abi) 
p. 199 l 

ii. In many Circles, Directors of the 
Survey of India have been Office Advi- 
sers to the ‘Commander-in-Chief and 
the work done by this Department has 
had in many cases military meaning.’ 
This was reflected in’ the past in the offi- 
cer situation and personnel complexion: 


-Class I Officers were all military men 


while Class II men were civilian. građu- 
ates. Brig. Wheeler, writing of the of- 
cer situation. in British india, summed 
thus: ` : 
"Perhaps the greatest single factor af- 
fecting military. -organisation was that 
whereas: there. were nearly 60 military 


' officers in 1925, there were only 30- in 


1939, to train a civilian to be ‘sound and 
efficient soldier takes a considerable time, ` 
to train a non-survey soldier to become 


1980 


. àù .efficient surveyor, much longer, - very 
‘much longer.” :. ; 

“The military NEATE of the Sur- 
vey of- India-in the World War II © made 
it. a- strategic. instrument invisible to the 
lay but ‘invaluable to the esoteric,  — 


12. ‘We have pressed this part of the ` 


Career of the Survey of India to knock 
out the impression that its military com- 
ponent is purely a concession. to the his- 
torical staffing pattern and the lack of 
avenues for promotion to . Army engi- 
neers. It is an in-built necessity of the 
department- in national interest. We 
agree with counsel for the respondents, 
Sri Govindan Nair, that the early his- 


tory of the Survey of India as a child of 
the Army cannot become an obsession 
to distort or debunk the enormity of its 





in the case is that the court should not 


blindly accept all the preferences to the 


Army recruits as against their civilian 
brethren under the i that 
everything in the Survey of India is De- 
fence operation. and civilians. must there- 
fore accept the crumbs as shudras of the 
Service. No. Most of its work is peace-. 
time .activity of a fundamental, though 
i ble, character to promote develop- 
ment in its multitude and magnitude 
and, indeed, in its panoramic magnifi- 
cience, 





historic fact —— not merely the fact 


‘ever written by the military but its 


history ceases to be, if its. reserves of 
military manpower -cannot be mobilised 
for active duty at. an ` instant’s 


vice to the’ planned progress of. the: peo- 


pie, has a tryst with national. security . 
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‘ country’s 


13. But we cannut get away from 


notice. ` 
' The Survey of India, with its signal ser-- 
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and ‘an ‘ever-ready commitment .to’ the 
- defence requirements. This 
may. look over-drawn but embeds: a core 


‘of. truth cardinal to the issue in the case 


— why weightage to the ‘uniformed’ re- 
crits aS again ueir” counterparts. “in 


mufti’? - 


14. E E E cae ed 
is essential but not miss what exists as 
a reality.. From this angle, a legal ra- 
conteur may re-tell the story slightly 
differently... 


15. The Army in "British India © had, 
as one of its strategic operations, to un- 


dertake the survey of the interior and 


frontier of the country and had, there- 
fore, under it a department wholly man- 
ned by military personnel. After Inde- 
pendence and the enactment of the Con- 
stitution, this military. limb separated 


. from the Defence Forces, was constituted 


into a Civil Service with the Surveyor 
General at the apex and a hierarchy be- 


‘low of triple components together mak- 


ing up the Class I service. The Service, 
in its new dimensicns, was manned by 


civilian and military personnel due to 


. functional imperatives. The entry into 
- the service was at the point of Deputy 


Superintending Surveyors, save for a 
category of .promotees from Class II, 
with provision for spiralling up to higher 
positions, The posts were filled accord- 
ing to Rules framed under the proviso to 
Art. 309 on a 50:50 basis, as between 
Army engineering personnel ` dovetailed 


into the Survey of India anå civilians 


recruited or promoted or otherwise ap- ` 
pointed. P . 


16. We miss the service - perspective 


‘if we do not take a functional glimpse 


at the operational scale and range of . 
the Survey of India. What was a wholly 
military department previously - reincar- 
nated as the Survey of India, with a 
civilian inter-mix, retained its - meta- 
military personality, functionally ` and 
personnel-wise. In budgetary classifica- 
tion and administrative charge, the Sur- 
vey of India was a member of the Agri- 
culture Ministry, of the Education Min- 
istry and currently, perhaps, correctly 
belongs to the Ministry of Science and 
Technology which is pervasive enough to 
embrace Defence and Development. It is 
not right to regard this Service as a ‘uni- 
formed’ service, for:it is ambidexterous. 
But that is not really decisive of the 
issue before us. What we have to under- 
stand is not so much its genetic trans- 
migration as such or pedigree table but 
the nature of the service the Survey of 
India is expected to render, its basic 
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` functional characteristics, operational 
capabilities, futuristic uses -and, conse- 
quentially, its meaningful personne] po- 
licy and the conditions of service dictat- 
ed by the compelling necessities of these 
demands on the Service. In brief; the 
emphasis is not. on the administrative 
pigeonhole in which the Survey is plac- 
ed for secretariat or budgetary p 


nor on its lineage, nor, indeed on. the 


label ‘civil’ or ‘Defence’ but on the na- 
° ture of its duties and the relevant pat- 
tern of manpower and, most important- 
ly, the concrete conditions of recruit- 
ment and principal career requirements 
while in service, having regard to the 
strategic essence of the goals the Service 
must subserve. So. viewed, the Survey 
of India is army-oriented. Not merely 
because of heredity but markedly be- 
cause of the nation’s potential demands 
and perennial expectations from this 
specialised Service, not merely in emer- 
gency but to be always on the qui vive, 
We gather from the affidavit of the Se- 
nior Director, on behalf of the Union of 
India, that the army component is an 
inalienable requirement of the Survey 
of India if it is to fulfil its role. He 
swears : 

"Game ob the yearns for coih OF Hoe 
~gineers being one of the sources of Te 
cruitment are.as fouows: 


(a) Survey of India may need mobili- 
sation in the event of any Se ere of 
war. 

(b) The Corps of Engineer Officers in 
‘Survey of India form the nucleus around 
which mobilisation can take place 
quickly. 

(c) The small element in the - Army 
cannot cater for training and experience, 


and hence Corps of Engineer Officers are. 


kept in Survey of India which provides 
, the ideal ground for training and expe- 
rience of these officers during peace sọ 
as to keep them fully competent techni- 
cally in the event of a war or ‘emer- 
gency. 

In order to maintain an siegui: balance 
between military and civilian officers, 
and to attract the higher type of Corps 
of Engineer Officers to the Survey of 
India, 50% of the total number. of posts 
in-the Class I Cadre were earmarked for 
the Corps of Engineer Officers.” 

17. What, then, is the raison d'etre 

of this department? War means advance 
into or ‘withdrawal from territory. Op- 
erations involve identification of topo- 
graphy, climatology, environmentology, 
Tocatioh of defence: positions, marking of 
“marching and retreating positions ~ and . 
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artillery targets and paratroop landing 


positions, keeping secret strategic centres. 


and sealing them off as out of bounds — 


and a host of other surveys invaluably. 


informational and immediatély available 
for national defence. It is obvious -that 
if this be the functional relevance of the _ 


‘Survey of India, some divisions of it: 


have to be fighting fit, always on the 
alert, ready to rush to the risk zones and 


technically capable of teaming with the- 


ground forces in seasons of emergency 
and occasions of external aggression, be- 


fore and after. The Survey of India must” 


be geared to the goal of national secu- 
rity if it is to justify itself im a large 
country. of extensive mountain frontiers, 
border disputes, history of hot war, in- 
terior defence lines and military’ routes. 
Of course, our imperial masters could 
afford, at the expense of people’s wel- 
fare, to keep such a department as a sec- 
tion of the Armed Forces, idle for long 
stretches of time bút keeping their tools 
sharp for eventualities. Free India could 


not. Naturally, the country’s leaders, en- 
_ trusted with ` gubernatorial responsibili- _ 
ties in this behalf hit upon a golden 


mean of forming a separate Survey of 
India, no more a wing of Army. The 
object was understandable. A permanent 


yet considerable number of technical 


personnel. virtually idle during peace 


~ time was a luxury. Nevertheless, an in- 


strument was forged’ which preserved 
the military mood of active duty but ex- 
panded and expended its sophisticated’ 
expertise during years of peace on na- 
tional needs of other Ministries or States’ 


requirements. It reflected the duo-dex- 


terous roles and mosaic of manpower in 
its recruitment policy. Unique func- 
tional imperatives demand unique 


vival of the fittest. We see nothing 
strange in this unorthodox composition, 
although attempts to interpret the new 
scheme by familiar Service moulds may 
mislead, vas has happened in the MigD 
Court.. 

18. The Senior Director with reler 


ence to current conditions, deposes_ as. 


affiant of the Central Government: 

“Reasons for. 
tection for the Corps of Engineer 
cers are as follows: — 

(a) They suffer due to lack of higher 
opportunities of promotion to Brig. Ma- 
jor General, Lt. General and General by 
their volunteering for the .Survey of 


‘(b) They can utmost expect’ to get 
military pension as a Colonel but not as 


‘India. 


JeF- 
vice anatomy as om administrative 
experiment in the Darwinian art of sur- . 
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seniority and -pay — 
omr 
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Brig. and higher which are substantially 
higher. 


(c) They lose other perquisites like 


house rent, concessional electricity and- 
furniture facilities, concessional Form. 


‘D’ facilities, and many other conces- 


sions, 

Unless therefore, they are given protec- 
tion of seniority and pay in order to 
partly compensate their losses no Corps 
of Engineer Officer would ever volun- 
teer for the Survey of India. These were 
` the considerations for the seniority and 
pay protection for Corps ` 
Officers. l 
Even if, for arguments sake, it is ad- 
mitted that preferential treatment is 
given to Corps of Engineer Officers 
(which it is not), it is done under the 
ruies which have been framed based on 
the differences between the various 
Sources of recruitment, and the said. dif- 
ferences have a reasonable relation to 
the nature of the office to which recruit- 
' ment is made. Thus, the appointment, 
and terms and conditions of the Corps 
of Engineer Officers can legitimately be 
substantiated on the basis of valid classi- 
fication.” 


19. At this point we must eye at close 
quarters the Survey of India (Recruit- 
ment from Corps of Engineer Officers) 
Rules, 1950. Primarily, it relates to . the 
recruitment from the Corps of Engineer 
Officers. The relevant pari of Rule 2 
runs thus: 


"2. Recruitment: A Corps of Engineer 
Officer for appointment to the Survey of 
India should at the time of appointment 
normally have not less than three and 
not more than six years’ commissioned 
service, but this rule may be relaxed in 
exceptional cases.- Corps of 
Officers shall apply for appointment to 
the Survey of India to the Military Se- 
cretary, through the Engineer-in-Chief, 
who will transmit the applications to the 
Surveyor General. The Surveyor Gene- 
ral will maintain a list of such appli- 
cants, as, after making the due enquiries, 
he considers to be suitable for appoint- 
ment. When a military post falls vacant 
and the Military quota has not been filled 
the Surveyor General shall nominate an 
Officer or Officers from the above list.” 

20. This Rule postulates a military 
quota which takes us straight to Rule 11: 

“1l. Method of recruitment to ‘Survey 
of India Class I Service. 

All future recruitment to the Survey 
of India Class I Cadre will be as follows: 


1. From Corps of Engineer Officer: 50% 
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of Engineer. 


Engineer. 


y 
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2. From promoted Class n Civilian 

Officers: 25% - 
3 From direct recruits = oe 

examination through the U. 

S. C.: 25% ee 
The military recruits to -Class I Service 
enter thè Deputy Superintending Surve- 
yor’s (hereinafter referred to as D.S.S.) 


_ position in the Service from where they 


rise on promotion as Superintending 
Surveyors (hereinafter referred to as 
S.S.) Deputy Director: and Director, the 
top post being of Surveyor General. 
These promotion posts are available for 
all the categories of entrants as has been 
clarified in the ‘later set of Rules called 
The Survey of India’ (Class I Recruit- 
ment) Rules, 1960. => 


21. Before we part with the. 1950 
Rules, it is necessary to place accent on 
some aspects of the military officers and 
their career in the Survey of India. Their 
sojourn in this new Department is not 
an exit from the Army but a long fur- 
lough, as it were. For all practical pur- 
poses, they retain their military position 
and remain under military control and 
are liable to be called back for regular 
army service. It is a kind of provisional 


‘adoption into a different family but with 


the ties in the natural family kept in- 
tact. 


22. A corps of Engineer Officer will be 
qualified for recruitment only if he is in 
commissioned service for between three 
and six years. Then he is to go through 
a two-year period of probation during 
which he is to pass tests. If he is not 
good, he gets back to military duty and 
even if he makes good, he has an option 
to revert to military employment. Even 
after confirmation, the officer may revert 
during the first 20 years of commissioned 
service on his own request. Even there- 
after, with the approval of the Govern- 
ment, he may revert permanently to mi- 
litary duty, save in the case of those who 
fall under Rule 4 (c). If an officer re- 
tires from the army that will involve 
retirement from the Survey of India too, 
save in the case of those who are Colo- 
nels or Lt. Colonels, covered by R. 4 (c) 
and retire from the army only for the 
reason that they Have attained the re- 
quisite age limit. Such persons under 
Rule 4 (c) may continue in the Survey 
of India until the age of superanntation 
from civil employment. It is important to 
note that an officer may be reverted per- 
manently to military duty if he is no 
longer needed in the Survey of India on 
account of reduction in strength or un- 
Satisfactory work. :He may also be re- 
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verted temporarily ‘to military auty i 
grounds given in. Rule 4 (f). 


23. Another remarkable rule is R 8 


which speaks of wearing military. uni- 
form, ‘while in civil employment if the 
incumbent is willing to observe the cour- 
tesies due to military officers of superior 
ranks. . Rule 9 is extremely significant 
and reads thus ; 

9. ' Military Promotion:— A 
officer in the Survey of India is ed 
to keep himself efficient: as an army offi- 
cer and will have to pass such promotion 
examinations, etc. as may be laid down 
for other military officers of his rank and 
corps; such military confidential reports 
will be submitted on him as may be re- 
‘quired by the military authorities. Mili- 
tary Confidential Reports will be initiat- 
ed and submitted in accordance with the 
procedure laid down in Special Army 
Order 24/S/51 as amended from time to 
time. 

Military officer in the Survey of India 
will be considered for military substan- 
tive promotion in turn with others `in 
their corps’ and their fitness for such 
promotion will be judged by their con- 
fidential reports.. 

-After completing his normal persed: as 
a Lt. Colonel an officer will be eligible 
for promotion to full Colonel and above 
provided that : 

(i) he is a substantive Director or above 
in the Survey of India: 

(ii) there is a vacancy in the number 
of posts for full Colonel and above re- 
served for military officers in the Survey 
of India. 


24 Rule. 10 is..also meaningful be- 
cause the army officers in the Survey of 


India when they rise to higher positions 


- get equivalent rise in the Army. There 
are a few more aspects. which perhaps 
may complete the story but the thrust 
of the submissions made by the learned 


Attorney General on the strength of these . 


rules is that the Army Engineers are not 
‘integrated with or incorporated into the 
Survey of India Class I Service in toto, 
There is a partial assimilation but a sub- 
stantial separation persists. Once an 
Army Engineer, always an Army Engi- 
neer, is the gist. Absent integration, Arti- 
Cle 14 is out of bounds — such is the cu- 
mulative effect of the Service Rules, 1950 
according to the learned Attorney Gene- 
ral. We will presently examime his claim 
which has been rejected by the High 
Court. - 

25. Indeed, the pivotal. point of this 
case is perhaps the nature of the Service 
with special reference to Articles 14 and 
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-16 viz,- the integration: of the two sour- -` 


ees into a common pool ‘and the imper" :. 
missible de facto bifurcation ` of the two ~ 
strands in promotional streams in’ the 
years ahead. Also, the myth of Defence 
needs and consequent preference for mi-: 
litary recruits. The High Court rightly 
pi sores the crucial question, when it 
a 


Thus, the bone of contention of the re 
spondents is that the very nature of the 
work undertaken and done by the Sur- 
vey of India is related to Defence pum — 
poses and the officers recruited from the 
army engineering corps are specially . 
trained for this purpose. This, according 
to the respondents, is the reasonable con- 
nection between the. classification. and 
the object. that is sought to be served in © 
recruitment tò Class I serviee of ae sur 
vey of India. 


28. The conclusions‘ reached by the 
High Court also deserve to be set down 
at this place to facilitate a clear under- 
standing of our approach and the basie 
finding .of fact reached by the High 
Court. The respondents have heavily re- 
Hed upon this finding and have legiti- 
mately lashed the appellants’ plea as un~ 
presentable in the face of this finding: of 
fact. The learned Judges observed : 


This claim, however, is not made out” 
before us. We have already referred to _ 
the various affidavits filed by the parties, 

In the original counter-affidavits filed by 
respondents, the stand taken is that be- 
cause the rules provide. for special privi- 
leges, they are being given to the army 
personnel and so the equality concept is 


‘not. violated. That is really begging the 


question. When the ers complain 
that the rules made in this behalf vio- 
late the equality concept as enunciated 
in Articles 14 and 16, it would be futile 
to reply to that argument by saying that 
the rules so provide. In the later affida- 
vits some attempt is sought to be made 
to point out that the nature of the work 
carried on by the Survey of India de- 
partment is essentially. connected with 
Defence of India and that the officers re-- 
cruited from. the Army Corps of Engi-~ 
neers are specially trained for this pur- 
pose. On the basis of:the material placed 
before us, we are not inclined to accept 


that the work: done by the Survey of 


India department is essentially of the na- 
ture and character required for defence 
purposes. It may be that along with se- 
veral other surveys carried on by this 
Department, it does survey work which 
is useful to the Defence department, 
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rial placed before us,- it :could be -seen 
that the survey work- done by: the. de- 
partment is mostly concerned with .the 
development projects. and preparation. of 
maps for various Ministries, State Gov- 
ernments, publie sector projects and other 
civilian agencies, The annexure filed 
along with the additional reply affidavit 
filed by the petitioners show that the 
Survey of India is a national survey or- 
ganisation. It appears to have surveyed 


guite a large number of development - 


projects during the three plan periods. 
The department might. have prepared 
' some maps useful for the defence pur- 
' poses. But that is only part of the work 
and incidental to the nature of the sur- 
‘vey it carries on. Its work does not ap- 
pear to be Defence oriented. The survey 
_ done by the department is utilised by 
several departments of the Central and 
State Governments, public sector pro- 


jects and other civilian agencies. lt is, 


therefore, making a tall claim to say 
that the survey is essentially of Defence 
nature. Further, there is nothing to show 
that even if the work related to Defence 
purposes the civilian officers are not em- 
ployed or engaged. Thus, the Survey of 
India appears to be a. civilian department 
with a civilian budget. Further, when- 
ever there is an emergency there is no- 


thing which prevents or bars the Gov- 


ernment of India. from calling upon the 
civilian officers also to serve on the bor- 
der. It is the stand of the petitioners 
that if 25 army belonging to 


the Survey of India were called to the ` 


border area in 1962 war, as many as 70 
civilian officers belonging to Class I and 
Class II categories were called to work 
in the same area. They also assert that 
just like the Defence ent uses 
some maps prepared by the Survey of 
India, the Forest Department, G. S, L, 
P. W. D. ete., also use the maps. So we 
are not inclined-to hold that the nature 
of the Survey and work carried on by 


the Survey of India department is large- 


ly defence oriented. 


27. Even at this stage, we may refer 
to the High Court’s view about the. his- 
torical background of this Service: 


It is, further, stated by the respon- 
dents that the historical background also 
supports recruitment of as much as 50% 
of Class II officers from the army engi- 
neering corps; Some reports are sought 
to be relied on in this connection. “This 
argument overlooks the fact that we are 
not concerned with the situation as it 
obtains in Independent India and not in 
British India.. It is true`thát some at- 
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of ._.Independence-to attract -officers ‘from 
the army engineering corps into Survey- 


of India department. But as in. 1950, 1960, 


1962 and 1974 Rules generally show, the 
work done by the department is essen- 
tially civilian in character. The impugn- 
ed rules will have to be examined in the 
light of the circumstances that are now 
prevailing ever since Independence sand 
not on the so-called - historical back- 
ground which has, in any case, become 
arc ‘ : 

In regard to the special training -given 
to the army personnel whichis said to 
justify the classification, it appears to us 
that this claim is not tenable. If the 
army personnel are given training in field 
engineering for 9 months and for 3 years 
in the Military Engineering College, 
Kirki, the qualifications required for di- 
rect recruitment of civilians are no lesa 
valuable. Largely, only engineering gra- 
duates are recruited directly. They have 
equal engineering experience. Further, 
it does not appear that the army officers 
had been given any survey training 
when they were in the army service. It 
is not, therefore, possible to say that the 
recruits from the army are better quali- 
fied than the civilian direct recruits. The 
promotees from Class II have, behind 
them a very long experience of not less - 
than ome decade in the work undertaken 
by the Survey of India department. With 
this long. experience of survey work, 
particularly belonging to this department 
behind them, we do not see any justifi- 
cation for their being ated 
against in favour of army officers. We 
are not, therefore, prepared to accert 
that the army personnel in the Survey of 
India department have had any longer 
or better training required for Survey 
of India than either the direct recruits or 
promotees from Class IT service to 
Class I service. The latter two categories 
appear to: be as qualified and as experi- 
enced as the army officers to carry out 


' the work of Survey of India. The only 


conclusion that is possible from the 
above discussion is that this classification 
made under the impugned rules between 
the army personnel and the civilian per- 
sonnel has no reasonable connection with 
the object that is sought to be served. 


28. We demur. Why? The 1950 Rules, 
in our view, have two prominent fea- 
tures which are basic. The first one which 
we have already emphasised is that the 
military nominees do not shed their arm 
sérvice and merge into a new Service but 
undergo a partial absorption and pre- 
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serve a substantial separateness. The se- 
cond feature, which is perhaps more 
burtful to the civilian sector, turns on 
Rule 5 which provides for seniority. The 
rule runs thus : 


5. Seniority. — (1) On first appointment 
‘van officer will be in the grade of Deputy 
Superintending Surveyor (formerly As- 
sistant Superintendent) in Class I Service 
of the Survey of India. 

(2) The seniority of military officers 
inter se will remain the same as in the 
army. 

(3) The. seniority of military officers 
vis-a-vis directly recruited civilian off- 
cers will be determined by the year of 
allotment which will. depend: | 
- (i) in the case of military officers, on 
the, date of first commission including 
ante date, if any; and 

(ii) in the case of directly recruited 
civilian officers, on the date of appoint- 
ment ante-dated by two years. 


(4) Civilian officers directly recruited ` 


on the results of any one examination 
will be junior to those recruited on the 
results of earlier examinations and se- 
nior to those recruited on the results of 
later examinations, the seniority inter se 
of those recruited in any one year being 
determined according to the order of 
merit in which they are placed by the 
Union Public Service Commission in me 
‘qualifying examination. 


(5) Among those allotted to the same 
year, military officers will rank senior to 
directly recruited civilian officers. . 


29.* Rule 5A deals with promotion — 
officiating and substantive. A qualifying 
two-year probation and a further three 
years’ service are a sine qua non for sub- 
stantive promotion. But officiating pro- 
motions .are apen to all. the officers, 
preference being given to those who 
have done more years of actual survey 
work, regardless of seniority. Even offi- 
ciating posting needs the qualifying ser- 
vice of two years and three years, ear- 
lier referred to. In this regard, the 
Class II officers who are directly pro- 
moted as S. S. have a definite advantage 
over the military men. But when it 
comes to confirmation in substantive pro- 
motion posts, the military. personnel opt- 
ing into the Survey of India get the ad- 
vantage of Rule 5 which bestows on 
them the added benefit of the period of 
service from the date of first commission 
in the Army which may be anything be- 
tween three to six years as against two 
years of ante-dated service which the 
civilian officers are entitled to tack on. 
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- 30. The 1960 Rules also require to bë 
examined befọre we proceed to a discus- 
sion.: Rule 3 speaks of the sources of re- 
cruitment or appointment: Direct re- 
cruitment of qualified candidates, pro- 
motion or transfer from another service, 
appointment from the Corps of Engineer 
Officers of the Ministry of Defence and, 
rarely, admission of other qualified per- 
sons — these are the methods of entry 
into the service. A direct recruit must 
be a graduate with Mathematics or the- 
holder of an Engineering Degree (there 
are other alternatives which are of mi- 
nor significance). Rule 20A, which was 
an amendment made in’ 1965, insists that 
every person in the Service, appointed 


after the 1965 amendment, ‘shall be li- ` 


able to serve in any defence service. or 
post connected with the defence of India, 
for a period of not less than four years”, 
including the training period. This, inci- 
dentally, emphasises the military adap- 
tability expected of the Service. Rule 22 
is important ; l 
' "22. Seniority — . (a) On the first ap- 
pointment an Officer will.be in the grade 
of Deputy Superintending Surveyor 
(formerly Assistant Superintendent) in 
Class I Service of the. Survey of India. 

(b) The seniority of military officers 
inter se will remain the same as in the 
Army. 

(c) The seniority of military officers 
vis-a-vis directly recruited civilian off- 
cers will be determined by the year of 
allotment which will depend: 

(i) in the case of military officers, on 
the date of first commission including 
ante date if any, and 

(ii) in the case of directly recruited 
civilian officers, on the date of appointe 
ment ante dated by two years. 

(d) The relative seniority of all direct 
recruits shall be determined by the or- 
der of merit in which they are selected 
for such appointment on the recommen- 

of the Union Public Service Come 
mission, persons appointed as a result of 
an earlier selection being senior to those 
appointed as a result of a subsequent se- 
lection 


(e) Among those allotted to the same . 
year, military officers will rank senior to 
Sirectly recruited civil officers. 

31. Another rule which must be 
mentioned for a complete understanding 
is to the effect that Class II ofi- 
cers, when er ipa to Class I, are di- 
rectly appointed as S. S. and, therefore, 
can skip the lower position of D. S. S 

$2. In 1970, the promotional scheme 
was slightly. modified, but the thrust of 


A 
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the argument. that military engineers en- 
joyed an advantage remained. 


33. The attack made by the, civilian 
wing, consisting of two groups, namely, 
direct recruits and Class II promotees, is 
against three key rules of the 1950, 
scheme, viz, Rules 5, 5A and 11 and, of 
course, their corresponding 1970 provi- 
sion based on Articles 14 and 16 and the 
High Court has substantially acceded on 
the basis that seniority prescriptions are 
based on irrelevant criteria and arbitrari- 
ness is writ large in some of the impugn- 
ed provisions. The Court has struck down 
Rules 22B, 22E of the 1960 Rules and 
Rules 5 (2), 5 (3), 5 (5), 7 and 11 of the 
1950 rules. However, the Court has cir- 
cumspectly declined to open the Pan- 
dora’s box and restricted the refixation 
of seniority and review of promotions 
“only from the date of the filing of the 
writ petition viz. 5-3-1974, because if we 
do’ it from a back date, it. would be un- 
settling the promotions that had already 


been given before a challenge is made by 


the petitioners.” 


34. This comprehensive narration is 
sufficient to inaugurate a discussion on 
the merits of the contentions after a for- 
mulation of the critical issues. 


35. The points urged by the jane 


Attorney General are twofold. Neither 


Article 14 nor Article 16 is violated be- 
cause the Army recruits and the civilian 
entrants do not march into a common 
pool within the service of the Survey of 
India. There are two sources or streams 
which flow into the Service but remain 
immiscible layers. Since the constitu- 
tional mandate of equal treatment ap- 
plies only to equals; it cannot apply to 
the given situation. Secondly, assuming 
there is a united cadre, even then Art. 16 
cannot invalidate the weightage for se- 
niority assigned to the military recruits, 
since sensible supportive discretion 


having a rational relation to the object” 


of the Service exists and that is sufficient 
panacea to cure the infirmity of differ- 
ential treatment. He further pressed that 
it was perfectly permissible, having re- 
gard to the different sources, to prescribe 
a weightage at the time of the entry into 
the Service. And, in the present case, the 
weightage is only at the time of entry 
into the Service. Thereafter, they are 
treated as equal for all purposes of pro- 
motion and what manifest advantage is 
derived by the military man in their 


' career is a consequence of the initial 


addition of the commissioned service for 
the purposes of seniority. — 
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36. These positions have been con- 
tested by Sri Govindan Nair, for the re- 
spondents, who has further argued that 
it is not proper for this Court to upset 
a finding of fact by the High Court un- 
Jess there be somethmg palpably 
erroneous on the .face of the judg- 


ment, This is true and we should 
not slightly interfere save where 
there is a grave error. Before we 


discuss these points, we must clear the 


- ground regarding the necessity of the 


military presence in the survey Service. 
We have already quoted from the affi- 
davit on behalf of the Union of India, 
which gives condensed reasons for induc- 
tion of army engineers into the Survey 


of India. That terse statement crystallises 


all that we have stated at some lapa 
earlier in this judgment. 


37. An S. O. S. and the Survey of In- 
dia must go into action, may be in the 
war-torn area, may be for post-truce 
measurements. More military survey lite- 
rature was placed in our hands by the 
learned Attorney General, making up for. 
earlier defaults, to drive home the point 
that multifarious though the Survey’s 
operations are, it does discharge duties 


 gècret, sensitive and strategic for Defence 


recruitments which necessitate the main- 
tenance of an Army Engineering compo- 
nent willy-nilly. l 

38. This backdrop serves to highlight 
the issues on which we may turn the 
focus. We may now enter the area of 
encounter. What was a thoroughbred 
Military Engineering Corps suffered a 
metamorphosis by 1950 when a new set 
of-rules of recruitment, composition and 
conditions of service, consistent with the 
new vision, rainbow of responsibilities 
and switch over to civilian department- 
alisation, was brought about. 


39. A critical dissection of the present 
set-up yields the result: While army en- 
gineers are definitely needed and are not 
expendable, the civilian accent on deve- 
lopmental work and the like justifies 
opening up the Service to recruits and 
promotees, non-military in source. Guid- 
ed by this flexible realism and acting 
under the proviso to Article 309 of the 
Constitution, the President of India has 
made Rules in 1950 to regulate the re- 
cruitment and conditions of service of 
the army personnel coming into the Sur- 
vey of India. The anatomy of the 1950 
Rules is important. It reserves 50 per 
cent for the military Engineers by way 
of entitlement quota out of the total. 
number to be recruited over a year as 
D..S. oe eee mee cent was to’ 
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tien recruits from the open market and 
the-Class II officers, But, by an amend- 


ment-of 1965, a modification was made. 


- to the effect that the promotees. from 
Class IT would enter the Class I Service 
directly as.S.S. and not as D.S.8. Thus, 
the total number of vacancies each- year 
at the D. S. §. level has to be filled by 
recruitment in the proportion of 50 and 
25. To illustrate for clarity, if there are 
75 D. S. S. vacancies in a given year, 50 
of them are reserved for military nomi- 
' nees and the remaming 25 are filled 
up by direct recruitment from the 
Civilians, The expression ‘recruitment’ 
definitely means enlisting anew into a 
Service and so it may be taken that the 
army engineering quota is 50 out of the 
7% and the remaining 25 belong to the 
_ civilian a 


49. . By way of contrast, the members 
of the Class II Service have a quota of 
25 per cent but that proportion is to be 


worked out, in terms of the extant rule, 


not based on the number of vacancies at 


the S.S. level but by a calculation of the 


total number of posts at the S. S. and 
-higher levels in the Service. The total 
number of S. S., Deputy Directors and 
. Directors’ will be added up and 25 per 
cent thereof will be recruited by promo- 
tion from Class II Service. The recruit- 
ment is only to the 3s of Su tend- 


ing Surveyors, although the number of 
be so promoted is based upon” totalling 
up to various posts at. and above the 
3. 3, level, i l 


di. The total number of vacancies at 
the DSS level for each year shall be di- 
sided in the ratio of 2:1 (50 per cent for 
the Army Corps and 25 per cent for di- 
` rect recruits). 


be filled by those candidates. The 25 per 


cent seats to be filled by direct recruits 


shall be filled only by such recruits. Even 
tf enough direct recruits. are not avail- 
able they will not be filled up by the 
army nominees but shall be kept vacant 
to be carried forward and filled in later 
years by such direct recruits. A reason- 


able period for the carry forward scheme - 


will be 3 years, not-more. Likewise, 
military vacancies. at the DSS level each 
year shall be filled only by such nomi- 
‘gees. If enough such hands are not avail- 


~ able, a similar procedure of carry for- 


ward will govern. For the SS posts 25 
per cent belongs to promotees from 
Class II officers. The total number- will 
be worked out by adding all the- posts. 


A. S: Iyer v, V. Balasubramanyam >' 
-have been divided equally between civi- 


‘ mount duties in times 


The 50 per cent reserved. 
for the army corps shall be available to ` 


of SS, ‘Deputy Directors and Directors - 
and Surveyor General and allotting one-. 
fourth of it as the quota for Class I 
promotees for appointment as SS. Such 
is .the reasonable interpretation of tha 
Fule.. - e s 

42. Now we come to the bitter. bone 
of contention between the parties. Why 
should the 50 per cent of military re~ 
cruits be given a- special weightage? 


Should not all entrants into the DSS be 


treated alike without being afforded a. 


-handicap in the race? We see no diffi-' 


culty in upholding this weightage, once - 
We accept the reality that the. military 
portion of the Survey is a compelling 
factor for national defence. We hold, on: 
a study of the materials already advert- 
ed to, that sans the army engineers the 
Survey of India will become a func- 
tional failure in discharging its para- 
of war and 
in spells of peace, defence spreads beyond 
hot war or cold war and sustains the ` 


sense of security by a state of ever-. | 


readiness. There is enough literature to 
establish that the work done by the army 
wing of the Survey is far too important 
to be played with and such work is best 
done by that wing. z T 

43. The military recruits, as has been 
already observed, are commissioned offi- 
cers with 3 to 6 years of service. They 
have a- certain salary scale and period of | 
service when they are baptised into the 
Survey of India. Giving due weight to 
these factors, Rule 5 lays down the cri- 
teria for seniority as between the mili- 
tary sector of recruits and the civilian’ 
counter-parts. What needs to be appre-' 
ciated is that for the very efficiency of 
the Survey of India, a substantial. army 
element is structurally essential. Army 
engineers are invited into this Service ` 
not because this department historically . 
belonged to the Defence Forces but be- 
cause it cannot minister to one of the - 
major objectives of its creation if it does - 
not have engineers with military train- 
ing, aptitude, courage, discipline and 
dare-devilry in hours of crisis. The ne- 
cessity of the survey, not opportunity. to . 
the armymen, has determined the need | 
to attract and, therefore, to allot a quota, 
in the upper echelons, viz.. Class I,.. for 
military engineers. This, in turn, has de-’ 
siderated the offer of reasonable terms.. 
and conditions for army men to. join the ~ 
Survey of India. The military engineers 
belong to the Corps of Engineer Officers. 
They are commissioned officers with ser- 
vice of 3 to 6 years befcre coming into : 


. the Survey which needs, not. raw engi- 


neers, - but men with. some. experience.: , 


1980 


They have prospects 

in the Defence Department. Why should 
they look at the Survey if on entry they 
-are_ to lose their commissioned service 
and begin the rat_race with civilian 
freshers? Why should they suffer pay cut 


by walking into the. Survey. of India? It. 
is, therefore, fairly intelligible and ba-- 


sically equitable to allow military en- 


gineers credit for commissioned service 


and protection of already earned ERE 
salaries. 


44. The reasoning is siraple. The func- 
tional compulsions of the Survey of In- 
dia require army engineers to be induct- 


ed, say half its’ Class I strength. These - 


engineering offiecrs have to possess some 
years of experience. How, then, can they 
be attracted into the Survey except by 
assuring them what they were enjoy- 
ing in their existing service, viz, credit 
for the years under commission in re- 
ckoning seniority and fitment of their 
salary at a point in the scale of Class I 
officers so that, by way of personal pay 
or otherwise, a cut may be obviated. This 
is not discrimination or favoured treat- 
ment .but 
of necessity, you want and must 
therefore, they 
being paid ip the Army and 
give service credit for the years on 
commission because you need men with 
specified years of commissioned service. 
To equate them with unequal civilian 
freshers is precisely the procrustean ex- 
ercise which is unconstitutional equality 
anathematised by Article 14. 


. 45. Let us eye the issue from the 
egalitarian angle of Articles 14 and 16, 
ft is trite law that equals shall be treat- 
ed as equals and, in its application to 
Public services, this simply means that 
once several persons have become mem- 
bers of one service they stand as equals 
and cannot, thereafter, be invidiously 


differentiated for purposes of salary, se-- 


niority, promotion or otherwise based on 
the source of recruitment or other 
adventitious factor. Birth-marks of pub- 
lie servants are obliterated on entry into 
a common pool and our country does not 
believe in official casteism or blue blood 
as. assuring preferential treatment in the 
future career. The basic assumption for 


the application of this principle is that. 


the various members or groups of. re- 
eruits have fused mto or integrated as 
one common service. Merely because the 
sources of recruitment are different, 
there cannot be apartheidisation within 
the common. service. . 
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46, The case of the Army engineers is 
Rot that they should be given ‘ethnic’ 


` preference in official life because of mili- 


tary superiority. They merely plead that 
unequals should not- be forced into 
equality without regard to their rights. 

are unequal because their 3 
to 6 yéars- of commissioned service can- 
not be wished away when brought into 
the service shoulder to shoulder with 
raw recruits. Secondly, their salaries are 
higher and that should not be forfeited 


© as punishment for entering the Survey 


Service. Not that the salary difference 
must be perpetuated but that at the point 
of entry into service their commissioned 
service and personal pay should -be pro- 
tected. The Service Rules safeguard both 
these — a just gesture without which 
many army engineers may not care to 
Fespond and the ‘efficiency’ factor of the 


Survey Service will fail in their absence. 


4%. The learned Attorney General 
also adopted the precedentially sancti- 
fied route of escape from the magnetic 
fleld of Articles 14 and 16, that if the two 
sources of entry never really flowed into 
a homogenised sangam but remained the 
Ganga and the Jamuna, no question of 
equality arose. A common pool where 
the plurality meets is a necessary postu- 
late for the application of the equalist 


‘mandate. Here the army engineers, it is 


apparent from the rules, essentially con- 
tinue to be army men but wear pro tem- 
sabe Survey apparel, to be doffed any 

time specified in the rules themselves. 
Resultantly, the military and civilian 
members remain immiscible layers save 
for some purposes. The condition of in- 
tegration of men from the divergent 
sources being absent, rulings have held 
Article 16 is out of the way. Once it is 
agreed or found that at the entrance 
point the army engineers are justly given 
credit for the commissioned service 
which they carry with them. There is no 
further dicrimination while in service on 
the score that they come from the Corps - 
of Engineer Officers. All that happens 
thereafter is merely a manifestation 
of initial advantage of credit for commis- 
sioned service: For this reason, we nege- 


‘tive the case of discrimination. 


48. The relevant rulings not to .bur- 
den but to brighten the points urged, 
may be referred to. In B. S. Gupta’s case 
(1975) 1 SCR 104 at p. 115 where Art. 16 
was agitated in a battle between pro- 
motees and direct recruits, one facet of 
Service Jurisprudence was illumined. We 
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- When considering this point it must be 
Clearly understood that his Court is not 
concerned with Govt.’s policy in recruit- 
ing officers to any service. Government 
runs the service and it is presumed that 
it knows what is best in the public 


interest. Government knows the calibre - 


of candidates available and_it is for the 
Government to determine how a parti- 
_ cular service is to be manned — whether 
- by direct tecruits or by promotees or 
both and, if by both, what should be the 
ratio between the two sources having re- 
gard to the age factor, experience and 
other exigencies of service. Commissions 
and Committees appointed by the Gov- 
ernment may indeed ‘give useful advice 
but ultimately it is for the Government 
to decide for itself 


In the next place we have to aanbe 
that it would be wrong to pronounce ad- 
versely upon the new seniority rule 
merely because of its impact on the for- 
tunes of any particular individual offi- 
cer. Nor will it be correct to point that 
an. individual officer ‘A’ would have 
fared better if the old: quota rule and 
weightage rule had been restored. [Ibid 
at p. 116.) 

. We have to take an overall view to 
determine whether the rule now framed 
by the Government to determine senior- 
ity is just and fair. (1975) 1 SCR 104 
at p. 120. 

A total conspectus does not persuade us 
that anything grossly unfair has been 
perpetrated. 


' 49. Absent. fusion into one integrated 
service, Article 16 is not attracted, is a 
praposition entrenched by precedents. In 
Shujat Ali’s case, (1975) 1 SCR 449 at 
p. 481 this court pithily put it: 

The two categories of Supervisors were 
thus never fused into one class and no 
question of unconstitutional discrimina- 
tion could arise by reason of differential 
treatment being given to them. 

50. We have read Shelat, J’s observa- 


tions in Wadhwa’s case, (1973) 1 SCR gou l 


at p. 635 to reinforce our view: 


The principles on which discrimination 
and breach of Articles 14 and 16 can be 
said to result have been by now so well 
settled that we do not think it necessary 
to repeat them here once again.. 


To sum up the position, the two ser- 
vices were from as early as 1937 and be- 
fore, separate. At no stage, even after 
provincialisation was decided upon and 
the principles of its implementation were 
drawn up there was any integration of, 

the two. In fact, after considering the 
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alternatives which the Government had 
before it, it opted, on consideration of. 
difficulties of E for the alter- 
native of keeping the two separate. _ Ibid 
at p. 639. 

No principle under “Article 14 or Arti- - 


s Å-A 


ele~“ 16 is involved if such an integration 


was not brought about, for, considering | 
the past history of the two services and - 
the differences existing between them,’ 
Government could not be required to 
fuse them into one upon any principle 
emanating from the two Articles. Ibid 
at p: 640. 
Going backwards still further, we_ find 
Ayyangar, J. in Joginder Singh . (1963) - 
Supp 2 SCR 169 at p. 189 emphatically 
enunciating the same proposition: 
If, as we hold, there was no integra- 
tion (and integration has no meaning un- 
less it is complete, for there is no such 
thing as partial integration) either ex- 
pressly or by necessary implication, it 
would follow that it was not the im- 
pugned rules that created the two dis- 
tinct cadre but that they existed inde- 
pendently of the rules and the only © 
charge that could be laid against -the 
rules in this respect was that they fail- 
ed to effect an integration. 


If the government order of Sept. 27, 
1957, did not integrate them into a. 
single service, it would follow that the 
two remained as they started as two dis- 
tinct services. If they were distinct ser- ' 
vices, there was no question of inter se 
seniority between members of the two 
services, nor of any comparison between 
the two in the matter of promotion. for 
founding an argument based upon Arti~ 
cle 14 or Article 16 (1). They started dis- 
similarly and they continued dissimilarly 
and any dissimilarity in their treatment 
would not be a denial of equal opportu- 
nity, for it is.common ground that with- 
in each group there is no denial of that 
freedom guaranteed by the two articles— 
19863 Supp (2) SCR 169 at p. 193. 
Likewise, in Jaisinghani (1967) 2 SCR 703 
the same note has been struck. To pur- 
sue precedents beyond a point is a tiring 
adventure which reaches a point of no 
return. It is too late to upset settled law 
save where the point of extravaganza is 
reached. Here such a situation is yet to 
come, 

51. Again, Sri Govindan Nair’s sub- 
mission suffers damage from the follow- 
ing observations in Ganga Ram's case 
(1970) 3 SCR 481 at p. 488. 

The direct recruits and the promotees 
like the petitioners, in our opinion, clear- 
ly constitute different classes and this 


1986 
classification is sustainable on intelligible 
differentia which has a reasonable con- 
nection with the object of efficiency 
- sought to be achieved. . 


The distinction between direct recruits 
and promotees as two sources of recruit- 
ment being a recognised difference, not 
obnoxious to the equality clauses, the 
provisions which concern us cannot be 
struck down on the ratio of this decision. 
{Ibid at p. 489.] . 


52. Let us examine the facts briefly 
to see whether the fundamentals of con- 
stitutional equality are followed in the 
Service scheme. The army engineers re- 
main in ‘uniform’ as it were but wear 
a Survey of India overcoat. They do not 
merge or fuse into a single integrated 
service with the civilian recruits but re- 
main as an immiscible layer of the 
Class I Service, the other layer being the 
civilians. The two wings remain close but 
separate, not one homogenised family, as 
the various rules eloquently proclaim. 


53. The army engineers are formally 
part of the Survey of India but factually 
retain the vital pattern of life of 
the army and close nexus with their offi- 
cial prospects, conditions and control as 
if they had continued in the Army. The 
1950 Rules bring out the following inci- 
dents of service boldly. Notwithstanding 
their having left the Corps Engineer Offi- 
cers Service and entering the Sur 
vey Service, they continue to wear uni- 
forms, they get notional promotions in 
the Army when they earn corresponding 
promotions in the Survey of India. More 
significantly, they secure army promo» 
tions only if they pass the requisite army 
tests ab extra. They can be recalled by 
the Army and, for a certain period, they 
themselves may opt back to the army. 
They continue to be broadly under the 
control of the Commander-in-Chief and 
when inefficiency is noticed, they can be 
called back to the army for being dealt 
with appropriately. They have to under- 
go the regular periodical drills in 
the army and their disciplinary control 
is not divested from the Army Chiefs, 
There are. many other such details, the 
cumulative impact of which is that they 
have two masters, as it were; they arg 
in two Services, as it were; they are un- 
der two parents — natural and adopted, 
This is a unique pattern where the Army 
members remain with one foot in the 
- {Army and the other in the Survey of 
India. A conspectus of the facts and cir- 
cumstances governing the service con 
vinces us that there is no total integra- 
tion of the Army personnel into the Bur- 
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vey Service. They are in it and yet out 
of it. This is what we may call a sui 
generis Service and indubitably it can be 
asserted that they have not fully fused 
into a common pool. Absent such com- 
plete integration, ‘Article 14 or 16 can- 
Not be invoked. 

54. The present case plainly falls in 
the hands-off zone and so the court must 


. leave the injustice, if any, to be correct- 


ed, if needed, by other processes. Our 
exploration has revealed that the Survey 
of India is a civilian department render- 
ing varied services to mnon-Defence 
spheres of the Central Government and 
to State Governments, So its composi- 
tion’ cannot be reasonably confined to 
military personnel only. But critical 
Defence-oriented work is also done, not 
only in seasons of national emergency 


. but also during peace spans. The border 


line between national security by the De- 
fence forces and developmental projects 
by civil services is becoming obsolete. 
Defence is not only on the battle front 
but also in the strategic rear, in 
the farms and factories, in efficient sup- 
plies and essential services, in mapping 


- second lines of defence and routes 


of troop movements, all of them having 
to be executed on a war footing. Wings 
which can be mobilised at instant’s 
notice, forces which will build with blitz 
speed, have to be in the sheath to be 
drawn out like a sword on an alarm sig- 
nal. More. than all, as earlier elaborated, 
the tasks of the Survey for the Defence 
are in times of Emergency top priority 
items. So a sizeable section of men with 


, army background, and military aptitude, 


with. quick reflexes and familiar with 
Defence team work, must be kept in re- > 
serve all the time. It follows that a good 
proportion of Army engineers are a 
‘must’ for the Survey. Is it enough to 
have 25 per cent or 50 per cent from 
military engineers is a matter of fine- 
tuning of policy for which the judiciary 
has no genius and the Administration has 
a reach of materials and range of expert- 
ise so that Courts must keep out, save 
where irrational criteria, irrelevant fac- 
tors, mala fide motives or gross folly en- 
ter the verdict. - 

55. Have any such invalidatory infir- 
mities been established by the challeng- 
ers here? If the induction of the army 
engineers has a nexus with the raison 
d’etre of the Survey of India, the exact 
dosage needed to be drawn from that 
source for functional adequacy is not su- 
sceptible of judicial measurement, If 
gross exaggeration is indulged in to boost 
the military component or non-existent 
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or illusory requirements are invented for 
the same purpose, taking for granted ju- 
dicial guillibility or jurisdictional exile, 
the Court will call the bluff. But here 
50 per cent of Class I services, from -9 
‘historical need-based or other approach. 
-cannot be called irrational, impertinent 
- or improvident. 


58. Likewise, the award of the length 
of commissioned services. in the Army ag 
service in the Survey of India cannot be 
dismissed as arbitrary or irrelevant. The 
necessity to attract such officers is 
a factor. The reality of their engineering 
experience on commission cannot be 
wished away. The value of such expe- 
- rience for the Survey of India with Deft- 
ence commitments argues itself. Whether 
such services should be given credit 
wholly or at all in the new Service is 
. more a matter of pragmatic wisdom be- 
yond the bounds of irrationality, arbi- 
trary fancy or departmental quasi- 
nepotism. It is difficult to dislodge the 
‘rules, fixing the quota and grafting of 
service while on Army Commission onto 


the Survey of India service, as favoured 


treatment devoid of rational foundation. 
If you need such army commissioned en- 
gineers — and the Survey for its suc- 
cess wants them — you have to pay the 
fair price, not ransom. That is all there 
- is- to it. 


57. Sri Govindan Nair, with assertive 
argument, gave us anxious moments 
when he. pleaded for minimum justice to 
the civilian elements. He said that the 
impugned rules were so designed, or did 
so result in the working, that all civi- 
lians, recruit or promotee, who came in 
with equal expectations like his military 
analogue, would be so outwitted at all 
higher levels that promotions, even in 
long official careers would be hopes that 
sour into dupes and promises that wis 
ther away as teasing illusions. In effect, 
' even if not in intent, if a rule produces 
indefensible disparities, whatever the 
spacious reasons for engrafting service 
weightage for the army recruits, we may 
have had to diagnose the malady of such 
frustrating inequality. After all, civilian 
entrants are not expendable commodities, 
especially when considerable civil devel- 
- opmental undertakings sustain the size 
of the service. And their contentment 
through promotional avenue is a relevant 
factor. The Survey of India is not a civil 
service ‘sold’ to the military, stampeded 


- by war psychosis. Nor does the philoso- 


phy of Article 14 or Article 16 contem- 
plate de jure classification and de facto 
castification in public services based on 
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' some meretricious or plausible differen- 
‘tiation. Constitutional 


.make’ viable, 


ALE 


legalistics can 
never drown the fundamental theses’ 
that, as the thrust of Thomas’s case 
(1976) 2 SCC 310 and the tail-piece of 
Triloki Nath Khosa’s. case (1974) 1 SCC 
19 bring out, equality clauses in our con- 
stitutional ‘ethic have an equalising mes- 
sage and egalitarian meaning which can- 
not be subverted by discovering classifi- 
cation between groups and perpetuating 
the inferior-superior complex by a neo- 
doctrine. Judges may interpret, even 
but not whittle down of 


undo the essence of the Article. This 


. tendency, in an elitist society with a die- 


hard caste mentality, is a disservice to 
our founding faith, even. if judicial- _ 
ly sanctified. Subba Rao J. hit the pal 
on the head when he cautioned iñ. 
Lachhman Das v. State of Punja (1002) 
2 SCR 353 at p 395: 


The doctrine of classification is only a 
subsidiary rule evolved by courts to giva 
a practical content to the said doctrine. 
Overemphasis on the doctrine of 
classification or an anxious and sustain- 
ed attempt to discover some basic for 
classification may gradually and imper- 
ceptibly deprive the article of its glori- 
ous content. That process would inevit- | 
ably. and in substituting the doctrine of 


Classification for the doctrine of equality; 


the fundamental right to equality before 
the law and the equal protection of the 
laws may be replaced by the doctrine of 
classification. 


The quitessence of the constitutional code 
of equality is brought out also by Bose, 
J. in Bidi Supply Co. case 1956 ee 287 
at p. 280: 


The truth is that it is impossible to be 


precise, for we are dealing with intangi- 


bles and though the results are clear it 
is impossible to pin the thought down to 
any precise analysis. Article 14 sets out, 
to my mind, an attitude of mind, a way 
of life, rather than a precise rule of law. 
It embodies a general awareness in the 
consciousness of the people at large of 
something that exists and which. is very 
real but which cannot be pinned down 
to any. precise analysis of fact save’ to 
say in a given case that it falls this sida 
of the line or that, and because of that 
decisions on the same point will vary as 
conditions vary, one conclusion in one 
part of the country and another some- 
where else one decision today and another 
tomorrow when the basis of society has 
altered and the structure of current so- 
cial thinking is different. It is not. the 
law that alters but. the changing condi- 


1986 


` tions ‘of. the times ena Article 14 narrows 
down to a question of fact which must 
' be determined by the highest Judges in 
the land as each case arises. - 


. 58. The constitutional goal is to break 
down inequalities steadily between man 
and man, whether based on status or 
talent. Masses of men have suffered se 
long from social suppressions and en- 
vironmental inhibitions and to deliver 
them out of such stratification and petri- 
fication came the message of social jus- 
tice, blowing like winds of change, with 
an accent on-distributive justice ensured 
' by the rule of real equal opportunity. 
. This basic mandate of equality cannot be 
subverted by the pragmatic plea of clas- 
’ sified equality without robbing Arts. 14 
‘to 16-of their spiritual kernel in the pro- 
cess of decoding. Status quo values must 
wither away in the march to the consti- 
tutional goals. Every: Article of Part Il 
Is an article of faith of our nation and 
‘is the formal expression of a moral- 
spiritual mandate, not a string of worda 
‘whose meaning of meanings can be play~ 
ed with by intellectual exercises favour- 
ìng the Establishment. The paramount 
law is value-loaded. Our freedom is in 
peril if equality is, by judicial. ` recon- 
struction, a refined validation of in- 
‘ equality. Princes shall be treated equal- 
ly but paraiahs will continue where they 
‘are—-Why? because Art. 14 means only 
equality among equals, 
statement without solemn pronounce- 
ment. Mr. Justice Subba Rao in Lachh- 


man Das’s case (1963) 2 SCR 353 warned 


against this pernicious potential. We pol- 
lute our cultural stream. if we narrow 
the flow of constitutional equality to the 
little trickle of equals being made 
equals. The dynamic demand of levelling 
up unequals to the level of the higher 
brackets is non-negotiable albeit gradual. 


59. This caveat is sounded in the last 
paragraph of the majority judgment in 
Triloki Nath (1974) 1 SCC 19 at p. 40 
and is writ large in the whole of the con- 
curring minority judgment. It binds. 

But we hope that this judgment will 
not be construed as a charter for making 
minute and microcosmic classifications. 
Excellence is, or ought to be, the goal of 
all good government and excellence and 
equality are not friendly bed-fellows. A 
pragmatic approach has therefore to be 


adopted in order to harmonize the Te- 


‘quirements of public services with the 
aspirations of public servants. But let us 
not evolve; through imperceptible exten- 
sions, a theory- of classification which 
may subvert, perhaps submerge, the pre- 
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cious guarantee- of equality. ‘The eminent 
spirit of an ‘ideal society is equality and 
so we must not be left to ask in wonder- 
ment..What after all is the operational - 
evra of eauaniy and. equal opportu- 
nity | 


60. The point Sri Govindan Naw 
made from Triloki Nath, (1974) 1 SCC - 
19, is on principle, well taken but, on 
facts, fallacious. The learned aes 
General, in the last instalment of infor- 
mation furnished in- the course of his 
reply, did convince us that no such di- 
saster as was painted did or would be- 
fall] unless we take a myopic view. 

61. If we had been satisfied that the 
end-product of the provision (Rule 3) 
was a manipulation of continued senio- 
rity, beyond’ allowance for some differ- 
ences; a perpetual suppression of the 
Civilian wing and a back-door entry into 
and occupancy of all higher positions by 
the military men, it might have been a 
mockery of equality. But the story is 
that some advantage is secured by the 
military recruits which is intended and 
justified Certainly, in the promotional 
scale this will be reflected. But no mono- 
poly of. all promotions vests in the com- 
missioned recruits. It is a case of fluc- - 
tuating fortunes, inevitable in interlacing 
two sets. of people coming from two 
sources with different backgrounds . pam 
assets. As expressed earlier, rigid or 


_lentless equalisation of divergent ae 
` ries who have been brought into one Ser- 


vice is the Procrustean bed process, con~ 
trary to democratic social dynamics. 


62. In the first few years, the army 


wing had a better deal but in the next 
spell the civilian wing more than made 
up. In the next span some change occurs 
and a projection into the decade ahead 
shows that the civilians will outnum- 
ber the army men at the next two tiers. 
Maybe, the Surveyor General may con- 
tinue to be a ‘uniformed’ engineer. We 
do not see the pathetic picture held out 
by counsel and the differences we do 
notice are distances away from the crea- 
tion of class legislation: We do not strike 
down the rule as constitutionally obno- 
xious. 


63. Sri Govindan Nair drew our at- 
fention to Pay Commission .. Reports 
which had strongly recommended fair 


treatment to the civilian wing by making 


the higher positions realistically accessi- 
ble to them. Prima facie, there is some 
grievance if promotions at the top are 
totally sealed off, not in law but im fact. 
And. simmering discontent of a whole 
wing is no small matter. Maybe, when 


‘ no 
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the apex is occupied always by a ‘brass’ 
boss the working of the rules and of the 
department may be tilted. We do con- 
sider that recommendations of the Pay 
Commission deserve Central Govern- 
ment’s early attention. Flexible provi- 
sions for promotion to higher positions 
which will not make the department lop- 
sided, or vertical division of the civilian 
and military wings without injury to in- 
tegrity and efficiency may meet the 
needs of equality. Policy is for the Exe- 
cutive, not the Judicative wing. We find 
unconstitutionality but discontent 
should not be neglected in good govern- 
ment. 


64. A measure of agreement, with 
marginal differences in the interpretation 
of the rules, emerged in the course of 
the debate. We may as well set it down 
to avoid future doubt. The learned At- 
torney General stated, with a view to 
silence the grievance of the respondents, 
that for promotions beyond Superintend- 
ing Surveyor, even officiating S. S. are 
considered. It is. not right to contend, ha 
said, that only on confirmation they are 
considered for promotion as Deputy Di- 
rectors. Indeed, the learned Attorney 
General pointed out that many Deputy 
Directors have been only officiating SSs. 
We accept this as correct. If the officiat- 
ing SSs are also included for higher pro- 
motion based on merit the wind of in- 
equity is, pro tanto, taken out of tha 
civilian sails. 


65. Likewise, it is useful to clarify, in 
the light of the 1965 amendment to the 
Rules providing for Class II officers be- 
ing promoted straight as SS (not DSS), 
that the recruitment to the DSS vacan- 
cies each year and to the SS by promo- 
tion from Class II each ila shall be as 
explained earlier. 


66. Sri Govindan Nair, apprehending 
adverse winds in reversal of the High 
Court’s conclusion, raised fresh conten- 
tions which he was not permitted to put 
forward because they were new and urg- 
ed only in the Supreme Court. Creative 
thinking is good, if it dawns in good 
time; .for, according to our processual 
law, arguments unborn on the record in 
the High Court have no chance as a post- 
script in the Supreme Court. For in- 
stance, he urged that commissioned off- 
cers governed by the Army Act could 
not be governed by any other Service 
Rules. So much so, the 1950 Rules, being 
a deviation from the Army Rules, were 
invalid.: We illustrate but not exhaust 
and, in any case, do not investigate. 
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67. The social philosophy of our fun- 
damental law is a perennial flow, rising 
and falling, rushing to push out obstruct- 
ing rocks and slowing tc erode a doctri- 
nal distortion, the power being geared to 
the good of the people in terms of Jus- 
tice, social economic anc political. From 
this futuristic standpoint, every decision 
of the Supreme Court is the focal point 
of the battle of the tenses, of social 
change versus social stability. We leave 
these seminal issues for future conside- 
ration when they more directly demand 
decision. Enough unto the day is the evil 
thereof. 


ed by this Court to declare the law un- 
der Article 141 should be an exception 
to the cdnventional rule of costs follow- 
ing the event, unless other circumstanc 
warrant. So no costs.. 
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V. R- KRISHNA IYER AND 
R. S. PATHAK, JJ. _ 
Jolly George Varghese and another, 


Appellants v. The Bank of Cochin, Re- 
spondent. 


Civil Appeal No. 1991 of 1979, D/- 
4-2-1980. - 
(A) Civil P. C. (1908), 5. 51 read 


with O. 21, R. 37 — Arrest and deten- 
tion in civil prison —- Judgment-debtor 
subsequent to the date of decree having 
no means to pay — Absence of mala 
fides and dishonesty — Arrest and de- 
tention is violative of. Art. 11 of Inter- 
national- Covenant on Civil and Poli- 
tical Rights and Art, 21 of Constitu- 
tion of India. C. R. P. No. 1741 of 
1979-A, D/- 9-7-1979 (Ker), Reversed. 
(International Covenant on Civil and 
Political Rights, Art. 11; Constitution 
of India, Art. 21), — 


The words “or has had since the date 
of the decree, the means to pay 
the amount of the decree” occurring 
In Section 51, C. P. C. may imply, if 
superficially read, that if at any time 
after the passing of an old decree the 
judgment-debtor had come by some re- 
sources and had not. discharged. the 


‘decree, he could be detained in prison 


even though at that later point of time 


C, R. P. No. 1741 of 1979- ~A, Di 9-7- 
1979 (Ker). 


AX/AX/A768/80/JJS 


1988. 


he was found to be penniless. This is 
not a sound position apart from being 
inhuman going by the standards of 
Art, 11 of International 
Civil and Political Rights and Art. 21 
of the Constitution. . (Para 11) 

Where the judgment-debtor if once 
had the means to pay the debt but sub- 
‘sequently after the date of decree, has 
no such means or he has money on 
which there are other pressing claims; 
it is violative of Art. 11 of the Coven- 
ant to arrest and confine him in jail so 
as to coerce him into payment. Section 
51 of Civil P. C. embodies the same 
principle as that which is embodied in 
Art, 11 of the Covenant. 


The Covenant bans imprisonment 
merely for not discharging the decree 
debt. Unless there be some other vice 
or mens rea apart from failure to foot 
the decree, international law frowns on 
holding the debtor’s person in civil pri- 
son, as hostage by the Court. (Para 6) 


The simple default to discharge the 
decree, is not enough. There must be 
some element of bad faith beyond mere 
indifference to pay, some deliberate or 
recusant disposition in the past or alter- 
natively, current means to pay the de- 
cree or a substantial part of it. The 
provision emphasises the need to es- 
tablish not mere omission to pay but 
an attitude of refusal as demand verg- 
ing on dishonest disowning of the obliga- 
tion under the decree. Here considera- 
tions of the debtor’s other pressing 
needs and straitened circumstances will 
play prominently. (Para 11) 

It is too obvious to need elaboration 
that to- cast a person in prison because 
of his poverty and consequent inability 
to meet his contractual liability is ap- 
palling. To be poor, in this land of 
poverty is no crime and recover debts 
by the procedure of putting one in 
prison is too flagrantly violative of Art. 
' 21 of Constitution unless there is some 
proof of the minimal fairness of his 
wilful failure to pay in spite of his 
sufficient means and absence of more 
terribly pressing claims on his -means 
such as medical bills to treat cancer or 
other grave . illness. Unreasonableness 
and unfairness in such a procedure is 
inferrable from Art. 11 of the Coven- 
ant and lethal blow of Art. 21 of Con- 
stitution cannot strike down the provi- 
sion of S. 51, C.P.C. CRP. No 1741 
of 1979-A, D/- 9-7-1979 (Ker), Revers- 
ed, 1969 Ker LT 927, SPET 

(Para 10) 


(Para 9) 
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(B) Constitution of India, Art. 51 (c) 
— International Covenant on Civil and 
Political Rights. — Until the municipal 
law is changed to accommodate the 
Covenant, it is not binding on Munici- 
pal Courts, (Para 6) 
Cases . Referred: Chronological Paras 
(1979) . 2 SCR 1085: AIR 1979 SC 745: 
1979 Cri LJ 659 10 
(1979) W. P. No. 1009 of 1979, D/- - 
20-12-1979 (SC), Sunil Batra v. y 
ti 


. Administration 
(1978) 1 SCC 248: AIR 1978 SC 597 


2, 10 
(1978) 4 SCC 494: AIR 1978 SC 1675: 
1978 Cri LJ 1741 16 
1989 Ker LT 927 6 


Mr. M. M. Abdul Khadar, Sr. Advo- 
cate, (Mr. K. M. K. Nair, Advocate, 
with him), for Appellants; Mr. K. M. 
Iyer, Sr. Advocate (Mr. V. J. Francis, 
Advocate, with him} for Respondent. 


KRISHNA IYER, J.:— This litigation 
has ‘secured, special leave from us be- 
cause it involves a profound issue of 
constitutional and international law 
and offers a challenge to the nascent 
champions of human rights in India 
whose politicised preoccupation has for- 
saken the civil debtor whose personal 
liberty is imperilled by the judicial pro- 
cess itself, thanks to Section 51 (Pro- 
viso) and ‘Order 21, Rule 37, Civil Pro- 
cedure Code. Here is an appeal by 
judgment-debtors —- the appellants — 
whose personal freedom is in peril be- 
cause a court warrant for arrest and 
detention in the civil prison is chasing 
them for non-payment of an amount 
due to a bank — the respondent, which 
has ripened into a decree and ‘has nat 
yet been discharged, Is such depriva- 
tion of liberty illegal? 


2. From the perspective of inter- 
national law the question posed is whe- 
ther it is right to enforce a contractual 
liability by imprisoning a debtor in the 
teeth of Article 11 of the International 
Covenant on Civil and Political Rights. 
The Article reads: 

No one shall be imprisoned merely on 


the ground of inability to fulfill a con- 


tractual obligation. (Emphasis added) 
An apercu of Art. 21 of the Constitu- 
tion suggests the question whether it is 
fair procedure to deprive a person of 
his personal liberty merely because he 
has not discharged his contractual liabi- 
lity in the face of the constitutional 
protection of life and liberty as ex- 
pounded and expanded by a chain. of 
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rulings of. this. Court beginning with 
Maneka  Gandhi’s. case. (1978) 1- SCC 
248, Article 21. reads: 

21. Protection of life and ` personal 
liberty. —-. No person shall be depriv- 
ed of his life or personal liberty . ex- 
cept according to procedure established 
by law. . 

A third, though humdrum, question 
is as to whether, in this case, Section 
51 has been : complied -with in its en- 
lightened signification. . This turns on 
the humane meaning of the provision. 


3. Some minimal facts may bear a 
brief narration sufficient to bring out 
the two problems we . have indicated, 
although we must candidly state that 
the Special Leave Petition is innocent 
of these two issues and the arguments 
at the bar have avoided virgin adven- 
tures. Even so, the points have been 
raised and counsel have helped with 
their submissions. We, -therefore, pro- 
ceed-to decide.. 


4. -The facts. The judgment-debtors 
(appellants) suffered a decree against 
them in O. S. No. 57 of 1972 in a sum 
of Rs. 25 lakhs, the respondent-bank 
being the decree-holder. There are two 
other money decrees against the appel- 
lants (in O. S. 92 of 1972 and & of 
1974), the total sum payable by them. 
being over Rs. 7 lakhs. In execution 
of the decree in question (O. S. 57 of 
1972) a warrant for arrest and deten~ 
tion in the civil. prison was issued to 
the appellants under Section 51 and 
Order 21, R. 37 of the Civil Procedure 
Code on 22-6-1979, Earlier, there had 
been a similar warrant for arrest in 
execution of the same decree. Besides 
‘this process, the decree-holders had 
proceeded against the properties of the 
judgment-debtors and in consequence,’ 
all their immovesble properties had 
been attached for the purpose of sale in 
discharge of the decree debts. It is 
averred that the execution court has 
also appointed a Receiver for 
management of the properties under 
attachment. In short, the enjoyment or 
‘even the power to -alienate the pro- 
perties by the judgment-debtors has 
been forbidden by the court direction 
keeping them. under attachment and 
appointing a Receiver to manage them. 
Nevertheless, the court has issued a 
warrant for arrest because, on an ear- 
lier occasion, a similar warrant 
' had been already issued, The High 
Court, in a short order, has sum- 
marily dismissed the revision filed by. 
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the judgment-debtor against the i order 
of arrest. We see no investigation hav~. 
ing been made by the executing court. 
regarding the current ability of the 
judgment-debtors to clear off the debts 
or their mala fide refusal, if any, to 
discharge the debts. The question is 
whether under such circumstances the 
personal freedom of the judgment- 
debtors can be held in ransom until re- 
payment of the debt, and if Section 51 _ 
read with Order 21, Rule 37, C P.G 
does warrant such a step, whether the 
provision of law is constitutional, test- 
ed on the touchstone of fair procedure 
under Article 21 and in conformity 
with the inherent dignity of the human 
person in the light of Art. 11 of the 
International Covenant on Civil and 
Political Rights. A modern Shylock - is 
shackled by laws humane hand-cuffs. 


5.. At this stage, we may notice tha 
two provisions. Section. 51 runs thus: 


51. Subject to such conditions and 
limitations as may be prescribed, the . 
Court may, on the application of the — 
decree-holder, order execution of ths 


. by delivery of any -property 
specifically decreed; — ~ ne ae 
, ) and sale or by sale 


without attachment of any property; 


(e) by arrest and detention in prison, 
(d) by appointing a receiver; or 
` (e) in such other manner as the nas. 
ture of the relief granted may require, 


Provided that, where the decree is 
for the payment of money, execution 


by detention in prison shall not -be 
ordered unless, after giving the judg- 
ment-debtor an opportunity of showing 
cause why he should not be committed . 
to prison, the Court, for reasons re` 
corded in writing, is satisfied—- -. 
(a) that the judgment-debtor, with 
the object or effect of obstructing or 
delaying the execution of the decree—~ 


(i) is likely to abscond or leave the. 
local limits of the jurisdiction of the 
Court, or l 


(ii) has, after the institution of the- 
suit in which the. decree was passed, 
dishonestly _ transferred, concealed, or. 
removed any part of his property, or 








‘committed any other act of bad faith 


in relation to his property, or 


(b) that the judgment-debtor has, ` or 
has had since the date of the decree, 
the means to pay the amount of the 
decree or some substantial part there- - 


1989. 
of and refuses or neglects. or has re- 


fused or neglected to pay the same, or- 


' (c) that the decree is for a sum for 


which the judgment-debtor was bound 


in a fiduciary capacity to account. 
Explanation. — In the calculation of 
the means of the judgment-debtor for 
the purposes of clause (b), there shall 
be left out-of account any property 


which, by or under any law or custom ` 


~having the force of law for the time 
‘being in force, is exempt from attach- 
` ment in execution of the decree. l 

(Emphasis added) 
We may here read also. Order 21, 


Rule 37; . 

37. (1) Notwithstanding anything in 
these rules, where an application 
is for the execution of a decree 
for the payment of - money by 
the arrest and detention in the civil 
prison of a judgment-debtor who 
is liable to be arrested in pursu- 
ance of the application, the Court shall, 
instead of issuing a warrant for his 
arrest, issue a notice calling upon 
him to. appear before the Court 
on a day to be specified in the notice 
and show cause why he should not be 
committed to the civil prison : 

Provided that such notice shall not be 
_pecessary if the Court is satisfied, by 
affidavit, or otherwise, that, with the 
object or effect of delaying the execu- 
tion of the decree, the judgment-debtor 
is likely to abscond or leave the local 
_ mits of the jurisdiction of the Court, 


- (3) where appearance is not made in 
obedience to the notice, the Court shall, 
if the decree-holder 
a warrant for the arrest of the a. 
ment-debtor. 


6. Right at the beginning, we may 
take up the bearing of Art. 11 on the 
law that is to be applied by an Indian 
Court when there-is a specific provi- 
gion in the Civil Procedure Code, 
authorising. detention for non-payment 

The Covenant bans 







law frowns on holding the debtor’s per- 
gon in civil prison, as hostage by the 
court. India. is now a signatory to this 
Covenant and Art. 81 (c) of the- Con- 
stitution obligates the State to “foster 


obligations in the dealings of organised 
peoples with one another’. Even so, 
until the. municipal law is changed to 


Jolly George Varghese v..Bank of. Cochin 
accommodate the Covenant what . binds 


so requires, issue — 


_of the bond, 


spect for international law and treaty . 
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the court is the former, not the latter 
A. H. Robertson in “Human Rights 


in National and International Law” 


rightly points out that international 


- conventional law must go through the 


process of transformation into. the 
municipal law before the international 
treaty can become an internal law. 1 

From the national point of view the 

national rules alone count............ with 
regard to interpretation, however, it is 
a principle generally recognised in 
national legal systems that, -in the 
event of doubt, the national rule is to 
be interpreted in accordance with the 
State’s international obligations. 
The position has been spelt out cor- 
rectly in a Kerala i (Xavier v. 
Canara Bank Ltd, 1969 Ker LT 927 at 
pp. 931, 933) on the same point. In 
that case, a judgment-debtor was sought 
to be detained under Order 21, Rule 37, 
Civil P. C. although he was seventy 
and had spent away on his illness the 
means he once had to pay off the de- 
cree. The observations there made are 
apposite and may bear excerption: 

The last argument which consumed 
most of the time of the long arguments 
of learned - counsel for the appel- 
lant is that the International Covenants 
on Civil and Political Rights are part 
of the law of the land and have to be 

the Municipal Courts. 
Article 11, which I have extracted ear- 
lier, grants immunity from imprison- 
ment to indigent but honest judgment- 
debtors. 


`The march of civilization has been a 
story of progressive subordination of 
property - rights to personal freedom; 


‘and a by-product of this subordination 
_finds noble expression in the declara- 
tion that “No one. shall be imprisoned 


merely on the ground of inability to 
fulfil a contractual obligation.” This 
revolutionary change in the regard for 
the human person is spanned by the 


-possible shock’ that a resuscitated Shy- 


lock would suffer if a modern Daniel 
were to come to judgment when the 
former asks the pound of flesh from 
Antonio’s bosom according to the tenor 
by flatly refusing the 
mayhem on the debtor, because the 
inability of an impecunious  obligee 


Shall not imperil his liberty or person 


under the new dispensation proclaimed 
by the Universal Declaration of Human 
Rights. Viewed in this ie per- '’ 


1. p. 18 
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spective we may examine 
there is any conflict between S. 51, 
C. P. C. and Article 11 of the Inter- 
national Covenants quoted above. As 
already indicated by me, this fatter. 
provision only interdicts imprisonment 
if that is sought solely on the ground 
of inability to fulfil the obligation. Sec- 
tion 51 also declares that if the debtor 
has no means to pay he cannot be 
arrested and detained. If he has and 
still refuses or neglects to honour his 
obligation or if he commits acts of bad 
faith, he incurs the liability to im- 
prisonment under Section 51 of the 
Code, but this does not violate the 
mandate of Article 11. However, if he 
once had the means but now has. not 
_or if he has’ money now on which there 
are other pressing ` claims, it is viola- 
tive of the spirit of Article 11 to arrest 
and confine him in jail so as to coerce 


The judgment dealt with the effect of 
international law and the enforceability 
of such law at the instance of indivi- 
duals within the State, and observed: 


The remedy for breaches of Inter 
national Law in general is not to be 
found in the law courts of the State 
because International Law per se or 
proprio vigore has not the force of 
authority of civil law, till under its 
inspirational impact actual legislation 
is undertaken. I agree that the Decla- 
ration of Human Rights merely sets a 
common standard of achievement for 
all peoples and all nations but cannot 
create a binding set of rules. Member 
States may seek, through appropriate 
agencies, to initiate action when these 
basic rights are violated, but individual 
citizens cannot complain about. their 
breach in the municipal courts even if 
the country concerned has adopted the 
covenants and ratified the operational 
protocol. The individual cannot come to 
Court but may complain to the Human 
Rights Committee, which, in turn, will 
set in motion other procedures. In 
‘short, the basic human rights enshrin- 
ed in the International Covenants 
above referred to may at best 
inform judicial institutions and inspire 
legislative action within member 
States, but apart from such deep re- 
verence, remedial action at the instance 
of an aggrieved individual is beyond 
the area of judicial authority. 


While considering the international im- 
pact of international covenants on 
municipal law, the 


Jolly George Varghese v, Bank of Cochin 
whether 


decision concluded: 


A. L R: 


Indeed the construction I have .ad- 
opted of S. 51, CŒ P. C. has the flavour 
of Article 11 of the Human Rights 
Covenants, Counsel for the appellant- 
insisted that law and justice must be 
on speaking terms — by justice - he 
meant, ‘in the present case, that a deb- 
tor unable to pay must not be detained 
in civil prison, But my interpretation | 
does put law and justice on speaking 
terms. Counsel for the respondent did 
argue that International Law is the 


. vanishing point of jurisprudence is it- 


self vanishing in a world where huma- 
nity is moving steadily, though slowly, . 
towards a world order, led by that 
intensely active, although yet ineffectual 
body, the United Nations Organisation. 
Its resolutions and covenants mirror 
the conscience: of mankind and 
inseminate, within the member 
States, progressive legislation, but 
tii this last step of actual enact- 
ment of law takes. place, the citizen in 
a world of sovereign States, has only 
inchoate rights in the domestice Courts 
under these international covenants. . 
While dealing with the impact of the 
Dicean rule of law on positive law, 
Hood Phillips wrote — and this is all. 


that the Covenant means now for 
Indian courts administering municipal 
law :2 Pe 


\ 


The significance of this kind of doc- 


trine for the English lawyer is that it 


finds expression in three ways. First, it 
influences legislators. The substantive 
law at any given time may approxi- 
mate to the “rule of law’, but this 
only at the will of Parliament. Second- 
ly, its principles provide .canons of 
interpretation which express the indivi- 
dualistic attitude of English Courts and 
of those Courts which have followed 
the English tradition. They give an in- 
dication of how the law will be applied 
and legislation interpreted. English 
Courts lean in favour of the liberty of 
the citizen, especially of his person: 
they interpret strictly statutes which 
purport to diminish that liberty, and 
presume that Parliament does not intend 
to restrict private rights in the absence 
of clear words to the contrary. 


7. The positive commitment of the 
States parties ignites legislative action 
at home but does not automatically 
make the covenant an enforceable part 
of the corpus juris of India. 


2. O. Hood Phillips’ Constitutional 
and Administrative Law 6th Edn. P. .40 


1980 - 


8. Indeed, the Central Law . Commis- 
sion, in its Fifty-Fourth Report, did 


cognise the covenant, while dealing 
with S. 51, C.P.C. :(3) - 
The question to be considered is, 


whether this mode of execution should 
be retained on the statute book, parti- 
cularly in view of the provision in the 
International Covenant on Civil and 
Political Rights prohibiting imprison- 
ment for.a mere non-performance of 
contract, í 


The Law Commission, in its unanimous 


report, quoted the key passages from 
the Kerala ruling referred to above and 
endorsed its ratio. ‘We agree with this 
view’ said the Law Commission and ad- 
opting that meaning as the correct one 
did not recommend further change on 
this facet of the Section. It is impor- 
tant to notice that, interpretationally 
speaking, the Law Commission accept- 
ed the dynamics of the changed circum- 
stances of the debtor. 

However, if he once had the means 
but now has not, or if he has money 
now on which there are other pressing 
claims, it is violative of the spirit of 
Art. 11 to arrest and confine him in jail 
so as to coerce him into payment. 

This is reiterated by the Commission: (4) 

Imprisonment is not to be ordered 
merely because, like Shylock, the cre- 
ditor says: (5) 

“I crave the law, the penalty and for- 
feit of my bond.” 

The law does recognise the principle 
that “Mercy is reasonable in the time 
of affliction, as clouds of rain in the 
time of drought.” (6) 


9. We concur with the Law Com- 
mission in its construction ef S. 51, 
. P. C. It follows that quandam afflu- 


nce and current indigence without in- 


ervening dishonesty or bad faith in 
iquidating his liability can be consis- 
tent with Art. 11 of the Covenant, be- 
cause then no detention is permissible 
under S. 51, C. P. C. 


10. Equally meaningful is the im- 
rt of Art. 21 of the Constitution in 
he context of imprisonment for non- 
payment of debts, The high value of 
uman dignity and the worth of the 


human person enshrined in Art. 21, 


3. P. 38. 

4, Ibid, p. 41. . 

5. Merchant of Venice, Act 4, 
Scene l. 


6. Ecclesiastious, 35.20. 
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read with Arts. 14 and 19, obligates 
the State not to incarcerate except 
under law which is fair, just and 


reasonable in its procedural essence. 
Maneka Gandhi’s case (1978) 1 SCC 248 
as developed further in Sunil Batra v. 
Delhi Administration (1978) 4 SCC 494, 
Sita Ram v. State of U.P., (1979) 2 SCR 
1085 and Sunil Batra v. Delhi Admin- 
istration, W. P. No. 1009 of 1979, 
D/- 20-12-1979 (SC) lays down the pro- 
position. It is too obvious to need ela- 
boration that to cast a person in prison 
because of his poverty and consequent 
inability to meet his contractual liabi- 
lity is appalling. To be poor, in this 
land of Daridra Narayana (land of po- 
verty) is no crime and to ‘recover debts 
by the procedure of putting’ one in pri- 
son is too flagrantly violative of Art. 31 
unless there is proof of the minimal 
fairness of his wilful failure to pay in 
spite of his sufficient means and abs- 
ence of more terribly pressing claims 
on his means such as medical bills to 
treat cancer or other grave illness. 
Unreasonableness and unfairness in 
such a procedure is inferable from 
Art. 11 of the Covenant. But this is 
precisely the interpretation we have 
put on the Proviso to S. 51, C.P.C, and 
the lethal blow of Art, 21 cannot 
strike down the provision, as now in- 
terpreted. 


11. The words which hurt are “or 
has had since the date of the decree, 
the means to pay the amount of the 
decree.” This implies, superficially read, 
that if at any time after the passing of 
an old decree the judgment-debtor had 
come by some resources and had not 


` discharged the decree, he could be de- 


tained in prison even though at that 
later point of time he was found to be 
penniless. This is not a sound position 
apart from being inhuman -going by 
the standards of Art..11 (of the Cove- 
nant) and Art. 21 (of the Constitution). 
The simple default to discharge is - not 
enough. There must be some element 


. of bad faith beyond mere indifference 


to pay, some deliberate or recusant dis- 
position in the - past or, alternatively, 
current means to pay the decree or a 
substantial part of it, The provision 
emphasises the need to establish not 






disowning of the obligation under 
decree. Here considerations of the deb- 
tor’s other pressing needs and strait- 
ened circumstances will play promi- 
nently. We would have, by this cons- 
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truction, sauced law with justice, har- 
monised §. 51 with- the Covenant - and 
the Constitution. 


12. The question may squarely arise 
some day as to whether the Proviso to 


S. 51 read with O. 21, R. 37 is in ex- 


cess of the Constitutional mandate in 
Art, 21 and bad in part. In the present 
case since we are remitting the matier 
for reconsideration, the stage has not 
. yet arisen for us to go into the vires, 
that is. why we are desisting from that 
essay. 

13. In the present case the debtors 
are in distress because of the blanket 
distraint of their properties, Whatever 


. might have been their means once, that 


. finding has become obsolete in view otf 
later happenings. Sri Krishnamurthi 
Iyer for the respondent fairly agreed 
that the law being what we have 
stated, it is necessary to direct the 
executing court to re-adjudicate on the 


- present means of the debtors vis-a-vis 
the present pressures of their indebted- 
ness, or: alternatively whether they have 


had the ability to pay but have impro-. 


perly evaded or postponed doing so or 
otherwise dishonestly committed acts 
of bad faith respecting their assets. The 
Court will take note of other honest 
and urgent pressures on their assets, 
since that is the exercise expected 

the Court under the proviso to §. er 


. An earlier adjudication will bind 


- relevant circumstances have not mate- 


Tially changed. 


14. We set aside the Judgment under 
appeal and direct the executing court 
to decide de novo the meang of. the 
judgment-debtors to discharge the 
. decree in the light of the interpretation 


we. have given, 
Appeal allowed. 
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(From: Punjab and Haryana) 

S. MURTAZA FAZAL ALI AND 

A D. KOSHAL, JJ. 
. Criminal Appeal No. 35 of 1974, Dj- 

25-1-1978: 
' Om Parkash, Appellant v. State of 
Haryana, Respondent. 

‘Penal Code (1880), S. 409 — Prosect- 
tion of a clerk in co-operative depart- 
ment performing duties of oe 


Charge was for delayed payments, 
payments and false payment of T. A. 
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Om Parkash v. State of Haryana 
‘bills — Assistant Registrar was the pay- 


ALR. 


ing and disbursing officer — Absence of 
proof of complaints made by officials of- 
department to Asstt. Registrar — Held, - 
prosecution case could not be said to have 
been proved beyond reasonable doubt — 
Decision of Puan and Haryana High 
Court Reversed. ‘(Para 2) 


S. M. FAZAL ALI, J.:— This appeal by 
special leave is directed against the judg- 
ment and.order of the Punjab and Har- ~ 
yana High Court by which the convic- . 
tion and sentence passed against the ap- 
pellant have been affirmed. The appellant 
was convicted under Section 409 of the 
Indian Penal Code and sentenced ‘to one 
year’s rigorous imprisonment and a fine’ 
of Rs. 1,000, or in default to undergo 
rigorous imprisonment for six months.” 
The amount said to have been embezz]- 
ed by the appellant was Rs. 535. The 
appellant was at the relevant time per- 
forming the duties of an accountant 
ge aa eae duty. was that of a 
c e was in charge of payments and 
disbursing of T. A. Bils .and other 
amounts to the staff of the co-operative 
department. The gravamen of the 
charge against the appellant was- that 
he did not pay a number of bills of the 
officials of the department, although he ` 
had taken receipts from the persons con- - 
cerned and in some cases he had stamped 
the receipts also. Another allegation 
against the appellant was that he made 
delayed payments to the officials al- 
though he had taken. their signatures 
before the payment was made. The de- 
fence of the appellant was that he was 
not a regular accountant . and was- per- 
forming the duties of an accountant in a 
purely temporary capacity and the Dis~ 

Officer was the Assistant Regis- 
trar and it was his responsibility to see 
that the payments were disbursed to the 
officials of the department. The appel- 
lant also denied the allegation of the pro- 
secution that their payments were made ` 
after long delay or that no payments 
were made at all to the officials and he 
showed false payments on the receipts, 
The courts below have, no doubt, accept- 
ed the prosecution case and affirmed the 
conviction and sentence passed on the 
appellant. 


2 It seems to us, however, that nel- ` 
ther the trial court nor the High. Court 
seems to have noticed the most import- 
ant circumstance which goes to discredit 
the case of the on completely. 


It is not disputed that the Assistant Re - 


gistrar was the paying and disbursing 
officer and it was his responsibility to see 
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. that the payments were made. The plea. 


taken by the -Assistant Registrar: was. 
that he signed the payments on being 


. told by the appellant that the money 


has been disbursed. It is also not disput- 
ed that the initials of the Assistant Re- 
gistrar concerned appear in all the: en- 
tries: regarding the payments. In order 
to prove that certain payments were 
made after a long time or were not made 
at all, the prosecution examined some 
witnesses to depose that although they 
had signed the receipts, they did not 
receive any payment from the appellant. 
These witnesses fall into two categories. 
First category consists of those witnesses 
who say that they received the payments 
but the payments were delayed by a few 


. ‘months. These witnesses are P.W. 10— 


Kishori Lal, P.W. 11—Bahadur, P.W. 12 
—B Dass, P.W. 13—-Ram Karan, 
P.W. 19—Ch. Gulab - Singh, P.W. 20— 
Tara Chand, P.W. 21—Balbeer Singh. 
From the evidence of these witnesses it 
however appears that although they 
made oral or written complaints to the 
Assistant Registrar or other officials yet 
the prosecution has not produced the 
original complaints made by them nor 
has -the Assistant Registrar stated in the 


court in his evidence that any oral com- ` 


plaint was made to him regarding the de- 
layed payments. In these circumstances, 
- therefore, it is difficult for us to place 
. any reliance on the evidence of these 
witnesses which run counter to the docu- 
mentary evidence in the case consisting 
of the signature on the receipts in the 
payment register, which appears to have 
been received by them long -before the 
alleged complaint was made. The second 
Category of witnesses are those who 
have signed and stated that they did not 
receive any money at all but they do 
not appear to have made any complaint 
whatsoever. These witnesses are P.W. 14 
--Nihar Singh, P.W. 5—Ralla Ram, P.W. 
§—-Tara Singh, P.W. 14—Pomeshwar and 
P.W. 18—Ram Kumar. ‘These witnesses 
also have said that they had filed the 
complaint to the officials of the depart- 
ment but no complaint has been produc- 
ed by the prosecution to show that they 
made any complaint. It is difficult to be- 
lieve that even though those witnesses 
did not receive any payment after hav- 
ing signed the receipts, they would keep 
quiet and sleep over the matter and 
would not file any complaint to the si. 
perior officer against the appellant that 
they were not paid the money. The con- 
duct of these witnesses in remaining 
quiet for over seven years over the mat~ 
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ter throws a serious doubt on the truth . 


of the prosecution that they had not been 
paid the money at all. In fact, P.W. 8 
Vijay Singh who was a Deputy Registrar 
has clearly admitted that he did not re- 
member if any member out of the em- 


. ployees of his department made a com- . 


plaint-to him regarding the non-payment 
of T. A. or salary. Similarly, P.W. 7 Shiv 
Dev Singh who was an Assistant Regis- 
trar, has made a similar statement in his 
evidence. This witness also stated that 
he used to see the receipts duly stamped 
obtained from the payee at the time of 
verification. In this view of the matter, 
it cannot be held that the prosecution 
has proved the charges against the appel- 
lant beyond reasonable doubt. For these 
reasons, we, therefore, allow the appeal, 
set aside the judgment of the High Court 
and quash the conviction and sen- 
tence passed .on the appellant and acquit 
him of the charges framed against him. 
The appellant who is on bail, will. now 
be discharged from his bail bonds. 


- Appeal allowed. 





` AIR 1980 SUPREME COURT 477 
' (From: Andhra Pradesh) 
S. MURTAZA FAZAL ALI AND 
å. D. KOSHAL, JJ. 


Criminal Appeal No. 258 of 1073, DJ- 
23-1-1979. 


Chaganraju, Appellant v. 
Andhra Pradesh, Respondent. 


Gold (Control) Act (1968), S. 85 o = 
Customs Act (1962), S. 135 (b) Gi) — 

secution of C and G under — No legal 
evidence to show that C was either in 
possession of gold articles recovered 
from the compound of C’s house or he 
had any knowledge of the same — G al- 
ready convicted on admission of his guilt 
~~ No evidence to show any previous col- 
lusion or conspiracy between C and G — 
Failure of prosecution to prove ingredi- 
ents of offence — Held, C was not liable 
to be convicted. Decision of Andhra Pra- 
desh High Court, Reversed. - (Para 1) 


State of 


by ; 
judgment of. the High Court of Andhra 
Pradesh by which the convictions of the 
appellant under Section 85 (ii) of the 
Gold Control Act and under S. 135 (b) (ii) 
of the Customs Act have been upheld 
and sentence imposed by the trial court 
has been enhanced on an application 
made by the State for enhancing the sen- 


CW/AX/A808/79/SSG. 
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tence. Mr. Chitale appearing for the 
appellant has submitted a short point 
‘which is that there is no legal evidence 
against the appellant to show that he 
was either in possession of the gold arti- 
cles recovered from the compound of his 
house or he had any knowledge of the 
same. It is not disputed that the gold 
articles were recovered from a pit which 
was dug somewhere in the compound of 
the house of the appellant. It appears 
that the customs authority raided the 
house of the appellant on 6-2-69 at about 
11 a.m. and after they discovered a site 
near the Boppas tree they started dig- 
ging it and after digging the same, the 
gold articles mentioned above 
found. A Majahr prepared at the spot 
Shows that when the appellant was ask- 
ed about these articles he clearly stated 
that he did not know about this gold nor 
did he know who had concealed the gold. 
Thus at the very first instance, the 
appellant had denied either the posses- 
sion or the knowledge that the aforesaid 
‘articles had been hidden in his com- 
pound. Later at about 3 p.m. Ganeshlal 
‘ Sopaji who was interrogated at that 
time, admitted that he had come to the 
house of the appellant in the afternoon, 
dug the ground and had put the articles 
thereunder. This statement was made in 
the presence of the appellant. After hav- 
ing heard the statement of the appellant, 
the Customs officers questioned the ap- 
pellant on which he repeated that 
Ganeshlal Sopaji had hidden the articles 
in the vacant side of his house. The ap- 
pellant made it clear that he was not in 
his house and had spent a few nights in 
the hospital. He saw Ganeshlal Sopaji at 
the house only at 3 p.m. He further 
stated that Ganeshlal Sopaji had not 
taken his permission for hiding the gold 
in his house. In our opinion, not much 
can be made out of this statement which 
does not at all prove that the appellant 
had any knowledge that the gold was 
buried in his house. The knowledge of 
- the gold referred to in the statement of 
the appellant Ex. P-25 comes to light 
only after he had heard Ganeshlal 
Sopaji stating about concealing the gold 
in his house. Even so the appellant made 
it clear in the statement Ex. P-25 that 
Ganeshlal Sopaji entered the house and 
concealed the articles without his per- 
mission. In these circumstances, there- 
fore, we are not in a position to agree 
with Mr. Rao that the conviction of the 
appellant can be founded on the basis 
of the statement Ex. P-23. Moreover, it 
appears that Ganeshlal Sopaji who had 


clearly admitted his guilt was prosecut- 


L.-T. Commr., Kerala v. V. Damodaran 


were 


A.IL.R. 


ed on a supplementary trial and. con- 
victed. There is no evidence ‘to show 
any previous collusion or conspiracy . be- 
tween Ganeshlal Sopaji and the appel- 
lant. For these reasons therefore, the 
prosecution has failed to prove the in- 
gredients either of Section 85 (ii) -of the 
Gold Control Act or Section 135 (ii) (b) 
of the Customs Act. In these circum- 
stances, therefore, the High Court was 
in error in convicting the appellant 
without there being any legal evidence 
to prove the charges framed against the 
appellant. The appeal is accordingly 
lowed, The conviction and sentence pass- 
ed on the appellant are set aside and 
the appellant is acquitted of the charges 
framed against him. 

Appeal allowed. 
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= 1980 Tax. L. R. 178 
(From: 1972 Tax LR 673 (Ker)) 


Civil Appeal No. 2099 of 1972, D/- 
15-10-1979. 

The Commissioner of Income-tax, 
Kerala, Appellant v. V. Damodaran, Re-. 
spondent. 

(A) Income-tax Act (1922), S. 2 (6A) 
(e) — Expression “accumulated profits” 
— It does not include current profits. 


The expression “accumulated profits” in 


Section 2 (6A) (e) does not include cur- 


rent profits for the purpose of S. 2 (6AJ 
(e) of the Act. 1972 Tax LR 673 (Ker), 
Affirmed. Case law discussed. (Para 10) 

Thus, the profits earned by a Company 
during the year in which loans were ad- 
vanced to the assessee, viz. the manag- 
ing Director of the Company, that is to 
say, the current profits cannot be regard- 
ed as included within the accumulated 
profits of the Company. Case law dis- 
cussed. (Para 10) 

(B) Income-tax Act (1961), Ss. 261 and 
256 — Reference of question under Sec- 
tion 256 — Question at the instance of 
revenue — Question added at the instance 
of the assessee in the reference though 
he had not filed reference application — 
Objection raised by revenue before Ap- 
pellate Tribunal when statement of case 
was prepared — Revenue not contending 
before High Court that reference was in- 
competent in respect of second question 
— Question can be allowed to be raised. 
before Supreme Court as it relates to the 
jurisdiction of the High Court to decide . 
that question. (Para 14) 


KW/LW/F581/79/MVJ 


al- d 


1980 


. (C) .Income-tax Act (1961), S. 256 ~ 
Income-tax Rules, 1962, R. 48 — Refer- 
ence — Specification of questions — Re- 
ference application by revenue — Asses- 
see if can ask for reference of question 
of law on the reference by the Revenue, 
1972 Tax LR 673 (Ker), Reversed.. (1970) 
75 ITR 93 (Mad); (1970) 77 ITR 276 
(Mad); AIR 1964 Raj 59; (1968) 70 ITR 
194 (Guj); (1968) 70 FER 203 (Guj) and 
L T. Ref, No. 20 of 1950, D/- 10-10-1950 
(Mad), Overruled, 

The statement of the case is drawn up 


on the basis of the application made by ` 


the applicant, who in that application 
must specify the questions of law which, 
he claims, arise out of the order of the 
Appellate Tribunal made under S. 254. 
The form of reference application pre- 
scribed by Rule 48 of the Income~tax 
Rules, 1962 specifically requires the ap- 
Plicant to state the questions of law 
which he desires to be referred to the 
High Court. He may, in appropriate cases, 
be permitted by the Appellate Tribunal, 
to raise further questions of law at the 
hearing of the reference application. But 
in every case, it is:only the party apply- 
ing for a reference who is entitled to 

the questions of law which should 
be referred. Nowhere in the statute there 
is any right in the non-applicant to ask 
for a reference of questions of law on 
the application made by the applicant. 
1972 Tax LR 673 (Ker), Reversed. (1970) 
75 ITR 93 (Mad), (1970) 77 ITR 276 
(Mad), AIR 1964 Raj 59, (1968) 70 ITR 
194 (Guj), (1968) 70 ITR 203 (Guj), and 
L T. Ref. No. 20 of 1950, D/- 10-10-1950 


(Mad), Overruled. (Para 12) 


In this connection, two. categories of’ 


cases ‘can be envisaged. One consists of 
cases where the order of the Tribunal 
under Section 254 has decided the appeal 
partly against one and partly against the 
other. This may be so whether the ap- 
peal consists of a single subject matter 
or there are more than one independent 
Claims in the appeal In the former, one 
party may be aggrieved by the grant of 
relief, even though partial, while the 
other may be aggrieved by the refusal 
to grant total relief. In the latter, relief 
may be granted or refused with refer- 
ence to individual items in dispute, and 
accordingly one party or the other will 
be aggrieved. In either case, the party 
who is aggrieved and who desires a re- 
ference to the High Court must file a re- 
ference application for that purpose It 
is not open. to him to make a reference 
application filed by the other party the 
basis of his claim that a question of law 
sought by him should be referred. The 
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the order made by the Appellate Tribu- 
nal under Section 254 operates entirely 
in favour of one party, although in. the 
course of making the order the Appel- 
late Tribunal may have negatived some 
points of law raised by that party. Not. 
being a party aggrieved by the result of 
the appeal, it is not open to that party to 
file a reference application. But on a re- 
ference application being filed by the ag- 
grieved party it is open to the non- 
applicant, in the event of the Appellate 
Tribunal’ agreeing to refer the case to 
the High Court, to ask for a reference of 
those questions of law also which arise 
on its submissions negatived in appeal 
by the Appellate Tribunal It is, as it 
were, ‘recognising a right in the winning 
party to support the order of the Appel- 
late Tribunal also on grounds raised be- 
fore the Appellate Tribunal but negativ- 
ed by it. (Para 13) 

In the instant case, the question whe- 
ther the provision of Rs. 11,000/- for tax 
and Rs. 6,900/- for dividend can be taken 
into account when determining the accu- 
mulated profits as on March 31, 1958 is 
not related to the question whether ac- 
cumulated profits can take in cur- 
rent profits which was referred at the 
instance of the revenue. The two ques- 
tions involve the grant of separate and 
distinct reliefs and the decision on one 
question does not affect the decision of 
the other. Accordingly the Appellate 
Tribunal was not competent to refer the 
question, at the instance of the assessee, 
and the reference to that extent must he 
considered void. (Para 15) 
Cases Referred : Chronological Paras 
(1978) 111 ITR 220: 1977 Tax LR NOC 

138 (Mad) 8 


(1970) 75 ITR 93 (Mad) ` 14 
(1970) 76 ITR 369: 1971 Tax LR ™ 
(Bom) 8 
(1970) 77 ITR 505: AIR 1971 SC 915: 
1971 Tax LR 407 14 
(1970) 77 ITR 818: AIR 1970 SC 1712 
) 8, 9 

(1970) 77 ITR 31 (Cal) 14 
(1970) 77 ITR 276 (Mad) 14 
(1969) 71 ITR 319 (Madh Pra} 14 
(1969) 71 ITR 433 (Mad). 14 
(1968) 70 ITR 194 (Guj) °°; 14 
(1968) 70 ITR 203 (Guj) . 14 
(1968) 71 ITR 314 (Madh Praj 14 


(1966) 62 ITR 382 (Mad) 8 
(1964) 51 ITR 112: AIR 1964 Raj 59 14 
(1963) 49 ITR 287 (Mad) 9 
(1957) 31 ITR 82: AIR 1957 Bom 4 

3 ‘ 8, 11, 14 
(1950) IT Ref. No, 20 of 1950, D/- 10-10- 

1950 (Mad) po Sar “4 14 
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(1921) 2 AC 171 : 125 LT 497, Commr. 
of Inland Revenue v. Blott | 8 
(1885) 29 Ch D 635, Sproule v. Bouch 8 


(1868) 14 WR 980, Hollis v. Allan 8 
“38 CLR 458 Au) 


Hooper & Harrison 

eral Commr. of ar 
8 

Mr. B. B. Ahuja, Advocate and Miss 
A. Subhashini, Advocate, for Appellant. 

PATHAK, J.:— This is an appeal by 
certificate under Section 261 of the In- 
come-tax Act, 1961 against the judg- 
ment of the High Court of Kerala inter- 
preting the words “accumulated profits” 
in- Section 2 (6A) (e) of the Indian In- 
come-tax Act, 1922. 

2. The assessee is the Managing Di- 


Ltd, v, 


` rector of a private limited company call- 


t 


ed R. K. V. Motors & Timber (P) Limit- 
ed. - The company maintains an account 
pertaining to him in its books. The ac- 
counts showed that as on March 31,:1958 
a sum of Rs. 36,546.17 np. was due to 


. him by the company. In January, 1959 
_ for the first time he became indebted to 


the company in the sum of Rs. 3,757.04 
np. His drawings increased, and as on 
March. 31, 1959 the total amount due by 


him stood at Rs. 25,107.22 np. It is also ~ 


relevant to state that the Balance Sheet 
of the company as on March 31, 1958 
showed a net profit of Rs. 18,950.98 np. 


3. The assessee was originally assess- 
ed for the assessment year 1959-60 (the 
relevant previous year being the year 
ended March 31, 1959) on a total income 
of Rs. 43,407. Thereafter, the Income-tax 
Officer came to know that the assessee 


had been withdrawing moneys from the 


company, and in the belief that those 
amounts were liable to be treated 


- as “dividend” under Section 2 (6A) (e) 
of the Indian Income-tax Act, 1922, he. 


reopened the assessment by virtue af 
Section 147 of the Income-tax Act, 1961. 
In the assessment proceedings which fol- 
lowed, the assessee claimed that the ac- 
cumulated profits of the company 
amounted to Rs. 1,050/- only, and that 
amount alone could be considered as 


“dividend” under Section 2 (6A) (e). m 


figure’ -was worked out on the basis that 
a sum of Rs. 11,000/- as a provision for 
. tax and of Rs. 6,900/- as a provision for 
dividend had to be adjusted against the 
balance of Rs. 18,950/- in the Profit & 
Account. The Income-tax Officer 
rejected - the contention of the assegsee 
and determined a sum of Rs, 25,107/--as 
dividend under Section 2 (6A) (e). 
arrived at this figure by including the 
' current profits of the company for the 
account year ending March 31, 1959. The 
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He . 


AJI.R, 


Appellate Assistant: Commissioner dis- 
missed an appeal filed by the assessee. 
The Income-tax Appellate Tribunal, - -in 
second appeal, upheld the claim of the 
assessee that the words “accumulated © 
profits” in Section 2 (6A) (e) could not 
be construed as including current- pro- 
fits, but it- rejected the contention that 
the two sums of Rs. 11,000/-- and 
Rs. 6,900/- had to be taken into account. 
in determining the figure of the accumu-. 
lated profits. Accordingly, it determined 
the. accumulated profits at Rs. 18,950/-. 
4, The Revenue applied for a refer- 
ence to the High Court of Kerala, and 
at its instance the Tribunal referred the 
following question to the High Court: 


“Whether, on the facts and in the cir ` 


cumstances of this case, the Appellate 
Tribunal was legally correct in holding 
that the accumulated profit will not in- 
clude current profits for the purpose of 
Section 2 (6A) of the Indian Incomé-tax 
Act, 1922 ” 


5. ag eee Pee ee ee ee 


_Clusion of a question, and therefore the - 


second question aah a 


was: 

“Whether, on the facts and in the di 
cumstances of the case, the Tribunal 
was right in holding ti that: Rs. 18,950/-. 
constituted accumulated profits for ‘the - 
pubes of Section 2 (6A) of the Indian — 

come-tax Act, 1922?” . 
The High Court, by its judgment dated 
January 18, 1972 has answered the first 
question in the affirmative and the se- 
cond question in the negative, both ques- 
tioùs being answered in favour of the 
assessee. And now, the present appeal 
by the revenue, 


6. We have heard Shri B. B. Ahuja, 
for the revenue. No one appears for tha 
assessee, 

7. The Indian Income-tax Act, 
did. not originally contain any definition 
of “dividend”, and the meaning of that 


1922 


‘word was confined to the connotation it - 


held under the law relating to companies, _ 
By Section 2 of the Indian Income-tax ` 
(Amendment) Act, 1939, 
gislature inserted sub-section (6A) in S.2— 
of the Act and set forth an inclusive’ de- 
finition. Certain clauses of the suib-sec- 
tion. were amended thereafter, and in 
their ultimate form Section 2 (64y. (cf 
and Section 2 (6A) (e) read as followss 
' BA) “Dividend” includes — 

(c). Any distribution made to the share- 
holders by a company on its liquidation, - 
to the extent to which the distribution 


is attributable to the. accumulated profits 
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of the company 
liquidation, whether capitalised or not. - 
(e) Any payment by a company, not 
being a company in which the public are 
‘substantially interested within the mean- 
ing of Section 23A, of. any sum (whether 
as representing a part of the assets of 
the company or otherwise) by way of 


advance or loan to a shareholder or any 


payment by any such company on behalf 
er for the individual benefit of a share- 
holder, to the extent to which the com- 


pany in either case possesses accumulat~ - 


ed profits.” 


8. The question is whether the profits 


earned by the company during the year 
in which the loans were advanced to the 
assessee, that is to say the current pro- 
fits, can be regarded as included within 
the accumulated profits of the company. 
It will be noticed that the expression 
“accumulated profits” occurs in Sec- 
tion 2 (6A) (c) of the Act. Construing 
that clause in Girdhardas & Co. Ltd v. 
Commr, of Income-tax, Ahmedabad 
(1957) 31 ITR 82, 88, the Bombay High 
Court said: “The limitation imposed by 
the Legislature is that the profits must 
in the first place be accumulated in con- 
A to the profits being cur- 

ANA ” The Madras High Court in 
Pea of Income-tax, Madras v. M. V. 
Murugappan, (1966) ‘62 ITR 382 took the 
same view. It analysed the concept of 
“accumulated profits” and in that con- 
nection particularly referred to the ob- 
servations of Isaacs and Rich JJ. in Hoo- 
per & Harrison Ltd, v. Federal Commr, 
of Taxation 33 CLR 458 at p. 480 (Aus.), 
who relied on Hollis v. Allan (1866) 14 
WR 980 and Sproule v. Bouch (1885) 29 
Ch D 635 and Commr. of Inland Reve- 


_nue v. Biott where the distinction be-. 


tween current profits and accumulated 
profits was graphically brought out. The 
decision of the Madras High Court was 
affirmed in appeal by this Court in Com- 
missioner of Income-tax, Madras v. M. V. 
Murugappan (1970) 77 ITR 818, and it 
was observed that 
year in the course of which the company 
was ordered to be wound up not being 
- accumulated profits were not part of the 
dividend.” Thereafter, the Bombay High 
Court in Commr. of Income-tax (Central) 
Bombay v. P. K. Badiani (1970):76 ITR 


869, while interpreting Section 2 (6A) (e) 


of the Act, applied the same- construction 
and held that the expression “accumu- 
lated profits” in. that clause must mean 
profits which had accumulated prior to 
the accounting. year of, which the income, 
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immediately before . its: 


“the profits of the. 


S; C. 481 


profits and gains were being assessed, 
while current profits. would mean the 


-profits of the accounting year. In a re- 


cent case, Commr. of Income-tax, Mad- 
ras-II v. G. Sankaran (1978) 111 ITR 220 
(Mad). the Madras High Court has re- 
affirmed that the expression “accumu- 
lated profits” in Section 2 (6A) (e) can- 
not take in current profits. 

. 8. The position appears to be well 
settled. Except for T. Sundaram Chettiar 
v. Commr. of Income-tax, Madras (1963) 
49 ITR 287 (Mad), in which the ratio is 
far from clear, a long line of judicial 
decision has taken the view that the 
words “accumulated profits” in S. 6 (2A) 
of the Indian Income-tax Act, 1922 car- 
not be construed to include current pro- 
fits. We are in agreement with that view 
being persuaded in that behalf by the 
reasoning which has prevailed in the 
aforementioned cases. The distinction 
between “accumulated profits” and “cur- 
rent profits’ has long held the field, and 
as the learned judges of the High Court 
of Australia observed in Hooper & Har- 
rison Ltd. (In Liquidation) (supra), it has 
been well known in judicial decision and 
in the mercantile world for well over a 
century. Moreover, this Court in M. V. 
Murugappan (supra) has also taken the 
view that current profits cannot be in- 
cluded in accumulated profits. It appears 
to be now the established law of 
the land. An attractive submission was 
raised on behalf of the revenue that in 
the Twelfth Report of the Law Commis- 
sion of India, P. 324 Item 17, the authors 
of the Report consider that the intention 
of the Legislature was to include current 
profits in the expression “accumulated 
profits” in Section. 6 (2A) and that the 
present definition of “accumulated pro- 
fits” by Explanation 2 to Section 2 (22) 


. Of the Income-tax Act, 1961 only clari- 


fies what the true intent was all along. 
In the view which has found favour with 
us, we are not persuaded by that sub- 
mission. 5 

10. Accordingly, we hold that the 
High Court was right in answering th 
first question in favour of the assessee 
and against the revenue. 

11. The second question is whether 
the provision: for payment of tax and 
dividend can be taken into account when 
computing the accumulated profits as on 
March 31, 1958. The revenue contends 
that this question should not have been 
referred by the Appellate Tribunal to 
the High Court.at the instance of the as- 
sessee because no reference application 


was-'mada by the. asseasee, The only. re--- 
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ference application, it is pointed out, be- 
fore the Appellate Tribunal was the re- 
ference application filed by the Commis- 
sioner of Income-tax. We are of opinion 
that' the revenue is right. The objection 


' was taken by the revenue before the Ap-- 


pellate Tribunal when the statement of 
case was being prepared, but the Appel- 
late Tribunal overruled the objection, 
relying on Girdhardas & Co. Ltd v. 
Commr. of Income-tax, Ahmedabad 
(1957) 31 ITR 82 (87). It does not appear 
that the revenue contended before the 
High Court that the reference made -to 
it by the Appellate Tribunal was incom- 
petent insofar as the second question 
was concerned. Since, however, the ob- 
jection pertains to the competence of the 
reference to the extent that it covers the 
second question and, therefore, relates to 
the jurisdiction of the High Court to con- 
sider and decide that question, we are 
. lof opinion that the revenue is entitled 
to raise that question before us. 


12. Section 256 (1) of the Income-tax 
Act, 1961 entitles the assessee or the 
Commissioner, as the case may be, to 
apply to the Appellate Tribunal to refer 
to the High Court any question of law 
arising out of the order made by the Ap- 
pellate Tribunal under Section 254. A 
period of limitation for making such ap- 
plication is prescribed. If the application 
is rejected by the Appellate Tribunal 
the applicant is entitled to apply to the 
High Court, within a prescribed 
period of limitation, and the High Court 
may, if it is not satisfied of the correct- 
ness of the decision of the Appellate Tri- 
bunal, require the Appellate Tribunal te 
state the case and refer it. It is clear 
that the statute expressly contemplates 
an application in that behalf by a party 
desiring a reference to the High Court, 
The application has to be filed within a 
prescribed period of limitation. If the ap- 
plication is rejected by the Appellate 
Tribunal, it is the applicant thus refused 
who is entitled to apply to the High 
Court. If the Appellate Tribunal allows 
the application made to it, Sec. 256 (1) 
requires it to draw up the statement of 
the case and refer it to the High Court, 
-The statement of the case is drawn up 
on the basis of the application ‘made by 
the applicant, who in that application 
must specify the questions of law which, 
he claims; arise out of the order of the 
Appellate Tribunal made under S. 254, 
The form of reference application pre- 
scribed by Rule 48 of the Income-tax 
Rules, 1962 specifically requires the ap- 
plicant to state the questions: of law 
which he desires to be referred to the 
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High Court. He may, in appropriata 
cases, be permitted by the Appellate Tri- 
bunal, to raise further questions of law 
at the hearing of the reference applica~ 
tion. But in every case, it is only 
party applying for a reference who 
entitled to specify the questions of) law 
which should be referred. 
the statute do we find a right in the non- 
applicant (a phrase used here for conv 
nience) to ask for a reference of ques- 
tions of law on the application made by. 
the applicant. 


13. In this connection, two categories” 
of cases can be envisaged. One consists 








of cases where the order of the Tribunal 


under Section 254 has decided the appeal 
partly against one party and partly 
against the other. This may be so whe- 


‘ther the appeal consists of a single sub- 


ject-matter or there are more than one 
independent claims in. the appeal. In the 
former, one party may be aggrieved. by 
the grant of relief, even though partial, 
while the other may be aggrieved by th 
refusal to grant total relief. In the lat- 
ter, relief may be granted or refused wit 
reference to individual items in dispute, 
and accordingly one party or the othe 
will be aggrieved. In either case, the 
party who ig aggrieved and who desires 
a reference to the High Court must file 
a reference application. for that . purpose. 
It is not open to him to make a reference 
application filed by the other party th 
basis of his claim that a-question of law 
sought by him should. be referred. The 
second category consists of cases where 
the order made by- the Appellate Tribu- 
nal under S. 254 operates entirely in 
favour of .one party, although in the 
course of making the order the Appel- 
late Tribunal may have negatived some’ 
points of law raised by that party. Not 
being a party aggrieved by the result of 
the appeal, it is not open to that party 
to-file a reference application. But on a 
reference application being filed by the 
aggrieved party it is open to the non- 
applicant, in the event of the Appellate 
Tribunal agreeing to refer the case to 
the High Court, to ask for a_ reference 
of those questions of law also which 
arise on its submissions negatived in ap- 
peal by. the Appellate Tribunal It is, as 
it were, recognising a right in the win- 
ning party to support the order of the 
Appellate Tribunal also on grounds rais- 
ed before the Appellate Tribunal but ne- . 
gatived by it. 


14. There are, therefore, those two- 
categories, one in which a non-applicant 
can ask for the reference of questions of 


1980 ° 


the Courts have omitted to consider ‘tha 
distinction between these two categories, 
they have erred. There are cases where 
it has been held that there is an absolute 
bar against a non-applicant seeking a re- 
ference of questions of law on a refer- 
ence application made by the other 
party. They include: Commr, of Income- 
tax, Madras v. S. K. Srinivasan, (1970) 
q5 ITR 93 (Mad) and ‘Commr: ot-Income- 
tax, Madras v. Ramdas Pharmacy, (1970) 
77 ITR 276 (Mad). Cases taking the op- 
posite extreme view are: Commr. of In- 
come-tax -v. Bantiah Bank : : Ltd., L-T. 
Ref. No. 20 of 1850 decided on 10-10-1950 
(Mad), followed in Girdhardas & Co, 


Ltd. (supra) and Educational & Civil List © 


Reserve Fund No. 1, Udaipur v. Commr, 
of Income-tax, Delhi and Rajasthan, 
(1964) 51 ITR 112 (Raj), Smt, Dhirajben 
R. Amin v. Commr. of Income-tax, (1968) 
70 ITR 194 (Guj) and Commr. of Wealth 
Tax v.. Mrs. Arundhati Balkrishna, (1968) 
70 ITR 203 (Guj). The judgment in the 
last case was affirmed by this Court in 
Commr. of Wealth Tax, Gujarat v. Arun- 
dhati Balkrishna, (1970) 77 ITR 505 but 
the point raised before us does not ap- 
pear to have been taken there. The ob- 
servations in Bantiah Bank Limited (su~ 
pra) seem to -show-that the High Court 


was alive to the possibility ofa winning 
party being deprived of the right -to 


raise questions of law which could pro- 
perly arise as further questions because 
they would be intimately involved in-a 
decision on the questions referred at the 
instance of the applicant, but it failed to 
classify such a case separately from the 
case where a non-applicant seeks to raise 
independent and. unassociated questions 
of law. Cases in which a distinction’ was 
noticed between the two categories but 


no opinion was expressed on the right of. 


a winning party to raise. questions of 
law without applying for a reference are 
Commr; of Income-tax* v. Jiwaji Rao 


Sugar Co. Ltd. (1969) 71 ITR 319 (Madh 


Pra), followed in Commr. of Income-tax, 
M. P. v. Dr. Fida Hussain G. 


missioner of Income-tax, Madras v. K, 
Rathnam Nadar (1969) 71 ITR 433 (Mad). 
Some attention has been given ‘to the 
distinction between the two. categories: in 


Commr. of Income-tax, West ‘Bengal v, 
A. K. Das, (1970) 77 ITR 31 at p. 44 (Cal). 


. 15. In the present case, -the question 

whether the provision of ‘Rs: 11,000 for 
tax and'Rs.` 6,900 for dividend -can be 
taken into account : when.. detérmining 


Jute Investment. Co, v, L-T, Commr,; W. B, 


law suggested by it and the other m 
which it cannot. To the. extent to which 


transactions 
‘gunny bags with K but there was no 


Abbas, 
(1969) 71 ITR 314 (Madh Pra) and Com- 
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the accumulated profits as on March 31, 
1958 is not related to the question whe- 
ther accumulated profits can take in cur- ; 
rent profits, The two questions involve 
the grant of separate and distinct reliefs ; 
and the decision on one . question does’ 
not affect the decision on the other. 

16. - Accordingly, we hold that the Ap- 
pellate Tribunal was not competent to 
refer the second question, and the refer- 
ence to that extent must be considered 
void, In the circumstances, it is not ne- 

to examine the second question 

on its merits. The judgment of the High 

Court must be set aside so far as it in- 

corporates its opinion on the . second 
question, 

17. Accordingly, the “appeal is allow- 
ed to the extent that the judgment of 
the High Court on the second question 
is set aside while the appeal is dismissed 
m respect of the judgment on the first 
question, There will be no order as to 


costs, 
Appeal partly allowed, 
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E = 1980 Tax, L. R. 183 

. (From: Calcutta)* 
-N. L. UNTWALIA AND 
R. S. PATHAK, JJ. 

Civil. Appeal No,’ 2259 of 1972, DJ- 
#8-10-1979: ` - ; 

M/s, Jute vatna Co, Ltd., Appel- 
lant “v. The Commissionėr of Income-tax, 
West Bengal, ‘Respondent, 

Income-tax Act (1922), Section 24 (1) 
ExpIn, 2 — Speculative transaction — 
What is. 

Unless the transaction was settled. by 
actual delivery or transfer of the commo- 
dity it would be ‘speculative transaction 
by ‘reason of Explanation 2 to S. 24 (1). 

(Para 6) 

Where- ‘the assesseé had entered into 

of sale and- purchase of 


actual delivery or transfer of the gunny 


bags and the contracts. ‘were settled be- 


OL pucci.. 


Held that the. beanadstigns were specu- 
lative transactions . and. the -loss suffered 
therein ‘was speculative’ “loss, AIR 1975 
SC 1996, Overruling .AIR 1973.SC 2081, 


- Foll.. ITR No. 186 of 1967, _D/- 6-1- 1971 
S ni Affirmed.. . 


-- ' (Paras 6, 7) 

Referred: : "Chronological - Paras 

Gers) 100 ITR 715: AIR PR ee. ee 
. 1975 Tax IR- 908. -< § 


"ITR No.. 186 of 1967, D/- 6-1- 1971: Seal 


KW/LW/F281/79/KSB ` 


= EGA 
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(1973) 90 ITR 140: AIR 1973 SC 2061 : 

1973 Tax LR 1052 
(1969) 73 ITR 713 (Cal) 

(1969) 73 ITR 727: AIR 1968 Cal 253 
(1969) 73 ITR 772 (Cal) 
(1966) 61 ITR 154 (Cal) 

Mr. P. V. Kapoor, Advocate, M/s. Anil 
Sachthey, Miss Bina Gupta and Pravesh 
Kumar, Advocates, for Appellant; Mr, 
PA Francis, Sr. Advocate (Miss Subha- 
shini, Advocate with him), for Respon- 
‘dent. 


PATHAK, J.:— This by certi- 
ficate under Sec. 66A (2) of the Indian 
Income Tax Act, 1922 raises the question 
whether the transactions in which the as- 
sessee was engaged were “speculative 
_ transactions” as defined by Explanation 2 
to Section 24 (1) of that Act, 

. 2, The assessee carries on business mM 
gunnies, The total purchase disclosed by 
the assessee for the year ended June 30, 
1960 amounted to Rs. 1,01,51,225/- and 
the total sales during that year were 
shown at Rs. 1,03,27,208/-. The purchases 
and sales included certain transactions 
with Messrs, Kesardeo Shyamsunder, 
Under Contracts Nos. 96 dated Novem- 
ber 11, 1959, 108 dated November 12, 
1959, 643 dated April 27, 1960 and 836 
dated May 25, 1960, the assessee claim- 
ed that 5,700 bales of gunny bags were 
purchased for Rs, 22,05,000/~. The asses- 
see says that he sold them to the same 

under contracts Nos. 520 dated 
March 30, 1960, 540 & 541 dated April 1, 
1960 and 610 dated April 19, 1960. for 
Rs. 19,79,550/-. The result was a loss of 
Rs. 2,25,450/-. The contracts were trans 
ferable specific delivery contracts falling 
within the scope.of the bye-laws of the 
East India Jute & .Hessian Exchange 
Limited, the bye-laws having been pass- 
ed with the concurrence of the Forward 
Market Commission, Admittedly, in the 
aforementioned transactions of purchase 
and sale there was no physical delivery 
ef goods. There was a transfer of deli 
very orders only. | | 


3. In the income-tax. “assessment tor 
the assessment. year 1961-62, the relevant 
previous year:. being -the year ended 
June 30, 1980,.the assessee showed the 
loss: of Rs. 2,25, 450/- 4s an‘ ordinary. ‘bu- 
siness joss, The Income-tax Officer re- 
jected the claim and held that the trans- 
actions in’ which delivery orders. were 
handed over without physical. delivery’ of 
the goods were “speculative transactions” 
within the meaning of. Explanation 2 to 
Section 24 (1) of the Indian Income-tax 
Act. He observed that the loss of Rs. 


2,25,450/-, being a loss-in speculation bu- 
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siness, ‘would. be treated separately. The’. 


that as “pucca” delivery orders had been 
transferred, there was a transfer of do- 
cuments of title to the goods and, there- 
fore, actual delivery of the goods must 
be deemed to have been given. On ap- 
peal by the Revenue, the Income-tax 
Appellate Tribunal found that the only 
transaction which had suffered a loss 
was the transaction under contract 
No, 520 which was closed by the reverss 
purchase contract No. 836. The loss suf- 
fered was Rs, 2,99,700/-, but the claim 
made by the assessee quantified the loss 
at Rs, 2,25,450/-. In respect of that trans- 
action the Appellate Tribunal observed 
that on purchase when the assessee was 
deemed to have received delivery the full 
amount was paid by cheque, and similar- 
ly when the assessee “sold forward the 
full sum was also paid through cheque, 
It referred’ to the trade usage 
that cheques were paid. when 
bills were received and on pay- 
ment thereof the pucca delivery 
orders. changed hands, Therefore, said 
the Tribunal, in form it was a transaction 
of delivery for cash, E 
culative transaction, - 


4, At the instance of the Revenue, the 
Appellate Tribunal referred the follow- 


ing question to the High Court at Cal- 
cutta :. 


"Whether, on the facts and in the cir- 
cumstances of the case, the loss of Rs. 
2,25,450/- was a loss in speculative trans- 
action within the meaning of Explana- 
ee ee ee 
come-tax Act, 1922?” - 


The reference was answered by the High 
Court .in favour of the Revenue, 


5. In this appeal, it is contended on 
behalf of the .assessee that the High 
Court erred in holding that in order to 
take a transaction out of the definition 
ol. “speculative transaction” in Explana- 
tion 2 to Sectión 24-(1) of the Indian In- 
come-tax Act, 1922, there must be actual 
delivery of the commodity itself and that 
delivery, of pucca delivery orders. with- 
out anything more did not constitute 
“actual delivery” within the meaning of 
that provision. It is urged that the giv- 
ing and taking of pucca delivery orders 
amounts to actual delivery of goods, 
Pucca delivery orders, it is stated, are 
documents of title to goods. In our opi- 
nion, the contention cannot be accepted, 
Explanation 2..to Section 24 (1) defines 
a speculative transaction as “a transac- 
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and sale of any commodity including 
stocks and shares is periodically or ulti- 


mately settled otherwise than by the - 


actual delivery or. transfer of the com- 
modity or scrips OE, ” It is apparent 
that what is contemplated is a real or 
factual delivery or transfer, 
notional delivery or transfer, | 


6. The Calcutta High Court, im a 
series of decisions Including Wadhwana 
(D. M.) v. Commr. of Income-tax, W. B., 
(1966) 61 ITR 154, Budge Budge Invest- 
ment Co. Ltd. v. Commr. of Income-tax, 
West Bengal I, Calcutta, (1969) 73 ITR 
772, Nanalal M. Varma & Co. (P) Ltd. v, 
Commr. of Income-tax, West Bengal, 
(1968) 73 ITR 713 and Murlidhar Jhun- 
jhunwala v. Commr. of Income-tax, West 
pios (1969) 73 ITR 727, held that 

unless the transaction was settled by 


actual delivery or transfer of the com- ` 


modity it would be a speculative trans- 
action by reason of Explanation 2 to 
[S. 24 (1). Subsequently, in Raghunath 
Prasad Poddar v. Commr. of Income-tax, 
Calcutta, (1973) 90 ITR 140 the Supreme 
Court took a more liberal‘ view and laid 
down that if the original transaction of 
sale and purchase of goods was follows 
ed by one or more subsequent contracts 
in respect of the same goods the original 
transaction would not be a speculative 
transaction if actual delivery of the 
goods sold was effected to the ultimate 
purchaser of the pucca delivery orders, 
The restricted view taken by the Cal- 
cutta High Court in Nanalal M. Varma & 
Co. (P.) Ltd. (supra) was disapproved. 
But recently a larger Bench of this 
Court in Davenport & Co. P. Ltd v. 
Commr. of Income-tax,. West Bengal, 
(1975) 100 ITR 715 has overruled Raghu- 
math Prasad Poddar (supra) and prefer= 
red the strict view adopted by the Cal- 
cutta High Court. The case before us, 
however, is a simple one. The transac- 
tions took place . between the assessee 
and M/s. Kesardeo Shyamsunder . alone, 
It is not disputed that there was. no 
actual delivery or transfer of the gunny 
bags. The contracts were settled between 
the parties by transfer of pucca geltvery 
orders. a 


7. Accordingly, we , hold that the High ' 


Court was right in- answering the ques- 
tion in favour of the Revenue. and = aa 

the asséssee, 
' & The appeal is dismissed with cost, 
Appeal — 


EIN a a | 
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Commissioner of Inicome-tax, Central 
Calcutta, Appellant v. National Taj Tra- 
ders, Respondent. 

(A) Income-tax Act (1922), S. 33-B (2) 
(b) and (4) — Limitation under sub-sec- 
tion (2) (b) — Applicable only to suo 
motu orders of Commissioner — Case re- 
manded to him by Tribunal under sub- 
sec, (4) for fresh —— No limitation 
applies. (1970) 77 ITR 934 (Assam), 
Overruled; I, T. Ref. No, 117 of 1967 D/- 
9-3-1972 (Cal), Reversed. (Interpretation 
of Statutes— Rules of construction). 

The bar of limitation contained in 
sub-sec, (2) (b) of S. 33-B is on the Com- 
missioner’s power to pass revisional or- 
ders under sub-sec. (1) and the same 
appears to be absolute in the sense that 
it applies to every order to be made 
under sub-sec. (i). At the same time 
sub-sec. (4) confers on the Appellate 
Tribunal very wide powers which it has 
while dealing with an appeal under Sec- 
tion 33 (1). In other words, the Appellate 
Tribunal has power “to pass such orders 
thereon. (ie. on the appeal) as it thinks 
fit.” Such a direction to dispose of the 
case afresh can be given to the Com- 
missioner by the Appellate Tribunal even 
when the period of limitation prescribed 
under sub-sec. (2) (b) has expired. Sub- 
sec. (2) (b) of S. 33-B does not curtail 
the appellate powers of the Tribunal un- 
der sub-sec, (4). (Paras 7, 11, 14) 

It is true that sub-sec. (2) (b) of Sec- 
tion 33-B prescribes a period of limita- 
tion on Commissioner’s power by pro- 
viding that no order shall be made . un- 
der sub-sec. (1) after the expiry of two 
years from the date of the order sought 
to be revised by him and a literal. con- 
struction of sub-sec.. (2) (b) also. suggests 
that the bar of limitation imposed there- 


‘by is absolute in the sense that it ap- 


plied- to.every kind of order to be made 
under sub-sec. (1) and no distinction was 
made between a suo motu order and an 
order that might be made by him pursu- 
ant to a.direction given by any appellate 
or other higher authority but such lite- 
ral construction would lead to a` mani- 
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festiy absurd result that though in a 
given case the appellate authority (Tri- 
bunal) has found (a) the Income-tax 
Officer’s order to be clearly erroneous 
as being prejudicial to the interest of 


the revenue and- (b) the Commissioner's | 


order unsustainable as being in violation 
-= of principles of natural justice, the. Tri- 
bunal should not exercise its appellate 
powers. Such manifestly absurd result 
could never have been intended by the 
Legislature. Obviously, it could not with- 
hold’ its hands and refuse to interfere 
with Commissioner’s order altogether 
for, that would amount to perpetuating 
the Commissioner's erroneous order, nor 
could it merely cancel or set aside the 
Commissioners wrong order without 
doing anything . about the  Income-tax 
Officer’s order, for that would result in 
perpetuating the Income-tax Officers 
-order which had been found to be mani- 
festly erroneous as being prejudicial to 
the revenue, . (Para 11) 


< It is gravely anomalous that the Tri- 
bunal should not be in a position to set 
aside the Commissioner’s order and re- 
mand the case back to the Commissioner 
for making a fresh assessment because 
in the meantime two years’ period of 
limitation has expired, for, it would 
mean that the Tribunal was prevented 
from achieving the desired effect direct- 
ly through the Commissioner but it could 
do so indirectly through the Income-tax 
Officer. The limitation prescribed in sub- 
sec, (2) (b) is. applicable to suo motu or- 
ders of the Commissioner in_revision and 
not to orders made by him pursuant to 
a direction or order passed by the Ap- 
pellate Tribunal under sub-sec.' (4) or 
by any other higher authority. Such con- 
struction ‘will be in consonance with the 
principle that all parts of the section 
' ‘should be construed ‘together and every 
` clause thereof -should be construed with 
reference to ‘the context and other 
clauses thereof so that-the construction 
put on that ‘particular provision ` makes 
‘a consistent enactment of, the whole sta- 
tute. A casus omissus could not be: infer- 
red from the mere fact that both Ss. 33-B 


' and 34 (3) together with. the second pro- 
inserted 


viso were simultaneously in 


the Act by the same Amending ‘Act of. 


1948. The further aspect that the Legis- 


lature has in the 1961 Act- made. the re- 


or relaxing 


quisite provision “removing 


‘thé bar of limitation in S. 263 (3), is not 


of much .consequence, S. 263 (3). of the 
1961 Act must be regarded as an ex ma- 
fore cautella provision. (1960). 39 ITR 522 


(Bom), Approved. AIR 1967 SC 455, Rel. 


L-T. Commr., Calcutta v. National Taj Traders ' 


AIR 
on; (1970) 77 ITR 934 (Assam), Overrul- 


I.-T. Ref. No. 117 of 1967, D/- 9-3- 
1972 (Cal), Reversed, (Paras 11, 12} 


(B) Interpretation of Statutes — Lite- 
ral construction — Cass omissus and 
statute as a whole`- — Principles 


reading 
=- Applicability. 


A casus- omissus cannot be supplied by l 
the Court except in the case of clear 
necessity and when reason for it is found 
in the four corners of the statute itself 
but at the same time a casus omissus 
should not be readily inferred and for 
that purpose all the parts of a statuta 
or section must be . construed. together 
and every clause of a section should be 
construed with reference to the context 
and other clauses thereof so that the 
‘construction to be put on a particular 
provision makes a consistent enactment 
of the whole statute. This would be more 
so if literal construction of a particular 
clause leads to manifestly absurd. or 
anomalous results which could not hava 
been intended by the Legislature. (1968) 
1 QB 878 and 1963 AC 557, Rel on. — 


(Para 16) 
(C) Income-tax Act (1922), 
Not a. charging provision — Principle of 
strict construction of fiscal statute not 
applicable. (Interpretation of Statutes ~= 
Fiscal Statute — Strict construction). . 
The principle that the fiscal statute 
should construed ‘strictly. is applicable 
only | to taxing provisions such as a charg- 
ing provision or a provision imposing 
penalty and not to those parts. of the 
statute, which. contain machine provi- 
. Sions and by no stretch could.s. 33-B be 
regarded as a. charging provision, .. 
(Para 12) 
Cases Referred :: “Chronological - Paras . 
1974) 96 ITR 390 : AIR 1975 Sc 67: 1975 
‘Tax LR 33 E ‘- I3 
' (1070) 77 ITR $34- (Assam) ` 6, 12 
(1967) 63-ITR 232: AIR 1967 SC 455 7 
(1968) 1 QB. 878: (1965) °3. WLR 1911, . 
Artemiou v, Procopiou’ 10 


-1963 AC 557: (1963) 1 All ER 685, Luke 


v. TITRC >- 10 
(1960) 39- ITR 522 (Bom) 6, 12 
1898 AC 735 (Canada), © Canada ' Sugar 

Refining Co. v. R. “10 
¢1595) 3 Co Rep 58b: 76 ER 787, Lincoln 


`€ College’s Case . ~ 10 


' Mr. D. V. Patel, ` Sr, . Advocate (Mis, 
s. P. Nayar and Miss A.-Subhashini, Ad=. 
vocates with him), for Appellant; Mr, 
B. B..Ahuja, Advocate (Amicus Curiae}, 


for Respondent. _ 


TULZAPURKAR,. J.:— These two aps 
peals by certificate raise- an important 


question as regards the proper construds 


S. 33-B — ` 
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Act, .1922 with particular bearing on the 
‘scope of sub-sec. (4) thereof and the et- 
fect of sub-sec. (2) (b) on the sub-sec. (4). 

2. The facts giving rise to the afore- 
said question may briefly. be stated: The 
-assessment years involved. are 1957-58 
and 1958-59 corresponding to the. account- 
ing years ending March ‘31, 
March 31, 1958 respectively. On or about 
August 5, 1960 the respondent assessee 
submitted voluntary returns, inter alia 
for the said two assessment years along 
with a declaration dated August 8, 1960; 
The assessment for these years were 


completed on August 12, 1960: by the — 


Income-tax Officer, ‘E’ Ward, District I 
(1) Calcutta on total incomes of Rupees 
7,000 and Rs. 7,500 respectively, the same 
having been made in the status of un- 
registered firm consisting of three part- 
ners, namely, Asha Devi Vaid, -Santosh 
Devi. Vaid and Sugni Devi Vaid ‘with 
equal shares. > 


3. On August 2, 1962," the Commis- 


sioner of Income-tax issued a notice fa. 


show cause why the said assessments 
should not be cancelled under S. 33-B of 
the Act as he felt that the completed as- 
sessments were erroneous as being pre- 
judicial to the interest of the revenue 
and and that the Income-tax Officer, ‘B’ 
Ward, District II (1) Calcutta 


the assessee. The notice was served on 
the assessee on August 3, 1962, and the 
hearing was fixed by the Commissioner 
for August 6, 1962. On the ground that 
none appeared and that there was no 
application for adjournment, the Com- 
missioner passed his order under S. 33-B 
ex parte on that date. By his said order 


the Commissioner cancelled the assess- 


ments made by the Income-tax Officer 
on August 12, 1960 on three grounds: 
(a) that some of the partners were 
minors and were not competent to enter 
into any partnership agreement with the 
result that the status of red 
firm assigned to the assessee by the In- 
come-tax Officer was clearly wrong and 
as such the assessments deserved to be 
cancelled, (b) that the books of account 
were unreliable and they were not pro- 
perly examined by the Income-tax Off- 
cer with the result that the assessments 
made were prejudicial to the interests 
- of the revenue and (c) that the Income- 
tax Officer. concerned had no territorial 
jurisdiction over the case which fel 
within the jurisdiction of Income-tax 
Officer, District II (H) Calcutta, and 
directed the LT.O. having proper juris- 


diction to make fresh assessments after 


L-T. Commr., Calcutta v. 
tion of S. 33-B of the Indian Income-tax | 


1957 and 


had no 
territorial jurisdiction over the case of 
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examining the record of the assessee in 
accordance with law. 


4. In the appeals preferred to the Ap- 
pellate Tribunal under S. 33-B (3) the 
respondent-assessee challenged the said 
order of the -Commissioner on various 
grounds. The Tribunal Ai ONE all 
other ‘contentions of the respondent-as- 
sessee, came to the conclusion that on 
merits the facts justified the assumption 
of jurisdiction: under S. 33-B by the 
Commissioner but held that the Com- 
missioner had not conformed to the re- 
quirements of natural justice by- putting 
to the. respondent assessee what case it 
had to meet and by giving due oppor- 
tunity for explaining the same. The Tri- 
bunal noted that the Commissioner had. 
disposed of the matter at 11-30 A.M. 
when none appeared on behalf of the re- 
spondent-assessee while the notice serv- 
ed upon the latter permitted filing of ob- 
jections at any time during the course 
of August 6, 1962 and objections had 
been filed by the respondent-assessee 
later in the day. The Tribunal, therefore, 
allowed the appeals, vacated the Com- 
missioner’s order dated August 6, 1962 
and remanded the case to him with the 
direction to -dispose it of afresh after 
giving due opportunity to the id do 
dent-assessee. 

5. Feeling aggrieved by the Tribu- 
nal’s aforesaid order dated July 5, 1965 
the respondent. sought to refer a set of 
six questions of law said to arise out of © 
the said order to the Calcutta High 
Court but the Tribunal referred the fol- 
lowing two questions only for the opin« 
ion of the High Court: 


“1. Whether on the facts and in the 
circumstances of the case, the ‘Tribunal 
was right in holding that the assumption 
of jurisdiction by the Commissioner un~ 
der S. 33-B of the Income-tax Act was 
valid in law? 


2. Whether, on the facts and in the-rir 
cumstances of the case, the -Tribunal 
acted properly by vacating the order of 
the Commissioner under S. 33-B of the 
said Act and in directing him to dispose 
of the proceedings under the said section 
afresh after giving due opportunity to 
the assessee?” 

6. The High Court disposed of the 
Reference (L-T. Reference No. 117 of 
1967) by its judgment dated March 8, 
1972 whereby it answered the first ques~ 
tion in the affirmative against the as- 
seasee, that is to say, on merits it held 
that the assessments made by the In- 
come-tax Officer required revision at the 
hands by -the Commissioner, As regards 
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the second question the. High Court was 
of the view that it comprised two as- 
pects, one relating to the vacating of the 
Commissioner’s order and the other re- 
lating to the giving of a direction to him 
to dispose of the case under S. 33-B 
afresh after giving due opportunity to 
the assessee and the High Court _ held 
that in exercise of its appellate powers 
the Tribunal acted properly in vacating 
or cancelling the Commissioner's order 
but did not act properly in directing him 
to dispose of the case afresh under Sec- 
tion 33-B (1) because the period of limi- 
tation of two years prescribed under 
S. 33-B (2) (b) for him to act under. Sec- 
tion 33-B (1) had expired and answered 
. the question accordingly (i.e. in the af- 
firmative on the first aspect and in the 
negative on the second aspect). In doing 
so the High Court held that the provi- 
sion of sub-sec. (2) (b) was absolute and 
covered even a revisional order of the 

er passed in pursuance of a 
direction given by any appellate autho- 
rity and relied in that behalf on the as- 
pect that, unlike 2nd proviso to S. 34 (3) 
there was no provision removing or re- 
laxing the bar of limitation on the power 
of the Commissioner under S. 33-B (2) 
{b). The High Court preferred the view 


of the Assam High Court in CLT. v,- 


Sabitri Debi Agarwalla, (1970) 77 ITR 
934 to the view of the. Bombay High 
Court in C.LT. v. Kishoresinh Kalyan- 
-sinh Solanki, (1960) 39 ITR 522. The 
Revenue has come up in appeal to this 
Court challenging the aforesaid view aoe 
the High Court. 


7. Since the question relates to . the 
proper construction of S. 33-B of the 
Act with particular bearing on the scope 
of the appellate powers of the Tribunal 
under sub-sec. (4) thereof and the effect 
of sub-sec. (2) (b) thereon it will be de- 
sirable to note the material provisions of 
8. 33-B. Under sub-sec. (1) power has 
been conferred upon the Commissioner 
to revise Income-tax Officer’s orders but 
the exercise of such power is regulated 
by the two conditions mentioned there- 
-in, namely, (a) he must consider the 
order sought to be revised to be errone- 
ous as being prejudicial to the interests 
of the revenue and (b) he must give an 
opportunity. to the assessee of 


ing 
heard before revising it. Sub-sec. (2) (b). 


prescribes a period of limitation in nega- 
‘tive words by providing that “no order 
shall be made under sub-sec. (1) | after 
the expiry of two years from the date 


of the order. sought .to be revised.” -Sub- 


right 


enc. (3) confers onthe ‘assessee a 


L-F. Commr., Calcutta v. National Taj. Traders ‘- 
. to prefer an appeal to the Appellate Tri- 


- of the sppeal but the words “pass 


ALR. 


bunal against the Commissioner’s order 
made under sub-sec. (1) while sub-sec. (4) 
indicates the powers of the _ Appellata 
Tribunal in dealing with such appeal by 


providing that “such appeal shall be 
dealt with in the same manner as if it 


` were an appeal under sub-sec. (1) of 


S. 33”. Two things stand out clearly on 
a fair reading of the two concerned pro- 
visions, namely, sub-sec. (2) (b) and sub- 
sec. (4). The bar of limitation contained 
in sub-sec. (2) (b) is on the 
sioner’s power to pass revisional ord 
under. sub-sec. (1) and the same appears 
to be absolute in the sense that it a 






appeal) as it thinks fit”. In Hukumchand 
Mills case (1967) 63 ITR 232 this Court 
has explained that the word “thereon” 
restricts the jurisdiction of the Appellate 
Tribunal to the subject-matter of the ap- 
peal which merely means that the Tri- 
bunal cannot adjudicate or give a finding 
on & question which is not in dispute and. 
which does not form the subject-matter 
such 
orders thereon as it thinks fit” include 
sll che powers (except possibly the pow- 
er of enhancement) which are con» 
ferred on the Assistant Appellate Com- 
missioner by S. 31 and consequently the 
Tribunal has authority in exercise of its 
appellate powers to set aside the order 
appealed against and direct fresh assess- 
ment in the light of the observations 
made by it in its judgment. In other 
words, similar power is by tha 
Appellate Tribunal while dealing Y with 
the appeal under sub-sec. (4) of S. 33-B, 
The question that arises for our. consi- 
deration is whether such a direction 
dispose of the case afresh can. be gi 
to the Commissioner by the Appella 


‘Tribunal when the period of limitati 


prescribed under sub-sec. (2) (b) has ex 
pired? In other words, whether su 
sec. (2) (b) of S. 38-B has the effect 


attenuating or curtailing. the appellate 
me of the Tribunal under sub- 
tion (4)? 


8. Counsel for the Revenue contended 
that it was a well-settled principle that 
all the parts of a- section or statute 
should be construed together and that 
every clause of a section should be cone... 


- strued. with reference to the context’ anid 
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-struction put on a -particular provision 
makes a consistent enactment of the 
whole statute. He further urged that the 
object of conferring revisional power up- 

on the Commissioner under S. 33-B (1) 
obviously was to correct erroneous 
orders of Income-tax Officer in so far as 
they were prejudicial to the interests of 
the revenue and such object would be 
defeated if the bar of limitation contain- 
ed in sub-sec. (2) (b) is held applicable 
to revisional orders passed by the Com- 
missioner in pursuance of.or in obedience 
to a direction given or order made by 
the Appellate Tribunal in appeal under 
S. 33-B (4) or for that matter by the High 
Court or Supreme Court in case the 
matter is carried to those Courts. Ac- 


cording to him it would be proper to. 


construe the provision in sub-sec. (2) (b) 
as being applicable to suo motu revision- 
al orders passed by. the Commissioner 
under sub-sec. (1),and not to orders 
passed by him in pursuance of a direc- 
tion issued to him by the Tribunal in 
appeal. He urged that there was no rea- 
son why sub-sec. (2) (b) should be re- 
apes as having the effect of attenuat- 
or curtailing the very vide appellate 
powers conferred upon the Tribunal. He 
further urged that no argument could.ba 
based on the absence of a provision, si- 
milar to the 2nd proviso to S. 34 (3), in 
S. 33-B of the Act. In support of his 
contention strong reliance was placed by 
him upon the Bombay High Court's deci- 
sion in Solanki’s case (supra). 


' 9. On the other hand, counsel for the 
assessee canvassed the High Court’s view 
for our acceptance by pointing out that 
both Ss. 33-B and 34 (3) together with 
the second proviso were introduced in 
pe Aci by tho same Asnending Act 1940 
but in S. 33-B no provision for removing 
or relaxing the bar of limitation contain-~ 
ed in sub-sec. (2) (b} was made and 
hence it was not for the Court to supply 
a casus omissus, He also relied on the 


_ fact that in the 1961 Act that the neces- 


gary provision has been enacted in Sec- 
tion 263 (3) which also showed that in 
the absence of such provision in S. 33-B 
of the 1922 Act the bar of sub-sec. (2) (b) 
was applicable to every order of the 
Commissioner irrespective of whether it 
Was made suo motu or in pursuance of a 
direction. issued by the appellate autho- 
rity. According to him since the bar of 


limitation as contained in sub-sec. (2) (b) _ 
of Sec. 33-B always operated for the 


benefit of the assessee as the same ac- 
_ corded finality to the assessment orders, 
the appellate powers . of the ‘Tribunal 


2 


L-T. Commr., .Calcutta . v,- National Taj Traders- : - 
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der sub-sec, (4) must be regarded as hav- 
ing been curtailed to the extent that the 
Tribunal cannot remand the case to the 
Commissioner for making fresh . assess- 
ment if by then the limitation has ex- 
pired. l 


19. Two principles .of construction — 
one relating to casus omissus and the 
other in regard to reading the statute as 
a whole appear to be well settled, In 
regard to the former the following state- 
ment of law appears in Maxwell on In- 
terpretation of Statutes (12th Edn) af 


‘page 33: 


“Omissions not to be inferred— “It is 
a corollary to the general rule of literal 
construction that nothing is to be added 
to -or taken from a statute unless there 
are adequate grounds to justify the in- 
ference that the legislature intended 
something which it omitted to express. 
Lord Morsay said: ‘It is a strong - thing 
to read into an Act of Parliament words 
which are not there, and in the absence 
of clear necessity it is a wrong thing to 
do’. ‘We are not entitled’, said Lord 
Loreburn L. C., ‘to read words into an 
Act of Parliament unless clear reason for 
it is to be found within the four corners 
of the Act itself, A case not provided 
for in a statute is not to be dealt with 
merely because there seems no good rea- 
son why it should have been omitted, 
and the omission appears in consequence 
to have been unintentional.” 

In regard to the latter principle the fol- 
lowing statement of law appears in Max- 
well at page 47; 

A statute is to be read as a whole— "It 
was resolved in the case of Lincoln Col- . 
lege’s case (1595) 3 Co Rep 58b, at page 
59b that the good expositor of an Act 
of Parliament should ‘make construction 
on all the parts together, and not of one 
part only by itself.’ Every clause of a 
statute is to ‘be construed with reference 
to the context and other clauses of the 
Act, so as, as far as possible, to make a 
consistent enactment of the whole sta- 
tute. (Per Lord Davey in Canada Sugar 


Co. Ltd. v. R, 1898 AC 735 (Ca- 
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to be put on a particular provision makes 
a consistent enactment of the whole sta- 
tute. This would be more so if literal 
construction of a particular clause leads 
to manifestly absurd or anomalous re- 
sults which could not have been intend- 
ed by the Legislature. “An intention. to 
produce an unreasonable result’, said 
Danckwerts L. J. in Artemiou v. Proco- 
piou ((1966) 1 QB 878), “is not to be im- 
puted to a statute if there is some- other 
construction available’. Where to apply 
words literally would “defeat the obvious 
intention of the legislation and produce 
a wholly unreasonable result” we must 
“do some violence to the words” and so 
achieve that obvious intention and pro- 
duce a rational construction, (Per Lord 
Reid in Luke v. L R. C, 1963 AC 557 
where at p. 577 he also observed; "this 
is not a new problem, though our stand- 
ard of drafting is such that it rarely 
emerges”. In the light of these princi- 
ples we will have to construe sub-sec. (2) 


(b) with reference to the context and 


other clauses of S. 33-B, 
li. Section 33-B was. introduced in 


L-T. Commr., Calcutta v, National Taj Traders 


the Indian Income-tax Act, 1922 by the - 


Income-tax and Business Profit Tax 
(Amendment) Act, 1948 with effect from 
March 30, 1948 and the object of intro- 
ducing the same was obviously to confer 
revisional powers upon the Commissioner 
to correct the erroneous orders of an 
Income-tax Officer in so far as they 
were prejudicial to the interests of the 
revenue. The language of the sub-sec- 
(1) clearly suggests that the said power 
was contemplated to be exercised suo 
motu by the Commissidner inasmuch as 
the opening words show that it was up 
to the Commissioner to call for and ex- 
amine the record of any proceedings 
under the Act and on examination of the 
record if he were satisfied that any order 
passed by an Income-tax Officer was 
erroneous as being prejudicial to the 
interests of the revenue he could revise 
the same after giving an opportunity to 
l! the assessee of being heard. It is true 
that sub-sec. (2) (b) thereof prescribed a 
‘period of limitation on his power by pro- 
viding that no order shall be’ made un- 
der sub-sec. (1) after the expiry of two 
‘years from the date of the order sought 
to be revised by the Commissioner and 
a literal construction of sub-sec. (2) (b) 
also suggests that the bar of limitation 
imposed thereby was absolute in the 
sense that it applied to- every kind of 
‘order to be made under sub-sec. (1) and 
‘no distinction was made between a suo 
motu order and an order that might be 
made by him pursuant to a direction 


a 


able as being in violation of principl 


A.LR. 


given by any appellate or other higher 
authority .but the question is whether 
such a literal construction should be ac- 
corded to that provision? As stated ear- 
lier sub-sec. (3) conferred on an assessee 
a right to prefer an appeal to the Ap- 
pellate Tribunal against the Commis- 
sioner’s order made under -sub-sec (1) 
and under sub-section (4) the Tribunal 
had authority to deal with the impugn- 
ed order of the Commissioner in such 
manner as it deemed fit in exercise of its 
appellate powers, for instance, it could 
confirm the impugned order, it could an- 
nul that order, it could after vacating 
it remand the case back to the Commis- 
Sioner for making a fresh assessment in 
the light of the observations made by it 
in its judgment or it could, after calling 
for a remand report, rectify the errone- 
ous order of the Income-tax Officer. Fur- 
ther there was no period prescribed 
within which an appeal against the im- 
pugned order of the Commissioner had 
to be disposed of by the Tribunal and in 
the normal course on rare occasions such 
appeals would have been heard and dis- 
posed of before the expiry of two years 
from the date of the Income-tax Officer’s 
order which was regarded as erroneous 
by the Commissioner. More often than 
not. such appeals would come up for 
hearing after the expiry of the said pe- 
riod of two years — a fact fully known 
and within the contemplation of the Le- 
gislature when it introduced the section 
in the Act in 1948. In these. circumstanc- 
es did the Legislature intend to attenu- 
ate or curtail the appellate powers 
which it conferred on the Appellate Tri- 
bunal in very wide terms under sub-sec- 
tion (4) by enacting sub-section (2) (bj 
prescribing a time limit on the Commis- 
sioner’s power to revise an erroneous 
order of the Income-tax Officer when the 
Commissioner was. seeking to exercise 
the same not suo motu but in pursuance 
of or obedience to a direction from the 
Appellate authority? According to the 
construction contended for by the asses- 
see and which found favour with the 
High Court the answer was in the affirm- 
ative because’ sub-section (2) (b), on its 
literal construction, was absolute. In o 
view such literal construction would lead 
to a manifestly absurd result, because in 
a given case, like the present one, whe 
the appellate authority (Tribunal) 









(b) the Commissioner’s order unsustain: 


of natural fustice how should the 


1986 


late authority exercise its appellate po- 
wers? Obviously it could not withhold 
its hands -and refuse to interfere with 
Commissioner’s order altogether for that 
would amount to perpetuating the Com- 


missioner’s erroneous order, nor could. it: 


merely cancel or set aside the Commis- 
sioner’s wrong order without doing any- 
thing about the Income-tax Officer’s or- 
der, for, that would. result in perpetuat- 
ing the Income-tax Officer’s. order which 
had been found to be manifestly erro- 
neous as being prejudicial to the. reve- 
nue, But such result would flow from 
the view taken by the High Court which 
hes held that the Tribunal acted proper- 
ly in vacating the Commissioner’s order 
but did not act properly in directing him 
to dispose of the proceedings afresh after 


giving opportunity to the assessee. Such 


manifestly absurd result could . never 
have been intended by the Legislature. 
Moreover; it was fairly conceded by the 
counsel for the assesssee before us that 
in exercise of its appellate powers it was 
open to the Tribunal itself to call for a 
remand report from either the Commis- 
sioner or the Income-tax Officer and 
rectify the Income-tax Officer’s erroneous 
order after giving opportunity to the as- 
sessee and in doing so no question of li- 
mitation would arise. It was also not 
disputed by him that it was equally open 
to the Tribunal- to set aside the Commis- 
sioner’s order and remand .the case di- 
rectly to the Income-tax Officer ` giving 
the requisite direction to rectify his er- 
roneous order and thereupon. the Income- 
tax Officer.could carry out the -Tribunal’s 
direction, for, admittedly, the bar of. li- 
mitation under- sub-section (2) (b) was 
only on the Commissioner's. power to 


make an assessment afresh and not on_ 


the Income Tax Officer. If this be -the 
correct .position then it is gravely. ano 
Jmalous .that-:the Tribunal should not -be 
in.a position to set ‘aside the Commis- 


sioner’s order and remand the case back - 


to the Commissioner for making a fresh 
assessment because.in the meantime two 
years’ period of limitation has expired, 


for, it would mean that the Tribunal was 


prevented from achieving the . desired 
effect directly through the Commissioner 
but it could do.so indirectly through the 
Income-tax Officer. A literal construction 
placed on sub-section (2) (b) would lead 


to such manifestly -absurd and anomalous 


results, which, we do not think, were 
intended by the Legislature. These con- 
siderations compel us to construe the 
words of sub-section. (2) (b). as being ap- 
plicable to suo motu-‘orders of the Com- 
missioner. in revision and- not to orders 


I-T; Commr., Calcutta v, 


‘dealt with- it above. 
_ (a) it is well :settled that the principl 
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made by him pursuant to a direction o 
order passed by the Appellate. Tribunal 
under sub-section (4) or by any othe 
higher authority. Such construction will 
be in consonance with the principle that 
all parts of the section should be con- 
strued together and every clause thereo 
should be -construed . with reference - 


the context and other clauses thereof soj — 


that the construction put on that parti- 
cular provision makes a consistent enact- 
ment- of the whole statute.. 


12.. Having: regard to the above dis- 
cussion: we -are clearly of opinion that 
the view taken by. the Bombay High 
Court in Solanki’s case (supra) .on the 
construction of sub-section (2) (b) of Sec- 
tion 33B is-correct and we approve of it, 
In Sabitri Devi Agrawalla’s case (supra) 
the Assam High Court took a oontrary 
view and held that under Section 33B (4} 
of the Act the Tribunal would not be 
justified in remanding the case to the 
Commissioner after the two years had 
expired from the -date of the order 
sought to be revised. The decision seems 
to rest on three aspec: (a) it being fis- 
cal statute the same must be strictly con- 
strued, (b) the bar of limitation contain- 
ed in sub-section (2) (b) was absolute 
and unqualified and covered all types of 
orders and..-(c) that unlike the second 
proviso. to -Section 34 (3), there was no 
provision for removing or relaxing the 
bar of limitation on the power of the 
Commissionér under Section 33B (2) (b) 
and that since Section 33B as well as 
Section 34 (3) with second proviso had 
been introduced in the Act by the same 
Amending Act of 1948 there was a deli- 
berate omission to. make a provision. Te- 
moving or relaxing the bar of limitation 
in Section 33B and for such ‘an omission 
the remedy. lay with the Legislature and 
not with the Court. The .Assam High 
Court also alluded to the fact that un- 
der the 1861 Act the Legislature had 
made a provision removing or relaxing 
the bar’ of-limitation in Section 263 (3). 
As` regards “aspect” (b) we have already 
As regards. aspect 


that the fiscal statute should be constru 
ed strictly.is applicable only to taxin 
provisions such as a charging provision or 
a provision imposing penalty and not t 
those parts of the statute which contain 


-mechinery provisions and: by -no- stretch 


could Section’ 33B be ‘regarded as 

charging provision. As regards aspect (c) 
‘we have already pointed oùt above that 
a casus omissus has not to be readily: in-{ 
ferred and ‘it: could not’ be inferred from| - 
the mere fact that both: Ss. 33B and 34 (3) 
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together with 
were inserted simultaneously in the Act 
by the same Amending Act of 1948 and 
that in the case of former a relaxing 
provision was not made as was made in 
the case of the latter provision, firstly 
because the two provisions operated in 
distinct fields and secondly, it would be 
improper to do so without comparing the 
various stages of amendments through 
which each set of these provisions had 
undergone since inception. The further 
Jaspect that the Legislature has in the 
1961 Act made the requisite provision 
removing or relaxing the bar of limita- 
tion in S. 263 (3), is, in-our view, not 
of much consequence. Irrespective of 
the question whether the second proviso 
to Section 34 (3) was enacted ex majore 
cautella or not (over which conflicting 
views obtain), it is clear to us that Sec- 
tion 263 (3) of the 1961 Act must be re 
garded as an ex majore cautella provi- 
sion. Admittedly, at the time when the 
said provision was enacted im the 196! 
Act, the Bombay view held the field and 
there was no decision to the contrary of 
any other High Court. Obviously, there- 
fore, the- enactment of Section 263 (3) 
must be regarded as declaratory of the 
law which was already prevailing and 
this position has been clarified in the 
Notes on Clauses of the Income-tax Bill 
1961 where it has been stated that sub- 
clause (3) of Section 263 was new and 
had been added to get over the difficulty 
experienced in (wrongly stated ‘caused 
by’) the Bombay High Court’s decision in 
Solanki’s case (supra). The enactment of 
an ex majore cautella provision in the 
1861 Act would, therefore, be a legisla- 
tive recognition of the legal position that 
obtained as a result of judicial pro- 
nouncement qua the 1922 Act. In our 
view, therefore, the Assam case waa 
wrongly decided, ee 


13. Reference may now be made to.a 
decision of this Court in Pooran Mall’s 
case (1974) 96 ITR 390 wherein a simi- 
lar situation arising under Section . 132 
of the Income-tax Act, 1961, a restricted 
construction was accorded by this, Court 
to sub-section (5).thereof which prescrib- 
ed certain. period of limitation. In that 
case pursuant to: an authorisation issued 
under Section 132 (1) of the 1961 Act 
searches were carried out on October 15 
and 16, 1971 at the residence and busi- 
ness premises. of P, an individual, -and 
at certain office premises of.the firms. in 
which he. was.a partner, and jewellery, 
cash and account. books were. seized. 
- There was also.a search of two banks 


L-T. Commr., Calcutta.v. National ‘Taj Traders. :.- 
the - second . proviso ..and a restrain order was ‘made. under: 


ALR. 


Section 132. (3) in respect of 114 silver 
bars pledged with those banks on the 


ground that they were the property of P. 


On January 12, 1972, the Income-tax 
Officer passed a summary order under 
Section 182 (5) on the basis that all the 
assets seized and 114 silver bars belong- 
ed to P. Thereupon, P & Sons, one of 
the firms in which P was a partner, and 
P filed a writ petition in the High Court 
challenging the order dated January 12, 


‘1972 and on April 6, 1977, on the basis 


of the consent of the parties, the High 
Court quashed the order and permitted 
the department to make a fresh enquiry 
after giving an opportunity to the peti- 
tioner and pass a fresh order within twe 
months. After a fresh enquiry the In- 
come-tax Officer passed an order on 
June 5, 1972, holding that the silver bars 
belonged to P, the individual, and not 
the firm, P and Sons. Thereupon, the 
firm and P again filed a writ petition 
challenging the second order. The High 
Court heid that the Income-tax Officer 
had no jurisdiction to pass that order 
beyond . thé period prescribed in Sec- 
tion 132 (5) and set aside the order and 
directed the return of the 114 bars of 
silver. This Court held, inter alia, that 
the order made in pursuance of a direc 
tion given under Section 132 (12) or by 
a Court in writ proceedings, was not sub- 
ject to the limitations prescribed under 
Section 132 (5). At page 394 this Courf 
has observed thus; 

_ “Even if the period of time fixed un- 
der Section 132 (5) is held to be man- 
datory that was satisfied: when the first 
order was made. Thereafter, if any di- 
rection is given under Section 132 (12) or 
by a Court in writ proceedings, as in 
this case, we do not: think an order made 
in pursuance of such a direction -would 
be subject to the limitations ‘prescribed 
under Section 132 (5). Once the order 


- has been made within ninety days the 


aggrieved: person has got the right to ap- 
proach the notified -authority under Sec- 
tion 132 (11) within ‘thirty days and thaé 
authority can direct the Income-tax Offi- 
cer to pass a fresh order. We cannot ac- 
cept the contention on behalf of the re» 
spondents that even such a fresh order 
should be passed within ninety days. It 
‘would make the sub-séctions’ (11) and 
(12) of Section 132 ridiculous and use- 
less.” : ae 
It may be pointed out that in Section 139 

there is no provision removing or relax- 
ing ‘the bar of limitation contained in 
Section 132 (5)-.enabling the Income-tax 
Officer. to pass an. order. afresh pursuant | 
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higher authority under: Section 132 (12) 


and even then this Court took the view ~ 


that the limitation prescribed under Sec- 
tion 132 (5) will be applicable only to 
the initial order to be made by the In- 
come-tax Officer and not to an order that 
would be made by him pursuant to a 
direction from the Board or notified 
authority. The concerned provisions were 
read together and such construction was 
put on sub-section (5) of Section 132 as 
made a consistent enactment of the whole 
statute, 


14, In the result, we are of the opinion 
that the answer given by the High Court 
to the second aspect of the second ques- 
tion referred to it was clearly wrong 
and, in our view, the Tribunal’s order 
vacating the Commissioner’s order and 
directing the Commissioner to make as- 
sessment afresh after giving due oppor- 
tunity to the respondent-assessee was 
proper. The appeal is accordingly allow- 
ed but in the ‘circumstances, there will 
be no order as to costs. 

Bs . Appeal allowed. 
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(From: Madras) 


R. S. SARKARIA AND 
O. CHINNAPPA REDDY, JJ. 


Civil Appeal-No, 1770 of 1969; Df» 
29-10-1979. hy 


Rajamanicka: Mathurar, Appellant Ve 
Dharmaraj and others, Respondents, - 

Constitution of India, Art. 136 — Ap- 
peal from Judgment of 


Judgment bemg vague, not liable to be 
maintained — Judgment of Madras High 
Court, D/- 13-12-1968, Reversed. (Civil 
F. C.. (1968), S.. 161). 

Where in appeal by special leave from 
judgment of High Court: in second ap- 
peal remanding the case’ to first. appel- 
late Court, it was found that the High 
Court did not point out what relevant 
considerations were ignored and what ir- 
relevant considerations were taken. into 
account by the- first appellate Court but, 
instead, made sweeping remarks which 
might prejudice a free and fair -re-con- 
sideration of the matter by the first ap- 
pellate Court, the Judgment of the High 
Court was not liable to be maintained 


more so when it was vague and indefi- . 


nite. The case was sent back to High 
Court with a direction to decide it afresh 
according to law. Judgment of ae 


LW/AX/G390/79/SSG _ 


- ,Rajamanicka: Mathurar. v. Dharmaraj: E S 
. High Court, el 13-12-1968, Reversed. 


. (Paras 3, 4) 
JUDGMENT :— This appeal by special 
leave is directed against a judgment 
dated 13-12-1968 of a leamed single 
Judge of the High Court of Madras. The 
facts shortly are as. follows :— . 


The appellant is the 7th defendant and 
respondents 1 to 4, are respectively the 
plaintiff, Ist defendant; 3rd defendant 
and 4th defendant on the file of the Dis- 
trict Munsif’s Court at Mannargudi, The 
plaintiff fled, a suit in the court of the 
Munsif for a declaration of his title to 
the suit property and for recovery of the 
possession together with future mesne 
profits. His case was that the appellant 
(defendant 7) who had married his elder 
sister. Ayi Manickathammal, had no 
children by her and tha: he was brought 
up from his very childhood by the ap- 
pellant who out of love and affection, 
executed a settlement deed (Ext. A-2) on 
5-2-1952 in respect of the 2 items of suit 
properties and the appellant was looking 
after the properties on his behalf be- 
cause the donee-plaintiff was a minor. 


2. The trial court decreed the suit. 
The Ist Appellate Court reversed the 
decree and dismissed the suit. In second 
appeal the High Court set aside the 
decree of the Appellate Court and re- 
manded the case to it, with the follow- 
ing observations and directions :— 


-“The learned Judge of the Lower Ap- 
pellate Court seems to have been pre- 
pared to swallow his case wholesale, 
hook, line and sinker, I am afraid that 
the conclusion of the learned appellate 
Judge suffers from a number of defects 
like ignoring relevant considerations and 
laying undue stress upon irrelevant con- 
siderations. If the- matter stood as it is, 
I..would have been prepared to consider 
whether the appeal should not have 
been allowed straightway. But as the 
question regarding the rights: of the 
other defendants have not been cons- 
dered by the lower. appellate court, I am 


of opinion,: that the lower appellate 


court should be asked ‘to reconsider the 
matter from ‘the proper perspective also 
taking into consideration the sca of 
defendants 1, 3 and 4.” 


3. It is manifest that the High Court 
has not pointed out what. relevant con- 


siderations were ignored and what ‘irre- 
“Jevant considerations were taken into ac- 


count by the Ist Appellate Court. Nor 


did it specify “the. proper’ perspective 
from which the. lower Appellate Court 


-was to-reconsider the matter:” Further, 


its remark that thè “Lower “Appellate 
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Court: “seems to have been prepared to 
swallow the defence case wholesale, 
hook, line and sinker’ 
and may prejudice a free and fair re- 
consideration of the matter by the Ist 
Appellate Court after the remand. If 
we may say so with great respect, the 
Judgment of the High Court is vague 
and indefinite and does noi deserve to be 
maintained. ( 


A, Accordingly, we allow this appeal, 
set aside the Judgment oi the High Court 
{and send the case back to it with the 
direction that it should re-admit the ap- 
. [peal on its original number, rehear the 
parties and then decide it afresh in ac- 
( cordance with law. 


5. Costs shall abide the result in the 
High Court, 
Appeal allowed. 





AIR 1980 SUPREME COURT 494. 
V. D. TULZAPURKAR AND 
E: S. VENKATARAMIAH, JJ. 
Writ Petn. No, 1125 of 1979, D/- 30-10- 
1979. 
G. M. Shah, Petitioner v. State of 
Jammu and Kashmir, Respondent. 
(A) Jammu and Kashmir Public Safety 
Act (6 of 1978), S. 8 (3) (a) and (b) — 
Expressions “prejndicial’ to the State” 
and “prejudicial to the maintenance of 
- public order”? — Distinction. —— - 


The distinction between the two = 
pressions defined in Cls. (a). and (b) 
S.. 8 (3) of the Act lies in the fact fat 
while in the case of. the former, the ob- 
ject of making preparation or instigating 
or abetting the use of force etc. should 
be with a view to overthrow or overaweé 
“the Government established by law in 
the State”, in the case of the latter, 


should be. disturbance of public order. 
(Para 6} 
(B) Jammu and. Kashmir Public Safety 
_ Act (6-of 1978), S- 8 — Order of. deten- 
‘-tion under S. 8 (1)-(a) (i) — Grounds fur- 
nished. to detenu ` supporting order. on 
“basis of Cls. (i) and (ii) of S. 8 (1) (a) — 
- Order quashed as illegal Constitution 
of India, Art. 32). 


p The -order of detention. eae S. 8. (2) 
. stated that it was being made witha view 


to- preventing- the-detenu from acting in- 


any manner prejudicial to the mainten- 
ance. of public order, but in the grounds 
disclosed to him, it. had been stated that 
ithe detenu’s. remaining , -at large was pre- 


KW/LW/G14/79/KSB or 
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1s too sweeping. 


-Cri LJ 608 (SC),. 
_Cases Referred: Chronological. Paras 
the. 
object, of. ‘the acts mentioned - therein ` 


LIR ` 


judicial to the mamtenancé of publie 
order and also to the security of the 
State. None of the grounds furnished to 
the detenu however, were. covered by 
the expression ‘acting ın any manner 
prejudicial to the security of _ State’ as 
defined in S. 8 (3) (a). 

Held that a combined reading of tha 


order of detention and the grounds’ fur- 


nished to the detenu showed that at the 
time when the order was made, the Dis- 
trict. Magistrate either had no . material 
relevant to the security of the State on 
which es could act or even if he had 
information of those grounds, ‘he did not 
propose to. act on it. He however, tried 
to support the order of detention by stat- 


- ing in the course of the grounds that’ by 


the detenu remaining at large, the secu- 
rity of the State was likely to be’ pre- 
judiced. Therefore the order of detention 
should be eas as illegal. 

(Paras 8, 11) 


An order of detention made either on 
the basis that the detaining authority is 
satisfied that the person against whom 
the order is being made is acting in any 
manner prejudicial to the security of 
the State or on the basis that he is satis- 
fied that such person -is acting in any 
manner prejudicial to the maintenance 
of public order but which is. attempted 
to be supported by placing reliance on 


_ both the bases in the grounds 


to the detenu -has to be held to be an 
illegal one. 1974 Cri LJ 326 (SC) and 1974 
Cri LJ .329 (SC), Rel on. 
Expressions ‘Law and Order’,. 
Order’, and ‘Security of State’ ‘explained 
and distinction between them pointed 
out. (1950) 51 Cri LJ 1514 (SC) and 1966 
Rel. on. (Paras 9, 10) 


(1974) 2 SCR 277: 1974°Cri sai 326 : 
1974 SC 255 . 

AIR 1974 SC-258: 1974 Cri LJ. 320° ' 10 

(1966) 1 SCR 709: 1266 Cri LJ 608: AIR 


. 1966 SC 740° 10 


4950 SCR 594; 51 Cri LJ 1514: AIR 1950 
SC. 124: 1950 All LJ 485 g 


=. Mr. M. K. Ramamurthy, Sr. Advocate 


(Mr. R. Č. Pathak, Advocate with him), 
for Petitioner; Mr. Venugopal; Addl. So- 
Hicitor Genéral (Mr. Altaf Ahmad, Advo- 


‘cate with’ him), for Respondent. 


VENKATARAMIAB; J. At the con- 
clusion of the hearing. of the above peti- 
tion on. October. 24,-1979, we made the 


‘following order:—.- 


“The detenu Shabir Ahmed Shah who 
has been detained by the order dated 
the 23rd May, 1979 of the District -Ma- 


~ 
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gistrate, Anantnag is directed to be re- 
leased forthwith. Reasons would follow.” 


2. The reasons in support of the 
above order are given below:— 


3. The above petition under Art. 32 
of the Constitution is filed by the peti~ 
tioner requesting this Court to quash 
the order of detention bearing No. 299~ 
304/ST dated May 23, 1979 passed by the 
District Magistrate, Anantnag in the 
State of Jammu and Kashmir under Sec- 
tion 8 (2) of the Jammu and Kashmir 
Public Safety. Act, 1978 (Act No. VI of 
1978) (hereinafter referred to as ‘the 
Act’) directing the detention of his (pe- 
titioner’s) son, Shabir Ahmed Shah (here- 


inafter referred to as ‘the detenu’). The — 


relevant part of the order of detention 
reads: : 
“Whereas I, Omar Jan, District Magis- 
trate, Anantnag, am satisfied that with a 
view to preventing Shri Shabir Ahmed 
Shah s/o Ghulam Mohammad Shah r/o 
Kadipora, Anantnag, from acting in any 
manner prejudicial to the maintenance 
of public order, it is necessary so to do; 


Now, therefore, in exercise of the 
powers conferred by Section 8 (2) of the 
Jammu and Kashmir Public Safety Act, 
1978 (Act No. VI of 1978) I Omar Jan, 
District Magistrate, Anantnag hereby 
direct that the said Shri Shabir Ahmed 
Shah be detained in Central Jail, Sri- 
nagar, 

-- Saf- 

(Omar Jan) . 
District Magistrate, 

Anantnag.” 

4. The detenu was informed in pur- 
suance of Section 13 of the Act that his 
detention had been ordered on the fols 
lowing grounds:— 

“1. You originally belonged to YOUNG 
MAN’s LEAGUE (Hamid group) which 
was an anti-national and pro-Pak orga- 
nization of youngmen. You along with 
your erstwhile associates were responsi- 
ble for creating subversion and danger 
to the maintenance of public order by 
organizing anti-national demonstrations 
and protests. 


2. Later in the year. 1975 when the 
People’s League. was formed with tha 
avowed object of challenging the acces- 
sion of the State to India and also’ for 
furthering the cause and interest of 
Pakistan in the State, you joined the 
party as an active member. You are cur- 
rently the General Secretary of the Peo- 
ples’ League. You and your party have 
shown open sympathy and have tried to 
elicit public opinion in favour of Moham- 
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mad Maqbool Bhat, a die-hard pro-Pak 
subversive element who has. been sen- 
tenced to death on two occasions for 
murder, espionage and sabotage and is 
currently awaiting execution. Pamphlets 
and posters have been issued by the ,Peo~ 
ples’ League in-support’ of - Mohammad 
Maqbool Bhat. 


3. In January and February, 1979 you 
joined subversive. elements of . Sopore 
area and organized the burning of religi- 
ous places in order to create chaos in the 
State. The conspiracy was, however, un- 
earthed by Baramulla Police in time be- 
fore much damage was done. You were © 
arrested in Case FIR No. 38/79 u/s. 436 
RPC P/S Sopore registered in this con- 
nection. 

4.\Much before the execution . of Mr. 
Z. A. Bhutto in Pakistan you and your 
party sent hand-bills. and booklets to 
arouse the sentiments of the people 
against the State Govt. You ‘along with 
your party members moved secretly to 
maintain contacts with disgruntled and 
undesirable elements in the valley and 
to arouse their base sentiments in this 
connection and context. 


- 5, In the third week of March, 1979, 
when some unemployed youth started 
hunger strike at Lal Chowk, Anantnag, 
you lent support to the CPI ML and 
other parties who were out to create dis- 
turbances and to incite the youth to re- 
sort to violence and disorder. 

6. On 29-3-1979 you along with your 
colleagues held a meeting and decided to 
disturb public order in Anantnag town 
in the context of pro-Bhutto sentiments 
and demonstrations the next day. 

7. Consequently on 30-3-1979 you 
along with your associates moved steal- 
thily to warn the shop-keepers to close 
their shops. You also incited the people to 
put road blocks and stop traffic. You and 
your associates organized a strike in An- 
antnag College when it opened on 30th. 
Later in the day you along with your 
associates incited youths to resort to 
violence and create disorder. Consequent- 
ly a lot of violence including murderous 
assault on the Police and the Magis- 
tracy took place in Anantnag town in 
which many officials were serio in- 
jured. A case FIR No. 98/79 u/s. 302/148/ 
336/332/149/129B R.P.C: was registered, 
You went underground and could not be 
arrested for quite some time but you 
were arrested in the case later. You are 
presently on bail in this case. On 7-4- 
1979 when normalcy was being restored 
in Anantnag town and shops were being 
opened, you along with your associates 
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appeared near Lal Chowk and threaten-. 
ed shop-keepers to close shops. Their 
shouting and running had the effect of 
creating tension in the town and many 
shops were closed. Police efforts to 
arrest you could not succeed as you ran 
away in the by-lanes and later went 
underground. 


8 More recently you have been colla- 
borating with anti-national, pro-Pak ele- 
ments who come to hold secret talks and 
links with you. You are a dangerous and 
desparate character out to create chaos, 
disorder, subversion and the like to achi- 
eve your ends. Your remaining at large 
is prejudicial to the maintenance of pub- 
. lic order and also to the security of the 
State. I am convinced that unless you ars 
fetained there is every likelihood that 
you will continue to.create confusion in 
public minds and instigate people to law- 
lessness and disturbance of public peace 
and tranquillity.” 

(The paragraphs are numbered by us 
for the purpose of convenience). 

5. It may be noted that whereas the 
order of detention stated that it had been 
passed with a view to preventing the 
detenu “from acting in any manner pre- 
Judicial to the maintenance of public 
erdéer’, in the last paragraph of the 
grounds furnished to the detenu, it was 
stated that ‘your remaining at large is 
prejudicial to the maintenance of public 
order and also to the security of the 
State’, The relevant part of Section 8 of 
the Act under which the order of deten- 
tion is passed reads: 

“8. Detention of certain persons. (1) 
The Government may— 

(a) if satisfied with respect to any per- 
son that with a view to preventing him 
from acting in any manner prejudicial 
to— 

(i) the security of the State or the 
maintenance of the public order, or 

(ii) the maintenance. of supplies and 
ee essential to the community, or 

) 


it is necessary so to do, make an order 
that such person be detained, 
(2) Any of the following officers name- 


(i) Divisional Commissioners, - 

(ii) District Magistrates, 
may, if satisfied as provided in eae 
clauses (i) and (ti) of clause (a) of sub- 
confer- 
red by the said sub-section. 

(3) For the purpose of sub-sec. (1}— 


z (a) “acting in, any manner prejudicial ` 


| to the security of the State” means: mak- 


ibg" ‘preparations for’ using, or attempt- 
” ing 


- to- use,” or- using or *instigat- 
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ing, inciting, - provoking or (otherwise 
abetting the use of force, to overthrow 
or overawe the Government established 
by law in the State, 

(b) “acting in any manner prejudicial 
to the maintenance of public order” 
means—. 


(i) promoting, propagating or attempt- 

to create, feelings of enmity or hat- 

red or disharmony on grounds of religi- 
on, race, caste, community, or region. 

(ii) making preparations for using, or 
attempting to use, or using, or instigat- 
ing, inciting, provoking, otherwise abet- 
fing the use of force where such prepa- 
tation, using, attempting, instigating, ins 
citing, provoking or abetting, disturbs or 
is likely to disturb public order. _ 

(iii) attempting to commit, or commit- 
ting, or instigating, oe provoking or 
otherwise abetting commission of, 
mischief within the aa of Sec. 425 
of the Ranbir Penal Code where the com- 
mission of such mischief disturbs, or. is 
likely to disturb public order; 

(iv) attempting to commit, or commit~ 
ting, or instigating, Pe provoking: or 
otherwise a he. commission of an 
offence punishable with death or impri- 
wonment for life or imprisonment for a 
term extending to seven years or more, 
where the commission of such offente 
tie or is likely to disturb pone 
order.” 


8. It is see nfrom Section 8 (1) (a) © 
and Section 8 (2) of the Act extracted. 
above that the Government or the Dis- 
trict Magistrate may, if satisfied with 
respect to any person that with a view 
to preventing him from in any 
manner prejudicial to the security of the 
State or the maintenance of the public 
order, make an order directing that such 
person be detained; The expression "acte 
Ing in any manner prejudicial to the 
security of the State’ is defined in cl. (aJ 
of sub-section (3) of Section 8 of the Act 
as making preparation for using, or at- 
tempting to use, or using, or instigating, 
inciting, provoking or otherwise abetting 
the use of force to overthrow or over- 


`. awe the Government established by law 
‘fn the State. Clause (b) of Sec. 8 (3) of 
the Act defines the expression ‘acting in 


any manner prejudicial to the mainten- 
ance of public order’. The distinction be- 
tween the two expressions lies in the faci 
that while in the case of the former, the 
object of making preparation or instigat- 
ing or abetting. the use of force etc, . 
should be with a view to overthrow Or 


.overawe ‘the Government, established by 
‘law ‘in: the State’, in the case of the. lat- 
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ter, the object of the acts mentioned 
therein should be disturbance of public 
order. 


T. As already mentioned, while the 
order of detention states that it was be- 
ing made with a view to preventing the 
detenu from acting in any manner pre- 
judicial to the maintenance of public 
order, in the grounds disclosed to him, 
it had been stated that the detenu’s re- 
maining at large was prejudicial to the 
maintenance of public order and also to 
the security of the State. We shall now 
briefly refer to the nature of the grounds 
furnished to the detenu. First we shall 
deal with paragraphs (1), (8) and (5) to 
(7) of the grounds. In paragraph (1) of 
the grounds, it is stated that the detenu 
along with his erstwhile associates was 
responsible for creating subversion and 
danger to the maintenance of public 
order by organizing anti~national demon- 
strations and protests. In paragraph (8) 
of the grounds, it is stated that in Janu- 
ary and February, 1979, the detenu had 
joined subversive elements of Sopore 
area and organized the burning of religi- 
ous places in order to create chaos in 
the State. In paragraph (5) of the grounds, 
it is stated that in the third week. of 
March, 1979, the detenu had lent support 
to the Communist Party of India (ML) 
and other parties who were out to create: 
disturbances and to incite the youth to 
resort to violence and disorder when 
some unemployed youth started hunger 
strike at Lal Chowk, Anantnag. In para- 
graph (6) of the grounds, it is stated that 
on March 29, 1979, the detenu had along 
with his colleagues held a meeting and 
decided to disturb public order in Anant- 
Rag town. In para. (7) of the grounds, 
there is a reference to the detenu along 
with his associates inciting the. youths 
to resort to violence and create disorder. 
It is thus clear that paragraphs (1), (3) 
and (5) to (7) of the grounds, there is no 
reference to any attempt made by the 
detenu to use force to overthrow or over- 
awe the Government established by law 
in the State. e (2), (4) and- (8) 
of the grounds are also in no way 
ferent. In paragraph (2) of the kioinda 
although there is a reference to the 
detenu joining Peoples’ League, which 
had been formed with an avowed object 
of challenging the accession of the State 
of Jammu & Kashmir to India and also 
for furthering the cause and interest of 
Pakistan in the State, the act attributed 
to the detenu is that he had tried to elicit 
public . opinion in favour of Mohammed 
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Maqbool Bhat who had been sentenced 
to death. An attempt on the part of any 
citizen to elicit public opinion in favour 
of a person who had been sentenced to 
death and to save him from the gallows 
cannot be considered as acting (in any 
Manner prejudicial to the security of 
the State because it cannot be consider- 
ed as.an attempt to overthrow or over- 
awe the Government established by law 
in the State. Similarly the act attributed 
to the detenu in paragraph (4) of the 
grounds cannot be considered as an act 
prejudicial to the security of the State as 
what is alleged therein is that much be- 
fore: the execution of Mr. Z. A. Bhutto 
in Pakistan, the detenu had sent hand- 
bills and booklets to arouse the senti- 
ments of the people. Although it is stated 
that the detenu had tried to arouse the 
sentiments of the people against the 
State Government, the alleged act on the 
part of the detenu even if it was true 
could not be considered to be prejudicial 
to the security of the State of Jammu & 
Kashmir because the State of Jammu & 
Kashmir had nothing to do with the pro- 
posed execution of Mr. Z. A. Bhutto. 
Ground No. 8 which lacks material parti- 
culars appears to be a general one. These 
grounds are also vague in so far as the 
question. of security of the State is con- 
cerned. 


8 It is thus clear that none of the 
grounds supplied to the detenu falis 
within scope of clause (a) of Section 8 (3) 
of the Act which defines the expression 
‘acting in any manner prejudicial to the 
security of the State’. It is further seen 
that even though it is stated in the 

that the District Magistrate was 
of the view that the detenu remaining at 
large was prejudicial to the security of 
the State also, he did not make the order 
with a view to preventing him from 
acting in any manner -prejudicial to the 
security of the State. A combined read- 
ing of the order of detention and the 
grounds furnished to the detenu shows 
that at the time when the order was 
made, the District Magistrate either had 
no material relevant to the security of 
the State on which he could act or even 
if he had information of those grounds, 
he did not propose to act on it. He; how- ` 
ever, tried to support the order of de- 


| remaining 
at large, the security of the State was 


likely to be prejudiced. 


8. The expressions ‘law arid order’, 
eee a ee ‘security of the State’ 
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are distinct concepts though not always 
separate. Whereas every breach of peace 
may amount to disturbance of law and 
order, every such breach does not 
amount to disturbance of public order 
and every public disorder may not pre- 
judicially affect the ‘security of the 
State’. This is borne cut from the obser- 
valions made by Patanjal Sastri, J: ‘in 
' the decision of this Court in Romesh 
Thapper v. State of Madras (1950 SCR 
594 at p. 600) which are as follows:— 


_ “As Stephen in his Criminal Law | of 
_ England observes: ‘Unlawful assemblies, 
riots, insurrections, rebellions, 
of war, are offences which run into each 
other and are not capable of being mark- 
ed off by perfectly. defined boundaries. 
All of them have in common one feature, 
namely, that the normal tranquillity of 
a civilised society is in each of the cases 
mentioned disturbed either by actual 
force or at least by the show and threat 
of it.” Though all these offences thus 
involve disturbances of public tranquil- 
lity and are in theory offences against 
public order, the difference between 


them being only a difference of degree, 


yet for the- purpose of grading the pu- 
nishment to be- inflicted in respect 
of them they may be classified into dif- 
ferent minor categories as has been done 
by the Indian Penal Code. Similarly, the 
Constitution, in formulating the varying 
criteria for permissible legislation impos- 


ing restrictions - on the ee 


rights enumerated in Article 19 (1), has 

placed in a distinct category those of- 
fences against public order which aim at 
undermining the security of the State or 
overthrowing it, and made their preven- 
tion the sole justification for legislative 
abridgement of freedom of speech and 
expression, that is to say, nothing less 
than endangering the foundations of the 
State or threatening its overthrow could 
justify c ilment of the rights to free- 
dom of speéch and expression, while the 
right of peaceable assembly “sub-cl: (b)” 
and the right of association “sub-cl. *(c)” 
may be restricted under clauses (3) and 
(4) of Article 19 in the interests of “pub- 
lic order,’ which in those clauses in- 
- cludes: the security of the State. The dif- 
ferentiation is also noticeable in Entry.3 
of List III. (Concurrent List) of. -the 
‘Seventh . Schedule, which refers . to the 
“security of a State” and “maintenance 
of public order” as distinct subjects of 
legislation. . The Constitution thus re- 
quires a line to be drawn in the field of 
public order: or tranquillity marking off, 


may be, roughly, the boundary between . 
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(as he then was) 


levying: 


“manner 
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those serious and aggravated forms of 
public disorder which are -calculated to 
endanger the security of the State and 
the relatively minor breaches of the 
peace of a purely local significance, 
treating for this purpose differences in 
degree as if they were differences 
in kind.” 


16. As ‘observed peat E J. 
in Dr. Ram Manohar. 
Lohia v. State of Bihar, (1966) 1 SCR 709, 
one has to imagine three concentric cir- 
cles, in order to understand the meaning 
and import of the above. expressions.. 
‘Law and order’ ‘represents the largest 
circle within which is the: next circle re- 
presenting “public order’ and the smal-- 
lest circle represents “security of State”. 
It is then easy to see that an act may 
affect law: and order but not public or- 
der just as an act may affect public or- 
der ‘but not security of State. It is in. 
view of the above distinction; the Act 
defines the- expressions ‘acting in any 
prejudicial to the security 
of the State” and “acting in any 
manner prejudicial to the maintenance of 
public order’ separately. An order of 
detention made either on the basis that 
the detaining authority ‘is .satisfied that 
the person against whom the order is be- 
ing made is acting in any manner preju- 
dicial to the security of the State or on 
the basis that he is satisfied that such 
person is acting in any manner prejudi- 
cial to the maintenance of public order 
but which is attempted to be supported 
by placing. reliance on both the bases in 
the grounds furnished to the detenu has 
to be held to be an illegal one vide de- 
cisions of this Court in Bhupal Chandra 
Ghosh v: Arif Ali, (1974).2 SCR 277 and 
Satya Brata Ghose v. Arif Ali, (AIR 1974 
SC 258). 


11. The order of detention is, there- 
fore, liable to be quashed and the .dete- 
nu is entitled to be set at liberty. The . 
ae is accordingly allowed. 


` 42. In view of the above. conclusion, 
we have not- -gone into the other conten- 
tion urged. by Mr. M. K. Ramamurthi 
that many of the grounds furnished to . 


‘the detenu. being Te the order of the 


detention cannot be supported even .on 
thë ground that it had been passed _ with 
a view to preventing the detenu from ` 
— against public order. | 


Petition. allowed. 
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(From :— 1977 Cri L. J. 1835 (Goa)) 


8. MURTAZA FAZAL ALI AND 
A. D: KOSHAL JJ. ` 


Criminal Appeals Nos, 224 and 268 of 
1977, D/- 11-9-1979. 


Abdulla Mohammed Pagarkar ete, Ap- . 


pellants v. State (Union Territory of Goa. 
Daman and Diu), Respondents. 


Penal Code (1860), Ss. 420, 468, 471 —~ 
Prevention of Corruption Act (1947), Sec- 
tion 5 (1) (d) — Offences under — Proof 
— Burden lies on prosecution — Irregula- 
rities in execution of work — Strong 
suspicion created against accused — Their 
failure to repel the same — Not sufficient 
for their conviction. 1977 Cri LJ 1838 
(Goa), Reversed. — 


A public servant and a contractor were 
prosecuted under the Prevention of Cor- 
ruption Act and Ss. 420, 468, 471 Penal 
Code for defrauding the Government by 
submitting false bilis of the work done. 
Though the work was to be done depart- 
mentally it was alleged that in fact the 
public servant got the work done through 


+ 


the contractor whose tender was not ac- out at some 


cepted. 


Held, though the work was got ex- 
ecuted in flagrant disregard of the rele- 
vant Rules and even of ordinary norms of 
procedural behaviour of Governmental 
officials and contractors, such disregard 
did not amount to any of the offences 
alleged against them. The onus of proof 
of the existence of every ingredient of 
the charge always rests on the prosecu- 
tion and never shifts. It was incumbent 
therefore on the State to bring out, 
beyond all reasonable doubt, that the 
number of labourers actually employed 
In carrying out the work was less than 
that stated in the summaries appended to 
the bills paid for by the Government. The 
accused could not be convicted relying 
on the mere impression of the prosecu- 
tion witnesses regarding the number of 
labourers employed from time to time. 
No doubt there were several irregulari- 
ties giving rise to a strong. suspicion in 
regard to the.bona fides of the accused 
in the matter of the execution of the 
work but suspicion, however strong, could 
not be a substitute for proof. And it was 
not permissible to place the burden of 
proof of innocence on the person accus- 
ed of a criminal charge. 1977 Cri LJ 1835 
Goa), Reversed. (Paras 14, 15) 
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Governor forwarded 
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Mr. T. Godiwala, P. G. Gokhale and 


B. R. Agarwala, Advocates (in Cri. A. 
No. 224 of 1977) and Mrs. S. Bhandare, 
. Advocate (in Cri. A. No. 268 of 1977), 


for Appellants; M/s. H. R. Khanna and ` 


M. N. Shroff, Advocates, for Respondents. 


KOSHAL, J.:— By this judgment we 
shall dispose of Criminal Appeals Nos, 
224 and 268 of 1977 in both of which a 


. Judgment dated 19th of March, 1977 of 


the Judicial Commissioner. Goa, uphold- 
ing the conviction of the appellants and 
the sentences imposed upon them by the 
trial Court is challenged. 


The appellants were tried jointly by the 
Special Judge, Panaji, who found them 
guilty and awarded them punishments as 
specified in the table below: 


. ‘See Table on next page) 


All the substantive sentences of imprison- 
ment in the case of each of the - accused 
were directed to run concurrently. It 
may be stated here that the charges fram- 
ed against them under Sections 467 and 
477A of the Indian Penal Code were not 
found proved and they were acquitted of 
the same. 


2 The prosecution case has to be set 
length and may be stated 
thus. In the. year 1965 the appellant 
Abdulla Mohammed Pagarkar (herein- 
after referred to as A-1) was holding the 
post of Surveyor-in-Charge, Mercantile 
Marine Department, Marmagoa as also of 
the Captain of Ports, Panaji. In his capa- 
city last-mentioned, the work of :deepen- 
ing and widening the Kumbarjua canal 
which connects river Zuari with river 
Mandovi required his urgent attention as 
the canal had to be made navigable at 
low tide for the use of mine barges dur- 
ing monsoon season when the sea 
becomes rough and it is hazardous to 
navigate across the mouth of the river 
Mandovi at Aguda. A survey of the canal 
had been carried out by the Marmagoa 
Port Trust and its report had 
been submitted to the concerned 
authorities. Tenders were invited by A-1 
through an advertisement in the press 
and appellant Moreshwar Hari Mahatme 
(hereinafter described.as A-2) was the 
only person to present one, which he did 
on the 5th of January, 1966. As the cost 
of the work exceeded rupees one lakh and 
the tender was a solitary one, the Lieut. 
it to-the Central 
Government for approval and did not ac- 
cept a suggestion made by the Secretary 
to the Industries and Labour Department 
(to be hereinafter called I. L. D.) that the 
work be started immediately in anticipa- 
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Serial Name of the ~ Seotion of the law under 
number seoused which conviction 
ot the 
(1) i (8) 
P Abdulla Section 120B (1) read with 
a Mohammed Seton 420, 468 cy aut ok ke 
Pagarkar an Penal Code as also Seotion 5 
iy Ci) of the Prevention of Corrup- 
(b) Sections 420 and 468 and 
Section 109 read with Sections 468 ~ 
and 471 of the Indian Panal Code. 
(o) Section 5 read with See-. 
Hon'b (1) (d) of ae Prevention of 
Corruption Aot, 
f. Moreshwar (a) Section 120B (1) read with 
Eari Sections 488, 471 and 109 of 


the Indian Penal Code as well as 
ar eA (d) of the Prevention 


n Act. 
“a o) Section 5 Q) (à {d} of the Pre- 
a 


n of rraption ae read 
with Section Coroa of 
Penal Code. 


(c) Sections 420, 468 and 471 
read with Section 109 of the 
Indian Penal Code. 


(2) h Seo- 

tion 5 (1) (d) of the Prevention of 

rapt and n 109 of 
the Indian Penal Code, 


ALR 


Sentenos 


(4) 
Rigorous imprisonment 

years and a fine of Rs. BOOT. e 
sentence in default of payment of 
fine being rigorous imprisonment 
for one month. 
rous im 

Be a 


fine belng rigorous imprisonment 
for one month. 
Rigorous im 

8 and a of ru co, two 

poe the sada gars in 


fine be 
ferwiconment for eighteen 


nment for - Pts 


ae 
months, 


Rigorous impri 
years anda fine of Rs Ari one 
sentence in default ot payment of 
fine being rigorous imprisonment 
for one month. 


Rigorous imprisonment for two 
years and a fine of Rs. 500/-, ‘the 
sentence in ult of payment of 

being rigorous imprisonment 
for one month, 

Rigorous imprisonment for two 

yea aad fne of rupees two tao lakki, 

thos pentano in corani oi p paran 

fne g rigorous On 
months, 


tion of the said approval. Nevertheless 
A-1 entrusted the work to A-2 who start- 
ed executing it on March 15, 1966. No ap- 
proval of the tender was received from 
the Government of India who directed, 
however, that the work be carried out 


departmentally. 


Through a letter dated 16th of May, 
1966 (Exhibit P-7), the said Secretary in- 
formed A-1 that as the work was to be 
executed departmentally the conditions 
laid down in Rules 133 and 141 of the 
General Financial Rules (G. F. R.) had to 
be fulfilled and directed him to obtain 
the concurrence of the Public Works 
Department (P. W. D. for short) for the 
various rates mentioned in a bill which 
A-1} had submitted earlier for payment 
in connection with the work. Such con- 
currence was obtained by A-1 on May 
26, 1966, to payment of daily wages at the 
rates of Rs. 4.50 and Rs. 3.00 per head 
for male and female labourers respec- 
tively although the prevailing P. W. D. 
rates were Rs. 3.50 and Rs. 2.00 respec- 
tively (Exhibit P-9). 


The two appellants entered into a con- 
-spiracy to cheat the Government in rela- 
tion to the execution of the work. A-2 


ment for eighteen 
would submit occasionally to A-I 


hand-written statements of the 
work done each day, specifying 
therein the details of quantity 


in cubic metres of the mud and salt ex- 
ecavated, the number (without the 
names) of male and female labourers 
employed, the cost of labour in accord- 
ance with the approved rates, charges 
for the country craft employed, etc. None 
of these statements bore the signature of 
A-2. A-1 would get typed copies of these 
statements prepared in his office and 
would send one of such copies under his 
own signature to the I. L. D. for sanction 
which used to be accorded after the con- 
currence of the Finance Department had 
been obtained. Thereafter a contingent 
bill would be prepared in the office of 
A-1 and in that bill A-1 would certify 
under his own signature that the work 
was carried out departmentally in com- 
pliance with Rule 141 of the G. F. R. 


Each of such bills accompanied by the 
relevant copy of the statement of work 
signed by A-1 would be forwarded to the 
Accounts Department which would issue 
a cheque in favour of A-1 who would. 
realise the amount of the cheque and 
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receipt. 


A stage was reached when the Direc- 
torate of Accounts objected to the pay- 
ment of the bills and asked for muster 
rolls of labourers employed for execution 
of the work. A-1 then had prepared re- 
gister exhibit P-37 and muster rol] exhi- 
bit P-36 on the basis of entries in a copy 
book (exhibit P-47) which had been sup- 
plied to A-1 by A-2. The entries in the 
muster roll. having been found to be 
suspicious, the case was entrusted to the 
Central Bureau of Investigation who 
found that, as against a total amount of 
Rs. 4,73,537.50 paid by the Government to 


‘A-1 and by him to A-2, the work done - 


was worth no more than Rs. 76,247.48. It 
was this conclusion which led to the pro- 
secution of the appellants, 


8. Now we shall give a re’sume’ of the 
defence stand taken by A-1. He held 
numerous offices in addition to that of the 
Captain of Ports and as such he had to 
perform multifarious duties while the 
staff placed at his disposal was grossly in- 
adequate by any standards so much 
so that he did not even have an Ac- 
counts Officer. As the work of deepening 
and widening the Kumbarjua canal need- 
ed urgent attention, tenders for its execu- 
tion ‘were called and A-2 was found to be 
the only tenderer. A-1 was assured by the 
Secretary, L L. D., that the necessary 
erder approving the tender would soon be 
forthcoming and that the execution of the 
work should be taken in hand immediate- 
ly in anticipation of orders. The Assistant 
Marine Surveyor, Shri D’Souza (P.W. 4) 
was instructed to personally supervise 
the work which was started on the 15th 
of March, 1968. By the end of April, 
1966, A-1 was told that the work should 
be executed departmentally by engaging 
labour and not through A-2. However 
that was not possible under the circum- 
stances and the work proceeded as before. 
Shri D’Souza (P.W. 4) used to check the 
volume and the kind of material excavat- 
ed daily and to make entries in his note- 
book accordingly. When objection was 
taken by the Directorate of Accounts at 
the end of the financial year to the pass- 
ing of the bills on the ground that muster 
rolls were not being maintained, A-1 
made enquiries from Shri D'Souza 
(P.W. 4) and learnt that A-2 had main- 
tained a gang-wise muster roll on 
basis of which documents were prepared 
by Shri D’Souza (P.W. 4) under the 
orders of A-1 and were submitted to the 
I. L. D. The work was executed in confor- 
mity with the bills submitted by A-1 to 
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the Government. In any case, A-1 acted 
in good faith and if any of the bills did 
not conform to facts the reason must be 
that he had been cheated by A-2. 


4. The stand taken by A-2 in defence 
was more or less the same. He averred 
however that the bills were prepared not 
on the basis of labour engaged but on the 
volume of work done, that he never sup- 
plied any labour to A-1, that the total 
material excavated amounted to 35,516.70 
cubic metres, that there was no question 
of keeping any muster or acquittance roll 
as the work was executed by the Labour- 
ers on piece-rate basis and that the aver- 
age number of labourers working per day 
for execution of the work was about 700. 


5. From the documentary evidence 
placed on the- record at the trial the 
learned Special Judge found the follow- 
ing facts proved: 


(a) Under directions of A-1 the execu- 
tion of the work was started by A-2 be- ` 
fore the tender submitted by the latter, 
which had been forwarded by the Leiut. 
Governor for approval to the Government 
of India, had been accepted. 


(b) Through a letter dated the 16th 
May, 1967 (exhibit P-7) the Secretary, 
L L. D., directed A-1 to have the work 
executed departmentally in accordance 
with the conditions laid down in Rules 141 
and 133 of the G. F. R. and to obtain con- 
currence of the P. W. D. to various rates 
applicable to the work. Such concurrence 
was actually obtained by A-1 (Letters ex- 
hibits P-8 and P-9), 


(c) The work was being carried out by 
A-2 with his own labour and no labour 
on muster roll was employed by A-1. 


(d) A-2 prepared statements of work or 
summaries which he submitted to A-1 
who would then sign typed copies thereof 
and forward the same (for sanc- 
tion to the L L. D. On receipt 
of such sanction A-1 would prepare con- 
tingent bills and sign each of them along 
with a certificate that the work was being 
carried out departmentally in accordance 
with Rule 141 of the G. F. R. as per the 
attached summary. Each bill would then 
be submitted along with the summary to 
the Accounts Department which issued 
the corresponding cheque to A-1. The 
amount of the cheque was then realised 
by A-1 and paid over to A-2 under a re- 
ceipt. 

(e) Muster . roll exhibit P-36 for the 
period from 15-3-1966 to 6-4-1967 was 
prepared in the office of A-1 and under 
his directions at a stretch after the com- 
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pletion of the work and on the basis of 
exhibit P-47 which A-2 had maintained, 
Register exhibit P-37 was similarly pre- 
pared on the basis of written statements 
containing details of labour employed and 
submitted by A-2. 

6. The learned Special Judge further 
arrived ‘at the findings given below from 
the oral evidence produced before him:. 


(i) A-2 was fully aware that his tender 
had not been accepted by the Govern- 
ment and that A-1 had been directed to 
carry out the work departmentally. 


(ii) The amount really spent by A-2 in 
execution of the work was no more than 
Rs. 32,287.75 against which he manouvred, 
with the ` assistance of A-1, to receive a 
sum of Rs. 4,73,537.50 from the Govern- 
ment, 


(iii) None of the bills could have been 
sanctioned for payment by the Accounts 
Department but for the certificate ap- 
pended by A-1 to each of them that the 
work was b carried out departmental- 
ly under Rule 141 of the G. F. R 


7. From the above findings the learn- 
ed Special Judge concluded that the two 
accused had entered into a conspiracy to 
cheat the Government in the matter of 
the execution of the work by presenting 
inflated bills and receiving against them 
far greater amounts than had actually 
been spent, that muster rolls ultimately 
produced to support the bills contained 
false averments and were forged decu- 
ments, and that A-1 was fully aware that 
the certificate regarding the work being 


carried out departmentally in accordance 


with Rule 141 of the G. F. R. and ap- 
pended to each of the bills was false. It 
was also proved to his satisfaction that 
muster roll exhibit P-36 and register ex- 
hibit P-37 were dishonestly or fraudulent- 
ly prepared by A-1 to support false bills 
and that this was done with the assis- 
tance of A-2. The amount really spent on 
the work done having been found by the 
learned Special Judge to be only Rupees 
32,287.75, he held that the Government 
had been cheated into an excess payment 
of Rs. 4,41,249.75. 


It was in these premises that the learn- 
ed Special Judge convicted and sentenc- 
ed the two accused as stated earlier. 


8. The learned Judicial Commissioner 
upheld the findings of fact arrived at by 
the learned Special Judge except the one 
relating to the amount actually spent in 
execution of the work which, in his opi- 
nion, was Rs. 76,247.43 as made out by 


A. LR, 


the entries in books exhibits P-79 to P-82 
which were re as a result of a 
search of the house of A-2. The convic- 
tion recorded against and the sentences 
imposed upon the appellants by the learn- 
ed Special Judge were therefore confirm- 
ed by the learned Judicial Commissioner, 


8. On behalf of-the appellants it was 
vehemently contended before us by their 
learned counsel that the tender submit- 
ted by A-2 was actually accepted by tha 
Government and that it was on that basis 
that the entire work was executed. In 
support of this argument there is not a 
shred of evidence or the record and wa 


_have therefore no hesitation in rejecting 


it straightway. In exhibit P-7 there is a- 
clear intimation to A-1 that the work 
was to be carried out departmentally and 
that therefore he should obtain concur- 
rence of the P. W. D. to the rates applic- 
able to various items of work. Faced with 
this situation learned counsel for A-1 sub- 
mitted that even under Rule 141 of the 
G. F. R. any work to be carried out de- 
partmentally could be entrusted to a 
contractor and in that submission he is 
right. However, it carries his case no fur- 
ther inasmuch as no bills were drawn nor 
was any sanction accorded to anv payment 

on the basis of any part of the work hav- 
ie been executed through A-2 working 
as a contractor. On the other hand those 
bills contained the number of labourers 
engaged for the work and the amounts 
claimed pertained to their wages at the 
sanctioned rates. In fact no bill contains 
even-a mention of the fact that any cen- 
tractor was executing the work or that 
A-2 was anywhere in the picture. Add to 
it the fact that A-2 did not submit any 
signed bills or statements either to A-1 or 
to the L L. D. or, for that matter, to the 
Directorate of Accounts. In ‘so far as cor- 
respondence between A-1 on the one 
hand: and Government departments on 
the other is concerned, the name of A-2 
and his connection with the execution of 
the work remained conspicuous by its ab- 
sence except insofar as the tender sub- 
mitted by him was concerned and that 
tender, as already stated, never became 
effective by its acceptance by any depart- 
ment or office of the Government, 
The position which the two ap- 
pellants therefore took in no 
uncertain terms throughout the period 
during which the work was executed was 
that it was being handled directly by the 
Department and not through any contrac- 
tor. Any plea based on its execution 
through A-2 as a contractor must there- 


fore be repelled. 
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10. A more serious argument put for- 
ward in support of the appeals ' was that 
the work actually executed had not real- 
ly been shown to be worth anything less 


than the. amount paid for it to A-2, i èe, - 


Rs. 4,73,537.50. The attack on the findings 
to the contrary arrived at by the two 
courts below consists of the submission 


that they are based really on mere con- ` 


jectures rather than on` evidence. And 
this attack appears to us, on a considera- 
tion of the material on the record, to be 
well-founded, as we shall presently show. 


11, The amount of Rs. 4;73,537.50 was 
received by A-1 against 4 bills the details 
of which appear below: 








Serial Exhibit mark Amount 

Number on the bill of the bill 
Pa Rs, 

L P.13 88,294.50 
2. P.16 - 82,811.00 
3, P.24 ‘84,847.00 
4, P.28 2,07,585.00 

Total ... 4,73,537.50 





As already stated, each of -the bills 
above mentioned was accompanied by a 
document detailing the number of labour- 
ers employed. Other particulars such as 
sex of and rate of. wages payable to each 
labourer also appeared in the document 
which has been described as a “sum- 
mary”. It is admitted on all hands that 
each bill conformed to the corresponding 
j ’ but was not accompanied, 
when submitted or passed, by any vouch- 
ers. The case propounded on behalf of the 
State is that the summaries contained 
false entries so that the number of labour- 
ers actually employed for the execution 
of the work was grossly inflated and that 
it was on that account that the appellants 
were able to draw moneys from the State 
Treasury far in excess of those actually 
paid by them for the execution of the 
work. On the other hand, the claim on 
behalf of the appellants is that no evi- 
dence at all is available to indicate that 
any of the entries made in the summaries 
as also in the pitia 0 ot conform to 
facts. 


12. The learned Special Judge analys- 
ed the oral evidence of P.Ws. 1, 4, 7, 8, 13, 
-14, 17, 19 and 20 and observed that the 


number of labourers including the crew. 


of the country craft working at all the 
sites where dredging was in progress dur- 
ing the period in question varied, accord- 
ing to those witnesses, from 80 to 200. He 
further noted the fact that in the state- 
ment recorded under Section 342 of the 
Code of Criminal Procedure even A-1 had 
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= the 


admitted that besides the 
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taken the stand that the number of 
labourers found by him working at the 
canal, whenever he visited the site, varied 
between :200 and 250: He then proceeded 
to- quantify the amount of money paid to 
the labourers at Rs. 32,287.75 with the fol- 
lowing observations: 


“From the receipts " proditced by the 
prosecution witnesses Nos. 7, 8, 9, 10, 14, 
15, 16, 17, 18, 19, 20 and 21 it is seen that 
the amount paid by A-2 to the labourers 
and country craft owners is to the tune 
of Rs. 32,287.75. There was no suggestion 
of the Advocate of A-2 to the Investiga- 
tion Officer that besides, the documents | 
produced by A-2, there were other re- 
ceipts which were not attached by the In- 
the 
prosecution. The only contention of A-2 
appears to be that, besides the amounts 
proved by the receipts above, there were 
other amounts paid to the labourers for 
which receipts were.not collected. All the 
prosecution witnesses above had denied 
-suggestion of A-2 that, besides 
the amounts for which they have passed 
receipts, there were other amounts re- 
ceived by them for which they have not 
passed the receipts. Only P.W. 14 and 
P. W. 16 in their cross examination, had 
amounts for 
which they had issued receipts, they were 
also paid for some work on salary basis 
for which they were not - 
issued receipts. These amounts, how- 
ever, could not, according to me, go to 
thousands of rupees. Any how, it was for 
A-2 to prove that he had spent amounts 
besides those proved by the prosecution 
which A-2 had failed to do.” 


Now this is hardly a proper ap- 
proach to the requirements of proof in 
relation to a criminal charge. The onus 
of proof of the existence of every ingre- 
dient of the charge always rests on the 
prosecution and never shifts. It was in- 
cumbent therefore on the State to bring 
out, beyond all reasonable doubt, that the 
number of labourers actually employed 
in carrying out the work was less than 
that stated in the summaries appended to 
the bills paid for by the Government. It 
is true that the total number of labourers 
working on a single day has been put by 
the prosecution witnesses mentioned above 
at 200 or less, while according to the sum- 
maries appended to the bills it varied on 
an average from 370 to 756. But then is it 
safe to rely on the mere impression of the 

on witnesses, testifled to long 
after the work had been executed, about 
the actual number of labourers employed 
from time to time ? The answer must ob- 


504 S.C. Abdulla Md. Pagarkar v. State (Union Territory of Goa) 


viously be in the negative and the justi- 
fication for this answer is furnished by 
the variation in the number of labour 
employed from witness to witness, 


The mind of the learned Special Judge 
in coming to the finding about the value 
of the work done being no more than 
Rs. 32,287.75 appears. to have been in- 
fluenced by the gross irregularities com- 
mitted by the appellants in the execution 
of the work, specially their failure to 
prepare. vouchers relating to all the pay- 
ments as also a proper muster roll. These 
irregularities no doubt furnish a cir- 
cumstance giving rise to a strong 
suspicion in regard to the bona fides of 
the appellants in the matter of the execu- 
tion of the work but suspicion, however 
strong, cannot be a substitute for proof. 
And it is certainly not permissible to 
place the burden of proof of innocence 


on the person accused of a criminal. 


charge. However, that is precisely what 
the Special Judge appears to have done 
while observing that “it was for A-2 to 
prove that he. had spent amounts be- 
sides those proved by the prosecution 
“which A-2 had failed to do.” 


13. The finding of the learned Judicial 
Commissioner on the point suffers from a 
similar defect. After examining the oral 
evidence in relation to it he observed: 


“The evidence of these witnesses 
clearly indicated that the average total 
number of labourers working in the 
canal per day were 100 to 160. Taking an 
average of 123 labourers per day, out of 
which, on the basis of the statements fur- 
nished by A-2, less than 12000 would be 
males at the rate of Rs. 4.50 and a little 
more than 13000 females at the rate of 
Rs. 3.50, we have roughly a total sum of 
Rs. 80 000/- spent on labour. This more 
or less tallies with the amount mention- 
ed in the vouchers. Shri S. V. Naik has 
on behalf of A-2 suggested in cross-exa- 
mination of these witnesses that the 
average number of workers working in 
the canal per day was 350 to 400. Even 
ff we accept this figure the total amount 
payable on account of the labourers em- 
ployed would be Rs. 3,00,000.00, but the 


accused have collected a sum of Rupees. 


4,73,537.50.7 — 
He differed - with the learned Special 
Judge on the point of the value of the 


work actually done and in that behalf he 
nas reasoned: Mus ip another, pert. Cr te 
judgment : 

“No account. books or receipts were 
produced by A-1 or A-2 to the Govern- 
ment in support of the contingent bills 


A. L R. 


and of the claims for the amounts which 
they received. No account books were 
produced or shown by any one of them, 
It is not the case of A-2 that he did not 
receive receipts for the payments made to 
the labourers, nor is it his case that he 
did not have any account books regard- 
ing the work. In fact, it would be un- 
believable that a businessman or a labour- 
supply contractor should not keep ac- 
count books .or should not receive re- 
ceipts for payments made. It is not the 
case of A-2 or A-1 that they had lost the 
account books or the receipts. When a 
search was effected of the residence of 
A-2, receipt books Exh P. 78 and P. 82 
and some books relating to the work 
were seized. When a question was put to 
A-2 under S. 313 of the Code of Criminal 
Procedure, 1973, regarding this evidence, 
his answer was that neither the receipt 
books nor the books were account books. 
The receipts in the books are in serial 
numbers from 101 to 700. In the first 
search taken receipts serial 
Nos. 151 to 200 for the period from 14-4- 
68 to 25-1-68 were missing. These receipts 
were all in one book, namely, Exh. P. 82, 
Ex. P. 82 was seized ona subsequent 
search, Another book Ex. P. 82 was also 
found in subsequent search. This book 
bears no serial numbers. All these threo — 
books constitute Exs. P. 79, 80 and P. 82 
containing receipts relating to the work. 
The total amount mentioned in the re- 
ceipts relating to the work was Rupees 
76,248.43. A-2 has not stated that he had 
vouchers for any other money paid by 
him nor has he produced any such 
vouchers. P. Ws, Nos, 7 to 10 and 14 to 21, 
twelve in all, who the work of 
excavation in the canal have stated that 
they passed receipts for all moneys receiv- 
ed by them. When suggestions were made 
to some of them that some payments 
were made to them without receipts, 
they denied the fact. The other books 
seized, namely, Ex. P. 81 collectively, 
were, aceording to A-2, cash books. How- 
ever, serial No. 23/1 item No. 35, which 
was part of Ex. P. 81 is definitely an ac- 
count book and not a cash book. In any 
event, A-2 does not rely on any of these 
books nor has he said anything to show 
that any payments were recorded there- 
in, which are other than the payments 
shown in Exs. P-79, 80 and 82. A-2 did nof 
examine any workers who worked in tha 
canal and who, according to him, had re- 
ceived any payments which were not re- 
ceipted for. It is evident from Exs. P-79 
to P. 82 that some moneys spent in the 


work were receipted and accounted for. 
Considering all these facts, the question 
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that A-2 might have paid any amounts 
without receiving receipts can be - ruled 
out, Exs. P-79 to P-82 together with the 
other evidence on record support the 
version of the prosecution that the total 
amount of work done by the accused did 
not exceed Rs. 76,248.43.’ 


We ‘may at once state that there is no 
evidence on the record to indicate that 
the books seized from the premises of 
A-2 contained entries about all the pay- 
ments made by him to the labour em- 
ployed for the execution of the work, 


and that is a fact the correctness of -which 
we see no reason to presume. The danger 
of assumptions of the type made by the 
two courts below is highlighted by the 
disparity in the figyres which they reach- 
ed in relation to the amount of the value 
above mentioned. Each had his own. way 
of looking at it; but then the grievous 
error into which they fell was that they 
thought that it was for the accused to 
show that the number of labourers- em- 
ployed conformed to that shown for 
each day in the summaries attached to 
the bills And that is an approach not 
sanctioned by law. 


14. In coming to the finding under 
consideration the learned Judicial Com- 
missioner also took into consideration the 
deposition of Lasli Rupert Donaud 
(P. W. 6) who surveyed the canal in Sep- 
tember, 1965 and again in May, 1969, ie., 
both before and after the work had been 
executed and in that connection prepared 
two documents, viz, exhibits P-55 and P- 
56. detailing his observations on the two 
occasions respectively. According to the 
witness the volume of solids to be 
dredged “to depth of 10 feet below datum 
equals 5858 cubic metres”, This figure is 
roughly one-fifth of 28,324.70 cubic 
metres which is the volume of total 
material alleged by the appellants to 
have been actually removed during the 
execution of the work and paid for. The 
argument advanced on behalf of the 
State that the disparity in the two figures 
itself shows that the claim of the ap- 
pellants is false, although attractive on 
the face of it, is not acceptable to us on 
a deeper consideration. According to 
PW-6, the soundings taken on the two oc- 
casions were almost identical from which 
it was sought to be deduced that practi- 
cally no work at all was done, which is 
not the case of either party. This shows 
that either the contents of the two docu- 
ments represented observations which 
did not conform to facts or which, in any 
case, could not be taken as a safe guide 
for calculating the actual number of 
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labourers employed during the execution. 
of the work which was carried out between 
the two surveys. Besides, our attention 
has not been drawn by learned counsel 
for the State to any evidence from which 
it may be inferred that the portions of 
the canal where soundings were taken by 
PW-6 represented the: entire length of 
the canal in relation to its breadth and 
depth. Again, the silting process which is 
a continuous one, cannot be lost sight of. 
In between the point of time when the 
first survey was undertaken by PW-6 in 
1965 and the end of the period during 
which the work was executed, a lot of 
silt must have settled at the bed of the 
canal and dredged out which would 
surely mean a considerable increase in 
the work actually done over the figure of 
5858 cubic metres resulting from his esti- 
mate. Also siltation may have occurred 
and, for aught one knows to a consider- 
able extent, between the completion of 
the work and the point of time when 
PW-6 took the soundings in 1969. Allow- 
ance has also to be made for the state of 
the tide wheh the surveys were under- 
taken. As pointed out by the witness him- 
self, the soundings of 1969 were not taken 
at the lowest tide. As it is, the witness 
had to make the following admission 
when he was asked if he could say on the 
basis of his two surveys whether any 
dredging was done in between: 


- "If some dredging is done during the 
year 66 and 67 in the canal and the sound- 
ings are taken in 1969 if it is almost identi- 


-` cal to the soundings of 1965, I would not be 


able to say whether dredging was done in 
the canal or not...... 





of the evidence, to agree with the learn- 
ed Judicial Commissioner that the dis- 
parity between the estimate arrived at 
by PW-6 and the volume of material 


were collected by the accused are false”. 
It appears to us that in coming to this 


against the appellants. 

15. Learned counsel for the State 
sought to buttress the evidence which 
we have just above discussed with the 
findings recorded by the learned Special 
Judge’ and detailed as items (a) to (e) in 
paragraph 5 and items (i) and (ili) in 
paragraph 6 of this judgment. Those 
findings were affirmed by the learned) 


‘Judicial Commissioner and we are clearly 


of the opinion, for reasons which need 
not be re-stated here, that they were 
correctly arrived at: But those findings 


i doubt make the 
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merely: make out that the appellants pro- 
iceeded to execute the work in flagrant 
- disregard of the -relevant Rules of the 
G. F. R. and even of ordinary norms of 
procedural behaviour of Government off- 
jcials and contractors in the matter of ex- 
ecution of works.undertaken by the Gov- 
‘ernment. Such disregard however has not 
‘been shown to us to amount to any of the 
‘offences of- which the appellants have 
been convicted. The said findings’ no 
suspicion to which we 
jnave above adverted still stronger but 
that is where the matter rests and it can- 
‘not be said that any of the ingredients of 
the charge have been made out. i 


Apart from the findings and evidence- 


referred to earlier in this paragraph, no 
material has been brought to our notice 
on behalf of the State such as would indi- 
cate that the bills or the summaries in 
question were false in any material parti- 
cular. . 

16.. ‘Although it does appear that quite 
a few of the documents admittedly pre- 
pared by or at the instance of the appel- 
_ lants in connection with the execution of 
the work came into existence not while 
the work was in progress but only. later 
when a demand for them was made by 
the Accounts Department, the charge 
cannot be sustained in relation to any of 
its heads, there being no proof of -the 
falsity of any of the entries made in those 
documents. In the result, therefore, we 
accept both the appeals, set aside the con- 
viction recorded against and the sentences 
imposed upon each of the appellants and 
acquit them of the charge in its entirety. 


Appeals allowed.. 
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pellants v. State of Bihar, Respondent. 
Essential Commodities Act (1955), See- 
tion 11 — Offence under. Act — aye 
can look at report under S. 173 (2), Cri- 
minal P. C. as well as its aecompani- 
ments for ea cognizance ` of offence. 
(Criminal | P.C STA, Ss. 190 (1) (b) and 
173 (2).) ` g i 
S. 11 of. the Essential Commodities. Act 
‘precludés a Court from taking cogniz- 
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ance of the offence punishable under the 
Act except upon a report in -writing of. 
the facts constituting such ‘offence made 
by a son who is a public servant as 
defined in S. 21, Penal Code. If a police 
officer investigating into an offence 
which the Act has declared as cognizable 
submits a report in writing under §: 173 
(2), Criminal P. C. disclosing an offence 
under the Act and requesting for pro- 


ceeding further into the matter it would 


satisfy the requirements of S. 11 for 
taking cognizance of the offence so dis- 
closed. Undoubtedly the police officer 
submitting the report would be a public 
servant within the meaning of S. 21, 


Penal: Code. Such a report would be a 


police report for the purposes of S. 190 
(1) (b), Criminal P. C. and if the Magis- 
trate takes cognizance of an offence un- 
der the Act upon such a police report 
S. 11 would be complied with in its en- 
tirety. The report as envisaged by Sec- 
tion 173 (2) has to be accompanied as re- 
quired by S. 173 (5) by all the docu- 
ments and statements of the witnesses 
therein mentioned. One cannot divorce 
the details which the report must con- 
tain as required by S. 173 (2) from its 
accompaniments which are required to 
be submitted under S. 173 (5). The whole 
of it is submitted as a‘ report to the 
Court. It follows that the Court. can look 
at the report in prescribed form along 
with its accompaniments for taking cog- 
nizance of the offence. AIR 1965 SC 1185, 
Rel. on; AIR 1961 SC 928, Distinguished; 
ILR ae 56 Pat 774, Affirmed. 

(Paras 7, 10, 11) 


Cases Referred : Chronological Paras 


(1972) 1 SCR 571: AIR 1971 SC 2372: 

1971 Cri LJ 1607 . 12 

(1969) 1 SCWR 155 : 

(1965) 1 SCR 269: AIR 1985 S€ 
1965 (2) Cri LJ 250 . 

(1961) 3 SCR 568: AIR 1961 SC 928: 
1961 (2) Cri LJ 24- 10 
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DESAI, J.:— Whether in view of the 
provision contained in Section 11 of the 
Essential Commodities Act, 1955, (Act 
for short), a Court taking cognizance of 
any offence punishable thereunder, upon 
a police report is precluded from look- 
ing into the complaint or first informa- 
tion report filed before the Court or that 


2 
11858 
7 


_it must keep itself exclusively confined 


to the report submitted by the police, is 
a question raised in this appeal -by spe- 
cial leave from a decision of the Divi- 
sion Bench of the Patna High Court. In- 
controvertible facts are that one Mahesh 


Kant Jha, presumably an Executive Ma- 


1980. 


gistrate.at Jamtara in Santhal Parganas 
District of Bihar State, after a raid and 
search of the residential house in posses- 
sion of appellant 1, submitted a report 
to the Sub-Divisional Magistrate, - Jam- 
tara, complaining therein that appellant 


1 contravened the provisions of the 


Bihar Foodgrains Dealers Licensing 
Order 1967, and he may be proceeded 
against under S. 7 of the Essential Com- 
modities Act, 1955. The Sub-Divisional 
Magistrate on receipt of this report made 
a eryptic order directing the report to 
be forwarded to the officer-in-charge of 
police station having jurisdiction in the 
area to take ‘legal action’. On. receipt of 
this report with the direction of the Sub- 
Divisional Magistrate, the police officer, 
Jamtara, registered an offence and. com- 
menced investigation and on completion 
thereof submitted a report under §. 173 
of the Code of Criminal Procedure, 1973 


(‘Code’ for short), to the Sub-Divisional . 


Magistrate who had directed investiga- 
tion in the matter. The Sub-Divisional 
Magistrate took cognizance of the of- 
fence on this report and transferred the 
case for disposal to Shri A. K. Sinha, 
Munsif Magistrate, First Class. The 
Munsif Magistrate recorded evidence of 
P.W. 1 Mahesh Kant Jha and on perusal 


of the evidence he was of the opinion. 


that appellants 2 and 3 were also. im- 
volved in the commission of the offence 
and took cognizance against them and 
directed the trial to commence de novo 
in presence of all the three appellants. 
The appellants thereupon moved the 
High Court under S. 482, Cr. P. Œ. in- 
voking the inherent powers of the High 
Court to quash the prosecution on the 
only ground that the police report sub- 
mitted by the investigating officer did 
not disclose any offence and the Court 
was not competent to look into any other 
paper while taking cognizance of the of- 
fence under S. 190, of the Code read with 
S. 11 of the Act. 


2. When the matter came up before 
the learned single Judge of the Patna 
High Court, the learned Judge entertain- 
ed a doubt in view of certain earlier de- 
cisions of the Patna High Court anda de- 
cision of this Court in Deokaran Das 
Aggarwal v. State of Bihar, Criminal 
Appeal No. 38 of 1968 decided on 26-11- 
1968* whether while taking cognizance 
of an offence on a police ‘report under 
S. 190 of the Code the Court can look 
into the first information report or the 


original complaint to fill in the lacuna,- 


if any, in the police report, and accord- 
“Reported in (1969) 1 SCWR 155. 
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ingly referred- the matter to a Division 
Bench. The Division Bench was of the 


opinion that the doubt entertained by 


the learned single Judge may have to 
be resolved in an. appropriate case but 
on the facts found in the case no doubt 
can arise because. S. 11 of the Act is fully 
complied with when Mahesh Kant Jha 
submitted his report to the Sub-Divi- 
sional Magistrate who took cognizance of 
it and directed investigation by the 
police in the matter. : 

3. Section 11 of the Act reads aš 
under : 


“11. No court shall take cognizance of 
any offence punishable under this Act 
except on a report in writing of the facts 
constituting such offence made by a per- 
son who is a public servant as defined 
in Section 21 of the Indian Penal Code.” 


4. The court is precluded from taking 
cognizance of any offence punishable un- 
der the Act except (i) on a report in 
writing of the facts constituting such of- 
fence; (ii) such report must be made by 
a person who is a public servant as de- 
fined in S. 21 of the Indian Penal Code, 


5. Section 10-A of the Act provides 
that notwithstanding anything contained 
in the Code of Criminal Procedure, 19873, 
every offence punishable under the Act 
shall be cognizable which would imply 
that an officer in charge of police station 
on receipt of the information of such 
cognizable offence may without the order 
of a Magistrate investigate into the of- 
fence according to the procedure pre- 
scribed in Chapter XII of the Code. On’ 
completion of the investigation the police 
officer shall: submit a report to the Ma- 
gistrate empowered to take cognizance 
of the offence on a police report. This 
report has to be in the prescribed form 
and the details to be mentioned in the 
report are specified in S. 173 (2). While 
submitting this report in connection with 
the offence to which S. 170 of the Code 
applies, meaning thereby that a case in 
which such investigating officer has 
found sufficient evidence for a trial to 
be held by the Court, it is incumbent 
upon such officer to forward to the 
Magistrate along with his report, (a) all 
documents or relevant extracts thereof on 
which the prosecution proposes to. rely 
other than those already sent to the 
Magistrate during investigation; and (b) 
the statements recorded under S. 161 of 
all the persons whom the prosecution 
proposes to examine as its witnesses. 

6. Section 190 provides for cogniz- 
ance of an offence by Magistrate. The 
Magistrate as described in S. 190 (1) may - 
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take cognizance of any offence in three 
different manners: (a) upon receiving a 
complaint of facts which constitute such 
offence; (b) upon a police report of such 
facts; (c) upon information received from 
any person other than a police officer, 
or upon his own knowledge, that such 
offence has been committed. The expres- 
sion ‘police report’? has been defined in 
S. 2 (r) of the Code to mean a report 
forwarded: by a police officer to a Magis- 
trate under sub-section (2) of S. 173. In 
view of the specific definition the contro- 
versy raging round the expression ‘upon 
a police report of such facts’ as found in 
S. 190 (1) (b) of the Code of 1898 prior 
to its amendment in 1923 by Act 18 of 
1923 when the words ‘report m writing 
of such facts made by a police report’ 
were substituted for the words ‘police 
report of such facts’ has lost its edge and 
significance. The section as it now stands 
demonstrably manifests the legislative 
intention that the Magistrate can take 
cognizance under S. 190 (1) (b) upon a 
police report meaning thereby the re- 
port submitted by a police officer under 
6. 173 (2) of the Code, 


7. Section 11 of the Act precludes e 
Court from taking cognizance of the of» 
fence punishable under the Act except 
upon a report in writing of the facts con- 
stituting such offence made by a person 
who is a public servant as defined in 
S. 21 of the Indian Penal Code. The ques- 
tion is, if such police officer investigat- 
ing into an offence which the Act has 
declared as cognizable submits a report 
in writing under S. 173 (2) disclosing an 
offence under the Act and requesting for 
proceeding further into the matter, 
would it satisfy the requirements of 
S. 11 for taking cognizance of the offence 
so disclosed? Undoubtedly the police 
officer submitting the report would be 
a public servant within the meaning of 
S. 21, LP.C. and his report has to be in 
writing as required by S. 173 (2). It must 
disclose an offence of which cognizance 
can be taken by the Magistrate. Appa- 
rently S. 11 would stand fully complied 
with. This question was raised before 
this Court in a slightly different context 
in Pravin Chandra Mody v. State of 
Andhra Pradesh, (1965) 1 SCR 269. The 
question was whether a report submit- 
ted by the police officer after investigat- 
ing into an offence under S. 420, LP.C. 
and S. 7 of the Act as it then stood would 
enable the Magistrate to take cognizance 
under S. 190 (1) (a) or S. 190 (1) (b) of 
the Code so as to require the Magistrate 
to proceed to try the offence under Sec- 
tion 252 or S. 251-A of the Code, as the 
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case may be. If such police report would 
provide sufficient compliance with S. 11 
even though at the relevant time the 
offences punishable under the Act were 
not declared cognizable it was contend- 
ed that it may nonetheless be at best a 
complaint under S. 180 (1) (a) and in 
that event the Magistrate taking cog- 
nizance of the offence under S. 190 (i} 
(a) of the Code will have to proceed to 
try the offence according to procedure 
prescribed under S. 252. On the other 
hand it was contended that where the 
police officer was investigating into alle- 
gations of facts constituting some cog- 
nizable and some nan-cognizable offences 
the report submitted by such officer 
would be under $S. 190 (1) (b) and the 
Magistrate taking cognizance of the of- 
fence on such report would be so doing 
under S. 190 (1) (b) and the case would 
have to be tried according to the proce- 
dure prescribed in 8. 251-A. This Court 
held that “the police officer is a public 
servant and this was not denied.” The re- 
quirements of S. 11 were, therefore, 
satisfied though 8. 11 does not make the 
report, if filed by a police officer, 3a 
charge-sheet. It was also contended that 
the report under §. 11 could not be 
treated as a report under S. 173 but only 
as a complaint under S. 190 (1) (a). The 
police officer was investigating under 
S. 156 (1) of the Code of Criminal Pro- 
cedure a cognizable offence under Sec- 
tion 420, LP.C. which was based on the 
same facts as the offence under S. 7 of 
the Essential Commodities Act. He in~ 
vestigated the latter offence along with 
the former and joined it with the former 
in the charge-sheet which he presented. 


Negativing the contention it was held 


that where the law requires a report in 
writing by a public servant to the Magis- 
trate for taking cognizance of an offence, 
the requirements of law are satisfied 
when a report is forwarded by a public 
servant who is also a police officer. By 
a subsequent amendment and insertion 
of S. 10-A in the Act, the offences under 
the Act are declared as cognizable and, 
therefore, the police officer would be en- 
titled to investigate into such offences 
without the order of a Magistrate and 
if the police officer proceeds to investi- 
gate into the offence it is obligatory 
upon him to submit a report under Sec- 
Hon 173 (2). Such a report would be 


police -report for the purposes of Se 
tion 190 (1) (b) and if the Magistrat 
takes cognizance of an offence under th 


Act upon such a police report S. 11). 


would be complied with in its entirety 


1880 


8 Mr. Nag, however, contended that 
if cognizance of an offence were to. be 
taken om such a police report, the Court 
could look merely at the report and not 
into any other documents even including 
the original information of the offence 
to fill in the lacuna. It was contended 
that a bare look at the police report in 
this case would show that the facts con- 
stituting the offence as required by Sec- 
tion 11 or as required by S. 190 (1) (b) 
were not clearly set out therein and the 
report. did not disclose any offence, and, 
therefore, learned Magistrate clearly 
had no material on which he could take 
cognizance of the offence and the pro- 
ceedings deserve to be quashed. 


9. Section 173 (2) (i) provides that on 
completion of the investigation the police 
officer investigating into a cognizable 
offence shall submit a report in the form 
prescribed by the State Government and 
stating therein (a) the names of the par- 
ties; (b) the nature of-the information; 
(c) the names of the persons who appear 
to be acquainted with the circumstances 
of the case; (d) whether any offence ap- 
pears to have been committed and, if so, 
by whom; (e) whether the accused has 
been arrested: (f) whether he has been 
released on his bond and, if so, whether 
with or without sureties; and (g) whe- 
ther he has been forwarded in custody 
under S. 170. Sub-sec. (5) of S. 173 makes 
it obligatory upon the police officer to 
forward along with the report all docu- 
ments or relevant extracts thereof on 
which the prosecution proposes to rely 
and the statements recorded under Sec- 
tion 161 of all the persons whom the 
prosecution proposes to examine as wit- 
nesses at the trial. 


10. Section 173 (2) thus provides what 
the report in the prescribed form should 
contain. In this case the report did con- 
tain the name of the accused and the 
nature of the offence. In fact S. 170 pro- 
vides that if upon an investigation under 
Chapter XII it appears to the officer in 
charge of the police station that there is 
sufficient evidence or reasonable ground 
to proceed against the accused such of- 
cer shall forward the accused under cus- 
tody to a Magistrate empowered to take 
cognizance of the offence upon a police 
report, etc. If the accused is on bail that 
fact will be notified in the final report 
submitted under S. 173 (2). Therefore, 
the statutory requirements of the report 
under S. 173 (2) would be complied with 
if the various details therein prescribed 
are included in the report. This report 
is an intimation to the Magistrate that 
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upon investigation into a cognizable of- 
fence the investigating officer has been 
able to procure sufficient evidence for 
the Court to inquire into the offence 
and the necessary information is being 
sent to the Court. In fact, the report un- 
der S. 173 (2) purports to be an opinion 
of the investigating officer that as far as 
he is concerned he has been able to pro- 
cure sufficient evidence for the trial of 
the accused by the Court and when he 
states in the report not only the names 
of the accused, but names of the wit- 
nesses, the nature of the offence and a 
request that the case be tried, there is 
compliance with S. 173 (2). The report 
as envisaged by S. 173 (2) has to be ac- 
companied as required by sub-sec. (5) 
by all the documents and statements o 
the witnesses therein mentioned. On 
cannot divorce the details which the re- 
port must contain as required by sub- 
sec. (2) from its accompaniments which 
are required to be submitted under sub- 
sec. (5). The whole of it is submitted as 
a report to the Court. But even if a 
narrow construction is adopted that the 
police report can only be what is pre- 
scribed in S. 173 (2) there would be suf- 
ficient compliance if what is required to 
be mentioned by the statute has been 
set down in the report. To say that all 
the details of the offence must be set out 
in the report under S. 173 (2) submitted 
by the police officer would be expecting 
him to do something more than what the 
Parliament has expected him to set out 
therein. If the report with sufficient par- 
ticularity and clarity specifies the con- 
travention of the law which is the alleg- 
ed offence, it would be sufficient compli- 
ance with S. 11. The details which would 
be necessary to be proved to bring home 
the guilt to the accused would emerge 
at a later stage, when after notice to the 
accused a charge is framed against him 
and further in the course of the trial. 
They would all be matters of evidence 
and S..11 does not require the report to 
be or to contain the evidence in support 
of the charge, its function being merely 
to afford a basis for enabling the Magis- 
trate to take cognizance of the case (see 
Bhagwati Saran v. State of Uttar Pra- 
desh, (1961) 3 SCR 563, at p. 577). It 
was, however, contended that this Court 
in Deo Karan Das Aggarwal’s case has 
in terms held that one has merely to 
look at the police report described as 
charge-sheet and to no other document 
for taking cognizance of an offence un- 
der S. 190 (1) (b) to ascertain whether 
any offence was disclosed. The proposi- 


tion canvassed on behalf of the appellant 
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is not borne out by the decision relied 
upon. In that case the accused was pro- 
secuted for having conducted business in 
a commodity governed by the Bihar Edi- 
ble Oils Wholesale Dealers Licensing 
Order 1965 without obtaining a licence 
thereunder. On a motion for quashing 
the prosecution it was found that the 
only allegation in the charge-sheet ‘was 
that the accused carried on business in 
edible olls. without obtaining a requisite 
licence. On the facts found it transpired 
that the accused had already applied for 
` a licence and had paid necessary charges 
and carried on business in the bona fide 
belief that they had sufficiently compli- 
ed with the requirements of the Order. 
This’ Court held that even though no 
actual licence was issued to them, they 
could not be said to have committed any 
offence. On this view of the matter the 
prosecution was quashed. There is no- 
thing in the decision to support the sub- 
mission of the appellant before us that 
the prosecution in that case, ever at- 
tempted to invite this Court to look into 
some document other than the charge- 
sheet or the police report in support of 
the submission or that the Court ignored 
documents other than charge-sheet and 
quashed prosecution on the sole ground 
that averments in the charge-sheet did 
not disclose any offence. Therefore, this 
ants, is of no assistance to the appel- 
ants 


- 11. “In this connection Mr. Nag refer- 


red to Rachpal Singh v. Rex, AIR 1949 
Oudh 88 wherein after observing that 
_the failure to mention facts constituting 
the contravention of a rule means the 
absence in the report of the very first 
of the numerous steps in the course of 
the trial of something which is vital and 
goes to the very root of the case, a fur- 
ther contention on behalf of the State 
that the Court may at that stage look 
into the first information report filed in 


the case was negatived. This very nar- . 


row view of the matter does not coma 
mend to us. In fact, on the introduction 
of S. 173 in its form in the Code of Cri- 
minal Procedure, 1973, the police officer 
investigating into a cognizable offence is 
under a statutory obligation to submit 
along with his report under S. 173 (2J 
documents purporting to furnish evi- 
dence collected in the course of the in- 
vestigation and the statements of the 
witnesses and the Court before proceed- 
ing into the case is under a duty to in- 
quire whether the accused has been fur- 


nished with copies of all relevant docu- .- 


ments received under S. 173 by tha 
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and the entire complexion of 
what should normally be styled as. re- 
port submitted under S. 173 (2) of the 
Code.has undergone a change. Court can 
look at the report in prescribed form 
along with its accompaniments for taking 
cognizance of the offence. 


12. . Turning now to the charge-sheet 
submitted in this case-it sets out all tha 
details as required by S. 173 (2) of the 
Code. The name of the accused is - men- 
tioned. The nature of the offence is men- - 
tioned. It is further stated that the ina 
formation of the offence was given by 
Mahesh. Kant Jha. It is also stated that 
there was sufficient evidence to proceed . 
against Satya Narain Musadi appellant 1 
herein under S. 7 of the Act. May ba 
that the charge-sheet could have been 
more informative or the information sef 
out in the charge-sheet could be styled 
as scanty. Some more details may have 
been helpful. It, however, could not be 
said that it did not disclose an offence 
of which the Magistrate could take cog- 
nizance under S. 190 (1) (b). Ultimately 
when a Magistrate looks at police report 
also styled as charge-sheet under Sec- 
tion 190 (1) (b) he takes cognizance of 
an offence upon a police report and 
prima facie he does so of the offence 
or offences set out in the report (vide 
Darshan Singh Ram’ Kishan v. State of - 
Maharashtra, (1972) 1 SCR 571 at p. 574), 
And the report under on does 
disclose an offence under §8.-7 of the Act. 


13. It thus appears that the police re- 
port submitted under $S. 173 (2) after the 
information received from Mahesh Kané 
Jha by the Sub-Divisional Magistrate 
was forwarded to police officer in charga 
of the police station for investigation 
disclosed sufficient information for the 
Sub-Divisional Magistrate to take cog- 
nizance of the offence alleged against the 
accused and to proceed further with the 
trial, and no case is made out to inters 
fere with the same, 


14. Accordingly this appeal fails and 
is dismissed, 3 


Appeal dismissed. 


‘1986 Workmen, Shift Incharge Sub-Station v. Addl Ind. Tri, Delhi. 


AIR 1980 SUPREME COURT 511 

(From: Delhi Industrial Tribunal) 

V. R -KRISHNA IYER AND | 
R. S. PATHAK, JJ. 

Civil Appeal No. 802 (NL) of 1973, Dj- 
13-11-1979. 

The Workmen Shift Incharge Sub-Sta- 
tion, Appellant v. The Presiding Officer, 
Addi. Industrial Tribunal, Delhi and 
others, Respondents. , 


Constitution of India, Art. 136 — Ap- 
peal from award of Delhi Industrial Tri- 
bunal — Three categories of workmen of 
Delhi Electric Supply Undertaking i.e. 
chargemen, 2 ts and shift-mcharge 
— Three categories more or less similar 
— Recommendations of Committee ap- 
pointed by undertaking accepted in all 
eases except in case of shift-incharge — 


No reasonable justification for differentia- . 


tion in regard to these employees — Fi- 
nancial impact, minimal ~-. Recommenda- 
tions of Committee substituted for award 
of Tribunal — (Industrial Disputes Act 
(1947), Sch. 3, Item 1). (Paras 2, 3, 4) 


V. R. KRISHNA IYER, J.:— This Civil 


Appeal springs from an award by the 
Delhi Industrial Tribunal which is chal- 
lenged by a small category of workmen 
who are 200 in number, the only finan- 
cial impact whereof would be around 
Rs, 6,000. The industrial dispute which 
led to the award relates to the year 1967 
and. it is unfortunate that the final ad- 
judication of this dispute is being ren- 
dered as late as 1979. This provokes the 
comment that litigation is far too long- 
lived to hold any ic promise of 
fruits to the parties to the dispute. 

2. The facts necessary to understand 
the scope of dispute may be stated short- 
ly. The Delhi Electric Supply Undertak- 
ing employs various workmen under dif- 
ferent categories. One of these categories, 
working in the distribution centres, is 
known as shift in charge. These work- 
men by qualification are matriculates 
with ITI certificates. There are three 
categories which are more or less similar 
but graded one above the other, in this 
Department. The lowest is known as at= 
tendants who are in charge of minor 
distribution centres. The highest are 
known as sub-station chargemen who are 
in charge of very important sub-stations. 
In between, we have. sub-station shift in~ 
charge species: with whom we are. con- 
cerned. 
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3. Since the subject-matter, financial 
impact and the number involved are 
comparatively. inconsiderable, no detailed 


‘discussion is necessary for a decision. 


Broad considerations of equity and in- 


. dustrial justice may guide us in reaching 


a conclusion. The workmen involved, 
namely shift in-charge employees, have 
substantially the same qualifications as 
those who are paid higher. What is more, 
their salaries are relatively poor. It is 
significant that a Committee had been 
appointed by the Undertaking where both 
sides were represented and the recom- 
mendations unanimously made by that 
Committee have been accepted in all 
cases except in the case of the shift in- 
charge category. We are far from satis 
fied that any reasonable justification or) . 
understandable classification will vali- 
date a differentiation in regard to these 
employees. Indeed, in the coursé of th 
arguments, these striking equities emerg- 
ed and we did suggest to counsel on both 
sides that while- we are keen on avoiding 
any consequential upsets: in other cate- 
gories, we. regard the implementation of 
the sub-committee’s recommendations 
eminently fair. Counsel on both sides ap- 
parently felt the force of our suggestion 
and took time for consultation with their 
respective clients. Nothing has emerged 
out of such confabulations -and so we 
proceed to decide the case on merits. 

4. Industrial justice is not an appli- 
cation of rigid formula but, in conson- 








-ance with Part IV of the Constitution 


award of wages which are substantially 
just, subject, of course, to well recognis~ 
ed principles evolved by this Court. 
Bearing in mind all these factors, we 
direct that the award of the Tribunal be 
modified and the recommendations of 
the Sub-Committee where both sides 


were represented be substituted. Sine 


the period to which the dispute relates is 
quite long and. many other wage in- 
creases have taken place we do not 
think any possible repercussions will 
ensue from such acceptance. We must 
make -it perfectly plain that we treat 
this dispute as a special case and adopt 
the course we have done largely influ- 
enced by. the factor that there are only 
a few involved and the financial - impact 
is minimal That is why we wish to em- 
phasise that this decision of ours cannot. 
be the basis for any further claims. by 
the same set of workmen or others in- 
the establishment. Counsel for the appel- 
lants assure us on behalf of the Union 
that no such claim would be made or at 
all was likely. On this basis we allow 
the appeal and substitute for the aw 
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f the Tribunal the recommendations of 
the Sub-Committee, 
Appeal allowed. 


AIR 1988 SUPREME COURT 512 
(From: Madras)* 
V. R. KRISHNA IYER AND 
- R. S. PATHAK, JJ. 

Civil Appeals Nos. 1993-1994 of 1977, 
Ð/- 29-11-1979. 

K. Kalpana Saraswathi, Appellant v, 
Ae 4 S. Somasundaram Chettiar, Respon- 
en 


Specific Relief Act (1963), S. 28 — 
Agreement to sell immovable property 
subject to mortgage —.Specific perform- 
ance -— Equitable relief — Extension of 
time to deposit amount — Allowed sub- 

to denying umrighteous advantage 
obtained. by plaintiff by taking assign- 
ment of mortgage decree. 


Specific performance is an equitable 
relief and he who seeks equity can be put 
on terms to ensure ‘that equity is done to 
the opposite party even while granting 
the relief. The final end of law is justice, 
and so the means to:it too should be in- 
formed by equity. That is why he who 
seeks equity shall do equity. (Para 4) 


_ A suit for specific performance of the 
agreement to sell. certain immovable pro- 
perty was filed. The agreement was sub- 
ject to equitable mortgage. over the pro- 
perty in favour of a Bank. While decree- 
ing the specific performance the Court 
directed the plaintiff to ng mortgage 
amount within certain period. Instead of 
complying with the direction the plain- 
. tiff got impleaded in the mortgage suit 
filed by the Bank and got the decrée in 
the suit assigned to herself. The assign- 
ment was obtained by her with the inten- 
tion to swallow up the property in case 
a specific performance litigation misfir- 


Held, even at the stage of appeal before 
the Supreme Court the time to make de- 
posit could be extended to enable the 
plaintiff to get advantage of the agree- 
ment to sell in her favour. The time to 
make the deposit due under the. agree- 
ment was therefore allowed. The mort- 
gage decree in favour of the plaintiff was 
- however extinguished, save to the extent 

of the cash paid. . - (Paras 5, 7) 

Mr. M. R. M Abdul Karim and $S, 
Shaukat Hussain, Advocates for Appel- 


*C.M.P. Nos. 3449 and 3563 of 1976,. D/- 
22-3-1977 (Mad). 


LW/AX/G645/79/SNV . 


K. Kalpana Saraswathi v. P. S. S. S. Chettlar 


ALR. 


lant; Mr. A. K. Sen, Sr. Adv. in C. A. No. 
1993 of 1977 and Mrs. Shyamala Pappu, 
Sr. Adv. (in C. A. No. 1994 of 1977) Mr. 
A. V. Rangam Advocate with him), for 
Respondent. 
KRISHNA IYER, J.:—- Writes A G. 
Gardiner, if we may start off with a- 
strange flourish, that ‘the supreme rt 
is to achieve the maximum result with 
effort. It is the art of 
the great etcher who with a line reveals 
infinity. It is the art of the great drama- 
tist who with a significant word shakes 
the. soul. Schiller, said Coleridge, burns 
a city to create his effect of terror: Sha- 
drops a handkerchief and 
freezes our blood”, For this requisite 
reason, brevity is the soul of art and 
justicing, including judgment-writing, 
must practise the art of brevity, especi- 
ally where no great issue of ea ne Mon~ 
ment compels long exposition. Therefore, 
we mean to be brief to the bare bones, 
with a few facts here anda brief ex- 
pression of law there, by adopting the 
technique which ‘is simply the perfect 
economy of means to an end’. For an- 
other reason also the need for parsi- 
mony exists. The court is in crisis, docket~ 
logged and fatigued. A judgment can ba 
brief but not a blank and there is no 
reason to repeat the details of a case 
where there is an exhaustive statement 


‘in the judgment under appeal, as in this 


case. We adopt those long pages of judi-. 
cial manuscript and abbreviate our con« 
clusion in a few pages. 


2. The appellant-plaintiff, a woman, 
was on terms of intimacy with the re- 
spondent-defendant, a wealthy man who 
had enjoyed a long and intimate relation- 
ship with her. The respondent owned a 
lovely mansion on the Marina in Madras 
which he agreed to sell to the appellant 
for a consideration of around Rs. 4 lakhs 
way back in April 1967. This was subject 
to an equitable mortgage over the pro- 
perty in favour of the South Indian 
Bank, Coimbatore. When the two sepa- 
rated litigation erupted. A suit for speci- 
fic performance of the agreement to sell . 
was brought where both sides took up 
unrighteous positions, and the trial court 
(the original side of the High Court of. 
Madras) decreed the suit directing the 
plaintiff to deposit the mortgage amount 
plus Rs. 5,000 with interest at 11 per 
cent till the date of payment. The whole 
consideration, except the mortgage 
amount and a sum of Rs. 5,000 had al- 
ready been paid at the time of the agree- 
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ment and possession had been- made 
over to the plaintiff by the defendant. 
The decree also provided that the amount 


should be deposited into court by the. 


time specified therein, failure to -do 
which would result in the suit itself be- 
ing dismissed. The amount was not de- 
posited within the time limited but some 
months later the plaintiff paid the mort- 
gage money to the mortgagee bank and 
took an assignment of its rights and got 
herself impleaded as second plaintiff in 
the suit which, by then, had been insti- 
tuted by the bank against the present 
defendant (O. S. No. 154 of 1968). Even- 
tually, the mortgage suit resulted In a 
decree in favour of the present plaintiff 
(second plaintiff therein); and the amount 
now due has, by now, swollen to around 
Rs. 11 lakhs or so. 


% Am appeal had been carried by the _ 


plaintiff-appellant to a Division Bench 
of the High Court which ‘rejected most 
of her contentions except one. The court, 
while affirming that the direction to make 
a deposit into court within three months 
was valid, vacated the default clause, 
namely, the dismissal of the suit on non- 
payment within the time. Read in the 
Ught of Section 28 of the Specific Relief 
Act and the rulings on the point which 
were cited before us, the proper course 
in this situation was to pass a decree for 
apecific performance, which would, for all 
practical purposes, be a preliminary de- 
eree. The suit would continue and be un- 
‘der the control of the court until appro- 
priate motion was made by either party 
for passing a final decree, The plaintiff- 
appellant moved the court by interlocu- 
ory applications for giving credit to the 
amount paid by her to the mortgagee 
bank and to pass a final decree in her 
favour. That was not granted. Various 
skirmishes, essentially of an interlocu- 
tory” nature, took place. Ultimately, on 
two applications, one by the plaintiff- 
appellant and the other by the defendant- 
respondent the court made a judgment 
which is the subject-matter of this ap- 
peal. The plainiffs application was dis- 
missed and extension of time by way of 
adjustment of the mortgage amount paid 
was refused and ‘a decree for rescission 
of the contract for sale was passed and 
for delivery of possession with mesne 
profits. 


4: It is perfectly open to the court 
in control of a suit for specific perform- 
ance to extend the time for deposit, and 
this court may do so even now to enable 

plaintiff to get:the advantage of the 


1980.8. C/33 IV G3 |, . 
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agreement to sell in her favour. The dis- 
entitling circumstances relied upon by 
the defendant-respondent are off-set by 
the false pleas raised in the course of 
the suit by him and rightly negatived. 
Nor are we ‘convinced that the applica- 
tion for consideration and ‘extension of 
time cannot be read, as in substance it 
is, as a petition for more time to deposit. 
Even so, specific performance is an equit 
able relief and he who seeks equity can 
be put-on terms to ensure that equity 

done to the opposite pary even whil 
granting the relief. The final end of law 
is justice, and so the means to it too 
should be informed by equity. That is 
why he who seeks equity shall do equity. 
Here, the assignment of the mortgage is 
not a guileless discharge of the vendors - 
debt as implied in the agreement to sell 
but a disingenuous disguise to arm her- 


-self with a mortgage decree to swallow 


up the property in case the specific per- 
formance litigation misfires. To sterilise 
this decree is necessary equity to which 
the appellant must submit’ herself before 
she can enjoy the fruits of specific per- 
formance. _ 

5. In the present case, with all that 
has been said by both sides — and we 
have heard at great length arguments by 
Shri Abdul Karim for the appellant and 
Shri A. K. Sen and Smt. Syamala Papp 
for the. respondents it is clear that an 
opportunity for. the appellant to deposi 
into court the amount directed by th 
trial court, together with interest down 
to date at 11 per cent. should be accord- 
ed. We are not discussing the principles 
of law as they are well-settled and do 
not require reiteration. The equitable 
terms we have adverted to earlier must 
be remembered in this context. The ap- 
pellant who was bound to discharge the 








assignment of the equitable mortgage 
with a view to using it against the re- 
apondent. Surely, this was not consistent 
with the understanding assumed under 
the contract. This. justifies the view o 


indulgence of being allowed to deposit 
Jong after the due date was over the 
unrighteous advantage gained by taking 
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3,45,000 together with interest at 11 per 
ent. from April 1967 up to date, the 
mortgage decree in her favour must be 
tinguished, save to the extent of the 
cash then paid. The High Court express- 
‘ed a slightly drastic though similar view, 
somewhat loosely, thus: 


After we have expressed our opinion 
and dictated this order, the learned coun- 
sel for the plaintiff orally requests us to 
permit the plaintiff to deposit the entire 
amount as directed by the learned trial 
Judge in the Court. Having regard to the 
fact that no such stand was taken at any 
earlier stage and 
been orally made only after we have dic- 
tated this order, we do not see any justi- 
fication whatever for complying with 
this request. We may also point out that 
there is no actual undertaking given by 
the plaintiff herself that even if we give 
such an opportunity to the plaintiff to 
deposit the sum of Rs. -3,45,000 into this 
Court now, she will give up her right 
under the mortgage decree, which she 
_ has obtained against the defendant in 
the present suit in O. S. No. 154 of 1958. 

(emphasis added) 


6. We agree with the substance of 
‘this direction, but without going that far 
pass a conditional ‘decree. We should 
have taken Jong pages and elaborate 
argument in substantiation of the course 
we adopt, but for reasons adduced at the 
very beginning, we decline to do so. We 
gather that in many jurisdictions the 
highest court, which hears the argu- 
ments at enormous length and has the 
advantage of a complete statement of 
facts and discussion of law in the judg- 
ment under appeal, limits itself to a 
severe economy of words in the state- 
ment of its reasoning. We regard this as 
a wholesome step. Natural justice neces- 
sitates full hearing, not a flood of words 
of forbidding length. 


7. We direct that a decree be passed 
that the plaintiff-appellant do deposit 
within six months from today the entire 


sum of Rs. 3,45,000 together with interest 


due up to date at the rate of 11 per cent 
together with an undertaking that she 
would give up all her rights under the 
mortgage decree passed in her favour in 


O. S. No. 154 of 1968, except to the ex-. 


tent of the amount actually paid to the 
South Indian Bank for taking the assign- 
ment. If these two conditions are fulfil- 
led, the appeal will stand allowed and 
a final decree for specific performance 
passed. In the event of 


Board of Religious Trusts 


this request has. 


non-compliance ` 


ALR. 
with either of these conditions the ap] 
peat will stand dismissed with costs. 


Order accordingly. 


AIR 1880 SUPREME COURT 514 
| (From: Patna)* 
R. S. SARKARIA AND 
O. CHINNAPPA REDDY, JJ. 
Parichchan Das, Appellant v. The Bihar 
State Board of Religious Trusts and 
others, Respondents. 


oo Appeal No. 2582 of 1969, D/- 6-11- 


Bibar Hindu-Religious Trusts Act (1 of 
1951), S. 2 ()—Trust of a public or religi- 
ous nature — Tests to determine — On- 
facts trust held to þe of public and reli- 
gious nature, . . 


There can be no , simple or conclusive 
factual test to determine the character of 
a trust. The totality of the circumstances 
u their effect must be considered. i 

(Para 5) 

The fact that member of the publie 
were permitted to go to the temple with- 
out any hindrance might not be a cir- 
cumstance which by itself would con- 
clusively establish that the temple was 
a public temple in the absence of an ele- 
ment of right in the user of the temple 
by the public. Conversely, the free use of 
the properties of. the temple by tbe 
Mahant at a time when he was the sole 
manager of the temple and its properties 
would not necessarily lead to the infer- 
ence that the temple was not a publie 
temple. But the donation of lands by 
members of the public to the instituion 
and the location of the temple at a place 
freely accessible and convenient to the 
public are important circumstances in de- 
termining whether it was private or 
public. AIR 1957 SC 133, Rel. on. 

(Para 5) 


Held that the temple in dispute and 
the properties thereof on the facts found 
by the High Court was rightly held to 
be a trust of a public and religious 
nature. AIR 1971 SC 2087, Dist. 

(Paras 4, 5) 
Cases Referred: Chronological Paras 
(1971) 3 SCR 680 : : AIR 1971 SC 2057 2 


3, 5 
1956 SCR 756: AIR 1957 SC 133: 1957 
All LJ 416 3 





*A.F.O.D. No. 50 of 1957, le 12-12-1961 
(Patna). 


LW/LW/G66/79/KSB 


1980 


Mr. B. P. Singh, Advocate, for Appel- 
lant; Mr. D. Gobardhan, Advocate (for 
Nos. 1-2); Mr. U. P. Singh, Advocate (for 
No. 3),. for Respondents. — 


CHINNAPPA REDDY, J.:— The only 
question for consideration in this appeal 
is whether the plaint-schedule properties 
are properties in respect of which there 
is a trust of a public or religious nature 
80 as to attract. the provisions of ‘Bihar 
Hindu Religious Trusts Act (Act 1 of 
1951). The ‘plaintiff-appellant filed the 
suit out of which the appeal arises for a 
declaration that the properties were his 
personal properties and that there was 
no trust of a religious or public nature 
so as to attract the provisions of the 
Bihar Act 1 of 1951. His case, as set out 
in the plaint, was that one Gurdyal Singh 
constructed a temple on his own land in 
the village of Dumri and installed the 
Deities of Ramji, Lakshmanji: and Sitaji 
in the temple. He used to perform puja 
and rag-bhog till his death The public 
had no concern with the idols. After. his 
death he was succeeded by his son Gulab 
Singh who became a bairagi assuming 
the name of Gulab Das. Apart from the 
properties left by Gurdyal Singh, Gulab 
Das also acquired other properties. On 


his death he was succeeded by his Chela 


Brahmdas who in turn was succeeded by 
his Chela Dwarika Das. Each succeeding 
Mahant was succeeded by his Chela, the 
present Mahant being the  plaintiff-ap- 
pellant. Properties were acquired by the 
respective Mahants in their own indivi- 


dual names and were always treated as. 


their personal properties.. Brahmdas con- 
structed a temple in the village of Mau- 
dahin where also he installed the deities 
of Ramji, Lakshmanji and Sitaji and 
used to perform puja and rag-bhog. The 
temple and the properties were the pri- 


vate properties of the Mahant and the 


public did not have any interest or right 
in them. The suit was contested by the 
Bihar State Board of Religious Trusts 
and others who pleaded that the tem- 
ples and the properties were not the pri- 
vate properties of the Mahant and that 
they belonged to a Hindu Religious 
Trust to which the provisions of the 
Bihar Religious Trust Act were appli- 
cable. The suit was dismissed by the Ad- 
ditional Sub-Judge of Muzaffarpur and 
the decree of the trial Court was confirm- 
ed by the High Court of Patna. 


2. Shri B. P. Singh, learned counsel 
for the appellant-plaintiff accepted the 
several findings arrived at by the High 
Court on various evidential matters and 


argued that even on those findings it. 
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could not be held that the properties be- 
longed to a Trust of a religious or public 
nature. He invited our attention to the 
decision of this Court in Bihar State 
Board Religious Trust, Patna v. Sri Bise- 
shwar Das,. (1971) 3 SCR 680 at pp. 686- 
687 and submitted that on almost identi- 
cal facts it had been held in that _ case 
that there was no trust for religious or 
public purposes. 


3. In Bihar State Board Religious 
Trust, Patna v. Sri Biseshwar Das, the 
facts found by the High Court as sum- 
marised by this Court were: 


“(1) that the temple was constructed 


‘by Gaibi Ramdasji and it was he who 


Installed the deities therein; 

(2) that he was succeeded to the 
mahantship by his chela, and thereafter 
succession to the mahantship had been 
from guru to chela; 

(3) that the appointment of a succes- 
sor has been all throughout from guru 
to chela, the reigning mahant appointing 
Or nominating his successor from amongst 
his chelas and the members of the pub- 
lic have had at no time any voice in the 
selection or nomination; 

(4) that the properties have always 

recorded in the names of the ma- 
hants as proprietors and not in the name 
of the deities in the D registers, khewats 
and khatians; - 
' (5) that the mahants have been in pos- 
session and management of the  asthal 
and the properties all throughout; ~ 

(6) that the mahants acquired proper- 

ties from time to time in their own names 
as proprietors and never in. the names 
of the deities or the asthal, without any 
objection at any time from anyone and 
dealt with some of them through deeds 
of sales, mortgages, leases etc.” 
Before this Court reliance was placed on 
the following circumstances to prove 
that the properties were impressed with 
a trust for religious or public purposes: 

“(1) the fact that the mahants were. 
vaishnavy bairagis who were life long 
celibates; | 5 

(2) that sadhus and others were given: 


food and shelter when they visited the 


temples; : E ; bn es 
(3) that festivals and other important 
Hindu dates used to be celebrated: 
“ (4) that the members of the public 
came to the temple for darshan without 
any hindrance and as of right; 
(5) that in the deeds and wills, where- 


by reigning mahants appointed or. nomi- 


nated their successors, 


the properties 
were described as 


appertaining to the 
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-asthal, and that the temple being the 
dominant part of the asthal and main- 
tained for the worship and puja of the 
presiding deities imstalled . therein, the 
properties belonged to the temple, and 
therefore, they were properties of a trust 
. for religious and charitable character.” 


-“(8) The idols were installed partly on 
& pedestal and the temple was construct- 
ed on grounds separate from the residen- 
tial quarters of the Mahant.” 


It.was held by the Court that everyone 
of the circumstances was equally con- 
_ Bistent “with the character of the trust 
being public or private and that the onus. 
which was on the Bihar State Religious 
Trust Board to establish the public na- 
ture of the trust had not been discharged. 


4 In view of the submissions of the 
learned counsel for the appellant, it is 
necessary to refer to the findings of .the 
High Court in the t case. 
The High Court found: that there 
was no evidence to show who 
the founder of the Mutt was and 
who built the temples. It was also found 
that there was no evidence. to show that 
the temple in the village of Dumri was 
constructed on the land belonging to 
Gurdyal Singh or that the temple in the 
Village of Maudah was constructed on 
land belonging to. Brahmdas. It was 
found that several properties were ac- 
quired by various Mahants in their 
names instead of in the names of the 
idols but the acquisition of properties 
was for the purposes of the Asthal or 
Mutt. It was also found that from time 
to time gifts of land had been made by 
the villagers of Dumri. It was found 
that the Mahants had executed Kobalas 
for effecting repairs of the temples and 
had similarly executed deeds of mort- 
gage. It was found that the people of 
the villages of Dumri and Maudah used 
to visit the temples without any let or 
hindrance and that the Mutt was so 
located “as to suit the convenience of the 
villagers of both Dumri and Harpur. It 
was situated on the boundary of the two 
villages and was on a platform at a cer- 
tain height, open on all sides with plenty 
of space around it. The temple in the 
Mutt had three doors with space for visi- 
tors. It was noticed by the High Court 
that the lands were held rent-free in 
consideration of religious services. 


5. It is true as submitted by the 
learned counsel, many of the circum- 
stances are neutral. The fact that mem- 
bers of the public were permitted to go 
to the temple without any.. hindrance 


place freely accessible 


. 
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might not be a circumstance which by: 
itself would conclusively establish that - 
the temple was a public temple in the 
absence of an element of right in the 
user of the temple by the public.. Con- 
versely the free use of the properties of 
the temple by the Mahant at a time 
when he was the sole manager of the 
temple and its properties would not ne- 
cessarily lead to the inference that the 





bers of the public were allowed 
access to the temple, they were evincing 
much greater interest in the institution! - 


the institution being public and not pri- 
vate. Again, as pointed out by Venkata- 
rama Ayyar, J., Deoki Nandan v. Murli- 
dhar, 1956 SCR 756 the situation of the 
temple would be an important circum- 
stance in d whether it was 


etermining 
-private or public. The High Court has 


pointed out that the temple was con-|_ 
structed outside the village on open land 
between the villages of Dumri and Har- 
pur so as to be convenient to the villagers 
of both the villages. It was constructed 
on a high platform and was open on all 
sides with plenty of space around it to 
accommodate large number of people. 
Obviously the temple was: located and 
constructed so. as to attract and accom- 
modate large number of villagers from 
the two villages. The donation of land 
by members of the public to the institu- 
fion and the location of the temple at a 
and convenient 
to.the public were circumstances which 
were absent in Bihar State Board Reli- 
gious ‘Trust, Patna v. Sri Biseshwar Das, 
We are satisfied that, in the circum- 
stances the High Court was right in hold- 
ing that there was a trust of a public 
nature. The appeal is, therefore, dismiss- 
ed with costs, — . 


Appeal dismissed. 


AIR 1986 SUPREME COURT 517 - 

- (From: Madhya Pradesh)* 

D. A. DESAI AND R. S. PATHAK, JJ.” 

Civil Appeal No. 1199 of 1978, Dj- 
21-9-1979. f 

Mohd, Ibrahim Khan and others, Ap- 
pellants v. State of Madhya Pradesh and 
others, Respondents. 

M. P. Cinemas (Regulation) Act (17 of 
1952), Ss. 3 and 5 — M. P. Cinema (Re- 
guiation) Rules (1972), Rr. 3 and 6 — 
Grant of licence for Cinema — Different 
stages —- Member of public not objecting 
at initial stage of granting “no-objection 
certificate’ — He cannot subsequently 
object at time of application for licence 
for cinema — Member of public if can 
claim to be heard in appeal filed by ap- 
Blicant. 

There are detailed provisions for the 
grant of a licence at three distinct- stages 
by the licensing authority in the process 
of licensing a cinema house, viz, (i) no- 
objection certificate for the site on which 
the cinema house is to be constructed; 
(ii) licence for the building conforming 
to the rules where films are to be exhi- 
bited; and (ili) licence for exhibition of 
films. The provisions are made in the 
rules and there is no reference to any 
of the three stages in the Act. Before one 


to the site on which the cinema house is 
to be constructed is sine qua non. 
(Paras 4, 7) 
The right to object is at the initial 
stage when a no-objection certificate is 
applied for by the intending applicant 
for such a certificate. But there is no 
provision for inviting objecitons when 
the application is for a permanent or 


vision in the Act or Rules which requires 
advertisement of such an application in- 
viting objections and consideration of 
the objections before grant of a cinema 
licence. When an application for no-ob- 
jection certificate is made, objections 
have to be invited in the prescribed 
manner. There can conceivably be hun- 
dreds of objections. There is no question 
of then giving a personal hearing to each 
objector. If after taking into considera- 


*M. P. No. 109 of 1978. -D/- 6-3-1978 
(Madh Pra). 


**(The Judgments are printed in the 





order in which they are given in ‘the — 


certified copy.—Ed.) 
-JW/KW/F238/78/MVI 


‘Mohd. Ibrahim Khan-y, State of M. PB -~ >> 
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tion the objections a no-objection certi- 
ficate is granted, there ends the matter, 
(Paras 10, 11) 


8. T a eran Bia 
the. instance of a person aggrieved by 
the decision of the licensing authority 
refusing licence. A fortiori every objec- 
tor to renewal is not entitled to. file an 
appeal if licence is granted rejecting his 
objections. Nor in an appeal py the ag- 
grieved person within the meaning of 
S. 5 (3) every objector to the grant of no- 
objection certificate is entitled to notice 
of hearing of the appeal. However, the 
ihre of the appellants-objectors in 

the instant case is without merits because 
initially when no-objection certificate 
was applied for they did not object and 
one who has not objected cannot subse- 
quently make a grievance. AIR 1976 SC 
(Para 10) 

ÎR. S Pathak J. while agreeing that a 
person who. did not file any objection to 
the grant of ‘no-objection certificate’ was 
not entitled to subsequently oppose the 
grant of licence for exhibition of film, 
did not feel it necessary to express any 
opinion on the question whether a per- 
son who has objected to the grant of a 
‘no-objection’ certificate when that grant 
was under consideration can subsequent- 
ly oppose the grant of a cinema licence 
on the same grounds which he took 
against the grant of ‘no-objection’ certi- 
ficate.—Ed.]} (Para 18)- 
Cases Referred: Chronological Paras 
(1978) 2 SCR 422: AIR 1978 SC 375: 

1978 Tax LR 1745 11. 
(1978) 3 SCR 58: AIR 1976 SC 578 10, 11 


Mr. G. B. Pai, Sr. Advocate (Mr. S. S 
Khanduja, Advocate with him), for- Ap- 
pellant; Mr. S. K. Gambhir, Advocate 
(for Nos. 1-2); Mr. G. L Sanghi, Sr. Ad- 
vocate (M/s. R- K. Jain and R. Rama- 
chandran, Advocates with him) (for No. 
3), for Respondents. 


DESAI, J.:— This appeal by 
leave is directed against the order dated 
27th December 1977 made by the State 
of Madhya Pradesh granting a licence 
for a quasi-permanent cinema to respon- 
dent No. 3 Prem Narayan son of Gan- 
patlal Chouksey, proprietor, Chitra 
Talkies, Lalbagh, Burhanpur (M. P.) 


. against which a petition under Art. 226 


of the Constitution by the petitioners 
was dismissed in limine by a speaking 
order by the High Court of Madhya Pra- 
desh at Jabalpur on 6th March 1978. 


2. Third respondent made an applica- 
tion on 5th December 1975 for grant of 


-a licence. for a temporary cinema: and 


the District Magistrate having jurisdic- 
tion issued a no-objection certificate vide 
his order dated 10th February 1976 for 
a period of six months, This licence was 
renewed up to 30th June 1976 and there 
was a further renewal up to 30th Sep- 
‘tember 1976. A subsequent application 
for renewal was turned down by the 
District Magistrate by -his order dated 
29th June 1977 on the ground that Paras 
Talkies with permanent cinema licence 
which was closed, has now been func- 
tioning in the locality and, therefore, a 
renewal of the licence for a temporary 
cinema in the same locality would not 
be proper. Respondent 3 carried the mat- 
ter in appeal to the State Government 
which by tts order dated 27th December 
1977 granted a.licence for a quasi-per- 
manent cinema under the M. P. Cinemas 
Regulation Rules to the third respondent. 


Present petitioners filed a petition - under. 


Article 226 questioning the validity of 
the aforementioned order of the State 
Government contending, inter alia, that 
they were the residents of the locality 
and that they had objected to the grant/ 
renewal of licence on the ground . that 
there is a mosque, a madrasa and a tem- 
ple in the vicinity of the place. where 
the cinema house is to be constructed 
and even though their objections were 
upheld by the licensing authority, the 
District Magistrate, they were not heard 
in the appeal preferred by the third re- 
spondent and, therefore, the order of the 
‘first respondent State of Madhya Pra- 
desh suffers, inter alia, from the vice of 
violation of the principles of natural jus- 
tice. The High Court was of the opinion 
that District Magistrate . was not influ- 
enced by the fact that there was a mos- 
que, a madresa and a temple in the vici- 
nity of the place where the proposed 
cinema house was to be constructed but 
he was influenced by an extraneous con- 
sideration that a cinema having a per- 
manent cinema licence having been re- 
opened in the locality there was no need 
for a cinema house with a ‘temporary’ 
licence and that it being a matter left 
to the subjective satisfaction of the State 
Government, the State Government on 
being satisfied that there was no impedi- 
ment to the grant of such a licence, was 
perfectly justified in granting the same 
and, therefore, it is not a fit case for 
the interference of the High Court. The 
appellants thereupon filed this appeal by 
special. leave. 


3. Mr. G. B. Pal, learned counsel who 
appeared for the petitioners, contended 
that if. before the grant of a quasi-per-. 
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manent cinema licence to the third re- 
spondent the appellants filed their objec- 
tions which were taken into considera- 
tion by the District Magistrate, the 
licensing authority, and if the District 
Magistrate was impressed by the objec- 
tions and, therefore, turned down the 
request for ‘temporary’ cinema licence, 
in an appeal against this order preferred 
by the third respondent, the appellants 
as ‘objectors should have been heard and 
the decision arrived at by the State Gov- . 
ernment in appeal at their back was 
violative of the principles of natural jus- 
tice and the order granting licence for 
quasi-permanent cinema by the State 
Government is invalid. - 


4. Before we examine the contention 
canvassed on behalf of the appellants it 
is necessary to glance at the relevant 
provisions of M. P.. Cinemas (Regulation) 
Act, 1952 (‘Act’. for short). Section 3 im- 
poses a- restriction on exhibition by 
means of cinematograph at any place . 
other than a licenced place under the 
Act in compliance with the restrictions 
or conditions imposed by such licence. 
Section 4 nominates the District Magis- 
trate as the licensing authority. Section 5 
provides for conditions subject to which 
licence may be granted. Sub-section (3) 
of Section 5 provides for an appeal at 
the instance of a person aggrieved -by 
the decision of a licensing authority re- 
fusing to grant a licence under the Act 
to the State Government within the pre- 
scribed time. Section 6 confers poweri on 
the State Government or the local autho- 
rity to suspend exhibition of films. Sec- 
tion 7.prescribes penalties for breach of 
the provisions of the Act. Section 8 con- 
fers power to revoke a licence under cer- _ 
tain circumstances. Two things emerge 
from the Act. Firstly, that the detailed 
provisions for the grant of a licence at 
three distinct stages by the licensing au- 
thority in the process of licensing a 
cinema ‘house, viz., (i) no-objection certi- 
ficate for the site on which the cinema 
house. is to be constructed: (ii) licence for 
the building conforming to the rules 
where films are to be exhibited; and (iii) 


- licence for exhibition of films, are made 


in the rules and there is no reference 
to any of the three licences inthe Act. 
Secondly, appeal is provided against the 
order of a licensing authority only at 
the instance of a person aggrieved by the 
decision of the licensing authority refus- 


ing to grant a licence. The Act does not 


confer any right. of appeal on a person 
who might have raised objections before 
the licensing authority against the grant 
of a no-objection certificate or a. licence, 


1986: 


as the case may be. This last aspect is 
very relevant because the entire submis- 
sion is based on a contention that the 
appellants who had objected to the grant 
of a no-objection certificate. to the third 
respondent and had succeeded in per 
suading the licensing authority -to refuse 
the grant of no-objection certificate to 
the third respondent, yet in the appeal 
preferred by the third respondent under 
sub-section (3) of Section 5 the State 
Government did not give any opportu- 
nity to the successful objectors and de- 
cided the appeal at their back and thus 
the decision was rendered in violation 
of the principles of natural justice. 

5. Next a reference to the relevant 
rules of M. P, Cinema (Regulation) Rules, 
1972 (Rules’ for short), is necessary, 
Rule 3 (2) provides that any person de- 
sirous of erecting a cinema or convert- 
ing existing premises into a cinema shall 
first make public his intention to do so 
by exhibiting a notice in the prescribed 
form on a hoard on the proposed site 
in such position that it can be plainly 
seen from the public thoroughfare upon 
which the site of such proposed cinema 
abuts. This rule also prescribes the size 
of the board, the language in which the 
notice is to be published, etc. Sub-rule (3) 
of Rule 3 provides that such a person 
shall also give a similar notice in writ- 
ing to the licensing authority, viz, the 
District Magistrate and make an applica- 
tion to him for the grant of a no-objec- 
tion certificate specifying therein whe- 
ther the application is in respect of a 
permanent cinema or a touring cinema, 
Rule 4 provides that on receipt of notice 
as envisaged by Rule 3, the licensing 
authority shall, at the cost of the appli- 
cant, notify the public such intention 
in such manner by publication in news- 
papers or otherwise that (it) may deem 
fit for the purpose of inviting objections. 
It is also obligatory for the licensing 
authority to issue a notification inviting 
objections specifying therein the period 
within which the objections shall. be 
lodged. Rule 5 provides that the licens- 
ing authority shall on the expiry of the 
period for receipt of the objections, sub- 
mit a report to Government in the pre- 
scribed form along with his recommen- 
dation whether a no-objection§ certifi- 
cate shall be granted or not. Sub-rule (2) 
of Rule 5§ provides that Government may, 
on consideration of the report of the 
licensing authority, grant permission for 
the issue of no objection certificate to 
the applicant or may refuse to grant the 
same. Rule 6 provides that without pre- 


Judice to the right of the licensing au- 
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thority to refuse or to grant a cinema 
licence under Rules 101 and 102, the 
licensing authority may, with the pre- 
vious permission of the Government, 
grant a certificate to the applicant that 
there is no objection to the location of 
the cinema at the site notified by the ap- 
plicant under Rule 3, Sub-rule (2) of 
Rule 6 provides that such a no-objection 
certificate shall be valid for a period of 
two years from the date of issue in the 
case of permanent cinemas and six 
months in the case of touring cinemas. 
Chapter VII of the Rules provides for 
cinema licence. Rule ,100 provides that 
an application for a cinema licence shall 
be accom , amongst others, by a 
copy of the no-objection certificate issu- 
ed under Rule 6. Rule 101 confers power 
on the licensing authority to grant a 


cinema licence on being satisfied that all 


the relevant rules have been complied 
with and the licence may be granted on 
such terms and conditions and subject to 
such restrictions as the licensing autho- 
rity may determine. There is a proviso 
to Rule-101 which reads as under: 


“Provided that a touring cinema licence 
shall not be beyond district of issue and | 
ordinarily touring cinema licences shall 
not be granted for places where there is 
already a ent or a quasi-perma- 
nent cinema, but the licensing authority 
may in its discretion permit a touring 
cinema to operate at a place where there 
is already a permanent or quasi-perma- 
nent cinema on occasions such as fairs 
and melas or when the touring cinema 
exhibits films of a kind different from 
those exhibited by non-touring cinemas 
such as educational films or where it 
caters for a different public,” 


In view of the proviso, it would not be 
correct to say that District Magistrate 
was influenced by an extraneous consi- 
deration, namely, re-opening of Paras 
Cinema with a permanent cinema licence 
while rejecting the application of third 
respondent .for renewal of his licence 
by the order dated 29th June 1977. R. 104 
provides that a permanent ‘cinema may 
be licenced for any period not exceeding 
one year and a quasi-permanent cinema 
or a touring cinema may be licenced for 
any period not exceeding six months, 
6. A perusal of the relevant provi- 
sions of the Act and the Rules extracted 
above will show that there are various 
stages through which an application 
a cinema licence has to be 
also transpires that the Rules 
issuance of a licence for a 
cinema and quasi-permanent 
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‘well as a' touring cinema. Cinema in this 
context has been defined to mean any 
place wherein an exhibition by means 
of cinematograph is given. 


Ti: Rule 3 . envisages construction of a 
. cinema house and as a first step, selec- 
- tion of a site where the cinema house is 
to be located. Selection of the site and 
its clearance by the licensing authority 
by the issuance of a no-objection certi- 
ficate is an important step to be taken 
in the direction of finally constructing a 
cinema house and obtaining a licence 
for the same. In the facts of this case 
- the application is for a quasi-permanent 








apply for a no-objection certificate in 
respect of the site where the cinema 
house.is to be constructed. When such 
an application is received, it is to be ad- 
vertised in the manner prescribed in- 
viting the public to file objections. After 
considering the objections the licensing 
authority has to decide whether to grant 
refuse the no-objection certificate, 


8 The ce of the appellants is 
that when their objections were invited 
before issuance of a no-objection certi- 
ficate and they filed the same, the Distt, 
Magistrate as the licensing authority was 
persuaded to accept the objections and 
reject the application for a no-objection 
certificate and thereafter when under 


grant the no-objection certificate, the 
appeal was decided at. the back of those 
' who had not only filed objections but 
whose objections had prevailed with the 
licensing authority and, therefore, the 
order granting the no-objection certifi- 
_ cate is violative of the principles of na- 

tural justice. There is a twofold fallacy 
in this submission. Oa 

9.- Respondent 3 has ‘been granted a 
_. quasi-permanent cinema licėnce by the 
. State Government allowing his appeal 
against the order of the Distt. Magistrate 


such- a licence. The ordér im- 
by the third respondent’ in the 
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appeal before the State Government is 
Annexure ‘E’ dated 28th June 1977. A 


. perusal of this particular order would 


show that initial application for no- 
objection certificate was made by tha 
third respondent on 5th December 1975.. 
An advertisement: was issued in ‘Nai 
Duniya’ dated 5th January 1976 by tha 
authority that an. application 
for a temporary cinema licence akin to 
quasi-permanent cinema licence has 
been received and that anyone who de- 
sires that no-objection certificate should 
not be given may file his objections, 
After considering those objections no- 
objection certificate was granted by. 
order dated 10th February 1976. No ex- 
ception appears to have been taken to 
this order granting no-objection certi- 
ficate. English rendering of the order 
raised some doubt whether a no-objec- 
tion certificate was granted or a quasi- 
/ permanent cinema licence was granted, 
Original file was calied. Simultaneously, 
a certified copy of- the original order in 
Hindi was shown to us at the hearing 
of the appeal which clearly shows that 
a no-objection certificate was granted 
‘limited to the duration of six months, 
Thereafter a quasi-permanent cinema 
licence was granted. This licence was 
renewed twice over up to and inclusiva 
of 30th September 1976. Subsequently 
by the impugned order dated 26th June 
1977 this licence was not renewed. Let it 
again be made clear that the application 
was for a quasi-permanent cinema li- 
cence. This order refusing to renew quasi- 
permanent cinema licence was challeng- 
ed by the third respondent before tha 
State Government and which appeal was 
ee ee ee eee 
appellants, 
16. When an application for 
certificate is made, objectio 
have to be invited in the prescribed 
manner. There can conceivably be hun 









to each objector, If after taking into 
sideration the . objections a no-objection 


perly constituted legal proceedings, con- 
ceivably a writ petition under Art. 226, 
But sub-sec. (3) of Sec. 5 of the Act is 
unam when it provides for an 
appeal only at the instance of a person 
aggrieved by the decision of the licensing 
authority refusing licence. A fortiori, 
every objector to renewal is not entitled 
to file an appeal if licence is- granted 
rejecting his objections. Nor in an ap- 
peal by the aggrieved person within. the . 


1980 


meaning :of Sec. 5 (3) every objector to 
the grant of no-objection certificate $ 
entitled to be joined as a party respon 

dent or that each objector is cutitied t to 
notice of hearing of the appeal. How- 
ever, the grievance of the appellants is 
without merits because initially when 


no-objection certificate was applied for- 


they did not object and one who has not 
objected cannot subsequently make a 

evance (see Jashbhai Motibhai Desai 
v. Roshan Kumar Haji Bashir Ahmed, 
(1976) 3 SCR 58). 


11. The second fallacy is that Rr. 3 to 
§ envisage an advertisement of an ap- 
plication for a no-objection certificate 
and inviting objections thereto and dis- 
posal of such an application. There is, 
however, nothing in the Act or the Rules 
which requires the licensing authority 
to invite objections before grant of a 
quasi-permanent cinema licence. The 
right to object is at the initial stage 
when a no-objection certificate is appli- 
ed for by the intending applicant for 


such a certificate. But there is no provi-. 


sion for inviting objections when the 
application is for a permanent or quasi- 
permanent cinema licence or a touring 
cinema licence. There is no provision in 
the Act or Rules which requires adver- 
tisement of such an application inviting 
objections and consideration of the ob- 
Jections before grant. of a cinema licence. 
In this case the application which was 


turned down by the Distt. Magistrate. 


was one for renewal of a quasi-perma- 
nent cinema licence. The application for 
a:-no-objection certificate and granting of 
the same had passed muster long before 
on 10th February 1976 and appellants 
had not raised any objection to the grant 
of no-objection certificate. When the 
present appellants objected to the re- 
newal of a quasi-permanent cinema li- 
cence it was not the stage for grant of 
a no-objection certificate but it was the 
stage of renewal of quasi-permanent li- 
cence subsequent tothe stage of granting 
of a no-objection certificate, when there 
was no statutory obligation on the lic- 
ensing authority to invite objections nor 
were the appellants entitled to file ob- 
Sections and nor were they entitled to be 


heard. A right to notice by reason of any- 


rule of natural justice, which a party 
may establish, must depend for its exist- 
ence upon proof of an interest which is 
bound to be injured by not hearing the 
party claiming to be entitled to a notice 
and to be heard before an order is pass- 
ed. If the duty to give notice and to hear 


the party is not mandatory, the actual. 


order passed on a matter must be shown 
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to have injuriously . affected the interest 
of the party. which was given no notice 


. of the matter. (see Cosmosteels Pvt. Ltd. 


v. Jairam Das Gupta, (1978) 2 SCR 422 
at p. 431). There was no statutory or 
mandatory duty to hear the appellants. 
Therefore, there is no substance in 
grievance that before granting renew 
of such licence the State Government in 
the appeal filed by the third respondent 
had not heard them and that such a deci- 
sion was rendered in violation of th 
principles of natural justice. 


12. Mr. Sanghi, learned counsel for 
the respondents, wanted to contend that 
the appellants are not acting bona fide 
in vindication of their own rights but 
they are a fence or a cloak for the own- 
ers of Paras Cinema, the holders of per- 
manent cinema licence in the locality, 
and the appellants thus being proxies 
for such a trade rival, they have no 
locus standi to fille the objections. Mr. 
Sanghi heavily drew upon the observa- 
tions of this Court in Jashbhai Motibhai 
Desai’s case to make good the submission. 
Undoubtedly, in the aforementioned case 
this Court in terms held that a rival in 
cinema business has no locus standi to 
question the validity of the order under 
which the other person has been grant- 
ed a cinema licence, but as the only con- 
tention raised on behalf of the appel- 
lants does not commend to us and, there- 
fore, the appeal is likely to fail on that 
ground alone, it is not necessary to ex- 
plore this contention advanced on behalf 
of the respondents: 


13. There was only one point: raised 
in this appeal and as there is no merit 
in it, the appeal fails and is dismissed 
but with no order as to costs. 


PATHAK, J.:— 14. I agree that the 
appeal should be dismissed, but on a very 
short ground. 

15. -Rules 3 to 6 of the Madhya Pra- 
desh Cinema (Regulation) Rules, 1972 
relate to the grant of a ‘no-objection’ 
certificate, that is to say a certificate that 
there is no objection to the location of 
the cinema at the site proposed by the 
applicant. The Rules contemplate the 
filing of _ objections by local residents. 
That is the stage at which opposition to 
the establishment of acinema at the pro- 
posed site is specifically provided for. 
Any person opposing the establishment 
of a ae at the proposed. location 
must do so before a ‘no-objection’ certi- 
ficate is granted. The appellants did not 
file any. objection ‘at that stage. A .‘no- 
objection’ certificate. was granted to „the 


522 S.C. 


third respondent. Thereafter, when the 
third respondent applied for a cinema 
licence, the appellants for the first time 
opposed the application. They opposed 
it on the ground that there was a mos- 
que, a ‘madrasa’ and a temple in the 
vicinity and that the cinema, if permit- 
ted, would constitute an obstruction and 
annoyance to the local residents. Inas- 
much as those grounds were available 
to them during the proceedings for con- 
sidering the grant of a ‘no-objection’ 
certificate, and they did not file any ob- 
fection, they cannot now be permitted 
to plead a right to oppose the grant of 
a cinema licence. Had they opposed the 
grant of the ‘no-objection’ certificate and 
their objection had made out a good case, 
it is possible that the ‘no-objection’ certi- 
ficate would have been refused, and in 
that event the applicant would not have 
applied for a cinema licence. On that 
short ground the appeal must fail. 


. 46. That being so, I need not consi- 
der the further question whether in an 
appeal filed by an applicant, who has 
been refused a cinema licence, the local 
residents, who had objected to the grant 
of a ‘no-objection’ certificate and had 
been overruled, can contest the claim of 
the applicant to a cinema licence. R. 102 
empowers the licensing authority to re- 
fuse a cinema licence if the cimema is 
likely to cause obstruction, inconveni- 
ence, annoyance, risk, danger or damage 
to residents or passers-by in the vicinity 
of the cinema. Rule 6 declares that ` the 
grant of a ‘no-objection’ certificate is 
without prejudice to the right of the 
licensing authority to refuse a cinema 
licence under Rule 102. I leave the ques~ 
tion open whether a person who has ob- 
jected to the grant of a ‘no-objection’ 
certificate when that grant was under 
consideration can subsequently oppose 
the grant of a cinema licence on the same 
grounds which he took Beane the ‘no- 
objection’ certificate. ` 


© 17. The appellants not being entitled 
to challenge the grant of the cinema 
licence to the third respondent, I sme 


express no opinion on the > validity 
that grant. 


18.. The appeal is dismissed but with- 
out any order as to costs. 


Appeal dismissed, 


i 





State (SPE. Hyderabad) v. Kailash Chand 


A.LR. 


AIR 1980 SUPREME COURT 522 


(From: (1973) 2 Andh WR 263) 
S. MURTAZA FAZAL ALL P. 8. 
KAILASAM AND A. D. KOSHAL, JJ. 
Criminal Appeal No. 259 of. 1973, D/- 
21~12-1979. 
The State (SPE. Hyderabad), Appel-:: 
lant v. Air Commodore Kailash Chand, 
Respondent. 


- Prevention of Corruption Act (1947), 
Ss. 6, 5 (2) — Offence under S. 5 (2) — 
Sanction to prosecute —- Retired but re- 
employed member of Indian Air Force 
— Prosecution under S. 5 (2) — Continu- 
ing as member of Auxiliary Air Force 
at the time of taking cognizance — ‘Pub- 
lic servant’? — Prosecution without sanc- 
tion of competent authority is invalid — 
(Penal Code (1860), S. 21) — (Criminal 
P. C. (1974), S. 197) — (Reserve and 
ead Air Forces Act (1952), Ss. 4, 
18 - 


Where an accused is prosecuted under 
the Prevention of Corruption Act, with- 
out obtaining the sanction of the com- 
petent authority, itis for the prosecu- 
tion to prove that at the time when the 
cognizance of the offence was taken, the 
accused ceased to be a public servant. 
AIR 1958 SC 107 and AIR 1977 SC 1772, 
Foll (Para.5} 
In the instant case the accused was 

as a member of the Indian Air 
Force. On retirement he was re-employed 
and after some time he was transferred . 
to the Regular Air Force Reserve. In 
other words, he was transferred to the 
Auxiliary Reserve Air Force under the 
provisions of the Reserve and Auxiliary 
Air Forces Act, 1952 and rules there- 
under. He was chargesheeted for having 
committed offences under S. 5 (2) of the 
Corruption Act and cognizance was taken 
at the time when his re-employment had 
ceased but while he continued to be a 
member of the Auxiliary Air Force. 
However, no prior. sanction was taken 
for his prosecution. 


Held that the provisions of the Re- 
serve and Auxiliary Air Forces Act make 
it clear that as at the time of taking 
cognizance the accused continued to be 
a member of the Auxiliary Air Force he 
retained his character as a public ser- 
vant and therefore he could not be pro- 
secuted under the Corruption Act with- 
out prior sanction. (1973) 2 Andh WR 
263, Affirmed. (Para 8) 

Once the accused was transferred to 
the Auxiliary Air Force he retained his 
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character as a public servant because he 
was required to undergo training and to 
be call up for services.as and when re- 
quired. It is true that the provisions of 
the Auxiliary Air Forces Act do not ex- 
pressly contain the nature of the emolu- 
ments that the accused may receive but 
the general tenor and setting of. the Act 
clearly show that a member of the Auxi- 


liary Force is as much a public servant ` 


as an acting member of the Indian Air 
Force, (Para 6) 


Cases Referred: Chronological Paras 


(1977) 3 SCR 758: 1977 Cri LJ 1164: = 
1977 SC 1772 

1958 SCR 1037:1958 Cri LJ 254: ar 
1958 SC 107 


FAZAL ALI, J.:— This appeal by cer- 
tificate is directed against the judgment 
dated 27th April 1973 of the Andhra Pra- 
desh High Court allowing the revisional 
application and quashing the proceedings 
taken against the respondent for offences 
committed under S. 5 (2) of the Preven- 
tion of Corruption Act. 


2. In the view that we take in the 
ease, it is not necessary to give the facts 
in detail. It appears that the respondent 
was a member of the Indian Air Force 
having entered the service on 17th Nov- 
ember 1941. He retired from the service 
on the 15th June 1965 but was re-emplo- 
yed for a period of two years with effect 
from 16th June 1965. On 7th September 
1966, the respondent was transferred to 
the ‘Regular Air Force Reserve with 
effect from 16th June 19865 to 15th June 
1970, Le, for a period of five years. In 
other words, the respondent was trans- 
ferred to the Auxiliary Reserve Air 
Force under the provisions of the. Re- 
serve and Auxiliary Air Forces Act 1952 
(hereinafter to be referred to as _ the 
‘Act’) and rules thereunder. On 13th 
March 1968, the re-employment given 
to the respondent ceased and his services 
were terminated from lst April 1968. _ 


3. A chargesheet was submitted against 
the respondent for having committed of- 
fences under S. 5 (2) of the Prevention 
of Corruption Act during the period 27th 
March 19865 to 16th March 1967. The re- 
spondent filed a petition before the Spe- 
cial Judge, Hyderabad for dropping the 
proceedings against him on. the ground 
that the Judge could not take any cog- 
nizance of the offences in the absence of 
any valid sanction of the appointing au- 
thority of the respondent. The Special 
Judge, however, rejected this application 
on the 20th of October 1972: on the 
ground that as the. respondent was not 
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a Commissioned Officer in the Air Force 
at the time when the cognizance was 
taken, no sanction of the President was 
necessary. Thereafter, the respondent 
moved the High Court in revision and 


succeeded. before the High Court which 


held that as the respondent continued to 
be a public servant within the meaning 


_of S. 21 of the Indian Penal Code inas- 


much as he remained a. member of the 


Air Force Reserve, sanction -was essen- 


tial before prosecuting the respondent. 
The High Court accordingly accepted the 
revision petition and quashed the pro- 
ceedings against the. respondent . but 
granted a certificate to the appellant for 
leave to appeal to this Court. Hence this 
appeal before us. 


4. The only point that has been can- 
vassed before us was whether the re- 
spondent ‘having retired from the active 
service of the Indian Air Force continu- 
ed to be a public servant even though he 
was transferred to Regular Air Force 
Reserve. The counsel ‘for the Union sub- 
mitted that as the respondent had retir- 
ed from the Indian Air Force and his 


‘re-employment was terminated w.ef 


April 1, 1968, he ceased to be a public 
servant and, therefore, no sanction was 
necessary. We have heard counsel for 
the parties and have also perused the 
judgment of the High Court and ‘the 
Special Judge. The facts, mentioned 
above, are not disputed and two ques- 
tions fall for determination in this case. 


a In the first place, it has to be de- 
cided whether or not the respondent was 
a public servant during the period 27-3- 
1965 to 16-3-1967. Secondly, what is the 
point of time when the sanction was ne 
cessary, viz., the time when the offences 
were actually committed or when -the 
Court took cognizance of the said of- 
fences. We will take up the second point 
first. An identical question came up for 
consideration before this Court in the 
case of Venkataraman v. The State, 1958 
SCR 1037 where the Court, speaking 
through Imam J., observed as follows: 


“In our opinion, in giving effect to the 
ordinary meaning of the words used in 
S.°6 of the Act, the conclusion is inevit- 
able that at the time a court is asked to 
take cognizance not only the offence 
must have been committed by a public 
servant but the person accused is still a 
public servant removable from his office 
by a competent authority before the 
provisions of S. 6 can apply.” 

This case was followed by a recent deci- 
sion of this Court in the case of State of 
West Bengal v. Manmal Bhutorla, (1977) 
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3 SCR 758, where the previous decision 
was followed. In view of the decisions 
of this Court, referred to above, the 
matter is no longer res integra but is 
concluded by the decisions of this Court. 
It follows, therefore, that the prosecution 
must prove that at the time when the 
cognizance of the offence was taken, the 
respondent ceased to be a public ser- 
vant. In the instant case, the Special 
Judge appears to have taken cognizance 
on June 19, 1969 at a time when. the 
respondent continued to be a public ser- 
vant having been re-employed and as re- 
ferred to above his services were termi- 
nated only on 1-4-1968, but he continu- 
ed to be a member of the Auxiliary Air 
Force up to 15-6-1970 that is to say, a 
Jong time after the cognizance of the 
offence was taken. The learned counsel 
for the Union, however, submitted that 
re-employment under the provisions of 
the Regular Air Force. Reserve Act 
would not amount to an employment in 
the Regular Force of the Service and 
therefore even though the respondent 
may. have been re-employed, he could 
not be said to hold the status of a public 
servant. In this connection, some of the 
Rulés have been placed before us to 
show the nature of the employment held 
by the respondent after his retirement. 
It is not disputed that even after re- 
: employment, the respondent was trans- 
ferred to the Air Force Auxillary Re- 
serve and continued to be a member of 
the Auxiliary Air Force Reserve. Rele- 
vant sections of the Act are extracted 
‘below:— 


“4. Constitution of Regular Air Force 
Reserve— The Central Government may 
raise and maintain in the manner bere- 
after in this Chapter provided an Air 
Force Reserve to be designated the Re- 
gular Air Force Reserve which shall con- 
sist solely of persons transferred or ap- 
pointed to it under Section 5. 


5. Recruitment to the Regular Air 
Force Reserve— (1) The competent au- 
thority may, by general or special order, 
transfer to the Regular Air-Force Re- 
serve-— 


(a) any officer. or airman of the Air 
Force who under the terms and condi- 
tions of his service is liable to serve m 
any Air Force Reserve if and when con- 
stituted; 

(b) any officer or airman’ of the Air 
Force whose commission or engagement 
in the Air Force has ‘been’ terminated 
before the commencement of this Act 
and who under the terms of his commis- 
' -sion or engagement was liable to serve 
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in any Air Force Reserve. if and wher — 
constituted; . 

(c) any officer or airman who has sery- 
ed in the Air Force and has retired 
therefrom; 
and any officer or airman so transferred 
shall be deemed to be a member of ithe 
said Reserve. 

(2) The competent authority may, in 
such circumstances and subject to such 
conditions as may be prescribed, by spe- 
cial order, appoint to the Regular Air 
Force Reserve any member of the 
Defence Reserve or the Auxiliary Air 
Force raised and maintained under this 
Act, and where any such member is so 
appointed, he shall cease ‘to be a mem- 
ber of the Air Defence Reserve or the 
Auxiliary Air Force, as the case may be, 
and shall as from the date of such ap- 
pointment be deemed to be a member of. 
the Regular Air Force Reserve. 

(3) . 

6. Classes of peradon i “the -Regalar 
Air Force Reserve— Members of the 
Regular Air Force Reserve shall be di- 
vided into the following classes, namely ? 

(a) general duties officers, and 
_(b) ground duties officers, and 

(c) airmen, 
and every officer shall be entitled en 
transfer or appointment to the Reserve 
to hold the same rank as that which he . 
last held in the Air Force, or the Air 
Defence Reserve or the Auxiliary Air 
Force, as the case may be, before such 
transfer or appointment. 

7. Period of service— (1) Every mem- 
ber of the Regular Air Force Reserve 
shall be liable to serve in the Reserve— 

(a) if he is transferred to the Reserve ` 
under sub-section (1) of Section 5, for 
the period of his Reserve liability; and 

(b) if he is appointed to the Reserve 
under sub-section (2) of Section 5, for 
the remainder of the period for which 
he was liable to serve in the Air De- 
fence Reserve or the Auxiliary Air 
Force, as the case may be: 

Provided that the competent . authority 
may require any such member to serve 
m the Reserve for such further  pericd 
or periods not exceeding in the aggre~ 
gate five years as it may think fit. 


Air 


"9, “Constitution of Air Defence S Re- 
serve— The Central Government may 
raise and maintain in the manner here- 


after in this Chapter provided an Air 


Force Reserve to be designated the Air 
Defence Reserve which shall consist -of 
persons deemed under the provisions of 
Section 16 to be enrolled therein. - 
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- 10. Classes: of persons.in the Air De- 
fence Reserve— Members of the Air De- 
fence Reserve shall be divided into the 
following classes, namely:— 

(a) general duties officers; 

‘ (b) ground duties officers; and 

‘(c) armen. 

"12. Liability to be ‘called up for in- 
guiry— Every person to whom the pro- 
visions of Section 11 are applicable shall 
be liable to be called up for inquiry un- 
der Section 13— } 

(a) if he belongs to any of the classes 
specified in clauses (a) to (f) of sub-sec- 
tion (1) of Section 11, until he has com- 
pleted-his thirty-seventh year, and 

(b) if he belongs to any of the classes 
specified in clauses (g) and (h) of the 
said sub-section, until he has completed 
his fiftieth year. 


18. Constitution of Auxiliary Air 
Force— (1) The Central Government 
may raise and maintain in the manner 
hereafter in this Chapter provided an 
Air Force to be designated the Auxiliary 
Air Force. — 

(2) The Central Government may con- 

stitute such number of squadrons and 
units of the Auxiliary Air Firce: as it 
thinks fit and may disband or recon- 
- stitute any squadron or unit, 
19. Classes of persons in the Auxi- 
. Hary Air Force— Members of the Auxi- 
Mary, Air Foree shal) be divided into: taa 
following classes, namely: 

(a) general duties officers; 

. (b) ground duties officers; and 

(c) airmen. 

20. Officers of: the Auxiliary Air 
Force— The President may grant to such 
person as he thinks fit a commission as 
an officer in the Auxiliary Air Force 
with the designation of rank correspond- 
ing to that of any commissioned officer 
in the Air Force.’ 


22. Period of service— Every officer 
and every enrolled person shall, subject 
to any rules that may be made in this 
behalf under this Act, be required to 
serve in the Auxiliary Air Force for a 
period of five years from the date of his 
appointment or enrolment but may, after 


the completion of his period of service, 


volunteer to serve therein for further 
periods each of not more than five years’ 
duration. 

23. Termination of Service— The _ ser- 
vice of any officer or enrolled person ‘person in 


the Auxiliary Air Force may, at. any 
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time before the completion of his period 
of service, be terminated by such autho- 
rity and under such conditions as may. 
be prescribed.” (Emphasis ours) l 
. 6. A perusal of the provisions of 
these sections would clearly reveal that 
once the respondent was transferred to 
the Auxiliary Air Force he retained his 
character as a public servant because he 
was required to undergo training and to 
be call up for service as and when re- 
quired. It is true that these provisions 
do not expressly contain the nature of 
the emoluments that the respondent may 
receive but the general tenor and setting 
of the Act clearly show that a member 
of the Auxiliary Air Force is as much 
a public servant as an acting m 
of the Indian Air Force. This is the view 
which the High Court appears to have 
taken and we find ourselves in complete 
agreement with the same. It is not dis- 
puted in this case that no sanction was 
taken from the appointing authority be- 
fore prosecuting the respondent. For 
these reasons, therefore, we do not find 
any error of law in the judgment of the 
High Court and the appeal fails and 
is accordingly dismissed. 

Appeal dismissed. 
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Income-tax Act (1922), S. 4-A (a) (ii) — 
Residence im taxable territories Ex- 
pressions “he maintains a dwelling ; house” 
and “he has. maintained for him a dwell- 
ing house”, connotafion of — Held on 
ae that the assessee ` was a non-resi- 

dent, (Words and Phrases — “Dwelling 
house” — Meaning of). 


Before any individual can be said to be 
a resident in the le territories in any 
previous year two conditions: are required 
ed: (a) there must-be a.dwell- 
ing place maintained in the taxable terri- 
tories either by ' the assessee himself or 
by someone else for him for the requisite 
period and (b) the assessee must live in 
the taxable territories (though not neces- 
sarily therein) for some time, howsoever 
short in the previous year. In the instant 
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case the second condition was satisfied in 
regard to the assessee. (Para 5) 


. he section uses the expression ‘dwell- 

ing place’, a flexible expression, but the 
expression must be construed according 
- to the object and intent of the particular 
legislation in which it has been used 

Primarily the expression means ‘residence’, 
‘abode’ or ‘home’ where an individual is 
supposed usually to live and sleep - and 
since the expression has been used in a Tax- 
7 ing Statute in the context of a provision 
which lays down a technical test of terri- 
torial connection amounting to residence, 
the concept of an abode or home’ would 
be implicit in it. In other words it must 
be a house or a portion thereof which 
could be regarded as an abode or home 
of the assessee in the taxable territories. 
AIR 1958 Bom 41, Approved... (Para 8) 
- Secondly the section uses two expres- 
sions: “he maintains a dwelling place” 
and “he has maintained for him a dwell- 
ing place.” The latter expression, obvious- 
ly, means he causes to be maintained’ for 
him a dwelling place. This is clear from 
the fact that the relevant provision in the 
1961 Act has now been altered and it says 
“he causes to be maintained for him” and 
in the Notes on Clauses to the concerned 
bill it has been explained that the words 
“has maintained” in S. 4-A (a) (ii), have 
been replaced in the draft by the words 
“causes to be maintained”, .which express 
the intention better. Now, in either of 
these expressions the volition on the part 
of the’ assessee in the-maintainance of the 
dwelling place emerges very clearly; whe- 
ther he. maintains it or he causes it to be 
maintained, the maintenance of the dwell- 
ing place must be at his instance, behest 
or request and: when it is maintained by 
someone else other than the  assessee, it 
must be for the assessee. or for his bene- 
fit ae (Para 9) 


Where the facts found were: S the 
assessee, born and brought up in Ceylon, 
bas his own business and -properties in 
Ceylon, (2) he had 8 children all born and 
educated in Ceylon, (8) the H. U. F. (of 
which the assessee was a coparcener at 
the material time) owned an an 
house at Orthanad in Tanjore District 
which ai Ta and was being used 2 a 
dwelling ’s step-mother, 
his full | 4 cousin .and the 
same was being maintained. by..G out of 
income of y properties, (4) during 
the previous years relevant to the assess- 
ment years in question. while the construc- 
-` tion of the Assessee’s theatre in. Orthaned 

was. in progress, the assessee paid. occa- 
sional’ visits and stayed sometimes in the 
family house, sometimes in Chatram at 
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Tanjore and at times in a hotel, (5) there 
was positive evidence on record that dur- 
ing his stay in the family house the as- 
sessee was considered only as a guest en- 
joying the hospitality of the family, (6) 
the assessee admittedly never enjoyed any 
portion of the family income nor was he 
connected with the management of the 
family properties, including the house and 
(7) in July, 1958 by a deed of release the 
assessee relinquished all his right, title 
or interest in the family properties in 
favour of his brothers; _ | . 
Held that the assessee was a non-resi- 
dent. Took the assessee could be said 
to have had a share in the joint family 
house with 'a consequent right to occupy 
the same, it could not be said that the 
said family house was maintained by G 
as the Karta of ‘the family as a dwelling 
place for the assessee or for his benefit 
nor was it .maintained by him at the 
instance of the assessee. oreover, his 
stay in the family house has been found 


-to'be as a guest enjoying the hospitality 


of his kith and kin rather than as an in- 
habitant of his abode or home. 
TTJ 297 Mad), Affirmed: ATR 1 
85; toa 53 ITR 547 (Guj), Disting; 
ax Cas 261; Rel. on. i 
. Though as a coparcener the asséssee 
had a right to occupy that house without 
ay or hindrance, mere ownership of 
a fractional share or interest in the family 
house with the consequent right to oc- 
cupy it without anything more would not 
be sufficient to satisfy the requirements of 
Section 4-A (a) (ii). ` (Para 9) 
Cases Referred: Chronological Paras 


1964) 53 ITR 547 (Cuj ' 6, 10 
1961) 43 ITR 88 (Ma -10 
1957) $1 ITR 771: AIR 1958 Bom 41 7,8 
1952) 22 ITR 359: ATR 1953 Mad 85 


(1925) 9 Tax Cas 261 Pickles v. 
Foulsham - | 8 
M/s. S. T. Desai, Sr. Advocate (M/s, 
S. P. Nayar and Miss A. Subhashini, 
Advocates with him), for Appellant; Mr. 
T. A. Ramachandran, Advocate (Amicus 
Curiae), for Respondent. 
TULZAPURKAR, J.:— These appeals 
by certificate under S. 66-A (2) of the 
Indian Income-tax Act, 1922 (hereinafter 
referred to as ‘the Act’) raise the ques- 
tion whether the respondent-assessee was 
a resident in the taxable territories under 
S. 4-A (a) (ii) of the Act for the concern 
ed assessment Years P- ; 
2. The facts giving rise to the afore- 
said question are these: Subramania and 
Arumuga were two. brothers; the former 
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had three sons Ratnaswamy, the assessee, 
Ganapathi and Velayudham’ while the 
latter had only one son Ganesa. After the 
death of Subramania and Arumuga their 
sons formed a Hindu undivided family; 
that family owned. an ancestral house at 
Orthanad in Tanjore District, which was 
used as dwelling by the step-mother of 
the assessee, his full his 
cousin Ganesa; the family also owned 
shops and agricultural lands. The family 
properties were managed by Ganesa and 
were maintained by him out of the ae 
cultural and rental income. Admi : 
the assessee never enjoyed any portion of 
the family income. Born and. brought up 
in Ceylon, the assessee had his own busi- 
ness and properties in Ceylon. He had 
eight children all born and educated in 
Ceylon. It appears that he started con- 
structing a theatre in Orthanad in 1958 
which was completed in 1957 and durin 
the said construction he paid occasion 
visits and stayed sometimes in the family 
house, sometimes in a Chatram ‘in Tanjore 
and at times in a hotel. Thus, from 1-4 
1952 to 31-8-1953 he stayed for 8 days in 
India. From 1-4-1958 to 31-3-1954 he did 
not come to India at all, from 1-4-1954 
to 31-3-1955 he stayed for 28 days in 
India, from 1-4-1955 to 31-3-1956 he 
stayed for 47 days in India and from 1-4- 
1956 to 31-3-1957 he stayed for 28 days 
in India. In July, 1958 the assessee on 
the one hand and other members of the 
family on the other executed a mutual 
deed of release, relinquishing each party’s 
rights in favour of the other; inter alia, 
the assessee released all his rights, title 
and interest in the family properties in 
favour of his brothers, reciting therein 
that the family properties were never en- 
joyed by him but only by others. There 
is no dispute and the Tribunal has also 
found that the deed of release was an in- 
strument bona fide entered into between 
the parties. l 


3. In the above circumstances for the 
assessment years 1952-58, 1953-54, 1956-57 
and 1957-58, the assessee filed returns, 
but for the first two years after moo 
ings were initiated under S. 34 (1) (a) -of 
the Act and for the later two years on his 
own offering his income in Ceylon for as- 
sessment. The status. declared in all the 
returns was that he was ‘a resident and 
ordinarily resident person.” The Income- 
tax Officer completed the assessments on 
the basis of the returns filed. He also 
initiated penalty proceedings against the 
assessee under S. 28 (1 (a) for not filing 
the returns in thme and levied ties 


on him. In the appeals preferred by the. 
assessee, which were principally directed 
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against the rejection of the claim made 
by him in respect of the double taxation 
relief, an additional ound was taken 
that the assessee should have been treat- 
ed as a ‘non-resident’ in all the years. The 
Appellate Assistant Commissioner up- 
held this additional und takin e 
view that since during his sojourn in India- 
the assessee was staying in the family 
house more as a guest, he neither main- 
tained nor had maintained for him a 
dwelling place in the taxable territories 
and, therefore, S. 4A (a) (ii) of the Act 
was inapplicable. The Department carried 
the matter in further appeals to the Tri- 
bunal but the Tribunal called for a re- 
mand report from the. Appellate Assistant 
Commissioner after a er ` examinatipn 
as to the factual position whether the as- 


. sessee did maintain a dwelling place ` in 


India or the same was maintained for him 
by others inasmuch as the Tribunal felt 
a the Department did not Bae an ef- 
ective opportunity to meet the aspect 
raised for the aa time before the Appel- 
Jate Assistant Commissioner. In the re- 
mand Pror eang. oral evidence was re- 
corded by examining the assessee and two 
others and the report was forwarded 
to the Tribunal. On the basis of the mate- 
rial collected and forwarded to it, the 
Tribunal took the view. that the assessee 
was a rn Ceylon citizen staying 
in Ceylon most of the time, that ‘his visits 
to India in the a ate were for 137 
days in the period of 11 years (from 1-4-46 
to $1-3-57), that the evidence supported 


the theory that he was more a est in 
family house in India than an itant 


of his own house or home, that there was 
nothing to show that the assessee en- 
joyed any of his family income or had 
any separate setae of the family house 
reserved for him during his sojourn in 
India and that there were not enough 
materials to say that there was a residence 
either run or maintained by the assessee 
in India. In this view of the matter the 
Tribunal upheld the Appellate Assistant 
Commissioner’s order cancelling the as- 
sessment orders made against the assessee. 
As a consequence, the Tribunal also can- 
celled the penalties that were levied on 
the assessee. | 


4, At the. instance of the. Revenue and 
on a direction from the High Court. the 
Tribunal referred the following two 
questions to the High Court for opi- 
nion : oe 


` “L Whether on the facts and in the 
circumstances of the case, the Tribunal 
was right in holding that the assessee 
was non-resident ? 
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2. Whether on the facts and in the 
circumstances of the.case, the Tribunal 
was right in holding that there was no 
liability to penalty under S. 28 (1) (a) P” 


The High Court answered both the ques- 
tions in favour of the assessee and 


of facts found by the 
lead to the inference that a dwelling place 
or dwelling house was maintained by the 
assessee or the same was maintained by 
others for him but on the other. hand the 
enjoying the hospitality of his kith and 
enjoying the of hi 
kin during his stay in the family house 
where he was treated as a guest. The 
High , Court further held that the mere 
fact that the assessee had a right in the 
family house at in Tanjore Dis- 
trict and that he was occasionally lodg- 
ing there did not mean that he was main- 
the same ee it maintained for 


his 
in other words, if the dwelling place was 
not his second home or the real centre of 
his life then the assessee would be a non- 
resident. It is this view of the High Court 
that is being challenged before us in 
these appeals by the Revenue. 


5. Since the question raised before us 
porom ` to the proper construction of 
3S. 4A (a) (ii) of the Act and the require- 
ments thereof, it will be desirable to set 
gut the said provision. It runs thus: 
-~ “For the purposes of this Act — 
(a) any individual is resident in the 
| le territories in any year if he — 
(ii) maintains or has maintained for 
him a dwelling place in the taxable terri- 
tories for a period or periods amounting 
in all to one hundred and eighty-two 
days or more in that year, and is in the 
taxable territories for any time in that 
Since the section is prefaced by the phrase 
“for the purposes of this , it is clear 
hat it raises a statutory fiction; further 
_ the language of the 
clear that it lays down a technical test of 
`- territorial connection amounting to resid: 
ence applicable to all individuals fora n- 
ers as well as Indians, including Hindus, 
stians, Muslims, Parsis and others 
irrespective of the personal law govern- 
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provision makes it. 
assessee had maintained 
ing house. In support of these contentions 
stron 
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‘them, on a reading of the provision it 
as clear that before any individual 
can be said to be a resident in the tax- 
ab ear two} 


there must be a dwe place maintain 
ed in the taxable territories either by the 
assessee himself or by someone else for)’ 


him for the requisite period and, (b) the 
assessee must in the taxable terri-|. 
tories (th not necessarily therein) for 


some time, howsoever short, in the pre- 
vious year. In the instant case it was not 
disputed before us that the second condi- 
tion was satisfied in regard to the asses- 
see. The question that we have to consi- 
der is whether on the facts found by the 
Tribunal it could be said that the asses- 
see maintained or had maintained for him 
a dwelling place in the taxable territories 
for the requisite period. 


It was not disputed that the assessee 
himself did not maintain the family house 
but it was maintained by Ganesa as the 
manager of the Hindu undivided family. 
If the family house, which was maintain- 
ed by Ganesa as the Karta, in which the 
assessee had a share or interest and stay- 


. ed for short periods during the previous 


years relevant to the assessment years in 
estion could be considered to be a 
plea or a dwelling place main- 
tained him or for his benefit, then no 
difficulty would arise with regard to the 
requisite period because undoubtedl 
that dwelling place was there during 
the previous years relevant to the assess- 
ment years and the assessee will have to 
be regarded as a resident in the taxable — 
territories for the concerned years. 


6. Counsel for the Revenue contend- 
ed that the expression “maintains a dwell- 
ing place” inter alia connotes the idea 
that an assessee owns a dwelling house 
which he can legally and as of right oc- 
cupy if he is so minded during his visits 
to India while the a ha “has main- 
tained for him a dwelling place” would 
cover a case where the assessee has a 
right to occupy or live in a dwelling place | 
during his stay in India though the ex ` 
penses of maintaining such dwelling place 
are not met by him wholly or in part and 
since in the instant case it was a joint | 
family dwelling house maintained by the 
Manager for the family wherein the as- 


. sesseé had a right of silage, E any 


let or hindrance, it must be held that the 
for him a dwell- 


reliance was placed by him upov 
two decisions — one of the Madras Hi 
Court in S.-M. Zackariah Sahib v. C.I. T. 


‘Madras (1952) 22 ITR 859 and: the: other 
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of ee Hi Court in Ramjibhai 
Hansjibhai Patel v. Income-tar icer, 
Special Circle, Ahmedabad (1964) 53 

R 547. According to him the section 
merely speaks of a dwelling place of an 
assessee and does not require his actual 
residence in it nor does it require any 
establishment maintained by him or fot 
him and it would be, therefore, errone- 
ous to introduce into the section the con- 
cept of ‘attachment’ or ‘permanence’ or 
‘home’. 

7. On the other hand, counsel for the 
assessee contended that three aspects 
emerge from the phrase “he maintains or 
has maintained a dwelling place for him” : 


(i) the volition of the assessee in main- . 


taining the dwelling place or its main- 
tenance being at his instance, behest or 
request, (ii) the expenses of maintainance 
must be met by the assessee and, (iii) the 
house or a portion thereof must be set 
apart and kept fit for the dwelling of the 
assessee. According to him what is con- 
Papane by Section 4-A (a) (ii) is the 
de tacto maintenance of a dwelling place 
for the assessee and not maintenance for 
him as one of a body of individuals, in 
other words, the section cannot apply to 
a case where a dwelling place is in pos- 
session of other members of the Hindu 
undivided family and the assessee has a 
right of common A iar Counsel con- 
tended that on the facts found in the case 
the assessee had stayed in the family 
house as a guest and enjoyed the hospi- 
tality of his kith and kin and, therefore, 
though as a coparcener he had a right in 
the family house his occasional lodging 
there could not mean that he was main- 
taining the same or had it maintained for 
him. In other words it was not his home. 
Strong reliance was placed by him on the 
‘Bombay High Court decision in C. I. T, 
Bombay North, etc. v. Fulabhai Khoda- 
bhai, (1 31 ITR 771 where the con- 
notation of a “dwelling place” occurring 
in S. 4A (a) (i) was equated with a 
house which could be 

assessee as his home. He urged that both 
the Tribunal and the High Court were 
right in coming to the conclusion that the 
family house had not been maintained for 
the benefit of the assessee as his abode or 
home away from Ceylon, and, therefore, 


he was rightly regarded as a, non-resi- 


dent. M 

8. -At the outset it may be pointed out 
that the section uses the expression 
‘dwelling place’, a flexible expression, but 
the expression must be- construed. accord- 
ing to the’ object and intent of the parti- 
cular legislation in which it has been used. 
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regarded by the. 


. kee 
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Primarily the expression means ‘residence’, 
‘abode’ or ‘home’ where an individual is 
supposed usually to live and — and 
since the expression has-been used in a 
Taxing Statute in the context of a provi- 
sion which lays down a technical test of 
territorial connection amounting to resid- 
ence, the concept of an abode or home 
would be implicit in it. In other words, 
it must be a house or a portion thereof 
which could be regarded as an abode or 


home of the assessee in the taxable terri-| _ 


tories. In our view, this a of the 
matter has been rightly emphasized by 
the Bombay High Court in Fulabhai 
Khodabhai’s case (supra), where Chief 
Justice Chagla has observed thus: 


“When we look at the janguago used 
by the Legislature, it is clear t what 
is sought to be emphasized is that there 
must be not only a residence or a house 
for the assessee in the taxable territories, 
but there must be a home. 


The_ connotation of a dwelling place is 
undoubtedly different from a mere resi- 
dence or a mere house in which one. finds 
oneself for a temporary or short period. 
A dwelling place connotes a sense of per- 
manency, a sense of attachment, a sense 
of surroundings, which would permit a 
pn to say that this house is his home. 

girlie a man may have more than 
one home; he may have a home at difter- 
ent places; but with regard to each one 


of these he must be able to say that it is 
something more than a mere house or a 
mere dence.” 


Similar view was expressed by Mr. Joe 
tice Rowlatt in Pickles v. Foulsham (1925) 
9 Tax Cas 261, where the question whe- 
ther the assessee was a resident in Eng- 
fand for the purpose of payment of In- 
come-tax had to be decided on general 
principles in the absence of any statutory 
provision in the English statute with re- . 

ard to residence as we have in our tax- 

g statute. At page 275 of the report the 
learned Judge observed thus : 

“A man, I suppose, may keep a house 
for his wife and come there merely asa 
visitor; he may keep a house for his 
mother, and, when he can get away, al- 
ways go there to see her; but it may be 
that it is his mother’s house, even if he is 
paying for it, and he is going there as a 
visitor. He keeps the house for his wife 
and: children, it may be that he is going 
there as going home, it may be that 
is the centre really of his life, that he 
many belongi there, and so on, 
and his time in ica is really, in. truth, 
a period of enforced absence: from what 
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is truly his residence. Now it may be one, 
or it may be the other.” 


In other words, the test which the learn- 
ed Judge laid down was that when you 
go to a house you should be really going 

ome, then you are going to a dwelling 
house whether maintained by you or by 
someone else, and a house may be your 
home whether it belongs to you or be- 
longs to someone else. In other words, 
with regard to the house where he goes 
and lives, he must be able to say that it 
- js his abode or home. It is, therefore, not 
possible to accept the contention of learn- 
ed counsel for the Revenue that it is er- 
roneous to introduce the concept of home 
or abode into the section. 


' 9. Secondly, the section uses two ex- 
pressions : e maintains a dwelling 
lace” and “he has maintained for him a 
welling place”. The latter expression, 
obviously, means he causes to be main- 
tained for him a sions an This is 
clear from the fact that the relevant pro- 
vision in the 1961 Act has now been alter 
ed and it says “he causes to be maintain- 
ed for him” and in the Notes on Clauses 
to the concerned Bill it has been explain- 
ed that the words “has maintained” in 
S. 4A (a) (ii), have been replaced in the 
draft by the words “causes to be main- 
tained”; which express the intention bet- 
ter. Now, in either of these expressions 
the volition on the part of the assessee in 
the maintenance the dwelling place 
emerges very clearly; whether he main- 
tains it or he causes it to be maintained, 
the maintenance of the dwelling place 
must be at his instance, behest or request 
and when it is maintained by someone 
else other than the assessee, it must be 
for the assessee or for his benefit. There- 
fore, the question that will have to be 
considered in the instant case is whether 
on the facts found by the Tribunal the 
family house which was maintained by 
Ganesa as the Karta could be regarded 
as an abode or home of the  assessee 
maintained at the instance of the assessee 
and for his benefit? The facts found in 
the instant case are: D the assessee, born 
and brought up in Ceylon, has his own 
business and properties in Ceylon, (2) he 
had 8 Children born and educated in 
Ceylon, (8) the H. U. F. (of which the 
assessee was a coparcener at the material 
time) owned an ancestral 
nad, which had been and was being used 
as a dwelling by the assessee’s_ step- 
mother, his full brothers and his cousin 
Ganesa, and the same was being main- 
tained by Ganesa out of income of family 
properties, (4) during the previous Years 
relevant to the assessment years in ques- 
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‘hospitality of the family, (6) 


house at Ortha- 


A. L R. 


tion while the construction of the asses- 
see's theatre in Orthanad was in progress, 
the assessee paid occasional visits and 
stayed sometimes in the family house, 
sometimes in Chatram at Tanjore and at 
times in a ‘hotel, (5) there was positive 
evidence on record that during his stay 
in the family house the assessee was con- 
sidered only as a guest enjoying the 
e assessee 
admittedly never enjoyed any portion of 
the family income nor was he connected 
with the management of the family pro- 


Pee including the house and, (7) in 
uly 1958 by a deed of release the asses- 
see relinquished his right, title or in- 


terest in the family properties in favour 
of his brothers. On these facts it beoomes 
transparently clear that the assessee, 
whenever he stayed in the family house 
during the relevant previous years, was 
more a guest therein ue . the bos- 
S of his kith and kin than an inha- 

itant of his own abode or home and fur- 
ther that the family house was maintained 
by- Ganesa not at the instance of the as- 
sessee nor for his benefit but it was main- 
tained by him for the rest.of the family. 
It is true that the house at Orthanad was 
at the material time a joint family house 
in which the assessee as a coparcener had 
a share and interest; it is also true that 
as a coparcener he had a right to occupy 
that house without any let or hindrance, 
but mere ee oF a fractional share 
or interest in the tamily house with the 
consequent right to occupy it without any- 
thing more would not be _ sufficient. to 
satisfy the requirements of Section 4A (a) 
(ii), for, the requirements thereof are, not 
only there must be a dwelling place in 
which the assessee has a right to live but 
he must maintain it as his home or he 
must have it maintained for him as his 
home. The material on record shows that| _ 
the family house in which he stayed was 
neither. his abode or home nor was it main- 
tained by Ganesa at the instance of the 
assessee or for his benefit. | 


10. Turning to the two decisions — 
one of the Madras High Court and the 
other of the ee High Court on which 
reliance was placed by counsel for the 
Revenue, we may at once say that b 
the decisions are clearly distinguishable. 
The decision of the Madras High Court 
in Zeckariah Sahib’s case (supra) dealt 
with a case of an assessee who was a 
Muhammadan merchant. He carried on 
business in Ceylon and resided there. 
His parents lived in British India, as it 
then was, in a house owned by his mother. 
The assessee’s wife also lived in British 
India sometimes with his parents and 
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sometimes with her parents, The assessee 
was remitting monies now and then to 
his parents for their maintenance. He 
visited British India during the year of ac- 
count and stayed in his mother’s house 
with his parents. The Appellate Tribunal 
held that the assessee was resident in Bri- 
tish India within the meaning of S. 4A (a) 
(ii). Reversing this decision, the Madras 
High Court held that the assessee did not 
maintain a dwelling place in British India 
and that his mothers house was main- 
tained for the parents of the assessee and 
not for the assessee himself. Obviously, 
the house belonged to the mother of the 
assessee which he had no legal right to 
occupy and, therefore, it could not be 
said that the assessee maintained a dwell- 
ing place in British India. Counsel, how- 
ever, relied upon certain observations 
made by Vishwanatha Sastri, J., in that 
judgment, which run thus: . 


“The expression ‘maintains a dwelling 
place’ connotes the idea that the asses- 
see owns or has taken on rent or on a 
mortgagé with possession a dwellin 
house which he can legally and as o 
right occupy, if he is so minded, during 
his visit to British India...... In our 
opinion, the expression ‘has maintained 
for him’ would certainly cover a case 
where the assessee has a right to occupy 
or live in a dwelling place during his stay 
in British India though the expenses . of 
maintaining the dwelling place are not 
met by him in whole or in part. A mem- 
ber of an undivided Hindu family...... 
has a right to live in the family house 
when he goes there, though the house is 
maintained by the manager of the family 
and not by the assessee from his own 
funds...... In such cases it can be said 
that the assessee has a dwelling. place 
maintained for him by the manager of the 
family for he has a right to occupy the 
house during his visits to British India.” 
Relying on the aforesaid passage, coun- 
sel urged that in the instant case the 
house at Orthanad was maintained by 
Ganesa as Karta of the family and since 
the assessee as a coparcener had a right 
to live in it during his visits to India . it 
must be held that the assessee had main- 
tained for him a dwelling place in India. 
It is not possible to accept this conten- 
tion, for, in our view, the aforesaid pass- 
age, taken in its content, does’ not lay 
down as a prone of law that mere 
ownership of a fractional share in a fami- 
ly house with a consequent right to oc- 
cupy the same with nothin g more. would 
constitute it a dwelling house of such 
owner within the meaning of S. 4A (a) (ii), 
for, it must further be shown that it was 
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maintained by the manager at the instance 
of the assessee and for his benefit. That is 
how the aforesaid passage has been partly 
explained and, in our view, rightly, by 


the Madras High Court in a T 


decision in C. I. T, Madras v. 

Mohamed: Noohu .(1961). 43 ITR 88. The 
Gujarat decision in Ramjibhai Hansjibhai’s 
case (supra) was clearly a case where the 
joint family house was maintained as a 
dwelling Sle for the benefit of all the 
members of the joint family, mcluding the 
assessee.. The main contention urged on 
behalf of the assessee in that case was 
that the dwelling house was not maintain- 
ed for the assessee as an individual but - 
it was maintained not only for him but 
for other members of the joint family as 
well and, therefore, the requirements of 
the section were not satisfied. The con- 
tention was negatived, In other words, it 
was not Spey in the Gujarat case that 
a dwelling house was maintained by the 
manager of the family for the benefit of 
assessee, In the instant case on the facts it 
has been found that the family house. was 
maintained by Ganesa not for the assessee 
nor for his benefit but for the other fami- 


ly members. 


11. Having regard to the above dis- 
cussion it is clear that though the asses- 
see could be said to have had a share in 
the joint family house with a consequent 
right to occupy the same, it could not be 
said that the said family house was main- 
tained by Ganesa as the Karta of the 
family as a dwelling place for the asses- 
see or for his benefit nor was it maintain- 
ed by him at the instance of the asses- 
see. Moreover, his stay in the family 


house has been found to be as a 


guest 

enjoying the hospitality of his kith and 
in rather than as an inhabitant of his 
abode or home. In this view of the matter 
the assessee, in our view, was rightly re- 
arded as non-resident. The appeals are 

erefore, dismissed with costs. 

Appeals dismissed. 
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(From: Madhya Pradesh)* 
. R. S. SARKARIA AND 
O. CHINNAPPA REDDY, JJ. 
Criminal Appeal No. 125 of 1975, DJ- 
21-11-1979. 
Murarllal, Appellant v. State of M. P., 
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(A) Evidence Act (1872), Ss. 45, 46, 
3, 73 and 114 — Evidence of expert — 
Opinion evidence of handwriting expert—~ 
Corroboration — Necessity. 


‘ ‘There is no rule of law, nor any rule 
ef prudence which has crystallised into 
a rule of law, that opinion evidence of 
a handwriting expert must never be act- 
ed upon, unless substantially corroborat- 
ed. But, having due regard to the im- 
perfect nature of the science of identifi- 
cation of handwriting, the approach 
should be one of caution. Reasons for the 
opinion must be carefully probed and 
examined. All other relevant evidence 
must be considered. In appropriate cases, 
corroboration may be sought. In cases 
where the reasons for the opinion are 
convincing and there is no reliable evi- 
dence throwing a doubt, the uncorro- 
borated testimony of a handwriting ex- 
pert may be accepted. There cannot he 
any inflexible rule on a matter which, 
in the ultimate analysis, is no more than 
a question of testimonial weight. (Case 
taw discussed). (Para 11) 


An expert is no accomplice. There is 
no justification for condemning his opin- 
ion-evidence to the same class of evi- 
dence as that of an accomplice and insist 
‘upon corroboration. True, it has occa- 
sionally been said on very high autho- 
rity that it would be hazardous to base 
a conviction solely on the opinion of a 
handwriting expert. But, the hazard in 
accepting the opinion of any expert, 
handwriting expert or any other kind of 
expert, is not because experts, in general, 
are unreliable witnesses — the quality 
of credibility or incredibility being one 
which an expert shares with all other 
witnesses—, but because all human judg- 


ment is fallible and an expert may go 


wrong because of some defect of obser- 
vation, some error of premises or honest 
mistake of conclusion. The more devel- 
oped and the more perfect a science, the 
less the chance of an incorrect opmion 
and the converse if the science is less 
developed and imperfect. The science of 
identification of finger-prints has attain- 
ed near perfection and the risk of an in- 
correct opinion is practically non-exist- 
ent. On the other hand, the science of 
identification of handwriting is not near- 
ly so perfect and the risk is, therefore, 
higher. An expert deposes and not de- 
cides. His duty is to furnish the Judge 
with the necessary scientific criteria for 
testing the accuracy of his conclusion, 
so as to enable the judge to form his own: 


independent judgment by the application 
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- knowledge. But discharge 
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of these criteria to- the tacts eeaged in 
evidence. (Para 4) 
Expert testimony is made relevant .by 
S. 45. of the Evidence Act and where the 
Court has to form an opinion upon a 
point as to identity of handwriting, the 
opinion of a person ‘specially skilled’ in 
questions. as to identity of hanawrltine 
is. expressly made a relevant fact.. There 
is nothing in the Evidence Act, as for ex~ 
ample like illustration (b) to S. 114 which 
entitles the Court to presume that an ac- 
complice is unworthy of credit, unless 
he is corroborated in material particulars, 
which justifies the court in assuming that 
a handwriting expert's opinion is un-. 
worthy of credit unless corroborated. 
The Evidence Act itself (S. 3) tells that 
‘A fact is said to be proved when, after 
considering. the matters before it, the 
Court either believes it to exist or con- 
siders, its existence so probable that a 
prudent man ought, under the circum- 
stances of the particular case, to act upon 
the supposition that it exists’. Further, 
under S$. 114 of the Evidence Act, the 
Court may presume the existence of any 
fact which it thinks likely to have hap- 
pened, regard being had to the common 
course of natural events, human conduct, 
and public and private business, in their 
relation to facts of the particular case 
It is also to be noticed that S. 46 of the 
Evidence Act makes facts, not otherwise 
relevant, relevant if they support or are 
inconsistent with the opinions of ex- 
perts, when such opinions are relevant. 
| (Para 6f 
Further, by comparing the writing it- 
self, the court would not. assume to it- 
self the role of an expert. Section 73 of 
the Evidence Act expressly enables the 
Court to compare disputed writings with 
admitted or proved writings to ascertain 
whether a writing is that of the person 
by whom it purports to have been writ~ 
ten. Where there are expert opinions, 
they will aid the Court. Where there is 
none, the Court will have to seek guid- 
ance }from some authoritative text book 
and the Court’s own experience and 
it must, its 
plain duty, with or without expert, with 
or without other evidence. (Para 12) 
(B) Penal Code (1860), S. 362 — Mur- 
der — Evidence — Recovery of de- 
ceased’s watch at the instance of accused 
— Writing made by accused left on de- 
ceased’s table on the night of murder — 
In the absence of acceptable explanation 
accused could be held guilty of murder, 
(Para 15) 
Cases Referred: . Chronological Paras 
AIR 1977 SC 1091:-1877 Cri LJ 711 10 
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AIR 1967 SC 1326: 1967 Cri LJ 1197: 
- 1967 All LJ 303 9, 10;12 
AIR 1964 SC 529 
(1963) 3 SCR 722: AIR 1963 SC 1728 M 
1, 
AIR 1957 SC 381: 1957 Cri LJ 5598 7, 10 
1953 SC 34, Dacie v. Edinburg MARSE 


(1554) 1 Plowden 118: 75 BR 182, Buck- 
ley v. Rice Thomas 5 
Mr. R. L. Kohli, Sr. Advocate (Mr. 

S. K. Gambhir and Miss B. Ramrakhiani, 

Advocates with him), for Appellant; M/s, 

H. K. Puri and V. K. Bahl, Advocates, 

for Respondent. 


CHINNAPPA REDDY, J.:— Murari 
Lal, who was accused No. 2 before the 
Sessions Judge, Jabalpur, was convicted 
under S. 302 I.P.C. and sentenced to 
death. He was also.convicted under Sec- 
tion 460 read with Ss. 34, 457, 380, 392, 384 
and 397, I.P.C. but- sentenced under Sec- 
tion 460 read with S. 34 and S. 394 read 
with S. 397 only to rigorous imprison- 
ment for a period of 7 years on each 
count. On appeal by Murari Lal and on 
reference by the learned Sessions Judge, 
the High Court of Madhya Pradesh alter- 
ed the conviction from S. 302 IP.C. to 
S. 302 read with S. 34 LP.C. and substi- 
tuted the sentence of imprisonment for 
life for the sentence of death. Otherwise 
the appeal was dismissed. Murari Lal 
has preferred this appeal by special leave 
of this Court. 


2. H. D. Sonawala (the deceased) used 
to live alone in one of the two ‘quarters’ 
in the compound of the Parai Dharm- 
shala at Jabalpur. He was the Area Or- 
ganiser of Charak Pharmaceuticals Com-~ 
pany of Bombay. On the night of 12-7- 
1972 he went out to dinner at the house 
of P.W. 2 and returned home at about 
midnight. He retired for the night. Next 
morning, his driver P.W. 9 and his ser~- 
vant P.W. 6 came to the house in the 
usual course to attend to their duties, 
The gate was found locked. They called 
out their master but there was no res- 
ponse. P.W. 6 who also had a key open- 
ed the lock and went inside. Sonawala 
was found murdered in his bed. A first 
information report was given at the 
police station Omti, Jabalpur. The Sta- 
tion House Officer, P.W. 28, came to the 
scene, found things in the room strewn 
about in a pell-mell condition. He seized 
various articles. One of the articles so 
seized was a prescription pad Ex: P-9. 
On pages A to F of Ex. P-9, there were 
writings of the deceased but on page 6, 
there was a writing in Hindi in pencil 
which was as follows:. 


. ‘Murarilal v, State of M. P. 
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[Matter being in Hindi it is omitted. 


Translated into English it means: 
“Though we have passed B.A., we have 
not secured any employment because 
there is none to care. This is the con- 
sequence. sd/- Balle Singh”. The dead 
body of Sonawala was sent to the Medi- 
cal Officer for post-mortem examination. 
There was an incised wound on the neck 
7 long, the maximum width of which 
was 2” of tissues and vessels up.to the 
trachea were cut. Trachea was also cut. 
For several months after the discovery 
of the murder, the investigation made 
no progress till 18-2-1973. On that day 
pursuant to information received in con- 
nection with some other case of theft in 
which one Roop Chand appeared to be 
involved, the Station House Officer se- 
cured the presence of Petrick (A-1) and 
questioned. Petrick made a statement 
and led them to his room from which 
two choppers and as many as 234 items 
of stolen property were seized. We may 
mention that out of the 234 items so 
seized, only two were alleged to belong 
to Sonawala, one was a tie-pin and the 
other was a cheque-book. Thereafter, 
the house of Petrick’s father Gabrial was 
also searched and 310 items of stolen 
property were recovered, none of which 
has anything to do with this case. On 
19-2-73 Murari Lal (A-2) said to be a 
friend of Petrick was questioned. He 
made a statement and led them to the 
house of his maternal-uncle. Suraj Pra- 
sad (A-4). Murari Lal asked his uncle to 
produce the wrist-watch, which was 
done. The wrist-watch had some special 
characteristic of its own and it was later 
duly identified by unimpeachable evi- 
dence as belonging to the deceased. Spe- 
cimen writings Exs. P-41 to P-& of 
Murari Lal were obtained. They were 
sent to a handwriting and finger-print 
expert P.W. 15 along with the prescrip- 
tion pad Ex. P-9, for his opinion. The 
expert gave his opinion that the writing 
in Hindi at page 6 of Ex. P-9 and the 
specimen writings of Exs. P-41 to P-54 
were made by the same person. Petrick, 
Murari Lal, Gabrial and Suraj Prasad 
were tried by the learned Sessions Judge. 
Suraj Prasad was acquitted. Gabrial was 
convicted under Sec. 411. Petrick and 
Murari Lal were both convicted under 
S. 302 LP.C. and sentenced to death as 
already mentioned. The sentence of 
death passed on Petrick and Murari Lal 
was altered to imprisonment for life by 
the High Court. Petrick has not further 


appealed. but Murari Lal has, . 
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3. The two vital circumstances against 
Murari Lal were: (1) the recovery of a 
wrist-watch which belonged to the de- 
ceased Sonawala and (2) the writing in 
Hindi at page 6. of Ex. P-9 which was 
found to be in his handwriting indicat- 
ing his presence in the house of the de- 
ceased on the night of the murder and 
his participation in the commission of 
the offences. Shri R. C. Kohli, learned 
counsel for the appellant, argued that 
the recovery of the wrist-watch was too 
remote in point of time to connect the 
appellant with the crime. He further 
argued that the High Court fell into a 
grave error in concluding that the writ- 
ing at page 6 of Ex. P-9 was that of the 
appellant. He submitted that the evi- 
dence of P.W. 8 who claimed to be fami- 
liar with the handwriting of the appel- 
_ lant was wholly unacceptable, that it was 
not permissible in law to act upon the 
uncorroborated opinion-evidence of the 
expert P.W. 15 and that the High Court 
fell into a serious error in attempting to 
compare the writing in Ex. P-9 with the 
admitted writing of the appellant. 


4. We will first consider the argu- 
ment, a Stale argument often heard, par- 
ticularly in criminal courts, that the 
opinion-evidence of a handwriting ex- 
pert should not be acted upon without 
substantial corroboration. We shall pre- 
sently point out how the argument can- 
not be justified on principle or precedent. 
We begin with the observation that the 
expert is no accomplice. There is no 
justification for condemning his opinion- 
vidence to the same class of evidence 
as that of an accomplice and insist upon 
corroboration. True, it has occasionally 

n said on very high authority that 
it would be hazardous to base a convic- 
ion solely on the opinion of a handwrit- 
g expert. But, the hazard in accepting 







an expert shares with all other witnes- 
es—, but because all human judgment 
fallible -and an expert may go wrong 
cause of some defect of observation, 


ear perfection and the risk of an incor- 
rect opinion is practically non-existent, 
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-when, after considering the matters be- 
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On the other hand, the science of identi- 
fication of handwriting is not nearly 
perfect and the risk is, therefore, higher. 
But that is a far cry from doubting the 
opinion of a handwriting expert as 
invariable rule and insisting upon sub- 
stantial corroboration in every case, 
howsoever the opinion may be backed by 
the soundest of reasons. It.is hardly fai 
to an expert to view his opinion with an 
initial suspicion and to treat him as an 
inferior sort of witness. His opinion has 
to be tested by the atcreptability of the 
reasons given by him, An expert deposes 
and not decides. His duty ‘is to furnish 
the judge with the necessary scientific 
criteria for testing the accuracy of his 
conclusion, so as to enable the judge t 
form his own independent judgment b 
the application of these criteria to the 
facts proved in evidence’. (Vide Lord 
President Cooper in Decie v. Edinburgh 
Magistrate, 1953 SC 34 quoted by Pro- 
fessor Cross in his Evidence). 


5. From the earliest times, courts 
have received the opinion of experts. As 
long ago as 1553 it was said in Buckley 
v. Rice Thomas, (1554) 1 Plowden 118: 


“If matters arise in our law which con- 
cern other sciences or faculties, we com- 
monly apply for the aid of that science 
or faculty which it concerns. This is a 
commendable thing in our law. For 
thereby it appears that we do not dismiss 
all other sciences but our own, but we 
approve of them and encourage them as 
things worthy of commendation.” 


6. Expert testimony is made. -relevan 





























a point as to identity of handwriting, 
the opinion of a person ‘specially skilled’ 
‘in questions as to identity of handwrit- 


tion 114 which entitles the Court to pre- 
sume that an accomplice is unworthy of 
credit, unless he is corroborated in mate- 
rial particulars, which justifies the co 
in assuming that a handwriting expert’s 
opinion is unworthy of credit unless cor- 
roborated. The Evidence Act itself (S. 3). 
tells us that ‘a fact is said to be prove 


fore it, the Court either believes it to 
exist or considers its existence so prob- 
able that a prudent man ought, under 
the circumstances of the particular case, 
to act upon the supposition that it ex- 
ists’. It is necessary to occasionally re- 
mind ourselves of :this interpretation 
clause in the Evidence Act lest we act 
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on artificial standard of proof not war- 
ranted by the provisions of the Act, Fur- 
ther, under S. 114 of the Evidence Act, 
the Court may presume the existence of 
any fact which it thinks likely to have 
happened, regard being had to the com- 
mon course of natural events, human 
conduct, and publie and private business, 
in their relation to facts of the particu- 
lar case, It is also to be noticed that 
S. 46 of the Evidence Act makes facts, 
inot otherwise relevant, relevant if they 


invariably be insisted upon before act- 
ing on the opinion of an handwriting ex- 
pert and there need be no initial suspi- 
cion. But, on the facts of a particular 
case, a court may require corroboration 
of a varying degree, There can be no 
hard and fast ‘rule, but nothing wH 
Justify the rejection of the opinion of an 
expert supported by unchallenged re- 
asons on the sole ground that it is not 
corroborated, The approach of a court 
while dealing with the opinion of a hand- 


writing expert should be to proceed 
cautiously, probe the reasons for tha 


opinion, consider all other relevant evi- 
arg and decide finally to accept or re- 
tt, 


T. Apart from principle, Yet us ex- 
amine if precedents justify invariable in- 
sistence on corroboration, We have re- 
ferred to Phipson on Evidence, Cross on 
Evidence, Roscoe on Criminal Evidence, 
Archibald on Criminal Pleadings, Evi- 
dence and Practice and Halsbury’s Laws, 
England but we were unable to find a 
.. Single sentence hinting at such a rule, 
“We may now refer to some of the deci- 
sions of this Court. In Ram Chandra v, 
U. P. State, ATR 1957 SC 381, Jagannadha 
Das, J. observed: “It may be that nor- 
mally i is not safe to treat expert evi- 
dence as to handwriting as sufficient basis 
for conviction” (emphasis ours) ‘May’ 
and ‘normally’ make our point about tha 
absence of an inflexible rule, In Ishwari 
Prasad Misra v, Mohammad Isa, (19883 
3 SCR 722, Gajendragadkar, J. observed: 
“Evidence given by expert can never ba 
conclusive, because after all it is opin- 
fon evidence”, a statement which carries 
us nowhere on the question now under 
consideration. Nor, can the statement be 
disputed because if is not so provided 
by the Evidence Act and, on ths con- 
trary, 8. 46 expressly makes opinion evi- . 
dence challengeable by facts, otherwise 
irrelevant, And as Lord President Cooper 
observed in Davis v. Edinburgh Magis- 
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trate: “The parties have invoked the de- 
cision of a judicial tribunal and not an 
oracular pronouncement by an expert”. 

8 In Shashi Kumar v, Subodh Ku- 
mar, AIR 1964 SC 529, Wanchoo, J., after 
noticing various features of the opinion 
of the expert said: | 

"We do not consider in the circum= 


stances of this case that the evidence of 


the expert is conclusive and can falsify 
the evidence of the attesting witnesses 
and also the circumstances which go to 
show that this will must have been sign- 
ed in 1943 as it purports to be. Besides 
if is necessary to observe that expert’s 
evidence as to handwriting is opinion 
evidence and it can rarely, if ever take 
the place of substantive evidence. Be- 
fore acting on such evidence it is usual 
fo see if it is corroborated either by 
clear direct evidence or by circumstan- 
tial evidence. In the present case the 
probabilities are against the expert’s 
opinion and the direct testimony of the 
two attesting witnesses which we accept 
is wholly inconsistent with it”. 

So, there was acceptable direct testimony 
which was destructive of the expert’s 
opinion; there were other features also 
which made the experts opinion unreli- 
able. The observations regarding corro- 
boration must be read in that context 
and it is worthy of note that even so the 
expression used was ‘it is usual’ and not 
‘it is necessary’, 

9. In Fakhruddin v, State of Madhya 
Pradesh, AIR 1967 SC 1326: 1967 Cri LJ 
1197, Hidayatullah, J. s 

“Both under S. 45 and S. 47 the evi- 


pare them with the disputed one, not . 
become an handwriting expert 

verify the premises of the expert 
one case and to appraise the value of 


relevant to start with becomes probative. 
Where an expert’s opinion is given, the 
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Court must see for itself and with the 
assistance of.the expert come to its own 
conclusion whether it can safely be held 
that the two writings are by the same 


person. This is not to say that the Court: 


must play the role of an expert but to 
say that the Court may accept the fact 
proved only when it has satisfied itself 


on its own observation that it is safe to. 


accept the opinion whether of the ex- 
pert or other witness”. 

These observations lend no support to 
any requirement as to corroboration of 
expert testimony. On the other 
hand, the facts show that the 
Court ultimately did act upon the un- 
corroborated testimony of the expert 


though the judges took the precaution 


of comparing the writing themselves. 


-10. Finally, we come to Magan Bihari 
Lal v. State of Punjab, AIR 1977 SC 1091 
upon which Sri R. C. Kohli, learned 
counsel, placed great reliance. It was said 
by this Court: 

pide but we think it would be . ex- 
tremely hazardous to condemn the ap- 
pellant merely on the strength of opinion 
evidence of a handwriting expert. It is 
now well settled that expert opinion 
must always be received with great cau- 
tion and perhaps none so with more cau- 
tion than the opinion of a handwriting 
expert. There is a profusion of preceden- 
tial authority which holds that it is un- 
safe to base a conviction solely on ex- 
pert opinion without substantial corro- 
boration. This rule has been universally 
acted upon and it has almost become a 
rule of law. It was held by this Court in 
Ram Chandra v. State of U. P., AIR 1957 
SC 381 that it is unsafe to treat expert 
handwriting opinion as sufficient basis 


for conviction, but it may be relied upon | 


when supported by other items of inter- 
-nal and external evidence. This Court 
again pointed out in Ishwari Prasad v. 
Md. Isa, AIR 1963 SC 1728 that expert 
evidence of handwriting can never be 
conclusive because it is, after all, opin- 
ion evidence, and this view was reiterat- 
ed in Shashi Kumar. v. Subodh Kumar, 
AIR 1964 SC 529 where il 
out by this Court that expert’s evidence 
as to handwriting being opinion evi- 
dence can rarely, if ever, take the place 
of substantive evidence and before act- 


ing on such evidence, it would be desir- ` 


able to consider whether it is corroborat- 
` ed either by clear direct evidence or by 


circumstantial evidence: This Court had - 


again occasion to consider the- eviden- 


tiary value of expert opinion in regard: 


_ to handwriting in Fakhruddin v. State 
of M. P., AIR 1967 SC 1326: and-it utter- 
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‘We have already discussed 


it was pointed- 


writing expert may -be ‘accepted. Ther 


ALR . 


eda note of caution pointing out that 
it: would be risky to found a conviction 
solely on the evidence of a handwriting 
expert. and before acting upon such evi- 
dence, the court must always try to see ` 
whether it is corroborated by other evi-. 
dence, direct or circumstantial.” 


The above ex‘racted passage, undoubt- ` 
edly, contains some sweeping | general 
observations. But we do not. think that . 
the observations were meant to be ob- 
servations of general application or as ` 
laying down’ any legal principle. It was 
plainly intended to be a rule of caution 
and not a rule of law as is clear from the © 
statement ‘it has almost become a rule 


of law’. ‘Almost’, we presume, means. 
‘not quite’. it was said by the Court 
there was a ‘profusion of precedential 
authority’ which insisted upon corrobo- ` 
ration and reference was made to . Ram 
Chandra v. State of U. P, Ish- 
wari Prasad v. Mohammed Isa, 
Shashi Kumar v. Subodh Kumar 
and Fakhruddin v. State of M. P, 
these cases: 
and observed that none of them supports . 
the proposition that corroboration must 
invariably be sought before opinion evi- 
dence can be accepted. There appears to` 
be some mistake in the last sentence of 
the above extracted passage because we 
are unable to find in Fakhruddin v: 
State of Madhya Pradesh any statement 
such as the one attributed. In fact, in 
that case, the learned Judges acted upon 
the sole testimony of the expert after 
satisfying themselves about the correct- 
ness of the opinion by comparing the ` 
writings themselves. We do think that — 
the observations in Magan Bihari Lal 
v. State of Punjab must be un- 
derstood as referring to the facts of tha 

particular case. l 


li. We are firmly of the opinion that 
there is no rule of law, nor any rule o 
prudence which has crystallised into 
rule of law, that opinion evidence of a 
handwriting expert must never be acted 
upon, unless substantially corroborated. 
But, having due regard to the imperfect 
nature of the science of identification of 
handwriting, the approach, as we indi- 
cated earlier, should be one of caution 
Reasons for the opinion must be care- 
fully probed and examined. All ` other 
relevant evidence must be considered. 



















the opinion are convincing and there i 
no reliable evidence throwing a doubt, 
the uncorroborated testimony of an’ hand- 
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ot be any inflexible rule on a mat- 
er which, in the ultimate analysis, is no 
re than a question of testimonial 
weight. We have said so much because 
his is an argument frequently met with 
subordinate courts and sentences torn 
ut of context from the judgments of 
is Court are often flaunted. 


that the Court 

















ftself, as it would thereby assume to it- 
self the role of an expert is entirely 
thout force. Section 73 of the Evidence 
Act expressly enables the Court to com- 
pare disputed writings with admitted or 
proved writings to ascertain whether a 
iting is that of the person by whom 
it purports to have been written. If it is 
us to do so, as sometimes said, 
we are afraid it is one of the hazards to 
which judge and litigant must ex- 
pose themselves whenever it becomes 


are expert opinions, they will aid the 
Court. Where there is none, the 
will have to seek guidance from some 


own experience and knowledge. But dis- 
charge it must, its plain duty, with or 
without expert, with or without other 
evidence. We may mention that Shashi 
Kumar v. Subodh Kumar and Fakhrud- 
din v. State of Madhya Pradesh were 
cases where the Court itself compared 
the writings. 

13. Reverting to the facts of the case 
before us,. Sri Kohli had not a word of 
criticism to offer against the reasons 
given by the expert P.W. 15, for his 
opinion. We have perused the reasons 


given by the expert as well as his cross-— 


examination. Nothing has been elicited 
to throw the least doubt on the correct- 
ness of the opinion. Both the Sessions 
Court and the High Court compared the 
disputed writing at page 6 in Ex. P-9 
with the admitted writings and found, in 
conjunction with the opinion of the ex- 
pert, that the author was the same per- 
son. We are unable to find any ground 
for disagreeing with the findings. | s: 


14. We may at this juncture consider 
the argument- of Sri Kohli that the inter- 
‘nal evidence afforded by. the document. 
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authoritative textbook and the Court’s. 
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showed that the appellant was not its 
author. He argued that the appellant. was 
not even a matriculate whereas the 
author of the document had described 
himself as a graduate. And, what neces- 
sity was there for a murderer and robber 
to write a note like that, questioned Mr. 
Kohli. It appears to us that the note was 
designed to lay a false trail by making 
it appear that the murder and the rob- 
bery were the handiwork of some frust- 
rated and unemployed young graduates, 
expressing their resentment against the 
world which had shown no regard for 
their existence. 


15. The other important circumstancs 
against the appellant was the recovery 
of the deceased’s watch at the appel- 
lant’s instance. That the deceased was 
the owner of the watch was not disput- 
ed before us. That the watch was re- 
covered at the instance of the appellant 
was also not disputed before us. What 
was urged was that there was no reason . 
to reject the explanation given by the 
appellant in ais statement under S. 313 
Cr. P. C. that he had purchased the 
watch from Roop Chand. Apart from his 
statement, there is nothing in the evi- 
dence to substantiate his case. On the 
other hand, we think that, having come 
to know that the statement of Roop 
Chand in connection with the investiga- 
tion into another theft case had Icd the 
police to interrogate Patrick, the anvel- 
lant very cleverly tried to foist previous 
possessions of the watch on Roop Chand.. 
‘We are not prepared to accept the ap- 
pellant’s explanation. Even so, it was 
urged, the recovery was too remote in 
point of time to be linked with the rob- 
bery and the murder. It is true that there 
was a considerable time-lag. We might 
have found it difficult to link the re- 
covery of the watch with the robbery 
and the murder had this been the only. 
circumstance. But, we have the other: 
vital circumstance that a writing made 
Dy the appellant was left on the de- 
ceased’s table that night. That circum- 
stance coupled with the recovery of the 
dead man’s watch at the instance of the 
appellant, are sufficient, in our opinion, - 
in the absence of any acceptable expla- 
nation, to hold the appellant guilty of- 
the .offences of which he has been con- 
victed. EOR appeal is dismissed. 


Appeal dismissed. 
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| (From: Madras)* 
R. S. SARKARIA AND 
O. CHINNAPPA. REDDY, JJ. 
Criminal Appeal No. 236 of 1973, Dj- 
5-11-1979. 


The State of Tamil Nadu. “Appellant 
v. R. Krishnamurthy, Respondent. 


(A) Prevention of Food Adulteration 
Act (1954), S. 2 (v) — ‘Food’ — Essential 
requisites of . definition —— Gingelly oil 
mixed with ground-nut oil is food. 

In-order to be ‘food’ for the purposes 
of the Act, an article need not be ‘fit 
for human consumption; it need not be 
described or exhibited as intended for 
human consumption; it may even be 
otherwise described or - exhibited; 
it need not even. be necessa- 
rily intended for human consump- 
tion, it is enough if it is generally 
or commonly used for human consump- 
tion or in the preparation of human food. 
Gingelly oil, mixed or not with ground- 
-nut oil or some other oil, whether de- 
scribed or exhibited as an article of food 
for human consumption or as an article 
for external use only is ‘food’ within 
the meaning of the definition contained 
in S. 2 (v) of the Act. 1971 Cri LJ 1556 
(SC) and 1975 Cri LJ 1868 (SC), Explain- 
ed. (Para 5) 

(B) Prevention of Food Adulteration 
Act (1954), S. 2 (xiii) — ‘Sale’ — Defini- 
tion is wide enough to include every 
_ kind, manner and method of sale irres- 
pective of whether sale is for human 
consumption or for any other purpose 
including analysis. — (Para 11) 

(C) Prevention of Food Adulteration 
Act (1954), S. 16 (1) (a) (i) read with S. 2 
(1) (a) — Sale of gingelly oil mixed with 
groundnut oil for external use — Pun- 
tshable ander S. 16 (1) (a) (i). 

The sale of gingelly oil mixed with 
groundnut oil is punishable under Sec- 
tion 16 (1) (a) (i) read with S. 2 (1) (a) 
notwithstanding the fact that the seller 
had expressly stated at the time of sale 
that it was intended for external use 
only. 
Cases Referred: Chronological Paras 
'(1977) 1 Andh WR 356: 1977 Cri LJ 


(NOC) 209 OF 
(1976) 2 SCC 99: ATR 1975 SC 2178: 
1975 Cri LJ 1868 6 


(1971) 1: SCR 166: ATR 1971 SC 2346: 
1971 Cri LJ 1556 6 


-*Criminal Appeal No. 896 of 1970, 
18-1-1972 (Mad). 
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State of T. N. v. R. Krishnamurthy 


(Para 12) -- 


A.LR. 


AIR 1966 SC 128: 1966 Cri LJ 106 1L 


Mr. A. V. Rangam, Advocate, for Ap- 
pellant; Mr. A. T. M. Sampath, Advo- 
cate, for Respondent. 


CHINNAPPA REDDY, J.:—  Gingelly 
oil mixed with 15% of groundnut oil 
was sold as gingelly oil by the respon- 
dent to the Food Inspector, Thanjavur 
Municipality: The defence of the respon- ` 
dent was that he kept the oil in his shop 
to be sold, not for human consumption, 
but, for external use. The trial Magis- 
trate did not accept the defence. He con- 
victed him under S. 16 (1) (ay (i) read 
with S. 2 (1) (a) of the Food Adultera- 
tion Act and sentenced him to suffer im- 
prisonment till the rising of the Court 
and to pay a fine of Rs. 200. On appeal, 
the learned Sessions Judge accepted the 
defence of the respondent and acquitted 
him of the charge. According to the 
learned Sessions Judge, the respondent 
could not be convicted unless it was 
established that the sale of the gingelly 
oil was for human consumption. The 
State of Tamil’ Nadu preferred an ap- 
peal to the Madras High Court. The High 
Court confirmed the order of acquittal 
The State of Tamil Nadu has filed this 
appeal by special leave of this Court. 
The learned counsel for the - State of 
Tamil Nadu made it clear to'us at the 
hearing that the State was not anxious, 
at this distance of time (the occurrence. 
was on 26-5-69) to secure a conviction, 
but was anxious that the legal position 
should be clarified. We accordingly pro- 
ceed to do so. 


2. Section 16 (1) (a) (i) as it stood af 
the relevant time was as follows:— 
“16. (1) If any person— 


(a) whether by himself or by any 
other person on his behalf imports into 
India or manufactures for sale, or stores, 
sells or distributes any article. of food— 


(i) which is adulterated or misbranded 
or the sale of which is prohibited by the 
Food (Health) Authority in the interest 
of public health; 

XX XX XX 


he shall, in addition to the penalty to 
which he may be liable under the provi- 
sions of Section 6, be punishable with 
imprisonment for a term which shall not 
be less than six months but which may 
extend to six years, and with fine which 
shall not be less than one thousand 
rupees : 

Provided that— 


(i) if the offence is under sub-clause (iJ 
of clause (a) and is with respect to an 


f 
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article of food which is adulterated un- 
der sub-clause (1) of clause (i) of Sec. 2 
or misbranded under sub-clause (k) of 
clause (ix) of that section; or 


(ii) if the offence is under | sub-cl. ei 
of clause (a), the court may, for any ade- 
quate and special reasons to be mention- 
-ed in the judgment, impose’ a -sentence 
of imprisonment for a term of less than 
Six months or of fine of less than one 
thousand rupees or of both imprison- 
ment for a term of less than six months 


and fine of less than one thousand 


rupees.’ 
Section 7 is also relevant and it was as 
follows:-—- 


“7. No-person shall himself or by any 
person on his behalf manufacture for 
sale, or store, sell or distribute— 

(i) any adulterated food; 

(ii) any misbranded food; 

(iii) any article of food for the sale of 
which a licence is prescribed, except in 
accordance with the conditions of the 
licence; 

(iv) any article of food “the sale of 
which is for the time being prohibited by 
the Food (Health) Authority in the in- 
terest of public health; or 

(v) any article of food in contraven- 
tion of any other provision of this Act 
or of any rule made thereunder.” 

3. ‘Food’ is defined by S. 2 (v) as 
meaning any article used as food or drink 
for human consumption other than drugs 
and water and includes— 


“(a) any article -which ordinarily 
enters into, or is used in the composition 
or preparation of human food, and 


(b) any flavouring, matter or condi- 


ments,” 

‘Sale’ is defined by 8. 2 (xiii) as fol- 
lows: — 

“'Sale’ with its grammatical variations 
and cognate expressions, means the sale 
of any article of food, whether for cash 


or on credit or by way of exchange and 


whether by wholesale or retail, for hu- 
man consumption or use, or for analysis, 
and includes an agreement for sale, an 
offer for sale, the exposing for sale or 
having in possession for sale of any such 


article, and includes also an attempt to 


sell any such article;” — 

4. Section 16 (1) (a) (1) read with Sec- 
tion 7 (i) prohibits and penalises the sale 
of any article of food which is adulterat- 
ed or misbranded etc. The question for 
consideration is whether the sale of adult- 
erated gingelly oil which is sold or of- 
fered for sale for external use is sale of 
an article of food which is adulterated, 
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- This. must depend upon the definitions of 
‘sale’ and ‘food’ in the Act. ` 
3. According -to ‘the definition 

‘food’ which we have -extracted above, 
for the purposes of the Act, any article 
used as food or drink for human con- 
sumption and any article which- ordina< 
rily enters into or is used in the compo- 


-sition or preparation of human food 


‘food’. It is not necessary that it is in 
tended for- human consumption or fo 
preparation of human food. It is al 

irrelevant that it is described or exhibit- 
ed as intended for some other use. It is 
enough if the article is generally or com- 
monly used for human consumption or 
in the preparation of human food It is 
notorious that there are, unfortunately, 
in our vast country, large segments of 
population, who, living as they do, far 
beneath ordinary subsistence jeve], are 
ready to consume that which may other~ 
wise be thought as not fit for human 
consumption. In order to keep body and 
soul together, they are often tempted to 
buy and use as food, articles which are - 


-adulterated -and even unfit for human 


consumption but which are sold at invit- 
ing prices, under the pretence or with- 
out pretence that they are Intended to 
be used for purposes other than human 
consumption. It is to prevent the ex- 
ploitation and self-destruction of these 
poor, ignorant and illiterate persons that 
the definition of ‘food’ is couched in suc 
terms as not to take into account whe- 
ther an article is intended for human 
consumption or not. In order to be ‘food’ 
for the purposes of the Act, an article 
need not be ‘fit’? for human consumption; 
it need not be described or exhibited as 
intended for human consumption, it ma 
even be otherwise described or exhibit- 
ed; it need not even be necessarily in- 
tended for human consumption; 
enough if. it is generally or 
used for human consumption - 
preparation of human food. Where an 
article is generally or commonly not 
used for human consumption or in the 
preparation of human food but for some 
other purpose, notwithstanding that it 
may be capable of being used, on rare 
occasions, for human consumption or in 
the preparation of human food, it may 
be said, ‘depending on the facts and cir- 
cumstances of the case, that it is not 
‘food’. In such a case the question whe- 
ther it is intended for human consump- 
tion or in the preparation of human food 
may become material. But where the 
article is one which is generally or com- 
monly used for human consumption or 
in the preparation of human food, there 
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can be no question but that the. article 
is ‘food’. Gingelly oil, mixed or not with 
groundnut oil or some other oil, whether 
described or exhibited as an article of 
food for human consumption or as an 
article for external use only is 
‘food’ within the meaning of the defini- 
tion contained in S. 2 (v) of the Act, 


8. Most of the High Courts appear to 


have so understood the meaning of the 
word ‘food’, though there appears to 
have been some confusion because of a 
misunderstanding of certain observations 
of this Court in Andhra Pradesh Grain 
and Steel Merchants’ Association v. Union 
of India, (1971) 1 SCR 166 and Shah 
Ashu Jaiwant v. State of Maharashtra, 
(1976) 2 SCC 99. 

7. In the first case it was observed:— 
“We are again unable to accept the 
argument that under the Act even when 
an article is purchased not as an article 
of food, but for use otherwise, the ven- 
dor will be deemed guilty if the article 
does not conform to the prescribed stan- 


dards, or is as an article of food adulte-. 


rated or misbranded. Counsel said that 
coconut oil is used in the State of Kerala 
as a cooking medium, and sale of adulte- 
rated coconut oil may in Kerala be an 
offence under S. 16, but in other parts 
of the country where coconut oil is not 
used as a cooking medium and is used 
as a component of hair oil or for other 
purposes, it amounts to imposing an un- 
reasonable restriction to penalise the 
vendor who sells coconut oil knowing 
that the purchaser is not buying it as a 
cooking medium. But there are no arti- 
eles which are used as food only im one 
part, and are not at all used as food in 
another part of the country. Even coco- 
nut oil is used as a cooking medium by 
certain sections of the people im parts of 
India other than Kerala. In any event 
it is always open to a person selling an 
article capable of being used as an arti- 
Cle of food as well as for other purposes 
to inform the purchaser by clear notice 
that the article sold or supplied is not 
intended to be used as an article of food, 


What is penalised by S. 16 (1) is impor- - 


tation, manufacture for sale, or storage, 
sale or distribution of any article of 
food. If what is imported, manufactured 
or stored, sold or distributed is not an 
article of food, evidently S. 16 can have 
Ro application.” 

8. In the second case it was obeerv~ 
ed:— 

‘Hence, where Section 7 prohibits 
manufacture, sale or storage or distribu- 
tion of certain types of ‘food’; it neces- 
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sarily denotes articles intended. for hu- - 
man consumption as food. It becomes the 


duty- -of the prosecution to prove that the 


article -which is- the subject-matter of an 
offence is ordinarily used for human con- 
sumption as food whenever reasonable 
doubts arise on this question. It is self- 
evident that certain articles, such as 
milk, or bread, or butter, or foodgrains 
are meant for human consumption as 
food. These are matters of common 
knowledge. Other articles may be pre- 
sumed to be meant for human consump- 
tion from representations made about 
them or from circumstances im which 
they are offered for sale.” 


9. The seeming confusion created by 
the observations in the two cases will 
disappear if they are properly under- 
stood in the context in which they were 
made, In the first case the Court was 
considering the argument. based upon 
the supposition that there might be arti- 
cles which were ‘food’ somewhere and 
not ‘food’ elsewhere. The Court first re- 
marked that there were no articles which 
were used as food only in one part, and 
were not at all used as food in another 
part of the country. In such an unlikely 
event, the person selling the article could 
inform the purchaser that the article 
sold was not meant to be used as an 
article of food. If prosecuted he could 
establish that in that area what he sold 
was not an article of food at all. That 
was all that was observed. If the ex~ 
pression ‘food’ is understood as we have 
explained earlier, there would be no 
occasion for any confusion. 


10. The observations in the second 
case are in accord with what we have 
said. The Court merely observed that if 
there was any doubt in a particular case 
whether an article was ordinarily used 
for human consumption in order to fall 
within the definition of ‘food’, the. pro- 
secution would have to prove the same. 

11. That gingelly oil, however de- 
seribed or exhibited, is an article of food 


is not an end of our problem. We have 
further 






may be for cash or credit or by way o 
exchange. The sale may be by wholesale 
or retail. Thus every kind, manner an 
method of sale are covered. Finally, 

sale may.be ‘for human consumption orj 
use, or for analysis, In the. con 
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tion of delay in depositing the 
month by month, which had 
payable after the filing of the suit, as 


rent, 


stipulated by S. 13 (1) of the Act, It ap-. 


pears on several occasions, when 
the suit and the appeal were pending 
before the trial court and the appellate 
court respectively, the tenant had depo- 
sited the monthly rent a day or two or 
three, beyond the prescribed date. The 
amount had been received by the court 
and drawn out by the landlord, appa- 
rently without any protest. Taking ad- 
vantage of the filing of the tenant’s ap- 
plication for condonation of delay, the 
landlord contended that the court had no 
power to extend the time for deposit of 


the monthly rent and that he was entitled © 


to a decree for eviction consequent on 
the non-compliance with the provisions 
of S. 13 (1) of the Madhya Pradesh Ac- 
commodation Control Act. The appellate 
court negatived the  landlord’s con- 
tention and dismissed the appeal. The 
landlord preferred a Second Ap- 
peal to the High Court of Madhya Pra- 
desh. The High Court, holding that the 
court had no power to extend time, de 
creed the suit for eviction. The tenant, 
having obtained special leave, has ap- 
pealed to this Court. 


2. Shri Khanduja, learned counsel for 
the appellant, raised two contentions be- 
fore us. The first contention was that the 


High Court was wrong in holding that. 


the Court had no power to condone the 
delay in depositing the monthly rent fal- 
ling due after. the filing of the suit for 
eviction. The second contention was that, 
in the circumstances of the case, the re- 
spondent must be considered to have 
waived or abandoned the right to insist 
on disentitling the tenant of the protec- 
tion to which he was otherwise entitled, 
Shri Naik, learned counsel for the re- 
spondent, contended to the contrary on 
both the questions, 


3. The Madhya Pradesh Aoma 
tion Control Act, 1961, was enacted, as 
recited in the Statement of Objects and 
Reasons, “for the purpose of controlling, 
letting of and rents of residential and 
non-residential accommodation and giv- 
ing adequate protection to tenants of such 
- accommodation in areas where there is 
dearth of accommodation”. Section 12 (1) 
of the Act | ides that no suit shall be 
filed in any civil court against a tenant 


for his eviction from any accommodation | 


‘except on one or more of the grounds 
specified therein: Several grounds are 
specified, such as, failure to pay the ar. 
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tenant filed an application for condona-- 


rears of rent after the service of: notice — 
of demand, unlawful’ sub-letting of the 
whole or part of the accommodation, 
creation of a nuisance, bona fide require- 
ment of the accommodation by the land- 
lord for his own occupation, causing of 
substantial damage to the accommodation 
etc. etc. The ground with which we are 
concerned is that mentioned in S. 12 (1) 
(a) and it is; “that the tenant has neither 
paid nor tendered the whole of the ar- 
rears of rent legally recoverable from 
him within two months of the date on 
which a notice of demand for the arrears 
of rent has been served on him by the 
landlord in the prescribed . manner”, 
Thus, where a tenant is in arrears of 
rent, a landlord is obliged, before insti- 
tuting a suit for eviction on that ground, 
to serve a notice of demand calling upon 
the tenant to pay or tender the whole of 
the arrears: of rent within two months 
of the date of service of the notice. Sec~ 
tlon 12 (3) provides that an order for the 
eviction of a tenant shall not be made 
on the ground specified in S. 12 (1) (a), 
pa the tenant makes payment or deposit 

as required by S. 13. S. 13, sub-ss. (1), 
(5) and (6) which are relevant ‘for the 
present purpose are as follows: 


“13. (1) On a suit or proceeding being 
instituted by the landlord on any of the 
grounds referred to in S. 12, the tenant 
shall, within one month of the service 
of the writ of summons on him or with- 
in such further time as the Court may, 
on an application made to it, allow in 
this behalf,- deposit in the Court or pay 
to the landlord an amount calculated at 
the rate of rent at which it was paid, 
for the period for which the tenant may 
have made default including the period 
subsequent thereto up to the end of tha 
month previous to that in which the de- 
posit of payment is made and shall there- 
after continue to deposit or pay, month 
by month, by the 15th of each succeed- 
ing month a sum saniyam; to the rent 
at that rate: 

xx E.e 

OnI a tut mke dept Ge bae 
ment as required by sub-section (1) or 
sub-section (2) no decree or order shall 
be made by the Court for the recovery 
of possession of the accommodation on 
the ground of default in the payment of 
rent by the tenant, but the Court may 
allow ‘such cost as it may deem fit to the 
landlord. 

(6) If a tenant fails to deposit or pay 
any amount as required by this section, 
the Court may order the defence against 
eviction to be struck out and shall pro= 


‘ceed with the hearing of the suit,” . 
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V. R. KRISHNA TYER, R. S. PATHAK 
AND O. CHINNAPPA REDDY, JJ. 


Civil Appeal No. 854 of 1977, D/- 4-12- 
1979. 


Shyamcharan Sharma, Appellant v. 
Dharamdas, Respondent. 


M. P. Accommodation Control Act (41 
of 1961), Ss. 13 (8), 12 (1) (a) and (3) — 
Eviction of tenant — Striking out de- 
fence for non-payment of rent — Within 
discretion of Court — Deposit of month- 
ly rent in Court — Court granting ex- 
tension of time — Tenant not liable to 
eviction — S. A. No. 440 of 1971, D/- 
2-8-1976 (Madh Pra), Reversed; AIR 1968 
Madh Pra 1- (FB), Overruled. 


Where a tenant deposits the arrears of 
rent within time allowed by the Court 
but during pendency of suit for eviction 
and appeal thereto, deposits the monthly 
rent a day or two beyond the prescribe 
ed date on some occasions, held, the 
Court had discretion to condone the de- 
lay and if the Court granted extension 
of time for payment of monthly. rent, 
the tenant would not liable to evic- 
tion. (Paras 4, 5) 


It is true that in order to entitle a 
tenant to claim the protection of S. 12 (3), 
the tenant has to. make payment or de- 
posit as required by S. 13, that is to say, 
the arrears of rent should be paid or de- 
posited within one month of the service 
of the writ of summons on the tenant or 
within such further time as may be 
` allowed by the court, and should further 
deposit or pay every month by the 15th, 
a sum equivalent to the rent. It does not, 
however, follow that failure to pay or 
deposit a sum equivalent to the rent by 
the 15th of every month, subsequent to 
the filing of the suit for eviction, will 
entitle the landlord, straightway, to a 
decree for eviction. S. 13 (6) does not 
clothe the landlord with an automatic 
right to a decree for eviction; nor does 
it visit the tenant with the penalty of a 
decree for eviction being straightway 
passed against him. S. 13 (6) vests, in the 
court, the discretion to order the strik- 
ing out of the defence against eviction. 
In .other words, the Court, having 
regard to all the circumstances of the 
case, may or may not strike out the de- 
fence. If S. 13 were to be construed as 
mandatory and not as vesting discretion 


*S. A. No. 440. of 1971, D/- 2-8-1976 
(Madh Pra). 
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in the Court, it might result in the situa- 
tion that a tenant who has deposited the 
arrears of rent within the time stipulat- 


ed by S. 13 (1) but who fails to deposit 


thereafter the monthly rent on a single 
occasion for a cause beyond his control 
may have his defence struck out and be 
liable to summary eviction. S. 13 quite 
clearly confers a discretion, on the 
Court, to strike out or not to strike out 
the defence, if default is made in depo- 
sit or payment of rent as required by 
S. 13 (1). If the court has the discretion 
not to strike out the defence of a tenant 
committing default in payment or depo- 
sit as required by a S. 13 (1), the Court 
surely has the further discretion to con- 
done the default and extend the time 
for payment or deposit. Such a discretion 
is a necessary implication of the discre- 
tion not to strike out the defence. An- 
other construction may lead, in some 
cases, to a perversion of the object of 
the Act, namely, ‘the adequate protec- 
tion of the tenant’. As the Court has the 
power to extend the time for payment 
or deposit, it must.follow that payment 
or deposit within the extended time will 
entitle the tenant to claim the protection 


of S. 12 (3). AIR 1970 SC 981, Rel: on; 
AIR 1968 Madh Pra 1 ) Overruled; 
S. A. No. 440 of 1971, D/- 2-8-1976 (Madh 
Pra), Reversed. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1970 SC 981 5 


1967 Jab LJ 859: AIR 1968 Madh Pra 1 
(FB) 5 
M/s. S. 8.  Khanduja and Lalit Kumar 

Gupta, Advocates, for Appellant; Mr. 

T. P. Naik, Sr. Advocate (Mr. S. K. Gam- 

bhir, Advocate with him), for Respon- 

dent. i 
0O. CHINNAPPA REDDY, J.:— The re- 

spondent-landiord sought eviction of the 

appellant-tenant from the suit premises 
on two grounds; (i) fallure to pay. arrears 
of rent of Rs. 158.25 despite service of 
notice of demand and, (li) bona fide re- 
quirement of premises for landlord's per- 
sonal occupation. The second ground was 
rejected by all the subordinate courts 
and we are no longer concerned with 
that ground. In regard to the first ground, 
the trial court found that the tenant was 
in arrears of payment of rent but, that 
the tenant was entitled to the protection 


_of S. 12 (8) of the Madhya Pradesh Ac- 


commodation Control Act, 1961, as the 
tenant had deposited the arrears of rent 
within the time allowed by the Court on 
his application. When the appeal prefer- 
red by the landlord was pending before 
the Additional District Judge, Satna, the 
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tion should be made known to all con- 


cerned by a formal publication in the 
Official G Instead of providing 
separately in| Section 22-A. of ‘the Act 
that an establishment referred to in any 
of the sub-sections of that section was 
an establishment which in the opinion 
of the State Government was one used 
or intended to be used for maintaining 
supplies and services essential to the 


community, the Parliament defined the ` 


establishment to which Section 22-A was 

applicable in: sub-section (1) and instead 
of repeating ‘the same definition in sub=- 
section (3) provided that an establish- 
ment to which sub-section (3) thereof 
was applicable was an establishment re- 
ferred to in sub-section (1), 


16. We are of the view that the 
power to issue a notification under Sec- 
tion 22-A (1) of the Act involves an ele- 
ment of selection and that the said pro- 
cess of selection cannot be considered as 
an empty formality which can be dis- 
pensed with’ Nor can that power of 
selection which is entrusted to the State 
Government by the Parliament be claim- 
ed by the courts. It is for the State Gov- 
ernment to notify the establishment 
which should be the beneficlary of a 
direction to be issued under S. 22-A (1) 
or which is ‘entitled under Sec. 22-A (8) 
of the Act to the supply of electrical 
energy on the same terms and conditions 
as are specified in the agreement entered 
into by it with the licensee even after 
the expiry of the agreement until such 
establishment serves a notice in writing 
on the licensee asking the licensee to dis- 
continue the supply. 


17. Having regard to the context in 
which Section 22-A of the Act appears 
and in particular to the language used 
in sub-sections (1) and (3) of Sec. 22-A, 
we are of the view that it is not. possible 
to hold that Section 22-A (3) is appli- 
cable to every establishment used or m- 
tended to be used for maintaining sup- 
plies and services essential to the com- 
munity even though the State Govern- 
ment has not declared in a notification 


published in the Official Gazette that it 


is of the opinion” that the establishment 


satisfied the qualification referred to in- 


sub-section (1). We have to bear in mind 
that sub-section (3) of Section 22-A of 
the Act makes a serious inroad into the 
rights of the licensee flowing from a 
contract stipulating a specific period dur- 
ing which it should subsist and compels 
the licensee 'to supply ‘energy to an estab- 
lishment referred to therem on „the 
same terms, and conditions as are speci- 
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fied in the agreement - already entered' 
into even beyond the period of its ex- 
piry until a notice is issued in writing 
by the establishment requiring the li- 
censee to discontinue the supply. If a 
liberal construction is placed on the 
words ‘any establishment referred to in 
sub-section (1)’ appearing in sub-sec. (3) 
of Section 22-A as referring to every 
establishment which is. being used or 
intended to be used for maintaining sup- 
plies and services essential to the com- 
munity irrespective of the issue of a no- 
tification by the State Government that 
it is in its opinion such an establishment, 
pel vests o opone A greate hel 

on the rights of the licensee than the 
restraint that will be imposed on it if it 
is held that the establishment referred 
to in sub-section (3) of Section 22-A is 
one notified by the State Government as 
required by sub-section (1) of Sec. 22-A, 
If the State Government does not issue 
such a notification in the case of an 
establishment then such establishment 
would not be eligible to claim the bene- 
fit of Section 22-A (3). We may also ob-= 
serve here that any establishment whose 
interests are required to be protected 
by the extension of the benefit of Sec- 
tion 22-A (3), the State Government can 
always issue a notification under sub- 
section (1) stating that in its opinion the 
said establishment satisfies the qualifica- 
tion mentioned therein. 


18. In the circumstances, we are con» 





that it was being used or intended 
be used for maintaining supplies and 


by the State Government under sub-sec- 
tion (1) of Sec. 22-A ‘of the Act. 


19. In the result, we allow .the ap- 
peal, set aside the judgments and decrees 


passed by the High Court in the second 


appeal- and in the Letters Patent Appeal 
and restore the decree of the trial court 
as affirmed by the First Appellate Court 

the suit. Having regard to the 


circumstances of the case, we direct the 


er ee ee ee 
Appeal allowed, 
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an- establishment is being used. or in- 
tended to be used for -maintaining ‘sup 
plies and services essential to the com- 


tion 22-A of the Act was introduced in 
the Act and there would be no establish- 
ment ing the requirements of Sec- 
tion 22-A (1) before Section 22-A CO waa 
introduced, 


il ae ee a ere 


learned single Judge to hold that thea ` 


establishment referred to in sub-sec, (3) 
of Section 22-A of the Act need not 
satisfy all the requirements of an estab- 
lishment referred to in sub-section (1) of 
Section 22-A which again is untenable 
was that the object of enacting sub-sec- 
tion (1) was different from the object of 
enacting sub-section (3) and 

there was no need to treat an establish- 
ment referred to in sub-section (1) on par 
with an establishment in sub-section (3), 
It may be that sub-section (1) of Sec- 
tion 22-A of the Act was enacted by the 
Parliament for the purpose of enabling 
the State Government to issue a direction 
and sub-section (3) was enacted for the 
purpose of providing. for the continu- 
ance of an agreement entered into by a 
licensee with an establishment referred 
to in sub-section (1) of Section 22-A, but 
. what is, however, common to the two 
sub-sections is that the establishment re- 
ferred to in sub-section (1) and an estab- 
lishment referred to in sub-section (3) of 
Section 22-A should be of the same kind 
Le. it should be an establishment which 
is in the opinion of the State Govern- 
ment used or intended to be used for 
maintaining supplies and services essen- 
tial to the community and the fact of 
formation of such opinion is notified in 
the Official Gazette. It should satisfy the 
yeh laid down in Section 22-A (1) of the 

ct. 


12. The third reason given by the 
learned single Judge for holding that 
the establishment referred to in sub-sec- 
‘tion (3).of Section 22-A of the Act could 
not be an establishment notified by the 
State Government as one which in its 


opinion was being used -or intended to . 


be used for. maintaining. supplies and 
services essential to the community was 
that the issue of a notification by the 
State Government under 
of Section 22-A would be unjustified ex- 


cept when the Government was of opin- 


- jon that a direction should be issued. In 
~ other words, the learned - single Judge 
_ was. of the view that when: the State 


- --Nadiad.-Electrie Co.-v: Nadiad -Borough Municipality: . . 
. Government felt that there was no neces- 


section (1) of Section 22-A or to provide 


or intended to be used for 


sub-section (1) | 
whether an establishment 
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fal to issue any direction, it could ‘not 

issue any notification under that provi- 
sion. stating that. an establishment : was 
in its opinion an establishment which 


' was being used or intended to be used 


think that the above observation of the 
learned single Judge is correct since 
there is no impediment for the. State 
Government issuing a notification under 
sub-section (1) of Section 22-A in order 
that an establishment notified therein 
gets the benefit of sub-section (3) of Sec- 
tion 22-A of the Act, 


13. The Division Bench in its gd 
ment in the Letters Patent Appeal 
adopted more or less the same Legge 
adopted by the learned single Judge in 
upholding the. contention of the plaintiff. 

14. The words ‘referred to in sub- 
section (1)’ appearing in sub-section (3) 
of Section 22~A of the Act are descrip- 
tive of and define the establishment to 
which sub-section (3) of Section 22-A 
applies and in order to identify such 
establishment we must have recourse to 
the latter part of sub-section (1) which 
lays down the criteria which such estab- 
lishment should satisfy, A statutory de- 
finition or abbreviation should be read 
subject to all the qualifications expressed 
in the statute and unless the context in 
which the word defined appears other- 
wise requires, it should be given the 
oe meaning giyen by the words defin- 
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for the continuance. of the agreemen 
entered into by a licensee with an 
lishment in every case where the estab- 
lishment was one which was being used 


tions. The determination of the question 
satisfies the 
test mentioned in Section 22-A (1) of the 
Act is left to the State Government. The 
law algo prescribes that such determina- 


a es 584. S. Govt. 
dealing with sub-section (1) of. 


while 
Section 22-A of the Act observed: 


“Which is the establishment referred 
to in sub-section (1) of Section 22-A? 
and if that question is asked, it is obvious 
that the establishment referred to in sub- 
section (1) of Section 22-A is an estab- 
‘lishment used or intended to be used for 
maintaining supplies and services essen- 
tial to the community. Of course, the de- 
termination of the question whether a 
particular establishment is an establish- 
ment used or intended to be used for 
maintaining supplies and services essen- 
tial to the community, is as I have point- 
ed out above left to the subjective satis- 
faction of the State Government but the 
establishment referred to in sub~sec. (1) 
of S. 22-A is indubitably an ` establish- 
ment used or intended to be used for 
maintaining supplies and services essen- 
tial to the community and it is only when 
a particular establishment is, in the opin- 
ion of the State Government, such an 
establishment that it can be notified by 
the State Government under sub-sec. (1) 
of Section 22-A. The establishment - in 
favour of which a direction can be given 
under sub-section (1) of Section 22-A 
must be an establishment used or intend- 
ed to be used for maintaining supplies 
and services essential to the community 
‘but someone must have the power to de- 
termine whether a particular establish- 
ment is such an establishment. That 
power is entrusted by the legislature to 
the State Government and the determi- 
nation of the State Government in its 
subjective satisfaction is made final . and 
conclusive; but it is clear that what the 
State Government has to find in its sub- 
jective satisfaction is the fact as to the 
establishment being used or intended to 
be used for maintaining supplies and 


services essential to the community and. 


it is because a particular establishment 
is such an establishment as determined 
by the State Government, that the State 
Government can notify it for the purpose 
of giving it preferential treatment in 
the matter of supply of electrical energy. 
It is, therefore, obvious that the estab- 
lishment referred to in sub-section (1) of 
Section 22-A is an establishment used 
or intended. to be used for maintaining 
supplies and. services essential to the 
community and it. is not the same thing 
as an establishment notified under sub=- 
section . (1) of Section 22-A.” 


9. Having stated so,. the learned Judge 
proceeded to. observe that the words ‘any 


establishment referred to in sub-sec. (1) 
in sub-section (3) of Section 22-A of' the 


> Nadiad. Electric Co.:.v. Nadiad Borough Municipality . 
-Act. referred to any establishment used 
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or intended to be used for maintaining 
supplies and services essential to the . 
community and were not limited to an 
establishment which being in the opinion 
of the State Government an establish- 
ment used or intended to be used for 
maintaining supplies and services essen- 
tial to the community was notified by the 
State Govt. in the Official Gazette, as 
required by sub-section (1) of Sec. 22-A 
of the Act. One of the reasons given by 
the learned Judge in support of the 
above conclusion was as follows:— 

“The provisions of sub-section (3) of 
Section 22-A become applicable when an 
agreement by a licensee, whether mads 
before or after the commencement 
of the Indian -Electricity (Amendment) 
Act, 1959, for the supply of electrical 
energy with any establishment referred 
to in sub-section (1) of Section 22-A ex- 
pires after the coming into force of the 
Indian Electricity (Amendment) Act, 
1959. The agreement on the expiration 
of which the provisions of sub-section (3) 
of Section 22-A are attracted must there- 
fore be an agreement made by a licensee 
with an establishment referred to in sub- 
section (1) of Section 22-A for the sup: 
ply of electrical energy, whether befora 
or after the commencement of the Indian 
El (Amendment) Act, 1959. The 
establishment with whom the agreement 
has been made by the licensee must, 
therefore, evidently be an establishment 
referred to in sub-section (1) of S. 22-A 
at the date when the agreement was 
made between the parties. It is at tha 
date of the agreement that the establish- 
ment must satisfy the description given 
in the words ‘any establishment referred 
to in sub-section (1Y for it is only then 
that it can be said that the agreement 
was made by the licensee with an estab- 
lishment referred to in sub-section (1) of 
Section 22-A.” 


' 10. If is difficult to ape vih the 
proposition set forth in the above ex- 
tract of the judgment of the learned 
single J udge because if the agreement 
referred to in sub-section (3) of S. 22-A 
of the Act is an agreement entered into 
by a licensee with an establishment 
which is, at the time of the agreement, 
an establishment referred to in sub-sec- 
tion (1) of Section 22-A of the Act, then 
the provision in sub-section (3) making 
it applicable to agreements made before 


` ` the commencement of the Electricity 


(Amendment) Act, 1959 by which Sec 
tion 22-A was introduced becomes mean- 
ingless ‘because the: formation: of the two 


“opinions of the State: Government-.: that. 
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the commencement of the Electricity 
(Amendment) Act, 1959 for the supply 
of energy, the licensee shall continue to 
supply energy to such establishment on 
the same terms and conditions as are 
specified in the agreement even after the 
expiry of the agreement until he receives 
a notice in writing from the establish- 
‘ment requiring him to discontinue the 
supply.. In order to understand the con- 
tentions urged by the parties, it is neces- 
sary to deal with the provisions of Sec- 
tion 22-A of the Act in some detail. Sub- 
section (1) of Section 22-A of the Act 
authorises the State Government to issue 
direction to a licensee to supply energy 
to an establishment in preference to any 
other consumer, (i), if in its opinion it is 


necessary in the public interest to give 


such direction and, (ii) if the establish- 
ment in question is in the opinion of the 
State Government an establishment used 


or intended to be used for maintaining 
supplies and services essential to the 
community and the decision of the State 
Government that in its opinion the 
establishment is used or intended to be 
used for maintaining supplies and ser- 
vices essential to the community is noti- 
fied by that Government in the Official 
Gazette. Sub-section (1) of Section 22-A 
of the Act speaks of the State Govern- 
ment forming two opinions — one re- 
garding the question whether it is neces- 
sary in the public interest to issue a 
direction to supply energy to an estab- 
lishment in preference to any other con- 
sumer and the other regarding the 
character of the establishment ie re- 
garding the question whether the estab- 
lishment is one used or intended to be 
used for mainaining supplies and | ser- 
vices essential to the community. In other 
words, the decision on the question whe- 
ther an establishment is used or intend- 
ed to be used for maintaining supplies 
and services essential to the community 
has to be taken by the State Govern- 
ment either before or at the time of issu- 
ing a direction under Section 22-A (1). 
Sub-sections (2) and (4) of Section 22-A 


of the Act are ancillary to the power of 


the State Government to issue a direc- 
tion under sub-section (1) thereof. 


8. The material provision with which 
we are concerned in this appeal is sub- 
section (3) of Section 22-A of the Act 
which provides that where any agree- 
ment by a licensee, whether made before 
or after the commencement of the Elec- 
tricity (Amendment) Act, 1959, for the 
supply of energy with any establishment 
referred to in- sub-section (1) expires, 
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the licensee shall continue to supply 
energy to such establishment on the 
same terms and conditions as are speci- 
fied in the agreement until he receives 
a notice in writing from the establish- 
ment requiring him to discontinue the 
supply. The argument urged on behalf 
of the plaintiff which was rejected by 
the trial court and the first appellate 
court but was accepted by the learned 
single Judge of the High Court in second 
appeal and by the Division Bench of the 
High Court in the Letters Patent Appeal 
was that the agreement entered into by 
it with the defendant on August 14, 1940 
would continue to remain in operation 
by virtue of sub-section (3) of Sec. 22-A 
of the Act even after its expiry because 
the plaintiff was an establishment which 
was ‘used or intended to be used for 
maintaining supplies and services essen- 
tial to the community’ and that there 
was no necessity of the publication of 
a notification in the Official Gazette stat- 
ing that the State Government was of 
the opinion that it was an establishment 
used or intended to be used for maintain- 
ing supplies and services essential to the 
community. The contention urged on be- 
half of the plaintiff in regard to the 
above proposition was that the words 
“any establishment referred toin sub-sec- 
tion (1)” in sub-section (3) of Sec. 22-A 
of the Act meant ‘‘an establishment used 
or intended to be used for maintaining 
supplies and services essential to the 
community’ and not any establishment 
which was notified by the State Govern- 
ment in the Official Gazette as an estab- 
lishment which in the opinion of the 
State Government was being used or in- 
tended to be used for maintaining sup- 
plies and services essential to the com- 
munity. The very same contention is urg- 
ed before us in this appeal on behalf of 
the plaintiff. It is argued on behalf of the 
defendant that sub-section (8) of S. 22-A 
of the Act is applicable only in the case 
of an establishment which in the opinion 
of the State Government is an establish- 
ment used or intended to be used for 
maintaining supplies and services essen- 
tial to the community in respect of which 
a direction is issued to the licensee under 
sub-section (1) and a notification is issu- 
ed by that Government in the Official 
Gazette in that behalf. The judgment de- 
livered in the Letters Patent Appeal, 
which is an affirming one, appears to be 
a summary of the judgment of the 
learned. single Judge of the High Court: 
The learned single Judge in his judg- 
ment to which our attention was drawn 
by the learned counsel for the parties 


the Act after like consultation add. any 
new condition or cancel or amend any 
condition or part of a condition previous- 
ly sanctioned after giving to the licensee 
not less than one month’s notice in writ- 
ing of its intention so to'do. Section 22 
of the Act provides that. where energy 
is supplied by a licensee,. every person 
within the area of supply shall, except 
in so far as is otherwise provided by the 
terms and conditions of the licence, be 
entitled, on application, to a supply on 
the same terms as those on which any 
other person in the same area is entitled 
in similar circumstances to a corresponga: 
ing supply. 

5. Section 23 (1) of the Act prohibits 
a licensee from making any agreement 
for the supply of energy showing unduè 
preference to any, person. Sub-section (3) 
of Section 23 of the Act provides that in 
the absence of an agreement to the 
contrary, a licensee may charge for 
energy supplied by him to any consu- 
mer by the actual amount of energy so 
supplied, or by the electrical quantity 
contained in the supply, or by such other 
methods as may be approved ‘by the 
State Government. Section 24 of. the Act 
authorises the licensee to discontinue the 
supply of energy to any consumer neg- 
oe to pay the charges payable by 


6. A combined reading of.these pro- 
visions shows that it is open to a licen- 
see to enter into an agreement with the 
previous sanction of the State . Govern- 
ment with any consumer to supply elec- 
trical energy at the agreed rate subject 
to the other -provisions of the Act. and 
that he cannot show undue preference to 
any person in the matter of supply „of 
electrical energy. The above provisions 
like the other provisions of the Act are 
subject to Section 70 of the Electricity 
(Supply) Act, 1948 (Act No. 54 of 1948) 
which provides that no provision of the 
Act or of any rules made thereunder or 


of any instrument having effect by vir- 


tue of such law or rule shall, so far as 
it is inconsistent with any of the provi- 
sions of the Electricity (Supply) Act, 
1948, have any effect and that save. as 
otherwise provided in that Act, the pro- 
visions of that Act shall be in addition 
to, and-not in derogation of ‘the Act. 
Section .22-A -of the Act which. arises for 
consideration in this case was -inserted 
in the Act by thé Electricity (Amend- 
ment) Act, 1959 (Act No. 32 of 1959). -It 
reads- thus: 

“22-A. (1) The State Government may, 
if in its opinion it is necessary ` ‘the 
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public interest so to do, direct gny licen- 
see to supply, in preference to any other 
consumer, energy required by any estab- 
lishment which being in the opinion of 
the State Government an establishment 
used or intended to be used for main- 
taining supplies and services essential to 
the community, is notified by that Gov- 
ernment in the Official Gazette ‘in this 
behalf. 


(2) Where any direction is issued. under 
sub-section (1) requiring a licensee to 
supply energy to any ‘establishment and 
any difference or dispute arises as to the 
price or other terms and conditions re- 
lating to the supply of energy, the 
licensee shall not by reason only of such 
difference or dispute be entitled to re- 
fuse to supply energy but such difference 
or dispute shall be determined by arbi- 
tration. - 

(3)- Where any agreement by a licensee, 
whether made before or after the com= 
mencement of the Indian Electricity 
(Amendment) Act, 1959, for the supply 
of energy with any establishment refera 
red to in sub-section (1) expires, the 
licensee shall continue to supply. energy 
to- such establishment on. the same terms 
and conditions as are specified” in the 
agreement until he receives a notice in 
writing from the establishment requir- 
ing him to discontinue the supply. 


(4) Notwithstanding anything contain- 
ed in this Act, or in the. Electricity (Sup- 
ply) Act, 1948, or in his licence or in any 
agreement entered into by him for the 
supply of energy, a licensee shall be 
with: any direction 
given to him under sub-section (1)- and 
any action taken by him in pursuance of 
any such direction shall not be deemed 
to be a contravention of Section 23.” 


7. Eveh though the licensee has no 
right to show undue preference to any 
person in the matter of supply of elec- 
trical: energy and it is open to the licen- 
see with the previous sanction of the 
Government to enter into-an agreement 
with a consumer containing~ conditions 
including the stipulation regarding the 
charges payable by the consumer for a 
specified period subject to the other pro- 
visions ‘of the Act, Section 22-A of the 
Act authorises the State Government to 
give directions to a licensee in regard to 
the supply of energy to an establishment 
referred to in sub-section (1) in- prefer- 
ence to any other consumer and it also 


provides that in the case of any establish- 


ment referred to in: sub-section (1) if an 
agreement has been entered into by a 
licensee whether made before or: after 
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formed the plaintiff that if the plaintiff 
was not willing to purchase energy at 
the revised rates, it would discontinue 
the supply on the expiry of the period 
of the agreement. The plaintiff there- 
‘after wrote a letter on August 6, 1960 re- 
questing the defendant to renew the 
agreement on the same terms and condi- 
tions as were mentioned in the agree- 
ment dated August 14, 1940. By its reply 
dated August 9, 1960, the defendant in- 
formed the plaintiff that it. was not will- 
ing to supply electrical energy on the 
same terms and conditions mentioned in 
‘the agreement after its expiry and in- 
sisted upon payment being made at the 
‘revised rates as stated in its letter dated 
May 10, 1960. The plaintiff thereafter 
filed the above suit on August 12, 1960 
for the reliefs referred to above princi- 
pally relying upon the provisions of 
sub-section (3) of Section 22-A of the 
Act. The defendant, in the course of its 
written statement, inter alia contended 
that the plaintiff was not entitled to the 
‘benefit of sub-section (3) of Section 22-A 
of the: Act as it was not an establish- 
ment to which the said provision was 
applicable. In the course of the trial, it 
was not disputed that the State Govern- 
ment had not issued any notification 
stating that in its opinion’ the plaintiff 
was an establishment used or intended 
to be used for maintaining supplies and 
services essential to the community as 
required by sub-section (1) of Sec. 22-A 
of the Act. The trial court held that in 
the absence of such a notification, the 
plaintiff was not entitled to claim the 
benefit of sub-section (3) of Section 22-A 
of the Act-and, therefore, no relief could 
be granted in the suit. The suit was ac- 
cordingly dismissed. 

2. Aggrieved by the decree of the 
trial court, the plaintiff filed an appeal 
before the District Judge of Kaira at 
Nadiad. The said appeal. was transferred 
to the file of the 2nd Extra Assistant 
Judge. at Ahmedabad After hearing the 
parties, the 2nd Extra Assistant Judge 
dismissed the appeal. Against the decree 
of the First Appellate . Court, the 
plaintiff filed a second appeal be- 
fore the High Court of Gujarat. 
The second appeal was allowed in part 
by a single Judge of the High Court of 
Gujarat and a decree was passed grant- 
ing a declaration in favour of the plain- 
tiff declaring that- the -defendant was 
bound’ under sub-section (3) of Sec. 22-A 
of the Act to continue to supply electri- 
cal energy to the plaintiff at the same 
rates and on the same terms and condi- 
tions as were specified in the, agreement 
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dated August 14, 1940-so . long. as.-the.- : 


plaintiff continued to-be an establish- 


ment . used or intended. to be 
used for maintaining supplies and 
services essential to the com- 


munity and until the defendant received 
a notice in writing from the plaintiff: re- 
quiring the defendant to discontinue the . 
supply,.such obligation, however, being 
subject to the other provisions of the 
Act and the provisions of the Electricity 
(Supply) Act, 1948, including Sections 57 
and 57-A and the Sixth and Seventh 
Schedules to that Act. The relief of per- 
manent injunction prayed for in the suit 
was, however refused on- the ground 
that the defendant had never refused to 
supply electrical energy to the plaintiff 
at the same rates and on the same terms 
and conditions as were specified in the 
agreement dated August 14, 1940 if it 
was held either that there was a cove- 
nant for renewal contained in the agree- 
ment dated August 14, 1940 or that sub- 
section (3) of Section 22-A of the Act 
applied to the facts of the case. 


3. Against the decree passed in the 
second appeal, the defendant filed Let- 
ters Patent Appeal No. 11 of 1963 on the 
file of the High Court. That appeal -was 
dismissed by a Division Bench of the 
High Court. Thereafter the Division 
Bench issued a certificate under Arti- 
cle 133 (1) (c) of the Constitution certi- 
fying that the case was a fit one for ap- 
peal to this Court. On the basis of the 
above certificate, the defendant has filed 
this appeal before this Court. In the 
course of this appeal on an application 
made by the plaintiff, the Gujarat State 
Electricity Board has also been implead- 
ed as a respondent. 


4. We shall now make a brief survey 
of the relevant provisions of the | Act. 
Sub-section (2) of Section 21 of the Act 
provides that a licensee who is authoris~ 
ed to supply energy under Part II there- 
of may, with the previous sanction of the 
State Government given after consulting 
the local authority where the licensee is 
not the local authority, enter into an 
agreement with a person who is or in- 
tends to become a consumer, with condi- 
tions not inconsistent with the Act or 
with his licence or with any rules made 
under the Act and may, with the like 
sanction given after like consultation 
add to or. alter or amend any such con- 
dition; and that. any conditions introduc- 
ed in the . agreement r the licensee 
without such sanction shall be null and 
void. The State Government may also 


under sub-section — (3) of Section 21 of.. 
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establishment ‘satisfied the 
. referred to in sub-sec. (1). Sub-~sec. | a 
.of S. 22-A makes a serious inroad — 


a contract stipulating a 
during which it should subsist and com- 
pels the licensee to supply energy to an 
establishment referred to therein on the 
same terms and conditions as are speci- 
fied in the agreement already entered 
into even beyond the period of its ex- 
piry until a notice is issued in writing 
by the establishment requiring the H- 
censee to discontinue the supply. 
(Para 17) 
A fair reading of S. 22-A of the Act 
suggests that the Parliament did not in- 
tend to empower the State Government 
to issue a direction under sub-sec. (1) of 
S. 22-A or to provide for the continuance 
of the agreement entered into by a H- 
censee with an establishment in every 
case where the establishment was one 
which was being “used or intended to 
be used for maintaining supplies: and 
services essential to the community”. The 
intention of the Parliament appears to 
be that the State Government can issue 
a direction only in the case of an estab- 
lishment which in its opinion satisfies 
the qualifications mentioned therein and 
that sub-sec. (3) should ‘be applicable 
only to an establishment which in the 
opinion of the State Government satis- 
fies the said qualification. The power to 
issue a notification under S. 22-A (1) of 
the Act involves an element of selection 


and the said process of selection cannot. 


‘De considered as an empty formality 
which can be dispensed with Nor can 
that power of selection which is entrust- 
. ed to the State Government by the Par- 
liament be claimed by the Courts. It is 
for the State Government to notify the 
establishment which should be the bene- 
ficiary of a direction to be issued under 
S. 22-A (1) or which entitled under Sec- 
tion 22-A (3) of the Act to the supply of 
electrical energy on the same terms and 
conditions as are specified in the agree- 
ment entered into by it with the licenses 
- even after the expiry of the agreement 
until such establishment serves a notice 
in writing on the licensee asking the 
licensee to discontinue the supply. 
(Paras 15, 16) 
Thus where a contract between a Mu- 
nicipality and an Electric Supply Co. to 
supply electric energy expired, and a 
notification under sub-sec, (3) of S. 22-A 
was not issued by the State Government, 
the Municipality could not claim supply 
of energy at the old rate on ground that 
it is an establishment “used or intended 
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to be used for maintaining supplies and . 
services essential to the muy 


_ AIR 1970 Guj 194, Reversed. (Para 18) 


Mr. R. P. Bhatt, Sr. Advocate (M/s. 
K. J. John and-D. N: Misra, Advocates 


_with him), for Appellant; Mr. Y. S. Chi- 


tale, Sr. Advocate (M/s. V. B. Joshi, P. C. 
Kapoor, Mrs. V. D. Khanna and Miss 
Geeta Sharma, Advocates with him) (for 
No. 1) and Mr. L N. Shroff, Advocate 
(for No. 2), for Respondents. 


VENKATARAMIAH, J:— The ques- 
tion which arises for consideration im 
this appeal by certificate is whether the 
plaintiff in the suit out of which this 
appeal arises ie. Nadiad Borough Muni- 
cipality, Nadiad is an establishment 
which can claim the benefit of sub-sec- 
tion (3) of Section 22-A of the Indian 
Electricity Act, 1910 (Act No. 9 of 1910) 
(hereinafter referred to as ‘the Act’). The 
plaintiff instituted the said suit on Au- 
gust 12, 1960 against the defendant, 
Nadiad Electric Supply oS Ltd., Nadiad 
on the file of the Civil Judge (Senior 
Division), Nadiad for a declaration that 
it was entitled to the supply of electri- 
cal energy from the defendant on the 
same terms and conditions as were spe- 
cifled in the agreement dated August 14, 
1940 entered into between it and the de- 
fendant until the defendant received a 
notice’ in writing from the plaintiff re- 
quiring it to discontinue the supply and 
for an injunction restraining the defen- 
dant_ from discontinuing the supply till 
such notice was served on the defendant. 
The facts set out in the plaint were 
briefly these: The plaintiff was a Muni- 
cipality which was under an obligation 
to make reasonable and adequate provi- 
sion for lighting of public streets, places 
and buildings situated within its limits 
and for that purpose, the plaintiff had 
entered into an agreement on August 14, 
1940 with the defendant which was a 
licensee under the Act. The period dur- 
ing which the supply of electrical energy 
was to be made under the agreement 
was 20 years from the date on which 
the agreement was executed. On May 10, 
1960, the defendant wrote a letter to the 
plaintiff that the suit agreement was to 


- come to an end on the expiry of August 


13, 1960 and the defendant was not un- 
der any obligation to continue to supply 
energy to the plaintiff as per rates, terms 
and conditions stated in the agreement 
after its expiry and that it was willing 
to supply energy thereafter. provided 
the plaintiff was willing to pay the 
charges for the supply at the new rates 
demanded by it. The defendant also in- 
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(1911) ILR 33 All 111. Musammat Raman 
Bibi v. Mathra Prasad, (1923) 75 Ind Cas 
621 (All). Both were cases of fixed rate 
tenancies. As pointed out by the Full 
Bench in Tulshi Ram Sahu v. Gur Dayal 
Singh, one of the incidents of a fixed- 
rate tenancy was that provided by S. 18 
of the Agra Tenancy Act 1901. which pre- 
scribed that -a right of: occu- 
pancy would stand extinguished when 
a fixed-rate tenant died leaving no heir 
‘entitled under the Act to inherit the 
right of occupancy. It followed there- 
from that the land had to revert to the 
landiord and could not go to the Govern- 
ment by escheat. On the other hand in 
Ranee Sonet Kooer v. Mirzah Himmut 
Bahadoor, (1875-76) ILR 1 Cal 391 (PC). 
The Privy Council held that on the fail- 
ure of heirs to a tenant holding land un- 
der Mukarrari Tenure there was nothing 
in the nature of the tenure which pre- 
vented the Crown from taking the Mu- 
karrari by escheat, subject to the pay= 
ment of rent to the Zamindar. [f the 
lease-hold interest of the company in 
the land became vested in the Govern- 
ment on -the dissolution of the company 
it must follow that the suit at the in- 
able of the plaintiffs was not maintain- 
able i 


8. The next question for considera- 
tion is whether the plaintiffs were estop- 
ped from denying the validity of the 
sale in favour of the Banaras Bank Ltd, 
and ‘the character of the possession of 
the Banaras Bank Ltd., and its successors 
in interest. As already mentioned by us 
Budhsingh and Jialal sent a notice dated 
_January 11, 1941, through their lawyers 
demanding of the liquidator of the Bana- 
ras Bank. Ltd., payment of arrears of 
rent for four years and asserting that 
‘the lease was forfeited consequent on 
the lessee’s failure to pay rent for a con 
tinuous period of three years. The liqui- 
dator denied the claim of right of the 
lessor to forfeit the lease but admitted 
the claim for rent. The liquidator paid 
the rent and it was by Budh 
Singh and Jialal; Later also the evidence 
shows that Jugal Kishore the purchaser 
from Budh Singh and Jialal also accept- 
ed rent from the official liquidator of the 
Banaras Bank Ltd. This course of con- 
duct of Budh Singh and Jialal and their 
successor Jugal Kishore clearly indicates 
the acceptance, by them, of the position 
that the Banaras Bank Ltd. had succeed- 
ed to the rights of the company in the 
lease-hold interest. Further, the official 
liquidator of the'Banaras Bank Ltd. 
first tried to sell the lease-hold - interest 
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by public auction. When that sale did 
not because of the failure of 
the highest bidder to deposit . the sale 
price, the lease-hold interest was sold to 
the defendant with the sanction of the 
Company Judge. At no point of time did 
the predecessors-in-interest of the plain- 
tiffs raise the slightest objection to the 
sale of the lease-hold interest. It was 
thereafter that the defendant obtained 
the permission of the Municipal Board, 
Saharanpur, and raised constructions on 
the land. The plaintiffs themselves ad- 
mittedly reside mnearabout the land in 
dispute. They did not raise any objection 
to the raising of the construction. The 
plaintiffs as well as the defendants ap- 
peared to proceed on the common under- 
standing that the defendants had suc- 
ceeded to the interest of Patel Mills Ltd.. 
in the lease-hold interest. We are, there- 
fore, of the view that the plaintiffs were 
estopped from contending that the de- 
fendant had no interest in land. The onl 
right of the plaintiffs was to receive the 
rent. The result of our discussion is that 
the appeal is allowed and the suit is 
missed with costs throughout. It is, how- 
ever, made clear that the plaintiffs have} 
the right to receive rent from the defen- 
dants, 









Appeal allowed, 
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' Civil Appeal No. 358 of 1970, DJ- 
12-12-1979. 
Nadiad Electric Co. Ltd., Appellant 


v. The Nadiad Borough’ Municipality and 
another, Respondents. - 

Electricity Act (1910), S. 22-A (1) and 
(3) — Benefit under sub-sec. (3) — Con- 
tract to supply energy to Municipality 
— Expiry of — Notification by State 
Government under sub-sec. (3) not issu-. 
ed — Continuance of supply at old rate 
could not be claimed. AIR 1970 Guj 
194, Reversed. 


Having regard to the context in which 
Sec. 22-A appears and in particular to 
the language used in sub-sec. (3) of Sec- 
tion 22-A, it is clear that S. 22-A (3) is 
not applicable to every “establishment 
used or intended to be used for main- 
taining supplies and services essential . 
to the community” even though ‘the 


, State Government has not declared in 


a notification published in the Official 
Gazette that: it is of the opinion that the 
—— 
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terest. Nor do we find force in the sub- 
mission of the learned counsel that the 


voluntary liquidator had legal authority, 
after dissolution of the Company to 
execute the deed of sale so as to 
formally complete the transaction which 
had already been entered into. Reliance 
was placed by the learned counsel for 
the appellant on the decision of Far- 
well, J., in Puisford v. Devenish, (1903) 2 
Ch D 625. In that case a liquidator was 
guilty of gross dereliction of duty. In 
the words of Farwell J., ‘A more 3 

dereliction of duty by a liquidator I 
have seldom heard of. Though in posses- 
sion of sufficient assets of the liquidat- 
ing company to pay all its debts in full, 
the liquidator took no steps to ascertain 
the creditors of the liquidating company 
‘or to see that they were paid. Instead 
he sold the business and assets of the 
company to a purchasing company who 
consented to pay all the debts and liabi- 
lities of the liquidating company. The 
purchasing company did not pay the 


debts. The liquidating company was dis- 


solved. The creditors had no remedy by 
which they could recover their debts. A 
creditor of the liquidating company sued 
the liquidator for recovery of damages. 
It was held that the liquidator was guilty 
of negligence in the discharge of his 
statutory duty and was liable in dam- 
ages to the unpaid creditors of the liqui- 
dating company. What was decided in 
the case was not that a liquidator could 
represent the erstwhile company after 
it was dissolved but that a liquidator 
could be sued in damages for breach of 
a statutory duty which he had failed to 
perform while functioning as liquidator. 
We do not think that this case is of any 
assistance to the appellant. We are un- 
able to appreciate how after the com- 
pany was dissolved the liquidator could 
still claim to represent the company and 
execute a registered deed of sale. Once 
the company was dissolved it ceased to 
exist and the liquidator could not repre- 
sent a non-existing company. If the 
liquidator was to discharge any duty or 
perform any function on behalf of the 
dissolved company he should have ex- 
press statutory authority. The Companies 
Act 1913 contained no provision enabl- 
ing the liquidator to do any act on be- 
half of a dissolved company. S. 209-H of 
the Companies Act 1913 enjoined the 
liquidator as soon as the affairs of the 
company were wound up to make up an 
account of the winding. up and to call a 
general meeting of the company and a 
meeting of the creditors for the purpose 
of laying the accounts before the meet- 


ings. The liquidator was then required 
to send to the Registrar a copy of the 
account and to make a return to him of 
the holding of the meetings. The Regis- 
trar on receiving the accounts and the 
returns was required to register them 
and on the expiration of three months 
of registration the company was to be 
deemed as dissolved. The only duty c 
upon the liquilator thereafter was that 
under S. 244-B. It was that the liquida- 
tor should on the dissolution of th 
company pay into the Reserve Bank o 
India, to the credit of the Central Gov 
ernment in an account called the Com- 
panies Liquidation Account any money 
representing unclaimed dividend or an 
undistributed assets in his hands on th 
day of dissolution. No other duty was 
stipulated to be performed by the liqui 
dator under the provisions of the Com- 














learned counsel that the liquidator had 
the jurisdiction to execute the deed o 
sale dated January 28, 1941 after 
company had been dissolved. 


7. The next question which we must 
consider is what was the effect of the 
dissolution of the company on the lease- 
hold interest which the company had in 
the land. No term of the lease has been 
brought to our notice by which the lease 
would stand extinguished on the dis- 
solution of the company. If the company 
had a subsisting interest in the lease 
the date of dissolution such intere 
must necessarily vest in the Government 
by escheat or as bona vacantia. In India 
the law is well settled that the property 
of an intestate dying without leaving 
lawful heirs and the property of a dis- 
solved Corporation passes to the Gov- 
ernment by escheat or as bona vacantia 
Of course such property will be subject 
to trusts and charges, if any, previously 
affecting it vide Pierce Leslie & Co. 
Ltd. v. Violet Ouchterlony Wapshare 
AIR 1969 SC 843. It is also to be noticed 
here that S. 244-B of the Companies Act 
1913, as well as S. 555 (2) of the Com- 
panies Act 1956 expressly enjoin a duty 
on the liquidator to deposit, on the dis- 
solution of the company, into an account 
in the Reserve Bank of India known as 
the Companies Liquidation Account any 
money representing unpaid dividend 
or undisputed assets lying in his hands 
‘at the time of dissolution. The learned 
counsel for the appellant relied upon the 
decisions of the Allahabad High Court 
in Tulshi Ram Sahu v. Gur Dayal Singh, 
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voluntary liquidator. The report. was sent 
to the Registrar of Joint Stock Compa- 
nies, and registered on September -9, 
1939. The Company thus - stood dissolved 
with effect from December 9, 1939. Sub- 
sequently on March 1, 1940 the Banaras 
Bank Ltd. itself went into liquidation, 
The official liquidator of the Banaras 
‘Bank Ltd. found that there was no duly 
executed deed of transfer executed by 
the voluntary liquidator of the Company 
in favour of the Banaras Bank Ltd. in 
. respect of the lease-hold interest in the 
suit plot of land. At the instance of the 
official liquidator of the bank, Shri 
Mehra the erstwhile voluntary liquida- 
tor of the Company executed a deed of 


sale on January 28, 1941 and had it duly. 


registered. On March 9, 1943 the official 
liquidator transferred the lease-hold in- 
terest in the suit plot of land to the de- 
fendant-appellant. 


3. We have mentioned that Patel 
Mills Ltd., stood dissolved with effect 
from December 9, 1939. Budh Singh and 
Jiala}. had earlier, Le. on April 12, 1939, 
accepted rent from the voluntary liqui- 
dator of the Company. After the dissolu- 
tion of the Company and the transfer of 
the lease-hold interest by the voluntary 
liquidator to the Banaras Bank Lid. 
Budh Singh and Jialal sent a notice 
dated January 11, 1941 to ‘the liquidator 
of the Banaras Bank Ltd. through their 
lawyer demanding payment of arrears 
of rent for four years and asserting that 
the lease was forfeited consequent on 
the lessee’s failure to pay rent for a con- 
tinuous period of three years. The liqui- 
dator denied the claim or right of the 
lessor to forfeit the lease but admitted 
the claim for rent. Rent was accordingly 
paid and was accepted by Budh Singh 
and Jalal. Later, on March 21, 1946, 
Jugal Kishore who had purchased the 
rights of Budh Singh ‘and Jialal also ac- 
cepted rent from the official liquidator 
of the Banaras Bank Ltd. 

4, Shankerlal and Piareylal who be- 
came entitled to the lessor’s interest in 
the suit plot of land as a result of the 
decree for pre-emption which they ob- 
tained against Jugal Kishore and his 
‘vendors, filed the suit out. of which the 
_ appeal arises to recover possession of the 
. land.. Their case was that the lease-hold 
interest in the land was not validly trans- 
ferred by the voluntary liquidator and 
therefore, the defendant 
right in the land. ; 

5. Several defences were, raised. It 
wap. claimed that. the hp eee 
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tor had the authority in law to execute 


acquired no. 


the deed of sale and formally complete 


<- &C 377 -.. 


a transaction which had already taken . 


place. It was also claimed that the pre- . 


decessors_in interest of the plaintiffs 
having accepted rent from the official 
liquidator of the bank, the plaintiffs were 
estopped from contending that the trans- 
fer in favour of the bank was not valid. 
Section 53-A Transfer of Property Act 
was also invoked as a defence to the 
action of the plaintiffs. It was lastly 
pleaded that the plaintiffs had no right 
to sue for possession as the lease-hold 
interest in the land had escheated to 
the Government on the dissolution of 
the Company. The suit was dismissed by 
the trial Court. The judgment and de- 
cree of the trial Court were affirmed by 
the Ist Appellate Court and a learned 
single Judge of the High Court in second 
appeal. The learned single Judge found 
in favour of the defendant on the ques- 
tion of estoppel, escheat and authority 
of the voluntary tor to execute 


liquida 
the sale deed but found against the de- 


fendant on the applicability of 8S. 53-A 
of the Transfer of Property Act. On ap- 
peal by the plaintiffs under clause 10 of 
the Letters Patent a Division Bench of 
the High Court reversed the judgment 
and decree of the Subordinate Courts 
and decreed the suit. The Division 
Bench held that the voluntary liquida- 
tor had no authority to execute the deed 
of sale after the dissolution of the Com- 
pany and that there was neither estop- 
pel nor escheat. The Division Bench also 
held that S. 53A of the Transfer of Pro- 
perty Act did not protect the defendant. 
The defendant has preferred this ap- 
peal after obtaining a certificate from the 
High Court under Art. 133 (1) ee 
Constitution. 


6. The submissions. of Shri Javal 
learned counsel for the appellant on the 
question of the applicability of S. 53A 
of the Transfer of Property Act and the 
authority of the voluntary liquidator 


-after the dissolution of the Company to 


execute the deed of sale may be easily 


a 


disposed of. We do not think that S. 53A . 


of the Transfer of Property Act is at- 
tracted to the facts of the present case, 
The right under S. 83A is availabl 
against the transferor (effecting the in 
complete transfer) and any person claim 
ing under him. It is difficult to under- 
stand how the successor-in-interest of 

lessor can ever be said to (be) a person 
claiming under a lessee an in- 


making 
. complete transfer of the lease-hold ine... 
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the -affairs of the. Company were wound- 


Up to make up an account of the wind- 


ing up and.to call a general meeting of 
the Company and a meeting of the. cres 
ditors for the purpose of laying the ac» 


counts before the meetings. The only 


duty cast upon the liquidator thereafter 
was that under S. 244-B the liquidator 
should on the dissolution of the Com- 
pany pay into the Reserve Bank of India, 
to the credit of the Central Governmen? 
in an account called the Companies Li- 
quidation Account any money represent- 
ing unclaimed dividend or any undistri~ 
buted assets in his hands on the day of 
dissolution. No other duty was stipulated 
to be performed by the liquidator under 
the provision of the Companies Act, 
1913, after the dissolution of the Com- 
pany. AIR 1967 All 405, Affirmed. — 
(Para 6) 
(C) Transfer of Property Act (1882), 
S. 105 — Escheat — Dissolution of Com- 
pany holding interests as permanent les- 
see — Interests vest in Government. 
AIR 1967 All 403, Reversed. (Constitu- 
tion of India, Art. 296). 


If the company has a subsisting inter= 
est.in the permanent lease on the date of 
dissolution such interest must necessarily 
vest in the Government by escheat or as 
bona vacantia. In India, the law is well 


the property of a dissolved Corporation 
passes to the Government by escheat or 
as bona vacantia. Of course such property 
will be subject to trusts and charges, if 


any, previously affecting it. If the lease- .- 


hold interest of the Company in the 
land become vested in the Government 
on the dissolution of the Company it 
must follow that the suit at the instance 
of the plaintiffs (the successor-in-interest 
of lessor) for possession of land is nof 
maintainable. AIR 1969 SC 843 and (1875~ 
76) ILR 1 Cal 391 (PC), Foll; ATR 1967 
All 405 Reversed. i (Para 7) 
(D) Evidence Act (1872), S..115 — Ac- 
ceptance of rent by landlord — Landlord 
estopped from denying that successor- 
in-interest of lessee has no interest in 
land. AIR 1967 All 405, Reversed. 
Where the predecessors-in-interest of 
plaintiffs (landlords) sent notice demand- 
ing of the official liquidator of a bank 
payment of arrears of rent and asserting 
that lease was forfeited, but the liquida- 
tor denied the claim of landlords to for- 
feit the lease. and’ however. admitted the 
claim of rent, on acceptance of the rent 
as paid by the liquidator, the. plaintiffs 


were estopped from denying the validity - 
A 
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of the.sale in favour of the bank, the. 


ALR... 


character of possession of the bank and 
{ts successor-in-interest more so when 
the plaintifis did not raise any objection 
to the sale of .leage-hold interest at any . 
point of time. The only right of ths . 
plaintiffs was to receive rent. AIR 1967 - 
All 405, Reversed. (Para 8) 
‘Cases Referred: Chronological Paras 
AIR 1969 SC 843 l 7 
(1923) 75 Ind Cas 621 (AH) 7 
(1911) ILR 33 All 111: (1910) 7 All LJ 

1011 (FB) 7 
(1903) 2 Ch 625; 52 WR 73, Pulsford v, 
’ Devenish . 6 


(1875-76) ILR 1 Cal 391 (PC) ae: 
_ Mjs, S. S. Jawali and B. R Aggarwal, 
Advocates, for Appellant; Mr. R K 
Garg, Sr. Advocate (Mr. V. J. Francis 
Advocate with him), for Respondent. 

0O. CHINNAPPA REDDY, J.:— Hulas 
Chand and Bilas Chand, original owners 
of a certain plot of land in Saharanpur, 
granted a permanent lease of the land 
to Patel Mills Ltd, in May, 1930. The 
annual rent was Rs. 75. The lessee was 
empowered to use the land for any pur- 
pose whatsoever. The rights of the les- — 
See were expressly made transferable. 
Though the lease was permanent, thera 
was a condition that the lessor could for~. 
feit the lease if the lessee failed to pay. 
rent for three consecutive years. On Nov- 
ember 1, 1932, Hulas Chand and Bilas 
Chand transferred their interest to Budh 
Singh and Jialal: Jugal Kishore, became 
entitled to the rights of Budh Singh and 
Jialal by purchase under sale deeds 
dated April 27, 1943 and May 11, 1943. 
But Shankerlal and Piareylal (present 
plaintiffs) filed a suit for pre-emption 
against the vendors and Jugal Kishore 
and as a result of the decree passed in 
the suit, they became entitled to the les- 
sor’s interest in the suit plot of land on 
August 13, 1945. 

2. Meanwhile the lessee Patel Milis 
Ltd. went into liquidation and Mehra 
was appointed voluntary liquidator of 
the Company on May 11, 1937 by a spe- 
cial resolution at a meeting of the credi- 
tors of the Company. Banaras Bank Lid, 
was the biggest creditor of the Company. 
So the liquidator negotiated the sale of 


‘all the assets of the Company to the 


Banaras Bank Ltd., for a sum of Rupees 
70,000 and on February 23, 1939 execut- . 


.ed an agreement of sale after receiving 
the consideration. The -lease-hold interest 


in the suit plot was also included as one 
of the assets in the agreement of sale. 
At a- meeting held on May- 4, 1939 the 
creditors accepted the final report of. the 


1980 
of committing murder of the deceased 
Francis particularly in view of the 


rutal injury caused on me chest of the 
deceased. 


6. As regards Al, Mr. Singh conced- 
ed that if the charge of unlawful assem- 
bly’ failed he would be only liable for 
having caused simple hurt by sharp cut- 
ting instrument, namely knife and would 
have to be convicted under Sec. 324. In 
fact his conviction under Sec. 324 by the 
High Court and sentence of 3 years’ R. L 
has not been challenged by the learned 
counsel for the appellant and we uphold 
the same. 


7. As. regards A3, there is clear evi- 
dence of P.W. 1 which is supported by 
other witnesses also that A3 had beaten 
him on the back and shoulder with stick. 
“The doctor also found the injuries on the 
back and shoulder of P.W. 1 only in the 
nature of abrasions and were) therefore, 
simple. 


8. We, therefore, uphold the convic- 
tion of A3 under Sec. 323 but reduce the 
sentence to the period already served 
and in lieu of the sentence remitted we 
impose a fine of Rs. 500 and in default 
one month’s rigorous imprisonment. The 
entire fine, if wl hansen gaa mati tear to 
P.W. 1 as compensation. 


§ As regards A4 and A5, there is 
really no-evidence to connect them: with 
the assault either on the deceased or on 
the injured witness P.W. 1. No overt act 
has been ascribed to A5. So far as Aí 
is concerned it is alleged by P.W. 1 that 
he had beaten him with a stick on the 
left knee but the doctor does not find 
any such injury. In the F.I.R. also P.W. t 
did not at all mention that he was as- 
saulted by A4 on the knee. For these 
reasons, therefore, we agree with Mr. 
Singh that accused Nos. 4 and 5 cannot 
be convicted. In view of our finding that 
there is no evidence to substantiate the 
charge regarding the existence of an 
unlawful assembly of the accused per- 
sons, we acquit all of them of the charges 
under Sections 149,. 148 and 147. A4 and 
A5 are also acquitted of all the charges. 
Conviction and. sentence of A2 under 
S. 302, LP.C. are affirmed and those of 
Ai under Sec. 324, I.P.C. are also con- 
firmed. Appeals arising out of Special 
Leave Petitions are accordingly allowed 
io. part eee disposed of 
ecceane sy: 

2 Order accordingly, 


nnn anne, 


Narendra Bahadur Tandon v. Shanker Lal 


terest. 
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(From: AIR 1967 All 405) 
= N. L- UNTWALIA AND 
= O. CHINNAPPA REDDY, JJ. 
Me Appeal No. 575 of 1870, D/- 25-1- 


. Narendra Bahadur Tandon, Appellant 
v. Shanker Lal (Since deceased) by Lrs., 
Respondent. 


(A) Transfer of Property Act (1882), 
S. 53-A — “Any person clai under 
him” — Successor-in-interest of lessor 
“a never be a person claiming under 
essee, 


The right under S BIA is available 
against the transferor effecting incom 
plete transfer and any person cl 
under him.-‘The successor-in-interest of a 
lessor can never be said to be a person 
Claiming under a lessee making an in- 
complete transfer of the lease-hold in- 
(Para 6) 

One H the original owner of land 
granted permanent lease of suit plot to 
a company. H transferred his interest to 
B who subsequently transferred to J. 
One S became entitled to H’s interest in 
suit plot by virtue of a pre-emption de- 
cree against vendors and J. The Com- 
pany went into liquidation and the volun- 
tary liquidator transferred the lease-hold 
rights -to a creditor bank which also went 
into liquidation. The official liquidator 
transferred the lease-hold interest to N 
the defendants. In suit by S against N 
for possession of suit plot: 


Held that S. 53-A of the T. P. Act was 
not attracted to the present case. AIR 
1967 All 405, Affirmed. (Para 8) 


(B) Companies Act (1913), Ss. 209-H, 
212, 244-B, 194 — Dissolution of Com- 


pany — Liquidator cannot represent 
Company and execute registered sale 
deed. 


After the Company is dissolved the 
liquidator cannot thereafter claim to re- 
present the Company and execute a re- 
gistered deed of sale. Once the Company 
is dissolved it ceases to exist and the 
liquidator cannot represent a non-exist- 
ing Company. If the liquidator is to dis- 
charge ahy.duty or perform ‘any func- 
tion on behalf of the dissolved Company 
he should have express statutory ` autho- 
rity. The Companies Act 1913 contained 
no provision enabling the liquidator to 
do any act on behalf of a dissolved Com- 
Companies Act 
1913 enjoined the liquidator as soon as 
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Where the medical evidence showed 
that one of the injuries caused by tha 
accused was on the chest which ' cut a 
part of the thoracic Aorta which. w 
main portion of the heart and also, frac- 
tured 8th and 9th ribs on the right side 


of the chest and that injury was suffi- 
cient in the ordinary course of. nature 


to cause death, the accused was guilty 
of murder and the case would not fall 
either under Part I or Part II of S. 304, 
(Para 5) 

JUDGMENT:— This is an appeal um- 
der Section 2 of the . t af 
Supreme Court (Appellate) Jurisdiction 
Act, by the Appellant Mariadasan who 
was accused No. 2 in the trial Court, 


The other four accused persons, namely 


Al (Varuvel), A3 (Ambrose), A4 (Praka- 
san) and A5 (Maria Sebasthiyan), have 
filed a petition for special leave 
against- the order of conviction 
and sentence recorded by the High 
Court. The trial Court acquitted 
the ‘accused: of all the charges name- 
ly Sections 302/149, 307/149, 148, 147 etc, 
The State filed an appeal before the 
High Court which .-reversed the judg- 


ment of the trial Court and convicted | 


Maridasan, Accused No. 2, under S. 302 
to imprisonment for life, under S. 324/ 
149 to 3 years R. L, under Section 148, 
also to three years’ R: L (sentences to 
run concurrently). 

2. So far as the other accused were 
concerned the High Court convicted ac- 
cused No. 1 under Section 324 to three 
years’ R. I. and to the ‘same sentence 


under Section 148; Accused No. 3, under - 


Sec. 324/149 to three years’ R. L Accus- 
ed No: 4 was also - convicted - similarly. 
AS5 was convicted under Section 147 
to two years’ R. I. and’ under S. 324/149 
to 3 years. The Special Leave Petition 
filed by Accused Nos. 1, 3, 4 and 5 were 
ordered to be heard along with this ap- 
peal and we hereby grant special -leave 
so that the applications of Al, A3, A4 
and A5 may be disposed of also by this 
judgment. 

3. We have heard the counsel for. the 


parties and have also gone through the 
judgment of the trial Court and the High 


Court. Mr. B. P. Singh, with his usual. 


fairness, brevity and ingenuity has 
frankly conceded that in the state of evi- 
dence it is not possible for him to press 
the case of accused No. 1 and so far as 
the accused No. 2 was concerned he 
argued that conviction under Sec. 302 
was wrong as his case squarely falls un- 
der Section 304, Part I or Parto of 
LP.C. 
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4, As regards accused Nos. 4 and 5, 
the learned counsel submitted that there 
was no. legal evidence against them. The 
occurrence took place _on the 27th of 
December, 1970 and was a result of- an 
earlier dispute between .the parties in 
which certain threats are said to have 
been given. A report was made regard- 
ing the threats before the police station 
and some time in the afternoon, while 
P.W. 1 was returning from the Church 
he was surrounded by the five accused 
but nothing of much consequence hap- 
pened at that time. In the evening, af 
6 pm. on the date of occurrence, it ap-. 


knife .and inflicted knife injuries to him, 
According to the evidence of P.W. 1, 
A3 had beaten him on. the shoulder with 
a stick and A4 had given a beating to 
P.W. l on the left knee. No overt act was 








no satisfactory evidence to prove 
formation of any unlawful assembly a 
any time with the common object of as- 
saulting or killing either the dece 
Francis or P.W. 1. The whole fight start- 
ed suddenly on the spur of the moment 
in a heat of passion and, therefore, the 


these reasons, therefore, we agree wit 
Mr. Singh that. there is no evidence _ to 
support the conviction of rioting unde 
Section 149, 148 or. 147, LP.C. as record- 
ed by the: High Court.. - 


= §. Coming to-the individual acts, 

far as A2 is. concerned the medical evi- 
dence of P.W. 9 shows that one of the 
injuries caused by A2 was on the chesf 
which cut a part of the: thoracic Aorta 
which was main portion of the heart 
and also, fractured 8th and 9th ribs 

the right side of the chest. According 
the doctor this injury was sufficient in 
the ordinary course of nature to cause 
death. Having regard, therefore, to th 
nature of the injury and the vital and 
delicate part of the body at which if was 
aimed, we are unable to agree with Mr. 
Singh that the act of A2 could in an 
way fall under Sec. 304, Part I or Part IL 
The High Court was, therefore, absolute- 
ly correct in holding that A2 was guil 


1880- 
' fore, the first contention raised by learned 
counsel for Reddy must be rejected. — 


29. It was then contended that 
order was mala fide and passed 


the 
use 


Res dee ie 8, the Chief Minister of — 


Pradesh bore serious animus 
idasi Reddy and wanted him to do cer- 


tain things which he a E pe 


. he was compulsorily retired. Apart fro 
the fact that all the allegations regarding 
mala fide stood withdrawn as indicat 
- “in the earlier part of the judgment it is 
‘alleged in the counter-affidavit and this 
averment ‘has not been before 
us that on 5-12-1970 the followin 
was filed on behalf of Reddy 
‘High Court: 
' “The a EE rithdraws the writ 
| tion mcluding the allegations against 
Ke Hon'ble Chief Minister of Andhra 
Se dees The alee aparon may kindly 


Memo 
the 


Furthermore, ee 
P. 72 Vol. IV contains a letter 
the If Government Pleader on iA 
5 0 the relevant part of which 
e A 
Ady are petition m He eg 
vocate e oner. He 
° abo he a 


gned order as held 
e order and does not p 


drawing the al 


et i adven at r N hin was 
oreover, it respondent iNo. 5 was 
really inimically disposed towards Reddy 
ae would hae have either dropped the 
epartmen or reinstated serge: 
or fae iasa et i to the 
D. I. G. Furthermore, the Chief Minister 
Mr. K. Brahmanand Reddy has himself 


by Reddy. The -assertions e in the 
idavit are fully by circum- 
stantial evidence: : the conduct of 
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ity 


counter-affidavit at 


Criminal A 
.No. Nil of 1980, D/- 1 


. 149 — No 
unlawful 


. S. C. 578.. 
Reddy- himsel. For these reasons, there- 


‘fore, the second contention ies g the | 


im ed order being mela 
rejected. g 


31. The result is that all the conten- — 
tions raised by counsel for Reddy fail 
We are clearly of the opinion that the 

erea Sor 


and ‘was 
nd sa i sane wh the 
Shyamlal’s case up to Sinha’s and 


'Nigam’s cases (supra) discussed above. 


$2. We, therefore, allow the appeals, 
set ‘aside the order of the High Court and 
restore - the impugned er retiring 
Red In the circumstances of 
the pie there pel be no order as to 


costs. 
Appeals allowed. 


AIR 1986. SUPREME COURT 578 


(From: Madras) 
S.. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 
Appeals Nos, 14 of 1975 and 
17-1-1980. 
Mariadasan and. others, Appellants: v. 


State of Tamil Nadu, eau 


And © 


Saral, and others, Appellants Vs. 
State of Tamil Nadu, Respondent. 

(A) Penal Code (1860), Ss. 147, 148 and 

evidence as to forma of 
assembly . with common object 
—- Sudden fight on spur of moment — 
Accused cannot be convicted under Sec- 
tion 147, 148 or 149. Decision of Mad- 
ras High Court, Reversed. 

Where there was no satisfactory evi- 
dence to prove the formation of any un- 
lawful assembly with the common ob- 
ject of committing crimes alleged and 
the whole fight started suddenly on the 
spur of the moment in a heat of passion 
the accused though more than five in 
number, could only be lable for the 
individual: acts committed by them and 
could not be convicted under S. 149, 
148 or 147. Decision of Madras High 
Court, . Reversed. (Para 4) 


(B) Penal Code (1868), Ss. 302 and 304, 
Parts I and H — -Injury sufficient te 
cause death in ordinary course of nature 
caused on vital part of body-— Offence 
is murder — Part I or I of S. 304 not 
‘attracted. 
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tion has also 
able entry which was made in her con- 
—o -the Secretary of the 


Mr. Lekht, leamed counsel for the 
Union of produced the relevant re- 
cord of the t for our perusal. 
While doing so he frankly conceded that 
. there was nothing on the record which 


tent of sayin that the Government was 
not in a position to support that unfair 


order”. 

“The influence of extraneous matters 
will be doubted where the authority 
making the order has a their in- 
fluence. It will therefore be a gross abuse 
i al power to punish a person or des- 

er service career in a manner not 
S by law by patting a rule which 
makes a useful provision for the prema- 
ture retirement of government servants 
only in the ‘public interest’, to a purpose 
wholly unwarranted by it, and to arrive 
at quite a contradictory result. An admin- 
istrative order which is based on reasons 
of fact which do not exist must therefore 
‘be held to be infected with an abuse of 
These observations however, do not ap- 
ply to the fa the present case.. 


-:27. Lastly, Mr. Krishnam 
_ learned ound for Reddy he heavik relied 
on a decision of the Calcutta Hi 
in the case of Chief Security Officer 
` tern Riy. v. Ajoy Chandra pacobi ki 
SLR 660 a perusal of this d 
we are of the opinion that ee a was 
not 


correctly decided ‘as it is directly op- 
-to the ratio decidendi of T 
inha’s case (supra) where this Court held 
that the rule in question y exclu- 
des the principles of ice and, 
tharefore, it ia manifest that i e Calcutta 
Court was in error in basing its de- 
cision on rules of natural justice. The 
Calcutta Hi Court in this case had ob- 
served as — 

“Thus even if the Railway saithouttios 
had absolute right to retire the Respon- 
dent petitioner subject to the requirements 
as RARES oaa and n FE 
paragra pter XVI e. ne- 
ulao read with item 6 of the instruc- 







a 


tions in the Form in A dix XVIII in 
the admitted position: of the case,  viz:, 
adverse entries were into 


certain 
consideration in’ having him a erage 
- retired, the action as taken is thus- cer- 


Union of India.v. = Serag re 


find any material on 
that the 
Eas The Government of In 


oe BER 

ingles natura 
Soest cannot be a this 
a 


XVI read with teem of the ine 
tions in the Form in Aspendit XVII cox 


28. On a consideration of the authori- 
ties mentioned above we are oo eee 
there is no legal error in the 
order passed by the Government RIAT 


for Reddy that reading the 
order as a whole it contains an odour of 
victimisation, so as to make the order 
arbitrary. We are, however, unable to 
m ee ee 
er was in any way arbitrary 
India acted on the 
orders passed by the Home Minister con- 
considered the reoprt of 


- the Review Committee in its various as- 


pect. There is es to show that Reddy 

as victimised in way. On the other 
hand, a sions his service shows 
that he was always given his due. He was 
taken in the I. P. S. and allotted the year 


1952. He was oted to the selection 
apace also: at . proper time.. The order 
ef suspension was idrawn and the de- 


pa monl enquiry was dropped and the 


officer was reinstated and later promoted 
as D. L G. These facts completely mili- 
tate against the concept of victimisation. 
it that on an overall considera- 
tion of the entire history of the service of 
Reddy and the various stages through 
which he had passed it. was considered in 
the interest of a tion and to ensure 
better initiative and efficiency to retire. 
him im public interest. We are also unable 
to find any element of arbitrariness in the. 
impugned order. For these reasons, there- 


Union of India v. M. E. Reddy 
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There b ry retirement is not a punish- 
ment. There is no stigma in compulsory 
retirement”. a 


“The affidavit evidence is that the order 
of compulsory retirement was made- -in 
- public interest. The absence of recital in 
the order of compulsory retirement that 
it is made in public interest is not fatal as 
long as power to make compulsory re- 
tirement in public interest is there and the 
power in fact is. shown in the facts and 
circumstances of the case to have been 
exercised in public interest”. . 


In this case, the Court was considering 
the scope of Rule 36 Oe a 
indicated, is couched the same terms 
as Rule 16 (3). 


24.. Learned counsel for Redd heavi- 
ly relied on the decision of this in 
. the case of State of Uttar Pradesh v. 

Chandra Mohan Rie oe (supra) and con- 
tended that as the Government of India 
while passing tie im order had not 
Se report of the Review Com- 


Pa We have e through this decion 
and we are ‘unable 

tentions 
for Reddy 
is not an perdi 
decision of the Review Committee is bind- 


India should, before 
reg Rule 16 (8), consider report of 
e Review Committee whi 


ch is based on 

fal and complete analysis ‘of the history 

of the service of the em ray pe bel pr 
In the instant case, it aig 

that 


by the appellants in the High 
fag abt apoiabey e Review Committee was 


The confidential file placed before us 
also ‘clearly shows that on the note sheet 
the notes by the Secretary on the recom- 
mendations of the nevi Committee the 
Home Minister K. Brahmananda 
Reddy bes 54 his atures and 
has passed order that Reddy should 
be compulsorily retired Furthermore, in 


Nigam’s eee supra) referred to above 
what had weighed with the Court was 
that after the Review ge shod 

submitted its report to the Government, 
the Government ordered a cond Review 
Committee just in order to enable the 
Review Committee to give an adverse re- 
port against the officer concerned. Such a 


course of action was condemned and de- 


8. C. 571 


precated by this Court. In the instant 
case, however, there is no allegation Py 
Reddy that any second Committee 
ever appointed. Even so in- Nigam’s cate 
(supra supra) this Court did not depart 

e ratio laid down in Sinha’s case (supra supe 
and followed by lator cases but ob 


as follows:— 


“As stated earlier, even in Saar A 
compulsory retirement under R 6 (3), 
an order may be toed 


is arbitrary or mala fide. If, h owever, the 


23. The Court at page 581 of the Re- 
port clearly agi ate out that the instruc- 
tions issued the Government for con- 
stituting the Review Committee were not 
mandatory. We have already indicated 
above’ that this Court made it  Poaolutely 
clear that where a ‘person retired 
under Rule 16 (8) on the ground that. his 

integrity was in question, the observa- 
tions made by this Court would have no 

cation, In the greg it has been 


Reliance was also placed by learn- 
èd poten for Reddy on a recent deci- 
ee eee r 


R. Venkataraman Union of India, 
1979) 2 SCR 202: The facts of this case, 
are clearly distinguishable from 

the facts of the prevent case, In that case 
a a a Hagar ps o by this Court 
that the order reef Soer E EE 
; victimisation and the 


ho Caint Of ayina Mint be wes not te 
the impugned order 


d of these circumstances that the 
held that the order was mala fide 
and observed as follows:— 


the. appellant has pointed out in this 
examined in M Se ane th Pa 

e es 
mental oie erst Reade ata ch 
the Union Public Service kane tera 
Was ass and the Committee con- 


ociated, 
‘sidered her fit for promotion to the selec- 


tion grade subject to clearance in the de- 


It was in the back- . 


570 S. G. 


ciel Ollicar who Tor the reason tha he 
worked for seventeen years was 
oa member of the service when 

retirement was ordered. under Bihar 


Pension Rules of 1950 questioned the 
order under Art. 82 of the of 
India that. it was a ent within the 
meaning of Art. 81 (2) of the Constitu- 
tion of India”, 


and then relied on certain observations of rary 


Court in order to hold that the ter. 


mination of service of the officer casts a 

stigma on his character and attracts Arti- 
cle 311 (2) of the Constitution. The learn- 
ia cies ee Same oF tO ProD 

support 

that a judgment rendered by 7B Judges of 
the Supreme Court would over & 
judgment of smaller Rises So far this 
part of the concerned, there 
can be no doubt. But the learned "Judge 
aopean to have completely misconstrued 

EE RA x ener paid 
which was not a case of compulsory retire- 
ment at all, nor was it a case where the 
officer concerned was retired under a rule 
like Rules 56 (j) and 16 (8) as we have in- 
dicated in this case. On the other hand, 
in that case what ha 
officer was appointed as a temporary 
Munsif and er the terms of the noti- 
fication by which he was ebpolated it 
was provided that the appointment of 
temporary Munsif could be terminated b 
giving one month’s notice. The 

ourt it appears was not satisfied with 
work of Munsif and accordingly d decided 
to terminate his services. But the Chief 
Minister in one of his speeches on the 
floor of the House had made certain ob- 
servations implying that the services . of 
the Munsif were being terminated -on 
account of inefficiency and misconduct. 
In these peculiar circumstances, therefo 
this Court held that the termination o 
the Munsif even though he was a tem- 
ee EE ee there- 

ttracted Article 311 of the Constitu- 

tion. In this connection, the court observ- 
ed as follows:— i 


e a eee ae 
15, 1973 
Constitu- 
tion. The petitioner first been holding 
abies Saal posi ang an i rmanent 

ost for nearly seventeen years. 


services 
being held would inevitably lead the 
‘believe that his services had 


on account of in 


Union of India v. M.E. Reddy: 


| eer ae no a 


(1978) 1 SCR 304 as also 


A. I. BR. 
or misconduct. This did cast a stigma on 
his character’, : 


It is, therefore, manifest that the facts 
of this case anid the points involved were 
absolutely ee the facts of the 
case, The aforesaid case relied 
upon by the High Court would have ab- 
ication to the present 
cesar hl dy was neither a tempo- 
servant nor was his service terminat- 
ed. The ge f e of the Hi 
was, therefore, abso ately wrong in equat- 
ar rinciples of Du retirement 
the ae of See p! 3 
a tem empioyee 

under the rules. core 
semua xh the case of J. N. Sinha 
(supra was followed and casa oha on by 
ecisions of this Court in. the case 
of N. V. Puttabhattea v. State of Mysore 
in the case of 
te of Assam v. Basanta Kumar Das 

(1978) 3 SCR 158 at p. 167. 


22. A in the case of Tara Singh v. 
jasthan (1975) 8 SCR 1002 it was 
pointed aa that compulsory retirement 
under the provisions similar to R. 16 (8) can- 
not amount to a stigma, and the incidents 
cs etd retirement were adroitly 

summed up by Ray, C. J. who observed 
as follows:— 

“The right to be in public employment 
is a right to hold it according to rules. 
The right to hold is defeasible according 
to. rules. The rules speak of compulsory 
retirement. There is guidance in ‘the rules 


as to when such compulsory retirement is 
made. When ns complete 25 years 
of service the efficiency of such per- 


sons is impaired and yet.~it is desirable 
not to bring any e of inefficiency or 
incompetency, the ernment passes 
orders of such compulsory retirement. 
The Government servant in such a case 
does not lose the benefits which a Gov- 
ernment servant has already earned. These 
orders of compulsory retirement are made 
in public interest. is the safety valve 
of making such orders so Piat oo arb- 
itrariness or bad faith creeps in 


“There is no stigma in any of the im- 
orders of compulsory retirement”. 


The learned Chief Justice pointed out that 
having 


Taan to the safe contained 
in tbe particular! ae fact that the 
retirement was. in interest the 


safety valve of fe deere mala fide or 
in the order a clearl 


ea in the provisio itself. J. 
con e n 

-Sinha’s ee ee was endorsed ‘and 
ra also. 


In a recent decision of this Court 
es ee oe Marea Rahamohan 


This aspect was considered by ‘Court 
in the case of R. L. Butail v. Union of 
India; ade 2 SCR 55 and the matter is 
concluded by the v apt observations 
made by Hidayatullah, . J. who spoke 
for the Court and observed as follows:— 

“These rules abundantly show that a 
confidential report is intended to be a 
general assessment of work rmed by 
a Government servant subordi to the 
reporting authority, that such reports are 
maintained for the purpose of serving as 


data of comparative merit when questions 
of promotion, confirmation etc. . They 
also show that such rts are not ordi- 
narily to contain specific incidents upon 
which . assessments. are made ex in 
cases where as a result of any in- 
cident a censure or a warning is issued 


confidential reports are vitiated”. 


~ “It may well be that in spite of the 
work of the appellant being sati 


18. In this case the Court followed and 


en 
before us starting from 
ed the Police Service and after perusing 
the same we are unable to agree with Mr. 
Krishnamurty Iyer that the officer had a 

ess career. The assessment made by 
his superior officers from the very begin- 
ning of his service until the im 


that the reports show that he was 
-to be sometimes tactless, 


impolite, im- 
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cannot 
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rsonated, suffered from other infirmities 
though not all of them were of a very 
serious nature so as to amount to an ad- 


to him. mention that be- 
fore passing an order under Rule 16 (8) 
it is not an entry here or au entry there 
which has to be taken into consideration 
a ee oie tee r 
ture 0 oiticer e ; 
of his service that he puts in has to be 
considered from the point of view 
achieving higher standard of efficieacy an 
oe a ee 
ofti put e requisite num- 
ber of years of service. a a ie last 
Ap a sought to ae na 
throu a re tation made 
TA Sie Se 
appears was 
not above board. 


: exceptional 

which orders ma ea areal a eg cs 
A ule 16 (3), at any 

rule are’ 

from the choice of dis- 


ciplinary action which will also be o 
to Government”. eed 


Cy u Supreme Court considered the 
-of retiremen 


rent order of. a- Judi- 


$68 S. G. . 


“Notwi anything contained: in . 

HE t is of the opinion that dt isim tho pub” Do 

it is e 

lic interest so todo have the abs 

right to retire any ee ae A 

givin him notion of not lesa than tree 
in writing or three months . pay 

d allowances in lieu of such notice —: 


direct ent to which 
years, after he has attained the age of 30 
years. 
gy oo omie Ae Dena at- 
tained the age of years, 


supply to 

ramen to in Clause (e) who cates Gov- 

ernment service on or before 28rd July, 

1966 and to a Government servant refer- 

red to in Clause (f)”. 

poy popa Pee eae, = 
an a 

Court observed as follows: 

“ee Tae ee ano 

either specifically or by neces- 

sary implication excludes the oheann 

ok an e e PRINDE of aural ps 
tice then the court cannot ignore 


mentioned in the one of T is 
that the concerned auth must be of 
Se e lic interest to 


do so. If that authority fide forms 
that Opinion, ihe correctness of that opin- 
ion cannot ed ; 


e ao a ogui to con- 
ten e opinion has not 
formed ede hs Ga E 


collateral grounds or that it is an arbit- 
rary decision........ Compulsory retire- 
ment involves no civil consequences. ‘The 
aforementioned Rule 56 (j) is not intend- 


ly embodies one of the fot of the plea- 
odied in Article 310 


under the rule. In some cases, the - 
ernment may feel that a particular 
may be more y in public = 


peten 
the peters who is holding. It may be that 
. the-officer who is. holding the post is- not 
inefficient but the appropriate authority 
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ETRE A 
of. the rights 


-officer ma 


- RO 


- A. LR 


‘to have a more efficient offi- 
further be that in certain key 


able neresi mie require that a 
ed a ility and integ- 


good deal d deal of dea cee poate ite is in public 
off the same. Fundamen- 
olds the balance between 
the individual Aggie 
servant gre the interests of public. 
a minimum service is sriaeanteed 
fo the government servant, the govern- 
power to energise its machi 
make it more efficient by com- 
palen digg: a who in its opinion 
uld not be TAE De o 
The -observations above epia 
veal the object of this rule and lay down 
Goubttal integrity E o o compu 
ER can com 
retired. ander this rule. 


aa 


17. Mr. Krishnamurty appearing 
for kedis cubm tot tho one im- 
ed is passed on materials which are 


rae Aa would b have ee made in 


should have been 
the rules. 
This argument, in our opinion, appears to 
be based on a serious misconception. In 
the first place, under the various rules on 
the subject it is not every adverse entry 
or remark that has to be communicated 
to the officer concerned. The superior 
make certain remarks while 
© work and conduct of the 
ate officer based on his Fpa 
supervision or contact. Some of these rẹ- 
marks may be purely innocuous, or’ may 
be connected with is reputation of 
honesty or in cular offi- 
cer enjoys. A I indeed difficult if 
not im le to prove by positive evi- 
dence that a particular officer is dishonest 
but those who have had the opportunity to 
watch the performance of the said officer 
from close quarters are in a position to 
aor the nature and character not only of 
his performance but also of the reputation 
that he enjoys. The High Court has also 
laid. great stress on the fact that as ad- 
verse entries had not been communicated 
to Reddy, therefore, the order impugned 
is Ilegal. We find ourselves unable to 
with the view taken b 


learned counsel for R Moreover, the 
eet had denied in their counter-affi- 
vit at page 59 VoL H that there was 
adverse entry against the officer con- - 


assessing 
subordin 


1989 . 


to serious demoralisation in the Service 
and defeat the laudable object . which the 
rule seeks to subserve. If any ‘such case 
comes to the notice of the Government 
the officer responsible for advising. the 
Government must: be strictly dealt with. 
Compulsory retirement contemplated by 
the aforesaid rule is designed to infuse 
the administration’ with -initiative and 
inertia (sic) (energeia) so that it is made 
poignant and piquant, specious and subtle 
so as to mest the expanding needs of the 
nation which require exploration of “fields 
and pastures new”. Such a retirement in- 
volves no stain or stigma nor does: it 
entail any penalty or civil- consequences. 
. e rule merely seeks to strike a 
just balance between the termination of 
the completed career of a tired employee 
and maintenance of top efficiency in the 
dminjstration. 


diverse activities of the a 


_° 12y An order of compulsory retirement 
on one hand causes no prejudice to the 
a restfol life enjoying full perisiohany. end 
a e enjoying full. 

other Ee EE aa on ae Aart 
new animation and œ to o 
Services. The employees should try to 
understand the true spirit. behind the 
rule which is not to penalise them but 
amounts just to a- incident of the 
Service made in the larger interest of the 
country: Even if the employee feels that 
he has suffered, he sho derive suffi- 
cient solace and consolation from the fact 
that this is his small contribution to his 


country, for every good cause claims its 

18. These principles are clearly en- 
unciated by a series of decisions of this 
Court starting from Shyam Lal’s case 
1955) 1 SCR. 26 to Nigam’s case (1978) 1 
, 521 which will be. referred to here- 


14. In the case of Shyam Lal v. State 
of Uttar Pradesh (1955) 1 SCR 26 this 
Court clearly held that compulsory re- 
tirement does not amount to removal or 
termination nor does it involve any stigma. 
In ‘this connection, a Bench of 5 Hon’ble 
Judges of this Court observed as follows:— 


“There is no such element of charge or 
imputation in the case of compulsory re- 
trement. The ‘two requirements for com- 
pulsory retirement are thatthe officer has 
i ap er pin cat Hil igi ee 

at it is in the c interest to di 
A Ee a e services. It is true that 

3; power of compulsory retirement may 
be used when the authority exercising 
this power cannot substantiate the mis- 
conduct which may be the real cause for 
taking the action but what is important to 
note is that the directions in the last sen- 
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. and 
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tence in Note Ll to Article 465-A make it 
abundantly clear that an imputation or 
ae is not in terms made a condition 
for the exercise of the power. In other 


“The more important thing is to see 
whether by com retirement the 
officer loses the benefit he has earned as 
he does by dismissal or removal. 


The foregoing 
leads us to the conclusion that a compul- 
sory retirement does not amount to dis- 
missal or removal therefore, does . 
not attract the isions of Article $11 
ef the Constitution or of Rule 55”. 

15. The same ciple was reiterated 
by another Bench of 5 Hon'ble Judges of 
this Cc in the case’ Shivacharana 
Singh v. State of Mysore, AIR 1965 SC 
280. In this case, the was consi- 
dering the scope of Rule 285 which was 
almost in the same terms as Rule 16 (3) 
ee ee ent servant 

be retired after completing quali- 
pe ee ee 

e age of 50 years if such retirement 
was considered in public interest. In this 
ee the Court observed as fol- | 


“It would thus be clear that though the 
normal age of retirement under R. 95 (a) 
is 55 years. under R. 285 it is competent 
to the Government to retire compulsorily 
a government servant prematurely if it is 


. thought that such premature retirement 


is necessary in the public interest ...... 
TPD Mr. Venkataratga Iyengar contends 
that this Rule is invalid, it con- 
travenes Art. 14 as well as Art. 16 (1) of 
the Constitution. In our opinion, this con- 


_fention can'no longer be entertained, be- 


cause it is concluded by a long series of 
decisions of this Court”. | : | 
Even the constitution of the i- 
sions concerned was upheld by this Gourt. 
16. The lea case on the subject 


(j) which is also worded in the same 
raion as Rule 16 (8). Rule 56 (j) runs 
us:— E g 


566 S. C. 


It may be noted here that the provision 
gives an absolute right to the Govern- 
ment and not merely a discretion, and, 
therefore, impliedly it excludes the rules 
of natural justice. It is also not ted 
in the present case all the conditions 
mentioned in Rule referred to above have 
been complied with. It- is a different 
matter that the Reddy is 


shall deal later. : 


9. On a of the impugned 
orae pupae y the Government of India 
ar that the ord ] 


Rule 16 (3). It is now well settled by a 
long catena of authorities of this Court 
that ‘compulsory retirement after the em- 
ployee has put in a sufficient number of 
years of service having qualified for full 
pension is neither a punishment nor 3 


stigma so as to attract the provisions 
Article 311. (2) of the Constitution. In fact, 
aor an employee ahr for 25 to 
years and is retired on pensionary 
any real prejudice, The object of the Rule 
any re ce. Ihe object e © 
is to weed out the dead wood in order 
to maintain a high standard of reg 
and initiative in the State Services. It 
is not necessary that a good officer may 
continue to be efficient for all times to 
come. It may be that there may be some 
officers who may possess a better initia- 
tive and higher standard of efficiency and 
if given chance the work of the Govern- 
ment might show marked improvement. 
In such a case com retirement of 
an officer who fu 
Rule 16 (8) is undoubt 


fo pe pulsorily retired in public in 
‘com cin- 
ae 4 reactied 


fag end a career their retire- 
ment wo not cast any aspersion nor 
does it entail any civil 

course, it may be said that if such officers 


were allowed to continue they would have. 


drawn their salary until the usual date of 
retirement. But this is not an absolute 
t which can be claimed by an officer 


who has in 80 years of service or has 
attained the age of 50 . Thus, the 
general impression which is carried by 


most of the employees that compulsory 
retirement under these conditions imvol- 
ves some sort of stigma must be com- 
pletely removed because Rule 16 (8) does 
nothing of the sort. | 
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consequences. Of | 


A.L R. 


Fee TT philoseoby of Rue 16 (3) 
p e 

and other similarly worded provisions 
Rule 56 (j) and o rules relating to the 
Government ‘servants. It cannot be doubt- 


ed that Rule ee oe eee 


of the facets of the doctrine of pleasure 
incorporated in Article 810 of the Con- 
stitution and is controlled only by those 
contingencies which are expressly men- 
tioned in Article 311. If the order of re- 
tirement under Rule 16 (8) does not attract 
Article $11 (2) it is manifest that no stigma 
or punishment is involved. The order is 
pa by the highest authority, namely, 
e Central Government in the name of 
the President and expressly excludes the 
erp oon of rules of natural justice as 
indicated above. The safety valve of pub- 
lic interest is the most powerful and the 
strongest safeguard against any abuse 
or colourable exercise of power under 
this Rule. Moreover, when the Court is 
satisfied that the exercise of power under 
the rule amounts to- a colourable exercise 
of jurisdiction or is arbitrary or mala fide 
it can -always be struck down. While exa- 
mining this aspect of the matter the 
Court would have to act only on the affi- 
davits, documents, annexures, notifications 
and other papers produced before it by 
the parties. It cannot delve deep into the’ 
dential or secret records of the 
Government to fish out materials to prove 
that the order is arbitrary or mala fide. 
The ers has, however, the a E 
power subject to any privilege or claim 
that may be made by the State, to send 
for the relevant dential personal file 
of the Government servant and peruse it 
for. its own satisfaction without using it 
as evidence. 


11. It seems to us that the main object 
of this. Rule is to instil a spirit of dedica- 
tion and dynamism in the working of the 
State Services so as to ensure purity and 
cleanliness in the administration which is 
the paramount need of the hour as the 
Services are one of the pillars of our great 
democracy. Any element of constituent 
of the Service which is found to be lax 
or corrupt, inefficient or not up to the 
mark or has outlived his utility has to be 
weeded out. Rule 16 (8) provides the 
ay for achieving this object. 
We must, however, hasten to add that 
before the Central Government invokes 
the power under Rule 16 (8), it must take 
particular care that the rule is not used 
as a ruse for victimisation by getting rid 
of honest and unobliging officers in order 
to make way for incompetent favourites 
of the Government which is bound to lead 
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_ed. Advocate-for the petitioner. therefore 


desires to withdraw the writ pion. The | 
as 


writ petition is therefore 
withdrawn” 


As a.result of these developments the 
. departmental proceedings ‘against Reddy 
were dropped. and he was given Selection 
Grade which appears to have been with- 
held because of the order of suspension 
‘passed against Reddy. On 27-4-1971 Reddy 
was given the Selection Grade with re- 
E e effect 6-6-1969. There- 


following en 


‘ made in the ual Confidential Report 
of Reddy — 
“He is under Allegation 


against him is that he concocted a. case 
against Venugo Reddy (attempt to 
rape) to please then Inspector General of 
Police A. K. K. Nambier. There is also 


a strong suspicion about his integrity. The 


Anti-corruption Branch are enquiring into . 
enquiry allegations -` 


the allegations. In this 


_ are proved’. 


were dropp- 
ed and Reddy. bl SAT aces as cts 
- Inspector General of Police he made a 


-. “The Government, after careful Sie 
sideration, have decided that as the state- 
factual it would be sufficient ‘if 


lete emolishes the case m 
comp demolishes th of mala 
fide pleaded by Reddy against Mer. K. 
Brahmanand Reddy, respondent No. 3 in 
the Miaa OE a aoe E Mr. K. Brah- 
manand Reddy had or ape against 


vooo Union of India v. M; E..Reddy’. 5. us 


‘Service 


ment) Rules, -1958 which 


. an order com 
. ment servant is passed: 


 § C. BOB 


allegations: made. by the State of Andhra 
esh on the nE 1975 a Re- 


Siil Home S g ea te 
, Home Secretary an e 

pete Cenel of Police considered vari- 

ous cases of police officers including the 


. case of Reddy and made their recommen- 


dations. On llth S er, 1975 the 
Government of India considering the 
report of the Review 
compulsory retirement of Reddy in public 
interest on the expiry of three month? 
notice from the date of service of order 
on him. This order was passed by the 
Central Government in consultation’. with 
the State Government e rena ter refer- 
red to, as the impugned order) and may 
be extracted thus:— l 

“In exercise of the powers conferred by 
sub-rule (3) of Rule 16 of the AIl India 
Services th-cum-Retirement) Rules, 


ea the President, in consultation with 


ee to order the retirement of Sri M. 
. Redd 


7. This order purports to ‘have 


-cum-Retire- 
reads’ as fol 
“16 (3) The Central Government, in con- 
sultation with the State Government, may 
require a member of the Service who has 


com 30 years of qualifying service 
os ae ee of $5 years 


‘to retire in the public interest provided 


that at least three months’ previous notice 
pe b given to the member 


8.. An analysis of this Rule clearly 
shows that the following essential in 
dients of the Rule must be satisfied hefore 


pulsorily retiring a Govern- 


„l That athe member of the Service must 
e com years of qualifying ser- 
vice or the age of 50 sare (a8 modified 
by notification dated 16-7-1969); 

2. That the ee ee 


‘servant .- 
. Fard 


3. That the order must be passed in 
public interest; 

4. That three months’ previous notice 
in writing shall be given to the Govern- - 
ment servant concerned before the order | 


a a a ae 
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- considered’ from ‘had : all the ` 
higher standard of 
, respondent No. 3 in the High 


(Ca, 


Overruled; Jud 
591-592 of aby, D/- 


erred: Chronologi aras 
cas 2 SCR 202: AIR 1979 49 : 1878 
IC 1641 = 


(1978) 1 SCR bal: AIR 1977 SC 24 


C 1928 13, 18, 24, Bi 
(197) 1 SCR 1092: ATR 1676 SC 2581: 
1976 Lab IC 


l 280 B 
(1955) 1 SCR 20: : AIR 1954 SC 369: 1954 
18, 14, 31 
Mr. f R. ear ers Advocate (M/s. R. 
a es te eas 
Maree m o 
ith him) (nC. A- Sr. Advocate 
: Mn G a Rao, ao, “Advocate ye 
in 0 1977), 
aay ie Mr. T. 
.. Advocate 
cate with him), for Respondents, 


FAZAL ALI, J.+— These two 1o appa 
(one by the State of. Andhra — 
the other by the Union of India) by certi- 


ficate are against a 
fae udgment of the Andhra Pradesh 

urt dated 17-11-1977 confirming 
reg decision of a by the Gen Judge . ag which 


sg weet No. T (he to 
as Reddy) from service in public interest 
writ petition filed be- 


= ee r 
ry narrow compass arly in view 

of he fact that we have decided not to 
go ato the p a ae fide Lae 


ee, sens 
the: 


Eee ee a h 
affects the order im passed 
3 oe at pugn 


3. ‘Reddy started his career in’ the 
Police _ Service as 


14th August, 1967, but the award of the 
President ‘Police Medal was withheld io 
iay was placed under i e 
ernment on 11-8-I soon 
relent enquiry into a number of 
ade against him. It is not 


4. In 1969 Reddy filed a writ petition 
in the Andhra Pradesh 


large number of allega E mE 

the plea of malice were made by rany 

The writ petition was 

High Court which an ees J ated 

17-7-1969. staying further 

agree a written statement by Reddy 
charges framed against him 


Government ented to High 
Court that it had ded to withdraw 
the order of the 


suspension and reinstate 
respondent No. 1, Reddy. The State Gov- 
ernment ae) ee the order 
pel diese cted that the period 

may be treated as on duty. 


f suspension 
Thereafter Reddy. filed an epee be- 


se eel Court seeking permission to 


arlene 
agamst 

Saree 3 in the 

the of ra M 

e prayer o an Ta 

ate 

lowing order:— 

“It seems that orders reinstating the 


` petitioner and virtually cancelling the sus- 
. “pension 


order are’ béing issued. The learn- 
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Pete ionic Rr aaa ae 
first principles, be respected.. 

But in our opinion, there is no absolute 
rule of law, or even a rule of prudence 
.which has ripened into a rule of law, 
that a dying declaration unless corro- 
borated by other independent evidence, 
is not fit to be acted upon, and made the 
basis of a conviction.” P 


. 11. In this case this Court did not 
approve of the law laid down in the 
earlier decision which is reported in AIR 
1953 SC 420. To the same effect is a later 
decision of this Court in .the case of 


ssemma 


Tarachand Damu Sutar v. The State of 


Maharashtra, ((1962) 2 SCR 775) which 
is a decision rendered by five Judges of 
this Court which has also taken the view 
that once a dying declaration is found 
to be true, it can be acted upon without 
any corroboration. Thus, the view taken 
by this Court by the three Judges in AIR 
1953 SC 420 stands overruled by this deci- 
sion. Same view was taken by this Court 
in the case of Munnu Raja v. State- of 
M. P., ((1976) 3 SCC 104) which' has been 
relied upon by Mr, D. Mookerjee, coun- 
sel for the State, —. 


' 12. There are a number of later deci- 
sions of this Court also to the same effect 
but it is unnecessary to multiply autho- 
rities., H is thus manifest that a person 
on the verge of death is most ` unlikely 
to make an untrue statement unless 
prompted or tutored by his friends or 
relatives. In fact the shadow of imme- 
diate death is the best guarantee of the 
truth of the statement made by a dying 
person regarding the causes or circum- 
stances leading to his death which are 
absolutely fresh in his mind and is un- 
tainted or discoloured by any other con- 
sideration except speaking the truth H 
is for these reasons that the Statute (Tha 
Evidence Act) attaches a special sanctity 


ment of a dying person 

of careful scrutiny applied by the Courts, 
it becomes a most reliable piece of evi- 
dence which does not require any corro- 
boration. Suffice it to say that it is now 
well established by a long course of deci- 
sions of this Court that although a dying 
declaration should be carefully scrutinis- 
ed but if after perusal of the same, the 
Court is satisfied that the dying declara- 
tion is true and is free from any effort 
to prompt the deceased to make a state- 
ment and is coherent and consistent, 
there is no legal impediment in found- 
ing the conviction on such a dying decla- 


ration even if there is no corroboration, 


Union of India v, M. E Reddy | 


Civil Appeals 
D/- 19-9-1979. 


S.C. 563 
138.. For these reasons, therefore, wa 


find ourselves in complete agreement 


with the opinion of the High Court that 
even excluding the evidence of the eye- 
witnesses, the dying declaration is true 
and reliable and sufficient to found ths 
conviction of the appellant. 

14. For these reasons therefore the 
appeal fails and is accordingly dismissed, 





AIR 1989 SUPREME COURT 
= 1980 Lab. I. C. 221 - 
(From: Andhra Pradesh)” 
S. MURTAZA FAZAL ALI AND — 
A. P. SEN, JJ. 
Nos. 12 and. 18 of 1977, 


563. 


Union of India etc., Appellants v: M E. 
Reddy and another, Respondents. 

(A) AIl a Services (Death-cum-Re- 
tirement) Rules (1958), R. 16 (8) — Order 
of com retirement of servant 
in public interest — Order does not cast 
— Rule expressly excludes 


of 1976, Jors 17-11-1977 (Andh Pra), Re- 
versed. l (Para 27) 


(B) All India. Services (Death-cum -Re- 
tirement) Rules (1958), R. -16 (8) — Order 
of com . retirement — Confidential 


Judgm in 

W. A.-Nos. 591-592 of 1976, D/- 17-11-77 
(Andh Pra), Reversed. 

The confidential reports can certainly 

be considered by the appointing autho- 


rity in passing the order of retirement 
under R. 16 (8) even if are not com- 
to the concerned, The 


binding on the Governnient of India, All 
that is mg Pach T gee aes of 
India should, passing an order 
pee 16 (8 TE on a gh the 


ch is based on full . 


and complete analysis of the history of 
the service of the employee saya 
l (Paras 24, 27) 
- It is not an entry here or an entry there 
which has to be taken into consideration 
by the Government but the overall pic- 
ture of the Officer during the long years 
Tae ee tes ein aie be 


° Nos. 591-592 of 1976, D/- 
Tid (Andh Pra).) 
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regarding the state of mind of the de 
ceased. It has been held by this Court in 
several cases that whenever a particular 
view taken by authors of medical furis- 
prudence is. adumbrated, the same mus? 
be put to the doctor to assess how -far 
the views taken by the experts apply to 
the facts of the particular case. On the 
other hand, the last certificate given by 
the doctor towards the end of the dying 
declaration that the patient became semi- 
unconscious clearly shows that the de- 
ceased was fully conscious when hse 
started making the dying declaration be- 
fore the doctor, For these reasons there- 
fore, the first ground taken by the ap- 
pellant fails and is not tenable. As to 
the second ground, namely, that the dy- 
ing declaration was incomplete, we are 
unable to accept this contention because 
we find that the deceased Antarjami 
could. not answer the last question which 
was “what more you want to say”, be- 
cause he became. semi-unconscious and 
was unable to answer any further ques- 
tion. A perusal of the entire dying decla= 
ration would clearly show that the doc- 
tor had asked all the necessary questions 
that could be asked from the deceased 
and the last question was merely in the 
nature of a formality. It is obvious tha? 
having narrated the full story there was 
nothing more that the deceased could 
add. We are therefore unable to hold 
that the present dying declaration is an 
incomplete one. Reliance was placed by 
the counsel for the appeliant on the case 
of Cyril Waugh v. The King, 54 CWC 
003 wherein it was held that no reliance 
could be placed where a dying declara- 
tion was incomplete. Reference to the 
facts of the case would show. that the 
statement made by the deceased was 
really incomplete inasmuch as the de- 
ceased was unable to complete the main 
sentence where he was trying to de 
scribe the genesis and motive of the 
occurrence, The deceased in that case 
stated as ‘when he fired the shot, hs 
missed the other man, The man has an 
old grudge for me simply because...» 
It is clear from the statement of the de- 
ceased in that case that the deceased 
wanted to give the motive for the occur- 
rence and other relevant facts which he 
could not say before the dying declara- 
tion was closed, This case therefore 
would have no application to the facts 
of the case. 

9. As regards the last contention that 
the deceased had implicated some other 
persons also shows that it was not true, 
“iwe have already pointed out that merely 
because some other persons were named 


- Kusa v. State of Orissa 
.and not challaned would not by i 


less corroborated should. not be 


ATR. 


ee ae 

tion. Finally on the question of law, 
wao argued MEt a dying erlar tian un 
a 
upon, Reliance was placed on a decision 
of this Court. in Ram Nath Madhoprasad 
v, State of M. P., AIR 1953 SC 420 af 
p. 423, This decision, no doubt, supports 
the contention of the appellant but since 
then this Court has from the 
view taken in the case referred to above 
and has held that if the dying declara- 
tion is believed, if can be relied upon 
for convicting the accused even if there 
is no corroboration. 


16. In Khushal Rao v. The State 
of Bombay, 1958 SCR 552 at pp. 563-564, 
it was pointed out that S. 32 (1) of the 
Evidence Act attaches special sanctity 
to a dying declaration and unless such a 
dying declaration can be shown to be 
unreliable, it will not affect ita admissi- 
bility. It was further held that although 
a dying declaration has to be closely 
scrutinised, once the Court comes to the 
conclusion that it is true, no question of 
corroboration arises, In this. connection, 
cor eee ae following observa- 


“The Legislature in ite wisdom has 
enacted in S. 32 ir) of the Evidence Act 


ot tena tement is made by a 
person as to the cause of his death, or 
as to any of the circumstances of the 


transaction. which resulted in his death, 
in cases in which the cause of that per- 
son’s death comes into question’, such 4 
statement written or verbal made by a 
person who is dead (omitting the un- 
atest words) is itself a relevant fact. 


examination is to test the veracity of the 


‘statements made by a witness. In the 


view of the Legislature, that test is sup- 
plied by the solemn occasion when it was 
made, namely, at a time when the per- 
son making the statement was in danger 
of losing his life. At such a serious and 
solemn moment, that person is not ex- 
pected to tell lies; and secondly, the test 
of cross-examination would not be avail- 
abie. In such a case, the necessity of oath 
also has been dispensed with for the 
same reasons. Thus,.a statement made 
by a dying person as to the cause of 
death has been accorded by the Legisla- 


1988 
sons who were tried by the. Sessions 
Judge with the result mentioned above, 

'4. It appears that the trial Court 
after considering the evidence of the 
eye-witness examined before it came to 
a clear finding that none of the eye-wit- 
nesses were reliable and hence the ac- 
eused could not be convicted on the basis 
of their testimony. One of the main con- 
siderations which weighed with the trial 
Court in coming to this conclusion was 
that in’ view of- the dying declaration — 


Ex. 9 made by Antarjami, the evidence. 


of the eye-witnesses becomes improbable, 


‘and is in fact falsified. The learned Ses-. 


sions Judge also disbelieved the dying 
declaration as it a gest err with 
‘the oral evidence. 
here that the Ga . Judge committed 
an error of law in rejecting the dying 
declaration because if the evidence of 
the eye-witnesses was to be rejected on 
the ground that it was inconsistent with 
the dying declaration then it would in 
the circumstances not necessarily follow 


that the. dying declaration was also un- 


reliable and unworthy of credence. 


5. The High Court while endorsing 
Ehe findings of the -trial Court that no 
reliance could be placed on the eye-wit- 
nesses appears to have founded the con- 
viction of the appellants mainly on the 
basis of the dying declaration — Ex. 9 


recorded by. Dr. Mohanty on 3-12-1968 . 


at the hospital. The High Court has 
given cogent reasons for holding that the 
dying declaration is absolutely true and 
reliable and was sufficient to establish 
the prosecution case against the appel- 
lants. We have also gone through . the 
entire dying declaration — Ex 9 very 
carefully and we find that the statement 
made by Antarjami is straightforward, 
rational, consistent and absolutely co- 
herent. There appears to be a ring of 
truth in the statement made by Antar- 
Jami. Counsel for the appellant has fair- 
ly conceded that there is no evidence 
whatsoever to indicate that there was 
any possibility of prompting the deceas- 
ed to make a tainted statement. The dy- 
ing declaration was attacked by the 
counsel for the appellant on three 
grounds. In the first place, if was sub- 
mitted that as the deceased Antarjami 
was in a state of shock, it was unsafe to 
rely on the dying declaration; secondly 
t was contended that as the dying de- 
claration was incomplete, it should not 
be acted upon and thirdly it was point- 
ed out that Antarjami had implicated 
. some persons other than the accused also 
1980 &:€./33 IV G—6 ` 


Kusa v. 


. might mention 


‘the doctor 


‘ment made by Antarjami clearly reveals 


the fact that the deceased was fully con- 
scious and was not suffering from 
confusion or hallucination, The d 
has -clearly stated the motive for the 
currence namely dispute about the 
tition.. He has also named the four 
pellants and stated that he and his bro- 
valies 


was saying 
were left out from the category of accus- 
ed in the F.LR. or the challan may be 
due to ulterior motives, 

7 Dr. Chitale however relied on a. 
passage in Taylor’s ‘Principles and Prac- 
tice of Medical Jurisprudence’ — Twelfth 
Edition particularly on the following 
sar 

“Assess very carefully the mental con-, 
dition of rei patient. When shock ensues 
upon violence, especially when severe 
loss of blood or some grievous head in- 
jury is leading to death, the intellect of 
the dying person becomes confused. If 

observes. any wandering or 
want of clearness in the mind of the 
patient, he must mention it in connec- 
tion with his evidence; but this does- 


‘pot absolve him from his duty, although 


it should make him particularly careful 
when interpreting his notes.” 

8 We are unable to place any reli 
ance on these observations in absence o 
any See pui to. the: dotor By -th 
accused in cross-examination regard- 
img the view epres by the aut 
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carefully scrutinised but if after perusal 
of the same, the Court is satisfied that 
the dying declaration is true and is free 
from any effort to prompt the deceased 
to make a statement and is coherent and 


consistent, there is no legal impediment . 


in founding the conviction on such a dy- 
ing declaration even if there is no cor- 
roboration. Thus, if the statement of a 
dying person passes the test of careful 
scrutiny applied by the - Courts, it be- 
comes a most reliable piece of evidence 
which does not require any corrobora- 
tion. AIR 1953 SC 420 held overruled in 
view of AIR 1962 SC 130, AIR 1958 SC 
22 and AIR 1976 SC 2199, Followed, 
Judgment of Orissa High Court, D/- 2-11- 
1973, Affirmed. (Para 12) 

(B) Evidence Act (1872), S. 32 (1) — 
Dying declaration attacked on ground 
that deceased was in a state of shock — 
`" View of medical expert not put to Doc- 
tor in cross-examination — Effect, _ _ 

Whenever a particular view teken by 
authors of medical jurisprudence is 
adumbrated, the same must be put to 
the doctor to assess how far the views 
taken by. the experts apply to the facts 
of the particular case. (Para 8) 

Where a bare perusal of the dying de- 
claration showed that the coherent - and 
consistent statement was made by de- 
ceased who clearly stated the motive for 
the occurrence and had also named the 
four appellants and stated that he and 
his brother were assaulted by lathis and 
it was not disputed by the prosecution 
that the appellants were armed with 
these weapons. 

Held that the deceased was fully c con- 
scious and was not suffering from any 
confusion or hallucination. In . absence 
of any question put to the doctor by the 
accused in his cross-examination regard- 
ing the view expressed by the author 
regarding the state of mind of the de- 
ceased the dying declaration could not 
be attacked on the ground that the . de- 
ceased was in a ‘state of shock. 


(Paras 6, 8) . 
(C) Evidence Act a S. 32 a 
Dying declaration — When can be sai 


to be incomplete — All necessary ques- 
tions asked by doctor to deceased — 
Last question as to ‘what more deceased 
wantedto aay! could not be answered as 
he became semi-unconscious — Last 
question held was in nature of formality 
.- Dying declaration was not DO 
84 CWC 503 (Cyril Waugh v. King), Dis- 
ünguished. (Para 8) 
J. +, (D). Evidence Act. (1872), . sS. -32 (1).-— 
Merely because some: other persons were 


Kusa v; State of Orissa 


AIBR. 
named and not.challaned would not by 
itself prove the falsity of the dying de- 
claration. (Para 9) 
Cases Referred: Chronological Paras 
(1976) 3 SCC 104: AIR 1976 © SC 2199 ; 
1976 Cri LJ 1718- “Il 
(1962) 2 SCR 775: AIR 1962 SC 130; 


1962 (1) Cri LJ 198 11 
1958 SCR 552: AIR 1958 SC 22: 1958 Cri 
LJ 106: 1958 All LJ 91 10 


AIR 1953 SC 420: 1953 Cri LJ 1772 
9, 11 
54 CWC 503, Cyril Waugh v. King 8 
FAZAL ALI, J.:—- This appeal under 
8. 2 (a) of the Supreme Court (Enlarge- 


“ment of Criminal Appellate Jurisdiction) 


Act 1970 is directed against the judg- 
ment of the High Court of Orissa dated 
2-11-1973 convicting the appellants under 
S. 302/149 of Indian Penal Code and sen- 
fencing them to imprisonment for life. 


2. The appellants along with other 
accused persons’ were tried before the 
Sessions Judge under S. 302/149 for caus- 
ing murder of two persons namely ` 
Ghansham and his brother Antarjami. 
The trial Court after considering the 
evidence acquitted all the accused of the 
eharges framed against them. Thereafter 
the State of Orissa filed an appeal before 
the High Court against the order of ac=- 
quittal passed by the Sessions Judge and 
in the said appeal the High Court revers- 
ed the judgment of the Sessions Judge 
so far as. the appellants were concerned 
and convicted and sentenced them as in- 
dicated above: Hence this appeal befora 
us. 

3. The facts of the case are detailed 
in the judgment of the High Court and 
it is not necessary for us to repeat them. 
It appears that shortly before the date 
of occurrence, there was a partition sutt 
between the parties in respect of cer- 
tain properties enjoyed by accused 
Banshi and Ghana. On 2-12-1968, accord- 
ing to the prosecution, the accused per- 
sons armed with lathis, Bhusas and 
valies came to the house of the deceased 
Ghansham and called. him out. When 
Ghansham opened the door, the accused 
Banshi stabbed Ghansham on the chest 
as a result of which Ghansham fell down 
and died. On hearing the alarm, the 
other deceased Antarjami who was bro- 
ther of Ghansham went to the spot and 
he -was also assaulted by the accused 
persons. This occurrence had taken place 
near about 7.00 am. F.I:-R. was sent to 
Bramhagiri Police Station where it « was 
lodged and a case-was registered. After 
the .usual investigation, police submitted 
charge-sheet against au the accused per- 
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lants was that after coming into force 
of, the Hindu Succession Act the: daugh- 


ters in supersession of the custom pre- ` 


valent in Punjab became the preferen- 
tial heirs of Chaudhary and hence on his 
death they became entitled to the pro- 
perty in. question. They succeeded before 
the trial Court as also before the First 
Appellate Court. They however lost in 
the High Court. The High Court allow- 
ed the second appeal and it is not quite 
clear from the judgment of the Division 
Bench as to on what basis the appeal 
was allowed. 


3. The argument. put forward on be- 
half of the respondents in the High 
Court with reference to Section 14 of the 
Hindu Succession Act was wholly. mis- 
placed. There was no question of apply- 
ing either. sub-section (1). or sub-sec. (2) 
of Section 14 of the said Act. Here the 
. Simple question which had to be answer- 
ed was as to who was the heir of Chau- 


dhary under the Hindu Succession Act © 


on the date of his death The property 
will revert to him or her. Reading Sec- 
tions 4 and 8 of the Act together it is 
jelear to us that on the date of death of 
Chaudhary, in supersession of the pre- 
valent custom, his daughters became the 
preferential heirs and. were entitled to 
inherit his property. Chaudhary. might 
have remained a life owner according 
to the custom. But the portion of the 
custom which prevented the daughters 
from inheriting got su hy the 
provisions: of the Act -and hence Bhagat 
Ram’s heirs were no longer entitled to 
succeed to the _ of Chaudhary 
in the year 1957. The effect of the decla- 
ratory decree passed in the year 1950, 
it is plain, was merely to declare that 
whosoever would be the next reversioner 
to the estate of Chaudhary at the time 
of his death would get the property . in 
respect of which the declaratory decree 
was made and not necessarily the per 
son in whose favour the aii de- 
cree was passed, 


4. The High ‘Court also seems to have 
been influenced by~ the expression ‘dy- 
ing intestate’ occurring in Section 8 of 
the Act, and appears to have taken the 
view that since Chaudhary had no power 
to bequeath his ancestral property by a 
will, Section 8 would not apply and ths 
daughters would not. be entitled to claim 
the property as his reversioners under 
Section 8. In our opinion this is an en- 
tirely erroneous view of the law. Sec- 
tion 8 would apply where a male Hindu 
dies intestate either not having made 
any will or having made any invalid 


Kusa v, 
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will. It squarely covered the case of the 
respondents. ; 

o5 In Giani Ram’s case (supra) it was 
pointed out at page 947:— 


_ “The effect of the declaratory decree 
in Suit.No. 75 of 1920 was merely to, de- 
clare that by the sale interest cqnveyed 
in favour of the alienee was to.. enure 
during the lifetime of the alienor. The 
conclusion is therefore inevitable that 
the property alienated reverted to. the 
estate of Jwala at the point of his death 
and all persons who would, but for. the 
alienation, have taken the estate will be 
entitled to inherit the same. If . Jwala 
had died before the Hindu Succession © 
Act, 1956 was enacted the three sons 


- would have taken the estate to the ex- 


clusion of the widow and the two daugh- 
ters. After the enactment of the Hindu 
Succession Act the estate devolved, 
virtue of Ss. 2 and 4 (1) of the Hindu 
Succession Act, 1956, upon the three 
sons, the widow and the two daughters. 
We are unable to agree with the High 
Court that because in the year 1920 the 
wife and the daughters of Jwala were 
incompetent to challenge the alienation 
of ancestral property by Jwala, they 
could not, after the enactment of the 
Hindu Succession Act, inherit his estate. 
when succession ea atter that -Act 
came into force.” 

As we have said: abote the — 7 ap- 
peal is squarely. covered by. the view of 
this Court ‘expressed in the passage ex- 
tracted above. 

6. In the result the appeal is allow- 
ed with costs: the judgment and decree 
of the High Court are set aside and. the 
suit of the plaintiff-respondents is dis- 
missed - ‘with costs throughout. 


Appeal allowed, 





AIR 1989 SUPREME COURT 559. 
~ (From: Orissa) sg l 
S. MURTAZA FAZAL ALI AND | 
A. D. KOSHAL, JJ. ` 
Criminal Appeal No. 53 of 1974, D/- 


. 17-1-1980. 
Kusa. and. aS Appellants, v. ‘State 
of Orissa, Respondent. 7 
. (A) Evidence Act (1872), S. 32 (1) — 


Dying declaration if found to be true 
can- be acted upon- without any corrobo- 


- ration: AIR 1953 SC 420 held ee 


by AIR 1962 SC 130... 


It is now well established that al 
though a dying declaration should” be 
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eligible to his salary (by which we mean 
to include other allowances automati- 
cally admissible and going with salary) 
for the: period between the date of com- 
pulsory retirement and the date of actual 
superannuation at the age of 58. 


5. It is unfortunate that this legal 


flaw has proved fatal. Administrative 
law is a course necessary for administra- 
tive officers at the highest levels so that 
such flaws may not vitiate orders they 
pass. Eventually Government is put to 
considerable loss for no fault of it ex- 
cept that no proper legal training in this 
_ branch of the law for the concerned offi- 
cers has been given by it. With these 
observations we allow the appeal, but 

parties will bear their costs. — 
Appeal allowed, 


l 


AIR 1980 SUPREME COURT 558. 
(From: Punjab) 
N. L. UNTWALIA, P. N. SHINGHAL 
AND A. D. KOSHAL, JJ. 

Civil Appeal No. 2546 of 1869, D/- 
24-10-1979. 
= Smt. Manshan and athera. Appellants 
v. Tej Ram and others, Respondents. -. 


Hindu Succession Act (1956), S. 8 read 
with S. 4 — ‘Dying intestate’ — Last 
male holder of certain property gifting 
it to his daughters —— Prevalent, custom 
. preventing daughters from inheriting an- 
‘cestral property — Death ‘of last male 
holder after coming into force of Act — 
Property would revert whether to 
daughters or to collateral of last male 
holder. Decision j Punjab High Court, 
Reversed. 

In the present case, “the last: - male 
holder of certain property gifted his 





property to his two daughters. He was 


governed by the general Punjab custom, 
A suit was filed in. 1847 by the collateral 
of the last male holder for a declaration 
that. the gift of the ancestral properties 
could not enure beyond the lifetime of 
the last male holder. In that suit a de- 
claratory decree .was passed the effect 
of which was merely to declare that 
‘whosoever would be the next rever- 
sioner to the estate of the last male 
holder at the time of his death would get 
the property. The last male holder died 
after coming into force of the Act and 
the. heirs of his collateral claimed the 
property in respect of which aaa 
decree was pas 

Held that on the dealth of the last 
male holder his daughters in superses- 
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Manshan v. Tej Ram - 
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sion of the prevalent custom became tha 
preferential heirs anid were entitled to 
inherit his property. The custom which 
prevented the daughters from inheriting 
the property got superseded by the pro- 
visions of the Act. and hence the heirs 
of the collateral were not longer entitled 
to succeed to his property. S. 8 would 
apply where a male Hindu dies intestate 
either not having made any will or hav- 
Ing made any invalid will, AIR 1969 SC 
1144, Applied. Decision of Punjab High 
Court, Reversed. - (Paras 3, 4) 
Cases Referred: Chronological Paras 


(1969) 3 SCR 944: AIR 1969 SC 1144 


5 


UNTWALIA, J.:— In our opinion this 
appeal is covered by the ratio of the de- 
cision in Giani Ram v. Ramji Lal, (1969) 
8 SCR 944, which case was cited before 
the High Court but since the full report 
of the judgment was not available to it, 
it~could not correctly apply the princi- 
ple and decided the case against the ap- 
pellants by taking an erroneous view of 
ne law. Hence this appeal by ` special 
eave, 


2 One Nritya Choudhary - indisput- 
ably governed by the general Punjab 
custom was the last male holder of cer- 
tain agricultural land, Abadi and a house 
On 9-8-1946 he gifted his property to 
his two daughters, Manshan and Janki, 
Manshan is appellant No. 1 and the heirs 
of Janki are the other appellants in this 
appeal. On the 17th December, 1947 a 
suit was filed by one Bhagat Ram, father 
of respondents 1 to 3, a collateral of 
Chaudhary for a declaration that the 
properties were ancestral in the hands of 
Chaudhary and the gift made by him 
in. favour of his daughters could not 
enure beyond his lifetime. A declaratory 
decree to that effect was sought for. On 
the 7th of March, 1950 a compromise de- 
cree was made in that suit declaring 
that 27/39th share of the land in dispute 
would go to the next reversioner of 
Chaudhary and the remaining 12/39tb 
share of the land; the Abadi and the 
house were -left out of the declaratory 
decree. In respect of the latter property 
the. suit was dismissed by compromise, 
The Hindu Succession Act, 1956, herein- 
after called the Act, came into force on 
and from the 17th of June, 1956. -Chau- 
dhary died on the 18th of October, 1957, 
Bhagat Ram’s heirs thereafter. filed the 
present suit giving rise to this- appeal for 
claiming the land of Chaudhary in res- 
pect of which a-declaratory decree had 
been’ made in favour of Bhagat Ram, 
The stand taken on behalf of the appel- 
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appellant dismissed or removed for mis- 
conduct, insolvency or inefficiency so as 
to attract Art. 352. We, therefore, hold 
that the appellant was entitled to be 
paid his pension and gratuity on the 
basis of his.service up to February 12, 
1965. Let a direction issue accordingly. 
The appeal is allowed with costs in these 
terms, i 


Appeal allowed, 
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V. R- KRISHNA IYER AND 
R. S. PATHAK; JJ. 
~ Civil Appeal No. 174 of 1976, D/- 20-12- 
E279. 


Dharam Dev Mehta, Appellant v. The 
Union of India and others, Respondents, 


Central Civil Services (Classification, 
Control and Appeal) Rules (1965), R. 56 
(j) z/w R. 2 (a) — Competent authority 
— Government servant appointed by 
' Comptroller and Auditor General and 
his compulsory retirement order issued 
v Director of Commercial Audit — 
pulsory 


order must be issued: by him. -— - 
| (Paras 2, 3) 
feave raises a short question as to whe- 
ther the appellant, who was retired un~ 
der Rule 56 (j) of the Fundamental Rules 
was so retired by a competent authority 
contemplated by the rule. Admittedly 
he was appointed by the Comptroller and 
Auditor General. The only point that 


of the C. C.S. (C.C.A.) Rules 1965. The 
appointing authority according to R. 56 
(j) is the competent authority. Who, then, 
is- the appointing authority in the con- 
text of this case? The answer is to be 
sought under Rule 2 (a) which reads 

“In these rules, unless the context 
otherwise requires...... as s 


to a Government servant means— 

(i) the authority empowered to make 
appointments to the service of which the 
Government servant is for the time be- 
ing a member or to the grade of the 
SS e 
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. Service in which the Government ser- 


vant is for the time being included, or - 

(ii). the authority, empowered to make - 
appointments to. the post which the Gov- 
ernment servant for the time being. 
holds, or ; 

(iii) the authority which appointed the 
Government servant to such Service, 
grade or post, as the case may be, or 
. (iv) where the Government servant 
having been a permanent member of any 
other service or having substantively 
held any other permanent post, has been 
in continuous employment of the Gov- 
ernment the authority which appointed 
him to that service or to any grade in 
that service or to that post, 
whichever authority is the highest 
thority.” 

2. The most significant part of the 
rule states, after setting out alternative 
authorities, that the appointing, autho- 
rity is one out of these four categories 
who is the highest. This is emphatically 
brought out by the “which- - 
ever authority is the highest”. There is 
no doubt that among the four classes of 
authorities listed under Rule 2 (a), the 
one falling under ‘sub-rule (iti) viz, 
Comptroller and Auditor General (in the 
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present case) is the highest. It evidently 


follows — that the order of retirement, 
to be legal, must be issued by the Com 
troller and Auditor General, but actu- 
ally the impugned order of retirement 
was issued by the Director of Commer- 
cial Audit. In fact the order of retire- 
ment runs thus: 


“Whereas the Director of Comm 
Audit is of the opinion that it is in 
public interest to do S0........." ` 
Obviously the Director of Comm 
Audit is a lesser official. The conci 
is, therefore, inescapable that the com: 
pulsory retirement is contrary to law. .. 

3. The High Court, in its extensive 
judgment considered the scheme of the 
rules and indeed, referred to the point 
mentioned above but -after highlighting 
this question as one most ‘emphasised by 
the appellant, has slurred over: the 
point and proceeded to discussion of 
other issues. We are cancerned with the 
vital — perhaps the fatal — aspect of- 
the order which has not received due 
attention’ at the hands of. the High Court. - 
Irn this view, on account of the contre- 
vention of F. R. 56 (j) read with Rule 2 
(a) of the (C.C. A), we are constrained 
to come to the conclusion that the 
ment is illegal. 

-4 The appellant has already become — 


. superannuated and, therefore, he will be 
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(a) Authorised leave of absence. - 

b) Unauthorised absence in continua- 
tion of authorised leave of absence sgo 
long as the office of the absentee . is not 
substantively filled; if his office is sub- 
stantively filled, the past service of the 
absentee is forfeited. 

(c) Suspension where it is immediately 
followed by reinstatement, whether to 
the same or a different office, or where 
the officer dies or is permitted to retire 
or is retired while under ae at ae 

(d) Abolition of office or loss of 
pointment owing to reduction of as 
lishment. 

(e) Transfer to non-qualifying service 
in an establishment under Government 
control. The transfer must be made by 
competent authority; an officer who 
voluntarily resigns qualifying service 
cannot claim the benefit of this excep- 
tion. Transfer to a grant-in-aid school 
entails forfeiture (But see Example (c) 
of Article 386). 

(f) Transfer to service on the house- 
hold establishment of the Viceroy, 

- (g) Time occupied in transit from the 
one appointment to another, 


provided. 
that the officer is transferred under the 


orders of competent authority, or if he 
is a non-gazetted officer, with the con- 
sent of the head of his old office”, 


458. A superannuation pension is grant~ 
ed to an officer in superior service en- 
titled or compelled, by rule, to retire af 
a particular age. 

352. In the following cases no claim 
to pension is admitted:— 

(a) When an officer is appointed for a 
limited time only, or for a specified duty, 
on the completion of which he is to be 
discharged. | 

(b) When: a person is employed tempo- 
rarily on monthly wages without speci- 
fied limit of time or duty; but a month’s 
notice of discharge should be given to 
such a person, and his must be 
paid for any period by which such notice 
falls short of a month. 

(c) When a person’s whole time is not 
retained for the public service, but he 
is merely paid for work done for the 
State. 

(d) When a public servant holds some 
other pensionable office he earns no pen- 
sion in respect of an office of the kind 
mentioned. l 

(e) When an officer serves under a co- 
venant which contains no stipulation re- 
garding pension, unless the Government 
of India specially authorises an officer 
to count such service towards pension. 
- 353. No pension may be granted to an 
officer dismissed or removed for _miscon- 
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. vice can be made without observing 
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duct insolvency or inefficiency; but to 
officers so dismissed removed compas- 
slonate allowances may be granted when 
they are deserving of special considera- 
tion provided that the allowances grant- 
ed to any officer shall not exceed two- 
thirds of the pension which would have 
been admissible to him if he had retired 
on medical certificate. 
Provided further that no allowances 
shall be granted to an officer under the 
rule-making control of the Secretary of 
State for India in Council without his 
sanction.” 
In our view neither the loss of lien con 
templated by Art. 189 nor the forfei 
of past service contemplated by Art: 420| ` 
has anything- to do with the withholdin 
of pension and gratuity, We do not 







ment in service etc. it has no bearing on 
the question of the grant or the with- 


holding of pension. We do not also think 
that an order of forfeiture of past ser- 


was no reference to Art. 420 either in 
the letters dated January 29, 1966, May 
30, 1966, and November 22, 1866 or in 
the written statement filed in the High 
Court. Reliance was . placed in these 
documents entirely upon Art. 189 and 
as we have said it has no bearing on the 
question of grant or withholding of pen- 
sion. We consider that the respondents 
were not entitled to withhold the 





pellant was holding the post of Superin-|- 
tendent substantively and Art. 352 had) 
no application whatsoever nor was the 


1980 


strength’, that the appellants . action 
showed indiscipline and that it should 
be reflected ‘in his report’. On June 10, 
1965, the appellant wrote to the Chief 
Engineer, Delhi and Rajasthan Zone that 
he was not willing to accept any ‘move- 
ment order’ and that he had applied for 
leave preparatory to retirement as his 
circurhstances did not permit him to con- 
tinue in service any further. On Septem- 


ber 16, 1965 the Chief Engineer, West- ` 


ern Command informed the Engineer- 
in-Chief that disciplinary action should 
be- initiated against the appellant. On 


January 29, 1966, the Chief Engineer, 


Delhi and Rajasthan Zone wrote to the 
appellant informing him. that under 
Art. 189 of the Civil Services Regula- 
tions he no longer -had any lien on his 
appointment. and advising him, in his 
own interest, to resume duty by Febru- 
ary 15th, at least. To this the appellant 
sent a reply on March 1, 1966, stating 
that as a consequence of his letter dated 
June .10, 1965, he must be considered to 


have retired on. October. 9, 1965. Appa-. 


rently the appellant was construing his 
letter dated June 10, 1965 as. notice to 
the Government of his desire to retire 
_ from service and,. further, he was also 
under the impression that four months’ 
notice was . necessary. Thereafter on 
May 30, 1966, the Chief Engineer West- 
ern Command addressed a communica- 
tion to the Chief Engineer,. Delhi and 
Rajasthan Zone, paragraph 4 of which 
is important and is as follows: . 


' “Since Shri Dayal Saran attained the 
age of superannuation on 14th May, . 1966, 
it is no use to pursue the disciplinary 
aspect of the case any more. He should, 
however, be informed that since he -ceas- 
ed to hold any lien on his permanent 
appointment in terms 
Civil Service Regulations, he is not en- 
titled to any pension under the Rules, 
The formation concerned should be di- 
rected to publish the- event of his having 
lost the lien on the permanent ‘appoint- 
ment. in his part II orders.” 


There were then several letters from the 
appellant. demanding payment of pension 
and gratuity. On November 22, 1966 the 
Chief Engineer, Western... Command, 
wrote to the Engineer-in-Chief, Army 
‘Headquarters, New Delhi,. communicat- 
ing his decision on the representation of 
the appellant. After, narrating the events 
it was finally said: 


“Tt will be realised from the r 


that Shri Dayal Saran did not retire 
from service after giving due notice to 
the Deptt. but on the other. hand failed 
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to join his new appointment within his 
joining time in spite of reminders. He 
thus ceased to have a lien on .any ap- 
pointment in terms of Art. 189 CSR”. 

The appellant thereupon filed a Writ Pe- 
tition in the High Court of Punjab and. 
Haryana praying for a direction that the 
arrears of salary, pension and the gratu- 
ity due to him should be paid. A learn-, 
ed single Judge of the High Court dis- 
missed the Writ Petition holding that 
the failure of the appellant to resuma 
duty resulted in loss of lien under Arti- 


cle 189 of the Civil Services Regulations: 


and led to the further consequence that 
there was a break in service within the 
meaning of Article 420, entailing -forfei-= 
ture of his past service. It was, therefore, 
held that the appellant was not entitled 
to any relief, An appeal under clause 10. 
of the Letters Patent having been sum- 
marily rejected by a Division Bench of 
the High Court, the appellant has pre- 
ferred this appeal by Special leave of 
this Court. - 

2. Shri R. K. Garg, learned counsel 
for the appellant, very rightly in our 
opinion gave up the claim for arrears of 
salary and confined his submission to 
the claim for pension and gratuity. He 
submitted that the. worst that could - be 


‘said against’ the appellant was: that he 


absented himself from | duty. without - 
leave. A disciplinary. proceeding could 
have been initiated and he could have 
been punished but no such thing . was 
done.. There was never any enquiry and 
there was no order, passed after notice 
to him, visiting him with the penalty of 
forfeiture of past service. He submitted 
that there was no provision..in the Civil 
Services Regulations which enabled the ` 
Government to withhold his pension 
and . gratuity without taking disciplinary 
action against- him. The learned counsel 
for the respondent relied on Articles 189. 
and 420 of the Civil- Services Regulations 
in support of the action withholding pen- 
sion and gratuity to the appellant. Arti- 
cles 189, 420, 458, 352 and 353 are rele. 
vant and they are as follows: 

_ “189. An officer who does -not join his 
new appointment within his joining time 
is entitled to no allowances after the end 
of his joining time, and after a week 
ceases to have a lien on any appointment. 
But if the authority making the appoint- . 
ment considers that his default was due 
to circumstances. beyond his control, ıt 
may exempt him from the loss of his ap- 
pointment. 

420. An interruption in the service of 
an officer entails forfeiture of his past 
service, except. in the, following cases:— 
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nature of the evidence led by the prose~ 
cution that the view taken by the Ses- 
sions Judge was not reasonably possible, 
It may be that the High Court may have 
taken a different view but the High 
Court has not shown that the view taken 
by the learned Sessions Judge was not 
reasonably possible. .We have gone 
' through the evidence ourselves and ~are 
of the opinion that the view taken by 
the Sessions Judge was the only view 
which could have been reasonably pos- 
sible. The appeal is, therefore, allowed 
and the appellants are acquitted of ll 
the charges framed against them. As ap- 
pellant No. 7 is reported to be dead, 
appeal abates against him. 


Appeal allowed, 





AIR 1980 SUPREME COURT 5M 
| (From: Punjab and Hdryana)* 

N. L. UNTWALIA AND O. CHINNAPPA 
REDDY, JJ. 


Civil Appeal No. 517 of 1978, D/- 16-1- 
1980. 


Dayal daran Sanan, Appellant v. Union 
of India and others, Respondents. 


- Civil Service Regulations, Arts. 189, 
420, 458, 352 and 353 — Scope and ap- 
plicability — Loss of Hen under Art. 189 
and forfeiture of service under Art. 426 
— Has no relevancy to grant or with- 
holding of pension under Arts. 352 and 
353. L.P.A. No. 153 of 1969, D/- 10-4- 
1969 (Punj & Har), Reversed. 


The appellant was -holding the post of ` 
Superintendent in the Military Engineer- 


ing Service substantively. He having fail- 
ed to comply with an order of transfer, 
was informed on 29-1-1966 by the Chief 
Engineer that under Art. 189 of the Civil 
Service Regulations he no longer had 
any lien on his appointment.. The claim 
of the appellant on attaining the age of 
superannuation for pension and gratuity 
having been denied by the High . Court, 
the appellant filed an appeal, by special 
leave before the Supreme Court... 


Held, that neither the loss of lien con- 
templated by Art. 189 nor the forfeiture 
of past service contemplated by Art. 420 
has anything to do with the withholding 
of pension and gratuity. Again. whatever 
relevance forfeiture of past service un- 
der Art. 420 of the Civil Services Regu- 
lations may have in connection with 


*L. P. A. No. 153 of 1969, D/- 10-4-1969 
(Punj & Har). 
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matters relating to advancement in ser- 
vice etc, it has no bearing on the ques- 
tion of the grant or the withholding of 
pension: An order of forfeiture of past 
service cannot be made without observ- 
ing the principles of iai justice. 
(Para 2) 
The respondents were not entitled to 
withhold the pension of the appellant 
unless the facts fall within the provi- 
sions of Arts. 352 and 353 of the Civil 
Service Regulations. The appellant was 
holding the post of Superintendent sub- 
stantively and Art. 352 had no applica- 
tion whatsoever nor was the appellant 
dismissed or removed for misconduct, 
insolvency or inefficiency so as to attract 
Art. 353. Hence the appellant was en- 
titled to be paid pension and gratuity on 
the basis of his service up to February 
12, 1965. L.P.A. No. 153 of 1969, D/- 10-4- 
1969 (Punj] & Har), Reversed. (Para 2) 


Mr. R. K. Garg, Sr. Advocate (Mr. 
V. J. Francis, Advocate with him), for 
Appellant; M/s. K. N. Bhat and R. N. 
Sachthey, Advocates, for Respondents. 


` CHINNAPPA REDDY, J.:— The appel- 
lant was working as Superintendent in- 


‘the Military Engineering Service at 


Chandigarh On November 16, 1984, he 


-made a complaint addressing a letter to 


the Engineer In-charge, Army Head- 
quarters, New Delhi, that a certain con- 
tractor who was given the work of con- 
struction of roads at Lalru, was not do- 
ing the job according to specifications 
but instead of action being taken against 
him the matter was being hushed up. On 
December 24, 1964, the Chief Engineer, 
Western Command, Simla, passed an 
order transferring the appellant from 
CWE Chandigarh to CE, Delhi and 
Rajasthan Zone, Delhi Cantt. The order 
was required to be complied forthwith. | 
On January 8, 1965, the appellant sub- 
mitted a representation to the Chief 
Engineer requesting the cancellation of 
the order of transfer as he had two 
daughters studying at Chandigarh, one 
in a College and the other in a School. 
On February 6, 1965, he sought a per- 
sonal interview and followed it up with 
further representations on February 19, 
1965 and February 23, 1965. In the letter 
dated February 23, 1965, he mentioned 
that if it was not possible for him to be 
retained at Chandigarh he might be 
granted leave preparatory to retirement. 
Meanwhile on February 13, 1965, the 
Chief Engineer, North Western Zone 
addressed a communication to the Chief 
Engineer, Western Command that the 
appellant had been ‘struck off the 
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Station to lodge a report of this incident 
and whilst they were on the way; they 
were alleged to have been surrounded 
_ by the appellants. One of the appellants 

was armed with a gun and the object of 
the appellants appeared to have been to 
- prevent the other party from going to 
the Police Station. Despite a request 
made by the deceased not to assault 
them, Shivaji is said to have fired at 
the deceased as a result of which he fell 
down and died. A F.LR. was lodged on 
the basis of which investigation was 
made. The case came up before the Ses- 
sions Judge who after considering the 
evidence, acquitted all the accused per- 
sons, and rejected the prosecution case, 
The State of Madhya Pradesh filed an 
appeal before the High Court against 
the order of the Sessions Judge acquit- 
ting the appellants and the High Court 
accepted the appeal, convicted the ap- 
pellants as mentioned in its judgment, 
We have heard learned counsel for the 
parties at great length and have also 
gone through the judgment of the High 
Court and that of the Sessions Judge. 
We feel that this appeal must succeed 
on a short point. It appears from the evi- 
dence of the eye-witnesses that two of 
the accused persons i.e. Shiva Ji and 
Bhodha had „received injuries in the 
course of the occurrence. One of the in- 


juries which Shiva Ji received was of a . 


grievous nature which resulted in the 
fracture of the scapula of the left 
shoulder. In the F.LR. no explanation 
regarding this injury seems to have been 
given by the prosecution though in the 
evidence it was suggested that in the 
course of the second incident, his 
shoulder was fractured, as he must have 
been assaulted. by the prosecution wit- 
nesses in their defence. This fact is prov- 
ed by the evidence of P.W. 1 and P.W. 6 
both of whom have been believed by the 
High Court. So far as the main incident 
is concerned, there is no evidence at all 
to show that apart from the gun . shot, 
any other injuries were inflicted on any 
of the witnesses. 


2. Mr. Mulla appearing on behalf of 
the appellants contended that having 
regard to the evidence of.the prosecution 
‘itself, it is impossible to believe that the 
appellant Shiva Ji could have fired the 
gun in the manner as asserted by the 
eye-witnesses. To . begin with, P.W. 13 
Dr. J. P. Dadhich clearly stated that on 
examination of Shiva Ji, he found that 
the left shoulder of the appellant was 
fractured and the injury was of grievous 
nature. The Doctor further asserted that 
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having regard to the injuries sustained 
by -Shiva Ji on the shoulder, he could 
not handle the gun from his left hand, 
because he had suffered fracture of the 


‘spine of left seapula. He has further ex- 


plained this statement by deposing as 
follows:— 


- “I have stated that Shivji could not 
handle gun (Art. G) on account of the 
fracture of the spine of the scapula by 
which I mean that he could not lift and 
fire the gun (Art. G) from his left hand.” 
Thus, the evidence of the Doctor clearly 
shows that it was not physically possibl 
for the appellant Shivaji to have fired th 
gun after he has sustained fracture o 
the scapula of the left shoulder. On 
other hand, the evidence of the eye-wit- 
nesses clearly show that it was the habit 
of Shivaji to fire a gun by placing 
the back portion of the left shoulder an 







as follows:— 


“I know how to fire a gun. I had gone 
to jungle with accused Shivaji for hunt- 
ing and at that time I had seen him fir- 
ing a gun. All the persons fire gun by 
holding the gun in left hand, by putting 
the back portion of the gun at the chest 
and by pressing the trigger by right 
hand.” - 

Apart from this, P.W. 1 also had while 
deposing regarding the firing of the gun 
by Shivaji, stated thus:— 

“Accused Shivaji had kept the barrel 
of his gun on his left hand and discharg- 


ed it.” 

















In view of the medical evidence discuss- 
ed above, it is manifest that having re- 
gard to the injuries sustained by the 
appellant Shivaji, it was impossible for 
him to fire the gun as alleged by the 
prosecution | witnesses. Thus the evidence 
given by the prosecution is wholly in- 
consistent with the medical evidence. 
The prosecution deliberately | concealed 
the manner in which the accused per- 
sons viz. Shivaji and Bhonda have re- 
ceived the injuries, and have thus not 
come out with the true version of the 
occurrence. It may be that if the two 
injuries were received by the appellant 
Shivaji and Bhonde in the third incident 
itself, the accused may have been justi- 
fled in the right of private defence of 


that the prosecution has not proved ws 
case beyond reasonable doubt. Finally, 
when the Sessions Judge had acquitted 
the appellants and rejected the prosecu- 
tion case, it could not be said from the . 
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2. -The 
by the 8rd Additional Sessions Judge, 
Patna under S. 302/149 Indian . Penal 
Code and also other Sections of: LP.C. 
As. the Sessions Judge had sentenced 
Brahmdeo Prasad and Hari Lal Prasad 


to death, a reference was made to the. 


High Court for the confirmation of the 
sentence of. death. 


3. The facts of the case have been 
detailed in tbe judgment of the High 
Court and it is not necessary to repeat 
the same, 


4. Mr. D. P. Singh, counsel appearing 
for the State took us through the judg- 
ment of the High Court as also the 
evidence of the main identifying wit- 
nesses. The High Court has detailed the 
infirmities which were found in the iden- 
tification of the accused and has acquit- 
ted the respondents mainly on the 
ground that the identification of the ac- 
cused was not free from doubt. Admit- 






em in the Court for 
Other witnesses who knew the accused 
did not disclose their names before the 
S.D.O. at the first opportunity. There 
were other set of witnesses ‘who failed 
to identify the respondents at a T.L 
Parade and identified them for the first 
time by face in the Court. The High 
Court -has in a very scientific fashion 
categorised the identification of witnesses 
and given cogent reasons for not acting 
upon the identification of witnesses. Al- 
though Mr. Singh argued the case with 
great vehemence, yet after going through 
the judgment of the High Court and 
Sessions Judge, we are satisfied that it 
cannot be said in the circumstances ` that 
the view taken by the High Court was 
not reasonably possible. In fact, on the 
other hand, we find ourselves in com- 


plete agreement with the view taken by. 


the High Court in the facts and circum- 
stances of the case. 


5. In the above circumstances, the 
appeal fails and is therefore dismissed. 


Appeal dismissed. 


: Shivji v. State of M. P. 
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AIR 1980 SUPREME COURT. 552 
(From: Madhya Pradesh) 


S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 


Criminal Appeal No. 265 of 1972, De 
30-3-1979. 


Shivji and others, Appellants v. State 
of Madhya Pradesh, Respondent. 


Penal Code (1860), S. 300 — Murder — 
Evidence and proof — Two of the accus- 
ed persons S and B received injuries in 
course of first occurrence — One of the 
injuries received by S was grievous 
which resulted in fracture of scapula of 
left shoulder — No explanation regard- 
ing that injury given in F.LR. — No evi- 
dence to show that in the main incident 
apart from gunshot any other injuries 
were inflicted — Eye-witnesses stating 
that it was the habit of S to fire gun by 
placing on the back portion of left 
shoulder and by pressing trigger from 
his right hand — According to medical 
evidence it was not possible for S to have 
fired the gun as alleged by prosecution 
witnesses after fracture of scapula of 
left shoulder — Held that the prosecu- 
tion had not proved its case beyond 
reasonable doubt — Conviction set aside 
in view of inconsistency between prose- 
cution and medical evidence. Judgment 
of Madhya Pradesh High Court, Re- 
versed. (Paras 1, 2) 


FAZAL ALI, J.:— In this appeal under 
S. 2 (a) of the Supreme Court (Enlarge- 
ment of Criminal Appellate Jurisdiction) 
Act, the appellants were convicted un- 
der S. 302/149 and other sections of the 
Indian Penal Code and have been sen- 
tenced under various sections of the 
Penal Code as indicated in the judgment 
of the High Court. Essential details of 
the prosecution case have been fully 
reproduced in the judgment of the High 
Court and that of the Sessions Judge 
and it is not necessary for us to repeat 
the same all over again. It appears that 
two main incidents took place in the 
course of which some of the prosecution 
witnesses were assaulted and the deceas- 
ed was killed. In one incident, there was 
a mutual altercation between the prose- 
cution witnesses and some of the accus- 
ed persons in the course of which there 
was an exchange of brickbats as a result 
of which some grievous injuries were ` 
caused to witnesses Hazari, Bhanna, 
Dhanna and Bhima. Thereafter the com-. 
plainant party wanted to go to Ponce 
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the building in each of ‘these cases was 


limited by the measure of the standard 
rent determinable under the Act. 


IL The problem can also be looked 
at from a slightly different angle. When 
the Rent Control Legislation provides for 
fixation of standard rent, which alone 
and nothing more than which the tenant 
shall be liable to pay to the landlord, it 
does so because it considers the measure 
of the standard rent prescribed by it to. 
be reasonable. It lays down the norm of 
reasonableness in regard to the rent pay~ 
able by the tenant to the landlord. Any 
rent which exceeds this norm of reason- 
ableness is regarded by the legislature 
as unreasonable or excessive. When the 
legislature has laid down this -standard 
. of reasonableness, would it be right for 
the court to say that the landlord may 
reasonably expect to receive rent excee~ 
ding the measure provided by this stan- 
dard? Would it be reasonable on ths 
part of the landlord to expect to receive 
any rent in excess of the -standard or 
norm of reasonableness laid down by the 
legislature and would such expectation 
be countenanced by the court as. reason- 
able? The legislature obviously'. regards 
recovery of rent in excess of the stan- 
dard rent as exploitative of the tenant 
and would it be proper for the court to 
say that it would be reasonable on the 
part of the landlord to expect to recover 
such exploitative rent from the tenant? 
We are, therefore, of the view that, even 
if the standard rent has not been fixed 
by the Controller, the landlord cannot 
reasonably expect to receive from a hy- 
pothetical tenant anything more than the 
standard rent determinable under the 
Act and this would be so equally whe- 
ther the building has been let out to a’ 
tenant who has lost his right to apply 
for fixation of the standard rent or the 
building is self-occupied by the owner. 
The assessing authority would, in either 
case, have to arrive at its own figure of 
the standard rent by applying: principles 
laid down: in the Delhi Rent Control Act, 
1958 for determination of standard rent 
and determine the annual ‘value of the 
building on the basis of such figure of 
standard rent. - ` 


12. It is, therefore, bicar that in each 
of the present cases, the annual value of 
the building must be held to be limited 
by the measure of the standard rent de- 
terminable. on the principles laid down 
in the Delhi Rent Control Act, 1958 and 
it cannot exceed such measure of stan- 
dard rent. We accordingly : allow Appeals 
Nos. 1143 and 1144 of 1973 and declare 
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in each of these -two cases that the as- 
sessment of the annual. value of the 
building in excess of the standard rent 
determinable on the principles laid down 
in the Delhi Rent Control Act, 1958 was 
illegal and ultra vires. So far as Appeal 
No. 1201 (N) of 1972 preferred by the 
Municipal Corporation of Delhi is con- 
cerned, it relates to assessment of an- 
nual value of self-occupied building and 
since we have held that in case of. self- 
occupied building also, the annual value 
must be determined on the basis of the 
standard rent determinable under the 
provisions of the Delhi Rent Control 
Act, .1958 and there we have agreed with » 
the, judgment of the High Court, that 
appeal must be dismissed. The assessee 
T Cote Cae: WOL get Tis costs ser ougle 


out. 
Order accordingly. A 
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Criminal Appeal. No. 264 of 1973, D/- 
16-1-1980. 


State of Bihar, Appiani v. Brahmdeo 
Prasad and others, Respondents, 


Penal Code (1860), S. 300 — Charge of 
murder — Identification of accused not, 
free from doubt — Interference with © ac- 
quittal, held, not warranted. 


In the instant case the occurrence took 
place during night and all the identify-. 
ing witnesses had seen the accused from 
quite a long distance. Some of them did 
not know the accused and identified them 
in the Court for the first time. Other wit- 
hesses who know the accused did not dis- 


„close their names before the 5.D.O. at 


the first opportunity. There . was other.. 
set of witnesses who failed to identify 
the accused at a T..I. Parade and identi-- 
fied them for the first time by face in ` 
the Court. - i 


- Held, it could not -7 said that the. view 
taken by the High Court that the identi- 
fication of the accused was not free from 
doubt was not reasonably possible. Ac- 
quittal of accused was not interfered 
with. (Para 4) 

FAZAL ALJ, J.:— This appeal by spe- 
cial leave is directed against the judg- 
ment of the Patna High Court dated 
13-3-1973 acquitting the. respondents-of 
the charges framed against them. 
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1958 and yet it was held -that, even 


though the fair rent was not fixed by the 
Controller, the annual value was limited 
by the measure of the fair-rent deter- 
minable under the Act. The view taken 
was that there was no material distinc- 
tion between buildings fair-rent of 
which -has- been actually. fixed’ by -the 
Controller and those in respect of which 
no such rent has been fixed and even if 
the fair-rent has not been fixed by the 
Controller, the upper limit of the fair- 
rent payable in accordance with the 
principles laid down in the Act is bound 
to enter into the determination of the 


rent which the landlord could reasonably . 


expect to receive from a hypothetical 
tenant. The principle of this decision ap- 
plies wholly and completely in the pre- 
sent cases and following that principle, 
it must be held that the annual value of 
a building governed by the Delhi Rent 
Control Act 1958 must be limited by the 






the Delhi Rent Control Act; 1959 for de- 
termination of standard rent, but that is 
a task which the assessing authority 
would have to perform as a part of the 
process of assessment and in the Guntur 
Municipal Council’s case, this Court has 


carried out by the assessing authority, 
When the assessing authority arrives at 
its own figure of standard rent by apply- 
ing the principles laid down in the Act, 
it does not, in any way, usurp the func- 
tion of the Controller, because it does 
not fix the standard rent which would 
be binding on the landlord and the: ten- 
ant, which can’ be done only by the Con- 
trolier under the. Act, but it merely 
arrives at its own estimate of standard 


rent for the purpose of determining the. 


annual value of- the building. That is a 
perfectly legitimate function -within the 
scope of the jurisdiction of the ae 
authority. 
“ °10. Now it is true that in the present 
cases the period of limitation for mak- 
g an application for fixation of the 
standard rent had expired long prior to 
the commencement of -the assessment 
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by applying the principles laid down in. 


It is difficult to-see how the annual valu 
` of the building could vary according as“ 


ALB. 


years and in each -of the. cases, the ten 
ant was precluded by Section 12 
making an application for fixation of the 
standard rent with the result that 
landlord was lawfully entitled to conti- 
mue to receive the contractual rent from 
the tenant without any let or hindrance. 
But . from this fact — situation whic 
prevailed in each of the cases, it does 
not follow that the landlord could, there- 





















may, therefore, be liable to pay the 
contractual rent to the. landlord, but th 
hypothetical tenant to whom the build 


bar of limitation and he ‘would be . 
titled to make an application for fixation 
of the standard rent at any time within 
two years of the hypothetical letting an 
the limit of the standard rent determin- 


tenant goes out and the building com 
to be self-occupied by the owner. It i 
obvious that in case of a self-occupied 
building; the annual value would 


determinable under the Act, for it can 
reasonably be presumed that no hypo-| . 
thetical tenant would ordinarily ‘ agree 
to pay more rent than what he could be 
made liable to pay under the Act. The 
anomalous situation which. would th 
arise on the contention of the -Revenue 
would be that whilst the tenant is. occu- 


dard rent determinable under the. Act. | 


it is tenanted or self-occupied. The cir 
cumstance that in each of the present 
cases the tenant was debarred by the - 
period of limitation from making an ap- 
plication for fixation of the standard rent 
and the landlord was consequently en- 
titled. -to continue to receive the contrac- 
tual rent, cannot therefore. affect the ap- 
plicability ofthe decisions in the Life 
Insurance Corporation’s case and the . 
Guntur Municipal’ Council's case and it . 
must bè held that the annual value of 
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able on the application of a mathemati- 


cal formula without any discretion being 
left in the Controller, while under the 
Delhi Rent Control Act, 1958, the stan- 
dard rent was not a certain and definite 
figure to be arrived at - mathematically 
.- by application of the formulae laid down 
in Section 6 but it was left to the Con- 
troller under Section 9, sub-section (2) to 
fix the standard rent at such amount as 
appeared to him to be reasonable hav- 
ing regard to the provisions of Section 6 
‘and the circumstances . of the case and 
hence, until the standard rent was fixed 
by the Controller, it could not be said 
what would be the standard rent of the 
building. Now undoubtedly there is some 
difference in the provisions of the two 
statutes but this difference is not of such 
a character as to afféct the applicability 
of the decision in the Life Insurance Cor- 
poration’s case, because in that case too, 
the : prohibition against the landlord to 
receive any rent in excess of the stan- 
dard rent was operative only after the 
_ fixation of the standard rent by the Con- 
troller and so long as the standard rent 
was not fixed, it was not unlawful or 
penal for the landlord to receive any 
rent in excess of the standard rent. If 
the standard rent though not fixed and 
hence not legally.enforceable, could pro- 
vide the measure for the reasonble ex- 
pectation of the landlord to receive rent 
from a hypothetical tenant in the Life 
Insurance Corporation’s case, there is no 
reason. why it should not equally be held 
to provide such measure in the present 
cases; as in the one case so also in the 
other. The upper limit of the standard 
rent, though yet to be fixed by the Con- 
troller, would enter into the determina- 
tion of the reasonable -rent. Moreover, it 
is not correct to say that under Sec. 9, 
sub-section (2) of the Delhi: Rent Control 
Act, 1958 it is left-to the unfettered and 
unguided discretion of the Controller to 
fix any standard rent which he considers 
reasonable. He is required. to fix the 
standard rent in accordance with the re- 
levant formula. laid down. in Section 6 


and he cannot ignore that formula by. 


saying that in the circumstances of the 
case, he considers it reasonable to do so. 
The only discretion given to him is to 
make adjustments in the result arrived 
at on the application of the relevant for- 
mula, where it. is necessary to do so by 


reason of the fact that- the landlord 


might have made some addition, altera- 
tion or improvement in the building or 
circumstances might have transpired af- 
’ fecting the condition or utility of the 
building or some such circumstances of 
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similar character. The compulsive force 
of the formulae laid down in. Section 6 
for the determination of the standard 
rent is not in any way whittled down by 
Section 9, sub-section (2) but a marginal 
discretion is given to the Controller to 
mitigate the rigour of the formulae 
where the circumstances of the case so 
require. The amount calculated in accord- 
ance with the relevant formula set out 
in Section 6 would, therefore, - ordinarily 
represent the standard rent of the build-. 
ing, unless the landlord or the. tenant, 
as the case may be, can persuade the ` 
Controller that there are circumstances 
requiring adjustment in the amount so 
arrived at. It would thus be seen that 
there is no material distinction between 
the West Bengal Premises Rent Control 
(Temporary Provisions) Act, 1950 and 
the Delhi Rent Control Act, 1958 so far 
as.the provisions regarding determina- 
tion of standard rent are concerned and 
the decision in the Life Insurance Corpo- 
ration’s case must be held to be applic- 
able in determination of the annual 
value in the present cases. 


$. But more than the decision in the 
Life Insurance case decision, it is the 


. Guntur Municipal Council’s case which is 


nearest to the present cases and is almost 
indistinguishable. In that case also, as in 
the present cases, the standard rent of 
the building was not fixed by the Control- 
ler and under the Andhra Pradesh Rent 
Act which applied in the town of Guntur, 
in the absence of fixation of the fair-rent, 
it was lawfully competent to the land- 
lord to recover rent in excess of the fair 
rent determinable under that Act. More- 
over, the Andhra Pradesh Rent Act did 
not prescribe any clear-cut formula to be 
applied mechanically for statutorily. de- 
termining the standard rent, but it was 
left to the Controller to fix the standard 
rent having regard to (a) the prevailing 
rates of rent in the locality for the same 
or similar accommodation in similar cir- 
cumstances during the 12 months prior 
to 5th April, 1944; (b) the rental value 
entered in the property tax. assessment 
book of the concemed authority 
relating to the period mentioned in 
clause (a), and. (c). the circumstances of 
the case, including any amount paid by 
the tenant by way of premium or. any 
other like sum in addition to rent ‘after 
Sth April 1944 with a provision for al- 
lowance of increase. depending on the 
quantum of the rent so arrived at. The 


discretion left to the Controller to fix 


the fair rent was thus much larger than 
that -under the Delhi Rent Control Act, 
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of premises is determined and not till 
then. So long as the standard rent is not 
determined by the Controller, the tenant 
must pay the contractual rent: after the 
standard rent is determined the landlord 
becomes disentitled to recover an amount 
in excess of the standard rent from the 


date on which the determination op- 


erates. 


We are unable to agree that standard 
rent of a given tenement is by virtue of 
S. 6 of the Act a fixed quantity, and the 
liability for payment of a tenant is cir 
cumscribed thereby even if the standard 
rent is not fixed by order of the Control- 
ler. Under the scheme of the Act stan- 
dard rent of a given tenement is that 
amount only which the Controller deter- 
mines, Until the standard rent is fixed 
by the Controller the contract between 
the landlord and the tenant determines 
the liability of the tenant to pay rent. 
That is clear from the terms of Sec. 9 
of the Act. That section clearly indicates 
that the Controller alone has the power 
to fix the standard rent, and it cannot be 
determined out of court. An attempt by 
the parties to determine by agreement 


the standard rent out of court is not ` 


binding. By Section 12 in an application 
for fixation of standard rent of premises 
the Controller may give retrospective 
operation to his adjudication for a period 
not exceeding one year before the date 


of the application. The scheme of the- 


Act is entirely inconsistent with stan- 
dard rent being determined otherwise 
than. by order of the Controller. In our 
view, the prohibition against recovery of 
rent in excess of the standard rent ap- 
plies only from the date on which the 
standard rent is determined by order of 
the Controller and not before that date.” 


It was, thus, held that the prohibition in 
Section 4 and sub-section (1) of Sec. 5 
against recovery: by the landlord of any 
amount in excess of the standard rent 
was operative only after the standard 
rent was fixed by the Controller under 
Section 9 and until the standard rent was 
so fixed, it was lawful for the landlord 
to receive the contractual rent from the 
tenant and if the period of limitation pre- 
scribed for making an application for 
fixation of the standard rent had ex- 
pired, the tenant could-not, thereafter, 
‘get the standard rent fixed by the Con- 
troller and would continue to be liable 
to pay the contractual rent to the land- 
lord. The Revenue relied heavily on this 
decision and contended that since in 
` each of the present appeals the building 
was let out to the tenant, but its stan= 
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dard rent was not fixed by the Control- 
ler under Section 9 and the period of 
limitation for making an application for 
fixation of the standard rent had expir- 
ed, the landlord was entitled to continue 
to receive the contractual rent from the 
tenant without any legal impediment 
and hence the annual value of the build- 
ing was not limited to the standard rent 
determinable in accordance with the 
principles laid down in the Act, but was 
liable to be assessed by reference to the 
contractual rent recoverable by the land- 
lord from the tenant. The argument 
the Revenue was that if it was not penal . 
for the landlord to receive the contrac- 
tual rent from the tenant, even if it be 
higher than the standard rent determin- 
able under the provisions of the Act, it 
would not be incorrect to say that the 
landlord could reasonably expect to let 
the building at the contractual rent and 
the contractual rent therefore -provided 
a correct measure for determination of 
the annual value of the building. This 
argument, plausible though it may seem 
at first blush, is in our opinion not well 
founded and must be rejected. 


8 Ordinarily we would have examin- 
ed the validity of this argument first on 
principle and then turned to the autho- 
rities, but we propose to reverse this 
order because the decisions in the Life 
Insurance Corporation’s case and the 
Guntur Municipal Council’s case (supra) 


completely cover the present controversy 


and do not leave any scope for further 
argument. Of course, the decision in 
Padma Devi’s case may be said to be dis- 
tinguishable on the ground that in the 
present cases, unlike Padma Devi’s case, 
the standard rent. of the building was 


not fixed by the Controller and hence it 


could not be said that it was unlawful 
or penal for the landlord to receive any- 
thing more than the standard rent. But 
so far as the decision in -Life Insurance 
Corporation’s case is concerned, it is dif- 
ficult to see how its applicability could 
be disputed, because there also, as in 
the present case, the standard rent of the 
building was not fixed by the Controller 
and in the absence of fixation of the 
standard rent, it was open to the land- 
lord to receive rent in excess of the stan- 
dard rent determinable under the Ach 
The only distinction which could be urg- 
ed on behalf of the Revenue was that 
under the West Bengal Premises Rent 
Control (Temporary Provisions) Act, 1950,- 
which came up for consideration in the 
Life Insurance Corporation’s case, the 
standard rent was statutorily determin- 
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cisions referred to earlier throws light 
on the solution of-the problem ‘before 
us. We may first refer to the relevant 
provisions of the Delhi Rent Control Act, 
1958 for that was the law in force at the 
material time relating to restrictions of 
rent of buildings situate within the juris- 
diction of the Delhi Municipal Corpora- 
tion and the New Delhi Municipal Com- 
mittee. Section 3 (k) defined ‘standard 
rent’ in relation to any premises to mean 
‘the standard rent referred to in Sec 6 
or where the standard rent: has been in- 
creased under Section 7, such increased 
rent’. Sub-section (1) of Section 4 pro- 
vided that, subject to a single narrow 
exception which is not material for our 
purpose, ‘no tenant shall, notwithstand- 
ing any agreement to the contrary be 


liable to pay to his landlord for the 


occupation of any premises any amount 
in excess of the standard rent of the pre- 
‘mises’ and sub-section (2) of Section 4 
declared that, subject to provisions of 
sub-section (1) ‘any agreement for the 
payment of rent in excess of' the standard 
rent shall be construed as if it were an 
agreement for the payment of the stan- 
dard rent only’. Section 5, sub-section (1) 
enacted a prohibition injuncting that ‘no 
person shall claim or receive any remt 
in excess of the standard rent, notwith- 
standing any agreement to the contrary’, 
Then Section 6 proceeded to’ set out dif- 
ferent formulae for determination of 
standard rent in different classes of cases 
and each formula gave a precise and 
clear-cut method of computation yield- 
ing a definite figure of standard rent in 
respect of building falling within its 
coverage. Section 9, sub-section (1) pro- 
vided that the Controller shall, on an 
application made to him in this. behalf 
either by the landlord or by the tenant, 
fix in respect of any premises the stan- 
dard rent referred to in Section 6 and 
sub-section (2). of Section 9 laid down 
that in fixing the standard rent of any 
premises, the Controller shall fix an 


amount which appears to him to be re- 


asonable having regard to the provisions 
of Section 6 and the circumstances of the 
case. Sub-section (4) of Section 9 pro- 
vided for determination of standard rent 
in a case where for any redsson it was 
not possible to determine the standard 
rent on the principles set forth under 
Section 6 and said that in such a case 
‘the Controller. may fix such rent as 
would be reasonable having regard to tha 
situation, locality and. condition of the 

and the~ amenities provided 
therein and where there are similar or 
nearly similar premises in the. locality, 
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having regard also to the standard rent 
payable in respect of such premises’, 
Section 9, sub-section (7) enjoined the 
Controller, while fixing the standard 
rent of any premises, to specify a date 
from which the standard rent so fixed 
shall be deemed to have effect and added 
a proviso that in no case the date so 
specified shall be earlier than one year 
prior to the date of the application for 
the fixation of the standard rent. Lastiy, 
Section 12 laid down a period of limita- 
tion within which an application for 
fixation of the standard rent may be 
made by the landlord or the tenant by 
providing that such application must be 
madg within 2 years from the date of 
commencement of the Act in case of 
premises let prior to such commencement 
and if the premises were let after such 
commencement, then within 2 years 
from the date on which the premises - 
were let to the tenant. The proviso to 
Section 12 empowered the Controller to 
entertain the application after the ex- 
piry of the pericd of limitation if he 
was satisfied that the applicant was pre- 
vented by sufficient cause from filing the 
application in time. These provisions ‘of 
the Delhi Rent Control Act, 1958 came . 
up for consideration before this Court in - 
M. M. Chawla v. J. S. Sethi, (1970) 2 SCR 
380 where the question was whether in 
answer to a suit-for eviction filed by the 
landlord, the tenant was entitled by way 
of defence to ask the Controller to fix 
the standard rent of the premises and to 
resist eviction by paying or depositing 
the standard rent so fixed even though at 
the date ofthe filing of the defence, the 
period ‘of limitation for making an- appli- 
cation for fixation of the standard rent 
had expired. The’ argument of the tenant 
was that ‘by reason of the `` prohibition 
enacted in Section 4.and. sub-section (1) 
of Section 5, it was not competent to the ` 
landlord to claim or receive any amount. 
in excess of the standard rent and even 
though the period of limitation. prescrib-. 
ed for making an application for fixation 
of standard rent had expired, the ten- 
ant was entitled to ask the Controller by 
way of defence to fix the standard rent, 
since the period of limitation was ap- 
plicable only where a substantive appli- 
cation was made for fixation of standard 


‘Tent and it had no application where the 


fixation of standard rent was sought by 
way of defence. This Court spe 
through Shah, J. negatived the contention 
of the tenant and construing the scheme 
of the Act, painted out: 


me eevee the prohibition in Sections 4 ad 
5 operates only after the standard: rent 
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actually received by the landlord from 
the tenant. But before we -proceed to 
examine this question, we must refer to 
a recent decision of this Court in Muni- 
cipal Corporation, Indore v. Smt. Ratna- 
prabha, (1977): 1 SCR 1017 which appa- 
rently, seems to strike a different note. 
That was a case relating to a building 
situated in Indore and subject to ‘the 
provisions of the Madhya Pradesh Accom- 
modation Control Act, 1961. The build- 


ing was self-occupied and hence there- 


was no occasion to have its standard rent 
fixed by the Controller. The annual value 
EA DEE cn pee aged 
or ra 
Pradesh Municipal Corporation Act, 1956 
and Section 138 (b) of that Act provided 
that the annual value of any building 
shall, notwithstanding anything contain- 
ed in any other law for the time being 
in force be deemed to be the gross annual 
rent at which such building might re- 
asonably be expected to let from year to 
year, subject to certain specified deduc- 
tions. The argument of the assessee was 
that even though no standard. rent in 


respect of the building was fixed by the 


Controller, the reasonable rent contem- 
plated by Section 138 (b) could not ex- 
ceed the standard rent determinable un- 
der the Act and it was incumbent on the 
Municipal Commissioner to . determine 
the annual value of the building on the 
same basis on which its standard rent 
was required to be fixed under the Act. 
This argument was sought to be support- 
ed -by relying on the three decisions to 
which we have already made a refer- 
ence. Now it would appear that the deci- 
sion in Guntur Municipal Council’s case 
was clearly applicable on the facts of 
this case and following that decision the 
Court ought-to have held that the annual 
value of the building could not exceed 
the standard rent determinable under 
Section 7 of the Act and the 

authority should have arrived at its own 
estimate of the standard rent by apply- 
ing the principles laid down in that sec- 
tion and -determine the annual value on 
the basis of such standard rent. But the 
Court negatived the applicability of the 
decision in Guntur Municipal Council’s 
case and the earlier two cases. by rely- 
ing on-the words ‘notwithstanding. any- 
thing contained in any other law for 
the time being in force’ in Sec. 1388 (b). 
The Court pointed out that while ‘the 
requirement of the law is that the re- 
asonable letting value should determine 
the annual: value of the building, it has 


also been specifically -provided that this. 


would be so ‘notwithstanding anything 
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ting purposes under the Madhya | 


ALR. 
contained in any other law for the time 
being in force’ and observed that it 
would be a proper interpretation of 
these words ‘to hold that in a case where 


the standard rent of a building has been 


fixed under Section 7 of the Madhya Pra- 
desh Accommodation Control Act, and 
there is nothing to show that there has 
been fraud or collusion, that would be 
its reasonable letting value, but where 
this is not so, and the building has never 
been let out and is being used in a man- 
ner where the question of fixing its 
standard rent does not arise, it would be 
permissible to fix its reasonable rent 
without regard to the provisions of the 
Madhya Pradesh Accommodation Con- 
trol Act, 1961. This view will, in our 
opinion, give proper effect to the non 
obstante clause in clause (b), with due 
regard to its other provision that the 
letting value should be ‘reasonable’. The 
Court leaned heavily on the non obstante 
clause in Section 138 (b) and distinguish- 
ed the decision in Guntur Municipal 
Council’s case and the earlier two cases 
on the ground that in none of the three 
Municipal Acts which came up for con- 
sideration before the Court in these 
cases, there was any such non obstante 
clause. We are not at all sure whether 
this decision represents the correct inter- 


' pretation of Section 138 (b) because it 


is rather difficult to see how the non 
obstante clause in that section can pos- 
sibly affect’ the interpretation of the 
words ‘the annual value of any building 
be deemed to be the’ gross 
annual rent at which such building......... 
might reasonably......... be expected to 
be let from year to year.’ The meaning 
of these words cannot be different in 
Section 138 (b) than what it is in Sec- 
tion 127 (a) of the Calcutta “Mimicipal 
Corporation Act, 1923 and Section 82 (2) 
of the Madras District Municipality Act, 
1920 and the only effect of the non ob- 
stante clause would be that even if there 
is anything contrary in any other law 
for the time being in force, that should 
not detract from full effect being given 
to these words according to their proper 
meaning. But it is not necessary for the 
purpose‘ of the presént appeals to probe 
further into the question of correctness 
of this decision, ‘since there is no non- 
obstante clause either in Section 3 (1) (b) 
of the Punjab Municipal Act, 1911 or in 
Section 116 of the Delhi Municipal Cor- 
poration Act, 1957 and this decision has, 
therefore,.no applicatian. 


7. Now let us turn to the present ape 


peals and see how far the trilogy of de=- 


é 
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conferred power on. the -Controller, 
application by the tenant or landlord of 
a building, to fix the fair rent for such 
building after holding such inquiry as he 
thought fit and sub-sections (2) to (5) of 
Section 4 laid down the formulae for de- 
termination of fair rent in different clas- 
ses of cases. Sub-section (1) (a) of Sec- 
tien 7 gave teeth to the determination 
of fair rent by providing that where the 
Controller has fixed the fair rent of a 
building, the landlord shall not claim, 
receive or stipulate for the payment of 
anything in excess of such fair rent and 
sub-section (2) (a) of that section recog- 
nised that where the fair rent of a build- 
ing has not been fixed by the Controller, 
the agreed rent could be lawfully paid 
by the tenant to the landlord and it was 
only payment of a sum in addition to 
the agreed rent that was prohibited by 
that sub-section. Section 29 made it 
penal for any one to contravene the pro- 
visions of sub-sections 1 (a) and 2 (a) of 
Section 7. Now there could be no doubt 
that if the fair rent of a building were 
fixed under Section 4, sub-section (1), 
the decision in Padma Devis case would 
be clearly applicable and the annual 


value would be limited to the fair rent 


so fixed. But, would the same principle 
apply where the fair rent were not fixed? 
Would the annual value in such a case 
be liable to be assessed in the light of 
the provisions contained in the Rent Act? 
That was the question which arose be- 
fore the court in the Guntur Municipal 
Council’s case . The Guntur Municipal 
Council urged that the decision in Padma 
Devi’s case was not applicable and at- 
tempted to it by saying that 
under Section 7, sub-section (1) it was 
only after the fixation of fair rent of a 
building that the landlord was debarred 
from claiming or receiving. payment of 
any rent in excess of such fair rent and 
since the fair rent of the building in that 
case had not been fixed, it was not penal 
for the landlord to receive any higher 
rent and the assessment of annual value 
was, therefore, not ‘limited or governed 
by the measure provided by the provi- 


- gions of the Act for determination of the 


fair rent’. This attempt, however, did not 
find favour with the court and it was 
held that there was no distinction ‘be- 
tween buildings the fair rent of which 


has been actually fixed by the Control- 


ler and those in respect of which no such. 


rent has been fixed’. The Court pointed 
out: It is perfectly clear that the land- 
lord. cannot lawfully expect to get more 
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rent‘ than the fair rent which is payable - 
in accordance with the principles laid 
down in the Act. The assessment of 


valuation must take into account the 


measure of fair rent as determinable un- 


- der the Act. It may be that where the 


Controller has not fixed the fair rent, 
the municipal authorities will have to 
arrive at their own figure of fair rent but 
that can pe done without any difficulty 
by keeping in view the principles laid 
down in Section 4 of the Act for deter- 
mination of fair rent’. It will thus be 
seen that even though fair rent had not 
Deen fixed under the Act as in Padma 
Devi’s case, nor was it statutorily deter- 
mined as in the Life Insurance Corpora- 
tion’s case (there being rio provision in 
the Andhra Pradesh Rent Act similar. to 
the latter part of Section 2 (10) (b) of the 
West Bengal Rent Act) and it was clear 
from the provisions of the Rent Act that 
it was only after the fair rent of a build- 
ing was fixed by the Controller that the 
prohibition against receipt of any, amount 
in excess of fair rent became applicable 
and so long as the fair rent was not fix- 
ed by the Controller it was open to the 
landlord to receive the agreed rent even 
though it might be higher than the fair 
rent, yet it was held by the court that 
in view of the provisions in the Rent Act 
in regard to fair rent, the landlord could 
not reasonably expect to receive from 
a hypothetical tenant anything more than 
the fair rent payable in accordance with 
the principles laid down in the Rent Act 
and the annual value was liable to be 
determined on the basis of fair rent as 
determinable under the Rent Act. The. 
Court observed that the assessing autho- 
rity would have to arrive at its own 
figure of fair rent by applying the princi- 
ples laid down in sub-sections (2) to (5) 
of Section 4 for determination of fair 
rent. This decision clearly represented a 
further extension of the principle in 
Padma Devis case to a situation where 
no standard rent has been fixed by the 
Controller and in the absence of fixation 
of standard rent, there is no prohibition 
against receipt of higher rent by the 
landlord. 


6. It is in the light of these decisions: 
that we must consider whether in — case 
of a building in respect of which no 
standard rent has been fixed by the Con- 
troller under the Delhi Rent Control Act, 
1958 the annual value must be limited 


‘to the measure of standard rent deter- 


minable under that Act or it can be de- 


termined. on the basis of the higher rent 
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so fixed, or at which it would have been 
fixed if application were made under the 
said section’. Here, unlike Padma Devi’s 
case, the standard rent of the building 
had not been fixed under Section 9 but 
it was common ground between the par- 
ties that Rs. 2,800 per month being the 
amount of the agreed rent represented 
the figure at which the standard rent 
would have been fixed if an application 
had been made for the purpose under 
Section 9 and the standard rent of the 
building was therefore Rs. 2,800 per 
month within the meaning of the second 
part of the definition of that term. The 
question which arose for consideration 
was whether the annual value of the 
building was liable to be deter- 
mined on the footing of this stan- 
dard rent or it could be determined by 
taking into account the higher rent re- 
ceived by the tenant from its sub-tenants., 
The principle of the decision in Padma 
Devi’s case was invoked by the assessea 
for contending that the annual value of 
the building could not be determined at 
a figure higher than the standard rent 
and this contention was upheld by the 


Court, though there was no fixation of. 


standard rent by the Controller under 
' Section 9 and the statutory prohibition 
was only against receipt of rent in ex- 
cess of the standard rent fixed under the 
Act. The Court pointed out that the 
standard rent stood defined by the latter 
part of Section 2 (10) (b) and by virtue 
of that provision it was statutorily deter- 
mined at Rs. 2,800 per month though 
not fixed by the Controller under Sec- 
tion 9 and proceeded to hold, by apply- 
ing the principle of the decision in Padma 
Devi’s case, that the landlord could not 
reasonably expect to receive any rent 
higher than the standard rent from a 
hypothetical tenant and the annual value 
of the building could not, therefore, be 
fixed at a figure higher than the standard 
rent. It will be seen that this decision 
marked a step forward from the decision 
in Padma Devi’s case because here the 
standard rent was not fixed by the Con- 
troller under Section 9 and it was not 
penal for the landlord to receive any 
rent in excess of the statutorily deter- 
mined standard rent of Rs. 2,800 per 
month and yet it was held by this Court 
that the standard rent determined the 
upper limit of the rent at which the 
landlord could reasonably expect to let 
- the. building to a 
It may be pointed out that an attempt 


was made on: behalf of the Corporation: 


_ to distinguish. the decision in Padma 


Devan Daulat Rai Kapoor.v. New Delhi Municipality - 
has been fixed under. Section 9, the rent. 


hypothetical tenant.. 


A.LR. 


Devis case by contending that that 
decision was based on the interpre- 
tation of Section 127 (a) of the Calcutta 
Municipal Act,- 1923 while the provi- 
sion which fell for interpretation in this 
case was Section 168 of the Calcutta 
Municipal Corporation Act, 1951 which 
was different from Section 127 (a), in 
that it contained a proviso that ‘in res- 
pect of any land or building the standard 


‘rent of which has been fixed under Sec- 
tion 


the annual value thereof 
shall not exceed the annual amount of 
the standard rent so fixed’ which was 
absent in Section 127 (a). The. argument 
was that under the proviso the annual 
value was limited to the standard renf 
only in those cases where the standard 
rent was fixed under Section 9 and since 
in the case before the court the standard 
rent of the building was not fixed under 
Section 9, the proviso has no application 
and the assessing authority was. not 
bound to take into account the limitation 
of the standard rent. This argument was 
negatived by the court and it was held 
that the enactment of the proviso in Sec- 
tion 168 of the Calcutta Municipal Cor- 
poration Act, 1951 did not alter the law 
and by the addition of the proviso, the 
meaning of the expression ‘gross rent at 
which the land or building might reason- 
ably be expected to let’ was not chang- 
ed. It was for this reason that we point- 
ed out at the commencement of the judg- 
ment that the existence of the proviso in 
Section 116 of the Delhi Municipal Cor- 
poration Act, 1957 is immaterial and we 
may proceed to deal with the appeals 
arising under that Act as if the definition 
of ‘annual value’ did not contain that 
proviso. ) 

5. That takes us to the third decision 
in Guntur Municipal Council v. Guntur 
Town Rate Payers’ Association, (1971) 
2 SCR 423 which extended still further 
the principle of the decision tm Padma 
Devi’s case. This was a case where the 
annual value was to be determined under 
the Madras District Munictpalities Act, 
1920 which applied in the city of Guntur, ` 
Section 82 sub-section (2) of the Act gave 
a definition of ‘annual value’ practically 
in the same terms as Section 3 (1) (b) of 
the Punjab Municipal Act, 1911 and Sec- 
tion 116 of the Delhi Municipal Corpora- 
tion: Act, 1957 without the second pro- 


: viso. There was also in force in the city 


of Guntur, the Andhra Pradesh Build- 
ings (Lease, Rent and Eviction) Control 
Act, 1960, which:provided inter alia for 
fixation of fair rent of. buildings: It is 
necessary to-refer to a few material pro- 
visions of this Act. Section 4,: sub-sec. - (1) 


1988 
erion is the rent realisable by the land- 








the landlord 


ual value, Now, what is reasonable is 
a question of fact and it would depend 
on the facts and circumstances of a given 
situation. Ordinarily, as pointed out by 
Subba Rao, J., speaking on behalf of the 
Court in Corporation of Calcutta v. 
Padma Devi, (1962) 3 SCR 4% ‘a bargain 
between a willing lessor and a wi 

lessee uninfluenced by any extraneous 
circumstances may afford a guiding test 
of reasonableness. An inflated or deflat- 
ed rate of rent based upon fraud, emer- 
gency, relationship and such other con<« 
siderations may take it out of the bounds 
of reasonableness’, The. actual rent pay- 
able by a tenant to the landlord would 
in normal circumstances afford reliable 
evidence of what the landlord might rea- 


sonably expect to get from a hypotheti- 


rent which he might reasonably expect 
to receive from etical tenant, But 
where the rent of the building is subject 
to rent control legislation, this approxi- 
ation may and often does get displac- 
It is, therefore, necessary to consider 
the effect of rent control legislation on 
ee determination of annual value, 

. This is fortunately not a- virgin 
ee ee decisions 
ef this Court which have spoken on this 
subject, The first is the decision in Cor- 
poration of Calcutta v. Padma Devi (su- 
pra). The question which arose in thaf 
case was whether the ‘annual value’ of 
a building governed by the West Bengal 
Premises Rent Contrel (Temporary Pro- 
visions) Act, 1950 could be determined 
at a figure higher than the standard reng 
fixed under the provisions of that Act, 
The definition of ‘annual value’ in Sec- 
tion 127 (a) of the Calcutta Municipal 
Act, 1923 under which the house tax was 
being levied was the same as in Sec- 
tion 3 (1) (>) of the Punjab Municipal 
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Act, 1911 or Section 116 of the Delhi 
Municipal Corporation Act, 1957 without 
the second proviso and hence in order to 
determine the ‘annual value’ of the 
building it was necessary to find out 
what. was the rent at which the building 
might reasonably be expected to let from 
year to year. The court speaking through 
Subba Rao, J. emphasized the use of the 
word ‘reasonably’ in the definition and 
pointed out that since it was penal . for 
the landlord to receive any rent in- ex- 
cess of the standard rent fixed under the 
Act, the _ landlord could not reasonably 
expect to receive any higher rent in 
breach of the law. It is the standard rent 
alone which the landlord ‘could reason- 


ably expect to receive from a hypothe- 
tical tenant, because to receive any- 
thing more would be contrary to law. 
The learned Judge, after analysing the 
provisions of the Act, observed: 

“A combined reading of the said pro- 
visions leaves no room for doubt that a 
contract for a rent at a rate higher than 
the standard rent is not only not enforce- 
able but also that the landlord would be 
eommitting an offence if he collected a 
rent above the rate.of the standard rent. 
One may legitimately say under those 
circumstances. that a landlord cannot 
reasonably be expected to let a building 
for a rent higher than thé standard rate. 
A law of the lend with its penal conse- 
quences cannot be ignored in ascertain- 
ing the reasonable expectations of a land- 
Jord in the matter of rent. In this view, 
ee e e 
taken as one of the. circumstances ob- 
anie h in theopen arket placing an up- 

on the rate of rent for which a. 
A can reasonably be expected to let.” 





the landlord to receive any rent higher 
than the standard rent fixed under th 
Act, it was held that the landlord coul 


a hypo 
value of the building could not ai 
the standard rent, 

4, The next decision to which we 
must refer in this connection is the deci- 


pra). This case also related to a building 


situate in Calcutta which was governed 


by the West Bengal Premises Rent Con- 
trol (Temporary Provisions) Act, 
Section 2 (10) (>) of the Act defined 
‘standard rent’ to mean ‘where the rent 
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rent. Even. in case,of a building in res- 
pect of which no standard rent has been 
fixed within the prescribed. period of 
limitation and thus the tenant is preclud- 
ed from making an application for fixa- 
tion of standard rent with the result 
that landlord is lawfully entitled to con- 
tinue to receive the contractual rent, 
the annual value must be limited to the 
measure of standard rent determinable 
under the Rent Act and cannot be deter- 
mined onthe basis of the higher rent 
actually. received by the landlord from 
the tenant. Even if the standard rent 
has not been fixed by the Controller, the 
landlord cannot - reasonably 
receive from a hypothetical ‘tenant any- 
thing more than the standard rent deter- 
minable under the Act and this would 
be so equally whether the building has 
been let out to a tenant who has lost his 
right to apply for fixation of the stand- 
ard rent or the building is self-occupied 
by the owner. The assessing authority 
would, in either case, have to arrive at 
its own figure of the standard rent by ap- 
plying principles laid down in the Delhi 
Rent Control Act, 1958 for determina- 
tion of standard rent and determine the 
annual value of the building on. the basis 
of such figure of standard rent. AIR 1970 
SC 1417 and AIR 1962 SC 151 and AIR 
1971 SC 353 and (1970) 2 SCR 390, Rel 
on; AIR 1977 SC 308, Disting.; TLR (1973) 
1 Delhi 363 (FB), Partly Reversed. 
(Paras 3, 7, 8, 9, 10, 11) 
Cases Referred: Chronological Paras 


(1977) 1 SCR 1017: AIR 1977 SC. 308 6 
(1971) 2 SCR 423: AIR 1971 SC 353 5, 6, 
8, 9, 10 

(1970) 2 SCC 44: AIR 1970 SC 1417 1, 
4, 5, 8, 9, 10 

(1970) 2 SCR 390 7 
(1962) 3 SCR 49: AIR 1962 SC 151 3 
3, 4, 5, 8 


Mr. P. N. Lekhi, Sr. Advocate (Mr. 
M. K. Garg, Advocate with him), for Ap- 
pellants in C. A. Nos. 1143-44 of 1973 
and for RR. in C. A. No. 1201 of 1973; 
Mr. F. S. Nariman,’ Sr. Advocate (Mr, 
P. D. Singhania in C. A. No. 1143 of 1973, 
Mr. Homi Ranina and Mr. Ravinder 
Narain and T. Ansari, Advocates), for 
Intervener, Mr. S. N. Kacker, Sol. Gene- 
ral (Mr. A V. Rangam, Advocate with 
him), for Respondent in C. A. No. 1144 
of 1973 and for Appellant in C. A. No, 
1201 of 1973; Mr. S. N. Kacker, Sol. 
General (M/s. B. P. Maheshwari, 8. Sethi 
and Mr. Bikramjit Nayyar and E. C, 
Sharma, Advocates with him), for Re- 
spondent No. -1 in C. A. Nos. 1143-1144 


of 1973; Mr. S. T. Desai, Sr. Advocate 


expect to- 


AIR, 
(M/s. S. P. Nayyar and Miss A. Subha- 


shini, Advocates with him), for Inter- 
vener C.I.T. Delhi - l 
BHAGWATI, J.:— These appeals by 


certificate raise a common question of 
law relating to assessment of annual 
value for levy of house tax where the 
building is governed by the provisions 
of Rent Control legislation, but the stan-' 
dard rent has not yet been fixed. One 
appeal relates to a case where the build- 
ing is situate within the jurisdiction of 
the New Delhi Municipal Committee 
and is liable to be assessed to house tax 
under the Punjab Municipal Act, 1911 
while the other two relate to cases where 
the building is situate within the limits 
of the Corporation of Delhi and is asses- 
sable to house tax under the Delhi Mu- 
nicipal Corporation Act, 1957. The housa 
tax under both statutes is levied with 
reference to the annual value of the 
building. Section. 3 (1) (b) of the Punjab 
Municipal Act, 1911 defines ‘annual 
value’ to mean, in the case of any house 
or building ‘the gross annual rent at 
which such house or building....... .. may 
reasonably be expected to let from year 
to year’ subject to certain specified de- 
ductions, and the same definition of 
‘annual value’ is to be found in Sec. 116 
of the Delhi Municipal Corporation Act, 
1957 with only this difference that there 
is a second proviso to Section 116 which 
is absent in Section 5 (1) (b). That proviso 
reads: ‘Provided further that in respect 
of any land or building the standard 
rent of which has been fixed under the 
Delhi and Ajmer Rent Control Act, 1952, 
the rateable value thereof shall not ex- 
ceed the annual amount of standard renf - 
so fixed’. It was, however, common 
ground between the parties that this pro- 
viso is immaterial and, in fact, it was 
so held in Corporation of Calcutta Ve 
Life Insurance Corporation, (1970) 2 SCC 
44..We may, therefore, ignore the exist- 
ence of this proviso and deal with both 
the categories of appeals on the basis of 
the same definition of ‘annual value’: 
‘Annual value’ of a building, according 
to this definition, would be the gross 
annual rent at which the building m 

reasonably be expected to let from ye 


to year, (emphasis supplied): 


2. It is obvious from this definition 
that unlike the English Law where the 
value of occupation by a tenant is the 
criterion for fixing annual value of 
building for rating purposes, here it 
the value of the property to the owner 
which is taken as the standard for mak 
ing assessment of annual value, The cri 
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buman ion or for any other 
purpose (including analysis). The object 
is to emphasise that whatever be the 
purpose of the sale it is a sale for the 
purposes of the Act, just as the words 
‘whether by wholesale or retail’ or ‘whe- 
ther for cash or credit or by way of: ex- 
change’ are intended to emphasise that 


it is immaterial for the purposes of the- 


Act what manner and method of sale is 
adopted. To give any other interpreta- 
tion to the definition of ‘sale’ would be 
to exclude from the ambit of the Act 
that which has been included by the defi- 
nition of ‘food’. Further, a sale ‘for ana- 
lysis’ can never be a sale ‘for human 
consumption’ but it is nonetheless a sale 
within the meaning of the definition. It 
is an unqualified sale for the purposes 
of the Act. To insist that an article sold 
for analysis should have been offered 
for sale for human consumption would 
frustrate the very object of the Act. A 
person selling an adulterated sample to 
a. Food Inspector could invariably in- 
form him that it was not for human con- 
sumption and thereby insure himself 
against prosecution Dr. selling adulterat- 
ed food. If sale for analysis is an w- 
qualified sale for the purposes of the 
sales 





“12, We are-therefore of the opimion 
that the sale of gingelly oil mixed with 
groundnut oil is punishable under Sec- 
tion 16 (1). (a) (i) read with S. 2 (1) (a) 
notwithstanding the fact that the seller 
had expressly stated at the time of sale 
that it was intended for external use 
only. We declare the legal position as 
indicated in the earlier paragraphs but 
we refrain from passing any further 
order in the appeal which we according- 
ly dismiss. We have not referred to any 
of the decisions of the various High 
Courts which were considered by us and 
all -of which, we may add, have been 
studiously . collected and scrupulously 
considered by Madhusudana Rao, J. in 
Public Prosecutor v. Rama Chandra 
Raju, CO ee a ar 

e 3 Appeal. dismissed, 
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Devan Daulat Rai Kapoor etc. etc, 
Appellants v. New Delhi Municipal Com- 
mittee and another etc. etc., Respondents. 

Punjab Municipal Act (3 of 1911), S. 3 
(1) (b) — Annual value — Determina- 
tion of — Word ‘reasonable — Connota- 
ton of — Building governed by Rent 
Control legislation — Annual value can- 
not exceed standard rent — Landlord 
actually receiving higher rent is immate- 
rial — ILR (1973) 1 Delhi 363 (FB), Part- 
ly Reversed. (Delhi Municipal Corpora- 
tion Act (66 of 1957), S. 116 — Delhi Rent 
Control Act (59 of 1958), Ss. 2 (k), 9, 12). 

Acco to the definition 
in S. 3 (1) (b) of the Punjab Municipal 
Act (3 of 1811) ‘annual value’ of a build- 
ing would be the gross annual rent at 
which the building may reasonably be 

to let 

year. It 
definition that unlike the. English Law 
where the value of occupation by a ten- 
ant is the criterion for annual 
value of the building for rating purposes, 
here it is the value of the property to 
thé owner which is taken as the standard 
for making assessment of annual value, 
The criterion is the rent realisable by 
the landlord and not the value of the 
holding in the hands of the tenant. The 
rent which the landlord might realise if 
the building were let is made the basis 
for fixing the annual value of the build- 
ing. What the landlord might reasonably 
expect to get from a hypothetical tenant, 
if the building were let from year to 
year, affords the statutory yardstick for 
determining the annual value. There 
would ordinarily be in a free market 
close approximation between the actual 
rent received by the landlord and the 
rent which he might reasonably expect 
to receive from hypothetical tenant. But 
where the rent of the building is subject 
to rent control legislation, this approxi- 
mation may and often does get displaced. 
(Paras 1, 2) 


Where a building is governed by the 
provision of Rent Control Legislation the 
landlord cannot reasonably be expected 
to receive anything more than the stan- 
dard rent from a hypothetical tenant 
and the annual value of the building 
cannot therefore exceed the standard 
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4. It is true that in order -to . entitle 
a tenant to claim the. protection of Sec- 


tion 12 (3), the tenant has to make pay- | 


ment or deposit as required - by 5. 13, 
that is to say, the arrears of rent should 
be paid or deposited within one month 
of the service of the writ of summons 
on the tenant or within such further 
time as may. be allowed by the court, 
and should further deposit or pay every 
month by the 15th, a sum equivalent to 
the rent. It does not, however, follow 
that failure to pay or deposit a sum 
equivalent to the rent by the 15th of 
every month, subsequent to the filing 
of the suit for eviction; will entitle the 
_ landlord = straightway, to a . decree for 
eviction. The consequence of the deposit 
or payment and non-payment or non- 
deposit are prescribed by sub-ss. (5) and 
(6) of S. 13. Since there is a statutory 
provision expressly prescribing the con- 
sequence of non-deposit or non-payment 
of the rent, we must look to and be guid- 
ed by that provision only to determine 
what shall follow. Sec. 13 (6) does not 
clothe the landlord with an automatic 
right to a decree for eviction; nor does 
it visit the tenant with the penalty of 
a decree for eviction being straight- 
way, passed against him. Section 13 (8) 
vests, in the court, the discretion to order 
the striking out of the defence against 
eviction. In other words, the Court, hav- 
ing regard to all the circumstances of 
the case, may or may not strike out the 
defence. If S. 13 were to. be construed 
as mandatory and not as vesting a dis- 
cretion in the Court, it might result in 
the situation that a tenant who has de- 
posited the arrears of rent within the 
time stipulated by S. 13 (1) but who 
fails to deposit thereafter the monthly 
rent on a single occasion for a cause be- 
yond his control may have his defénce 
struck out and be liable to summary evic- 
tion. We think that S. 13 quite clearly 
confers a discretion, on the court, to 
strike out or not to strike out the defence, 
if default is made in deposit or payment 
of rent as required by S. 13 (1). If the 
court has. the discretion not to strike out 
the defence of a tenant committing de- 
fault in payment or deposit as required 
by S. 13 (1), the court surely has the 
further discretion to condone the default 
and extend the time for payment or de- 
posit. Such a discretion is a necessary 
implication of the discretion not to strike 
out the defence. Another construction 
may lead, in some cases, to a perversion 
Jof the object of the Act, namely, ‘the 
adequate protection of the tenant’. S. 12 


(3) entitles a tenant to. claim protection 


-. Shyamcharan..v, Dharamdas .. Peas 6 


S86, 589. 
against ie pee sais specified 


. in S. 19.(1) (a) if the tenant makes pay- 
_ment or deposit as required by S. 13. On 


our construction of S. 13 that the Court 
has the power to extend the time ` forf 
payment. or deposit, it must follow that 
payment or deposit within the extended 
time will entitle the tenant to claim the 
protection of S. 12 (3). One of the argu-/ 
ments advanced before us was that there 
was no express provision for extension 
of time for deposit or payment of month- 
ly rent subsequent to the filing of the 
suit whereas there was such express pro- 
vision for payment or deposit of arrears 
of rent that had accrued before the fil- 
mg of the suit. Obviously, express provi- 
sion for extension of time for deposit or 
payment of rent falling due after the fil- 
ing of the. suit was not made in 8S. 13 (1) 
as the consequence of non-payment was 
proposed to be dealt with by a separate 
sub-section, namely S. 13 (6). Express 
provision had to be made for extension 
of time for deposit or payment of rent 
that had accrued prior to the filing of 
the suit, since that would ordinarily be 
at a very ‘early ‘stage of the suit when 
a. written statement might not be filed 
and there would, therefore, be no ques- 
tion of striking out the defence and, sọ, 
there would be no question. of 8. 13 (6) 


covering the situation. 


3. In Jagadish Kapoor v. New Educa- 
tion Society, 1967 Jab LJ 859, a Full 
Bench of the Madhya — Pradesh High 
Court held that S. 13 (6).of the Madhya 
Pradesh Accommodation Control Act did 
not make it obligatory for the court to 
strike out the defence but vested in the 
court a discretion to strike out or not to 
strike out the defence. Having so held 


‘the Full Bench stopped short of giving 


full effect to their conclusion by holding 
that the Court could condone the .de- 
fault and refuse to strike out the de- 
fence but it could not give the benefit « 

S. 12 (3) or 13 (5) to the tenant. We do 
not see any justification for adopting 


‘this narrow construction of Ss. 12 and 


13. In our view the discretion given to 
the court under S. 13 (6) must be held 
to imply a discretion to condone the 
delay and extend the time in making d 

posit or payment under S. 13 (1). In 
B. C. Kame v. Nemi Chand Jain, AIK 
1970 SC 981, a.tenant had committed de- 
fault both in payment of arrears as well 
as in payment of the monthly rent which 
became payable after the filing of the 
suit. This Court took the view that on an 
application made by the tenant time for 
deposit or payment could be extended. 
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- Though the observations made by the 
Court read as if they were made with 
reference to the default in payment of 
arrears, a reference to the facts of the 
case as set out in the very judgment 
shows that there was default both in 
payment of the arrears of rent that had 
accrued before the filing of the suit and 
in payment of the monthly rent that fell 
due after the filing of the suit. 

‘6. We are accordingly of the opinion 
that the Court has the jurisdiction to ex- 
tend time for deposit or payment of 
monthly -rent falling due after the filing 
of the suit. In that view it is not neces- 
sary to express our opinion on the ques- 
tion of waiver or: abandonment. The ap- 
peal is allowed with’ costs and the suit 
for eviction is dismissed. 

. Appeal allowed, 


AIR 1980 SUPREME COURT 590 
(From: Karnataka) 


N. L. UNTWALIA AND O. CHINNAPPA 
REDDY, JJ. 


- Civil Appeal No. 536 of 1970, D/- 15-1- 
1980. 


Tavangowda Tamangowda Patil and 
others, Appellants v. Yellappa Krishna 
Muchandni and others, Respondents. 

(A) Bombay Rents, Hotel and Lodging 
House Rates Control Act. (57 of 1947), 
S. 5 (8) — Certain watan land leased for 
purposes of storing timber — Land never 
used for agricultural p —- Held, 
land was premises within S. 5 (8). _ 

-. (Para 4) 
~ (B) Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), 


S. 5 (11) (6) — Lease of certain watan — 


land by father of A to R for storing tim- 
ber — Death of father of A — R continu- 
èd to be tenants within S. 5 (11) — De- 
termination of lease consequent on death 
of father of A, not material — (Bombay 
Hereditary Offices Act (3 of 1874), Sec- 
tion § (1)). (Para 5) 
‘Cases Referred: Chronological Paras 
(1962) 3 SCR 98: ATR 1966 SC 806 4 

O. CHINNAPPA REDDY, J..— A plot 
of land in Survey No. 598 of Belgaum 
‘measuring 150 ft.x90 ft. was leased by 
‘the father of the appellants to the re- 
spondents in about the year 1947 on an- 
nual rent. The lease was for the purpose 
of storing timber etc. The land was 
watan land attached to the office of Patil, 
The appellants’ father died in 1956. In 
1961 the appellants filed a petition be- 
fore the Assistant Commissioner, Bel- 
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make a brief reference to the 


ALR. 


gaum for restoration of the land to them 
as the lease in favour of the respondents 
by their father was determined on the 
death of their father. The Assistant Conr 
missioner by his order dated December 
18, 1962, allowed the petition and direct- 
ed restoration of possession of the land 
to the appellants. An appeal preferred 
to the Deputy Commissioner, Belgaum 
and a further appeal to the Mysore Re- 
venue Appellate Tribunal were dismiss- . 
ed. The respondents filed Writ Petition 
No. 2427 of 1966 in the High Court of 
Mysore. The High Court allowed the 
Writ Petition, holding that the respon- 
dents were protected by the provisions 
of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947. 

2. Shri V. N. Ganpule, learned coun- 
sel for the appellants raised two conten- 
tions before us: (1) The lease in favour 
of the respondents stood determined on 
the death of the father of the appellants 
in 1956 and the respondents were not 
tenants within the meaning of S. 5 (11) 


. of the Bombay Rent Act. (2) In any case 


the land in question was ` not ‘premises’ 
as defined in Section 5 (8) of the Act 
and therefore, the provisions of the Bome 
bay Rent Act were not attracted. 


3. To appreciate the contentions rais- 
ed by Shri Ganpule it is necessary to 
relevant 
provisions of the Bombay ‘Hereditary 
Offices Act, 1874 and the Bombay Rents, 
Hotel and Lodging House Rates Control 
Act, 1947. Section 5 (8) of the Bombay 
Rents, Hotel and Lodging House Rates 


_Control Act, 1947, defines ‘premises’ as 


meaning:-— 

(a) any land not being used for ‘agri- 
cultural purposes, 

(b) any building x XX xx 
Section 5 (11) defines ‘tenant’ as follows: 

“Tenant means any person by whom 
or on whose account rent is payable for 
any premises and ance 

(a) and (aa) xx xx 

(b) any person remaining, after the 
determination of the lease, in possession, 
with or without the assent of the land- 
lord, of the premises leased to such per- 
son or his predecessor who has derived 
title before coming into operation of this 
Act. 

(c) xx =x’, 
Section 5 (1) of the Bombay Hereditary 
Offices Act, 1874, is as follows:— 

“Without the sanction of the State Gov- 
ernment, or in the case of a mortgage, 
charge, alienation, or lease of not more 
than thirty years, of the Commissioner 
it shall not be competent- 
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(a) to a watandar to mortgage, charge, 
alienate or lease, for a period beyond 
the term of his natural life, any watan, 
or any part thereof, or any interest 
therein, to or for the benefit of any per- 
son who is not a watandar of the same 
watan; 

(b) to a representative watandar to 
mortgage, charge, lease or alienate any 
right with which he is invested, as such, 
under this Act”. 


4. The submission of Shri Ganpule 
was that the material date for ascertain- 
ing whether the plot of land was ‘pre~ 
mises’ within the meaning of Sec. 5 (8) 
of the Bombay Rent Act was the date 
of letting and as it was not shown that 
the user of the land was converted from. 
agricultural to non-agricultural purposes 
after obtaining the permission of the 
Collector in accordance with the provi- 
sions of the Bombay Land Revenue 
Code, it must be held that the land was 
not ‘premises’ within the meaning of 
Section § (8) on the material date. He 
relied on the decision of this Court in 
Mst. Subhadra v. Narsaji Chenaji, (1962) 
3 SCR 98. The fundamental flaw in the 
submission of Shri Ganpule is the under- 
lying assumption that the land was agri- 
cultural land at the inception or at any 
rate at the time when it was let out to 
the respondents for the first time. We 
find no basis in the record for these as- 
‘sumptions. In fact, before the High Court 
when it was argued that the land was 
used for non-agricultural purposes and 
therefore, the provisions of the Bombay 
Rent Act were applicable, the answer of 
the present appellants was not that it 
was agricultural land on the material 
date but that it was exempt from the 
provisions of the Act as it belonged to 
the Government. As we observed, there 
is no basis in the record for the assump- 
tion that the land was ever used for 
agricultural purposes. When the land 
was leased to the respondents it was ad- 
mittedly leased for the purpose of stor- 
ing timber etc. We are, therefore, unable 
to see any force in the first submission 
of Shri Ganpule: 


5. There is equally no force in the 
other submission of Shri Ganpule. It is 
true that a lease granted without the 
sanction of the State Government is not 
valid beyond the lifetime of the watan- 
dar granting the lease and will not bind 
the successor-watandars but the ques- 
tion is whether the respondents continu- 
ed to be tenants within the meaning of 
Section 5 (11) of the Bombay Rent Act 
notwithstanding the determination of the 
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lease consequent on the death of the 
father of the appellants. Section 5 (11) 
(b), which we have extracted, is clear 
that any person remaining, after the de- 
termination of the lease, in possession, 
with or without the assent of the land- 
lord is also a tenant for the purposes o 
the Act. The. learned counsel, argued that 
the determination of the lease contem- 
plated by Section 5 (11) (b). was deter- 
mination by an act of the landlord and 
not determination by the operation of 
the law. We do not see any justification 
for so confining the meaning to be given 
to the expression ‘the determination of 
the lease’ in Section 5 (11) of the Act. 
The expression is unqualified and there 
is no compelling reason why we should 
add words of qualification. We, therefore, 
dismiss the appeal with costs. 

Appeal dismissed, 


AIR 1980 SUPREME COURT 591 
(From: AIR 1969. All 142 (FB) 
R. S. SARKARIA AND 
O. CHINNAPPA REDDY, JJ. 
Civil Appeal No. 2614 of 1969, D/- 
8-11-1979. 


State of Uttar Pradesh, Appellant v. 
Chandra Bhushan Misra, Respondent. 

Court Fees Act (1870), S. 13 — Civil 
P. C. (1908), O. 41, R. 23 (as amended by 
Allahabad High Court) — Refund of 
Court-fee on remand — Case remanded 
in the interests of justice as provided by 
amended R. 23 — Refund of Court-fee 
can be ordered under S. 13. 


Refund of Court-fee paid in appeal 
can be ordered under S. 13 of the Court 
Fees Act even where the remand is made 
in the interest of justice as provided by 
the provisions of O. 41, R. 23 as amended 
by the High Court of Allahabad. The 
provisions of Ss. 2 (1), 2 (18), 121, 122 
and 127, C.P.C. make it abundantly clear 
that the rules made by a High Court al- 
tering the rules contained in the. first 
schedule as originally enacted- by the 
legislature shall have the same force and 
effect as if they had been contained in 
the first schedule and therefore, neces- 
sarily . became part of the Code for all 
purposes. That is the clear effect of the 
definitions of the expressions ‘Code’ and 
‘Rules’ and Sections 121, 122 and 127. 
Therefore it cannot be said that the re- 


. ference to any provision of the Code of 


Civil Procedure 1908 pursuant to Sec- 
tion 158 of the Code must be to a pro- 
vision occurring in the body of the main 
Code consisting of the provisions from 


BW/BW/G85/79/LGC 
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if reference to the rules in the first sche- 
dule was permissible it should only be 
to the rules as enacted by the legislature 
itself and not as amended by the High 
Court. AIR 1969 All 142 (FB), Affirmed. 
(Paras 1, 3, 5) 
CHINNAPPA REDDY, J.— A second 
appeal under Section 100 of the Code of 
_ Civil Procedure 1908 was allowed by the 
Allahabad High Court and the matter 
was remanded to the Lower Appellate 
Court for fresh disposal in accordance 
with law. The order of remand was made 
under the provisions of Order XLI, 
Rule 23 of the Civil Procedure Code 1908, 
as amended by the Allahabad High 
Court. The successful appellant before 
the High Court filed an application under 
Section 13 of the Court Fees Act, 1870 
claiming a refund of the Court fee paid 
in the Second Appeal. The application 
came before G.. C.. Mathur, J., who enter- 
tained a doubt whether Section 13 of the 
Court Fees Act applied to a case of re- 
mand under the provisions of Order XLI 
Rule 23, Civil Procedure Code as am- 
ended by the High Court and referred 
the question for the consideration of a 
Full Bench. -Thereafter the application 
was heard by the Full Bench* consisting 
of Jagdish Sahai, Pathak and Kirty, JJ. 
Pathak and Kirty JJ. took the view that 
refund of Court-fee could be ordered 
under Section 13 of the Court Fees Act, 
even where the remand was made under 
the amended provisions of Order XLI, 
Rule 23. Jagdish Sahai, J. dissented. In 
accordance with the opinion of the majo- 
Tity, the court fees paid by the appellant 
before the High Court was directed to be 
refunded. The State of U. P. obtained a 
certificate under Article 133. (1) (c). of 
the anal and has preferred this 
appe 
2. Section 18 of ‘the Court-fees Act, 
1870, in so. far as it is material is as fol- 
lows: z 


oo an appeal or a plaint, which has 
been rejected by the lower Court on any 

of the grounds mentioned in the Code 
of Civil Procedure is ordered to be re- 


ceived, or if a suit is remanded in ap- 
peal on any of the grounds mentioned . 


in S. 351 of the same Code for a second 
decision of a lower court, the lower 
court shall grant to the appellant a certi- 
` ficate, authorising him to receive back 


from the Collector the full amount of 


., fee paid | onthe. memorandum of appeal.” 
>- "Reported in AIR 1969 All 142 (FB). 


State-of U. P. v. Chandra Bhushan ~ . aa at oak: oe 


‘Section 1 to Section 158 and not. to. the» 
provisions of the rules in the first sche-. 
dule. It cannot also be said that even. 


Section 13, thus speaks of a suit remand- . 
ed.in appeal on any: of. the grounds.men- 
tioned. in ‘Section 351 of the same Code’ 
Le. the Code of Civil Procedure which 
was then in force. Section 351 of the 
Code of Civil Procedure 1859 provided 
for the remand of a case by the appel- 
late court to the lower court for a deci- 
sion on the merits of the case, where 
“the lower court shall have disposed of 
the case upon any preliminary point so 
as to exclude any evidence of fact which 
shall appear to the appellate court essen- 
tial to the rights of the parties’, if the 
decision on the preliminary point was 
reversed by the appellate court. The - 
Code of 1859 was repealed and replaced 
by the Code of 1877. Section 562 of the 
1877 Code was substantially in the same 
terms as Section 351 of the 1859 Code, 
The Code of 1882 was repealed and re- 
placed by the Code of Civil Procedure 
1908. . Order XLI, Rule. 23 of. the 1908 
Code also provided for the remand of a 
case to the lower court by the appellate 
court where the suit had been disposed 
of upon a preliminary point and the de- 
cision of such preliminary point was 
reversed in appeal by the appellate court, 
In exercise of the powers vested in if 
under Section 122 of the Code of Civil 
Procedure 1908, the Allahabad. High 
Court amended the provisions of Order 
XLL Rule 23 so as to provide for the re- 
mand of a case by the appellate court 
to the trial court, not only when the suit 
had been decided upon a. preliminary 
point and the decision was reversed in’ 
appeal, but also whenever the appellate 
court considered it necessary in the in- 
terest of justice. The question for consi- 
deration in this appeal is whether the 
power to grant refund of court-fees un- 
der Section 13 of the Court Fees Act 
1870 was attracted to a case where ths - 
appellate court remanded the case to 
the lower court in the interest of jus- 
tice as provided by the provisions of 
Order XLI, Rule 23 as amended by the 
High Court of Allahabad. - 


3. In order to answer the question a 
reference is -necessary to Section 158, of 
the Code of Civil Procedure 1908. It is 
as follows: 


“158. In every enactment or notifica<~ 
tion passed or issued before the com- ` 
mencement of this Code in which refer- 
ence is made to or to any Chapter or 
section of Act VIII of 1859 or any Code ` 
of Civil Procedure or any Act amending 
the samie or any other enactment hereby 


“repealed; such reference shall, so far as 


may he’ practicable, be:taken to be mada - 


ALB.. 


1989. ... 


a yes aye Hr, = 


to this Code or to its corresponding Part, 


Order,: Section or Rule.” = 


It follows kom: Section 158- that ner ares 
ence in Section 13 of the Court Fees Act 
- 1870 to Section 351 of the Code of Civil 
- Procedure 1859. has to be read as refer- 
ence to Order XLI, Rule 23 of the Code 
of Civil Procedure 1908. The submission 


of the learned counsel was that the refer- . 


ence to any provision of the Code of Civil 
Procedure 1908 pursuant to Section 158 
of the Code must be to a provision occur- 
ring in the body of the main Code con- 
sisting of the provisions from Section 1 
to Section 158 and not to the provisions 
of the rules in the first schedule. He fur- 
ther submitted that even if reference to 
the rules in the first schedule was per- 
missible it should only be to the rules 
as enacted by the legislature itself and 
not as amended by the High Court. The 
first part of the submission of the learn- 
ed counsel has to be rejected straightway 


having regard to the express reference | 
to ‘Order’ and ‘Rule’ in Section 158 of 


the Code of Civil Procedure 1908, The 
second part of the submission requires 
a slightly closer.examination. Section 2 
{1) of the Code of Civil Procedure 1908 
defined ‘Code’ as including ‘Rules’, Sec- 
tion 2 (18) defined ‘Rules’ as meaning 


‘Rules and forms contained in the first 
schedule or made under Section 122 or- 


Section 125.’ Section 121 of the 1908 Codes 
declared that the rules in the first sche- 
dule shall have effect ‘as if enacted in 
the body of the Code until annulled or 


altered in accordance with the provisions. 


of Part X of the Code’ (Sections 121 to 
. 131): Section 122 enabled the High Court 


to make rules,. from time to time ‘regus. 


lating their own procedure or the . 
dure of the Civil Courts subject to their 


superintendence, and may by such rules, 


annul, alter or add to all or any of the 
rules in the first schedule’. Section 126 


made the rules.made by the High Court 


subject to the previous approval of the 
Government of the State, Section 12% 


provided that the rules so made and ap- 


proved shall have the same force and 
effect as if they had been contained - in 






enacted by the legislature. - shall - have 
the same force and effect as if they had 


_~§State.of Maharashtra v.-: Natwarlal 
» ‘Code’ .and. ‘Rules and: Sections 121, 


first schedule. These provisions make.. 


ltained.in the first schedule -as originally. 


"Criminal Appeal No, 73" “of 197 1, 


.- §. C..593 


122 
and 127. It-does:not appear to. be neces- 
sary to embark upon a detailed examina- 
tion of each one of these provisions, 


the position appears to us to be very . 


clear. We, therefore, agree with the view 
expressed by Pathak and Kirty JJ., in 
Chandra Bhushan Misra v. -Smt.: Javatri 
Devi, AIR 1969 All 142 (FB), 


regarding — 
the effect of Section 158 of the Code of 


Civil Procedure and Sections 2 (1) to 2 
(18), 121, 122 and 127, 

4. Jagdish Sahai J., was inclined to 
the view that the amendments made by 
the High Court were only fictionally em- 
bodied in the Code and that the refer« 
ence to Section 351 of the Code of 1859 
in Section 13 of the Court Fees Act was 
to be construed as a reference only to 
the provisions of Order XLI, Rule. 23, as 
originally passed by the Legislature and 
not as amended by the High Court. In 
our opinion the view of Jagdish Sahai J. 


does not give full effect -to Section 127 


of the Civil Procedure Code 1908 which 


provided that the rules made by the High - 


Court shall have the same force and 
effect as if they had been contained in 
the first schedule, - 


5. We are of the view that the qu 
tion. was rightly answered by the 


Bench .of the Allahabad High Court 
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(From: Bombay)*. 
R. S. SARKARIA AND 
O. CHINNAPPA REDDY, JJ. 
Criminal Appeal No, 231 of 1973, Dj- 
4-12-1979, 
State of Maharashtra, Appellant v. 
Natwarlal Damodardas Soni, Respone 


dent. , 
- (A) Criminal P. C. (1898), S. 165 —— 
Search and seizure of gold — Gold alleg- 


ed to be smuggled — Seizure and conse- 
quent trial is not vitiated even if search 
is illegal. 

‘The police had powers under Criminal 
P. C. to search and seize the gold if they 
had reason to believe that a le 
Offence had been committed in respect 


thereof. Assuming arguendo, 
search was illegal, then also, it will not 


"18-10-1972 (Bom). 
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affect the validity of the seizure and fur- 
ther investigation by the Customs Au- 
thorities or the validity of the trial which 
followed on the complaint of the Assis- 
tant Collector of Curctoms. AIR 1963 SC 
822; AIR 1972 SC 886; AIR 1978 SC 933 
and (1976) USSC Bulletin, Vol. 2, B 4840, 
Rel. on. (Para 10) 


(B) Customs Act (1962), S. 135 (1) (a) 
and (b) — Offence of possessing or keep- 
ing contraband gold — Keeping or pos- 
session need not be as owner or pur- 
chaser. Criminal Appeal No. 73 of 1971, 
D/- 13-10-1972 (Bom.), Reversed. 
=- Smuggling, particularly of gold, into 
India affects the public economy and 
financial stability of the country. The 
provisions of Section 135 (1) and like sta- 
tutes which are designed to suppress 
smuggling have to be construed in ac- 
cordance with the Mischief Rule first 
enunciated in Heydon’s Case. According- 
ly, the words ‘acquires ession or 
keeping’ in clause (b) of Section 135 (1) 
are not to be restricted to ‘possession’ or 
‘keeping’ acquired as an owner or a pur- 
chaser of the goods. Such a narrow con- 
struction which has been erroneously 
adopted by the High Court would defeat 
the object of these provisions and under- 
mine their efficacy as instruments. for 
suppression of the mischief which the 
Legislature had in view. Construed in 
consonance with the scheme of the sta- 
tute, the purpose of these provisions and 
the context, the expression ‘acquired 
session’ is of very wide amplitude and will 
certainly include the acquisition of pos- 
session by a person in a capacity other 
than as owner or purchaser. This ex- 
pression takes its colour from the suc- 
ceeding phrase commencing with the 
word ‘or’, which is so widely worded 
that even the temporary control or cus- 
` tody of a carrier, remover, depositor, 
harbourer, keeper, or dealer of any goods 
which he knows or has reason to believe 
to be smuggled goods or- prohibited goods 
‘(liable to confiscation under Section 111), 
cannot escape the tentacles of clause Sa 
Criminal Appeal No. 73 of 1971, - 
43-10-1972 (Bom), Reversed. . (Para 23] 


The requisite guilty knowledge or 
mens rea under Cls. (a) and (b) of Sec= 
tion 135 (1) can be established by circum- 
stantial evidence also. In the instant case 
the circumstances irresistibly lead to the 
conclusion that the gold in question is 
smuggled gold, having been recently 
brought into India from a foreign coun- 
try without payment of duty, and fur- 
-ther it had been brought into India in 
contravention of the Notification dated 


State of Maharashtra v. Natwarlal 


ALR. 


‘March 25, 1947 issued by the Central 


Government under Section § (1) of For- 
eign Exchange Regulation Act, 1947 pro- 
hibiting the import into India gold with- 
out the permission of the Reserve Bank, 
(Paras 21, 22) 
(C) Defence of India Rules (1962), 
Rr. 126H (2) and 126P (2) (ii) — Offence 
of possessing contraband gold — Expres- 
Bion ‘acquisition by purchase or otber- 
wise’ — Interpretation of. Criminal Ap- 
peal No. 73 of 1971, D/- 13-10-1972 (Bom), 
Reversed. (Interpretation of Statutes). 


Rule 126P (2) (ii) penalises a person 
who has in his possession or under his 
control any quantity of gold in contra- 
vention. of any provision of this part, and 
the Court cannot cut back on the width 
of the language used, bearing in mind 
the purpose of plenary control the State 
wanted to impose on gold, and exempt 
smuggled gold from the expression ‘any 
quantity of gold’ in that sub-rule. These 


. provisions have, therefore, to be special- 


ly construed in a manner which will sup- 
press the mischief and advance the ob- 
ject which the Legislature had in view, 
The High Court commits an error in 
holding that these Rules do not apply 
because the accused had not acquired 
possession of these gold. biscuits by pur- 
chase or otherwise within the meaning 
of these Rules. Such a narrow construc- 
tion of this expression, will emasculate 
these provisions and render them ineffec- 
tive as a weapon for combating gold 
smuggling. AIR 1975 SC 2083, Foll; Cri- 
minal Appeal No. 73 of 1971, DJ- 13-10- 
1972 (Bom), Reve (Para 26) 


(D) Customs Act (1962), S: 135 (1) (b) 
— Defence of India Rules (1962), R. 126P 
(2) — Offence of gold smuggling — Sup- 
reme Court is loath to accord þenefit of 
Probation of Offenders Act to accused —~ 
Smuggling of gold not only affects public 
revenues and public economy but often 
escapes detection ‘— However, long delay 
in prosecution is a factor which should 
be taken into account in mitigation of 
sentence, (Probation of Offenders Act 
(1958), S. 4). {Para 28) 


Cases Referred: Chronological Paras 


AIR 1978 SC 933: 1978 Cri LJ 925 13 
AIR 1975 SC 182: 1975 Cri LJ 246 18, 19 
AIR 1975 SC: 2083: 1975 Cri LJ 1862: 

1975 Tax LR 2148 20 
AIR 1974 SC 120: 1974 Cri LJ 280 26 
AIR 1972 SC 886: 1972°Cri LJ 638 12 
(1966) 2 SCJ 111: 1966 Cri‘LJ 712: AIR 

1966 SC 955 8 
1963 Supp (1) SCR 408: 1663 (4) Cri T 
' 809: AIR 1963 SC 828: 1963 Al LJ 

337 1 


1984 


4962 Supp fi} SCR 358: 186 Cri LI 

1507: AIR oe SC 1867 ; 18 
(1962) 315 F 2d 248, Killough v, United 

States . a3 
(1584) 76 ER 68¥, In re Heydon’s casa 23 

Mis. O. P. Rana and M. N. Shroff, Ad- 
vocatas, for Appellant; Mr. Shiv Pujan 
Singh, Advocate {Amicus Curiae}, for Re- 
spondent, 

SARKARIA, J.:-- This appeal by spe- 
cial leave is directed against a Judgment, 
dated October 13, 4972, of the High Courl 
of Bombay. 

2. Natwarlal, respondent herein, was 
prosecuted in the Court of the Presi- 
dency Magistrate, 2nd Court, Mazgaon, 
Bombay, for offences, (1) under §. 135 (a) 
read with Section 135 üJ of the Customs 
Act, 1962, (2) under Section £35 (bJ read 
with Section 135 (1J of the same Act, and 
(3) under Rule 126-H (2) {d) read with 
Rule 126-P (2). (ivj of the Defenca of 
India Rules, 1962, The Magistrafa con- 
victed him in respect of thesa offences 
and sentenced him to suffer six months’ 
rigorous imprisonment and to pay a fine 
of Rs. 1,000 on each coun The material 
facts are as follows l 


On March 6, 1968, In consequence of 
certain information recelved by the staff 
of the Anti-Corrupfion Bureau, Bombay, 
residential premises of the accused-re- 
spondent at Old Hanuman Lane, Bom-= 
bay was searched at about 1 pm. The 
respondent himself was not present at 
his house, but his wife and mother were 
present in the premises at. the time .of 
the search. As a result of the search, the 
Anti-Corruption Bureau recovered 100 
gold bars, each weighing 10 tolas, These 
gold bars had foreign markings and were 
in the shape of gold ‘biscuits of 24 carats 
purity and were found stitched m a cot- 
ton jacket, which was lying in a steel 
trunk underneath some clothes, The pre- 
vailing market value of tha- recovered 
gold was Rs, 1,85,000, As the search was 
being completed and the Panchanama 
prepared, the Customs Authorities, also 
raided the premises, The Anti-Corruption 
Bureau, however, first completed its 
Panchanama and later on a separate 
Panchanama was prepared, under which 
the gold so seized by the Anti-Corrup- 
tion Bureau was taken possession of by 
the Customs Authorities, The case of the 
prosecution further was that the respon- 
dent remained absconding after this re- 
covery till March 14, 1968, when he sur 
rendered, 

3-4. The Customs. Authorities, also, 
took proceedings under the Customs Act, 
#962, and during tha course of thosa 
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proceedings, recorded the statements of 
the accused respondent, his wife, and 
mother, 

5. At the trial, the accused respon- 
dent denied the charga and claimed to 
be tried. He, however, -did not dispute 
the fact that thea gold in question. was 
found from his premises, Substantially, 
his defence was that this gold was 
brought into his premises by one Jayanti- 
lal Salla (P.W. 4) and left there in his 
absence, The respondent further pleaded 
that he had no connection with this gold. 
He asserted that if at all anybody was 
responsible, it was Jayantilal Salla, who 
has been examined as a prosecution wit- 
ness in this case, 


6. The learned Presidency Magis- 
trate by his judgment, dated October 16, 
#970, found that tha charges had been 
established against the respondent, Ha 


‘rejected the defence story and convicted 


the respondent as aforesaid, 

7. Agegrieved, the respondent prefer- 
red an appeal against his conviction to 
the High Court. The appeal was heard 
by a learned single Judge {Vimadalal, 
g.), who by his fudgment, dated Octo- 
ber 13, 1972, allowed the appeal, sel 
aside the conviction of tha respondent 
and acquitted him, Hence this appeal by 
the State of Maharashtra against thaf 
acquittal, 

8. The High Court has held ‘that the 
prosecution has failed to prove that the 
gold found in the house of the accused 
was gold on which duty had been evad- 
ed, or the import of which was prohibit- 
ed and, in that view of the matter, the 
first and second charges framed against 
the accused must fail, and the further 
question as to whether the accused knew 
that the gold im question was smuggled 
gold does not really arise, The High 
Court refused to consider the decision of 
this Court in S. Banerjee v, S. Agarwal, 
(1966) & SCJ 111, which was relied upon 
by the counsel for the State, with tha 
observation; 

“Suffice it to say that the observations 
in the majority Judgment of Wanchoo, J, 
im tha said case would apply only if it 
was in the firs? Instance proved by the 
prosecution that the gold in question 
was smuggled gold, which the prosecu- 


tion has failed to prove in tha present 
case,” -ù 
As regards the third under 


Rule 126-H (2) (d) read with R. 126-P (2] 
(iv) of the Defence. of India Rules, 1962, 


.the High Court held that the prosecution 
‘had failed to establish ‘that the accused 
the 


had bought or otherwisa acquired 
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: be interpreted as being confined to ace 
quiring of ownership and not to the 
mere acquiring of possession. It further 
held that there was no ‘acceptance’ of 
Bold by the accused within the meaning 
of Rule 126-P (2) (iv) of the Defence of 
India Rules, 1962, because the accused 
being away from home, had no choice 
of accepting or refusing the same, 


9. As before the trial court, here also, 
learned counsel appearing for the re- 


spondent, contends that the search and 


seizure by the police of the gold from 
the house of the respondent, was illegal, 
that the information on the basis of 
which the police conducted the search 
was not produced, and that this illegality 
had vitiated the trial that followed: In 


the alternative, counsel submits that Sec~-- 


‘tion 123 of the Customs Act, which places 
the burden on the _  accused-person to 
` show that the seized goods are not smug- 
gled gold, was not applicable in-the pre- 
sent case, because the seizure of the gold 
was not made by the Customs Autho- 
rities under the Customs Act, 1962, but 
by. the Police under the Code of Crimi- 
nal Procedure. This being the case— pro- 
ceeds the argument — the burden lay 
` heavily on the prosecution to prove 
every ingredient of the offences ‘with 
which the accused stood charged, It is 
maintained that the prosecution has mis- 
erably failed to produce any evidence 
to show that the gold in question was 
smuggled gold. l 


10.. Taking the first contention first, 
{t may be observed that the police had 


powers under the Code of Criminal Pro- 


cedure to search and seize this gold if 
they had reason to believe that a cogniz- 
able offence had been committed in res= 
pect thereof. Assuming arguendo, that 
the search was illegal, then also, it will 
not affect the validity of the seizure and 
further investigation by the Customs Au- 
thorities or the validity of the trial 
which followed on the complaint of. the 
Assistant Collector of Customs, 


14. In Radhakishan v, State of U. P. 
(1963) Supp 1 SCR 408, the appellant 
was a postman. He and his father were 
living in the same house, Certain undeli- 
vered postal articles were recovered 
from an almirah in the house,‘ the key 
of which was produced by the father. 
The appellant, Radhakishan was tried 
and convicted of an offence under S. 52 
of the Post Offices Act, for secreting pos- 
tal articles. One of the contentions rais- 


"ced on behalf 'of-the appellant was that 
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gold without-being a. licensed. ‘dealer’... the search and. seizure. w - ilegal i . 
-In its opinion, the aforesaid Rules must. ns m nan 


much as it was in contravention of tha 
provisions of Sections 103. and 165 of ths 


of Criminal Procedure. Mudholkar, : - 


J. speaking for the Court, 
contention, thus: 

“So far as- the alleged illegality of the 
search is concerned, it is sufficient to say 
that even assuming that the search was 
illegal the seizure of the articles is net 
vitiated. It may be that where the pro- 
visions of Ss. 103 and 165, Code of Crimi- 
nal Procedure, are contravened the 
search could be resisted by the person 
whose premises are sought to be search- 
ed. It may also be that because of the 
illegality of the search the Court may 
be inclined to examine carefully the evi= 
dence regarding the seizure.. But beyond 
these two consequences no further con- 
sequence ensues.” 
These observations 
instant case, 


12. Again, in Shyam Lal v, State of 
Madhya Pradesh, AIR 1972 SC 888, 
Jaganmohan Reddy, J., delivering the 
Opinion of the Bench, held that even if 
the search is illegal being in contraven~ 
tion with the requirements of Sec. 165, 
Criminal Procedure Code, 1898, that pro~ 
Vision .ceases to have any ‘application te 
the subsequent steps in the investigation, 


repelled this: 


apply aptly to the 
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13: In State of Kerala v, Alasserry-- 


Mohammed, AIR 1978 SC 933, question 
arose, whether the fatlure ‘on the part 


.of the Food Inspector to comply strictly 


with the statutory provisions, would viti- 
ate the trial and conviction of the re- 
spondent? This Court answered this ques~ 
tion in the negative, and referred with 
approval to the decision, dated July 6, 
1976, in W. T. Stone, Warden, 74-1055 
v. Lloyd Charles Powell and Charles L, 
Wolff Jr. Warden, 74-1222 v, David L 
Rice,* wherein the Supreme Court of 
the United States of America made a 
clear departure from its previous deci- 
sion in the application of the ‘exclusion- 
ary rule’ of evidence, The prosecution 
in those cases relied upon the evidence 
of search and seizure, which were said 
to be unconstitutional and unlawful, Mr. 
Justice Powell, who delivered the lead- 
ing majority judgment, made these per- 
tinent observations: 
“Upon examination, we conclude, in 
light of the nature and purpose of tha 
fourth Amendment exclusionary rule, 


that this view is unjustified) We hold,- 


therefore, that where the State has pro- 
vided an opportunity for full and fair 


*(1976): USSC . Bulletin, Vol. 2, B. 4840 


re, 


Ltigation- of a Fourth Amendment claim,. 


‘The Constitution does not require that e- 


State prisoner be granted federal habeas 
corpus relief on the ground that evi- 
dence obtained in an unconstitutional 
search or seizure was introduced ag his 


Erial,” ; | 
in his concurring opinion, Chief Justice 


Burger highlighted the injustice that - 


often resulted from application of ths 
Said tha learned 


“To vindicate the continued existence 
ef this Judge-made rule, it is incumbent 
upon those who seek its retention —. and 
surely its extension ~e to demonstrate 
that it serves its declared deterrent pur- 
pose and to show that the results out- 
weigh the rule’s heavy costs to rational 
enforcement of the Criminal Law. See, 
eg. Killough v. United States, (1962) 
_ 315 F 2d 241) The burden rightly rests 
upon those who ask society to` ignors 
trustworthy evidence of guilts, at the 


expense of setting obviously guilty cri». 


minals free to ply their trade,” 

14,- What has been said above is mora 
than enough to show, that the first con~ 
tention raised on behalf of the respon- 
dent is devoid of merit 


15. As regards the second contention 
canvassed by Shri Shiv Pujan Singh, we 
would say that even if the prosecution 
cannot invoke the provisions of Sec, 123, 
Customs Act to lighten the burden cast 
on it, there is sufficient circumstantial 
evidence to establish that the gold in 
question was smuggled gold, Before deal» 
ing with that evidence, ił will be useful 
to notice the relevant provisions relating 
fo the charges against the respondent. 

16. First, we take up the charges un- 
der Section 135 of the Customs Act, 1962, 
The material part of that section reads 
as under 
- . "135. (1) Without prejudice to any ac~ 
tion that may be taken under this Act, if 
any person—~ 

(a) is in relation to any goods in any 
way knowingly concerned in any frau- 
dulent evasion or attempt at evasion of 
any duty chargeable thereon or of any 
prohibition for the time being imposed 
under this Act or any other law for the 
time being in force with respect to such 
goods, or 

. (b) acquires possession of or is in any 
way concerned in carrying, removing, 
depositing, ‘harbouring, keeping, conceal- 
ing, selling or purchasing or in any 
other manner dealing with any goods 
which he knows or has reason to believa 
are liable to confiscation under S. 1, 
he shall be punishable |. l 
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' H) in the:case-of m offence. relating to 
any of the goods to which. Section 123 
applies: and the market price whereof ex- 


ceeds one lakh of rupees, with imprison. . 


ment for a term which may. extend te 


. aven years and with fines 


Provided that in the absence of special 


and adequate reasons to the contrary to 


be recorded in the judgment of the 
court, such imprisonment shall not bea 
less than one year; - 

(i) in any other case, with imprison- 
ment for a term which may extend te 
three years, or with fine, or with both.” 
Section 111 enumerates the categories of 
goods which are imported into India and 


‘are liable to confiscation. Broadly speak- 


ing, these. categories relate to 
which, are smuggled into India, 


17, The requisite guilty knowledge or 
mens rea under clauses (a) and (b) of 
Section 135 (1) can be established by cire 
cumstantial evidence also. In order to 
substantiate the charge under clause (bj 
against the respondent, the prosecution 
had to prove: (i) that he had acquired 
possession of or was in any way concerne 
ed in keeping or concealing the gold bars 
(ii) that he knew or had reason to be- 
lieve that these gold bars were smuggled 
goods, and thus liable to confiscation un- 
der Section 111 of the Customs Act. ` 


i8. It is trite law that even in 
cases where Section 123 (1) of the Cus- 
toms Act is not attracted, the prosecu- 
tion can discharge its burden by estab- 
lishing circumstances from which a pru- 
dent man, acting prudently, may infer 
that in all probability the goods in ques- 
tion were smuggled goods, and the ac-. 
cused had the requisite. guilty knowledge 
in respect thereof, The leading case isı- 
Issardas Daulat Ram v, Union. of India, 
1962 Supp (1) SCR 358. In that case, im 
reaching the conclusion that the gold had 
been smuggled, the Collector of Customs 
considered the credibility of the story 
put forward by the appellant about the 
purchase of the gold and also the con- 
duct of tha appellant in trying to get the 
gold melted so as to reduce its fineness 
by mixing silver with it, in an attempt 
to approximate the resultant product to 
licit gold found in the market, The ratio 
of this decision was followed by this 
Court in Labhchand Dhanpat Singh Jain 
v. State of Maharashtra, AIR 1975 SC 
182, The appellant-accused therein was 
trying to enter the Railway compart- 
ment at Bombay Station, Seeing his ner- 
vousness, the Railway police questioned 


goods 


‘him and searched his person and re- 
covered nine bars of gold with foreign 
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markings. The accused put forward an 
incredible story with regard to the pos= 
session of the gold. This Court held, that 
in the circumstances of the case, an in= 
ference could very well be drawn that 
the gold must have been imported after 
the law passed in 1948, restricting its 
entry, that the burden of proving an in- 
nocent receipt of gold lay: upon the ap- 
pellant under Section-106, Evidence Act 
‘and that the totality of facts proved is 
enough to raise a presumption under 
Section 114, Evidence Act; that the goid 
had been illegally imported into the 
country, so as to be covered by Sec- 
tion 111 (d) of the Customs Act, 


19. It is to be noted that in Labh- 
chand’s case (ibid), Section 123 of the 
Customs Act was not applicable, as the 
seizure of the gold was-by the police and 
not by the Customs Officer. The Courts 


in that case did not use this presumption” 


under Section 123 of the Customs Act 
against the appellant. They relied upon 

. the circumstantial evidence to raise the 
necessary inference with regard to the 
character of the gold seized and the pos- 
session of the requisite mens rea by the 
accused. The ratio of Labhchand’s case 
(ibid) applies a fortiori, to the facts of 
the case before us. 


20.. In Balumal Jamnadas v. State of 
Maharashtra, AIR 1975 SC 2083; a Bench 
of this Court to which one of us: (Sar- 
karia J.) was a party, eleven boxes were 
seized by the Police from a Room No. 10 
at Sheriff Deoji Street, Bombay. On 
opening the boxes, goods bearing foreign 
markings such as ‘Made in Germany’, 
were found. A rent receipt in the name 
„of the accused in respect of Room No. 10, 
in the occupation of the accused was 
also recovered. It was held by this 
Court, that even if the goods bearing 
foreign markings, were not seized under 
the Customs Act, and as such S. 123 (1) 
. of the Act was not attracted, the afore- 
mentioned circumstances, under S. 114 
: read with Section 106 of the Evidence 
Act were sufficient to presume that the 
accused knew that the goods had been 


smuggied or imported in contravention: 


of law. 


21. In the instant case, while holding 
that the respondent was in conscious 
possession of the gold bars in question, 
the High Court has acquitted him only 
on the ground that the prosecution had 
failed to prove that the gold in question 
had been imported . after 1947 without 
the necessary permission of the Reserve 
Bank, or without payment of duty and 
that the further question as to whether 
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‘High Court overlooked several 


ALR, 
the accused knew that it was smuggled . 
gold ‘does:not really arise’, With 

reasoning the High Court acquitted tha 
respondent on the first two charges un- 
der Section 135 of the Customs Act. Tha 
tell-tala 


circumstances evidence 
















sion that the gold in question was smug- 
gled gold, These circumstances are: (a) 
The gold biscuits in question bore for- 
eign markings which proclaimed their 
foreign origin. (b) This gold was of 24 
carat purity which was not available in 
India at the material time. This ` circum- 
stance reinforces the inference of its 
being smuggled gold. (c) These gold bis-. 
cuits were found concealed and stitched 
in the folds of a jacket specially prepar- 
ed for this purpose. (d) The gold,.was in 
the shape of gold biscuits and was of 
huge value, which at the then prevailing 


from justice till March 14, 1962. 


22. The circumstances catalogued 
above irresistibly lead to the conclusion 
that the gold in question is smuggled 
gold, having been recently brought into 
India from a foreign country without 
payment of duty, and further it had be 
brought into India in contravention of 
the Notification dated March 25, 1947 
issued by the Central Government unde 
Section 8 (1) of Foreign Exchage Regula- 
tion Act, 1947 prohibiting the import 
into India- gold without the permission 
of the Reserve Bank. As already noticed, 
this gold was in the shape of biscuits 
of 24 carat purity and bore foreign 
markings. The accused respondent — as 
held by the courts below — was found 
in conscious ‘possession’ or ‘keeping’ of 
this gold of foreign origin about 15 
years after its import into India had been 
banned. Therefore, it was for the ac- 
cused respondent to show that it had 
been brought into India with the permis- 
gion of the Reserve Bank. The existence 
of this fact viz., whether it had been im- 
ported with or without the necessary 
permission of the Reserve ‘Bank was a 
matter within the peculiar knowledge of 
the accused-respondent. It was, there- 
fore, for the accused to rebut the infer= 
ence which arose under Section 114, Evi- 
dence Act from the surrounding circum- 
stances of the case, that it was contra- 
band gold, smuggled into India. Once it 
is held that the accused was in conscious 
possession or ‘keeping’ of this smuggled 
gold, it will follow as a necessary corol- 
lary therefrom that he had the mens rea 
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requisite under clauses (a) and (b) of 
‘Section 135 (1). 


23. It may be remembered that smug- 
gling, particularly of gold, into India af- 
fects the public economy and financial 
stability of the country. The provisions 
of Section 135 (1) and like statutes which 
are designed to suppress smuggling have 
to be construed in accordance with the 
Mischief Rule first enunciated .in Hey- 
don’s case. Accordingly, the words ‘ac 
quires possession’ or ‘keeping’ in cl. (b} 
of Section 135 (1) are not to be restrict= 
ed to ‘possession’: or ‘keeping’ acquired 
as an owner or a purchaser of the goods, 
Such a narrow construction — which has 
been erroneously adopted by the High 
Court -—— in our opinion would defeat the 
object of these provisions and undermine 
their efficacy as instruments for suppres- 
sion of the mischief which the Legisla- 
ture had in view. Construed in conson- 
ance with the scheme of the statute, the 
purpose of these provisions and the con- 
text, the expression ‘acquires possession’ 
is of very wide amplitude and will cer- 
tainly include the acquisition of posses- 
sion by a person in a capacity other 
than as owner or purchaser. This ex- 
pression takes its colour from the suc- 
ceeding phrase commencing with the 
word ‘or’ which is so widely worded 
that even the temporary control or cus- 
tody of a carrier, remover, depositor, 
harbourer, keeper, or dealer of any goods 
which he knows or has reason to believe 
to be smuggled goods or prohibited goods 
‘(liable to confiscation under Sec. 111), 
cannot escape the tentacles of clause (bì 
The expressions ‘keeping’ and ‘conceal= 
ing’ in the second phrase of clause (bì 
also cover the present case. 


24. From the above discussion, it is 
clear that the High Court was in error 
in acquitting the appellant of the charges 
under Section 135- (1), (a) and (b) of the 
Customs Act, 


25. This takes us to the charge under 
Rule 126-H (2) (d) read with R. 126-P (23 
(iv) of the Defence of India Rules, 1962. 
These Rules so far as material for our 
purpose, may be extracted as under; 

*126-H (2). Save as otherwise provid~ 
ed in this Part,— 


(d) no person other than a dealer li- 


censed under this Part shall buy or. 


otherwise acquire or agree to buy or 
otherwise acquire, gold, not being orna= 
ment, except, 

(i) by succession, intestate or testae 
mentary or 

it in accordance with a permit grant= 

ed by the Board in this behalf,” 
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“126-P (2). Whoever, — - 

(ii) has in his possession or under his 
control any quantity of gold in contra- 
vention of any provision of this Part; 

(iv) buys, or otherwise acquires, or 
accepts gold in contravention of any pro- 
vision of this Part, 
shali be punishable with imprisonment 
for a term of not less than six months 
and not more than two years and also 
with fine” ; 














combating gold smuggling. As was point- 
ed out by this Court in Balkrishna Chha- 
ganial v. State of West Bengal, AIR 
1974 SC 120; Rule 126-P (2) (ii) penalises 
a person who has in his possession or un- 
der his control any quanity of gold in 
contravention of any provision of this 
Part, and the Court cannot cut back on 
the width of the language used, bearing 
in mind the purpose of plenary contro 
the State wanted to impose on gold, and 
exempt smuggled gold from the expres- 
sion ‘any quantity of gold’ in that sub- 
rule. These provisions have, therefore, 


advance the object which the Legislature 
had in view. The High Court was in 


second charge thus had been fully esta 
lished against the respondent. 


27. Mr. Shiv Pujan Singh, for the 
respondent, submits that this prosecution 
has been brooding over the head of the 
respondent for more than eleven years 
and that the arch criminal who was the 
owner of the gold biscuits in question 
has escaped making the respondent a 
scapegoat. It is stressed that the accused 
is a first offender and he should be re- 
leased on probation. 


28. Undoubtedly, this long delay 
a factor which should, along with th 
other circumstances, be taken into ac- 
count in mitigation of the sentence. Even 
so, in a case of gold smuggling we are 
loath to accord to the accused, foun 
guilty, the benefit of the Probation of 
Offenders Act. Smuggling of gold not only 
affects public revenue and public eco- 
momy but often escapes detection. 

29. For the foregoing reasons, we 
allow this appeal, set aside the acquittal 


of the accused, Natwarlal - Damodardas 
. Soni, and convict him under Sec, 135 (1) 
(a) & (b). However, taking into account 
all the circumstances of the case, parti- 
cularly the fact that these criminal pro- 
ceedings, like the sword of Damocles 
have been hanging over the head of the 
respondent for more than eleven years, 
we sentence him cumulatively on these 
two counts, to six months imprisonment 
and a fine of Rs. 2,000, and, in default, 
to suffer four months’ further imprison- 
ment. We further convict him under 
Rule 126-P (2) of the Defence of India 
Rules, 1962 and sentence him to six 


months’ rigorous imprisonment. The sen- 


tence on all the counts shall run concur- 
rently. The bail of the accused-respon- 
dent is cancelled. He must surrender to 
serve out the sentence inflicted on him. 


Appeal allowed, 
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Union of India and others, Appellants 
vy. Satish Chandra Sharma, Respondent. 


junction - “a Disobedience of court's order 
-by Government — Contempt — 
imprisonment and attachment of pro- 
perty — Person to be arrested not speci- 
fied nor particulars of property mention- 
ed in order — Illegal — Civil Revn. No. 
= of 1976, D/- 20-1-1979 (Raj), Revers- 

— (Contempt of Courts Act (70 of 
it S. 2 (a) — Constitution of India, 
Art. 226 — Natural justice). 


In a proceeding against Government 
and its officers on ground of disobedience 
by them of a court’s injunction order 
directing reinstatement of an employee 
and to pay his back wages, it was order- 
ed to send the respondent to civil prison 
(though the particular officer who was 
to be imprisaned was not specified) , and 
to` attach the Government property 
(though no particulars of the property 
_ to be attached were given.) 

Held, such a laconic order could not. 


stand. Where liberty and property are 


to be deprived it is fundamental that 
, vagueness is a‘ fatal vice even if the issu- 


‘ing authority be the court. Civil ^ Revn, ` 


-®Civil Revn. No. 112 of 1976; D/- 20- l- 
i 1979 (Raj), (Jaipur Bench). a 


 LW/AX/G644/79/DVT | 


- - Union of India.-¥.-Satish Chandra. 


Order of . 


injunction. This case disturbs us — 


thesis 


: ALB. - 
No. 112 of- 1976, “DE 20-1-1979. (Raj), Re- 


„versed. -~ "(Paras 6, 9, 12, 13). 


The constitutional sanctity of liberty. 
and the protection of property wiil be- 
come chimerical and the processual. law :. 
will hang limp if the substantive order 
is silent and identifying the offender is 
left over as a ministerial measure. Name~ - 
less humans cannot be whisked off to- 
prison even in the name of contempt by © 
insertion of the name after the judgment:: 
is delivered. Natural. justice is a perva= ` 
sive doctrine integral to processual fair- 
play in Indian jurisprudence. (Para 10) 

It is true that filing of appeal or revi- . 
sion is no excuse for not complying with 
court’s order but when Government was 
the respondent the court should have 


‘given more time than mere 15 days to 


comply with its order as it is common. 
knowledge that necessary formalities 
could not have been completed in such 
short time. (Para 11) 

' Mr. Soli J. Sorabjee, Solicitor General | 
(M/s. Subodh Markendya and Girish 
Chandra, Advocates with him), for Ap- 
pellants; Mr. Balakrishna Gaur, Advo- 
cate, for Respondent. — l 


KRISHNA IYER, J.:— An odd case of 
sentence of three months’ civil imprison- 
ment and attachment of assets of the 
Central Government and two of its offi- 
cers for default in instant reinstatement 
of a Railway Inspector removed from 
service for misconduct occasions this ap- 
peal by special leave, 


2. The Court system is neither a ape 
istered virtue nor a self-righteous pro= 
cess and readily re-examines, in its ap- 
pellate crucible, the judgments rendered 
at lesser levels even if the subject-mat~ 
ter be, as here, alleged disobedience of 
a judicial order. Justice is not hubristic 
and truth triumphs by © self-criticism,’ 


‘And so, this court, in keeping with such 


an invigilative perspective, must -review 
the punitive directive of the trial court, 
affirmed up to the High Court but chal- 
lenged before us, that the Union of India 
and its officers in the Railway Depart- 
ment — the appellants — do suffer di- 
straint of property. and imprisonment 
of person for the contempt of its autho- 
rity by non-compliance with its order of 


what and constrains us to go to the basics 
in a certain branch: of the jurisprudenca - 
of contempt of court. 

3. As’ will presently appear, the syn~ 
-of .two seemingly antithetical. 
creeds, both vital to our Republic and 


` powerfully projected by: this ‘appeal -is - 
‘the key to the- crucial issue: where.. dis~ 


s0me- . 
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 g@bedience-of a mandatory injunction to 
' retain in service, pendente lite, the re- 
spondent, - a railway inspector, regard- 


less of the disciplinary proceedings which 
had by then allegedly culminated in his 







neither be imperious nor be - obsequious, 
The law, in the area of contempt of 
court, must avoid the extremes of hyper- 


culties and. of hypo-respect 
commands in a cavalier: spirit of ‘the 
.*gourt has no guns. Why care?’ 

4. The fluid, yet valid, concept of 
‘contempt of court’ keeps judges under 
the rule of law; for, personal liberty, 
under our constitutional order, is pro- 
fected by a processual armour, even if 
its deprivation be the product of the 
fudicial process.. This caveat is called for 
in the present case where we are con- 
fronted by a bizarre order of contingent 
tmprisonment of unspecified’ servants 
and coercive attachment of unparticula- 
vised properties of the Union of India, 
And yet, this order has survived two ap- 
iaer pefore a here by special 


5. The facts are few and t the law is 


‘got abstruse; yet, in our view, the order: 


under appeal is an overzealous ` command 
-With fatal failings writ on its face. The 
respondent, an Inspector in the Western 
Railway, was proceeded against for mis- 
conduct. He did not show up when the 
‘show cause’ notice was issued; and 


when the disciplinary steps proceeded - 


further, he artfully rushed to the mun- 
sifs court, bypassing the departmental 
process, and sued for a declaration of 
immunity and permanent injunction 
against further governmental action. In- 
evitably, he moved for an ad interim 
injunction to restrain the Railways from 
affecting his position in service by con- 
tinuing the disciplinary enquiry and to 
continue to pay his full salary, After 
hearing both sides the court issued, on 
April 15, 1974, such an injunction or 
freeze order, which was appealed against 
in vain; and eventually, the revision to 
the High Court. also proved fruitless.. The 
blanket order, 
reads thus: 


I, therefore, order and direct the N. A, 
Union of India and its employees. not to 
fmplement or otherwise put in effect the 
' order of dismissal at 18-1-74 or any other 
one removing, terminating or dismissing 
the services of the applicant as LO.W. of 
` Western. Railways and- direct ‘further 


-that .the’ ‘applicant shall be retained. and. 


c- Union: of India:w; Satish Chandra. . 
‘continued on. post, : power. 


t from service (sic).. The court shall | 


which was sustained, 


‘by. its powers the weak 
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, pay, privileges 
and perquisites - attached "to the post of 
Inspector of Works, W. Rly. and.in tha 


Same manner as if no orders of removal 


er any other one were passed, . 
In other words he shall be placed in . 
the position as he held it on 14-1-1975 
in the matter of pay, power, privileges 
and all other perquisites that he availed 
and enjoyed on 14-1-1974 and imme- 
diately before. 
The appellants, hopefully but harmfully, 
as events proved, awaited the decision in 
the higher courts before implementing 
the direction for re-instatement, But 
even while the case of injunction was 
pending in the District Court, in appeal, 
an application under O, 39, R. 2 (3) for 


‘disobedience was filed on 15-7-1974, The 


trial Judge held the appellant guilty and 
passed a nebulous sentence against 
nameless culprits on January 5, 1976 in 
these terms: 

It.is also clear that the non-applicants 
according to the decision of this court 
dated 15-4-74 have not continued pay- 
ment of the wages and other allowances 
and therefore it fully proved that the 
non-applicants have. not carried out the 


-order dated 15-4-74 of this Court. Now 


the non-applicants, are hereby further 
ordered that if they fail to comply with 
the order dated 15-4-74 within 15 days 
the opposite party shall be visited with 
the order of attachment of property and 
sending them to civil jail, As the non- 
applicant No. 2 has been transferred 
from Kota Division, therefore, the com- 
pliance of the order will be made by the 
present Divisional Superintendent, Kota, 

(Translation furnished in court by tha 
learned Solicitor General,} 


An unsuccessful appeal and an un- 
rewarding revision ensued, The High 
Court hortatively told the Union of India 
that the law is the King of Kings and, 
admonished in high-sounding style 

that the State functionaries should at 
least after 28 years of the functioning of 
the Constitution and rule of law in this 


‘country, realise, understand. and literally 


and faithfully implement the judicial 
pronouncement by showing respect to 
law. All the officers, the citizens in gene- 


- ral, the litigants and the State function- 
. aries ‘in all seriousness should keep the 


following eternal saying. of the great 
jurist Maharshi Manu as uppermost in > 


our: mind, Le. ‘Law is the King of Kings 


—far more rigid and powerful than they, 
there: is nothing higher than law, -ang 
shall prevail 
over the strong and. justice shall tri-- 
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umph’. I wish this should not only . be’ 
exhibited as the guidelines in all Gov- 
ernment offices, important publie institu- 
tions, street, corners and road corners 
but acts upon both in letter and spirit 
by all irrespective of the office, profes- 
sion, status and assignment which one 
holds in life. 


We agree but wish to add that the Manu 
text be exhibited also in. court-halls to- 
gether with Cromwell’s famous state- 
ment which the great Judge, Learned 
Hand wanted should be hung on legisla- 
tive and court halls: ‘I beseech you, in 
the bowels of.Christ, think it possible 
that you might be mistaken }’ 


` 6 If we scan the anatomy of ths 
Munsifs order, which was upheld all 
‘along, we notice. awesome implications 
that if, within 15 days, compliance with 
the injunction did not take place—which 
implied payment of long years’ salaries 
and -re~-induction into service of the re- 
spondent (who had by then been re- 
moved), all of which required much more 
time to secure sanctions and drawals of 
moneys in a mammoth hierarchical 
machine—the . opposite parties (who, 
among them?) shall be visited with the 
order of attachment of property (which?) 
and sending them (whom?) to civil jail 
(for how long?). As the non-applicant 
No. 2 has been transferred from Kota 
Division therefore, the compliance of the 
order will be made by the present Divi- 
sional Superintendent, Kota (and so, the 
transferee officer was in peril of impri- 
sonment?). The bracketed interrogations 
are ours, briefly to indicate that where 
liberty and property are to be deprived 
it is fundamental that vagueness is a 
fatal vice even if the issuing authority 
‘be the. court. The infirmity was correct- 
ed in small part by the High Court in 
revision as we will presently notice, 


T. Anyway, this order was stayed by 
the High Court on 5-3-1976 until it final- 
ly dismissed the revision on January 20, 
1979. And it is the appellant’s case that 
salaries thereafter have been paid, cal~ 
culations have been made, sanctions ob- 
tained and moneys withdrawn and all 
the dues of years are ready to be dis- 
bursed. The question is whether the 
action for disobedience was legal and 


justified, and, in any case, the draconian 


punishment of Government by attaching 
its properties and. putting its servants in 
jail was a desertion of judicial discretion 
whose hall-mark is to be firm but not 
authoritarian, liberal but not petulant, 
and ever informed by realism and im- 
pressed with contrition. 


Union of India v. Satish Chandra 


ALR 
. 8. “We have here an PETE ER in- 
junction, though unusual, whose sound- 
ness is being tested in a separate pro~ 
ceeding in this court, Let us, pro tem- 
pore, assume its valid existence and focus 
on the follow-up of alleged breach and 
visitation of punishment. What was the 
direction? Could it be practical to com- 
ply within that time, having due regard 
to the inertia of administrative proces- 
sg Was there recusant refusal, and, if 

, by whom, in the conspectus of facts 
bee When does the court go to the ex- 
treme of imprisonment. of Government 
servants at lesser levels, who have to act 


. on orders from above, for disobedience? 


Is it the path of judicial discretion to 
temper justice with mercy or practise 
the opposite? Above all, though arising in 
limine, can there be an order of contin- 
gent attachment of unspecified proper<. 
ties? Can the court imprison any one un- 
identified in the order by making an 
omnibus direction leaving the  life-giv- 
ing parts blank to be filled up long after 
the judgment and, perhaps, to allow the 
bailiff to sieze whom he regards .as_ the 
violator? Maybe, ‘Hurry Kills’ and ‘hasa 
ten slowly’ are mottos good for everyone 
who exercises power either at the wheel 
of an automobile or through the pen of 
a public functionary. 

9. We will proceed to resolve these 
questions which enbosom their answers 
In their very formulation. For instance, 
does not the mere asking call for the 
obvious answer that no order by how- 
ever high a power can be fair or reason- 
able if it jJeopardises the person of a citi- 












thority is to lay hands. And yet, | 
learned Munsif merely directed that. ‘t 
opposite party’ (a plurality of three, in- 
cluding the Central Government) be sent 
to civil jail. Moreover, the order notices 
that the Divisional Superintendent (P 2) 
has been transferred and yet the inno- 
cent transferee is put in peril of incar- 
ceration. Realising this fatal flaw, the 
High Court sought to repair the yawn- 
ing tear by making the following obser- 
vation-cum-direction: 

- The learned Munsif Magistrate, who 
passed the earlier order on January 5, 
1976 could not proceed with the proceed- 
ings for sending the petitioners concern- 
ed to Civil Jail and also of attachment 
of the property. It would be for the Mun- 
sif concerned to name the officer concern- 
ed who is required to be sent to Jail and 


further to give details of the property to 
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be attached for the purpose of compel- 


be attacned IOL ie eS ee 
ling compliance as per finding already 
given in judgment dated January 5, 1976 
as modified in appeal. (emphasis added) 
The court was relentless even when in- 
formed that the payment of salary pur- 
suant to the order passed by the High 
Court had already been made. The con- 
cluding portion of the High Courts 
judgment stated that the Munsif con= 
cerned should take prompt action “for 
executing his order in respect of sending 


disobeying officers to jail. and the attach- 
ment of the property concerned as men- 
tioned in his judgment...... ” Both the 
orders keep the identity of the key per- 
sons and properties in uncertainty. 

10. We are a little startled that <a 
court in the contempt jurisdiction should 
deprive the personal liberty of a person 
without naming in the order whom the 
court’s bailiff should take into custody 
or the jail authorities should receive. 
Equally clearly, how could property be 
taken: without its being particularlsed in 
the judgment, disregarding procedural 
obligations? It is not as if without hear- 
ing the officer to be jailed and his case 
against detention considered, the Munsif 
give ad hoc details of property to be at- 
tached without hearing the owner there- 
of as to his version about why his pro- 
perty should not be touched. The consti- 
tutional sanctity of liberty and the 
(then) protection of property will become 
chimerical and the processual law will 
hang limp if the substantive order is 
silent and identifying the offender is 
left over as a ministerial measure. The 


High Court was in error in leaving it to. 


the trial court to designate such names 
when it actually issued the ministerial 
order to execute its decretal order. Name- 
less humans cannot be whisked off to 
prison even in the name of contempt by 
insertion of the name after the Judgment 
is delivered. Natural justice is a perva- 
sive doctrine integral to processual fair- 
play in Indian jurisprudence. For this 
reason alone, the extant order under 
challenge is vulnerable against both the 
attachment of unspecified property and 
detention of unnamed contemners. 


11. Independently of this invalida- 
tory circumstance, it is apparent that 
there is no ground for judicial indigna- 
tion once the facts are appreciated in 
their realistic setting. The order of in- 
function was made by the trial court on 
15-4-74 and brought before the High 
Court where the revision petition was 
dismissed on 3-1-1979. Strictly speaking, 
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the order of injunction had not been stay- 
ed and should have been obeyed It is 
no excuse to say that when appeal and 
revision pend, litigative hopes lull peo- 
ple into insouciance. While this is not 
prudent, it is component in judging about 
obstinate non-compliance. To institute a 
proceeding for disobedience of an in- 
junction commanding reinstatement of a 
Government servant purportedly remov- 
ed from service by the higher officers. of 
the Railway, together with payment of 
salary for prior periods, is a stultifica- 
tion of the jurisdiction, if sufficient time 
is not given. A little touch of realism 
would have easily convinced the High 
Court that a Government servant of the 
Union of India who had been removed 
from service for misconduct could not be 
reinstated with.full back pay immediate- 
ly the order was made by the Court. It 


‘had to be communicated to various off- 


cers, orders had to be made at various 
levels, files had to move and notings 
made for gestation before implementa- 
tion. All this takes time and when the 
eventually effectuated, 
the salary of the officer will, of course, 
have to be paid with effect from the ori- 


ginal date of the impugned threat ol 
action. To proceed to punish in haste 
without pausing to realise how govern- 
ment functions is not fair in this drastic 
jurisdiction where personal freedom i 
in peril The description of its processes, 
as prevalent in the days of Lord Curzon, 
holds good today. Here are his impatient 
words dipped in pungent ink: 

‘“\....the administration had become 
ponderous like an elephant—‘very state- 
ly, very powerful, with a high standard 
of intelligence, but with a regal slowness 
in its gait’”.* 

“Round and round, like the diurnal 

revolution of the earth, went the file, 
stately, solemn, sure and slow: and now, 
in due season, it has completed its orbit, 
and I am invited to register the conclud- 
ing stage,”** 
We are in no mood to condone wilful 
procrastination nor suffer wanton stagna- 
tion in Administration as a ground for 
default in obeying court orders. The law 
does not respect lazy bosses nor ‘cheeky’ 
evaders. But no proof of that species of 
guilt has been brought to our notice. 
Mere inaction has no long mileage where 
mens rea is a sine qua non. . 


"Curzon, Cited in Earl of Ronaldshay, 
Life of Lord Curzon London 1928 VoL 
2 P. 64 


**Curzon to Hamilton, 21 Feb. 1901 
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{a hasty measure, probably annoyed by 
absence of instant compliance, 


13. The severity of the sentence is 
beyond comprehension, We cannot 
understand how the court could ignore 
the fact that salary bad been paid from 
the date of the High Courts order up to 
date and the readiness to pay the . back 
salaries, on securing the appropriate 
sanction and drawal of cheque, had been 
represented to the court, Before us, the 
learned Solicitor General said that the 
entire back wages were ready to be paid 
and the necessary cheque had already 
been drawn. We see no inclination on 
the part of the Government of India to 
adopt a challenging attitude against the 
court’s writ, It-is well-known that the 
contempt power should be kept sheathed 
and the sword should be drawn only 
sparingly if the court is convinced that 
there has been wilful defiance or dis- 
obedience. Moderation lends dignity to 
power and we feel that the facts of the 
present case far from call for any 

. Stronger step than an admonition to com- 
ply within a realistic spell of time and 
stiffer action thereafter. We do not take 
the view that the Union of India should 
be shown undue indulgence or its off- 
cers singular solicitude. But once there 
is clear evidence of active obedience, 


coupled with expression of regret, delay~ 


ed though the compliance be due to the 
inevitable time-lag induced by paper- 
logged procedures, the court may be cle~ 
ment, Here, compliance and contrition 
are now present, 


_ 14. In these circumstances, we allow 
Ehe appeal and record the undertaking 
of the Union of India, the ist appellant, 
that the entire salary due to the respon- 
dent will be paid withm one week from 


: today, i 
Appeal allowed. 





AIR 1980 SUPREME COURT 664 
(From: Madras) 


V. R KRISHNA IYER, R. S. PATHAK- 


AND O. CHINNAPPA REDDY, JJ. 

Civil Appeal No. 290 (L) of 1974, Dy- 
30-11-1979. . 

Workmen of Tirumala Tirupathi Devas- 


thanamas, Appellant v. The Management 
and another, Respondents, 


Payment of Bonus Act (1865), S. 32 (5) 


(c}) — Transport department ran .by 
BX/BX/A113/80/RSK `.. ~- ... l 


 ” Workmes, T. ‘T,,.Devasthariamas: v. Management. - | 


'ı B.. -We, therefore, regard -the couri’s. 
Jorder, holding the appellants in contempt,. 


_{c) of Payment of Bonus 


AIR- 
Tirupathi . Devasthanam — ‘Whether an.. 
institution established not for -purposss - 
of profit. a a 

In deciding whether the transport de- 
partment run by the. Tirupathi Devas~ 
thanam is within the category. of insù- - 
tutions within the meaning of S. 32 (5) ` 
Act the domi- 
Nant purpose of the Transport Depart~ 
ment will be the decisive factor, The 
Tribunal has to decide whether the 
Transport Department having regard to — 
the features of its administration, the 
sources of its finance, the balance sheet 
that is drawn up and the disposal of the 
profits, can be considered to be an insti=x 
tution in itself, whether it has nexus 
with the Devasthanam or not. The fact 
that it is run by the Devasthanam, does 
not keep it out of its being an institution, 
Likewise, merely because it is an insti- 
tution, the Transport Department dees 
not cease to be one established ‘Not for ` 
purposes of Profit’, that has got to be 
made out on its merits. The institution 
may be designed for profit although it 
may make or may not make profit. The 
institution’s profits or earnings may be 
used for other charitable purposes. That 
also does not determine finally. the charac 
ter of the institution. Was the institution 
‘not one for purposes of profit’; motives 
apart? If it was one, definitely not for 
earning profit, but merely as an ancii- 
lary facility for pilgrims to reach and 
to return S 32 (5) will exclude the in- 
stitution, = ` {Paras 3, 4} 


KRISHNA IYER, J.:— The main issue 
raised in this appeal turns on a construc- 
tion of S. 32 (5) of the Payment of Bonus 
Act and its application to the facts of © 
the present case. The Tirumala Tiru- 
pathi Devasthanam has a very wide cir- 
cle of devotees who come from all over 
the country. The Devasthanam caters to 
their needs and provides the amenities 
since pilgrims flock to the. shrine. One 
of those facilities is stated to be offering 
transport services for pilgrim to come 
to Tirupathi from distant places. Inevit- 
ably the Transport Department is op- 
erating under the Devasthanam and em-~ 
ploys a large number of transport work- 


` ers. These workmen raised an industrial 


dispute a demand for bonus for 
the years 1965-73. The reference was 
duly made to the Tribunal which consi- 
dered inter alia the question as to whe 
ther S. 82 of the Act excluded from the 
operation of the bonus obligation, the re- 
spondent-institution. The plea was up- 
held and the reference was held to -be 
invalid, 7 eT Shc ae 


the oe t 
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gation. in the country.is certainly. not: 


-people who want to offer worship to Shri 
Venkateshwara but then .the- specifio 
question. with which we are concerned is 
whether the transport operation by the 
administration falls within the category 
of institutions within the meaning of 
S. 32-(5) (c). Is the Transport Depart- 
ment so merged in and integrated with 
the Devasthanam as to be incapable of 
independent identity? Is the Transport 
industry run by the Devasthanam suffi- 
ciently spread as to be treated as an in~ 
stitution in itself? There is no doubt, as 
the Tribunal has rightly held, that it is 
an industry but the further question 
arises whether it is an institution in the 
context and within the text of the Pay- 
ment of Bonus Act. This question has 
not been properly appreciated by the. 
Tribunal. Secondly, assuming that it is 
an institution, it does not necessarily 

` follow that S. 32 is excluded. On -the 

other hand, there must: be proof that the 

Transport Department, (a) is an institu- 

tion; and (b) is established not for the 


purpose of profit. The Tribunal has not 


correctly appreciated the import of this- 
latter requirement. It has been found 
that profits made in some years are. 


ploughed back whatever that may mean, 


It is also found that the motive for run- - 


ning the industry of transport was to 
afford’ special facilities for the pilgrims, 
These by themselves do not clinch the 


issue whether the institution has been 


established not for purposes of profit, 
nor are we satisfied that merely because 
in the administrative report of the De- 
- vasthanam, there is mention of the trans- 


port establishment as a remunerative 


enterprise, that is decisive of the issue, 


3. The Tribunal has to decide whe- 
ther the Transport Department „having 
regard to the features of its administra- 
tion, the sources of its finance, the 
balance sheet that is drawn up and the 
disposal of the profits, can be consider- 
ed to be an institution in itself, whether 
it has nexus with the Devasthanam or 
not. The fact that it is run by the Devas 
thanam, does not keep it out of its being 
an institution. This aspect has not been 
considered and must be decided de novo, 
4. Likewise, merely because it is an 
institution, the Transport Department 
does not cease to be one established ‘Not 


'. |for purposes of Profit’, that has got to - 


be made out on its merits. The institu- 


: ition may. be designed .for. profit : although: 
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Nam `a'vast and: inique- religious organi- . .institution’s profits or earnings: may ` 
` used for other charitable purposes.. Tha 


founded for making profit and attracts - 


not for earning profit, but merely as a 


‘Board of Censors, acting within 
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also does not determine finally the 
acter of the institution. Was the institu 
tion “not one for. purposes of 


ancillary facility for pilgrims to rea 
and to return S. 32 (5) will exclude th 
institution, if we may tersely put it, 
dominant purpose of the Transport De- 
partment will be the decisive factor. 

5. We, therefore, set aside the findings 
of the Industrial Tribumal and direct it 
to decide the issue de novo. We sustain 
the other findings but permit parties to 
adduce further evidence on the quese 
tion so as to enable the Tribunal to make 
the correct decision. We allow the ap- 
peal, remand the case to the Industrial 
Tribunal but parties will bear their own 


costs, - 
: Appeal allowed, 





AIR 1980 SUPREME COURT 605 
(From: Madhya Pradesh)” 
V. R: KRISHNA IYER AND 
R. S. PATHAK, JJ. 


- Criminal Appeal. No.. 773 of 1979, D} 
14-12-1979.* 


Raj Kapoor, Appellant v. a Re- 
spondent. 


-Penal Code hart Ss. 79, 292 — Words 
justified by law’ in S. 79 — Meaning of 
—- Prosecution for public exhibition of 
alleged obscene film — Fact that certi- 
ficate under S. 5A of Cinematograph Act, 


1952 was granted to the film renders pro- 


secution’ unsustainable. (Cinematograph 
Act (1952), S. 5A). Mise. Cri. Case Ne. 
279 of 1879, D/- 13-8-1979 (Madh Pra), 
Reversed. 


Jurisprudentially viewed: an act may 
be an offence, definitionally 
but a forbidden act may not spell inevi- 
table guilt. if the law itself declares that 


in certain special circumstances it is not 


to be regarded as an offence. The chapter 
on General Exceptions operates in this 
province. S. 79 of Penal Code makes an 
offence a non-offence.. When? Only when 
the offending act is actually justified by 
law or is bona fide believed by mistake 
of fact to be so justified. If, as here, the 
their 
Jurisdiction under Cinematograph Act, 


*Mise, Cri. Case No. 279 of 1979, D/- ie 
1979 (Madh. Pra). . , 


BX/BX/A101/80/RSK - 
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. 1952, and on an application made and 
pursued in good faith, sanctions the pub- 
lic exhibition, the producer and connect~ 
ed agencies do enter the statutory har- 
bour and are protected from prosecution 
under S. 292 of Penal Code because S. 79 
exonerates them at least in view of their 
bona fide belief that the certificate is 
justificatory. Thus the trial court when 
it hears the case may be appropriately 
apprised of the certificate under the Act 
and, it fills the bill under S. 79 it is right 
for the court to discharge the accused 
as the charge is groundless. In the pre- 
sent case, the prosecution is unsustain- 
able because S. 79 is exculpatory when 
read with S. 5A of the Cinematograph 
Act and the certificate issued thereunder. 

Misc. Cri. Case No. 279 of 1979, D/- 13-8- 
` 1979 (Madh. Pra.), Reversed. (Para 9) 


Cases Referred: Chronological: Paras 


(1971) 2 SCR 446: AIR 1971 SC 481 7 
(1969) 1 QB 151: (1968) 3 WLR 974, R. v. 
Calder and Boyars Ltd. 10 


Mrs. K. Hingorani, Advocate, for. Ap- 
pellant. 


KRISHNA IYER, J.:— Sublime titles 
of cinematograph films may enchant or 
entice and only after. entry into the 
theatre the intrinsic worth of the picture 
because-the-picture dawns on the viewer, 
The experience may transform because 
the picture is great or the audience may 
lose lucre and culture in the bargain. 
Mere titles. may not, therefore, attest 
the noxious or noble content of the film. 
Sometimes the same film may produce 
contrary impacts and what one regards 
as lecherous another man. may consider 
elevating. Be that as it may, a well pub- 
licised film Satyam, Sivam, Sundaram 
became the subject-matter of a prosecu- 
tion, presumably a pro bono publico pro- 
ceeding, by the respondent against the 
` petitioner and others who are the pro- 
ducer, actor, photographer, exhibitor and 
distributor of that film. The complaint 
alleged that the fascinating title was 
misleading, foul and beguiled the guile- 
less into degeneracy. If the gravamen of 
this accusation were true, obscenity, in- 
decency and vice are writ large on the 
picture, constituting an offence under 
S. 292 I.P.C. The Magistrate, after ex- 
amining some witnesses, took ‘cognisance 
of the offence and issued notice to the 
accused. Thereupon, the producer, name- 
ly, the present petitioner, moved the 
High Court under S. 482 Cr. P. C. on the 
score that. the criminal proceeding was 
an abuse of the judicial process and en- 
gineered by ulterior considerations and 
that no prosecution could be legally sus- 
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tained in the circumstances of the case, 
the film having been duly certified for 
public show by the Board of Censors, 
The High Court, however, dismissed tha 
petition, ignoring the contention that the 
film had been given ‘A’ certificate by the 
Central Board of Film Censors and find- 
ing in the prosecution, nothing frivolous 
or vexatious nor any material to quash 
the proceedings, The aggrieved film pro- 
ducer. has arrived in this Court hope~ 
fully, and pressed before us one princi~ 
pal objection founded on S. 79 I.P.C. to 
neutralise S. 292 LP.C. We do not find 
this contention apparent in the High 
Court’s judgment, but since the facts are 
admitted and the question of law is of 
some moment, we have chosen to hear 
the petitioner on the invalidatory plea 
that once a certificate sanctioning public 
exhibition of a film has been granted by 
the competent authority under the Cine- 
matograph Act, 1952 (for short, the Act), 
there is a justification for its display 


‘thereafter, and by virtue. of the antidotal 


provisions in S. 79 of the Penal Code, 
the public exhibition, circulation or dis- 
tribution or the production of the film, 
even if it be obscene, lascivious or tend- 
ing to deprave or corrupt public morale, 
cannot be an offence, S. 292 LP.C. not- 
withstanding. The absolution is based 
upon the combined operation of S. 5A 


. of the Act and S. 79 of the Penal Code, 


2. The issue is of somė importance 
since the cinema is one of the major 
mass media with millions of viewers and 
many millions in investment. The re- 
spondent-complainant, despite notice 
having been served on him, did not enter 
appearance. We requested the Additional 
Solicitor General, Shri Banerjee, to help 
the court unravel the legal tangle and 
he responded promptly and _  eruditely 
rendered industrious assistance. We re- 
cord our appreciation of the services of 
Shri Banerjee. 


3. The sole point for decision is the 
legal effect of the combined operation of 


S. 5A of the Act and S. 79 LP.C. But we 


will assume for purposes of argument 
that the facts stated in the complaint 
prima facie attract the offence under Sec- 
tion 292 I.P.C. Supposing such a film has 
been certified by the Central Board of 
Film Censors, acting within their juris- 
diction under the Act, thereby sanction- 
ing the public exhibition of the film, does 
it furnish a justification in law in doing 
the act which, in the absence of such cer- 
tification, may constitute an offence un= 


der S. 292 LP.C.? 
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' 4, Section 7§ LP.C, runs thus: 

79. Nothing is an offence which is 

done by any person who is justified by 
law, or who by reason of a mistake of 
fact and not by reason of a mistake -of 
law in. good faith, believes himself to. ba 
justified by law, in doing it, 
The argument. is: irresistible that if the 
performance of the Act which consti- 
tutes the offence is justified by law, Lie, 
by some other provision, then S, 79 ex- 
onerates the doer because the act ceases 
to be an offence. Likewise, if the act were 
done by one ‘who by reason of a mistake 
of fact in good faith believes himself to 
be justified by law in doing it’ then also, 
the exception operates and the bona fida 
belief, although mistaken, eliminates the 
culpability, The resolution of the pro- 
blem raised in this case thus becomes 
simplified. If the offender can irrefutably 
establish that he is actually justified by 
law in doing the act or, alternatively, 
that he entertained a mistake of fact and 
in good faith believed that he was Justi- 
fied by law in committing the act, then, 
the weapon of S. 79 demolishes the pro- 
secution. 

5. Does a certificate issued under Sec- 
tion 5A (1A) of the Act amount to justi-= 
fication in law for public exhibition of 
the film, be it obscene or not, or, at any 
rate, does it generate a belief induced 
by a mistake of fact, namely, the issu= 


ance of the certificate and its effect thaf. 


the certificate-holder is justified by PE 
in exhibiting the film? 


6. ass O N E T E 
of the anatomy of the Cinematograph 
Act and the efficacy of a certificate under 
S. 5A as a justification within the mean= 
ing of S. 79 LP.C. ‘Justified’ according 
to Black’s Legal: Dictionary means: : 

Done on adequate reasons sufficiently 
supported by credible evidence, when 
weighed by unprejudiced mind, guided 
by common sense and by correct Tuleg 
of law. 

The Shorter Oxford English Dictionary 
assigns this meaning for ‘justification’, 

The showing in court that one had 
sufficient reason for doing that which ha 
is called to answer; the ground for such 
a plea. 

Lexically, the sense is clear, An act ig 
justified by law if it is warranted, vali- 
dated and made blameless by law, Is a 
legal sanction permitting a thing a legal 
justification for doing it? Maybe, there 
is a fine semantic shade between mera 
legal sanction, which . is passive, and 
clear legal justificution which is active, 
For the work-a-day world of meanings, 
between ‘permissive’ and ‘justificative’ 
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' “thin partition do their bounds divide’, 


S.C. 667 


It is an antinomy to say that under Sec- 
tion 5A (1A) of the Act the Board certi-- 


‘fies a film as suitable for public exhibi~ 


tion and-for S. 292 LP.C. to punish such 
exhibition unless the ground covered by 
the two laws be different. Although it 
may be plausible to say that what is 
merely certified as suitable for show : by 
a law may not go the length of holding 
that it is justified by law. Such niceties 
peed not deter us once we grasp the 


‘sweep of the Cinematograph Act, 


` J. Indeed, the Pena: Code is general, 


‘the Cinematograph Act is special The 


scheme of the latter Is deliberately 
drawn up to meet the explosively ex- 
panding cinema menace if it were not 
strictly policed. No doubt, the cinema 
is a great instrument for public good if 
geared to social ends and can be a pub- 
lic curse if directed to anti-social objec- 
tives, The freedom of expression, the 
right to be equally treated and the gua- 
rantee of fair hearing before heavy in- 
vestments in films are destroyed belong 
to Indian citizens under the Constitution. 
But all freedom is a promise, not a me- 
nace and, therefore, is subject to socially 
necessary restraints permitted by the 
Constitution, Having regard to the in- 
stant appeal of the motion picture, its 
versatility, realism, and its co-ordination 
of the visual and aural senses, what with 
the art of the cameraman with trick 
photography, vistavision and three di- 
mensional representation, the celluloid 
art has greater capabilities of stirring up 
emotions and making powerful mental 


impact so much so the treatment of this 


form of art on a different footing with 
pre-censorship may wel! -be regarded as 
a valid classification, as was held in 
K., A Abbas, (1971) 2 SCR 446. Maybe, 
art cannot be imprisoned by the bureau- 
crat and aesthetics can be robbed of the 
glory and grace and free expression of 
the human spirit if governmental palate 
is to prescribe the permit for exhibition 
of artistic production in any department, 
more so in cinema pictures, So it is that 
a special legislation viz. the Act of 1952, 
sats up a Board of Censors of high cali- 
bre and expertise, provides hearings, ap- 
peals and ultimate judicial review, pre- 
censorship and conditional exhibitions 
and wealth of other policing strategies. 
In short, a special machinery and pro- 
cessual justice and a host of wholesome 
restrictions to protect State and society 
are woven into the fabric of the Act. 
After having elaborately enacted such a 
legislation can it be that a certificate 
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. granted under-it. by expert - authority 
ean. be: stultified by a simple prosecution 
or a shower of prosecutions for an of- 
_ fence under S. 292 LP.C, driving the 
producer to satisfy a ‘lay’ magistrata 
that the certificate of the Board of Cen- 
sors notwithstanding, the film was of- 
fensive?. The Board under S, 5B has to 
consider, before certification, all -the 
points S. 202 ILP,C. prescribes, Indeed, 
neither the Penal Code nor the. Cine- 
matograph Act can go beyond the restric» 
tions sanctioned by Part II of the Con- 
- stitution and once the special law polices 
the area it is pro tanto out of bounds for 
the general law, At least as a matter of 
interpretation, S. 70 LP.C. resolves the 
apparent between S, 292 LP.G 
and Part II of the Act relating to certi- 
fication of films, If the Board *lunders, 
the. Act provides remedies, We are sura 
the public-spirited citizen may draw the 
attention of the agencies under the Ac? 
to protect public interest, 


a. The general issues of art and the 
tole of the State have already been re- 


ferred to by us in an earlier appeal from _ 


the Delhi High Court relating to the 
. same film, There 8. 79 LP.C. was nof 
considered by us because the contention 
was not urged before us, The present de- 
cision will bind the court that hears thal 
case, 


9. The position that emerges is this, 


an offence, definitionally speaking; 
a forbidden act may not spell inevitable 
guilt if the law itself declares that in 
ertain special circumstances it is not to 
regarded as an offence, The chapter 
n General Exceptions operates in this 










non-offence, When? Only when the of- 
fending act is actually fustified by law 
mistake of 


it heart | the case may be appropriately 


' Raj. Kapoor v. Laxman” ... + » . 7... 
. S, 79 is exculpatory when read: 


rovince, Section 79 makes an offence a ` 


` gthe::prosecution "is unsustainable because -> Kese 


S. 5A of the Act and the. certificate issue] - 
ed thereunder, We. quash the prosecu- 
tion, l , 


10. Two things deserve mention be- 


fore wa close, Prosecutions like this 


may well be symptomatic -of public dis- 
satisfaction with the Board of Censors 
not screening vicious films, The ultimate 
censorious power over the censors be- 
fongs to the people and by indifference, 
faxity or abetment, pictures which pol- 
lute: public morals are liberally certi- 
ficated, the legislation, meant by -Parlia- 
ment to protect’ people’s good morals, 
may be sabotaged by statutory enemies 
within, Corruption at that level must bs 
stamped out, And the Board, alive to its 
public duty, shall not play to the gal- 
lery; nor. shall it restrain aesthetic  ex~ 
pression and progressive art through ob- 
solete norms and grandma inhibitions 
when the world is wheeling forward to 
glimpse the beauty of creation in its 


‘myriad manifestations and liberal hori- 


zons, A happy balance is te 
“Consider, on the one hand, the - 


-number of readers they believe would 


tend to ba depraved and corrupted by 
the book, the strength of the tendency, 
to deprave and corrupf, and the nature 
of the depravity on corruption; on the . 
other hand, should assess the 
strength of the literary, sociological and 
ethical merit which they’ consider tha 
book to possess, They should then weigh 
up all these factors and decide whether 
on balance the publication is proved te 
be justified as being for the public good”, 
{Calder and Boyars Ltd., 1960-1 QB 15% 
at p. 172] . 


11. Going to the basica, freedom of 
expression is fundamental, The censor 
is not the moral tailor setting his own 
fashions but a statutory gendarme polic- 
ing films under Art. 19 (2) from the angle 
of public order, decency or morality, 
These concepts are themselves dynamic 
and cannot be whittled down to stifle 
expression nor licentiously enlarged to 
promote a riot of sensual display, ` 


12, Anyway, the appeal must | SUCs 
ceed and we extinguish the prosecution 
by this order, - 4 


1 (From: 1976 Ker LT 497) 
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N, L: UNTWALIA AND 
R-S; PATHAK, JJ. 


Civil Appeal No. 1897 of 1976, -D/- 12- 


40-1979. Ta 
The Deputy 
(Law) Board of Revenue (Taxes), Appel- 


‘ant v, M/s. Advani Coorlikon (P,) Ltda- 


Respondent, 


(A) Central Sales Tax Act (1956), 
Ss. 2 (h) and 2 (5), 4 — Sale price and 
turnover — Definitions — Sale of goods 
to retailers at catalogue price with trade 
discount — Sale price exigible to tax only 
after deducting trade discount, 


Where the assessee a selling agent sells 
a commodity to the retailers at cata- 


logue price and allows trade discount, the . 


net figure arrived at after deducting the 
trade discount from the catalogue price 
would constitute turnover assessable to 
tax, 1976 Ker L/D 487 Affirmed, (Para 7) 


(B) Central Sales Tax Act (1956) S. 2 
(h) — Sale Price — Definition — Trade 
discount and cash discount. -—— Distinction. 


Trade discount and cash discount ara 
wholly distinct and separate concepts, 
€ash discount is allowed when the pur- 
chaser makes payment promptly or with- 
in the period of credit allowed, It is a 
discount granted in consideration of ex- 
peditious payment,’ A trade discount isa 
deduction from ‘the catalogue price of 
goods allowed by wholesalers to retailers 
engaged in the trade. The allowance en- 
ables the retailer to sell the goods at the 
catalogue price and yet makes a reason- 
able margin of profit after taking into 
account his business expense. The out- 
ward invoice sent by a wholesale dealer 
fo a retailer shows the catalogue . price 
and against that a deduction of the trada 
discount is shown, The net amount is tha 
sale price, and it- is. ‘that net amount 
which is entered in the books of the re~ 


spective parties as the amount realisable. ¢ 


i974 Tax LR 2224 (Orissa) Rel, on, 
"(Para 5) 


Cases ‘Referred : Chronological Paras — 


(1975) 35:STC 84,3 1974 Tax LR 2224 
Orissa) 


) 5, 
Cee STC 472 3 1974 Tax LR aR 


8 


). l 
(1984) 15 STC 367 (Gup , 8. 
Dr. V. A. Seyid Muhammed; Sr. Advo- ` 


cate (Mr. K. R- Nambiar, Advocate- with 


1980.8; 6/39. -X° hs: 


snvAdvint--Cooniiken T 
a. for a Dr Y, & Chitale, : 


Commissioner of Sales Tax. 


‘lowed -by way of trade discount, 


ie? 
= 


Sr... Advocate. ((Mrs,.Sunanda Bhandare, 


. ‘Advocate with him), for Respondent. 


RS. PATHAK, J.:— This’ appeal by 
special: leave raises the question whether 


for the purpose of computing the turn- - 
over assessed to sales tax under the 


Central Sales Tax Act, 1956 -the sale 
price of goods is determined by including 


the amount paid by way of trade dis- © 


count. - 
“2. The assessee is a private limited 


electrodes, For the goods supplied to 


retailers, it charged them the catalogue - 
price less trade discount, The catalogue 


price is the price which the retailer is 
entitled to charge the consumer, For the 
assessment year 1971-72, 
filed under the Central Sales Tax Act, 
1956 showed a taxable turnover of inter- 


State sales amounting to Rs, 8,71,624/-. 


This figure was derived by deducting 
from the catalogue price the amount of 
Rs. 1,06,708/- paid as trade discount by 
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~e 


“company carrying on business as sole sel- 
ling agent for a certain brand of welding - 


the returns ' 


the assessee to retailers. The Sales Tax 


Officer refused to allow the deduction - 


and computed the taxable turnover at 
Rs, 9,78,332/-. The Sales Tax Officer was 
of the view that the amount paid by way 
of trade discount could not be excluded 


from the catalogue price, The assessea - 


appealed, and. the Appellate Assistant 
Commissioner upheld its claim that trade 
discount did not form part of the turn- 
over, and it could not therefore attract 


sales tax, A second appeal filed by the 


Revenue was dismissed by the Appellate 
Tribunal, The Revenue applied in revi- 
sion to the High Court of Kerala and the 


revision: application has been dismissed, 


The Revenue appeals, 


3. It is contended before us by the Re- | 


venue that the High Court has erred in 
affirming that an amount paid by way of 
trade discount cannot be included in the 
taxable turnover for the purpose of as- 


sessment, It is pointed out that the defix . 
nition of “sale price” in S, 2 (h) of the - 


Central Sales Tax Act permits the de- 
duction of sums. allowed as cash discounf 
only and makes no reference to sums al- 
It is 
contended that in effect the assessee en- 


ters into two distinct contracts with the - 


retailer, the first contract. relates to the 
sale of goods at the catalogue price and 


the second contract stipulates. that not- `` 
withstanding the liability. of the retailer -. 
under the first contract to pay the entire . 

şale: price, ha.may--actually pay. the sala - 
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price less trade discount. On that sub- 
mission, it is sought to be urged that 
since the sale is effected under the first 
contract, the entire amount treated as 
consideration for the sale under that con- 
tract has to be included in the taxable 
turnover, 


4. We have considered the matter 
carefully and in our judgment the appeal 
must fail. 


3» At the outset, it is appropriate that 
we set forth the two relevant definitions 
contained in the Central Sales Tax Act. 
Section 2 (j) defines “turnover” to mean 
“the aggregate of the sale prices received 
and receivable by him {the dealer) in 
respect of sales of any goods in 
the course of inter-State trade or com- 
METGE eee ee ee ” And S. 2 (h) of the 
Act defines the expression “sale price” 
to mean “the amount payable to a deal- 
er as consideration for the sale of any 
goods, less any sum allowed as cash dis- 
count according to the practice normally 
prevailing in the trade...... aa Guio 
It is true that no deduction on account of 
cash discount is alone specifically con- 
templated from the sale consideration in 
the definition of sale price by S. 2 (hb), 
and there is no doubt that cash discount 
cannot be confused with trade discount. 
The two concepts are wholly distinct 
-Jand separate. Cash discount is allowed 
when . the purchaser makes payment 
promptly or within the period of credit 
allowed. It is a discount granted in con- 
sideration of expeditious payment. A 
trade discount is a deduction from the 
catalogue price of goods allowed by 
wholesalers to retailers engaged in the 
trade. The allowance enables the retailer 


to sell the goods at the catalogue price. 


and yet make a reasonable margin of 
profit after taking into account his busi- 
ness . The outward invoice sent 
by a wholesale dealer to a retailer shows 
the catalogue price and against that a 
deduction of the trade discount is shown. 
The net amount is the sale price, and it 
is that net amount which is entered in 
the books of the respective parties as. the 
amount realisable. Orient Paper Mills 
Ltd. v. State of Orissa, (1975) 35 STC. 84 
(Orissa). 


6. Under the Central Sales Tax Act, 
the sale price which enters into the com- 
putation of the turnover is the considera- 
tion for which the goods are sold by the 
assessee. In a caSe where trade discount 
is allowed on the catalogue price, the 
sale price is the amount determined after 
‘deducting the trade discount. The trade 


diermint dnes nat enter intn the commno- 
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of which deduction was sought by 
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sition of the sale price, but exists apart 
from and outside it and prior to it. It 
is immaterial that the definition of “sale 
price” in S. 2 (h) of the Act does not ex- 
pressly provide for the deduction of trade 
discount from the sale price. Indeed, - 
having regard to the circumstance that 
the sale price is arrived at after deduct- 
ing the trade discount, no question arises 
of deducting from the sale price any sum 
by way of trade discount. 


T. Nor is there any question here o 
two successive agreements between the 
parties, one providing for sale of the 


goods at the catalogue price and the othe 
providing for an allowance by way o 
trade discount. Having regard to th 
nature of a trade discount, there is only 
one sale price between the dealer and 
the retailer, and that is the price payabl 
by the retailer calculated as the dif- 
ference between the catalogue price and 
the trade discount. There is only one con- 
tract between the parties, the contrac 
being that the goods will be sold by the 
dealer to the retailer at: mee aforesaid 
sale price. 


$. We have been referred to Ambica 
Mills Ltd. v. The State of Gujarat, (1964) 
15 STC 367 where the Gujarat High 
Court: rejected the claim of the manu- 
facturer to a deduction of the remission 
allowed from the sale price to the pur- 
chaser on account of a general fall in 
prices when delivery of the goods was 
effected. In our. opinion, . the case sup- 
ports the view we are taking. The sale 
price remained the stipulated price in 
the contract between the, parties. The 
fall in prices occurred after the contract 
of sale had been finalised, and with a 
view to relieving the purchaser to some 
extent of the loss which could have been 
occasioned thereby, the manufacturer 
sought to bear part of the loss by grant- 
ing a rebate or remission to the purchaser. 
The Revenue relies on India Pistons Li- 
mited v. State of Tamil Nadu, (1974) 33 
STC 472 (Mad). In that case, the bonus 
the 
assessee from the turnover was paid un- 
der a bonus discount scheme, not to all 
customers but only , to distributors whose 
net purchases from the assessee exceed- 
ed the target figure agreed. to between 
the parties. The amount of rebate allow- 
ed was credited to the customer’s ac- 
count and treated as a reserve from 
which the distributors could make future 
purchases. The rebate of bonus discount 
was not allowed as a deduction by the 
Madras High Court and, in our’ opinion, 


rightly so. Tt was in the natnre of mm ine 


1980 ` 


centive bonus paid to distributors whose 
net purchases exceeded the target figure. 
It did not, and could not affect the sale 
value of the goods sold by the assessee. 
The sale price remained undisturbed in 
the contract between the parties. 
9. In our judgment, the 
which: enters into the computation of the 
assessee’s turnover for the purpose of as- 
sessment under the Central Sales Tax 
Act is obtained after deducting the trade 
discount from the catalogue price. The 
trade discount allowed by the assessee 
cannot be included in the turnover. 
10. In the result, the appeal fails an 
is dismissed with costs, 
Appeal dismissed. 
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{From :— 1978 Tax. L. R. 2249 (Ker.)) 
P. N. BHAGWATI, 
V. D. TULZAPURKAR AND 
R. S.. PATHAK JJ. 


Civil Appeal No, 2422 of 1978, 
D/- 15-10-1979, 

The Deputy Commissioner of Sales Tax 
(Law) Board of Revenue (Taxes), Erna- 
kulam, Appellant v. M/s. G. S. Pai and 
Co., Respondent. 

(A) Interpretation of Statutes — En- 
tries in Sales-tax Legislation — Meaning 
of words — Rule of construction. 

While interpreting the entries in Sales- 
tax Legislation it should be borne in 
‘mind that the words used in the entries 
must be construed not in any technical 
sense nor from the. scientific point of 
view but as understood in common par- 
lance. Courts- must give the words used 
by the. legislature their popular-sense 
meaning “that sense which people con- 
versant with the subject-matter- with 
which the statute is dealing would attri- 
bute to it”. The word in the entry must, 
therefore, be interpreted according to 
ordinary parlance and must be given a 
meaning which people conversant with 
this commodity would ascribe to it. 

(Para 3) 

(B) Kerala General Sales Tax Act (15 
of 1963) Sections 5 (1) (ii), 5-A; Schedule 
I Entry 56 — “Bullion and specie” — 
Ornaments and other articles of gold do 
not fall within Entry 56. 1978 Tax LBR 
2249 (Ker) Reversed. (Words and Phrases 
— “Bullion” and “Specie’). 

Ornaments and other articles of gold 
cannot be regarded as “bullion” because, 
even if old and antiquated,. they are not 
K W/LW/F660/79/SSG 
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- lance, 
sale price ` 
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raw. or unwrought gold or gold in the 
mass, but they represent manufactured 
or finished products of gold. Nor do they 
come within the meaning of the expres- 
sion “specie”. According to common par- 
the word “specie” means any 
metallic coin which is used as currency 
and ornaments and other articles of gold 
cannot be described as “specie”. The 
ornaments and other articles of gold as 
purchased by the assessee do not fall 
within the Entry 56 and they are, ac~ 
cordingly, liable to be taxed not at the 
lesser rate of 1 per cent applicable to 
“bullion and specie” but at the general 
rate of 3 per cent under Section 5A read 
with Sec. 5 (1) (ii) of the Act. 1978 Tax 
LR 2249 (Ker) Reversed. (Para 3) 

(C) Kerala General Sales Tax Act (15 
of 1963), Schedule I, Entry 26-A — 
Water supply and sanitary fittings — 
Meaning — Question whether G. I. Pipes 
falls within description of “sanitary ftt- 
ings” — Proof — Burden is on Revenue. 
1978 Tax LR 2249 (Ker) Reversed. 
(Words and Phrases — “Water supply 
and sanitary fittings.’) 

‘The expression “sanitary fittings” ac- 
cording to the popular sense of the term 
means such pipes or materials as are used 
in lavatories, urinals or bathrooms of pri- 
vate houses or public buildings. The G. L 
Pipes sold by the assessee would there- 
fore, fall within the description of “san- 
itary fittings” only if it can be proved and 
the burden of so doing would be. on the 
Revenue, that they were meant for use 
in lavatories, urinals or bath-rooms. 

(Para 4) 

The expression “water supply... - fitt- 
ings” in the context means such pipes or 
materials as are meant for use for sup- 
ply of water to or in lavatories,’ urinals 
or bath-rooms of private houses or pub- 
lic buildings and they, do not include 
heavy pipes which are laid underground 
as mains for carrying water supply from 
one area or place to another. Therefore, 


even for the purpose of determining whe- 


ther G. L Pipes sold by the assessee are 
“water supply...... fittings”, it would have 
to be found as to what is the purpose for 
which they were meant to be used. 1978 
Tax LR 2249 (Ker) Reversed. 

(Para 5) 


Cases Referred : Chronological Paras 

(1977) 39 STC 355; AIR 1977 SC 1132: 
1977 Tax LR 1871 l 4 
Mr. M. M. Abdul Khader, Sr. Advocate, 

(M/s. V. J. Francis and M. A Firoz, 

Advocates with him), for Appeliant. 

_ P. N. BHAGWATI, J. :— The questions 

of law which arise for determination in 
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. this appeal. lie in a very narrow compass .- 


: and do not present any difficulty in 
answering them. They are the usual-type 
- of questions that arise under- the Sales- 
' tax Legislatiqn, namely, whether a parti- 
cular commodity sold or: purchased by 
the assessea fails within one -entry or 
another. The assessee always. contends 
that it falls within an entry which 
attracts lesser rate of tax while the 
Revenue invariably seeks to bring it 
within the entry AUTA CRNE a- larger rate 
-of tax. 

2 Two. aieiai arise here for con- 
sideration. One question is whether cer- 
tain ornaments and other articles of gold 


purchased by the assessee with a view to . 


melting them and making new ornaments 
or other articles out of the melted gold 
fall within Entry 56 in the First Schedule 


of the Kerala General Sales Tax Act, 1963 . 


{hereinafter referred to as “the Act”) 
which reads "Bullion and specie”. If the 
ornaments and. other articles of gold pur- 
chased by the assessee. fall within this 
Entry, the turnover of purchases of 
these goods would be liable to be taxed 
at the rate of 1 per cent, while it would 
have to suffer tax at the rate of 3 per 
cent if these goods do not fall within this 
Entry and are taxable under Section 5A 
read with Section 5 (1) (ii) of the Act. The 
other question relates to- taxation of the 
turnover of sales of G, I, Pipes effected 
by the assessee and it raises the point 
whether G. L' Pipes sold by. the assessee 
fall within Entry 26A in the First 


' Schedule to the Act which reads “Water 
- Supply and Sanitary Fittings”, If they do 


not fall within this Entry, the turnover 
of their sales would be liable to be taxed 
at the rate of 3 per cent under Sec, 5 (1) 
(ii) of the Act, but if they do, then the 
rate of tax would be Y per cent, 
The Sales Tax Officer, and in 
appeal the Appellate Assistant Commis- 
sioner, decided both-the questions against 
the assessee and taxed the turnover of 
purchases of ornaments and other arti- 
cles of gold at the rate of 3 per cent and 
the turnover of sales of G. I. Pipes at the 
rate of 7 per cent. The Tribunal, on fur- 
ther appeal by the assessee disagreed 
with the view taken by. the tax autho- 
rities and holding that the ornaments and 
other articles of gold purchased by the 
assessees were ‘Bullion and specie” with- 
in the meaning of Entry 56 and G. I. 
Pipes sold by the assessees were not 


covered by the expression “water sup- 


ply and sanitary fittings” in Entry 26A, 
taxed the assessee at the lesser rates as 


claimed by him. The Revenue thereupon - 
- ‘Boek the matter by- way of revision to the. 


Dy;-'S, T, Commr, -v .G,:-S: Pai . & Có,- 


‘which the statute is dealing would attri- 


High Court, EET tale 
the same view and affirmed the judgment- 


of the Tribunal. This decision of the High 


Court is assailed in the present appeal 
preferred by the Revenue after obtaining 
special leave Som this Court, 


3. We will first consider the question 
whether the ornaments and other arti- 
cles of gold purchased by the.assessee fall 
within the description of “Bullion and 
specie” given in Entry 56, There are two 
expressions in this Entry which require 
consideration; one is bullion” and the 
other is “specie”, Now there is one car- 
dinal rule of interpretation. which has 
always to be borne in mind while inter- 
preting entries in sales’ tax legislation 
and it is that -the words used in 







bute to it.” The word “bullion” 
therefore, be interpreted 


meaning which people conversant wit 
this commodity would ascribe fo it, N 


àt is obvious that “bullion” in the popular 


sense cannot include ornaments or other 
articles of gold. “Bullion” according te 
its plain ordinary meaning means gold or 


‘silver in the mass, It connotes gold or 


silver regarded as raw material and i 
may be either in the form of raw gold or 
silver or ingots or bars of gold or silver, 
The Shorter Oxford Dictionary gives the 
meaning of “bullion” as “gold or silver 


‘in the lump; also applied to coined or 


manufactured gold or: silver considered 
as raw material.” 
Dictionary of English Law and Wharton’s. 
Law Lexicon we find that the following 
meaning is given for the word “bullion”; 
“uncoined gold and. silver in the mass, 
These metals are called so, either when 
melted from the native ore and not perfect- 
iy refined, or where they are perfectly re- 
fined, but melted down into bars or in- 
gots, or into any unwrought body, of any 
degree of fineness”, It would, therefore, 
be seen that ornaments and other articles 
of gold cannot be regarded as “bullion” 
because, even if old and antiquated, the 


So also in Jowitt’s ` 


OALE 


are not raw or unwrought gold or gold inj- 


the mass, but they represent manufactur- 
ed or finished - products of gold. Nor 


they come within the meaning of the ex-|. 


pression “spécie”. The word “specie” has 
'A recognised «meaning and. according 


oh 


~ 


money”, The. Law. Dictionaries also give 
the same meaning, Wharton’s Law Lexi- 
con and Jowitt’s Dictionary of English 
Law state the meaning of “specie” -as 
“metallic money” and in Black’s Law 
‘Dictionary, it is described as “coin of the 


precious metals, of a certain weight and - 


fineness, and bearing the stamp of the 
Government, denoting its value -as 
currency” while ‘Words and Phrases 
Permanent Edition-Vol. 39A” also gives 


.the same meaning, Therefore, according 


to common parlance, the word “specie” 
means any metallic coin which is used as 
currency and if that be the true meaning, 
it is obvious that ornaments and other 
articles of gold cannot be described as 
“specie”, It would: thus seem clear that 
the ornaments and other articles of gold 
purchased by the assessee do not fall 
within Entry.56 and they are, : accord- 
ingly, liable to be taxed not at the lesser 
rate of 1 per cent applicable to “bullion 
and specie” but at the general. rate of 
3 per cent under Section 5A read with 
Section 5 (1) (ii) of the Act, Ti 

4. That takes us to the second ques- 


_tion in regard to taxability of the turn- 
.ọver of sales of G. I. Pipes made by the- 
 assessee, The 


Revenue contended that 
G. I. Pipes fall within the description 
“water supply and sanitary fittings” in 
Entry 26A so as to be exigible to tax at 
the higher rate of 7 per cent while the as- 
sessee contended that they are not cover- 
ed by this expression and are, therefore, 

taxable only at the lesser -rate of 3% 
under Section 5 (1) (ii) of the Act. The 
determination of this question turns on 
the true interpretation of the words 
"water supply and sanitary fittings’. So 
far as the expression “sanitary fittings” 
is concerned, it has received judicial 
interpretation by this Court in State of 
U. P. v. Indian Hume Pipe Ltd., (1977) 39 
STC 355, where it has been laid down 
that “sanitary fittings” according to the 
popular sense of the term mean such 
pipes or materials as are used in lavato- 








Pipes sold by. the assessee would, there- 


tary fittings” only if it can be shown and 
the burden of so doing would be on the 
Revenue, that they were meant for use 
lavatories, urinals or bathrooms. It 
does not appear that the attention of the 
assessee and the tax authorities was 


. drawn to this aspect of the question .and 


hence no material was brought on record 


i which throw light an the. question as to. 


nes -S S.T: Cenimn-m G,- S, -Pal & Co... 


~ Webster's: . New.. -World Dictionary, - 
-means “coin, as distinguished from paper 


it 


fore, fall within the description of “sani- 
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what was: the use for whieh the G: I. . 
‘Pipes were meant, If the G, L Pipes 
were heavy and intended to. be’ laid 
underground -for carrying supply of 
water from one. place te another, they 
would. obviously not be “sanitary ftt- 
ings.” This, is however, a question which 
‘has not been considered by the Revenus 
Authorities and the same would, there- 
fore, have to be remanded to the Appel- 


‘Tate Assistant Commissioner for the pur- 


pose of determining whether having re- 
gard to the meaning which this Court has 
placed on the expression “sanitary fitt- 
ings” the G, I. Pipes sold by the assessee 
fall within that description. . 

5. But the Revenue contended that 
even if the G. I. Pipes are not “sanitary 
fittings” within the meaning of that ex- 
pression, they would still fall within the 
description “water supply...... fittings”, 
Now, it must. be remembered that the 
category of goods in Entry 26A is not 
described as “water supply pipes” but as 
“water supply and sanitary fittings”, The 
use of the word. “fittings” suggests that 
the expression is intended to refer to 


articles or things which are fitted or fx- 


ed to the floor or walls of a building and 
they may in a given case include even 
articles or materials fitted or fixed out- 
side, provided they can be considered as - 
attached or auxiliary to the building or 
part of it, such as, for example, a pipe 
carrying faecal matter from the commode 
to the septic tank, but they cannot in- 
clude pipes laid ‘ underground for carry- 
ing water supply. Moreover, the words 
“water supply.......... fittings”. do not oc- 
cur in isolation, but they are used in 
juxtaposition of the words “sanitary fitt- 
ings”, The entire expression “water sup- 
ply and sanitary - ’ is one single 
expression and the words “water supply 
EEEE fittings” must: receive’ colour 
from the immediately following words 
“sanitary fittings”, We are, therefore, of 
the ant that the expression “water sup- 
fittings” in the context in which 
it. occurs means such pipes or 
as are meant for use for supply of wat 
to or in lavatories, urinals or bathrooms 
of private houses or public buildings and 
they do not include -heavy pipes which 











pose of determining whether G, L Pi 
sold by the assessee are “water supply... 
fittings”, it would have to be found as to 
what is the purpose for which they were 


-meant to be used and since the question 


has not been approached from this “point 
of: view, we.-think it desirable that the. 
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case be sent back to the Appellate Assis- 
tant Commissioner for the purpose of 
determining whether, in the light of this 
meaning placed by us on the words 
“water supply............ fittings”, the G. L 
Pipes sold by the assessee could be said 
to be “water supply...... ORE fittings.” 

6. We, therefore, allow the appeal, set 
aside the orders made by the High Court, 
the Tribunal and the Appellate Assistant 
Commissioner and hold that so far as the 
ornaments and other articles of gold pur- 
chased by the assessee are concerned, 
they were liable to be. taxed at the gene- 
_ Tal rate of 3 per cent under Sec. 5A read 
with Section 5 (1) (ti) of the Act and so 
far as G. L Pipes sold by the assessee are 
concerned, we remand the case to the Ap- 
pellate Assistant Commissioner for the 
purpose of deciding on the basis of the 
existing ‘material as also such further 
material as may be adduced, whether 
G. I. Pipes sold by the assessee fall, within. 
the description "water supply and. sani- 
tary fittings” so as to be exigible to sales 
tax at the higher rate of 7 per cent under 
Entry 26A. 

q. There will be no order as to costs of 
the aa 

Appeal allowed. 
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State of U. P. v, Synthetics & Chemical: Ltd, 


A.L R. 


The State of U.P. and others, Appel- . 
lants v, Synthetics and Chemical Ltd, 
and others, Respondents; M/s. Synthe- 
tics and Chemicals Ltd. etc. etc, Ap 
pellants v. The State of U. P. and an- 
other etc. ete, Respondents; Ratan Lal 
Gupta, Appellant v. The State of Uttar 
Pradesh and another, Respondents; M/s. 
Rampur Distillery & Chemicals Co. Ltd. 
Rampur, Appellant: v. State of Utter 
Pradesh and another, Respondents; M/s. 
Kesar Sugar Works’ Ltd. and another, 
Petitioners v. The State of Uttar Pra- 
desh and another, Respondents; Radhey. 
Mohan Khanna etc. ete., Petitioners vV. 
State of Uttar -Pradesh and another} 
etc., Respondents. 


(A) Constitution of India, Sch. 7, List 
U, Entry 8 — U. P. Excise Manual 
Para 680, R. 17 — Levy of vend fee on 
denatured spirit — Not without legis- 
lative competence, 1973 Ali LJ 732, 
Reversed. 


The levy of vend fee (under R. 17 3f 
Para 680 of U. P. Excise Manual) ss 
not without. legislative competence. The 
word ‘Liquor’ will not only cover alco- 
holic liquor which is generally used for 
beverage purposes and »roduce -intoxi- 
cation but will also include liquids con- 
taining alcohol. The power to legislate 
under Sch. 7, List. 2, Entry 8 of Con- 
stitution relating to` intoxicating liquor 
comprises of. liquor which contains 
alcohol whether it is potable or not 
thus the State has the exclusive right 
of manufacture or sale of intoxicating 
liquor which include liquor containing 
alcohol. The levy is for parting with 
the exclusive right of the State with 
regard to intoxicating liquor and the 
levy is for ‘the purpose of conferring a 
right on the licensees. AIR 1975 SC 360 
AIR 1975 SC 1121; AIR 1967 SC 1512; 
AJR 1972 SC 1816 and AIR 1972 SC 
1863, Foll. 1976 Tax LR 1946 (Ald), 
Approved. 1973 All LJ 732, Reversed. . 

(Paras 12, 18) 


(B) Constitution of India, Sch, 7, List 1 
Entry 52, Sch. 7 List 2 Entries 24, 26; 
Schedule 7, List 3, Entry 33 — 
Industries (Development and Regulation) 
Act (1951), S. 18 (b) (1) — States power. 
to regulate distribution of intoxicating 
liquor — Neither explicitly nor implied- 
ly taken away by the Orders passed 
under S. 18 (b) (1) of the Act — (Ethyl 
Alcohol (Price Control) Amendment 
Order (1975), Cl. 2 — Ethyl Alcohol 
(Price Control) Order (1971), Cl. 3). - 


If the powers-of Parliament and the 
State Legislature . were confined to 
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Entry 52 in List‘I and the Entry : 24 
in List II, Parliament would have had 
exclusive power to legislate in respects 
of industries notified oy Parliament. 
The power of the State under’ Entry 24, 
List II is subject to the provisions of 
Entry 52 in List I. But the -Courts 
have to take into account Entry 26 in 
List IT and Entry 33 in List II for 
determining the scope of legislative 
power of- the Parliament and the State. 
A fair scrutiny of the relevant entries, 
makes it clear that the power to regu- 
late the notified . industries is not ex- 
clusively within the jurisdiction of 
Parliament as List H Entry 33 in the 
concurrent list enables a law to be 
made regarding production, supply, dis- 
tribution of products of a notified | in- 
dustry. The „various Ethyl Alcohol 
(Price Control) Orders passed by the 
Government from time to time under 
S. 18 (b) (1) of Industries (Develop- 
ment and Regulation) Act, permitted 
the adding of the expenses incurred for 
transportation, payment of octroi duty 
etc. to the price fixed. The Ethyl Alco- 
hol (Price Control) Orders do not ex- 
plicitly or impliedly take away the 
power of the State to regulate the dis- 
tribution of intoxicating liquor by col- 
lecting a levy for parting away with 
its exclusive rights. AIR 1956 SC 676 
and AIR 1970 SC 1436,. Expln. =o 
(Paras 26, 28) 


(C). U. P. Excise Act (4 of 1910), Sec- 


tions 30, 24, 40 (2), (d), 31, 24-A (as in-. 


serted by U. P. Act 30 of 1972) — 
U. P. Excise Rules, R. 17 (2) (as 
amended in 1972) — Powers of Excise 
Commissioner under — Nature and ex- 
tent of —- Grant of licence for exclu- 
sive privilege — Acceptance of pay- 
ment by Excise Commissioner — Per- 
missible, 


Apart from the duties that is levi- 
able, the Excise Commissioner is- em- 
powered. under S. 30 instead of or in 
addition to any duty to accept payment 
of a sum in consideration of the grant 
of licence of any exclusive privilege 
under Section 24. In view of Ss. 30 and 
24, the Excise Commissioner may ac- 
cept payment in consideration for the 
grant of the licence for any exclusive 
privilege. The exclusive privilege under 
Sec. 24 was confined only to country 
liquor: within a local area. (Para 33) 


After the introduction of Sec.. 24-A, 
the Excise Commissioner ıs empowered 
to grant any person a licence for the 
exclusive . privilege of -selling foreign 
liquor. Sec. 31 to which Sec. M-A is 
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subject ‘relates'to grant of licences and 
it does not in any way restrict the 
power thus conferred by.S. 24-A. The 
words Foreign Liquor cannot be given 
a restricted meaning. for the word con- 
sumption - cannot. be confined to con- 
sumption of beverage alone) When 
liquor is put to any use such ag manu- 
facture of other articles, the liquor is 
all the same consumed, The plea that 
the Excise Commissioner had no right 


to accept payment in consideration for 


the grant of the licence for the exclu- 
sive privilege for selling wholesale or 
retail foreign liquor which includes 
denatured spirit, cannot, therefore, e 
accepted. Rule 17 (2) no doubt pur- 
ports to have been . issued under the 
rule making powers conferred on the 
Government under Sec. 40 (2) (d) which 
enables the Government to make rules 
for regulating the import, export, 
transport or possession of any intoxi- 
cants. When the amended Rule 17 (2) 
was introduced on 3-11-1972, Sec. 24-A 
had been amended by U. P. Act, 
30/1972 and the power of the Excise 
Commissioner to accept payment for 
grant of licence for exclusive privilege 
cannot be denied. (Para 35) 


(D) U. P, Excise Act (4 of 1916), Sec- 
tions 24-A, 30 (as ~ amended in 1972 
and 1976) — Scope of — U. P. Excise: 
(Aemendment) Re-enactment and Vali- 
dation) Act (5 of 1976), Pre. — Effect of 
U. P. Act 5 of 1976. - 


The validity of U. P. Act 30/1972 
which authorised the Excise Commis- 
sioner to collect a vend fee for the 
retail or wholesale vend of foreign 
liquor was challenged, The Allahabad 
High Court in 1973 All LJ 732 upheld 
the challenge holding that the-State did 
not have the exclusive privilege to 
collect the vend fee. This view was 
not accepted by the Supreme Court in 
Nashimwar’s ‘case AIR 1975: Sc 360 
and Harshankar’s case AIR 1975 SC 
1121 which: held that under the regula- 
tory power the State had power to 
auction the right to vend by retail or 
wholesale foreign liquor. As Act 30 of 
1972 was struck down by the Allahabad 
High Court the State came forward to 
validate Act 30 of 1972 as it stood when 
it was passed by introducing the U. P, 


Excise (Amendment) (Re-enactment 
and Validation) Act, 1976 (U. P. Act 5 
of 1976), > 


Held (1) that after the introduction of 
Sec. 24-A, the Excise Commissioner had 
a right to grant the privilege of sell- 
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ing of- foreign liquor. ‘The. fact that 
Sec. 30 did not specifically mention 


Bec, 24-A ` might not have made any ` 


difference, ' (Para 35) 
- (2) that’ the purpose ‘of introduction 
of U. P, Act 5 of 1976 was to make it 
clear that U. P. Excise (Amendment) 
Act, 1972 shall be deemed to dnd al- 
ways to have been valid. In view ` of 
the findings that U. P, Excise (Amend-~ 
ment) Act, 1972 was valid, the effect of 
U. P. Act 5 of 1976 was to remove all 
doubts and to give retrospective ‘effect. 
(Para 35) 

(E) U. P, Excise Act (4 of 1916), Sec- 
tion 40 (2) (d) — Rules framed under 
Rule 12 — U. P, Licences: for the Pos- 
session of Denatured Spirit and Special 
ly Denatured Spirit Rules (1976), Rules 
1 (iii), 2 — Specially Denatured Spirit 
is not different from ordinary denatur- 
ed rpirit — Definition of alcohol under 
Rule 12 includes‘ both ordinary as weil 
as denatured spirit. (Para ‘36) 


Constitution of India, Art. 19 (1) 
(œ) — U. P. Excise Manual Para 680 
Rule 17 — Levy of Rs. 1.16 per bulk 
gallon of denatured spirit as vend fee 
— Price fixed for ethyl alcohol is ex- 
distillery price — No impediment for 
addition of Rs. 1.10 as vend fee — 
Right of State Government to accept 
payment for grant of exclusive privi- 
lege. cannot be questioned. (Para 37) 


. (G) Constitution of India, Art. 14 — 
U. P. Excise (Amendment) -enact- 
ment and Validation) Act. ( of 1976) 
Pre, — Reasonableness ` of retrospective 
operation — Test — Length of time 
covered by retrospective operation 


could. not by itself be treated as deci- . 


sive — What was sought to be collect- 
ed is levy which was legally due — 
Held, there could not be any complaint. 

(Para 40) 
Cases. Referred: Chronological Paras 


(1978) 2 SCR 690:AIR 1976 SC 182: 
“1976 Tax LR 1293 , 40 
1976 All LJ 436:1976 Tax LR 1946 


(FB) 

(1975) 2- SCR 861: AIR- 1975 SC 360; 
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(1912) ILR 39 Cal 1053 2 


Mr, Rishi Ram Advocate General ol 
U, P; Mr. G, N, Dikshit, Sr. Advocate 
(M/s. O. P.. Verma, S. C. Verma, and 
Mrs, Sadhana Ramchandra Advocates 
with him), for Appellant in C, A, Na 
1130/76 and Respondent in all the maf- 
ters; Mr. P, S. Nariman Sr. Advocate 
Dr. L. M. Singhvi Sr. Advocate (M/s. 
B. G. “Murdeshwar, P. G Murdeshwar, 
P. C. Bhartari, S. P, Nayar, L, EK. 
Pandeya, N. R. Khaitan, Praveen 
Kumar, Miss Benna Gupfa, Anip Sach- 
they and Mrs. Baby Krishnan, Advo- 
cates with him), for Appellants and 
Petitioners in all other matters and Re- 
gpondent in C, A. No, 1130 of 1976; Mr. 
F. S. Nariman Sr, Advocate (M/s. Talat 
Ansari and R. Narain Advocates and 
Mr. S. P. Nayar Advocate with hím), 
for Interveners (M/s. J. K. Synthetics 
and Agarwal Spirit Supply Co.) 


P. 5. KAILASAM, J.— These baft- 
ches of Civil.. Appeals, writ petitions 
and Special Leave Petitions raise the 
same question and can be = of 
by a common judgment, 


2. C. A. No. 1130/78 is by the State, 
The other Appeals, Wrif Petitions and 
Special Leave Petitions are by the ag- 
grieved parties, - 

‘3. For the sake of conventence ap- 
pellants in Civil Appeals by. Special 
Leave except the State would be re- 
ferred as the appellants in this judg 
ment. Similarly the petitioners in Writ 
Petitions and Special Leave Petitions 
will be referred to as petitioners. i 


1957 SCR 295: AIR 1057 SC 414: 
1957 SCR 874+ AIR 1957 SC 689 


4, The appellants in Civil Appeals 
by gern Leave filed writ petitions 
before the High Court of Allahabad - 


praying for quashing -the ‘Excise Com- 
missioner’s order dated 18th September, 
1974 whereby it was provided that the 

vend fee be continued to’ be charged ` 
for the wholesale’ licence dealer f- 

denatured ‘spirit. They: also prayed for — 
a direction to ‘the Excise Cémmissioner 
to “refund the-vend ‘feée“actually: paid “by 
thre? 


years ‘prior - to: the - ao or es 


5. The. dppetlan 
the wholesale” vënd of denatured spirit. 
Ît: was” contended that the State was 
providing no service to the trade - ‘of 
the denatured spirit and, therefore, the 
levy of fee’ is not Justified, The State, 
it was submitted, was not competent to 
authorise, a levy. of excise duty or tax 
so it was within the jurisdiction of thé 
Parliament. On behalf of the State $} 
was contended that in law the State 
had exclusive : privilege to deal with 
intoxicating liquor which included dena- 
tured spirit and the levy of a licencë 
fee and vend fee constituted considera- 
tion for permitting the appellants fo 


carry on wholesale trade of the. dena- 


tured spirit, 


6. The main point that was ndide 
ed by the High Court was whether the 

imposition of vend fee .on denatured 
spirit for grant of licence for wholesale 
vend of denatured spirit is within the 
competence of State Government. This 
Court in Nashirwar .v. State of Madhya 
Pradesh (1975) 2 SCR 86! and 
Shanker v, Deputy: Excise and Taxation 
Commr. (1975).3 SCR 254 held that the 
State has exclusive privilege to deal in 
intoxicating liquor. 
State can auction the right to vend by 
retail or wholesale foreign liquor, It 
also found that intoxicating liquor in- 
cluded denatured spirit and the validity 
of the levy of the vend fee by the 
State. cannot be questioned. Tet ike 
this view the High Court dismissed the 
Writ Petitions, Against the decision, the 
appeals have been preferred by special 
leave, A batch of Writ Petitions have 
been filed in this Court under Art, 32 
of the Constitution of India challenging 
the validity of the levy of vend fee, 
‘Apart from the grounds taken in ths 
Civil Appeals, the Constitutional vali- 
dity of U. P. Excise (Amendment) -Act 


Sof 1976 has been challenged as. un-- 


constitutional and beyond the legisla- 
tive competence of the State. If is fur- 
ther pleaded that the provisions of the 
Industries (Development and Regula~ 
tion) Act, 1951 has taken ‘control of fer- 
mentation industry and as such a right 
to legislate by the State with regard to 
denatured ae and industrial alcohol 
is beyond the competence of the State 
Legislature. 

"7. .U..P. Excise Act: was: enacted in 
the year 1910. It empowers the State. fo 
‘prohibit the.-import. and- export, trans- 
port. manufacture sale. and possession 


‘State df -U. P, v: Synthetics: &, Chemical. -~Ltd,- 


ants have deene for , 


' (supra) held that the State under 


and therefore the ~ 


S.C. 61%.. 
òf liquor. and -all -intoxicating drugs - in. 


the United Provinces, The. vend fee was 


first imposed by ..the -Gavernment - 

U. P, on 18-3-1937 on denatured ans | 
In 1972 the State. legislature _ enacted ` 
the U, P,. Excise Amendment Act 13 of 
1972, - By a notification dated 3-11-1972 
the Government was authorised to sell 
by auction the right of retail or whole- 
šale vend of foreign liquor, New Rules 
were framed the effect of which 
was that a vend fee of Rs. £.10 p 
per bulk litre. was. imposed’ pay- 
able in advance on denatured spirit 
issued for industrial purposse.. The lega- 
lity of the levy was challenged in the 
High Court of Allahabad and a ‘Bench 
of that Court on 24th March 1973* held 
the notification was ultra vires. After 
the decision of the Allahabad High 
Court holding that the levy was illegal, 


this Court in two decisions Nashirwar 
v. State of Madhya Pradesh (supra) 
and Har Shankar Vs Deputy 


Excise and -Taxation Commissioner 
its 
regulatory powers can prohibit every 
are of activity in relation to intoxi- 
its manufacture, storage, export, 
eae and sale. The State’s power to 
auction the right to vend by retail or © 
wholesale foreign liquor was upheld. 

8. Relying on the two ons of 
this Court, the U. P. State Legislature 
repealed and re-enacted the U.P. Excise 
(Amendment) Act No. 30 of 1972 by the 
U, P. -Excise (Amendment). Re-enact- 
ment and Validation Act, 1976. The 
validity of the amendment. Act 1976 
was again challenged in the Allahabad 
High Court in V. P. Anand and Sons 
v, State of U. P. 1976 All LJ 436 (FB). 
A Full Bench of the Court held that 
the State has exclusive privilege of 
auctioning the right of wholesale or 
retail vend of Er liquor and 
upheld the validity of the Act. 


8. Mr. ‘Nariman =-learned | 
raised several contentions. The . first 
main contention of. the -learned counsel 
was that the levy of vend fee (under 
Rule 17. para 680 of the Excise Manual 
page 200-201) on the denatured spirit 
is without legislative competence’ as it 


‘does not” fall. within Entry 8 of List H 
‘of the Seventh Schedule, Even if 


it is 
held: that (it was) the exclusive right 


“of the State to grant privilege for the 


manufacture and sale of intoxicating 
liquor, it was submitted that the right 
did‘ not: extend: to denatured -spirit .used 
for ra purposes as it is confined | 


‘Reported - in i 973 All LY 732 
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only to potable liquor. The second im- 
portant contention raised by the learn- 
ed counsel owas that after the enact- 
ment of Industries. (Development and 
Regulation) Act; 1951, under Entry 52 
of List 1 by Parliament, the Union had 
taxen under its control in public inter- 
est the industries including the fermen- 
tation of industrial alcohol and as such 
the Central Government alone is em- 
‘powered to provide for regulating by 
license/permit or otherwise the distri- 
bution,- transport, disposal, acquisition, 
possession, uSe or consumption of any 
article relatable to a schedule industry 
as denatured = spirit . . or 
alcohol. 


10. In State of Bombay v, F. N. 
Baisara (1951) 2 SCR 882 the constitu- 
tional validity of the Bombay Prohi- 
bition Act (XXV of 1949) in so far as 
it restricted the possession and’ sale of 
foregin liquor was impugned on the 
ground that it was an encroachment on 
the field assigned to the Dominion 
Legislaure under Entry 19 of List L 
Under Entry 31, List II to the Seventh 
Schedule of. the Government of India 
Act, 1935, the Provincial Legislature 
had the power to make laws in 
of intoxicating liquor that is to. say 
the production, manufacture, possession, 
transport, purchase and sale of intoxi- 
cating liquors. The corresponding entry 
in the Constitution of India is List I 
Entry 8 which is in identical terms. 
The plea that was taken was that List L 
Entry 19 conferred the power on the 


Dominion Legislature to make laws 
with respect to import, export across 
customs frontier and as such the 


State Law restricting .° possession and 
sale of foreign liquor encroached upon 
the field of Dominion Legislature. This 
Court held that the words ‘possession 
and sale’ occurring in Entry 31 List I 
must ‘be read without any qualification. 
In considering the meaning of the words 
‘intoxicating liquor’ set out in Entry 31 
of List II. Gwyer C. J. in Bhola Prasad 
v. King Emperor, 1942 FCR 17 at p. 26 
stated as follows:— 


“A power to legislate with respect to 
intoxicating liquors could not well. ex- 
pressed in wider terms”. © | 
Again the learned Chief Justice observ- 

“It is- difficult to conceive of legisla- 
tion with respect to intoxicating liquors 
and narcotic drugs which did not deal 
in some way or other with their pro- 
duction, manufacture, possession, trans- 


State of U. P. v. Synthetics & Chemical Ltd. 


industrial . 


A.L R. 


port, purchase or sale; and these words 


seem apt to cover the whole field of 
possible legislation on the subject.” - 


..11. The above observations -were ` 
affirmed by this. Court. in Ealsara’s case 
(supra); Dealing with the, meaning of 
word ‘liquor’, the Court referred to the 
various Abkari . cases in several pro- 


vinces and found that all the Provincial 


Acts of this country have consistently 
included liquor containing aleohol in 
the definition of ‘liquor and ‘intoxicat- 
ing liquor’ and, therefore, the framers 
of the Government of India Act, 19335, 
could not have been ` entirely ignorant 
of the accepted sense in which the 
word ‘liquor’ has been used in the vari- 
ous excise Acts. of this country and 
concluded that the word ‘liquor’ covers 
not only those alcoholic liquids which 
are generally used for beverage pur- 
poses and produce intoxication, but also ` 
all liquids. containing alcohol, By 
adopting another method of approach, 
the Court observed that.the object of 
the Prohibition Act was not merely. to 
levy excise duties but also to prohibit — 
the use, consumption, possession and 
sale of intoxicating liquor. and to en- 
force the prohibition effectively, the 
wider definition of the word ‘liquor’ 
would have to be adopted so as to in- 
clude all alcoholic liquids which may 
be used as substitution of intoxicating 
drinks to the detriment of the health. 
In Nashirwar v. The State of Madhya 
Pradesh (supra), Chief Justice Ray held 


that the State: Legislature is authorised 


to make a provision for public auction 
by reason of power contained in Entry 
8 of List IT of the Constitution. The 
decision negatived the concept of in- 
herent right of citizen to do business in 
liquor. This Court gave three principal 
reasons to hold that there is no funda- 
mental right of citizen to carry on trade 
or to do business in liquor.. First, there 
is the police power of the State to en- 
force public morality, to prohibit trades 
in noxious or dangerous goods. Second, 
there is power of the State to enforc? 
an absolute prohibition of a manufac- 
ture or gale af intoxicating liquor. Art. 
47 states that the State shali endeavour 
to bring about prohibition of the con- 
sumption except for medicinal purpose 
of intoxicating drinks and of drugs 
which are injurious to health. — Third, 
the history of excise laws shows that 
the State has the exclusive right or 
privilege of manufacture or sale of 
Hquor. After pointing out the three 
principal reasons, the Court followed 
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the decisions in. State of Bombay — v. 
F. N. Balsara (1951) 2 SCR 682 holding 
that absolute prohibition of manufac- 
ture or sale of liquor is permissible and 
the only exception can be for medicinal 
preparations. In the context, it is clear 
-that the decisions 
basis that the word ‘intoxicating liquor’ 
is not confined to A liquor alone 
but would include all liguor which con-. 
tain alcohol. 


12. Mr. - Nariman, thé leaned coun- 
sel, submitted that the two cases Bal- 
sara’s case (supra) and the Nashirwar’s 
ease (supra) cannot be read as-to in- 
clude alcohol manufactured for. the 
purpose of industries such. as industrial 
alcohol, it was submitted that in both 
the cases the Court was concerned only 
with legislation relating to prohibition 
and the decisions should be restricted 
to liquor which may contain alcohol 
which is likely to be misused as potable 
liquor. Jn support of his contention, the 
learned counsel referred to two deci- 
sions A, Nageshwara Rao v. State of 
Madras, AIR 1954 Mad 643 and Mati Lal 
Chandra v. Emperor (1912) ILR 39 Cal 
1053 and submitted that if the State 
can exercise any control over intoxicat- 
ing. liquor, it can only be restricted for 
the purpose of preventing subversion of 
its use for defeating the prohibition 
policy. We are unable to’ accept this 
contention for in Balsara’s case after 
xplicitly approving of the definition 
f word ‘liquor’ in various Abkari Acts 

the Provinces of India, the Court 
held that liquor would not only 
over alcoholic liquor which is gene- 
ally used for beverage. purposes and 
produce intoxication but would also in- 
ude liquids containing alcohol ` 

13. We will now briefly refer to the 
decisions of the Supreme Court which 
the learned counsel submitted wera 
confined only to potable liquor. 


14. Cooverjee B. Bharucha v. Excise 
Commissioner and Chief Commissioner, 
Ajmer, 1954 SCR 873 related to an 
auction sale of liquor shop under the 
Excise Regulation Act, 1915. In Bharu- 
cha’s case also-it was held that license 
may be restricted that the restriction 
must be in regard to the sale of liquor 
and that there may be absolute prohi- 
bition of the sale . of liquor. The 
Court also took into account the 
public expediency and public morality 
and police power of State to regulate 
business and mitigate evils. 

15. In M/s. Guruswamy & Company 
v. State of Mysore (1967) 1 SCR 


State of U. P. v.. Synthetics: & Chemical Ltd. - 


proceeded on the . 


S.C. 619. 


548 the , auction related . to : exclu- 
sive privilege of selling toddy ..from 
certain shops. The Court held that 
the auction enabled the licensee to sell 
the toddy and the licensee paid what 
he considered to be the equivalent 
value of the right. State of Orissa wv. 
Harinarayan Jaiswal, (1972) 3 SCR 784 
related to sale by public- auction of the 
exclusive privilege of selling country 
liquor in retail shops- Amar Chandra 
v. Collector of Excise, Tripura, (1973) 
1 SCR 533 also related to the can- 
cellation of the licence by the Ex- 
cise Collector to establish warehouse 
for the storage in bond. and wholesale 
vend of country spirit by import and for 
supply to the excise vendors in the 
territory of Tripura. The next case that 
was referred to by the learned counsel 
was Har Shankar v. Dy. Excise and 
Taxation Commr., (1975) 3 SCR 2534 
Chandrachud, J. as he then was, speak- 
ing for the Court stated:— 


‘In our ` opinion the -true position 
governing dealings in. intoxicants is as 
stated and reflected in the Constitution 
Bench decision of this Court in the 
State of Bombay v. F. N. Balsara, 1951 
SCR 682, Cooverjee B. Bharucha v. The 
Excise Commr. and the Chief Commr., 
Ajmer 1954 SCR 873, State of Assam v, 
A. N. Kidwa, Commr. of Hills Divi- 
sion and Appeals, Shillong, 1957 SCR 
295, Nagendra Nath v. Commr. of Hills 
Division and Appeals, Assam, 1958 SCR 
1240, Amar Chandra v. Collector of 
Excise, Govt. of Tripura, (1973) 1 SCR 
533 and State of Bombay v. R. M. D. 
Chamarbaughwala, 1957 SCR 874 as in- 
terpreted in State of Orissa, Harinara- 
yan Jaiswal (1972) 3 SCR 784 and 
Nashirwar v. State of Madhya Pradesh, 
Civil Appeals Nos. 1711-1721 and 1723 
of 1974 decided oon 27-11-1974 : (AIR 
1975 SC 360). There is no fundamental 
right to do trade or business in intoxi- 
cants. The State under its regulatory 
powers, has the right to prohibit abso- 
lutely every form of activity in rela- 
tion to intoxicants — its manufacture, 


oe export, import, sale and posses- 
ston.’ 


16. Though most of the cases dealt 
with the right of the State Govern- 
ment as regards the auction of country’ 
liquor, in Balsara’s case, Nashirwar's 
case and Har Shankar’s case, the Court 
was concerned with the right of the 
State Government over foreign liquor. 


17. After considering all the deci- 


sions of five Constitutional Benches, 
Chandrachud, J, as he then was, sum- 
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„med: up the. position at -p 274 as fok- 
lows t— | ao 
.- - "These unanimous ‘decisions of five 


Constitutional Benches uniformly em- 
‘phasised after a careful consideration 
of the problem involved that the State 
has the power to prohibit trades which 
are injurious to the health and welfare 
of the public is inherent în the nature 
of liquor business, thaf no person has 
an absolute right to deal in liquor and 
that all forms of dealings in liquor 
have, from their inherent nature, been 


treated as a class by themselves by 
all civilised communities,” | 
-.18 Har Shankar's case related {0 


licensing of retail sale of foreign liquor 
-for consumption on the premises of the 
icensees, The grant of licence for sale 
of country spirit, foreign liquor, ‘beer 
were subject to the provisions of -the 
Punjab Act 1 of 1914, The demand. by 
the Government for payment of large 
sums of money from hoteliers or bar- 
keepers who supply foreign liquor for 
consumption were challenged as arhi- 
trary, without authority. and illegal 
The provisions in the Act which pro- 
vided for a levy on retail vend of 
foreign liquor was held to be valid, 
The decisions referred fo above make 
it clear that the . power to legislate 
under List II, Entry 8 relating to in- 
texicating . liquor comprises of liquor 
which contains alcohol whether it is 
potable or not, The plea of the State 
is that the levy is for parting with. the 
‘exclusive right of the State with re 
gard to intoxicating liquor . and the 
levy was for. the purpose of conferring 


a right on the licensees, That the State 


has the exclusive right of manufacture 
or sale of intoxicating liquor which: in- 
cludes liquor 
been recognised, 


_ 18. The second most important con- 
fention raised by Mr., Nariman is that 
after passing of the Industries (Deve~ 
lopment and Regulation} Act, 1951, the 
claim by the State to monopoly with 
regard to production and manufacture 
and the sale. of the denatured spirit or 


Industrial alcohol is unsustainable, In 


order to appreciate this contention if is 
necessary to refer to the relevant en” 
tries in Lists I. and H of the. Yth Sche- 
dule of the Constitution. List I, 
Entry 52. runs as followss— y 

‘Industries, the coritrol. of which by 
the Union is declared ‘by Parliament 
"by law to be expedient in the public 


containing. alcohol . has - 


oe ALE. 


20... In List. I the. .entry.. relating to- 
industries is Entry 24 which:is as fol- 


. lows ~~ l 


, "Industries subject to the . provisions 
of Entries 7 and 52 of List L 
= 21. Entry ¥ in List: I relates to in» 
dustries to be declared: by Parliament’ 
by law to be necessary for the purpose 
of defence or for the prosecution of 
war, In this case we are not con- 
cerned with Entry ¥%, A reading of 
Entry 52 in List I and Entry 24 in 
List IJ makes it clear that the Parlia- 
ment will have exclusive jurisdiction. 
to legislate regarding industries, the 
control of which by the Union ® 
declared by Parliament by law to be 
expedient in the public interest, Con- 
nected with these two entries is 
Entry 33, List DI Concurrent List 
which provides:—~- 

“Trade and commerce 
production, 
of— , a hoe 

(a) the products of any industry: 
where the control of such industry by 
the Union is declared ‘by Parliament 
by law to be-expedient in the public 


o in, and the 
supply and distribution 


interest, and importéd goods ef the 
same kind as such products: >` - 
- (b) to fe): x xo o y 


‘Parliament under Item I, Entry 52 is 


in the Concurrent List. on which both 
Parliament and State can legislate, . 
' 23, The Industries (Development 
and Regulation) Act, 1952 was. enacted 
by Parliament to provide for: develop- 
ment and regulation of certain indus- 
tries. Section 2 declares’ that if is ex- 


‘pedient in the public interest: that. the 


Union -shall take in its control indus- 
tries specified ‘in First’ - Schedule 
Item 26 in the First Schedule ig fer 
mentation. industries (i) Alcohol (ii) 
Other products and fermentation in- 
dustries, Chapter II of the Act pro- — 
vides for establishment of Central 
Advisory Council and Development 
Council, Chapter II deals with: regula- 
tion of scheduled industries. Section 16 
requires registration of existing indus- 
trial undertakings, Section 11 deals 
with the licensing of new industrial 
undertakings. Section 12 deals for revo- 
cation and amendment of’ licences in 
certain cases. Section 14 deals -with the 
procedure for the grant of license of 
permission. Section 15 confers power. of 
investigation to be made into schedul- __ 
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ed. industries: and. - industrial under- 
fakings, Section 18-G confers power 
on the Central Government to control; 
supply, distribution; price, etc. of cer- 
tain articles, As considerable reliance 
was placed on S. 18-G for the con- 
Eention that the Central Government 
has the exclustve power with regard 
Eo notified industries to control supply, 
distribution, fixation of price etc, it is 
Pai to set out the material part 

of the section in full, Section 18-G (i) 
- runs as follows :— 


‘ “The Central Government, so far as 
it appears to it to be necessary or ex- 
pedient for securing the equitable dis~ 
tribution and availability at fair prices 
of: any article or class of articles 
relatable to any scheduled industry, 
may, notwithstanding anything con- 
tained in any other provision of this 
Act, by notified order, provide for re- 
gulating the supply and distribution 
n and trade and commerce there- 


‘24. Sub-section (2) of S. 18-G con- 
certain powers without prejudice 
“the generality of the powers confer- 
red by sub-s, (1) by a notified order to 
provide for matters enumerated in 
cls. (a) to (h) of the sub-section. These 
- powers include amongst others the right 
ee ee, The powers con- 
ferred under S. 18-G (1) is exercis- 
able by the Central Government. in s50 
far as it-considers if to be necessary 
dr expedient.’ The plea of the learned 
- counsel ‘is that the notification made 
by the Central „Government excludes 
the power of the State Government to 
fix the price of denatured spirit and 
rectified spirit as it has been placed 
beyond the powers of the State to re- 
gulate . the distribution.. of : licences, 
. permits ete. The . notification that is 
relied on is the Ethyl Alcohol . (Price 
Control) Amendment Order, 1975 dated 
(Contd. on Col 2) 


State- of U. P- v: Syithetics: &. Chémidal: Lti: -~ 


iro Order, 1971 which was made 


Ethyl- Alcohol 
distillery price. of ethyl alcohol. 


Ce S BI 
-3ist Oct, -1975, The- order. reads - 88 
follows :— 

"In exercise. of: the | powers conferred - 
by S, 18-G of the - Industries  (Deve~ 
lopment and Regulation) Act, 1951 (65 
of 1951), the Central Government. here- 
by makes the following order further 
to amend the Ethyl Alcohol (Price 
Control) Order, 1971 namely :— 

1, (1) This order may be called the 
Ethyl Alcohol (Price Control) Ameng 
ment Order, 1973. 

(2) It shall come into force on the 


date of its publication in the official 


gazette, 

2:. In the. Ethyl Alcohol (Price Con- 
trol) Order, 1971 refer- 
red to as the gaid order), in col. 2, for 
the Table, the following Table shall be 
substituted, namely :—- 

(See Below For Table} 

25. The table prescribed the price 
of various types of alcohol and rectifi- 
ed spirit, The price of ethyl alcohol is 


under Sec- 
tion 18-G (1) for securing the equit- 
able distribution and availability at fair 
price, The Ethyl Alcohol (Price ee 
the €entral Government m exercise. of 
the powers conferred on it- under Sec- 
tion -18-G of the Industries (Develop- 
ra and Regulation) Act, 1954 fixed 


permitted certain additional 
charges: in certain cases of alcohol sup- 
plied after denaturation with general or 
special denaturants, the cost of such de- 
naturation being allowed to be charged, 
(Price Control) Order, 
fixing the maximum ex- 
under 
cl. 3 permitted additional charges to be 
levied in certain” cases such as -for 
covering costs incurred for transport 


1964 while: 
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a = Absolute . Alcohol Conforming 
to ISI Standard No. 321-1952, 
names for equivalent volume 
at 100% v/v strength. 

-& Rectified. spirit conforming to 
ISI Standard No. 323-1959 
named for equivalent volume 

. .at 100% v/v strength. 


ð. Rectifled spirit conf to 
ISI Standard . No. 323-1959- 
p named for 94.68 hii Mine 


ra 
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Six hundred and sixty eight rupees 
and forty one paise, per kilo litre, 


Six hundred and twenty two 
rupees and. twenty paise for for kilo 
litre. ' 

Five hundred = and eighty nine 
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of molasses to the. distillery and any 
octroi duty paid or payable on molas- 
ses and when alcohol is supplied after 
- denaturation, to include actual cost of 
such denaturants plus some octroi char- 
ges as specified in the clauses. Clause 
3 (a) empowered the Excise Commr. of 
the State to determine the additional 
charges leviable under cl. 3 in case of 
any doubt or dispute. Ethyl Alcohol 
(Price Control) Order, 1971 while fix- 
ing ex-distillery price of ethyl alcohol 
provided for fixation of the price after 
taking into. account various factors enu- 
merated in cls. 2 (2) (a) to (h). Reading 
yvarious Ethyl Alcohol (Price Control) 
rders . passed by the Government 
from time to time, it is clear that the 
rder permitted the adding of the ex- 
penses incurred for transportation, pay- 
ment of octroi duty etc. to the price 
fixed. We are unable to read the 
Ethyl Alcohol (Price Control) Ordera 
as explicitly or impliedly taking away 
he power of the State to regulate the 
distribution of intoxicating liquor by 













the Entry 24 in List If, 
would have had exclusive 
of industries notifi- 
The power of the 


try 26 in List TH and Entry 33 in 
ist I for determining the scope of 
legislative power of the Parliament and 
the State. Entry 26 in List II is as 
ollaws :— 


“Trade i 
State subject to the 
Entry 33 of List M.” 


26. Under Entry 33, List I the 
arliament and the State have con- 
current powers to legislate regarding 
the production, supply and distribution 
f the products of industries notified 
by the Parliament. Furthermore it has 
to be noted that the exclusive power 
f the State to provide for manufac- 
ure, distribution, sale and possession 
etc. of intoxicating liquor is vested 
with the State. The power of the State 
Government to levy a fee for parting 
with its exclusive right regarding in- 
toxicating liquor has also been recog- 
nised as is seen from the various State 
Acts regulating manufacture, sale, ete. 
of intoxicating liquor. A fair scrutiny 
of the relevant entries, makes it clear 


and Commerce within the 
provisions of 


State of U. P, v. Synthetics & Chemical Ltd. 


- fied in the 


A. LR. 


that the power to regulate the notifi 
industries ig not exclusively wi 
the jurisdiction of Parliament as List 
Entry 33 in the concurrent list enables 
a law to be made j produc- 
tion, supply, distribution of produc 
of a notified mdustry. 


zi. In Tika Ramji v. State of Uttar 
Pradesh, 1956 SCR 393, a question arose 
whether Sugarcane Regulation, Supply 


_and Purchase Act passed by the Stats 


Legislature and the notification issued 
therein by the State Government were 
repugnant to the notifications made 
under the Industries (Development and 
Regulation) Act of 1951. Two notifica- 
tions were issued by the State Govern- 
ment under the U. P. Sugarcane Regu- 
lations, Supply and Purchase Act, 1933 
prohibiting the occupier of the factory 
to which area is assigned from enter- 
ing into an agreement to purchase cane 
except through a cane growers Co" 
operative Society under certain circum- 
stances and assigning — different sugar- . 
cane factories specified to certain pur 
chase centres for supply to them 
sugarcane for the crushing season, were 
challenged as ultra vires. The plea was 
that the subject-matter of the legisla- 


‘ tion fell within the exclusive jurisdic- 


tion of Parliament and the impugned 
notifications were repugnant to the 
notifications made under the Industries 
(Development and Regulation) Act,’ 
1951. On 31st October, 1951, Parliament 
enacted the Industries (evelopment 
and Regulation) Act, 1951 to provide 
for development and regulation of cer- 
taln industries. By S. 2 of the Act ìf 
was declared that it was expedient in 
public interest that the Union should 
take in its control the industries speci- 
First Schedule which in- 
cluded in Item 5 thereof, the industries. 
engaged in the manufacture or produc- 
tion of sugarcane. Industries (Develop~ 
ment and Regulation) Act, 1951 was 
amended by Act 26 of 1953 by adding 
Chap. M-A entrusting Central Gov- 
ernment with power so far as it ap- 
pears necessary or expedient for secur- 
ing the equitable distribution and 
availability at fair price of any article 
relatable to scheduled industry to pro- 
vide by notified order for regulation, 
supply and distribution and trade and 


‘ecommerce thereof. The impugned noti- 


fication which required the factories fo 
purchase their sugarcane from the zo- 
operative societies and assigned certain 
areas for factories as cane purchasing 
centre for the factories was stated to ba 
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ultra vires as they were ‘beyond the 
State’s competence and covered by the 
notification under the Industries (Deve- 
lopment and Regulation) Act. ‘Justice 
Bhagwati observed at p. 411:—~— . 


“When, however, it came to the pro- 
ducts of the controlied industries com- 
prised in Entry 52 of List I, trade and 
commerce in, and production; supply 
and distribution of, these goods became 
the subject-matter of Entry 33 of 
List HI and both Parliament and the 
State Legislatures had jurisdiction to 
legislate in regard thereto.” 

The learned Judge proceeded to ae 
serve :— 


“That sugarcane being goods which 
fell directly under Entry 27 of List II 
and was within the exclusive jurisdic- 
tion of the State Legislature and it was 
competent to legislate with regard to it 
and as such the impugned Act was intra 
vires of the State Legislature. The 
power to legislate regarding produc- 
tion, supply and distribution of goods 
is subject to provision in Entry 33, 
List ITI which deals with products and 
industries notified by Parliament. En- 
try 33 being in the Concurrent List, 
legislative power of the State regarding 
production, supply and distribution of 
goods cannot be denied.” 


28. The Court on the facts of the 
case found that even assuming that 
sugarcane was an article or class of 
articles relating to the notified indus- 
tries within the meaning of S. 18-G of 
Act 65 of 1951, no order was issued 
by the Central Government in exercisé 
of its powers vested in ıt and, there- 
fore, no question of repugnancy arose. 
In the case before us it cannot be dis- 
cerned from the Ethyl Alcohol Control 
Order that the power of the State Gov- 
ernment to prescribe a levy for parting 
with its exclusive - rights relating to 
intoxicating liquor had been taken 
away. - 


29. In Baijnath Kedia v. State of 
Bihar, (1970) 2 SCR 100 a. question 
arose as to whether the Bihar Legis- 
lature had jurisdiction to enact the 
second proviso to S. 10 (2) of the Bihar 
Land Reforms Act, 1950 by whieh the 
terms and conditions of the lease of 
mines and minerals could be substituted 
for the terms and conditions laid dowa 
in the Bihar Mines and Minerals Con- 
cession Rules, On the strength of the 
amended S. 10 (2) of the Reforms Act 
and amended R. 20 the Bibar Govern-. 
ment. demanded from. the appellant 


State of .U. F. v. Synthetics & Chemical Ltd ; 


‘the modification 


charge or rental 
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rent contrary to the terms of his lease. 
It.was held that Entry 54 in Union 
List speaks. of requirements of mines 
and minerals development and Entry 23 
in List I. is subject to Entry 54 Once 
a declaration was made under Entry 54 
specifying the extent of vesting the 
competency was only with the Parlia- 
ment. 


30. The attempt of the learned coun- 
sel to trace the power to enact the 
second proviso to S. 10 of the Act te 
Entry 18 of List IT wag rejected. The 
plea of the learned counsel was that 
of the existing lease 
was a separate topic and not covered 
by S. 15.of Act 67 of 1957. The Court 
rejected the plea on the ground that 
the entire legislative field in relation 
to mines and minerals had been with- 
drawn from the State Legislature. The 
decision does not help the appellants 
for on the facts it is clear that the 
entire .field relating to mines and 
minerals had been decupied and taken 
away from the Legislature and as such 
it wag beyond the competence of the 
State to legislate on mines and mine- 
rals. In the case before us the position 
is different because the power of the 
State Legislature to legislate in respect 
of the intoxicating liquor and its ex- 
clusive right regarding intoxicating 
liquor cannot be questioned. 


31. The third contention of 
Nariman, learned counsel is that the 
vend fee levied by the State is not 
and was never treated by the State as 
as the consideration 
of granting exclusive privilege. On the 
other hand the levy is excise duty of 
a.fee which the State is not entitled to 
collect. The submission of the learned 
counsel was that even though it is. 
found that the State is entitled to 
make laws regarding intoxicating 
liquor under List II, Entry 8, it has 
no power to impose any tax. The 
power to tax by the State is confined 
only. to Entry 51, List II which em- 
powers the State to levy duty on 
alcoholic liquors for human consump- 
tion. and as denatured spirit is not 
alcoholic. liquor for human consump- 
tion, a levy of excise duty is not per- 
missible by the State. It was contended 
that the levy of a.fee was also not 
permissible unless it had some relation 
to the expenses incurred for that pur- 
pose. According to the Solicitor-Gene- 
ral, Mr. Kakker, the levy was not a 
tax or a fee but a levy for parting 


Mr. 


-with the exclusive’ right’ of the State in 
respect of intoxicating liquor, In view 
of the stand taken by the State, it ‘is 
unnecessary for us to go into the 
question as to whether the levy is a tax 
or a fee, 


| $2. 
of Mr, Nariman that the levy was 
‘never collected in lieu of the State 
parting. with its rights, it is necessary 
to refer to the relevant provisions of 
the Act. The United Provinces Excise 
Act, 1910 (Act 4 of 1910) was passed 
in 1910. Subsequently, it was adopted 
-and modified by the Government of 
India (Adaptation of Indian Laws) 
Order, 1927 and Adaptation of Laws 
Order, 1950, Chapter IV of the Act 
deals with manufacture, n and 
sale while Chap. V deals with duties 
‘and fees. The Act refers to Excise 
Revenue, Duty, fee, tax, fine and pay- 
ment-ag condition for the grant of 
licence for 
Section. 3 (1) defines Excise Revenue as 
meaning revenue derived or derivable 
from any duty, fee, tax,. fine or con= 
fiscation imposed or ordered under the 
provisions of the Act or of any law in 
force relating to alcohol or intoxicating 
. Excise Duty and countervailing 
duty is defined under S. 3 and 8. 3 (a) 
as meaning such excise duty or coun- 
tervailing duty, as the case may be, as 
mentioned in Entry 51 of List II of the 
Seventh Schedule of the Constitution. 
Chapter II relates to establishment and 
control of the Excise Department. 
Chapter IN prohibits import of intoxi- 
cants. .Intoxicant means any liquor 
which in turn includes any liquid con- 
taining alcohol. Section 12 prohibits 
import unless permission is obtained 
and conditions imposed by the State 
Government are satisfied and any saad 
imposed under S. 28 is paid. Sec. 
refers to duties and fee and oe 
that an excise duty or countervailing 


. duty, ag the case may be, directed by- 


the State Government may be imposed 
on any excisable article. Under this 
Section, a duty ‘on import, export, 
‘transport, manufacture is levied in ‘ac- 
cordance with ' 
tions 12 (1), 13, 17 and 18. The stand 
taken by the State before ug that the 
levy which is being - collected, is not 
.in the nature'of an’ excise duty or 
countervailing duty. Though a duty 
: mder. S. 28,. Proviso I on denatured 
spirit was levied after Proviso If to 
' 8.728. was omitted bý- the -Government - 
‘(Adaptation of -Indian Lawa)’ Order 


State of U P. v Synthetics & Chemical- Ltd, ` 


For dealing with the TEETE 


any exclusive privilege 


.ly contended that this levy does _ 
the provisions of Sec-' 
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1937, no excise’ duty: on: a 
spirit was levied, - 


-` 33. Apart from the duties that is 
leviable, the. Excise . Commr, is 





subject to the provisions. of S. .31, 
Excise Commr, 
a licence for 


manufacturing or supplying 


the 


may grant any person 
exclusive privilege - of 


or selling 


“wholesale or retail, any country liquor 


or intoxicating drug within any local 
area, Reading Ss. 30 and 24 together, 
it is clear that the Excise Commr, may 
accept payment.in consideration for the 
grant of the licence for any exclusi 
privilege. The exclusive privilege; 
under S. 24 was confined only to coun- 
try liquor within a local area. Before 
examining the impact of amended Sec- 
tion %-A by U, P. Act 30 of 1972, if 
may be mentioned that Chap. VI em~ 
powers the collection of fees for licence 
or permits granted under the Act. A 
licence fee was only collected under 
notification dated 22-5-1930 for licence 
for wholesale vend of denatured spirit. 
The Excise Department on 23-1-1939 
introduced R. 17 (2) under S. 40 (2) (d) 
imposing vend fee of Annas 7 per bulk 
gallon for .the issue from the distillery. 
This fee was nof collected regarding 
denatured spirit issued to industries 
engaged in the manufacture of R 
tic rubber, ` 


34. By - notification dated . 8rd Noy- 
ember, 1972 the U, P. Government 
amended. the Excise Rules and substi-' 
tuted. R, 17 @) The rule is p rted 
to have been issued under S. 40 (2) (d) 
in exercise of the powers conferred on: 
the Government under S, 40 (1). “By. 
the notification on the issue of dena- 
tured spirit from a distillery a vend 
fee of Rs. L10 p. per litre was made 
payable. in advance except regarding 
the issue to institutions exempted under. 
the rule. The learned counsel strenuous- 
not.. 
purport to be in consideration ` of ‘the. 
grant of licence for any exclusive pri- ` 
vilege. On the other hand, the learned | 


‘eounsel pointed ‘out that S. 40° (2)° (dj) 
‘refers to the rule making 


power of the 
Government for regulating the import, ` | 
export, transport or possession of . tha 
intoxicants, The power, if ig con- 
ferred on the ‘ Excise 
S. 41- enabling him to make ‘rules. e 
scribing - the -agale .of. fees- -in respect -of 
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licence, . permits: ‘or pass or storing any: 
intoxicants. In 1972 U. P, Act 30/1972. 
added 5, 24-A which provides that sub- 
ject to provisions of S, 31, the Excise 
Commr, may grant to any person 4a 
licence or licences for the exclusive 
privilege of selling by retail at shops 
(for consumption both on and off the 
licensed premises, or for et ane 
off the licensed’* premises only) . 
foreign liquor in any _ locality. After 
the introduction of S. 24-A, the Excise 
. is ‘empowered to grant any 
person a licence for the exclusive pri- 
vilege of selling foreign liquor. Before 
the amendment, S. 24 was- restricted 
to country liquor or intoxicating drug. 
By the amended S. 24-A the Excise 
Commr, may. accept payment of a sum 
in consideration. for the grant of . the 
licence for any exclusive privilege for 
selling foreign liquor. Section 31 {0 
which Sec. 24-A is subject, relates -to 
grant of licences and it does not in any 
way restrict the power thus conferred 
by S. 24-A. The plea put forward by 
the. learned counsel is that the word 
‘foreign liquor’ cannot be understood as 
including denatured spirit as the Sec- 


tion would itself indicate that the 
‘icence is for selling for consumption 
which would indicate that foreign 


liquor is meant for human consumption. 
We are unable . to . give the words 
‘foreign liquor’ such a restricted mean~ 
ing for the word consumption cannot 
be confined to consumption of beyer- 
age alone. When liquor ig put to any 
use such as manufacture of other arti- 
cles, the liquor is all the same con- 
sumed, Further, S. 4 (2) provides that 
the State may declare what shall be 
deemed to be country liquor or foreign 
liquor. The State had under R. 12 
issued notification dated 30th Decem- 
ber, 1960 defining foreign liquor as 
meaning all rectified, perfumed, medi- 
cated and - denatured spirit, wherever 


made, The plea that the Excise Com~. 


missioner. had no right to accept pay- 
ment in consideration for the grant of 
the licence for the exclusive privilege 
for selling wholesale or retail foreign 
liquor which includes denatured spirit, 
cannot, therefore, be. accepted. Rule 
17 (2) no doubt purports. to have been 
- issued under: the. rule making powers 
a on- the Government under 

: 40 (2) (d) which enables the -Gov- 
lied to make- rules for regulating 
_ the ‘import, | export, . “transport, ` ‘or 
i" Reus of any. intoxicants, It; pay, 
. £980. 8, Ge 49 Vi -Gg Pe vee 
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‘ba’ noted ‘that. when the. amended 
R. 19 (2) was introduced on 3-11-1972. 


‘Section’ 24-A had been amended by. 


U. P. Act 30/1972 and the power of 
the Excise Commr; to accept payment 
for grant: of licence for exclusive pric 
vilege cannot be denied. - 


35. The validity of Act 30/1972 
which authorises the Excise Commis- 
sioner to collect a vend fee for the 
retail or wholesale vend of foreign 
liquor was challenged. The Allahabad 
High Court upheld the challenge hold- 
ing that the State did not have the 
exclusive.-privilege to collect the vend 
fee. This view was not accepted by the 
Supreme. Court in  Nashirwar’s case 
(supra) and Hari Shankar’s case (supra) 
which held that under the regulatory 
power, the State had power to auction 
the right to vend by retail or whole- 
sale foreign liquor, Ag Act 30 of 1972 
was struck down by the Allahabad 
High Court the State came forward to 
validate Act 30 of 1972 as it stood 
when it was passed by introducing the. 
U. P, Excise (Amendment) (Reenact- 
ment and Validation) Act, 1978 (U. P, 
Act 5 of 1976), The preamble refers to 
the passing of U, P, Amendment Act, 
it being struck down by the Allahabad 
High Court and the subsequent decision 
of the. Supreme Court in Nashirwar’s 
case, and. states ‘that it had- become 
necessary to enact the. (Amendment) 
(Re-enactment and Validation) Act. . In 
the main Act, after S, 1, sub-s, (2) was 
introduced providing that it shall be 
deemed to have been in force ever 
since the commencement of the United 
Provinces Excise Act, 1910. After S. 24 
of the principal Act, S. 24-A was intro- 
duced. Section 24-A (1) re-enacts Sec- 
tion 24-A (1) added by U. P, Act 30 
of 1972. Section 24-B wag introduced 
for removal of doubts which declared 
(1) that the State Government has ex- 
clusive privilege for manufacture and 
pale of country and foreign liquor; (2) 
that, the amount described as licence 
fee in cl. (c) of S. 41 is in its essence 
rental or consideration for the grant 
of such right or privilege by the State 
Government; and (3) that the Excise 
Commissioner as. the head of the Ex- 
cise Department.of the State shall be 
deemed. while. determining’ or realising 
such fee, to act for and on behalf of 
the State Government. Section 30 waa — 
substituted which . specifically mentiona - 
ed that the Excise . Commr. may accep? 


eres of a sum in consideration . of - 


_ 


TT hid ` A 
a "a kr ETET te we . oe 


626 S.C. 


the grant of privilege for any exclusive 
or other privilege under S, 24-A, Sec- 
tion 24-A was not specifically mention- 
d in S. 30 as it stood before the re 
enactment. After the introduction — of 
S. 24-A, the Excise Commr, had a. right 
grant the privilege of selling of 
oreign liquor. The fact that S. 30 did 
ot specifically mention S. 24-A might 










cl. (3) was re-enacted to enable the 
ation of fee payable for the grant of 
clusive or other privilege under S. 24 
and S. 24-A. Section 40 was: also 
amended so as to give retrospective 
effect. Section 4 of the Act 5 of 1978 
also provides - that the U. P. Excise 
(Amendment) Act, 1972 shall be deem- 
ed to be and always to have been as 
valid as if the provisions of this Act 
iwere: in force at all- material times, In 
ort the purpose of introduction of 
Act 5 of 1976 was to make it clear 
that U. P. Excise (Amendment) Act, 
1972 shall be deemed to and always to 
ave been valid. In view of our find- 
ings that U. P. Excise (Amendment) 
Act, 1972 was valid, the effect of U.P. 
ct 5 of 1976 is to remove all doubts 
and to give retrospective effect. — 


36. It was next contended that 
foreign liquor which is defined under 
R. 12, as including denatured spirt, 
cannot apply to specially denatured 
spirit. Foreign liquor was defined as 
including specially ‘denatured spirit. By 
a notification, the Excise Commr.) of 
U. P. on’ 3-5-1976 framed U. P. Licen- 
` ceg for the possession of denatured 
spirit and’ specially denatured spirit 
Rules, 1976. In the preamble to the 
rules, it is stated that the Excise Com~ 
missioner with the previous sanction of 
the State Government was making the 
rules relating to licences for possession 
of denatured spirit including specially 
denatured spirit for industrial purposes. 
Rule 1 (iii) provides tbat specially 
denatured spirit means spirit rendered 
unfit for human consumption in such 
manner as may be prescribed by the 
Excise Commissioner by notification ` in 
this behalf and does not include ordi~ 
nary denatured spirit for general use. 
Rule 2 provides that licenses for the 
possession of the denatured spirit in- 
cluding specially | denatured, spirit for 
industrial purpose shall be of three 
kinds. The learned counsel contended 
that though foreign liquor is defined as 
including denatured spirit, it cannot be 
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held to include specially denatured 
spirit, Denatured ‘spirit mentioned in 
the rules -is treated ag including spe- 
cially denatured spirit for industrial 
purpose. Denatured spirit -has` ethyl 
alcohol as one of its constituents. The 
specially denatured spirit for industrial 
purpose is different- from denatured 
spirit only because of the difference in 
the quantity and quality of the dena- 
turants. Specially- denatured spirit and- 
ordinary denatured spirit are classified 
according to their use and denaturants 
used, We are unable to accept the con- 
tention of the learned counsel ` thal 
specially denatured spirit for industrial 
purpose is different from the ordinary 
denatured spirit. The definition of alco- 
hol under Rule 12 includes both ordi- 
nary as well as specially denatured 
spirit, l 


37. It was next contended that if 
the levy of Rs. 1.10 p. per bulk gallon 
of denatured spirit as vend fee, is up- 
held it would result in violating the ap- 
pellants’/petitioners’ fundamental right 
to carry on their trade and business — 
under Art. 19 (1) (g) of the Constitu- 
tion, According to the iearned counsel, 
the price fixed. per gallon of ethyl alco- 
hol under the Ethyl Alcohol (Price 
Control) Order is 59 paise per gallon. 
If the levy is not considered as a tax 
and could not be passed on to the con- 
sumer as price fixed under the Ethy! 
Alcohol Amendment Order, is only 59 
paise, it would be confiscatory in na" 
ture. It is seen that the right of the 
State Government to accept payment 
of a sum for the grant of its exclusive 
privilege cannot. be questioned,’ The 
price fixed for ethyl alcohol is ex- 
distillery price and we sée no impedi- 
ment for the addition of Rs. 1.10 as 
vend fee by the State Government. 


38, Dr. L. M. Singhvi, who appeared 
as intervener in Civil Appeals Nos. 2191 
to 2198 of 1978- for the appellants and 
for petitioners in Special Leave Peti- 
tions Nos, 128 to 126/79 while adopting 
the contentions of Mr. Nariman sub- 
mitted ‘that the stand taken by the 
U. P. Government in earlier proceed- 
ings in the High Court was that the 
levy was in the nature of Excise Duty- 
or a fee while the present stand is thaf 
it is neither:a duty nor fee but only 
a levy for the conferment of the ex- 
clusive privilege. It is true. that the 
stand taken by the Government in the 
earlier’ proceedings owas different but 
that would not make any difference s0 


1980 


long as the Government had a right to 
impose the levy. It has been found that 
after the addition of Sec. 24-A, by Act 
30 of 1972, the Commissioner was entitl- 
ed to accept payment for conferring 
the privilege which the State owned 
exclusively. The learned. counsel sub- 
mitted that so far as his clients M/s 
Rallia Chemicals Kanpur and M/s. 
Rallia India, petitioners in Special 
Leave Petitions’ Nos. 125 to 126 of 1979 
are concerned they are only holders of 
licenses for possession and are 
licensees under F. L. 16. In the same 
class fall the appellants in Civil Appeal 
No. 2248 of 1978. M/s. Synthetics and 
Chemicals who are only purchasers of 
denatured spirit. It was’ submitted that 
for this class of persons if the vend fee 
is for the grant of- exclusive privilege 
of the State for sale of liquor, it can- 
not be recovered from the purchasers. 
Rule 17 (2). relates to vend of denatur- 
ed spirit. It' empowers the Collector (1) 
to grant to a distiller a licence for 
manufacture of denatured spirit (2) to 
grant to approved dealers of denatured 
spirit a licence in form F. L. 16 for 
the wholesale vend of denatured spirit. 
Scale of fee is given in the rule which 
prescribes that for sales not exceeding 
10,000 litres per annum.a fee will be 
Rs, 100/- and for sales exceeding 10,000 
litres, the fee shall be increased by 
Rs. 500/- for every 5000 litres or frac- 
tion thereof. Sub-rule (2) provides that 
in case of issue from a distillery, a 
vend fee of rupee one and. ten paise 


per bulk gallon will be payable before |. 


the spirit is issued. The fee charged is: 
very different from the one in Rule 17 
(1) which provides that the distillery 
or an approved dealer for wholesale 
vend of denatured ‘spirit may be given 
a licence in Form F. L. 16. The distiller 
and the approved dealer is to pay a 
licence fee for the sales -at the rate 
prescribed. But Rule (2) speaks of levy 
of vend fee in case of issue from the 
distillery which is payable. in advance 
before the spirit is issued. It is admit- 
ted that the petitioners and the 
appellants who claim as purchasers 
do not have . a ` licence under 
E. L. 16. Therefore, sub-rule (1) 
has no application. The levy on persons 


who are. purchasers is for the posses- > 


sion of denatured spirit in excess of 
the prescribed limit. The permission 
granted in their favour and the allot- 
ment orders of the specially denatured 
spirit prescribes .the terms and condf- 
tions under which the allotment. is: 
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under form F. L. 39 and they have 
to abide by those conditions. The noti- 
fication. of the Excise Commissioner of 
U.P. dated 3-5-1976 provides that the 
licence for the possession of denatured . 
spirit including the specially denatured 
spirit for industrial purpose shall be of 
three kinds. We are concerned with the 
licences for the possession for use in 
Industries in which alcohol is destroyed 
or converted chemically in the process 
product 
does not contain alcohol such as, Ether, 
Styrene, Butediene,- Acetone and Poly- 
thene etc. The licence granted for this 
purpose is in form F.L. 39, Rule 3 (a) 
provides that the fee for the licence in 
Form F. L. 39 shall be at a rate pre- 
scribed for industry to industry by the 
Excise Commissioner per litre, payable 
on the quantity of specially denatured 
spirit obtained from any distillery in 
Uttar Pradesh and that fee shall be 
realised by the Excise Inspector in- 
charge Distillery from the licensee be- 
fore issue of the specially denatured 
spirit from the distillery. The condi- 
tions relating to grant of a licence for 
issue of denatured spirit for industrial 
purpose are laid down in Rule 4, Spe- 
cial conditions regarding licence in 
Forms F.L. 39, 40 and 41 are prescribed 
in Rule 5. The --appellants/petitioners 
having applied for and obtained licences 
in Form F. L. 39 are bound to comply 
with the conditions. ` 
/ 

39. Lastly, it was contended that the 
provisions of Uttar Pradesh Excise 
(Amendment) (Re-enactment and Vali- 
dation) Act, 1976 is invalid and con- 
fiscatory as its retrospective operation 
imposes an unbearable burden on the 
appellants/petitioners. It was stated 
that the licence under F. L, 39 was 
issued only in the year 1979 and no 
levy could be made regarding denatur- 
ed spirit that was supplied before that 
date. The answer of the State is that 
the levy wag imposed for permission 
granted in their favour and allotment 
orders of denatured spirit issued to 
them from the various distilleries. The 
parties after having paid the fee had 
taken possession of the denatured spi- 
rit from the distillery. Act 5 of 1976 
has been given retrospective effect as 
the levy imposed under Act 30 of 1972 
was found to be illegal and unsustain- 
able by the Allahabad: High Court 
which was reversed by this Court: by 
giving retrospective effect, the State has 
only restored the status quo enabling 
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the. collection of the levy validly made 
by Act 30 of 1972 ` eae es 
46. Reliance was placed on the deci~ 
‘sion of this Court in A. B, Abdul Kadir 
v. State of Kerala (1976) 2 SCR 690 
for the contention that a retrospective 
operation of an Act when it harshly 
operates is liable to be held as invalid. 
At page Y06 this Court observed that 
the power to make a valid law would 
enable providing for prospective and 
retrospective operation of the provi- 
ons. It was observed that in judging 
he reasonableness of the retrospective 
operation of law, the test of length of 
ime covered by the retrospective opera- 
ion could not by itself be treated as 
ecisive. On the facts of the case there 
ould be no complaint because what is 
ught to be collected is levy which 
legally made. ; 

41. The result is, all the contentions 
raised by the. learned counsel for the 
appellants/petitionerg fail. and appeals 
and the petitions are dismissed with 
costs one set of hearing fee. The State 
Appeal Œ. A. No, 1130/76 is allowed 
but there will be no order as to costs, 
Order accordingly.. 
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S. MURTAZA FAZAL ALL P. S. 
KAILASAM AND A. D. KOSHAL, JJ. 

Criminal Appeal No, 406 of 1976, DA- 
13-12-1979. | 

Dhanabal- and another, Appellants V. 
State of Tamil Nadu, Respondent. 

(A) Criminal P. C. (1898), S. 288 == 
Evidence given during committa 
ceedings — Treating it as évidence in 
the case — Statements’ of witnesses read 


in extenso to them — Their admission. 


‘that statements are made in committal 
Court — Sufficient compliance with 


Sec. 288 — (Evidence Act (1872), See- 
tion 145) | (Para 12) 
. (Œ) Crimimal P. C. (1898), Ss. 164, 


288 — Statements of witnesses record- 
ed under Sec. 164 — Evidentiary value 
of — Treating evidence of one witness 
as corroborative of another — Valid — 
(Evidence Act (1872), Sec. 157). 
During the investigation the Police 
Officer sometimes feels it expedient fo 
have the statement of a. witness record- 
ed under Sec, 164, Cr. P. C. This hap- 
pens when the witnesses to a crime aré 
= clearly connected with the ‘accused oF 
where the accused are very influential 
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 .. of another . witness under Section 
|] pro- . 


which may,. resu in..the witnesses ` bes- 
ing gained over. The Sec, 164 statas 
ment that is recorded has the endorses 
ment of the Magistrate that the state- 
ment had been made by the witness, 
The mere fact that the Police had rea- 
sons to suspect that the witnesses might 
be gained over and that it was expe- 
dient to have their statements recorded 
by the. Magistrate, would not make the 
Statements of the witnesses thus re- 
corded, tainted. If the witness sticks to 
the statement given by him to the 
Magistrate under Sec. 164, Cr. P. C. 
no problem arises. If the witness resiles 
from the statement given by him under 
Sec. 164 in the Committal Court, the 
Witness can be cross-examined on his 
earlier statement. But if he sticks . fo 
the statement given by him under Sec- 


tion 164 before committal enquiry and 


resiles from it in the Sessions Court, 
the procedure prescribed under Sec, 288, 
Cr. P. C. will have to be observed. If 
is for the Court to consider taking into 
account all the circumstances including 
the fact that the witness had resiled, 
in coming to the conclusion as to whe- 
ther the witness should be believed or 
not. The fact that the Police had Sec- 
tion 164 statement . recorded by the 
Magistrate, . would not by itself make 
his evidence suspect. The statement of 
the witnesses under Section 164 can be 
relied upon as corroborating their sub- 
sequent evidence before the Committal 
Court. Equally, a statement recorded 
under Section 288 of one witness can 
be taken to corroborate the statement 
l 288, 


(Paras 13, 14f 
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Mr, A. N. Mulla Sr Advocate (M/s. 
A.T. M.. Sampath and P. N. Rama- 
lingam- Advocates with him), for Ap 
pellants; Mr. A V, Rangam Advocate, .. 
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: KAILASAM; J.: This: appeal is: by 
Special Leave by:.accused 1 and. 2 in 
S. C. 26 of 1974 on the fle of Sessions 
Judge, South Arcot Division, against 
their conviction and sentence imposed 
by the High Court of Judicature at 
Madras in Criminal Appeal No, 823 of 
1974 dated lst September, 1975, | 


2 The two . Appellants and Muthu- 
thamizaharesan were accused Nos, 1-3 
in the Sessions Court. The first appel- 
lant was found guilty under Sec. 302, 
I. P. C. and sentenced to imprisonment? 
for life. The second appellant and the 
third accused were found guilfy of an 
offence under Section 302 read with 
Section 149 I. P. C. and sentenced to 
imprisonment for life. On appeal by the 
two appellants and the third accused, 
the third accused was acquitted by the 
High Court and the appellants Nos, 1 
and 2 are before us, 


' 3. The deceased Rasayal is the sis- 
ter of appellants and the third accused, 
The first accused Dhanabal is the eldest 
and the second appellant and the third 
accused are hig younger brothers. The 
second appellant married Laxmi, the 
daughter of Rasayal. Rasayal owned 
about 5 acres of land in Keelakkarai 
village. She exeeuted a general power 
of attorney Exh. P-15 on 31st Aug. 1970 
in favour ofthe second appellant. Rasa- 
yal, after she lost her husband, started 
leading: an immoral life which was dis- 
tiked by her brothers. As a result, 
Rasayal began fo cultivate her own land 
in spite of the power of attorney exe- 
cuted in favour of the second appellant. 
There was misunderstanding -between 
the parties and Rasayal had complained 
to the Police stating that her. brothers 
had threatend to do away with her. 


4. On the date of the occurrence af 
about 1.30 p.m. on th December, 1973, 
when MRasayal’ and - her farm servant 
Parmasivam, P. W. 4 were working in 
her field removing weeds, the two 
appellants and the third accused con- 
verged to the place where Rasayal was 
working. The first appellant was armed 
with Veecheruval, the second appellant 
was armed with a spade and the third 
Was unarmed. On seéing them, Rasayal 
ran towards the channel running adja- 
cent to her fields. The third accused 
instigated the first appellant to cut her 
saying that she was leading an immoral 
life and that she should not -be left, 
Thereupon, the first appellant cut Rasa~ 


yal on the right side of ner neck with” 


the Veecheruval: and she fell down: m- 


up * Dhanabab.owi State; of TiNa ccc nit 


tha channel - seine , an alarm., 
The second . ‘appellant stated . that 
she should not be left at that and 
that her head should be severed from 
her body, she being an immoral woman, 
Thereupon, the first appellant caught 
hold of her heir by the left hand and 
cut her neck with the Veecheruval, 
severing the head from the trunk. The 
Occurrence was witnessed by Rama- 
lingam P., W, I and Ramakrishnan, 
P. W, 2 who were returning at 
time after spraying insecticides in the 
fields of P. W. 1. Challadarai, P. W, 3 
who was coming to the fleld of Rasayal 
with food for P. W. 4 also saw the oc- 
currence. Nagappan P. W. 5 who was 
going towards the scene of occurrence 
to meet Ramakrishnan P. W. 2 for 
getting arrears of wages. also saw the 
occurrence. Soon after the occurrence, 
the first appellant left taking away the 
Veecharuval with him and _ second 
appellant leaving the spade near the 
feet of the deceased Rasayal, 


5. P, W. 4 gave a report Ext. P-? 
to the Sub-Inspector of Police, Kame- 
ratchi at 3 pm, on the same day, The 
Sub-Inspector recorded the narration of 
P.W. 4 read it over to him and ob- 
tained his signatures. After. registering 
a case under Section 302, I. P, C. he 
took up the investigation and proceeded 
to the scene of occurrence and held 
the inquest, The Doctor who conducted 
the post-mortem was of the view 
that. the deceased appeared to 
have died of severance of the head 
from the trimk, During oe ears 
the Police had Section 164, Cr. P, C. 
statements, recorded from P. Ws. 1 to 
5 before the Sub-Magistrate, Chidam- 
baram on 24-12-1973. eae the com-= 
mittal proceedings, P. W. 4 turned hos- 
tile but P. Ws. 1, 2, 3 and 5 gave evi- 
dence supporting the prosecution. After 
committal. P. Ws. 4,.2, 3 and 5. resiled 
from the evidence they gave.in the 
Committing Court. They were treated 
as hostile by the Prosecution and their 
evidence before the Committing Court 
was admitted in evidence under 
Section 288 of the Code of Cri- 
minal Procedure. The High Court rely~ 
ing on the evidence of P, Ws. 1, 2, 3 
and 5 which was marked under S. 288 
of the Criminal Procedure Code, found 
that it was satisfactorily established 
that the first appellant cut the deceased 
on the right side of the neck, that the 
second accused instigated the first ae- 
cused to cut her saying that she was. 
-an immoral- woman and: the,,; first. appel- 
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- lant caught hold of her hair by the 
left hand and cut her neck with Vee- 
cheruval, severing the head from the 
trunk and left the place along with other 
_ accused. The High Court acquitted the 
third accused on the ground that in 
the F.LR. it was not mentioned that 
the third accused instigated the first 
accused to cut the neck of the deceased. 
He -was given the benefit of oo and 
was acquitted, 


6. Mr. Mulla, learned. counsel 
the appellants, submitted that the con- 
viction of the two appellants based 
entirely on the retracted evidence of 
P. Ws. 1, 2,3 and 5 marked in the 
Sessions Court under. Section 288 can- 
not be sustained. Secondly, the Learn- 
ed Counsel submitted that the High 
Court was in error in taking into ac- 
count the statements recorded from the 
witnesses under Section 164 of the 
Code of Criminal Procedure in coming 
to the conclusion that the evidence 
given in the Committal Court could be 
relied upon. Lastly, the Learned Coun- 
- gel submitted ‘that in any event the 
case of the second appellant is similar 
to that of the third accused and that 
the second appellant ought to have 
been acquitted. : 


7. We have been taken through th? 
relevant evidence of the witnesses, their 
statements under Section 164 of the 
Code of Criminal Procedure and the 
evidence given by them in the Com- 
mittal Court which was transposed to 
the record of the Sessions Court under 
Section 288 of-the Code of Criminal 
Procedure. Before considering the ques- 
tions of law raised by the learned 
counsel we find that the plea of the 
learned counsel on behalf of the second 
appellant has to be accepted. The case 
for the prosecution is that the two ap- 
pellants and the third accused went to 
the scene of occurrence — the first ap- 
pellant armed with Veecharuval, the 
second appellant with a spade and the 
third accused unarmed — converged on 
Rasayal and the first accused gave aà 


cut which resulted in severance of her’ 


head. We feel that when the three bro- 
thers went to the scene determined. to 
do away with Rasayal, any instigation 
was most unlikely. The first accused 
who actually caused injury is the eld- 
est brother. It is difficult for us to 
accept that before he actually caused 
the injury, he needed the instigation of 
the . second appellant. In the deposition 
of Ramalingam -P. W. 1 which was 
marked under Sec: 288, Code of Cri- 
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minal Procedure, Ext. P-2, he stated 
that first accused came with Aruval, 
A-2 with a spade and along with A-3 
went towards Rasayal Ammal. A-1 with 
the Veecharuval cut Rasayal Ammal on 
her right neck. The other persons were 
standing there. Thus the instigation 
attributed by the prosecution to the 
second appellant is not found in the 
evidence of Ramalingam. Taking into 
account the facts and the -probabilities 
of the case, we feel it is most unlikely 
that the second appellant instigated the 
first accused as a result of which the 
first accused caused the fatal injury. . 
The second appellant is entitled to the 
benefit of doubt. His appeal is allow- 
ed and his conviction and sentence are 
set aside. He is ties to be set at 
liberty. 


8. We will. now take up the 
contention of the learned counsel that 
the conviction based on statements 
marked under Section’ 288 of the Code 
of Criminal Procedure is not sustain- 
able for consideration. Section 288 of 
the Code of Criminal Procedure runs 
as follows:— 


first. 


i 


“The evidence of a witness duly re- 

corded in the presence of the accused 
under Chapter XVIII may, in the dis- 
cretion of the Presiding Judge if such 
witness is produced and examined be 
treated as evidence in the case for all 
purposes -subject to the provisions of 
the Indian Evidence Act, 1872”. 
The plea of the learned counsel is thaf 
the evidence. marked under Section 288 
is inadmissible. as it was only read in 
full to the witnesses and had not been 
put to them passage by passage as re- 
quired by S. 145 of the Evidence Act, 
The procedure that was adopted in the 
Sessions Court was that when the wit- 
nesses started giving a version hostile 
tothe prosecution, he was asked whe- 
ther he was examined in the Committal 
Court. The evidence marked as 
given by him in the Committal Court 
was read over to the witnesses by the 
Public Prosecutor. The witness admitted 
that he had given evidence as found in 
the Exh. and that'he had signed it. The 
evidence given in the Committal Court 
was transposed to the record of the 
Sessions Court under Section 288 of the 
Code of Criminal’ Procedure. 


9. The procedure adopted was chal- 
lenged on the ground that Section 288 
contemplates that the evidence given 
during Committal proceedings can be 


treated a8 evidence in the case subject 
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to the provisions of the Indian Evidence 
Act, and, therefore, each and every 
passage on which the prosecution relies 
on should have been put to the wit- 
nesses before the passages can be mark~ 
ed and treated as substantive evidence. 
Section 145 of the Evidence Act, runs 
as follows:— 


“A witness may be cross-examined as 
to previous statements made by him in 
writing or reduced into writing, and 
relevant to matters in question, without 
such writing being shown to him, or 
being proved; but if it is intended to 
contradict him by the writing, his at- 
tention must, before the writing can be 
proved, be called to those parts of it 
which are to be used for the purpose 
of contradicting him.” 


10. Reliance was placed on “the deci~ 
sion of this Court in Tara Singh ~v. 
State of Punjab 1951 SCR 729, wherein 
it was held that the evidence in the 
Committal Court cannot be used in the 
Sessions Court unless the witness 18 
confronted with his us evidence 
as required under Sec. 145 of the Evi- 


dence Act. The Court observed that if. 


the prosecution wishes to use the pre 
vious testimony. as substantive . evidence 
then. it must confront the witness with 
those parts of it which were to be 
used for the purpose of contradicting 
him and then only the matter can be 
brought in as substantive evidence 
under Section 288. On the facts of the 
case the Court found that all that hap- 
pened was that the witnesses were 
asked something about their previous 
statements and they replied that they 
were made under coercion. It does not 
appear that the entire previous 
statement of the witnesses were put to 
them and they were asked whether 
. they,-in fact, made the statements, 


11, In Bhaskar Singh v. State of 
Punjab, 1952 SCR 812, this Court dis- 
tinguished the case of Tara Singh v. 
State of Punjab (supra) and observed 
that resort to S. 145 of the Evidence 
Act is necessary only if a witness de- 
nies that he made the former state- 
ment. When the witness admits the 
former statement, all that is necessary 
is to look to the former statement on 
which no further proof is necessary 
because of the admission that it was 
made. Hidayatullah, C. J. in State of 
Rajasthan v. Kartar Singh, (1971) I 
SCR 56, while dealing with the proce- 
dure to be adopted in treating the 
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statement in the committal Court as 
substantive evidence observed that the 
witnesses ghould be confronted with 
their statements in the Committal Court 


-which are to be read over to them in 


extenso, The Chief Justice pointed 
out that the witnesses in the case ad- 
mitted that their statements were 
truly recorded in the Committal Court 
but denied that they were true state- 
ments because they were made to de- 
pose that way by the Police. It would 


have been useless to point out the digs- 


crepancies between the two statements 
because the explanation would have 
been the same and in the circum- 
stances, the requirements of S. 145 of 
the Indian Evidence Act were fully 
complied with, 


12. It is thus clear fram the autho- 
rities referred to above that the 
requirements of S. 288 would be fully 
complied with if statements of the wit- 
nesses are read in extenso to them and 
they admit that they have made these 
statements in the committal Court. The 
required procedure has been followed 
in this case and the attack made b 
the learned counsel has to fail, 


13. The second legal contention 
raised by the learned counsel was that 


the High Court was in error in taking 


into account the. statements recorded 
from the witnesses under S. 164 of the 
Criminal P. C. in’ coming to the con- 
clusion that the evidence given by 
them in the Committal Court could be 
relied upon. The High Court stated 
“we are satisfied having regard to 184 
statements of P. Ws. 1 to 3 and 5 that 
the statements given by those witnes- 
ses before the Committing Court are 
true and could be relied on” and pro- 
ceeded to observe that “as there are 
more statements admitted in evidence 
under S. 288 of the Criminal P. C 
than one, the evidence of one witness 
before the Committing Court is corro- 
borated by that given by others”, 
Mr. Mullis, learned counsel, submitted 
that a statement recorded under S. 184 
of the Criminal P. C. indicates that 
the Police thought that the witness 
could not be relied on as he was likely 
to change. and therefore, resorted to 
securing a statement under S. 164 of 
the Criminal P. C. The statement thu3 
recorded, cannot be used to corrobo- 
rate a statement made by witness in 
the Committal Court. In support of 
this contention the learned counsel re- 
lied on - certain’ observations of this 
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Court in Ram Charan‘ v, State of U.P, 
(1868) 3..SCR. 354 In that case, in a 
statement: recorded from the witness 
under S. 164 of the Criminal P. C, 
the Magistrate appended a certificate 
in the following terms i-— 


“Certified that the statement has 
been made voluntarily. The deponent 
was warned that he .is making the 
statement before the Ist Class Magis- 
trate and can be used against him. 
Recorded in my presence. There is no 
Police here. The witness did not go out 
until all the witnesses had given the 
statement,” 


The Court observed that the endorse- 
ment made is not proper but declined 
to infer from the endorsement that 
any threat was given to the witnesses 
or that it necessarily makes the evid- 
ence given by the witnesses in Court 
suspect or less believable. The view of 
the Patna High Court’ in Emperor v. 
Manu Chik, AIR 1938 Pat 290-295, 
where the observations made by the 
Calcutta High Court in Queen Empress 
v. Jadub Das, (1900) ILR 27 Cal 295, 
that statements of the witnesses ob- 
tained under this Section always raises 
a suspicion that it has not been volun- 
tarily made was referred to, was relied 
on by the learned counsel, This Court 
did not agree with the view expressed 
in the Patna case but agreed with the 
view of Subba Rao, J. (as he then was) 
in In re Gopisetti Chinna Venkata 
Subbiah, ILR (1955) Andhra 633, where 
he preferred the view expressed by 
Nagpur High Court in Parmanand v. 
Emperor, AIR 1%0 Nag 30. It was 
observed that the mere fact thaf the 
witness’s statement was previously re- 
corded under S. 164 will not be suff- 
cient to discard it. It was observed 
that the Court ought -to receive ff 
with caution and if there are other 
circumstances on ‘record which lend 
support to the truth of the evidence of 
such witnesses, ff can be acted upon. 
During the investigation’ _the Police 
Officer, sometimes feels. if expedient to 
have the statement of a witness re- 







happens when the witnesses to a crime 
are closely connected with the accused 
or where the accused are very influen- 
tial which: may, résult’ in the ‘wifnesses 

7 - The 164 statement 
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‘to suspect’: that. the witnesses. might be 








corded, tainted, If the witness sticks 
to the statement given by him to the 
Magistrate under S, 


from the statement given by 
under S. 164 in the Committal Court, 
the witness can be cross-examined 
his earlier statement. But if he sticks 
to the statement given by 


it in the Sessions Court, 
the procedure prescribed under S. 288, 
Cr.. P. C, will have to be observed. 
It ig for the Court to consider taking 
into account all the circumstances in- 
cluding the fact that the witness had 
resiled in coming to the conclusion as to 
whether the witness should be believed 
or not. The fact that the Police had 
S. 164 statement recorded by th 
Magistrate, would not by er: maka 
his evidence suspect. 


14, Section 157 of the Evidence Aci 
makes it clear .that the statement re- 
corded under S, 164 of the Cr, P. C, 
can be relied on for corroborating the 
statements made by the witnesses. in 
the Committal Court, - This Court has 
expressed its view that though the 
statements made under S. 164 of the 
Cr. P. C., is not evidence, it is corro- 
borative of what has been stated ear- 
lier in the Committal Court vide (1971). 
1 SCR 56. The High Court was right] 
in relying on the statement of the 
witnesses under §. 164 as corroborat 
their subsequent | evidence before th 
Committal Court. Equally unsustain- 
able is the plea of the learned counsel 
that a statement recorded under S. 288 
of the Cr. P. C. of one witness cannof 
corroborate the statement of anothe 
witness under S. 288. The statements 
are treated as substantive evidence in 
law and we do not see any flaw in 
treating the statement of one witness 
as corroborative of the other. The re- 
sult is the questions of law raised by 
the learned counsel fail. The appeal of 
the first appellant is rejected and his 
conviction and sentence confirmed. The 
appeal of the second. appellant is 
allowed and his conviction: and sentence 
set aside. He is directed to be set af 
liberty forthwith. 
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AIR -1980 -SUPREME COURT 633 ... 
<.. @From; Allahabad) > 
N. Le UNTWALIA AND 
O. CHINNAPPA REDDY, J3 
. Civil Appeal No, 351 (A)/(N) of 1970; 
D/- 16-1-1980. 
Deep Chand and another, Appellants 
v. The State of U, P, and another, . Re: 
spondents, i 


Land Acquisition Act (1894), S. 23 — 
Acquisition of agricultural land situated 
within Municipal limits of Town — Mar- 
ket value — Determination of — High 
Court maintaining award of District 
Judge — Error in appreciation of legal 
position — Award enhanced — Decision 
of Allahabad High Court, Reversed, (Con- 
stitution of India, Art. 136). 


Vast area of agricultural land belong- 
ing to the appellant and lying within the 
‘Municipal limits of town of Muzaffarpur 
was acquired for the purpose of Housing 
Co-operative Society in 1948. The Collec- 
tors award of-compensation at the rate 
of 2 annas per square yard of land was 
increased to 6 annas per sq. yard by tha 
District Judge in a reference under Sec- 
tion 18 and. further appeal to the High 
Court of Allahabad was dismissed.. On 
appeal by special leave to Supreme Court, 

Held that it was a fit case where the 


appeal ought to have been substantially 


allowed and by committing obvious error 
in appreciation of the legal position and 
the facts and circumstances of the case 
the High Court maintained the valuation 
‘fixed by the District Judges, (Para 3) 


The market value of the land had to 
be fixed as prevailing on the date of the 
notification under S. 4 of the Land Ac- 
quisition Act, which was issued on Nov- 
ember 25, 1948. From the transactions 
of sale produced as exhibits in the casa 
it would be seen that the price of the 
land in the locality was doubled in the 
course of three years near about the time 
the notification under S. 4 had been 
issued. The High Court was not right in 
completely brushing aside a sale of 5 
bighas of land containing a mango grove 
and lying to the east of the. Railway line 
at Rs. 7 per square yard, Although it 
was smaller in area than the appellant’s 


land, yet it was big enough for throwing | 


light on the prevailing market value of. 
‘the land in the locality at the relevant 
time, E a ~ (Para 6) 
. Accordingly, the market value. of the 
Zand in question prevailing at the rele- 

vant time is fixed at. Rs, .2/6/-. per sq 
adnan e a more = 
BX/BX/A832/80/KSB .- 
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' yard that is to say the appellant is en- 
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titled over and above. thè amount fixed 
by the District Judge, to an extra rate 
of Rs, 2 per sq. yard in respect of his 
land, Decision of Allahabad High Court, 
Reversed, | (Para 8) 
_ UNTWALIA, J.:— This is an appeal by 
special leave arising out of a land acqui- 
sition proceeding, The land measuring 
28 bighas and 18 biswas situated within 
the Municipal limits of the town of 
‘Muzaffarnagar in the State of Uttar Pra- 
desh was sought to be acquired by 3 
notification issued on the 25th Novem- 
ber, 1948 under S, 4 of the Land Acqui- 
sition Act, The land was needed for the 
Muzaffarnagar Housing Co-operative So- 
ciety, Out of the acquired area of the 
land a portion measuring 1 bigha and 
4 biswas belonged to one Uggra Sen; the 
rest belonged to appellant Deep Chand. 
The total area belonging to the said ap- 
pellant (hereinafter in this judgment he 
alone will be referred to as the appel- 
lant) was 67.872 sq. yards, Out of this, 
land measuring 61,012 sq. yards was in 
possession of the tenants and the balance 
6.860 sq. yards was in khas possession of 
‘the appellant, The appellant in the year 
1942 pursuant to an agreement of sale 
executed by his vendor had purchased 
the land @ 2 annas per sq. yard. But 
there was a lot of litigation between the 
. parties as a subsequent purchaser came 
into the scene and ultimately the appel- 
lant succeeded in this Court in getting 
the land after a lot of expenses, The Col- 
lector’s award determined the compensa- 


. tion payable at 2 annas per sq. yard. Re- 


ferences were asked for by the appellant, 
fhe tenants as also by the said Uggra Sen, 
Uggra Sen had purchased his land by 
sale deed dated May 45, 1646 Ext, 7 
@ Rs, 1/6/- per sq. yard, In his reference 
the District Judge allowed him compen- 
sation at the said rate and since the 
amount involved in his case was small, 
he did not go up in appeal to the High 
Court, The learned District Judge of 
Muzaffarnagar who decided the refer- 
ences fixed 6 annas per sq, yard as the 
value of the appellant’s land both in his 
khas possession and in possession of his 
tenants, The value of 61.012 -sq. yards of 
tenants’ land at the said rate came to 
Rs, 22,869/8/~ and the share of -appellant 
Deep Chand @ 10 annas in a rupee was 
fixed at. Rs. 14,299/11/~ and that of the 
tenants at § -annas in a rupee came to 
Rs. 8,579/13/-. The value. of 6,860 8q. - 
yards of Khudkasht of the appellant at 


6 annas per-sq.- yard came to Rs. 2,572/8/-. 


Fhus:--the - total:. value. . tọ :- which the- 
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appellant was held. -entitled came to 
Rs. 16,872/3/-. Adding 15% to this amount 
the total amount payable to Deép Chand 
came to Rs. 19,403/-. Deducting the 
amount already awarded by the Collec- 
tor the balance payable under the judg- 
ment of the District Judge came to Rs, 
9,525/7/~. It was directed that he was .en- 
titled to get interest’ @ 6% per annum 
from the date of his dispossession Le 
üst May, 1951 to the date of payment. 


2, An appeal was taken to the High 
Court from the decision of the District 
Judge. Although the appellant . had 
. claimed in the reference the value of the 
land @ Rs. 6 per sq. yard, in appeal the 


total extra claim was limited to Rupees 


1,25,000/~ over and above the sum of 
Rs. 19,403/~ determined by the District 
Judge as the sum payable to the appel- 
lant. In -other words, roughly speaking, 
in the High Court the appellant confined 
his claim as regards the. value of the 
land to Rs. .2/12/- per sq. yard claiming 
the full amount for his Khudkasht land 
and 10 annas in a rupee in respect of tha 
tenants’ land. On. that basis. adding 15 
the total claim came to Rs. 1,44,403/-3 
thus the value of the appeal was con- 
fined to Rs. 1,25,000/- only. 


3. The High Court has dismissed the 


appeal of the appellant in.toto. In our. 


opinion it was a fit case where the ap- 
peal ought to have been substantially 
allowed and by committing obvious error 
in appreciation of the legal position and 
the facts and circumstances of the case 
the High Court maintained the valuation 
fixed by the District Judge. 


4, The site plan which is a-part of 
the record of. the case shows that the 


land in question is situated to the North = 


of Bhopa Bijnor Road and to the East of 
the Railway line which'runs North to 
South crossing the said road at a point 
which is near Plot No. 110 to its West 
and Plot No. 220 to its East. The main 
Basti is to the West of the Railway line. 
But more and more land ‘were required 
‘for building purposes due to the exten- 
sion of the town as also due to influx of 


a large number of refugees from Pak- 


istan in the year 1$47. They came to the 
town of Muzaffarnagar in-large numbers. 
At the relevant time the land to the East 
of the Railway line was mostly agricul- 
tural and there was little -habitation. 
Very near the North of the land there 
was a bungalow of: Church Mission So- 
ciety. It will appear from the Society’s 
application dated March 11, 1947 as- also 
from the report of the . Sub-Divisional 
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Officer who was the Land Acquisition 
Officer that the land was close to the 
inhabited area of New Mandi and was 
the best of all other available lands from 
the point of its hygienic conditions and 
healthy environments. The Sub-Divi- 
sional Officer had sumed up his report 
tins; — 

sis „I have come to the -conclusion 
re ‘due to the acute housing problem 
in this thickly populated town which is 
not only a big commercial and business 
centre of the western districts of U. P., 
but has also attracted substantially a 
large number of refugees there is a great 
dearth of houses and the acquisition of 
the land in question is essential as it is 
Just in the heart ot ever growing locality 
of this town...... 


«6B. As noticed by the High Court the 
land had certain disadvantages also. The. 
level of the land was lower than the 
level of the Bhopa Road; during rainy 
season water collected on it. There were 
some pits here and there, which needed 
filling. up. Nonetheless the value fixed 
by the Courts below, in our judgment, 


is: too low and unjust. If these defects 


would not have been there the value of 
the land would have been not less than 
Rs. 5 per sq. yard. In any event we shall 
immediately show that the value cannot 
be less than Rs. 2/6/- per sq. yard. 


6. The market value of the land had 
to be fixed as prevailing on the date of 
the notification under S. 4 of the Lan 
Acquisition Act, which, as already stat- 
ed, was issued on November 25, 1948. 


„It would appear from the site plan that 
Uggra Sen’s land was not abutting 
. Bhopa Road although it was near it. It 


the 


was land locked as it was surrounded 
on all sides by the appellants. land in’ 
question. Uggra Sen had purchased his 
land by Ext. 7 the sale deed dated 15-5- 
1946 @ Rs. 1/6/- per sq. yard. We find 
from the records that land comprised in 


plot No. 110 which is adjacent west to 


the Railway line was purchased by sale 
deed dated 15-5-185 Ext. 11 @ Rs. $ 
per sq. yard. It was resold by sale ‘deed 


. dated 4-10-1948 Ext. 12 @ Rs. 10 per sq. 


yard. It would thus be seen that the 
price of the land in the locality was 
doubled in the course of three years near 
about the time the notification under S. 4 
has been issued. Thus the value of the 
land in question could be taken at 
Rs, 2/12/- per sq. yard on the basis o 
Uggra Sen’s sale deed. But: we are tak-! 
ing not the double figure because the 
doubling of the price in regard to plot 
No, 110 was in respect of a land which 


was to the west of the Railway line. Ext. 
40 is a sale deed dated 15-2-1947 which 
is in respect of a small piece of land to 
the South of the Bhopa Road but very 


near the land in question. This sale deed © 


shows the sale price of the land at Rs. 10 
per sq. yard. We are leaving this sale 
deed out of consideration as the area 
covered by it is very small being only 
424 sq. yards. But the High Court was 
not right in completely brushing aside 
the sale deed dated 11-3-1948, Ext. 9 by 
which about § bighas of land in plot 
No. 220 was sold approximately @ Rs. 7 
per sq. yard. This sale deed has been re- 
jected on the ground that: plot No. 220 
is near the Railway crossing, it contain- 
ed a mango grove and that it was a small 
plot compared to the land in question, 
We are not impressed by any of these 
reasons, Since the plot is to the east of 
the Railway line its nearness to the Rail- 
way crossing cannot bring about a huge 
difference in value in comparison 

the appellant’s land. So also the exist- 
ence of the mango grove cannot justify 
the large difference between Rs. 7 per 
sq. yard and 6 annas per sq. yard. It is 
not a small plot of land. Although it is 
smaller in area than the appellants land, 
yet it is big enough for throwing light 
on the prevailing market value of the 
land in the locality at the relevant time, 


4. Appellant Deep Chand was Vice« 
President and Secretary of S. D. College, 
Muzaffarnagar. For the purpose of the 
College a large chunk of his ‘land situat- 
ed further east was acquired in the year 
1955. The appellant agreed before the 
Acquisition Officer to accept the price 
of his land for the purpose of the Col- 
lege @ 5 annas per sq. yard. This seems 
to have heavily weighed with the Courts 
below in fixing 6 annas per sq. yard as 
the value of the land in question. But 
in our opinion wrongly. The appellant 
and his family were interested in the 
establishment of the College. Deep Chand 
was the Vice-President and the Secre- 
tary. Obviously, therefore, he accepted a 
nominal price by way of compromise be- 
fore the Land Acquisition Officer as a 
good gesture and benevolent disposition, 
He did not contest the valuation matter 
nor did he ask for any reference. In res- 
pect of the land in question he had al- 
ready started making his claim by way 
of reference and claimed Rs. 6 per sq 
yard. It does not stand to reason, there- 
fore, that he would accept 5 annas per 
sq. yard for the College land thinking 
that was the proper market value of the 


land in or- about the year 1956. | 
















tion prevailing at the relevant time at 
Rs. 2/6/- per sq. yard that is to say th 
appellant is entitled over and above the 


land measuring 6,860 sq. yards will b 
Rs. 13,720. The value of 61.012 sq. yards, 
the tenants’ land, will be Rs. 1,22,024. 
Calculating it at the rate of 10 annas in 
a rupee the value of the appellant’s share 
will be Rs. 76,265. The total value of 
this land thus comes to Rs. 89,985. Sola- 
tium of 15% on the said amount comes 
to Rs, 13,497/75 paise. Thus the total 


appellant will be entitled to interest on 
this amount also @ 6% per annum fr 
the. date of dispossession ie. Ist May, 


fied. The appellant will also be entitled 
to get his proportionate costs in the High 
Court as also in this Court. 

Appeal partly allowed, 





AIR 1980 SUPREME COURT 635 


V. R. KRISHNA IYER AND 
P. N. SHINGHAL, JJ. 

Special Leave Petn. (Civil) No. 4240 
of 1979, D/- 21-8-1979, 

Ratan Lal Shinghal, Petitioner v. Smt. 
Murti Devi, Respondent. 

(A) U. P. Urban Buildings lation 
of Letting, Rent and Evictioh) Act (13 of 
1972), Preamble — Act is prospective — 
It applies only to buildings brought into 
being de novo after Act came into force. 

-~ (Para 2) 

(B) Constitution of India, Art. 136 — 
Appeal by special leave — New point of 
law raised — Benefit of it not allowed |. 
in view of conduct of petitioner in not 
keeping the undertaking given to the 
High Court. (Para 1) 


KRISHNA IYER, Ju— Shri G. L 
Sanghi, counsel for the petitioner, has 
raised a neat point of law, as he describ- 
ed it, that Act 13 of 1972, by which new 
buildings constructed during the period 
of 10 years would be given exemption 
from the operation of the Act, does not 
apply to buildings constructed prior to 
the amendment. His contention is that 
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ordinarily a statute like this is prospec- 
tive in operation unless there is clear 
Jegislative intent to the contrary. We are 
inclined to agree with him that this legis- 
lation is not retrospective | and would 
have gone further to give him relief on 
that basis, But Shri Rana has pointed 
out that this specific question of law has 
not been raised nor considered by the 
courts below and that the indulgence of 
this Court for raising the point of law 
should nof be extended to the petitioner, 
The further reason given is that an 
undertaking had been given to the High 
Court to surrender vacant possession and 
a period of six months was secured from 
that court for that purpose, That period 
was however, used for coming to this 
Court and for declining to give posses- 
sion, In a sense this is perilously near a 
breach of the word given to the Court 
and for this reason Shri Rana rightly 
submits indulgence should not be given 
to the party to raise a new point, 


2. The point of Iaw is of frequent 
occurrence and may affect judicially a 
number of tenants in these days of ac- 
commodation scarcity, That is why we 
have indicated clearly that the conten- 
tion is sound that Act 13 of 1972 is pro- 
spective and applies only to buildings 
brought into being de novo after the Act 
came into force, Even so in the -special 
circumstances we have indicated, the 
petitioner has. forfeited his right to per- 
nese Ueto Peay eens new 
question, 


3. However by consent of parties we 
direct that the petitioner will be allowed 
one year to-give vacant possession from 
today. He will put an undertaking in 
writing to that effect within two weeks 
from today, If he fails to do so, this spe- 
cial leave petition shall stand dismissed, 
But if he does give an undertaking he 
will be allowed time to give vacant pos- 
session by 21-8-1980. In case the peti- 
tioner commits breach of this undertak- 
ing he will be liable in contempt. An 
amount equal-to the rent for use and 
occupation will be paid by the petitioner 
to the respondent throughout this period 
Dy or before the 10th of each succeeding 
month. 


>. -Ordered accordingly, 


(Ashok Kumar. v; : State (Delhi Adm e. "8. Pe, 


AIR 1980 SUPREME COURT: 636 
(From; Delhi)* . 
V. R KRISHNA IYER AND 
R. S. PATHAK, JJ. 
Criminal Appeals Nos, 66-67 of 1980, 
D/- 29-1-1980, 
Ashok Kumar, Appellant v, 
(Delhi Administration), Respondent, 
Penal Code (1860), Ss. 53, 378, 411 — 
Sentence — College student committing 
scooter and car theft — Sentence redue- 
ed to already undergone (6 months) — 
Fine imposed maintained. 


While passing sentence the Court has 
to consider the totality of factors bearing 
on the offence and the offender and fix 
a punishment which will promote effec- 
tively the punitive objective of the law 
deterrence and habilitation. (Para 2} 


A College student aged 19 years old 
was found stealing a scooter. While on 


State 


- bail he committed car theft. He was sen- 


tenced to 2 years’ imprisonment and a 
fine of Rs. 2,000 for the first offence and 
six months’ imprisonment and a fine of 
ro for the offence under Sec, 411, 


In appeal before Supreme Court, : held 
that as 9 years had passed since commis- 
sion of the offence and looking to the 
young age of the accused and that since 
then he is married and has children, the 
sentence reduced to 6 months imprison= 
ment already undergone as long impri- 
sonment may turn him into a hardened 
criminal, Fine of Rs, 2,000 and Rs. 5,000 
maintained, since in some cases it serves 
to bring home the sense of responsibility. 

. (Paras' 5, 6, 7) 


Mr. N. S. Das Bahl, Advocate, for Ap- 
pellant in both the Appeals; Mr. M. N. 
Shroff, Advocate, for Respondent, 


' KRISHNA IYER, J.:— The common 
appellant in both these appeals is a teen- 
aged student turned criminal adventurer 
in the elitist area of car-lifting and 
scooter-poaching current in our fashion- 
able cities, including Delhi While he 
was a college student and but 19 years 
old, the appellant tried his hand ať steal- 
ing a scooter way back in 1971. He was 
arrested but bailed out and while on 
bail was accused of committing a car 
thett. Both these cases were tried and he 
was found guilty. The scooter offence 
resulted in: a sentence of two years’ im-. 


"Criminal Revn. Nos, 65-66 of 1979, D/= 
30-8-1979 (Delhi). 
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prisonment' and a fine of Rs. 2,000, | The 

car theft case got converted into an of- 

fence under Section 41% LP.C. and, con- 

sequently, a reduced sentence of impri- 

gy for six months and a fine of 
500 E 


2. The convictions being concurrent 
and no substantial infirmity being pre- 
sent, we have confined leave to appeal 
to the question of sentence only, But sen- 
tencing — the cutting edge of the judi- 
cial process — is the crucial strategy of 
the criminal law in achieving social de- 
fence and delinquent rehabilitation, So 
we have to consider the totality of fac« 
tors bearing on the offence and the of- 
fender and fix a punishment which will 
promote effectively the punitive objec- 
tive of the law — deterrence and hábi- 
litation, 


3. We do not deem it necessary to 
set out elaborately all the socio-legal 
facts which have been discussed at the 
bar. All that we need say is that the 
offence took place in 1971 and we are 
now in 1980. A long protracted litigation 
is some deterrent for a young man in 
his twenties, The accused was nineteen 
when the offences were committed and 
his youthful age is a factor which de- 
serves consideration. A long period of 
incarceration in the present condition of 
prisons may brutalise the boy and blunt 
his finer sensibilities so that the end- 
product may perhaps be more criminal 
than the one at the point of entry. Not 
that all prison terms are not deterrent 
but some cases prove to be counter . pro- 
ductive especially when the delinquent 
is young, 

4, It may be interesting to recall Lord 
Soper’s observations in the House of 
Lords in a debate on British Prisons, 
where he said: . 

“Now as to reform. I was a prison 
chaplain for 30 years. I cannot remem- 
ber a single man who was reformed by 
being in prison — not one, I can remem- 
ber those who, serving very short sen- 
tences, were for a time, perhaps, brought 
to recognise something of the gravity of 
what they had been doing; but I am com- 
pletely convinced that the longer 
a man ‘stays in prison, the 
longer he stays in that kind 
of incarceration, the less is the prospect 
of reform and the more ` certain is the 
` process of decay. That is why I have 
consistently tried to say that any man 
who is imprisoned in one particular set 
of circumstances for more than five years 
is probably dead for. life. It is highly umn- 
Jikelv. that those who -have endured . that 
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kind of monotonous deadening will be’ 
able to recover in the real world. what 
they have lost in the artificial element 
and environment of prison life There 
has been, I think, in my time, a consi- 
derable increase in the amelioration of 
conditions in prison; buf, to refer again 
for a moment to the artificiality of it, 
the longer a man stays in prison the less 
capable he will be of recovering his 
place and establishing his position back 
in the real world to which he is increas- 
ingly made alien by the very processes 
which he undergoes,” 


5. Moreover, the appellant has al 
ready suffered nearly six months’ impri- 
sonment and it is a well-known fact for 
criminologists that the initial few months 
of jail life are the most painful and, 
therefore, the most deterrent, In the pre- 
sent case the offender having served a 
term of nearly. six months must well 


have realised that the game of crime does 


not pay. 


6: The fines of Rs, 2,000 and Rs. 5 
imposed on the appellant should remain 
without interference, Payment of fin 
brings home the sense for responsibility 
in a surer fashion than even short terms 
of imprisonment in some cases. We, the 
fore, decline to reduce the fine and 
ject counsel’s plea in this behalf, 

- % More important than these circum- 
stances is the social urgency of making 
this ‘student offender a mnon-offender. 
There are two circumstances which 
weigh in our mind. The young man hi 
married and has three children, This i 
a measure of assurance ‘that he will not 
play recklessly with his freedom. Family 
life is ordinarily an insurance against 
career of crime, We have also insisted 
on the uncle of the appellant undertak- 
ing to assure the good behaviour of the 
nephew who is the delinquent in ques- 
tion. The uncle Shri Kohli has filed an 
affidavit dated 10-12-1979 in this Court 
making the necessary undertaking to 
guarantee the good behaviour of his 
nephew. Thoughtless parents and guard- 
ians leaving a free hand for their wards 
account for flippant criminality of the 
type we come across in middle class 
society. The undertaking given by the 
uncle has, therefore, considerable rele- 
vance, We make a breach of the condi- 
tions in the affidavit actionable on the 
motion of the State, . 


8 It is a tragic reflection that af- 


` fluent criminality should become so per- 


vasive among the student community. 
It is uncomplimentary to the character- 


‘building component of «the svstem of 


638 S.C, 


education in the prestigious institutions 
of our cities. We hope the State will take 
better care to instil a sense of values in 
the college campuses than it does now, 
We allow the appeals to the extent of re- 
ducing the sentence of the appellant to 
the period undergone, but maintain the 
sentence of fine and the alternative 
period of imprisonment in case of de- 
fault, a 
Order accordingly, 





AIR 1980 SUPREME COURT 638 


(From: . Kerala) 
S. MURTAZA FAZAL ALI AND 
A, D. KOSHAL, JJ. 
Criminal Appeal No. ¥ of 1973, 
D/- 29-3-1979. i 


Marudanal Augusti, Appellant v. 
State of Kerala, Respondent. 


Criminal P. C. (1974), S. 386 — 
Reversing judgment of acquittal — 
Appellate Court must keep in mind 
very vital consideration as to whether 
or not view taken by lower Court could 
be reasonably possible — On facts 
held reversal by High Court was not 
justified because view taken by Sessions 
Judge was. reasonably possible. Decision 
of Kerala High Court, Reversed. 

(Para 1) 

: FAZAL ALI, J.: — In this appeal 
under S. 2 (a) of the Supreme Court 
(Enlargement of Criminal Appellate 
Jurisdiction) Act the. appellant has beeu 
convicted under S. 302, L P.C. and 
has been sentenced .to imprisonment 
for life. by the High Court of Kerala. 
The accused was tried by the Sessions 
Judge who ‘after considering the evid- 


ence, acquitted the accused of the 
charges framed against him. There- 
after the State of Kerala filed an 


appeal to the High Court and the High 
Court reversed the order of acquittal 
and sentenced the appellant as indi- 
cated above. The facts of the case 
have been fully detailed in the judg- 
ment of the Sessions Court and the 
High Court and it is not necessary for 
us to repeat the same all over again. 
The trial Court appears to have acqutt- 
ted the appellant on the ground that 
there were certain infirmities in the 
investigation conducted by the Police 
Officer. The -manner in which 
F. I. R. was lodged, the delay in de- 
spatch of the F. I. R. and the delay on 
the part of P. W., 1 in getting the in- 
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the: 
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juries examined by the Doctor, were 
features which according to the Ses- 
sions Judge were so gravely suspicious 
that they went to the root of the 
matter. The High Court on the other 
hand was not impressed by the reasons 
given by .the trial Court and was of 
the opinion that there was no reason 
to disbelieve eye-witnesses P, Ws. 1 to 
6 against whom -the accused bore no 
animus. The High Court was of the 
opinion that there was thus no reason 
to throw out the prosecution due to 
the infirmities noticed by the learned 
Sessions Judge. The High. Court, how- 
ever, seems to have overlooked the 







ration, namely, as to whether or 
the view taken by the Sessions Judge 
could be reasonably possible. We ha 
judgment of = th 
Sessions Judge and the High Court and 
after hearing the parties we are satis- 
fied that the view taken by the Ses- 
sions Judge was, doubtless, reasonably 
possible. To begin with, the occurrence 
is said to have taken (place on 23-5- 
1971 at about 645 ‘pm. and F. I. R, 
was lodged by P. W. 1, Augusti. The 
Police Station was at a distance of 
about 20 kilometers from the place. of 
occurrence, The F.I. R. contains graphic 
details of the entire occurrence and 
care has been taken not to omit even 
the minutest detail, The names of 
P, Ws. 4,5 and 6 as having witnessed 
the assault are not mentioned at all 
in the F.I. R. Secondly, even though 
P. Ws. 2 and 3 have been mentioned 
in: the F.I. R. as having given first aid 
to the deceased along with the infor- 
mant, it is nowhere mentioned that 
these two witnesses were also present 


when: the deceased was actually 
assaulted.. According -to the allegation - 
made in the F.LR. the attack on 


deceased was a sudden and short one 
and was not likely to have been noticed 
by anybody unless .he wags actually 
present. there. The most serious infir- 
mity which appears in the case is that 
although the F. I. R. was lodged on 
the midnight of 23/24-6-1971, it was 
despatched to the Sub-Magistrate and 
received by him at 5-30 AM. on the 
25th of June, 1971 that is to say, there 
wag a delay of as many as 29 hours in 
the receipt of the F.I. R. by the Sub- 
Magistrate. The Investigating Officer 
in spite of being questioned on` this 
matter, does not appear to have given 
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any explanation whatsoever for this 
delay. On the other hand, he admits 
that the FLR. was despatched 
through express delivery. Indeed, if 
that was so, the F.LR. should have 
reached the Magistrate much earlier, 
That apart, there are intrinsic circum- 
stances which throw serious doubt on 
the prosecution case, According to the 
version given by the informant, he had 
sustained the injury on his fingers 
While he was trying to snatch the 
knife from the appellant, The FLR 
no doubt mentions that the informant 
received injuries on his fingers, and 
despite this fact the informant went to 
the doctor not on 24-86-1971 but on 
25-86-1971 at 9.30 AM. ‘Although the 
informant claims that he had gone . to 
the Doctor on 24-6-1971, but the Doctor 
P. W. 13 categorically states that 
P. W. 1 had come to him with injuries 
only on 25-6-1971 at 9.30 am. The 
‘Doctor further testifies that the injury 
‘was simple one and fresh. This, there- 
fore, completely knocks the bottom out 
of the prosecution case regarding the 
circumstances in which the F. L R. -was 
lodged. If the injury was fresh,- then 
. it could not have been sustained during 
the occurrence and, hence, the. story 
put forward by the informant becomes 
extremely suspicious No explanation 
for any -of these doubtful circum- 
stances has been given by the prose- 
cution. There can be no doubt that tn 
‘these tell-tale circumstances the Ses- 
sions Judge was fully justified in enter- 
taining a serious doubt about the truth 
of the prosecution case. In view of all 
these facts the view taken by him was 
doubtless reasonably possible. The High 
Court, however, relied on another 
aspect of the matter, viz., that as there 
‘Wag no animus beween P, Ws. 1 to 8 
and the accused, there was no reason 
to disbelieve them. The High Court 
seems to have overlooked the fact that 
the entire fabric of the prosecution 
case would collapse if the F.L R is 
held to be fabricated or brought into 
existence long after the occurrence 
and any number of witnesses could be 
added without there being anything to 
check the authenticity of their evidence. 
At any rate we are fully satisfied tha’ 
the view taken by the. Sessions Judge 
was reasonably possible and, ‘there~ 
‘fore, this was surely not a fit case in 
which the High Court should have 
interfered: with the order of acquittal 
of the appellant passed by the learned 
Sessions Judge. For these reasons, 


‘S$. Natarajan v. State of Mysore- 


him 
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therefore, we allow this appeal, set 
aside the judgment and order of the 
High Court and acquit the appellant of 
the charges framed against him. The 
appellant shall be released forthwith. 

: Appeal. allowed. 





AIR 1980 SUPREME COURT 639 
(From: Karnataka) 

. S. MURTAZA FAZAL ALI AND 
A D. KOSHAL, JJ, 


Criminal Appeal No, 214 of 1973. 
D/- 23-1-1979. 


S. Natarajan, Appellant v.° State of 
Mysore (Special Police Establishment), 
Respondent. i Í 


Penal Code (1860), S. 469 — Preven- 
tion of Corruption Act (1947), S. 5 (1) (<) 
read with S. 5 (2) — Conviction under 
for temporary retention of Provident 

d money and sentence of 6 months’ 
R. L imposed fer each — Appeal by 
special leave limited to question of 
sentence —— Appellant having already 
lost service, sentence under S. 409 re- 
duced to period already undergone and 
for latter offence sentence of fine was 
maintained — And he was ordered to be 
released under S. 360, Cr. P.C. on 
probation of good conduct for one year. 
(Constitution of India, Art. 136). 


(Para 1) 


FAZAL ALI, J.: — In this appeal 
by special leave the appellant has 
been convicted under S. 409, L P. C 
and sentenced to 6 months rigorous 
imprisonment and under S. 5 (1) (o) 
read with 5. 5 (2) of the Prevention of 
Corruption Act to 6 months’ imprison- 
ment. It appears that the appellant 
was a Junior Cashier and was disburs- 
ing the Provident Fund of Retired 
Officers. A sum of Rs. 2,196/- - which 
was meant to be disbursed to P. W. 2 
Venugopal Naidu was withheld by the 
appellant and money was not paid to 
j on` account of some mistake. 
Venugopal Naidu then made a com- 
plaint to the Divisional Pay Master and 
the mistake was ultimately detected on 
22-5-1971. On 1st of June, 1971 the 
appellant disbursed the entire amount 
to Venugopal on account of withdrawal 
of Provident Fund.. It is therefore 
merely a case of temporary retention 


-of money for a short while. The ac- 


cused has. already lost his service and 
in the facts and circumstances of this 
case we think that no serious notice 
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nay be taken. of the’ offence, The ` ap- 
itself was confined only to the 







riod already served and 
conviction under.S. 5 (1} (c) reading 
th S, 5 (2) of Prevention of Corruption 
ct we suspend the sentence and re- 
ease the appellant under Sec, 360 of 
he: Cr, P, C, and maintain the sen- 
ce of fine and ae ray pag 
a personal bond of 8, = for 
period of one year and maintain good 
behaviour during this period, failing 
which he will have fo receive the 
remaining portion of his sentence, - The 
sentence of fine is maintained. With 
this modification the appeal is dispos- 
ed of, . 
Ordered accordingly. 





AIR 1980 SUPREME COURT 648 
(From + 1973 Tax, L, R. 826 (Cal)} 
N, L, UNTWALIA AND.R, S 

- PATHAK, JJ. 


. Civil Appeal No, 2098 of 


D/- 14-1-1980. 


Commissioner of Income-tax, West 
Bengal-II, Sear tg Appellant v, M/s 
Kalyanji Mavji & Co, Respondent, 


(A) Income-tax Act (1922), i Ss. 66, 


ing upon: facts admitted between par- 
ties and found by L.-T.O. —~ Held, did 
not amount to re-appraisal of facts. 

- (Para 4) 


(B) income tax Act (1922), S. 10 (2) 
(v) and (xv) — Expenditure for pur- 
poses of business — Repairs to build- 
not falling under 
“current repairs” — Deduction as busi- 
ness expenditure — Not barred. by 
cl. (v) — Entitled to be considered 
under cl. (xv) ‘as allowable deduction. 


It. is true that expenditure incurred 
for the. renovation of building, the re- 
conditioning of. ae and the re- 
moval of debris cannot be described as 
“current. repairs’ and would not be 
entitled to. deduction under S. 10.(2) (v) 
as. that. provision deals with curren? 
repairs only. However, it - cannot be 


said that such repairs fo buildings and - 
l machinery which. are not 
pairs” : ‘should. not -at all ‘be consideret - 
SS a 


- business expenditure, ’ 


“current re- 
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- LT. Commer. “WB; v: Kalyanji’ Mavji :& ‘Co.’ 


1972, - 


for ‘deduction’ on’ general’ principles. of. 
under S. 10 (2) (xv) On accepted .com<- 
mercial. practice’ and trading principles 
an item of business expenditure mus? 
be deducted in-order to arrive at the 
true figure of profits and gains for tax 
purposes, There is nothing in the 
language of S, 10 (2) (v) which declares 
or necessarily implies to the contrary. 
1973 Tax LR 826 (Cal), Affirmed. i 
(Para 
(C) Income-tax Act (1922), S. 1 
Capital or business expenditure 
Assessee owning several collieries — 
One colliery requisitioned by military 
— After release,  -assessee renovating 
buildings, reconditioning machinery and 
clearing debris for resumption of 
mining operations — Held, no new 
asset brought- into existence nor adv- 
antage for enduring benefit of business 
acquired — Expenditure revenue and 
not capital in nature, 1973 Tax LR 826 
(Cal), Affirmed. — (Para 7) 
Cases Referred: Chronological pari 
(1970) 75 ITR 301 (Mad) 
(1959) 37 ITR 1: AIR 1959 SC 1165 : 
(1958) 34 ITR 105 AIR 1958 SC 783 5 
(1955) 27 ITR 34¢ AIR 1955 SC 89 7 
(1955) 28 ITR 128: AIR 1955 Pat 389 5 
(1932) 59 Ind App 2904 AIR 1932 PC 
178 + 1932 All LJ 647° 5 
(1924) 12 Tax Cas 621, ‘Law Shipping. 
Co. Ltd, v. Commr, of Inland Reve- 
nue 5 


Mr. D. V. Patel, Sr, Advocate (Mr. 
J. Ramamurthy and Miss A. Subha- 
shini, Advocates with him), for Appel- 
lant; Mr. S. R. Banerjee, .Mrs. Indu 
Goswamy and Mr. Arvind Minocha, 
Advocates, for Respondent. 

PATHAK, J.: — This appeal by 
certificate granted by the High Court 
at Calcutta under S. 66-A (2) of the 
Indian Income-tax Act, 1922 is direct- 
ed against the judgment dated Aug. 3, 
1971 of that High Court disposing of 
an income-tax reference, 


.2. The respondent 


5) 


| 


assessee is a 
registered firm and. owns sevreal Collie- 
ries in West Bengal and Bihar. One of 
the collieries. is known as the South 
Samla Colliery. .The South Samla col- 
liery was under military occupation 
from 1942. and was released in 1955. 
During the period of military occupa- 
tion the assesse incurred expenditure 
on account of minimum’ royalty payable 
in’ respect of the colliery, the surface. 
rent and salaries for the watch and. 
ward. employees, The expenditure . -was 
allowed in income-tax proceedings as a 
' After the’ col- 


A.L Ri. 
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' diery was- released by the ‘military, the . 
assessee incurred a.: further expendi- 
ture amounting .to Rs. 1,61, 742/- ot on ‘the 
colliery with 
mining operations, The « expenditure 
wag incurred during the previous year 
beginning. Oct, 24, 1957 and ending 
Nov. 11, 1958 relevant to the assess- 
ment year 1959-80, In the assessment 
proceedings ` for that assessment year 
the assessee claimed a deduction of 
the amount of Rs. 1,61,742/- under Sec- 
tion 10 (2) (xv) of the Indian Income- 
tax Act, but the deduction was dis- 
allowed by the Income-tax Officer 
on the ground that the expenditure 
was capital in nature. On appeal, the 
Appellate Assistant Commissioner 
affirmed that- the expenditure was in 
the nature of capital expenditure, The 
assessee proceeded in second. appeal, 
but the Income-tax Appellate Tribunal, 
without - giving any reasons of its own, 
merely recorded its agreement with 
the income-tax authorities, The assessee 
obtained a reference to the High 
Court’ at Calcutta for its opinion on 
the following question 1 l 


“Whether on the facts and circum- 
stances of the case, the Income-tax 
Appellate Tribunal -was. Justified in 
‘holding that the expenditure claimed 
on the South Samla Colliery at Rupees 
1,61,742/- was capital in nature?” 

Fact High Court noted the following 

cts: ° 


‘ 
l i 


E EEA SE 


The assessee carvied on bune in. 


coal as the owner of various collieries. 
The South Samla Colliery, which was 
one of them, was occupied by the 
military from 1942 until it was dere- 
quisitioned in- 1955. During that period 
the assessee did not, because he 
not, work the colliery. He. continued, 
however, carrying on his business in 
- and working other collieries 
during that period. While the South 
Samla Colliery remained under mili- 
tary occupation the -assessee incurred 
expenditure on payment of surface 
rent and minimum royalty in respect 
of that colliery and also on account of 
salary for the watch and ward staff. 
The expenditure had been claimed and 


allowed as business. expenditure: of the — 


_ assessee, After. the- colliery. was handed 


over fo the .assess¢e upon -derequisition, : 


the assessee incurred, during the rele- 


vant period, -an expenditure of Rupees. 


1,61,742/- in., renovating the building, 
reconditioni the machinery : and 
clearing the. land of deng accumulata, 


1980 S,°C./41 V G8 n pan 


TST Commit, W.B: 07 Kalyanji. Mavji -& Co- -° 


a view tọ resuming. - 


‘cern not in existence. 


Mature of 
‘therefore, answered 


coud: appraise the -facts and 


. We have no hesitation in rejecting 
first contention, | 
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ed over.a number: of years, . The ex- 
penditure ‘of Rs. . 1,61,742/~ consisted of 
Rs. 86,937/- spent on` the staff . and 
labour force by’ way. of salaries, wages 
and other benefits and an amount of 
Rs.. 94,805/- spent on the purchase of 
various: = stores, machinery ` repairs, 
dhowrah repairs etc. -This expenditure 
had to be incurred by. the assessee for 
the purpose of putting the machinery 
in working order and bringing the - 
colliery to a state where the mining 
Operations could be resumed, The col- 
liery had- not started working and 
mining operations had not been resum- 
ed during the relevant year. . 

-3. The High Court observed: that 
the assessee was carrying on its busi- 
ness throughout ‘and the -circumstance 
that one of the collieries was not 
being worked did not affect the carry- 
ing on of that business, The business 
of the assessee, the High Court said, 
had to be considered as a whole and 
not on the basis of its different sources 
of supply or units of production. The 
High Court held that on the facts ad- 
mitted and found it could not be said 
that any fresh asset had been acquired 
by the “assessee by spending Rupees 
1,61;742/-. The expenditure, it observ- 


ed, - was incurred by the assessee for 


the purpose of carrying on an existing 
concern and not for acquiring any con- 
Accordingly, ` if: 
held that the expenditure was in the 
‘revenue expenditure and, 
question in 
favour of the assessee, 


. 4. In this. appeal the first- contention 
raised by the Revenue is that the 
High Court had no jurisdiction to re 
therefore its 
finding on the nature of the expendi- 
ture ig vitiated The contention is 
without substance. The facts on which 
the High Court has relied are admit- 
ted between the parties or are facts 
found by the — income-tax authorities. 









5, The ‘second contention’ is that the 


‘claim of. the: assessee must be consider 


ed with reference to S, 10 (2) (v) and 
not. S. 10 (2) (xv} of the Act. It bs 
urged that if S. 10 (2) (v) is the rele- 
vant clause, -being the specific provi- 


nery, there is no Justification for rely- 
ing on `S. 10 (2) (xv).. See. 10° (2) (xv) 
isa . Tay TR and- deals -with - 


~ ENR, hand 
e Teom SE oe a j 
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the ‘nature described in. any of the 
preceding clauses ofS, 10 (2). «The 
submission is that where repairs’ -aré 
effected to buildings and machinery ' a 
deduction. under Sec. 10- (2) is permis- 
sible only in respect of current re- 
pairs, and repairs which are not “cur- 
rent . repairs” are not intended to be 
the subject of relief. The Act, it is 
contended .limits the repairs to ‘“cur- 


rent” ‘repairs. The repairs made by- the 


assessee, it is said, cannot be described 
as “current: repairs.” Now, this cor- 


















ation of- the building, the recondition- 
ing of machinery and the removal əf 
ebris cannot be described as “current 
epairs” — and we assume that to be 
— the case would be: entitled to 
consideration under S. . 10 (2) (xv). 
ection 10 (2) (v) deals with current 
epairs only. The subject-matter . of 
S. 10 (2) (v) is “current repairs” and 
it appears difficult to agree that. re- 
airs which are not “current. repairs” 
should not be considered for deduction 
on ‘general principles or under ‘Sec~ 
on 10 (2) (xv). There. must be very 
strong evidence that:in the case of 
such repairs; the Legislature intended 
a departure from the principle that an 
lexpenditure, : laid out ‘or expended 
wholly and exclusively .for the pur 
poses of the business; and -which expen- 
iture ig not capital in’ nature, should 
ot be allowed in computing the in- 
come from business. There is nothing 
fin the language of S. 10 (2) (vj. which 
declares or necessarily implies that re- 
airs). other than, current repairs, 
1 not qualify benefit 


C. LT. v- Chitnis, (1932) 59 Ind App 
290 to be: applicable in the case of 
Iosses, and ‘it hag been applied by the 
Courts in India to business expenditure 
incurred ‘by an. assessee. Motipur Sugar 


Factory Ltd’ v. C.L T., Bihar and 
Orissa (1955) 28 TTR 128 (Pat) and 
Devi Films Ltd v. C.-L T., Madras, 


(1970) -73 ITR . 301 : (Mad). The- principle 
foirid favour: with this Court dn. Badri- 
das Daga v. CŒ. L T., (1958) 34 ITR 10 


L-T.: Corimr.;, W. B. v.-Kalyanji Mavji &- Co. 
expenditure not being. an allowance of 


A.L R.: 


at p 15 and Calcutta Co. -Ltd. v. 
C. L T. West Bengal, (1959) 37 ITR 1 
at p. 9 (SC).:. If the contents of that 
rule be true on general. principle, 
there is good reason why ‘the scope. of 
S. 10 (2) (xv) should Þe construed. 
liberally. In our opinion, even. if the 
expenditure made by- the assessee E 
the present case cannot be described 

“current repairs”, he is entitled to in 
voke the benefit of S. 10 (2) (xv) W 
may mention that in Law Spinning Co., 
Ltd. v. Commr.. of Inland. Revenue, 
(1924) 12 Tax Cas 621 at p. 625 it has 
been held that’ accumulated arrears for 
repairs are nonetheless repairs neces 
sary to earn profits, although they 


‘have been allowed. to accumulate. 


6. The question then ig whether 
S. 10 (2) (xv) is attracted. There can 
be little doubt that the expenditure in- 
curred is incidental to the business of 
the assessee. It was involved in reno- 
vating the buildings, reconditioning the 
machinery and clearing the debris, 
from the land. All the work done was 
for the purpose of resuming the opera- 
tion of the colliery. The expenditure 
was laid out wholly. and exclusively 
for the purposes. of the business. -We 
do not think there can be any dispute 
as to that. ae Me es 

7. But. the more serious question is 
whether the expenditure. can be re- 
garded as capital in nature, for if that 
be so the benefit of S. 10 (2) (xv), on 
its plain terms, must be denied. Now, 
whether an expenditure can be describ 
ed- as capital or revenue falls to be . 
decided by several tests, each one of 
which approaches the. question frora 
one perspective or another, conditioned 
by the particular facts of each case 
We need not refer to all of them. On 


the facts of the present case, it seems 


sufficient to mention the tests . Iaid 
down by: this Court in’ Assam-Bengal 
Cement Co. Ltd. =v. C.I T., West 
Bengal, (1955) 27 ITR 34: The busi- 
ness of the assessee in the present case 
was: coal-mining and -it was carried 
on by the operation of a network of 
collieries. Each colliery’ was a wnit of 
production. While the several wumits of 
production continued. to be -employed 
and -the business ‘continued to be car 
ried on, one alone of the units, -the 
South Samla Colliery’ was compelled 
to suspend production. The suspension 
was expected to be of temporary dura- 
tion, because the property was merely - 
réquisitioned for military: usé, -it was 
not acquired. As. scon as the property 


1988 - 


was de-requisitioned, the assessee took 
measures to resume production of coal. 
It was necessary to remove the impe- 
diments which had come in the way 
by reason of the temporary suspension 
of work. The buildings were renovated, 
the machinery reconditioned and the 
accumulated debris removed from  - the 
land, The colliery was, in a word, ra- 
instated to the condition necessary for 
nsuring production.” No new asset was 
brought into existence; no- advantage 
for the enduring benefit of the busi- 
ness was acquired. An activity which 
as continuously in operation but had 


















the year under consideration there was 
o mining activity. That the. colliery 
was regarded as: an asset of a conti- 
nuing business all. along, even? during 
the period of. military. occupation, ts 
evidenced by the fact: that expenditure 
incurred by the. assessee during that 
period in respect of the colliery was 
allowed as a permissible deduction in 
its ineome-tax assessments. The expen- 
diture -of Rs. 1,61,742 under considera- 
tion In- the present case was also ex- 
difure laid out as part of the pro- 
cess of profit earning. The nature of 
the expenditure is clearly revenue in 
character. The High Court is right in 
holding that the eee is not of 
a capital nature. 


§ The appeal 
costs, 


is dismissed with 
Appeal dismissed. 


AIR 1980 SUPREME COURT 643 
(From: 1968 MPWR 817) 


N. L. UNTWALIA’ AND 
O. CHINNAPPA REDDY, JJ. 


Civil Appeal Nos. 537-539 of 1979, 
D/- 16-1-1980. 

The State of Madhya Pradesh: . Ap- 
pellant v. Shankar Lal and others, ete. 
etc.. ‘Respondents. 

M. P. Municipalities Act (37 of 1961), 
S.. 94 (1), (2) and (7) — Power of State 
Government to transfer any Officer or 
servant of Municipal Council — Ex- 
tends to - transfer. of Lecturers and 
teachers appointed im Schools — Sub- 
sec. (7) to be interpreted liberally and 
not in a restricted sense. 1968 MPWR 
817, Reversed. 

The lecturers and teachers appointed 
in the various Schools are undoubtedly 


BX/BX/A663/80/GDR 


` State of M.’P, v.: Shankar Lal 


‘been. some amendments -in 


S.C. 543 


the .officers and servants of the Munu- 
cipal Councils and- the State Govern- 
ment has the power to transfer them 
under S. 94 (7). (Paras 4, 5) 


‘The words “any officer or servant of 
a Council mentioned in sub-ss. (1) and 
(2)” occurring in sub-s. (7) does not 
mean “any officer or servant as enum- 
erated or specified in sub-ss. (1) and 
(2); that is to say, only Revenue Offi- 
cer, Accounts Officer, Sanitary Inspec- 
tor and an Overseer, a Revenue Inspec- 
tor or an Accountant only. No such 
restricted interpretation can be given 
to sub-s. (1) of S. 94. Other officers 
and servants who can be appointed 
by the Municipal Councils, either under 
sub-s. (1) or under sub-s. (2) are also 
the officers and servants mentioned in 
these sub-sections for the purposes of 
sub-s. (7). Theoretically, therefore, 
the power does exist in the State Gov- 
ernment to transfer them, 1968 MPWR 
817, Reversed. (Para 2) 


Mr. 5. K: Gambhir. . Advocate, ‘for 
Appellant; Mr, S. S. ‘Khanduja, Advo- 
cate, for Respondents, 


UNTWALIA, J.: These three 
appeals by special leave are from the 
common judgment of the Madhya Pra- 
desh High Court. allowing the Writ 
Petitions. filed by the six respondents 
and quashing the orders of their trans- 
fer made by the State Government in 
exercise of their power under S. 94 (7) 
of the Madhya Pradesh Municipalities 
Act, 1961, hereinafter called the Act. 
The respondents were employees of the 
Municipal Council, Sagar. They -were 
employed as Lecturers and Teachers 
in the various. Municipal Higher Secon- 
dary Schools run and managed by the 
said Municipal Council. Three orders 
were issued by the State Government 
on various dates in June, 1968 trans- 
ferring certain lecturers and teachers 
serving under a particular Municipal 
Council to the Schools run and manag- 
ed by another Municipal Council. The 
six respondents were transferred. by 
the said orders to various places. They 
challenged the order of transfer in the 


High Court on the . ground that the 
State Government had no power to 
transfer them under, S. 94 (7) of the 


Act. The. High Court had accepted 


their. contention and. hence these ap- 


peals. . 

2. We shall are the relevant pro- 
visions of S. 94 of the Act as they stood 
at the relevant time from the judg- 
ment of the High Court, There have 
the year 
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1973 with which we ‘are. not vee 
They read as follows : — ; 


“94, Appointment of staf :— - 

(1) Every Counci} having an annual 
income of five lakhs of rupees or more 
shall, subject to rules framed under 
S. 95, appoint a Revenue Officer: and 
an Accounts Officer and may appoint 
'- guch other officers and servants as may 
be necessary and proper for the effi- 
cient discharge of its duties, 


(2) Every Council not falling under 
sub-s. (1) shall, subject to rules framed 
under S. 95, appoint a -Sanitary Inspec- 
tor, an Overseer, a Revenue Inspector, 
and an Accountant and may appoint 


. -Buch other officers and servants as may 


be necessary and proper for the . eff- 
cient discharge of its duties: ' 


(7) The State ‘Government may 
transfer any officer or servant of: a 
Council mentioned - in sub-ss, (1) .and 
(2) and .in. receipt of total. emoluments 













exceeding one hundred rupees to any 
other Council,” 
‘High Court’ has daken the: view 


t the’ words “any officer or servant 
a Council mentioned in sub-ss,’ (1) 
dnd (2)” occurring in sub-s, (7) -mean 
“any officer or servant as “enumerated 
or specified in sub-ss, (1) and (2)” that 
to say, the: officers who can be trans- 
erred under sub-s. (7) are only Reve- 
ue Officer, Accounts Officer, Sanitary 
tor and an Overseer, a Revenue 
or an Accountant. ‘No other 
can be transferred. 
e do not think that the High Court 
this restricted inter- 


‘We must, however, hasten to add that 
îm case of employees getting small 
‘emoluments ‘the power seems’ to be 
meant to be sparingly exercised under 
Bome compelling exigencies of a parti- 
cular situation and not ag'a matter of 
routine. If it were to be liberally exer- 
cised, it will > create tremendous pro- 
‘lems and difficulties in the way of 
Mpl. employees getting small salaries. 
"There - may be hardly an employee 
‘serving: under añy ‘Municipal: ‘Council 


State: of: M. P; v- Shankar Lal.’ :` 


- in-sub-ss, (1) 


who- cannot be theoretically and -literal-. - 
ly covered by sub-ss, (1) and (2) and- 
subjected. to the exercise - of powe 
transfer under sub-a (7), 


g The High Court in ‘support. of its 
view has referred to sub-s, (4) of S, 94 
wherein only - the officers enumerated 
and (2) ‘are specified, 
Obviously the said sub-section does not 
cover the cases of other officers’ and 
servants as mentioned in sub-ss: (1) 
and -(2). The language: of sub-s,: (7). is 
in contrast to that of sub-s, (4y and, 
instead of lending support to the view 
of the the High Court, goes against it; - 


4.. It was T for thé 
dents that they are employees of the 
Schools run and managed by the Muni- 
cipal. Councils but not of-the Councils: 
themselves, © We'do not think that this 
argument has got’ any’ substance, Edu- 
cation department is one of the depart- 
ments’ of a’ Municipal Council. Duties of 
the Council ‘are enumerated in sub- 
sec; (1) of S. 123, cl. (vy which provides 
for “establishing and maintaining | pri~ 
mary schools.” Under S, 124 “a’ Coun- 


-cil .may, at its discretion,” provide ei- 


ther wholly or partly out of: the Muni- 
cipal property and fund, for all or any. 
of the following- matters, ` namely.:. 


(c) furthering educational objects,” Thus 


establishment and ‘running of. Higher 
Secondary Schools: by Municipal Coun- 
cils are envisaged under the Act and 
the ‘lecturers and teachers appointed in 
the various. Schools are undoubtedly - 
the. officers and servants- of” the - Muni- 
cipal Councils, - 


5. For the reasons stated above 
hold that the State Government ha 
the power’ to transfer the respondents, 
But it is not clear why the power 
exercised in the case of the respon- 
dents. In. any event, learned ` counsel 
for the appellant assured us that the 
State is more anxious for the correct 
ahem of the law engrafted in 

94 (7) of the Act than to -enforce 
the order -of transfer against. the 
respondents. In the result while clari- 
fying the position of law, we dismiss 
the appeals but make no order as. to 


‘Appeals dismissed, 


| , 
AIR 1986 SUPREME COURT. 645 
i : (From: : Bombay)’ ` ` i 
CON L; UNTWALIA AND 
O, CHINNAPPA REDDY, JJ, 
Civil , Appeal Nos, 216-217 of 1970, 
D/- 2 22-1-1980, 
Arvind '& Abasaheb Ganesh Kulkarni 
and others, Appellants v, Anna & Dhan- 


pal Parisa Chougule and jii Re- 
spondents, 


Hindu Law — Joint family = Sale 


of property — Enquiry into pressure on 
. estate — Necessity of. S. A. . 1232 =i 
1214 of 1961, D/- 3-12-1968 eae 
versed. 


When the csarigages is himself the 
purchaser. and when the greater por- 
tion of the consideration went in dis- 
charge of the mortgages, question of 
enquiry regarding pressure on ` the 
estate. would not arise at:al, Where 
ancestral property is sold for the pur- 
pose of discharging debts incurred by 
the father and the bulk of the proceeds 
of the.sale is so accounted, the fact 
that a small part of the consideration 
is'not accounted for will not invalidate 
the sale, AIR 1927 PC 246; AIR 1927 
PC 121; AIR 1929 PC 143. AIR 1967 
SC 574 Rel on; AIR 1964 SC 1385, 
Distinguished; S. A. Nos, 1232 and. i214 
of 1961, D/- 3-12-1968 -(Bom), Reversed. 

(Para 2) 


Cases Referred: Chronological Paras 
AIR 1967 SC 574 f & 
AIR 1964 SC 1385 5 
AIR 1929 PC 143: ‘1929 All Ly 561 3 
AIR 1927 PC 121 © eae 2 
AIR. 1927: PC 246 2 
1855) 6 Moo Ind App 393 (PC) 3 


0. CHINNAPPA REDDY, J.: — On 
April 15, 1930 Parisa Chougule, exe- 
cuted Exhibit 93, a deed ` of mortgage 
in favour of Ganesh Dattatraya Kul- 
karni (father of the appellants) 
aum of Rs, 1,600/- in respect of a single 
item of land. On August 25, 1933, Parisa 


Chougule executed Exhibit-92 ‘another 


deed ` of. mortgage . ‘in’ ‘favour. of the 
same mortgagee ‘for a sum of Rupees 
1,000/- in respect of 10 items of land 
including the land’ previously mort- 
gaged — under Exhibit 93. Both the’ mort- 
pages were. possessory mortgages 
it appears from’ the ¢évidence that the 
land was leased back to the mortgagor 
for a stipulated rent, Parisa Chougule 
died' doh June ' 15, 1934 leaving behind 


- "Second A Nos. 1232 and 1214 of 
1961, D/- 3-12-1968 (Bom), 


BX/BX/A887/80/CWM < . * 


~ 


` Arvind v: ‘Anna . 


. of. Rs.. 131/- and- executed - 


for ‘a0 


“but 
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him three sons, musa. an adult, and . 
Anna _ and Dhanpal, minors. On July: 11, 
1934, Bhupal borrowed a further sum 
a sirtiple 
mortgage Exhibit 91 in respect of the 
very 10 items. of land. covered by 
Exhibit - 92, On May 1, 1935, Bhupal 
purporting to act as the Manager af 


the Joint family and the guardian af 


his minor brothers executed a deed of 
sale Exhibit 90 in favour of Ganesh 
Dattatraya Kulkarni im: respect of four 


‘out of the ten items of land mortgaged 


under Exhibits 93, 92 and 91. The con- 
sideration for the sale was Rs. 3,050/- 
and was made up of the amounts ot 
Rs. 1,600/-,-Rs. 1,000/- and Rs. 131/- due 
under the three mortgages Exhibits 93, 
92 and 91 respectively and a‘sum of 
Rs. 200/- received in cash by Bhupal 
on the date of sale. Six of the items 
which were mortgaged were released 
from the burden -of the mortgages, On 
September 23, 1946, Anna, second son 
of Parisa, became a major, On Aug. 31, 
1951, Dhanpal, third son of Parisa, be- 
came a major, On . August 27, 1953 
Anna and Dhanpal filed the suit out 
of. which this appeal arises for a 
declaration that. the sale. deed dated 
May. 1, 1935 was not for legal necessity 
and not for the benefit of the estate 
and therefore, . not . binding on them. 
They also prayed that joint possession 
of their two-third. share may be. given 
to them. The trial Court found. that 
there was legal necessity for the sale - 
to the extent of Rs. 2,600/- only, that 
the consideration of Rs. 3,050/- for the 
sale was. Tem as ihe lands were 
worth about Rs. 4,000/-, that. there was 
no such compelling pressure on the 
estate ag to.justify the sale and there- 
fore, the- sale was not for the benefit 
of the family and- hence. not binding on 
the two plaintiffs. A decree was grant- 
ed in favour of the two plaintiffs for 
joint possession of two-third share 
of the lands subject to their paying a 
sum of Rs. 1,733 5 as. 4 ps, to the 
second defendant. On appeal by. the 
second defendant . the Assistant Judgé, - 
Kolhapur affirmed the finding of the 


‘trial Court .that there was legal neces- 


sity to the extent of Rs. 2,8600/- only, 
that. the.. value of the land was 
Rs. 4,000/- and that there was no. pres- 


sure on. the estate. justifying the sale. 


‘The Assistant Judge found that there 


was no evidence to show that the 
defendant made any bona fide enquiry 
to satisfy himself that there was suff- 


. , cient: pressure on the family, justifying 
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‘the sale... He however, held that the 
suit of the first plaintiff was liable to 
be dismissed as it was barred by limi- 
tation. He, therefore, modified- . the 
decree of the trial Court by granting a 
decree in favour of the second plaintiff 
‘only for possession of a one-third share 
in the lands subject to payment of a 
sum of Rs. 866.66 ps. to the - second 
defendant. The first plaintiff as well 
as the second defendant preferred 
second appeals to the High Court. The 
High Court: allowed the appeal filed hy 
the first plaintiff and dismissed the 
appeal filed by the second defendant. 
The legal representatives of the second 
defendant have preferred these appeals 
after obtaining special leave from this 


- Court under: Art, 136 - oF the Consti- 
tution, a E 
2. It is clear that these appeals 


have to be allowed. The facts” narrated 
‘above show that’ out of the considera- 
tion of Rs. 3,050/- for the sale there 
was undoubted legal necessity to the 
extent. of Rs, 2,600/-, ‘the total amount 
due under the two deeds of mortgage 
executed by the father of the plaintiffs. 
Out of the 10 items ‘of land which were 
mortgaged, only four were sold and the 
remaining six items were released 
from the burden of, the mortgagee, The 
family was also relieved’ from the buc- 
den of paying rent to the mortgagee 
‘under the lease back. Surely all this 
‘was for the’.benefit of the family. The 
value of the land sold under the deed 
of sale was found by. the Courts below 
to be Rs. 4,000/-.. Even’ if that be so, it 

cannot possibly be ‘said. that the price 
of Rs. 3,000/- was. grossly ` inadequate. 
It has further” to. be- remembered ` 
there’ ‘would have . “been ` continuous 
dealings between ‘the . family of the 
plaintiffs and the family of the second 
defendant, over a long course of years. 
In those circumstances it is impossible 
to agree with the conclusion of the 
Courts below that the sale was not 
binding on- the plaintiffs. |The Courts 
below appeared to think that notwith- 
standing the circumstance that there 
was legal necessity to.a large extent 
it was incumbent on the second defen- 
dant to establish that he made. enquiry 
to satisfy himself that there was suffi- 
ient ‘pressure on the estate which jus- 
tified the sale. We are tmable to see 
any substance in the view: taken by the 
Courts. below, When the. mortgagee: .is 
purchaser and when the 
= portion of the consideration 
_{went in discharge of the. mortgages we 
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that- 


pose of securing any benefit ` 


A. L R. 
do not see how any question of engi 
regarding pressure on the ‘estate woul 
arise at all. Where ancestral property 
sold for the purpose of discharging 
debts incurred -by the father and the 
bulk of the proceeds of the sale is 
accounted, the fact that a small part 
of the consideration is ‘not accounted 
for will not `, invalidate. the’ sale. in 
Gauri Shankar’ v. Jiwan ` Singh, AIR 
1927 PC 246, it was found that 
Rs, 500/- out -of* the price of Rupees 
4,000/- wag not fully accounted for and 
that there was legal necessity for the 
balance of Rs. 3,500/-. The Privy Coun- 
cil held that if the purchaser had act- 
ed honestly, if- the .existence of a 
family ` necessity for..a sale was made 
out and the price was not unreasonably 
low, the purchaser was not bound to 
account: for. the application ‘of the 
whole of the price: The sale was up 
held. In’ Niamat Rai v. Din Dayal, AIR 
1927. PC 121, the Manager of a. joint 
family sold . family- property for 
Rs. 43,500/- to satisfy Adie debts 
of the extent of Rs. 38,000/-.. was 
held that it. was sufficient i ices 
the sale without ‘showing how me bal- 
ance had been applied. 


3. In Ram Sunder Lal v. Lachhmi 
Narain, AIR 1929 PC 143,. the ‘vendee 
the sale in whose favour wag ques- 
tioned 14 years -after the sale, was. abla 
to prove legal necessity to the. extent 
of Rs. 7,744/- out of a total price of 
Rs. 10, 767/-, . The Privy Council after 
quoting a passage from the well-known 
case of Hunoomanpershad Pandey v. 
Mt. Babooee Munraj. Koonweri, (1855) 
6 Moo Ind App 393 upheld the sale. 


4, The principle . of these decisions 
has been approved. by . this -Court . in 
Radhakrislmadas v., Kaluram, AIR 1967 
SC 574. l p 


5, The. learned counsel for the re 
spondents ‘relied upon’ the decision of 
this Court in Balmukund v. Kamla 
Wati, AIR 1964 SC 1385. That was a 
suit- for specific performance of an 
agreement of sale. . executed by the- 
Manager of the . family without | even 
consulting the. other adult. members ‘of 
the family. The object of the sale was 
not to discharge any, antecedent debts 
of the family nor was it for the pur- 
to the 
family. The. only reason for the sale of 
the land was that the plaintiff wanted 
to consolidate hig own holding. : The 
Court naturally found ‘that there. was 
neither legal necessity’ nor ‘benefit ` to- 
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the estate by the proposed ‘sale: and the 
agreement therefore, could not be: enr 
forced. We do. not see what relevance 


this case has to the facts of the pre~- 


sent case. We . accordingly allow the 
appeals and damas the suit with cost 


throughout. 
pi i Appeals allowed. 
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(From: Alahabad)* 


N, LL UNTWALIA AND 
O. CHINNAPPA REDDY, JJ. 

-Civil Appeals Nos. 559- -560 of 1970, 
D/- 21-1-1980. ` 

Harish Chander Nigam, ‘Appellant v. 
State of Uttar Pradesh and others, Re- 
spondents, 

Defence of India Act (1962), S. 35 (1) - 
— Enquiry under — Scope of — Facts 
anterior to requisition — Investigation 
of — Not warranted. 

The inquiry envisaged under. suo- 
section (1) of Section 35 is necessitated 
only if facts and events taking place 
after requisition necessitate it. Other- 
wise not, A summary and prima facie 
inquiry may be made under sub-section 
(1) and property may be released in 
favour of the person who may. be en- 
titled to the possession of it in the 
opinion of the Government. Of course 
such a decision would be -subject to the 
adjudication of. the rights of. the parties | 
in accordance with sub-section (2). 
Facts anterior to the requisition are not 
necessary to be investigated for release 
of the property because the property 
has to be released in favour of the 


person from whom possession wag taken. 


If it were not so then it would be en- 
larging the scope of the inquiry en- 
visaged under sub-section (1) of Section 
35 and the power of the. Government 
to - adjudicate ~ upon anterior title of 
the various claimants tothe property. 
This is not. the scope of the inquiry. 
(Para 7) 
Mr. R. K. Gua Sr. Advocate (Mr. 
V. J. Francis,- Advocate :with him), for 
Appellant; Mr. G N.  Dikshit, Sr. 
Advocate (Mr: O. P. Rana, Advocate 
with him); 
Madan Bhatia, 
for Respondents. __ 
UNTWALIA, J. ‘—”- These two. ap- 
peals by special: leave have been heard 


*Special Appeals Nos. 511 and $12. of 
1988, D/- 24-1-1969 (All). 
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‘Advocate ` (for No. 5), 
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together as.. common- questions of law — 
and fact are.involved in them, We shall 
-state the facts. of Civil. Appeal No, 539 
of:1970 in which the appellant is Shri 
Harish Chandra Nigam. .The facts of 
the other appeal viz. Civil Appeal No, 
560-of 1970. in which the appellant is 
Shri Amar Singh are almost identical 
except one which shall be stated here- 
inafter. .The plot ‘concerned in Nigam’s 
appeal is plot No.- 80 and in the other 
appeal it is plot No, 6. Nigam made an 
application to the Director of Industries, 
Uttar Pradesh: for allotment of the plot 
to him for industrial purposes. By an 
order dated November 22, 1956 the ap- 
“provisionally accepted 
subject to the final approval of Govern- 
ment.” Finally he was informed by 
the Manager of Industrial Estate, Kalpi 
Road Kanpur in his letter dated 31-10- 
1962 “that the State Government has 
not approved the allotment in your 
favour and the provisional allotment 
made-in your favour stands cancelled.” 
But it appears after the provisional 
allotment, Nigam was put in possession 
of the land. Steps were to be taken for 
his’ eviction after giving information as 
to the.‘cancellation of the allotment Mm 
the letter aforesaid dated 31-10-1962. 
But before these steps were taken -and 
possession was recovered from him the 
District Magistrate, ` Kanpur requisi- 
tioned the plot under Section 29 of, th? 
Defence ‘of India Act, 1962, hereinafter 
called the Act. This. order is ` dated 7-12- 
1963. The order reads as follows:— 


“Whereas in my opinion it is neces- 
sary and expedient to requisition unit 
No. 60 in the Government Industrial 
Estate, “Kanpur specified below, of 
which you are the person in possession 
for efficient conduct of Military opera- 
tions, > %& 


And ilies the powers of requisi- 
tioning under Section 29 of the Defence 
of India Act, 1962 (Central Act No. 51 
of 1962). have been conferred on me by 
the Government’ of Uttar Pradesh under 
Notification No, .5589/TB-I-LA/63, dated 
January 14, 1963 issued by Revenue 
(Bi Department-/I B, Bhardwaj, Dis- 
trict Magistrate, Kanpur hereby requi- 
sition the aforesaid Unit and order that, 
possession thereof be delivered by 
11-12-1963 to the General Manager, 
Ordnance Factory, Kalp: Road Kanpur, 
after removing therefrom any turni- 
ture or other articles. 


i furter order that the Tahsildar Kan-. 


- pur shall arrange for: the delivery of 


possession - of -the aforesaid unit to the. 
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General .. Manager, Ordnance - Factory, 
' Kalpi Road, Kanpur at the errs of 
the period indicated above, if the pos- 


session is not delivered in compliance 


of the above order.”. - 

2. Pursuant to the above order pos- 
session was taken from appellant Nigam 
“on January 2, 1964 and was handed 
over to the General Manager, Ordnance 
Factory, Kanpur. No steps were taken 
by the Industries department for tak- 
_ing formal or symbolical possession of 
the plot in question after it was requi- 
sitioned’ by the District Magistrate. 
Then came the derequisition order 
passed by the District Magistrate under 
Section 35 of the Act on 20-11-1967. In 
passing it may be mentioned here that 
the appellant had kept his stores in 
two of the: rooms standing in the and. 
But this fact is not very material | for 
the purpose of deciding the matter in 
issue before us: 


3. The de-requisition order readg aS 


follows:— 


“Regarding requisition. of Unit “No. 5 
and 60 Industrial Estate for starting 
Artisan Training School by the Ord- 
nance Factory, Kalpi Road, Kanpuan 


ORDER 


"Whereas. the property specified in the 
schedule hereto appended was requisi- 
tioned by the order of the District 
Magistrate, Kanpur- dated 7-12-1963 
until further order. 

- And whereas it has now been decid- 
ed that the said property shall | be 
released from requisition with imme- 
diate effect. l 
Now, therefore,. in exercise of the 
powers conferred by sub-section (1) of 
Section 35 of the Defence of India Act, 
1962 (Act No.: 51 of 1962), I, S. 8S. 
Sidhu, District Magistrate, Kanpur bė- 
ing the competent authority hereby 
declare that the said property is re- 
leased from requisition, and hereby 
specify. the Director of Industries, Kan- 
. pur, as the person to whom the pòsses- 
ae ee PORY shall be 
given. 


4,” ‘Thereupon the petitioner filed a 
- writ petition in the Allahabad High 
Court .to issue -a writ. in. the nature of 
mandamus against . the respondent 
directing to deliver possession of the 
property in dispute to the appellant and 
not to deliver possession to any other 
person. It appears, however, that pos- 
session of the property had been given 
to the Industries department. The peft-. 


tioner unsuccessfully- prosecuted.: his writ. 
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‘ernment it is “necessary or 
‘to do for securing the detence of India, 


ance -of public order ‘or 
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' petition before: the ‘learned #inglé Judge 
-of the High Court. Ha: failed in appeal 


also, Hence the present appeal.. ' 

5. One extra fact which ‘need be 
mentidned ‘in regard to the case of 
Amar. Singh is that after =e 


‘and after possession of the plot’ 


taken by the Industries department - vof 


‘the Government of Uttar Pradesh the 


plot was -allotted to Mrs. B. K. Anand, 
respondent No. 5 in Civil Appeal’ No, - 
560 of 1970. The other tacis of ms casa 
are identical. ' 


6. Learned - ee for the ‘dei 
lants submited before ug that irrespec- 
tive of the disputed question of- fact 
whether there was final allotment - in 
favour of the appellant. or not, sincs 
requisition order had heen served ‘on 


‘him and possession had -been taken 


from him, the property ‘and its posses- 
sion on de-requisition ought to have 
been released 1 to him, I¢ could not. be 
made infavour ofthe Industries depart- 


‘ment. Learned counsel for the‘ Staté,:on 


the’ other. hand, submitted that ‘since the 
appellant had no semblance of. right, 
title or interest left in the plot after 
cancellation of the provisional allotment 
in his favour he had no locus standi to 
ask for a writ of mandamug -for .deli~ 
very of possession of the plot’, to him. 
Direction was given for releasing . the 
plot in favour of the Industries depart- 
ment and if. the appellant is so advised 
he, may recover of the pict 
on establishment of his right, title. or 
interest in the plot in a competent 
court in accordance with sub-section (2} 
of Section 35 of the Act. It was further 
submitted in case of Amar Singh that 
the plot had been allotted to Mrs. B.K. 
Anand and- she cannot be dispossessed 
now. ; 


7. We- ghall read the two provilon 
first and enunciate the law engrafted in 
them and then proceed to pass the final 
orders in the two appeals as their re- 
spective facts and OPEENS may 


warrant, | 
Sections 29 -and .36 read ag follows 
“29. (1) Notwithstanding - anything 


contained in any other law for the time 
being in force, if in the opinion of the 
Central Government or the State Gov 
expedient: so 
civil defence, ‘public safety, -mainten- 
efficient `: con» - 
duct of -military operations, or for :‘main- 
taining ‘supplies and gervices. essential 
‘to the life of the commiunity,that:-Gov- 


4988.) Harish Chander v; Statesof U Prvic — .- ` S.C. 649 


- ernment may. by..order in writing requi- - 
= aoa my immovable: peoperty sid May: 


make such further -orders as appear : to 
that Govenment to be necessary, or 
expedient in connection with the requi- 
sitioning : 

Provided that no property or or part 
thereof which E E eh og used by 
the public for religious worship shall be 
requisitioned, l 


(2) The requisition shall ba effected 


by an order in writing addressed to the 


person deemed by the Central Govern< 
ment or the State Government as the 
case may be, to the owner or person in 
possession of | the. property, and such 
order shall be served in the prescribed 
manner on tha penne te: eee 
addressed. . jo 

(3) Whenever any property’. is requi- 
sitioned under sub-section (I1), mathe 
period of such requisition shall not ex- 
tend beyond the. period for which such 
property is required for any of the 
purposes mentioned in that sub-section. 


35, (1) Where any property requisi- 
tioned under Section” 29 is to be reléeas~ 
ed from such requisition, the Govern- 
ment by which or under whose autho- 
rity the- property was requisitioned of 
any person generally or specially au- 
thorised by it in this behalf may, after 
such inquiry, if any, asit or he’ may in 
any case, consider necessary to make 
or cause to be made; specify by order 

. in writing the person to whom posses- 
sion of the property shall be given and 
such possession shall, as far as practi- 
cable, be given to the person who’ ap- 
pears to the Government or, as the 
case may be, the person authorised as 
aforesaid, to be entitled to the posses- 
sion ofthe ‘property at the time such 
order is made, 


(2) The delivery of possession of the 
property to the person specified in the 
order under sub-section (1) shall be a 
full discharge of the Government from 
all liabilities in respect of the property, 
but shall not prejudice by any rights 
in-respect of the ‘property which any 
other person may be entitled by due 
process of law to enforce against the 


peoi fo nee Pee ee 


perty is delivered.” 


The requisition < Was effected by an 
nan in writing addressed to the person 
in -possession of the property in accord- 
ance with sub-section (2) of. Sec, 29. 
e-may not be the owner of the pro- 
þorir But on requisition . possession was 
aken--from:: him... The- inquiry: envisaged 


under sub-s.:-(1) of S.: 35.is necessitat- - 
ed. only- if facts and peas tak- 
ing. place after requisition necessitate 
it. Otherwise not, As: for example, sup- 
pose, possession. of a property is taken 
from X and after requisition he dies 
and dispute starts between his heirs as 
to who is entitled. to get- back .the pro~ 
perty. A summary and prima facie m- 
quiry may be made under sub-section 
(1) and property may be released in 
favour of, the person who may be en- 
titled to the possession of if in the opi- 
nion of the Government. Of course such 
a decision would be subject to the ad- 
judication of the rights of the parties 
in accordance with sub-section (2). 
Facts anterior to the requisition are 
not necessary to be investigated for 
release of the property because: the pro- 
perty has to be released in favour of 


. the person from whom possession was 


taken, If it weré not go then it would 
be enlarging the scope of the inquiry 
envisaged under sub-section (1) of Sec- 
tion 35 of the Act and the power of 

e Government to adjudicate upon 
anterior title of the. various claimants 
to the property. This is not the scope 
of the inquiry, It is, therefore, clear 
to us that technically speaking ona 
correct interpretation of gin law the 
property on. de-requisition ought to 
have been released in favour of the 


two appellants in the two appeals from 


whom possession was taken at the time 
of requisition, But on the special facts 
of these two appeals we do not feel 
persuaded to make our unqualified or 
unconditional order in these appeals 
filed on granf of special leave under 
Art. 136 of the Constitution as justice 
requires only a qualified and condi- 
tional order, It ig plain on the facts 
placed before us that there was no final 
allotment of the plots in favour of the 
appellants. The allotment was only 
provisional subject to the approval of 
the Government. Possession had been 
given to them and before requisition 
the Industries department had not re- 
covered back possession of either of the 
two plots, In. such a situation we make 
the following, orders in ‘the two appeals 
separately, 


Civil Appeal ‘No. 559 of 1970 
8 The possession of plot No. 60 is 


‘directed to. be | delivered: fo appellant 


Nigam within a period of six months 
from today. If - during the said period 
of six months. the - Government takes 
adequate and legal. steps for taking 


- ‘back -formal possession of. the plot from 
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him, then possession need not be deli- 
vered back .to Nigam. But on 
failure to do so our direction will held 
good and possession of plot No. 60 will 
have to be given to Nigam subject.. to 
its recovery back by the’ Government 
even later, It -will be open to the ag- 
grieved party, if necessary, to initiate 


a proceeding in accordance with sub- 


section (2) of .Section 35. We- allow this 
appeal in part to the extent and. in 
the manner indicated above. 

Civil: Appeal No. 560 of 1970. 

8. Since in this case - allotment of 
the plot was made in favour of Mrs. 
B. K. Anand, we do not consider it 
just and expedient to direct the Gov- 
“ernment to take steps for completing 
the formality of taking possession and 
to dispossess Mrs. Anand. On the special 
facts of this case we dismiss this ap- 
' peal in toto. 

- 18. There will be no order as to 
posts in either of the appeals. 

Orders accordingly. 
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N. L. UNTWALIA, P. N. SHINGHAL ` 
“AND A. D. KOSHAL JJ, | 
Dj- 


Civil Appeal No, 253l of 1969, 
¥-11-1979. . 

State Bank . of Travancore, Appellant 
v. The Goodland Fan anons (P) es 
cs ara 


` Banking Regulation Act (1949), Sec- 
tion 45 (2) and (10) — Travancore Chit- 
ties Act (26 of 1120), Ss. 38, 41 — Kot- 
tayam Orient Bank Lid. (Amalgamation 
with State Bank of Travancore) Remo- 
val of Difficulties Order 1961 — Vali- 
dity of order — Held order did not fall 
outside scope of power conferred on 
Central Government under S. 45 (10) 


— Decision, D/- 20-1-1969 (Ber), Re-. 
versed 
The Plaintiff (Company) . became. ‘a 


subscriber to a monthly. Chitty run by. 
Kottayam Orient Bank. (Orient Bank) 
as foreman. The. Company was to pay 
a sum of Rs.. 20,000/- in 80 monthly 
instalment of Rs. 400/- each. The con- 
duct of the Chitty was governed by 
the various i ions of the Chittles 
Act. The Company paid the first instal- 
ment due from it. Three other instal- 
ments were paid by the Company on 
10-10-1960, 10-11-1960 and 10-12-1960 
to the foreman. On 10-12-1960 an auc- 
tion. was held for the price amount for 
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State Bank of Travancore v. Goodland Plantation 


thelr 


ALR: 


which the Company was. declared to be 
the successful bidder, it having elected 
to accept a sum of Rs, il ,075/-, in -lieu 
of the full. amount of Rs. 20,000/-, The: 
prize -amount was to. be paid .to- the. 
Company a month later, ie on _ the 
10th of January, 1961, (When the fifth 
instalment was to become - payable) sub-. 
ject to. the Company. furnishing poten 
for the continued performance of. 

part of the variola in future, Hones 
before that stage was reached, the 
Central Government, on ` 17-12-1960; 
imposed a moratorium on the Orient. 
Bank under Sec. 45 (2): of the Banking: 
Regulation Act, 1949, with the conse- 
quence that the Orient Bank had to 
suspend all business activity. The mora- 
torium was enforced originally for the 
period ending with the i8th of March, 
1961, which was later on extended up 


. to 16-6-1961, The suspension of business 


resulted in the conduct of the chitty 
being discontinued so that under sub-' 
section (2) of Section 39 of the Chitties 
Act read with Sec. 41. thereof as alse 
Clause (14) of. the variola, the  chitty 
stood terminated and the Orient Bank 
in its capacity as the foreman of the 
chitty incurred. the obligation to pay. 
back all the contribution made by non- ` 
prized subscribers. A, -scheme was pre- 
pared under Sec. 46 (7) of Banking 
Regulation -Act for the amalgamation 
of the Orient Bank. with the State 
Bank of Travancore. The Scheme pro- 
vided that all the assets and liabilities 
of the Orient Bank would. stand trans- 
ferred , to. Travancore. Bank. Subsequent- 
ly the Central Government | the 
impugned. order to- obliterate the ter- 
mination of Chitties resulting from 
suspension. thereof by reason of. the 
moratorium.. The Company instituted a 
suit claiming refund of the instalments 
paid by it with interest. 


Held, that. the order fell wthin the. 
ambit ‘of Sec. 45. (10): and the suit was 
not maintainable. Decision Di- 20-1- 
19869 (Ker), Reversed. (Para 9} 


' The special provision’ for the chitty: 
business in the Scheme cannot be re“ | 
garded ‘as redundant and it was obvi- ` 
ously made with a purpose which, in: 
the circumstances of: the case, could be ` 
nothing more or less than to provide! 
for the continuation of the chitties in 
supersession of: their termination. No 
other reasonable . explanation- of that 
special -provision appears to be possible. 
And if that be so, the entire reasoning. 
adopted in. the impugned. judgment’ 
for arriving at the conclusion that . the. 
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order was beyond the scope of. -sub-sec- 
tion (10) of Sec. 45 of the Banking Act 
would become unacceptable; for, in- that 
case, the difficulty which the impugned 
order sought to overcome would be- 
come very real so that the Central 
Government would be fully competent 
under the provisions of that sub-section 
to-pass an order removing that diffi- 
culty and the order actually passed 
could not be considered to be inconsis- 
tent with: the provisions of ‘the Sche- 
me to any extent or in any manner. 
(Para 8) 
Cases Referred: Chronological Paran 
AIR 1954 SC 569 : 5 
AIR 1951 SC 332 ; 7 ‘6 


KOSHAL, J.:— For a proper appre- 
ciation’ of the dispute giving rise to 
this appeal by special leave against 
the judgment’ dated 20th of Janu- 
ary, 1969, of a Division Bench of 
the High Court of Kerala, a refe- 
rence to various provisions of the Tra- 
vancore Chitties Act (hereinafter called 
the ‘Chitties Act’) being Act XXVI of 
1120 (which year corresponds to years 
1944 and 1945 of the Christian era) ‘is 
necessary. ‘| Clause (2). of Section 3 of 
the Chitties Act defines a ‘chitty’ thus: 


. "A ‘chitty’ - _means ‘a transaction by 
which one or more persons hereinafter 
¿called the. foreman or foremen enter 
‘into -an agreement with, a number of 
persons, that every one of the contract- 
ing parties shall subseribe a . certain 
amount of money. or quantity of.. grain 
‘by periodical instalments for a certain 
definite. period..and. that each:in his 
turn, ,as determined by lot:..or- by. auc- 
tion or in such other manner as. may 
be provided for in the variola, shall be 
entitled. to. the prize amount.” -: _. 


“Chitty amount” is: defined in~ clause 


(8) of Section 3 to mean the sum total- 


of the contributions payable by all the 
‘subscribers -for any ‘instalment without 
any deduction for- discoimt: In clause 
(4) the terms ~ ‘discount’ is stated -to 
mean the amount of money or quantity 
of grain which a prize winner has 
under the. terms of the variola, to fore- 
go’ for payment of | veethapalisa: fore- 
man’s commission:or other. expenses. A 
‘foreman’'-as per clause (6) is the per- 
son who, under the. variola, is .réspon- 
‘sible for the conduct -of the chitty. 
Variola’ 'is ‘defined in clause (14) to be 
‘a document” containing the articles :of 
agreement: - between the: foreman and 
the subscribers “in relation. to- the: ‘chitty 
‘while, under’ clause (15) ‘veethapalisa’ 
is the share of a: subscriber in ‘the’ dis- 
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count available under the variola for 
reteable distribution. among the ‘sub- 
scribers at each instalment of the 
chitty. ‘Prize amount’, says clause (9), 
means the chitty. amount reducea by the 
discount, i 

Section 9 enumerates 13 particulars 
which a variola must contain and they 
are, ` * 4 

.(1) the full name and 
every subscriber, 

», (2) the number of tickets or the frac 
tion thereof held by each subscriber; .. 

{3) the number of instalments and the 
amount: payable for each ticket at every 
instalment; 

` (4) the date on which the chitty is to 
‘begin and the date’ on which it is to 
terminate; 

(5y the -mode of ascertaining ‘the prize 
Winner at the successive instalments; 

_ (6) the, amount of discount which a 
prize winner at any instalment has to 
forego: . 

(7) the mode and proportion in which 
the discount is distributable by way of 
veethapalisa, forman’s commission and 
other allowance, if any; 

(8) ) the time and place at which ‘the 
chitty is to be conducted; 

(9) the instalment at 
foreman is to get the prize; 

(10) the approved banks in which 
chitty moneys shall be invested by the 
foreman under the provisions of the 


residence of 


which the 


. Act; 


(1D. the consequence. which a non- 
prized. or prized subscriber, -or the 
foreman, will be able to in case of any 
violation of the variola; 


(12) the nature and particulars of the 
security offered by the foreman under 
Section 17; and 


' (13) any other particulars that may 
from time to time be prescribed by the 
Government. - 


Section `14 deals with the time and 
place where the drawing of prizes in 
a chitty shall be conducted.. Sections 17 
to 24-relate to the rights and liabilities 
of a foreman while the next three gec- 
tions following provide for non-prized 
subscribers, Sections 29 to 32 embrace 
provisions regarding prized subscribers. 
Sections 38, 39. -and 41 relate to termi- 


nation `of chitties “and, may be repro- 


duced here with advantage: 

-."38. (1) When a foreman dies or 
becomes of unsound mind his legal re- 
presentative or his guardian as the case 
may: be, shall, in the absence of any 
provision in the variola to the--contrary, 
take’ the ‘place of the foreman and have 


+ 
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the right to continue the. chitty or. to 
make suitable arrangements for the fur- 
ther -conduct of the chitty, a 


(2) When a foreman is adjudicated an 
insolvent under the: law « relating -to 


insplvent debtors for the time being in 
from the chitty. 


force or withdraws 
under Section 24 or. fails to conduct the 
chitty at any instalment or any other 


date before the. next ‘succeeding instal-- 


ment as may have been agreed upon by 
a special resolution in that behalf, any 
one or more of the non-prized sub- 
scribers authorised by.a special resolu- 
tion may, in the absence of any provi- 
sion in the variola for the. future con- 
duct of the chitty, take the place of the 
foreman and have the right to continue 
the chitty or to make suitable arrange- 
ments for the Turiher conduct of the 
chitty.” 


. "39. A chitty shall deemed to tavë 
terminated only— 

(1) When the period fixed in the 
variola or the period as altered by a 
subsequent special resolution for the 
duration of the chitty has expired, or 
_ (2) when the legal representative of a 
deceased foreman or the guardian of a 
foreman of unsound mind or the sub 
ecriber or subscribers selected therefor 
fail to conduct the chitty or make 
suitable arrangements for the further 
conduct of the chitty as provided for 
in Section . 38 1 


Provided however that if there are 
more foremen than one and one od 
more’ such’ freien are living and aré 
not disqualified to act under Section 38, 
the chitty shall not be deemed to have 
terminated under this clause if there 
is provision In the variola enabling the 
remaining foreman or foremen to con 
duct the chitty or if the non-prized 
subscribers agree by a special resolu- 
tion to the conduct of the chitty by the 
remaining foreman or foremen.” _ 

» "41. Except in. the. case -of- clause (1) 
of Section 39,. 
seriber shall, unless otherwise. provided 
for. in the variola. and subject to the 
provisions. of Section 27, be entitled to 
get back his contributions at the ter- 
mination of the chitty without any 
deduction. for 

ceived by him,” 


: 22. The facts are widma and 


may . be briefly stated. The plaintiff, 
the Goodland. Plantations (P) Ltd., 
(hereinafter referred to as the ‘Com 


pany’) became a subscriber to a month- 
‘ly chitty run’ by: the Kottayam: Orient ` 


_ every non-prized. sub- - 
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Bank Limited -('the Orient: Bank’ - for 
short).as foreman, -The Company was 
to pay like .all other subscribers a sum 
of Rs. 20,000/- in 50- monthly instal- 
ments of Rs, 400/- each, The conduct 
of the chitty was governed by variola 
exhibit P-1, apart from the various 
provisions of the Chitties Act, The 
chitty started on the 10th of September 
1960, when the Company paid the first 
instalment due from it, Three other 
instalments were paid by the Company 
on 10-10-1960, 10-11-1980 and 10-12- 
1960 to the foreman, On the date last 
mentioned an auction was held for. the 
prize amount for which the Company 
was declared to be the successful bid- 
der, it - having elected to accept a sum 
of Rs. 11,075/--in- lieu of the full 
amount of Rs, 20,000/-. The prize 
amount was to be paid to the Company 
a month . later, Le, on the. 10th of 
January, 1961, (when the fifth instal~ 
ment was to ‘become payable} subject 
to the Company security for 
the continued performance of. its: part 
of the variola in future, However, be~ 


‘fore that stage was reached, the- Cen- 
Governmen 


tral t, on the 17th of. Decem- 
ber, 1960, imposed 'a moratorium’ on the 
Orient Bank under Section 45- (2) of: 
the Banking. Regulation Act, 1949, 
(hereinafter . referred to as ‘the Bank- 
ing Act} with the consequence that 
the Orient Bank had to suspend all 
business activity, The moratorium was . 
enforced originally for the period ‘end~ | 

ing with 18th of March, 196) which 

was later on extended upto the 16th of 
June, 1961, (exhibits D-1, D-2 and D-4), 
The suspension of business resulted in 
the’ conduct of the - chitty being dis- 
continued so that under sub-section (2) 
of Section 39 ‘of: the Chitties Act read 
with Section 41 thereof.as also clause 
(14) of the variola, the chitty stood 
terminated and the Orient Bank in its 
capacity as‘ the foreman. of the chitty 
incurred the obligation to pay. back all 


the santributions . made. by non-prized - 
subscribers, Pek ae 
"On the a ‘of May: Le ‘the .Cen- 


tral Government sanctioned wmder gub- 


‘section (7) of Section 45 of the Bank~ 


ing Act a Scheme prepared by the 
Reserve Bank of India under. sub~sec- 
tions (4) to (6) of that section-for the 
amalgamation of the-.Orient Bank with 
the State -Bank of Travancore: (herein~ 
after called the ; ‘Travancore’ Bank’), 
The Scheme inter alia that all 
the assets and liabilities of the -Orient 
Bank: would stand tratisferrdd’ to -the 
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Travancore- Bank with effect from the 
17th of- June, 1961, In relation. ‘to 
chitties the Scheme laid down: 


“If the transferor ‘bank was acting 


immediately before the prescribed . date . 


as a foreman in respect of any kuri oF 
chitty as defined: in’ the Travancore 
Chitties Act (XXVI of 1120) or the 
Cochin Kuries Regulation (VII of: 1107) 
the rights, duties and obligations in 
relation to the kuri or chitty shall be 
regulated -in accordance with the fol- 
lowing provisions, namely, 


(i) the transferee bank shall become 
the foreman of the kuri or chitty and 
ehall continue to exercise all powers 
and to do all such acts and things as 
would have been exercised. or done by 
the transferor bank, in so- far as they. 
are not inconsistent with this scheme; 


(ii) the funds, if any, of the kuri or 
chitty lent: to or. deposited” with: the 
transferor bank, or otherwise due from 
that bank to the. kuri or -chitty shall 
be transferred to the transferee’ bank, 
and the liabilities corresponding to 
such - funds shall also. be payable by 
the transferee bank in accordance with 
the’ other provisions of this scheme; 


(iii) if on the prescribed ‘date the 
transferor bank in its capacity as the 
foreman of any kuri or chitty has de- 
posited any security for the due per- 
formance of its duties and obligations 
ini relation. to the said kuri or chitty, 
the said security shall continue to be 
available for the purposes for which it 
was intended, but shall if and to the 
extent that it is subsequently “Teleased 
be transferred to and vest in the trans. 
feree bank provided that the said 
security or as the case may be, the 
surplus, if any, after providing for. the 
discharge of the. duties or “obligations 
in’ respect. of the kuri or chitty shall 
be valued and. utilised for the purposes 
a this scheme.” 


“Later -on it was realised’: that the 


Travancore Bank would not ‘be able to 
continue the  chitties- for which the 


earlier because those ~ 
terminated owing to ne failure of the 
Orient. Bank to continue to conduct 
them by reason of the moratorium; and 
in ‘order to cross this hurdle the Cen- 
tral: Government passed another order 
dated -the. 4th of Dec, 1961, which was 
described as the Kottayam Orient Bank 
. (Amalgamation with the State 


Bank’ of Travancore) (Removal of DiM- 


eulties) --Order, :1961,, That. order. (here- 
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chitty. shall be deemed to. 
extended by the. period referred to in 


‘words “the 31st March, 1962” - 


‘December, 1980, to the 


inafter . called the - ‘impugned at 
was passed: under sub-s, (16): of S. 

of the Banking ‘Act and its relevant 
portion ig extracted.. below :- 

"2, Notwi anything con- 
tained in the Travancore Chitties Act 
or the Çochin- Kuries Regulation, the 
suspension of any kuri or -chitty for 
the period from the 18th December, 
1960, to the 3ist December, 1961, of 
for any part of that period and any 
consequent prolongation of the kuri 
or-chitty shall ‘have effect as though 
the articles in the variola(s) were al- 
tered or added to-for that purpose by 
special resolution (s) of the subscribers 
of the. kuri or chitty and as though 
the. relevant provisions, if any, of the 
Travancore Chitties Act or the Cochin 
Kurieg Regulation were complied with, 
and notwithstanding anything contain- 
ed in the Travancore . Chitties Act or 
the - Cochin Kuries. Regulation, the 
failure. of the foreman to conduct the 
kuri or chitty during the said. period 
shall not be deemed to have terminat- 
ed the kuri or chitty, 
| “3, Notwithstanding anything con- 
tained in the variola(s) the -period 
fixed for the duration of the kuri ot 
have been 


2 above. 


. “4. Notwi thstanding. anything con- 


tained in the ‘Travancore Chitties Act 
or the Cochin Kuries Regulation, the 
State Bank ghall continue the kuri or 
chitty as if the provisions, if any, of 
the said Act or the. said Regulation 
relating to continuance of the kuri of 
chitty have been complied . with. l 

“5. All the,, words . and expressions 
‘used. herein but not defined shall have 
the meanings respectively assigned to 
them in the Travancore Chitties Act, 
or as the case’ may be, the Cochin 
Kuries Regulation.” 


By another order dated the 15th of 
J anuary, 1962, (Exhibit P-4) the im- 
pugned. order was amended so that the 
were 
substituted for the words “3lst of 
‘December, 1961” occurring in “para 2 


‘thereof. 


The effect of the | impugned order as 
amended by order. Exhibit P-4. was to 
obliterate the termination of the chit- 
ties as resulting from the... suspension 
thereof by reason of the. moratorium 
during the period from the. 18th of 
31st . of: March, 
1962, and to ‘enable the Travancore 
Bank. to., continue those chitties as it 


. ‘Act, which 
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there had been: no suspension thereof 
at any point. of time so that they could 
be continued as if the relevant provi- 
sions of the Chitties Act and the rele- 
vant variolas had throughout’ been 
complied with. ; : 

3. The litigation started‘ with a’ suit 
instituted by the Company on the 6th 
of ‘December, 1961, claiming refund of 
the four instalments ‘paid by it. along 
with interest. No reference was made 
in’ the plaint to -the impugned order 
presumably because the Company had 
no knowledge of the existence thereof 
as it had been passed only a couple-of 
days ` before- the suit' was filed. - coe 
claim of the Company was - based ` 
‘the averment that - the” Orient- Bank 
had failed to conduct” -the chitty to 
which the ‘Company had subscribed, 
that the-chitty had come to a termi- 
nation by reason of the default made 
‘by the Orient- Bank, that the Orient 
‘Bank. had in consequence become ‘liable 
for payment back to the -Company of 
the instalments deposited by it and 
that the Travancore Bank (the sole 
defendant) had inherited the ney 
of = Orient Bank, ©... 


The ‘suit was resisted’ on the’ eau 
ef the impugned order (as amended by 
order Exhibit P-4) but’ the vires’ of 
that order were challenged by the 
Company on whose behalf it was urged 

that the impugned order did not fall 
within’ the ambit of sub-s,’ (10) of S. 45 
‘of the Banking’ Act and that in any 
case that sub-section itself. was consti- 
tutionally invalid inasmuch as its en- 
actment amounted to an abdication of 
- the legislative ` ' power _ which, under 
Art. 245 of the Coristitution of India, 
vested in Parliament and in Parlia- 
‘ment alone ~' ~ 


4. The suit was originally filed. “in 
the Court. of the Munsif at Kottayam 
but was phates by the High Court 
to its own ` file 1963 because ‘the 
constitutional ie of ‘sub-s. (10) of 
S. 45 of the Banking ` Act was ques: 
tioned. Ey 

5. The suit was dismissed by Raman 
Nayar, J., who held that the oad 


sub-s, (10) of S. 45 ‘of the Banking 
“sub-section also did nof 
“suffer, according ‘to the learned Judge, 
‘from the infirmity of excessive delega- 
‘tion, Sub-section (10) states : 

“Tf any _ difficulty arises in giving 
effect to the” provisions ‘of the scheme, 
the Central. Government may by order 
do anything hot inconsistent’ with such 
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provisions which appears to it -neces« 
sary or expedient- for the purpose of 
removing the difficulty.” : 
Raman Nayar, J., noted that the threa 
requirements of the sub-section were; 


“{(1) that a difficulty should arise in 
giving. effect to the provisions of the 
scheme; l 


`: (2) that the anaes to be ee must 
be such as. appears to` the Central 
Government: ‘to be necessary ‘or expe- 
dient for the purpose of- oe the 
difficulty; and > “° -': 


(3) that .the order. muse. not be in- 
consistent with any of the provisions 
of the scheme”. ~ 
and -found that all three of them: were 
amply satisfied in the present case. In 
his view the object of -the Scheme 
promulgated by the Central Govern- 
ment-on.the 16th of May, 1961, under 
sub-s. (7) of S. 35 of. the Banking Act 
was that the Travancore Bank should 
take over the business of the  chitties 
earlier run by the Orient Bank and 
conduct the. same to a “successful con~ 
clusion.” However, that . object, - accord- 
ing to the learned Judge, could not he 
achieved. as the. Scheme did not pro« 
vide for an obliteration of the. termi- 
nation of the gaid chitiies which had 
already. taken place under ‘sub-s. (2)° of 
S. 38’of the Chitties Act read with 
sub-s, -(2) of S. 39 thereof and- the pro- 
visions contained in` the variolas. The 
learned -Judge was clearly of the opin- . 
ion therefore that a difficulty had arisen 
in giving effect to` the provisions of 
the Scheme which was sought to be 
remedied by the impugned order. The 
argument that the Scheme ‘did not 
envisage the ‘continuation of the. chit- 
tles by the Travancore Bank, that. all 
that the Schéme provided for was’ that 
the tights and obligations of the Oriént 
Bank in .relation to the ‘chitties stood 
transferred to the ‘Travancore’ Bank ` 
and that in consequence, the latter be- 
came: liable. for the return of. the 
amounts -deposited by the subscribers 
with the Orient Bank, wag turned 
down by the learned Judge with the 


following | observations : 
order fell squarely within the scope of ~ 


‘Tt is ‘no use saying that the defen-= 
dant Bank could have had no difficulty 

in accepting that the chitty had termi- ` 
nated and paying off the wumprized 
subscribers. For, that would not be to 
work the scheme which clearly con- 
templates - that the defendant bank 
should run the ‘chitties to a successful 
conclusion. The difficulty that stood in 
‘the way” of ‘this -being done ‘was cer- 
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tainly a difficulty iin giving: effect to 
the provisions ‘of the Scheme.” 

For repelling the contention put for- 
ward on behalf of the (Company about 
the constitutional invalidity of sub- 
sec. (10) of S..45 of the Banking Act, 
the learned Judge relied on In re Arti 
cle 143, Constitution of India, ete. 
AIR 1951 SC 332 and Rajnarain Singh 
.y, Chairman, P, A. Committee, AIR 
1954 SC 569. ` | — 

6. Against the. dismissal of its suit, 
the Company instituted the appeal 


which was accepted by the Division 


Bench through the judgment challeng- 
ed before us. Isaac, J., speaking for 
himself and Pillai, J., disagreed with 
the learned trial Judge as to the ob- 
ject of the Scheme .of amalgamation 
and observed that in so far as the 
chitties were concerned, there was no- 


thing in the Scheme to show that such - 


object was to rum them to a successful 
conclusion. He was further of the opin- 
ion that there was no. difficulty at all 
in the’ way of the Scheme, as, original- 
ly promulgated, being given effect to. 
In this connection he remarked: 


“There ig no difficulty in paying the 
amount. ‘The difficulty -is only for -not 
paying it; and what was. achieved by 
Exhibits P-3 and P-4 was the creation 
of that difficulty. _ What’ Exhibit P-3 
provides is that the period during 
which the chitty was not conducted 
would be treated as a period of. sus~ 
pension of the chitty by a special reso- 
lution of the subs¢ribers. The result of 
that provision was that the right of 
the plaintiff to get from the defendant 
the amount subscribed to the chitty 
was taken away and substituted with 
a liability to draw the prize amount on: 
furnishing security’ for’: payment’ of 
future instalments. This is a provision 
which is clearly inconsistent ‘with the 
provisions of the Scheme. Exhibits P-3 
and P-4 are, therefore, in. my view 
beyond the scope of the power. confer- 
red on the Central. Government. under 
sub-s. (10) of S. 45. of -the Banking 
Companies Act.” 5B. nie 1 | l 
: In regard to the ‘question of consti~ 
tutional validity - of sub-s.` (10); how- 
ever, the Division ` Bench concurred 
with the learned trial Judge and held 
that sub-s. (10) did not: suffer- from 


excessive delegation - of ` legislative 
Allowing ` the. appeal, the . Division 


Bench decreed the suit with costs of 
the proceedings in both' ithe Courts, +. 
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7 The question of. the. constitu- 
tional validity of sub-s, (10) of S. 45 


of the Banking Act ‘has not been: rais- 
ed before us and all that we have to 
determine therefore is whether the 


-impugned order falls within or outside 


the scope of- that sub-section. 

8. Shri Govindan Nair, learned: 
counsel for the Company, has vehe- 
mently. contended that one of the ob- 
jects of the Scheme was. to continue the. 
chitties (which had earlier been con- 
ducted by the Orient Bank but had 
come to a termination by reason of the 


moratorium) to a “successful conclu- 
sion” as held by~ the learned trial 
Judge and that the . finding to the 
contrary recorded in the impugned 


judgment is erroneous; and after hear- 
ing him and learned counsel for the 
Travancore Bank at length we have’ no 
hesitation in agreeing with Shri Nair’s 
contention. It is to be ‘noted that the 
provision regarding. chitties appears in 
the: latter part of para 2 .of the 
Scheme,. the earlier part of which may 
be quoted here with advantage: ` 


(2) As from the date which the 
Central - Government may specify for 
this purpose under sub-s. (7); of S. 45 
of the. said Act (hereinafter referred to 
as the prescribed- date) all rights, 
powers; claims, demands, interests, au- 
thorities; privileges, benefits, | assets 
and properties of the transferor bank, 
movable and. immovable, including pre- 
mises subject to all incidents of tenuré 
and to the. rents and other sums of 
money and covenants reserved by or 
contained in the leases or. agreements 
under which they are held, all office 
furniture, loose. equipment, plant ap’ 
paratus and appliances, books, papers, 
stocks of -stationery, .other ‘stocks and 
stores, all- investment in stocks, shares, 
and securities, all bills receivable’ in 
hand and in transit,- all: cash in hand 
and- on current or- deposit account (in- 
cluding money at call or short notice) 
with banks, bullion, all- book debts, 
mortgage debts. and -other debts with 
the. benefit of _ the securities, . or any. 
guarantee. therefor, all- other, if any, 
property rights and assets of every 
description including .all- rights’ of ac 


- tion and benefit of all guarantees in 


connection -with the business of the. 
transferor bank shall, subject to the 
other provisions of this: Scheme, stand 
and become the pro- 
perties -and assets: of, the transferee | 
bank; and as from the prescribed date 
all. the: liabilities, duties and. obliga- 
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tions of the. transferor. bank shall - be 
- and shall become. the ‘liabilities, duties 
and obligations of the transferee bank 
eeg as a ae ac Sa 
vided hereinafter, ; 


Without’ prej udice to the. generality 


of the foregoing provisions all 
tracts, deeds, bonds, agreements, 
powers of attorney, grants of legal 
representation and other instruments. of 
whatever nature subsisting or ` having 
effect immediately before the prescrib- 
ed date shall be effective to the ex- 
fent and in the ‘manner hereinafter 
provided against or in favour of . the 
transferee bank and may be acted 
upon as if instead of the transferor 
bank the transferee bank had been a 
party thereto or as if they had been 
issued in favour of the transferee 
bank,” | 
These pervasive provisions embraced 
within. their ambit a complete transfer 
of all rights and liabilities of whatever 
nature of the Orient Bank to the Tra- 
vancore Bank and no special provision 
was therefore needed to be included in 
the Scheme in: regard to « chitties if 
they were not to - be continued. to. a 
“successful conclusion”, As it is, the 


portion of para 2 extracted by us ear 


lier did provide for ‘chitties on a spe- 
cial footing which could not have beet 
the case. if the rights and liabilities of 
the Orient Bank in regard to chitties 
were sought to be transferred to the 
Travancore Bank on the basis of the 
termination of chitties which 
already become operative 

of the moratorium and 
of suspension of 

by the Orient 
Bank. Nor was it necessary to provide 
in cl. (1) occurring in- para.2 ‘of. the 
Scheme that “the transferee bank shall 
become 
continue to exercise all powers and ‘to 
do all such acts and things as would 
have been exercised or. done. by ` the 
transferor bank.............0 ” if the chit- 
Wes were to be dealt with as having 
come to a termination. The special pro- 
on for the  chitty business in’ the 









ant and it was obviously made with 


‘purpose 

‘the ` case, could be nothing more or 
than to provide for the continua- 
‘of the chitties in on of 
air termination. No other reasonable 
anation . of that special provision 
' [appears ‘to’ us possible. And- if that be 


Grindlays’ Bank v.'I.-T.’ Officer, Calcutta | 
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cheme cannot be regarded as redun-" 
which, in the circumstances’ 


. the entire reasoning adopted in the. 


ALR 


impugned: judgment for arriving at. the .- 
conclusion that thé impugned order 






provisions of the Scheme to any ` 
tent or in any manner, 

9. In the © 
impugned 


the Central Government 
sec. (10) of S. 45 of the Banking Ac 


miss the suit buf, in the circumstan 
of the case, leave ' the parties fo bear 
their own costé “throughout, 


Appeal allowed. - 





AYR 1980 SUPREME COURT 636 
(From: 1979 Tax LR 112. (Calf | 
N. IL UNTWALIA AND R. S. 

; PATHAK, JJ. eS Won 

' Civil No, 2009 of Bate 
D/- 15-1-1980, 

Grindlays | Bank Ltd., ‘Appellant Vi. 
Income-tax Officer, Caleutta and others, 
Respondents, 

Income-tax Act asen, S. 153 (1) o 

of India, Art. 


under S. 142 ended 
by High Court in consequence of weit 
petition — Effect — Order 
fresh assessment — Bar of limitation — 
Applicability. T; 
The appellant is a Banking Company 
incorporated in U. K. with its register- 
ed Office in London and carries: on 
banking business in India. The appel- 


‘lant filed a return of its income for- 


the -assessment year 1972-73. During 
the assessment proceeding, the Income- 
tax - Officer issued a notice under Sec- 
tion 142 (1). of the Income-tax Act re- 
quiring the a to produce cere- 
tain account .. books and documents.’ 
The appellant “applied against the notice 
to the High. Court under Art. 226 :. of- 
the.. Constitution. A single- ee oe tha’ 
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High Court did not. accept the wide 
construction which the appellant sought 
to put upon the impugned notice, and 
construing it in specifice limited terms 
he directed the appellant to comply 
with it, The appellant preferred an 
‘appeal in the High Court, Meanwhile, 
pursuant to the direction by the singla 
Judge, 
an assessment order on March 31, 1977. 
Thereafter, the appeal was. aHowed by 
a Division Bench of the High Court by 
its judgment dated May 8 and 12, 1978, 
and the impugned notice ‘under Sec 
tion 142 (1) and the consequent assess- 
ment order were quashed. But while 
doing so, the Divisional Bench also 
directed the Income-tax Officer to make 
afresh assessment, The appellant con- 
tended that the High Court was in 
error in making the direction for fresh 
assessment because the assessment had 
already become barred by limitation 
‘and thereby a valuable right not to 
“be assessed had accrued to the appel- 
lant, and the High Court was not com- 
petent to deprive the appellant of that 
accrued right, 

Held, that the order was necessary 
in order to do complete justice be- 
tween the parties. It was a sound exer- 
cise of judicial discretion In making m 


(Para 10): 


The assessment proceeding remained 
pending during the entire period from 
March 17, 1975 to March 31, 1977 by 
_ successive orders of the Court. H re 
gard be had to cl, (ii) of Explanation T 
to 5. 153, which provides that in com- 


puting the period of limitation for the 


. purposes of S. 158, the period during 
which the assessment ig stayed by an 
order or injunction of any Court shall 
be excluded. It is abundantly clear that 
the assessment order dated March 31, 
1977 is not barred by limitation. In 
computing the period for making the 
assessment, the Income-tax Officer 
would be entitled to exclude the entire 

riod from March 17, 1975, on which 
date there were 14 days still left with- 
in the normal operation of the rule of 
limitation, The assessment order was 
made on the very first day after the 
period of stay expired; it could not be 


faulted on the ground of limitation. 
1979 Tax LR 112 (Cal), Affirmed. 
l (Para 6) 


Ordinarily, where the High Court 
exercises certiorari jurisdiction it mere- 
ty quashes the offending order and 
Goes not substitute its own order 
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the Income-tax Officer made 


S.C. 657 
for tbe order quashed by it 
But if has power nonetheless 
fo pass such further orders - as 
the justice of the case requires, The 
interests of justice require that any 
undeserved or unfair advantage gained 
by a party- invoking the jurisdiction 
of the Court, by the mere circum- 
stance that it has initiated a proceed- 
ing in the Court, must be neutralised. 
The simple fact of the institution of 
litigation by itself should not be. per- 
mitted to confer an advantage on the 
party responsible for it. (Para 7) 


Cases Referred: Chronological Paras 
ATR 1979 Sc 1933 : 1980 Tax LR 10 8 
(1978) 114 ITR 379 : 1977 Tax LR 900 
(Cal) y 
(1978) 1 All ER 305, Bath and West 
Countries Property Trust Ltd, v. 
Thomas (Inspector of Taxes) 9 
(1974) 96 ITR 390: AIR 1975 SC 87 7 
(1969) 1 All ER 208 + (1969) 2 WLR 168, 
Anisminic Ltd. v, Foreign Compen- 
sation Commission 9 
(1925) 9 Tax Cas 262: 130 LT sa 
Pickles v. Foulsham 


Mr. Devi Pal, Sr, Advocate M 
P, K. Pal, J. B. Dadachanji and K, J. 
John, Advocates with him), for Appel- 
lant; Mr. S T. Desai, Sr. Advocate 
(M/s. B. B, Ahuja and Miss A, Subha~ 
shini, Advocates with him), for Respon- 
dents Nos, 1~2; M/s, A. P, Mohanty and 
Amlan Ghosh, Advocates, for the Inter- 
vener (Smt, Mahamaya Das), 


PA se This appeal by spe- 
cial leave is dirceted against the judg- 
ment of the High Court at Calcutta 
dated May 8 and 12, 1978 in so far as 
it directs the Income-tax Officer to 
make a fresh assessment in respect of 
the appellant, 


2. The appellant is a banking com- 
pany incorporated in the United King- 
dom with its registered office at Lon- 
don, It carries on banking business in 
India, and is assessed under the In- 
come-tax Act, 1961, 


3% The appellant filed a return of its 
mcome for the assessment year 1972-73, 
During the assessment proceeding, the 
Income-tax Officer issued a notice under 
Section 142 (1) of the Income-tax Ac® 

requiring the appellant to produce cer- 
tain account books and documents, The 
appellant applied against the notice to 
the High Court at Calcutta under Arti- 
cle 228 of the Constitution. A learned 


_ single Judge of the High Court did not 
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accept the wide construction which the 
appellant sought to put upon the im- 
pugned notice, and construing it in 
specific limited terms he directed the 
appellant to comply with it. The ap- 


pellant preferred an appeal in the High. 


Court. Meanwhile, pursuant to the 
direction by the learned single Judge, 
the Income-tax Officer made an. assess- 
ment order on March 31, 1977. There- 
after, the appeal owas allowed by a 
Division Bench of the High Court by 
its Judgment dated May 8 and 12, 1978, 
and the impugned notice under Section 
142 (1) and the consequent assessment 
order were quashed: . But while doing 
so, the Division Bench also directed the 
Income-tax Officer to make a fresh as- 
sessment. Aggrieved by that direction, 
the appellant applied for, and obtained, 
special leave to appeal, to this Court. 


4. The sole question before us is- 


whether the High Court erred in direct- 
ing a fresh assessment, The appellant 
contends that the High Court was in 
` error in making- the direction because 
the assessment had already become 
barred by limitation and thereby a 
valuable right not to be assessed had 
accrued to the appellant, and the Hign 
- Court was not competent to O pive. the 
appellant of that accrued right. 


5. It is necessary. first to examine 
whether the bar of limitation had come 
into play at any time before the High 
Court passed the impugned order, 


6. The assessment year under con~ 
sideration is the year 1972-73, By vir- 
tue of Section 153 (1) (a) (iii) of the 
Income-tax Act, no assessment order 
in respect of that assessment year 
could be made after two years from the 
end of that assessment year, The end of 
the assessment year is’ March 31, 1975. 
However, the appellant filed the writ 
petition on March 17, 1975, fourteen 
days before the end of the period for 
making the assessment order. On the 
same date, March 17, 1975, the learned 
single Judge granted ‘an interim in- 
function restraining the Income-tax 
Officer from proceeding with the assess- 
ment, and on March 25, 1975, the in- 
function wag made operative for the 
pendency of the writ petition. The writ 
petition was disposed of by the learned 
single Judge by his judgment dated 
August 31, 1976. It is apparent that 
the assessment proceedings remained 
stayed throughout the period from 
March 17, 1975 to August 31, 1976 by 
virtue of the orders of the court, As 
has been mentioned the learned single 
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“sessment proceeding remained pending 


orders of the court. 


A. I.R. 


Judge disposed of the writ petition on 
August 31, 1976. In his judgment, be- 
sides directing the appellant to comply 
with the notice under Section 142 (1) 
as construed by him, he also included a 
direction to the Income-tax Officer to 
complete . the assessment by March 31, 
1977. On September 22, 1976, he amend- 
ed his judgment inasmuch. as it now 
required that “the assessment for the 
relevant year must be completed on the 
3ist of March, 1977™but must not be 
completed before 3ist March: -1977”, In 
other words, while the Income-tax om- 
cer could continue with the assessment 
proceedings he was restrained by the 
Court from making the assessment 
order before, and-in fact could make it 
only on, March 31, 1977. Now it is im- 
portant to note that when the amend- 
ment was made by the learned single 
Judge in his judgment, it was an 
amendment madeby himtoa judgment 
disposing of the writ petition and hav~ 
ing regard especially to the nature and 
the terms of. the amendment, it must 
be deemed to have taken effect as from 
August 31, 1976, the date of the origi- 
nal judgment. In the appeal filed there- 
after by the appellant, no interim order 
was made suspending the operation of 
the direction that the assessment order 
be made on March 31, 1977 only: A 
stay order was made against the en- 
forcement -of the notice of demand 
alone. Adhering to the directions of the 
learned single Judge, the Income-tax 
Officer made an assessment order on 
March 31, 1977. In the result, the as- 


during the entire period from March 17, 
1975 to March 31, 



















to clause (ii) of Explanation 1 to Sec- 
tion 153, which provides that in com- 
puting the period of limitation for th 
purposes of Section 153, the period dur- 
ing which the assessment is stayed by 
an order or injunction of any court 
shall be excluded, it is abundantly 
clear that the assessment order dated 
March 31, 1977 is not barred by limita- 
tion. In computing the period for mak- 
ing the assessment, the Income-tax 
officer would be entitled to exclude the 
entire period from March 17, 1975, on 
which date there were fourteen days 
still left within the normal operation of 
the rule of limitation. The assessment 


after the period of stay expired; it 
could not be faulted on the ground of 
limitation, There is, therefore, no 1 
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in the submission of the appellant that 
the limitation for making the assess- 
ment had expired and a valuable right 
not to be assessed had thereby accrued 
to it, and that consequently the High 
Court was not competent to make the 
order directing a fresh assessment, 


7. The next point is whether the 
High Court possessed any power to 
make the order directing a fresh assess- 
ment. The principal relief sought. in 
the writ petition was the quashing of 
the notice under Section 142 (1) of the 
Income-tax Act and inasmuch as the 
assessment order dated March 31, 1977 
was made during the pendency of the 
proceeding consequent upon a purport- 
ed non-compliance with that notice, it 
became necessary to obtain the quash- 
ing of the assessment order also. 


















formed part, being 
quasi-judicial the “certiorari” jurisdic- 
tion of ‘the High Court _ under 
cle 226 


order and the consequential 
egal effect is that but for the offend- 
ing order the remaining part of the 
proceeding stands automatically revived 
before the inferior court or tribunal 
ith the need for fresh consideration 
and disposal by a fresh , order. Ordi- 
arily, the High Court does not sub- 
stitute its own order for the order 
quashed by it. It is, of course, a differ- 
nt case where the adjudication by the 


although in the former kind of case the 
High Court, after quashing the offend- 
ing order, does not substitute its own 
order it has power nonetheless to 


the case requires. 
orders the High Court draws on its in= 
herent power to make all such orders 
as are necessary for doing complete 
ustice between the parties. The inter- 
ests of justice require that any wn- 
eserved or unfair advantage gained by 
a party invoking the jurisdiction of 
he court, by the mere circumstance 
at it has initiated a proceeding in the 
court, must be neutralised. The simple 
act of the institution of litigation by 
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‘jurisdiction of the 
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fer an advantage on the party respon- 
sible for it, The present case goes fur- 
ther, The appellant . would not have 
enjoyed the advantage of the bar of 
limitation if, notwithstanding his im- 
mediate grievance against the notice 
under Section 142 (1) of the Income-tax 
Act, he had permitted the assessment 
proceeding to go on after registering 
his protest before the Income-tax Offi- 
cer, and allowed an assessment order 
to be made in the -normal course. In 
an application under Section 146 against 
the assessment order, it would have 
been open to him to urge that the 
notice wag unreasonable and invalid 
and he was prevented by _ sufficient 
cause from complying with it and 
therefore the assessment order should 
be cancelled. In that event, the fresh 
assessment made under Section 146 
would not be fettered by the bar of 
limitation. Section 453 (3) (i) removes 
the bar. But the appellant- preferred 
the constitutional jurisdiction of the 
High Court under Article 226. If 
no order was made by the High 
Court directing a fresh assessment, 
could contend, asis the con- 
tention now before us, that a fresh 
assessment proceeding is barred by 
limitation. That is an advantage which 
the appellant seeks to derive by the 
mere circumstance of his filing a writ 
petition. It will be ` noted that the de- 
fect complained of by the appellant in 
the notice was procedural lapse at best 
and one that could be readily corrected 
by serving an appropriate notice. It was 
not a defect affecting the fundamental 
Income-tax Officer 
to make the assessment. In our opinion, 
the High Court was plainly right in 
making the direction which it did. The 
observations of this court in Director 
of Inspection of Income-tax (Investiga- 
tion), New Delhi v. Pooran Mall and 
Sons (1974) 96 TTR 390 at p. 395 ara 
relevant, It said: 


“The court in exercising ifs powers 
under article 226 has to mould the re- 
medy to suit the facts of a case. If in 
a. particular case a court takes the 
view that the Income-tax Officer, while 
passing an order under Section 132 (5), 
did not give an adequate opportunity 
fo the party concerned it should not be 
left with the only option of quashing it 
and putting the party at an advantage 
even though it may be satisfied that on 
the material before him the conclusion 
arrived: at by the Income-tax Officer 


ere ee ow eee ~~ 


t 
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because otherwise the party would get 


an unfair advantage, The power to 
quash an order under Article 226 can 
be exercised not merely when the 
order sought to be quashed is one made 
without jurisdiction in which casa there 
can be no room for the same authority 
to be directed to deal with it, But, in 
the circumstances of a case, the court 
might take the view that another au- 
thority has the jurisdiction to deal 
with the matter and may direct that 
authority to deal with it or where the 
order of ths authority which has ths 
furisdiction is vitiated by circumstances 
like failure to observe the principles of 
natural justice, the court may quash the 
order and direct the authority to dis- 
pose of the matter afresh after giving 
Ehe aggrieved party a reasonable 
portunity of putting forward its case, 
_ Otherwise, it would mean that where a 
court quashes an order because the 
principles of natural justice have not 
been complied with, it should no? 
while passing that order permit the 
tribunal or the authority to deal with 
it again irrespective of the merits of 
fhe case,” 


The point was considered by the Cal- 
cutta High Court in Cachar Plywood 
. Ltd. v, Income-tax Officer, “A” Ward, 
Karimganj (1978) 114 ITR 379 and the 
High Court, after considering the pro- 
visions of Section 158 of the Income- 
tax Act; considered it appropriate, 
while disposing of the writ petition, to 
issue a direction to the Income-tax Off- 
cer to complete the assessment which, 
but for the direction of the High Court, 
would have been barred by limitation, 


8. Our attention has been drawn to 
a recent decision of this Court in Rajin- 
der Nath v, Commr., of. Income-tax, 
Delhi, Civil Appeals Nos. 1864-69 of 
1972, decided on 13-8-1979: (AIR 1979 
SC 1933) by a Bench of this. court of 
which one of us was a member), In 
that case, the Court considered the 
provisions of Section 153 (3) (ii) of the 
TIncome-tax Act and laid down that the 
word “direction” in that 
refers to a direction necessary for the 
disposal of the case and which the 
court has power to make while decid- 
ing the case. In the view taken by us 
that the order made by the High Court 
directing a fresh assessment is neces~ 
sary for properly and completely dis- 
posing of the writ petition, the appel- 
Tant can obtain no assistance from 


-Yogendra' Morarji ‘v, State ‘of Gujarat 


Op- . 


sub~section © 


ALR: 


9. Mr, A, P. Mohānti, who peared 
for the intervener, supported the con= 
tention that the High Court was nol 
entitled to make an order directing a 
fresh assesament, and has referred us to 
three cases, Pickles. v, Foulsham (1925) 


9 Tax Cas 261, Anisminie Ltd, v. The. 


Foreign Compensation Commission 
(1968) 1 All ER 208 and Bath and West 
Countries Property Trust. Ltd. w 
Thomas (Inspector of Taxes} (1978) % 
All ER 305. We are of opinion that 
the cases are distinguishable, In Pickles 
(supra), Cave L. C. declined to remand 
the case to the Special Commissioners 
because the time for making the re~ 
quisite assessment had . expired, In 
Anisminice, Ltd. (supra) the decision of 
the Commissioner 
Hoyse of Lords was a nullity, Tha 
present case is one of a mere proce~ 
dural lapse, an imperfect’ notice which 
is replaceable by a proper notice, The 
third case, Bath and West Countries 
Property Ltd. (supra) was again a case 
where it was too late for the Inspector 
to make a fresh assessment. In the 
case before us a direction by the High 
Court is sufficient to raise the bar of 
limitation, a power absent In the afore- 
said cases, ` . 


10. In our judgment, the order mad 
by the High Court directing the In 
come-tax Officer to make a fresh as- 
sessment was necessary in order to d 
complete justice between the 

The High Court had jurisdiction | 
make the order, and it acted in th 
sound exercise of Hs judicial discretion 


in making it, 
11. The appeal is dismissed with 
Appeal dismissed, 
ena sentra 
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O. CHINNAPPA REDDY, JJ. 

Criminal Appeal No, 180 of 1973, 
D/- 10-12-1979. 

Yogendra Morarłi, Appellant v, The 
State of Gujarat, Respondent. 

(A) Penal Code (1860), Sec. 97 — Right 
of private defence of body — General 
principles, l ' 

The general principles embodied in the 
Penal Code, governing the exercise of 
ad right of private defence are as fol- 
ows :— 


a Ë mn miie 


` 





en ee 


considered by the. 


. 


— 
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The Code excepts from the operation 
of its penal clauses Targa classes of acta 
done in good faith for the purpose-of re- 


| $8. C, 661. 
substantially disproportionate to and in- | 
commensurate.. with the quality and 
character of the perilous act or threat in- 
fended ĉo be repelled; Fifthly, there must 

otroumscribad. by. he-no safe or reasonable mods of escape 
several principles and- ‘timifations, Tha by retreat, for tha person confronted. 
most salient of-Hem concerned the de« with an impending peril to fife or of 
fence of body are as under Firstly, ther’ grave bodily harm, except by inflicting 
is.no right of private defence agains? an death on the assailant; Sixthly, the right 
“act which is no? in itself an offencd being, in essence, a defensive right, does 


under tha Code; Secondly, fhe right com=- 
mences ag soon as — and not before — a 
reasonable apprehension of danger to the 
body arises from an attempt or threat to 
commit some offence although the offence 
may not have been committed and it is 
eonterminous with tha duration of such 
apprehension (Section 102), That is to 
Bay, Tight avails only against a danger 

ent, present and real) Thirdly, it is 
a defensive and not a punitive or retri- 
butive right, Consequently, in no case the 
right extends to the inflicting of more 
harm than it is necessary to inflict for 
the purpose of the defence, (Sec, 99), In 
other words, the injury which is inflict- 


not accrue and avail where there is 
“time to have recourse to the protection 
of the public authorities” (Sec, 99), 

(Para 18) 

(B) Penal Code (1860), Sec. 96 — Plea 
of private defence — Charge of culpable 
homicide — Burden of proof — (Evidence 
Act (1872). Ss. 5 and 105.) 

The principles governing the burden of 
proof where the accused sets up a plea of 
private defence, are as follows: S, 105, 
Evidence Act enacts an exception to the 
general rule whereby in a criminal trial 
the burden of proving everything neces- 
sary to establish the charge against the 
accused beyond reasonable doubt, rests 


ed by the person exercising the righê on the prosecution, According to the Sec- 
should be commensurate with the injury tion, the burden of proving the existence 
with which he is threatened, At the same of circumstances bringing the case with- 
time, it is difficult to expec? from a pem in any of the General Exceptions in the 
son exercising this right in good faith, fo Penal Code; or within any special ex- 
weigh “with golden scales” what maxi- ception or proviso contained in any other 
mum amount of force is necessary to part of the Code or in any other Law, 
keep within the right, Every reasonable shall be on the accused person, and the 
allowance should be made for the bona Court shall presume the absence of such 
fide defender “if he with the instinct of circumstances, But this Section does not 

self-preservation strong upon him, pur- neutralise or shift the general burden 
sues his defence a little further than may that lies on the prosecution fo prove be- 
be strictly necessary in the circumstances yond reasonable doubt all the ingredi- 
to avert the attack,” It would be wholly ents of the offenca with which the accus- 
unrealistic to expect of a person under ed stand charged, Therefore, where the 
assault, to modulate his defence step by charge about the accused is one of culp- 
step according to the attack) Fourthly, able homicide, the prosecution must 
the right extends to the killing of the acm prove beyond all manner of reasonable 
{ual or potential assailant when there is a doubt that the accused caused the death 
reasonable and imminent apprehension of with the requisite knowledge or inten- 


the atrocious crimes enumerated in the 
six clauses of Section 100. The combined 
effect of the first two clauses is that tak- 
ing the life of the assailant would be 
‘Justified on the plea of private defence if 
the assault causes reasonable apprehen- 
sion of death or grievous hurt fo the per- 
son exercising the right. In other words, 
a person who is in imminent and reason- 
able danger of losing his life or limb 
may, in the exercise of right of self- 
defence, inflict any harm, even extend- 
ing to death, on his assailant either when 


the assault is attempted or directly 
threatened, This principle is also subject 
to the preceding rule that the harm or 


Ananth infliantod tn awvwawt tha Aancav ia nok 


tion described in Section 299 of the 
Penal Code, It is only after the prosecnu- 
tion so discharges its initial traditional 
burden establishing the complicity of the 
the accused, that the question whether or 
not the accused had acted in the exercise 
of his right of private defence, arises, 
Under S. 105, read with the definition of 
“shall presume” in Section 5, Evidence 
Act, the Court shall. regard the absence 
of circumstances on the basis of which 
the benefit of an Exception (such as the 
one on which right of private defence is 
claimed), as proved umiess, after con- 
sidering the matters before it, it believes 
that the said circumstances existed or 
their existence was so probable that a 


nendont man nvetht mnor tha mirer a 
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stances of the particular case, to act upon 
the supposition that they..did exist, The 
accused has to rebut the presumption en- 
visaged in the last limb of Section 105, 


by bringing on record evidential material ` 


before the Court sufficient for a prudent 
man to believe that the existence of such 
circumstances is- probable, In other words, 
even under Section 105, the standard of 
proof required to establish those circum- 
stances is that of a prudent man as laid 
down in Section 3, Evidence Act. But 
within that standard there are degrees of 
probability, and that is why under Sec- 
tion 105, the nature of burden on anac- 
cused person claiming the benefit of an 
Exception, is not as onerous as the gene- 
ral burden of proving the charge beyond 
reasonable doubt cast on the prosecution. 
The accused may discharge his burden by 
establishing a mere balance of probabili- 


ties in his favour with regard to the said 


ea AIR 1964 SC 1563 Fol 
(Para 14) 


The material before the Court to 
establish such a preponderance of pro- 
bability in favour of the defence plea 
may consist of oral or documentary evi- 
“dence, admissions appearing in evidence 
led by the prosecution or elicited from 
. prosecution witnesses in  cross-examina- 
tion, presumptions, and the statement of 
the accused recorded under Section 313 
of the Criminal P. C, 1973. (Para 15} 


Notwithstanding the failure of the ac- 
cused to establish positively the existence 
of circumstances which would bring his 
case within an Exception, the circum- 
stances proved by him. may raise a 
reasonable doubt with regard to one or 
more of the necessary ingredients of the 
offence itself with which the accused 
stands charged. Thus, there may be 
cases where, despite the failure of the 
accused to discharge his burden under 
Section 105 the material brought on the 
record may, in the totality of the facts 
and circumstances of the case, be enough 
to induce in the mind of the Court a 
reasonable doubt. with regard to the 
mens rea requisite for an offence under 
Section 299 of the Code. ATR 1964 SC 
1563, AIR 1974 SC 1570 and AIR 1976 SC 
966 Foll. (Para. 16) 


(C) Penal Code (1866). Ss. 99, 101, 102, 
300 and 304 Part H — Right of private 
defence of body — Burden of proof — 
Dispute. with the accused over payment of 
amounts claimed by deceased and: others 
in respect of digging of well in accused’s 
land — Accused while returning home 
in closed’ jeep, stopped on the way by 
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_available-to accused — Accused, 
had such a right, eae exceeded the 


A.I. R. 


unarmed — Accused firing three. shots 
from the jeep at the persons fearing 
physical harm and killing deceased — 
Right of private defence of body ua 
if he 


right, 
Held (after reviewing the entire. prose- 
cution and defence evidence on record). 
that, though the material brought on the 
record was insufficient to prove affir- 
matively the defence version that tha. 
jeep of the accused was pelted with 
stones and damaged, it did establish a 
reasonable possibility, falling short of a 
preponderating probability as to the ex- 
istence of that fact. (Para 30) 


In the circumstances the right of pri- 
vate defence of the body accrued to tha 
accused. As soon as two of the persons 
raised their hands to stop the jeep of the 
accused and then fried to follow and 
close on it, it was not unreasonable for 
the accused to apprehend some physical 
harm at their hands. Therefore, under 
Section 102, Penal Code, a right of pri- 
vate defence of the body had accrued to 
the accused, (Paras 34, 37) 

But this was a case in which the ac- 
cused has exceeded the right of private 
defence available to him under Sec. 101, 
Penal Code. Nevertheless, this was a cir- 
cumstance which could be taken into ac- 
count in mitigation of the sentence, 

(Para 39} 


Held further that the offence committ- 
ed by the accused was one under Sec- 
tion 304, Part II, Penal Code and did not 
amount to murder under any of the. 
clauses of the definition given in Sec- 
tion 300, Penal Code. (Para 40) 
Cases Referred : Chronological Paras” 
(1976) 2 SCC 798: AIR 1976 SC 966: 1976 

Cri LJ 697 16 
(1975) 1 SCR 409: AIR 1974 SC 1570: 1974 

Cri LJ 1035 16 
AIR 1964 SC 1563: 1964 (27 Cri LJ 472 

14, 16 

SARKARIA, J.:— This appeal by spe- 
cial leave is directed against a judgment, 
dated August 4, 1973, of the High Court 
of Gujarat, reversing the acquittal of the 
appellant and convicting him under Sec- 
tion 304, Part Hf, Penal Code, with a 
sentence of seven years’ rigorous im- 
prisonment, 

2. The prosecution case, as it emerged. 
finally from the evidence on record, was 
as follows: 

Appellant is a businessman residing in 


Bombay. His native village is Bhuj im the 
State af Giriernt Thare fe a villadca 
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Raydhanpar at a distance of 8 miles from 
Bhuj. Appellant purchased some lands in 
the area of Raydhanpar. He employed one 
Malshi .as his Manager to look after the 
land. Malshi lived in a rented house in 
Raydhanpar. Whenever the appellant used 
to be in* Bhuj, he ordinarily visited 
Raydhanpar also. The appellant was tak- 
ing steps to improve and develop his 
` lands. For that purpose, he planned to 
construct wells in the lands, The con- 
struction of two wells had been complet- 
ed. For sinking the third well, he employ- 
ed Ravudan (P. W. 3), Rata (P. W. 5) and 
Arjan, residents of village Raydhanpar. 
Ravudan and his associates contracted 
with the appellant to sink the well. Ravu- 
dan was to be paid Rs. 15/- per foot for 
digging the well. An agreement for carry- 
ing out this work was drawn up and ex- 
ecuted between Ravudan and the appel- 
lant. Kana deceased was employed by the 
appellant to quarry stones from a near- 
by hill to supply the same at the site, 
Ravudan and his associates dug the well 
up to a depth of about 10 feet, but could 
not continue the work further, because 
according to them, hard rock had appear- 
ed at that depth. Dispute arose between 
Ravudan and others on one hand and the 
appellant on the other. Ravudan and. his 
associates were demanding higher char- 
ges. Kana was also demanding Rs. 60/- 
from the appellant as his-dues. The appel- 
lant, however, took up the stand that 
nothing was. due from him to Kana 
because the latter had already received 
an over-payment of Rs, 180/-. 


3. On July 30, 1970, the appellant visi- 
ted Raydhanpar. In the evening at about 
8 p.m., he was in the house of his Mana- 
ger, Malshi. Malshi was not there but his 
wife, Lakshmi and children were there, 
According to the prosecution story, ag 
narrated at the trial, Ravudan, Rata and 
Arjan went to the appellant in the house 
of Malshi and demanded payment of their 
dues. According to the F. I.R. which was 
lodged by Khima (P. W. 2), the Police 
Patel of the village, he was also present 
in the house of Malshi along with Ravu- 
dan, Rata and Arjan when they pressed 
the appellant for payment of their dues, 
- Although, at the trial, Khima has changed 
that version. Kana owed Rs. 40/- to his 
first cousin, Khima (P. W. 2). Khima was 
pressing Kana for payment of that 
amount. Kana, in turn, told Khima that 
he would clear that loan after recovering 
Rs. 60/- ‘from the appellant. When the 
aforesaid persons demanded payment of 
their dues, the appellant refused to pay, 
insisting that nothing was due from him 
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and he curtly asked them to. quit the 
house, According to the prosecution story 
at the trial, when Ravudan, Rata and 
Arjan came out of the house, Khima told 
them that he had good relations with the 
appellant and he would persuade him to 
pay their dues. After about one and a 
quarter hours, the appellant started his 
jeep which had been parked in the Vada 
of Malshi for going to Bhuj. Khima, Kana, 
Ravudan, Rata and Wala waited at a dis- 
tance of about. 250 feet from the Vada of 
Malshi in the road leading to Bhuj. At 
about 9.30 ppm. they saw the jeep with 
lights on coming from the Vada of Mal- 
shi. Khima and Kana raised their arms 
signalling to the appellant to stop the 
vehicle, while their companions also 
came close to the jeep. On seeing these 
five men in the road, the appellant took 
out his revolver and fired three shots one 
after the other. Two of those shots did 
not hit anybody but the third shot fired 
by the appellant hit-Kana in the chest, 
The appellant then sped off in his vehicle 
to Bhuj. Immediately after the firing, 
many persons including the Harijans 
from the locality collected at the spot. A 
cart was brought and Kana was removed 
in it to the Civil Hospital, Bhuj, where 
he was found dead. Khima then went to 
the Police Station, Bhuj and lodged the 
F.I.R. at about 1.30 am, on July 31, 
1970, i 


4. Earlier at about 11 p.m. on July 30, 
1970, the appellant reached the Police 
Station in the same vehicle. He met the 
Head Constable, surrendered his revolver 
and expressed a desire to lodge a report, 
At that time, the Station House Officer, 
Shri Deol was not present. He requested 
the Head Constable to send a message to 
Shri Deol who in response, came to the 
Police Station at about 11.15 p.m. and 
found the appellant and his jeep there. 
The appellant also lodged a report at the 
Police Station, complaining the commis- 
sion of offences under Sections 147/336, 
Penal Code, by Khima, Ravudan and 
others, He said to have alleged that he 
was attacked while coming in his jeep-car 
which was pelted with stones. He further 
said that the lives of the family members 
of Malshi were in danger and sought 
police aid, 

5. Soon after the making of the re- 
port by Khima, the appellant was arrest- 
ed by the police there and then. His jeep- 
ear was also kept in the Police Station 
during the night. Next morning, the Sub- 
Inspector formally seized the jeep under 
a Panchnama. Subsequently, the investi- 
gation: was taken over from Mr. Deol by 
the Police Sub-Inspector, C, L D. and the 
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appellant was sent before a Magistrate 
under a charge-sheet who committed him 
to the Court of Session for trial on a 
charge under Section 302, Penal Code, In 
his examination under Section 342, Crimi- 
nal Procedure Code, the appellant gave 
a counter version, It will be useful to ex- 
tract in full in his own words as follows: 


“I bought lands in Raydhanpar in 1969. 
Since then, I had been assisting the villa- 

s in all ways, On the day of the inci- 
dent, I reached Raydhanpar in the after- 
noon, at 1,45 pm, I asked Jayanti if 
Ravudan had commenced the work of 
digging the well, He replied in the nega- 
tive, I asked him to go to the house of 
Ravudan and tell him to see me, At 
about 4 p.m, myself and Jayanti were 
about to set off for my fleld. My jeep was 
in the Vada, Myself and Jayanti had taken 
our seats in the jeep, At that time, Ravu- 
dan came, I asked Ravudan as to why he 
had not commenced digging the well, He 
said, that he came across hard rock, and 
told me that I should pay him at the rate 
of Rs, 20/- per ft, I told him that I would 
go to the field and verify the fact, and 
would let him know my reply at night. I 
had told him that if I found that there 
was rock, then I would accede to his re- 
quest, Myself and Jayanti straight went 
to the well, I looked into the well. I 
found that there was no rock, and that 
no progress had been made and they had 
not gone beyond the depth of 10 ft. As 
usual at 8 p.m, I returned to the house 
and was about to take meals. In the be- 
ginning of July, a contract had been enter- 
ed into between me and  Ravudan, 
whereby it was agreed that he should dig 
till there was percolation of water, and 
that I should pay him @ Rs. 15/- per ft, 
While I was about to take meals, Ravu- 
dan met me at the house of Malshi and 
asked me as to what I had decided. I told 
Ravudan that I had verified the fact, there 
was no rock, he had not gone beyond a 
depth of 10 feet, that considering the 
amount taken in advance by him, there 
was no justification in his demand. He had 
worked for about a week, he had gone to 
a depth of 10 ft. On that day he had done 
work, the whereof would amount 
to Rs. 150/-. By that day, it had rained. 
He needed money to carry on agricultu- 
ral operations. So on that day, I had paid 
to him an additional amount of Rs. 150/-. 


. | 
Ravudan said, that there was rock, that 


I should pay him at the rate of Rs. 20/- ` 


per ft. and that too from the ground 
level. I told him that if that was his atti- 
tude, I would have the fob completed 
through some’ one else, and I ` would not 
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like to have any dealing with him, He 
told me that he would not allow anyone 
else to do the job, I told him to get away 
from the place, He insisted that the ac- 
counts must be settled there and then. I 
told him that Malshibhai had gone to 
Surat, and that accounts would be settl- 
ed on Monday, after Malshi returned. 
Ravudan said that suggestion was not ac- 
ceptable to him, and that the account 
should be settled there and then, While 
this discussion was going on, people be- 
gan to pour in, About 15 men were in tha 
compound of Malshi. Some of them had 
sticks, Ravudan’s brother Megha was 
there, Megha and others took the side of 
Ravudan, Some of them also told me thal 
I should make immediate payment, I told 
those persons that I would not pay money 
and asked them to go away. Ravudan took 
a stick and rushed on to the Ota where I 
was, with a view to assault me, At thaf 
time, Laxmiben came out of the kitchen, 
She caught the arm of Ravudan, and be- 
gan to entreat Ravudan not to creata 
trouble, Karnidan and Muludan 
were there, and they also intervened. 
Slowly the crowd was pushed out of tha 
compound, This incident lasted half an 
hour. Those persons stood outside tha 
compound. They were speaking abusive 
words, and. were telling me to get ouf, 
and that they would teach me a lesson, - 
When 15 men were in the compound, 
there was a crowd outside the compound, 
They had told me to get out and had 
told me that if would be my last meal, 
The crowd waited outside for halif arn 
hour and abused me, Then the situation 
was quiet. I wanted fo return to Bhuj, 
and so, I wanted to know what was the 
situation, so I asked Karnidan to:go out 
and know what was the position, Laxmi- 
ben also suggested that she would fo oul 


. and call Shaktidan. Karnidan returned, 


Karnidan told me that the situation was 
quiet and that I could safely go to Bhuj, 
Then, Laxmiben and Shaktidan also came, 
Myself, Jayanti and Shaktidan took our 
seats in my jeep. Then, I came out of the 
Vada, passed by the house of Harijans, 
and took a turn to the north. At that time, 
I saw a crowd in the field. As I proceed- 
ed further, I saw a barricade across the 
road. So, I stopped the vehicle. As soon 
as I stopped the car, the crowd rushed 
towards my vehicle and began to throw 
stones on my vehicle. Some people were 
running in the field along the hedge. They 
were running towards me. Then, I revers- 
ed my vehicle, I was not able to see any- 


thing behind. The crowd was following 


* - 4 
are 
; 
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sons in front of the crowd were just 3 or 


.4 £, away from my vehicle, I was com- 


L 


pletely encircled, I felt that my life was 
in danger, There were two more occu- 
pants in the car, I saw that there was 
danger to their lives, At that time I took 


` out my revolver from my pocket with a 


view to scare away the crowd, Then I 
fired 3 rounds, so, the crowd began to 
run away in all directions, Then the road 
was clear, I sped the vehicle, bumped 
over the barricade and fled away, I 
reached Bhuj. I went to the main road, 
near my bungalow, Even at that moment. 
I coe that those persons would 
me and would endanger my life. 
So, I gave the key of my bungalow to 
Jayanti; and called for, some cartridges, 
I loaded my revolver, Then I went to the 
residence of Sunder Shah, I wanted to 
ring up Mr, Rao the D. S, P. I rang up at 
the residence of Mr, Rao. He was not at 
his residence, but was out of Bhuj, I 
could not contact Mr, Rao, From there, I 
rushed to the Bhuj Taluka Police Sta- 
tion, Shaktidan guided me, There, a Head 
constable was in charge of the Police 
Station. I narrated this incident, to him, 
He was taking down something, At that 
time, Deol and Pahuja appeared at the 
Police Station. I had told the Police that 
the lives of Laxmi and her children were 
in danger, So, Deol, Pahuja and the 
Police Party went to Raydhanpar,” 


6... At no stage, if was seriously disput- 
ed that Kana died by a shot fired by tha 
appellant from his revolver, Indeed, the 
evidence of the eye-witnsses Khima 
Jakhu (P. W. 2), Ravudan (P. W, 3) and 
Rata Sava (P, W. 5) was not impeached 


: with regard to this fact, The main ques- 


tion that fell for consideration was whe- 
ther the appellant had caused the death 
of the deceased Kana in the exercise of 
his right of private defence, 


7. The learned Sessions Judge found 
that the version given by the accused is 
a probable one; that there was a delibe- 
rate attempt on the part of the villagers 
to way lay the accused who fired as he 
had reasonably apprehended death or 
grievous hurt at their hands, The trial 
Judge noted that Khima (P. W. 2) had 
materially changed his version that he 
had given in the F. L R. and P. Ws, 2 and 
3 also, at the trial, made the same depart- 
ure from their statements recorded by 


the Police during investigation. On this 


premise, mainly, he concluded that the 
prosecution witnesses were suppressing 
the truth and were unreliable. He,. there- 
fore, gave benefit of doubt to the a 
pellant. and acquitted him -. >. 


-tion 304, Part II, Penal. Code, 
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8. In the F.L R, Khima (P, W. 2) had 
stated that ha was present Inside the 
house of Malshi when there was a dis- 
pute between Ravudan, Kana and Vala 
on one side and the accused over pay- 
ment of the dues demanded by them, but 
at the trial he changed this version and 
said that he was going to the Vada of 
Malshi and had just reached its entrance 
when Ravudan, Kana eta. came out of 
the Vada after having a dispute with the 
appellant. Khima assured his cousin Kana, 
Ravudan, Rata and Valla that he had good 
relations with the accused and would 
persuade the latter when he would come 
out, to pay their dues, The High Court 
found that this variation from the story 
in the F.I. R, did not affect the truth of 
the substratum of the prosecution story 
told by P., Ws, Khima, Ravudan and Rata 
at the trial, 


9. The High Court held that apart 
from the bare statement of the appellant 
and the suggestions mada by the defenca 
to the prosecution witnesses in cross- 
examination, “there is not an iota of evi- 
dence on record” to support the defenca 
version that the road to Bhuj had been 
blocked or barricated by the villagers; or 
that his jeep had been stoned and damag- 
ed by a large crowd of villagers, The High 
Court found that the defence version had 
been concocted and was false on mate- 
rial points and rejected the plea of pri- 
vate defence, 


10. With regard to the nature of of- 


. fence, the High Court said: 


“Looking to the cireumstances of the 
case, it cannot be said that the accused 
had fired three rounds from his revolver 
with the intention of causing the death of 
any particular person, ......... It cannot 
be said with certainty that “he had deli- 
berately aimed his revolver at Kana 
while firing three rounds from it, . 

There is some reason to believe that ‘the 
accused fired three rounds from his revol- 
ver out of fright,” 

After holding that the case did not fall ~ 
under the first three clauses of Sec, 300, 
Penal Code, they further observed: 


"It is difficult to say that he had fired 
the revolver without any excuse, and in 
that case, his act in causing the death of 
Kana would not fall under Section 300 
{4) of the Indian Penal Code,” 


Under the circumstances they held that 
the accused had only knowledge that his 
act was likely to cause death. With this 
reasoning, they convicted him under Sec- 
with a 
sentence of seven years’ rigorous im- 
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prisonment. Hence, this appeal by 
Yogendra against his conviction and 
sentence, 


11. The principal question that falls 
for consideration in this case is whether 
the death of Kana was caused by the ap- 
pellant in the exercise of his right of pri- 
vate defence, 


12. Before considering this question in 
the light of the evidential material on 
record, it will be worthwhile to remind 
ourselves of the general principles em- 
bodied in the Penal Code, governing the 
exercise of the right of private defence, 


‘13. The Code excepts from the opera- 
tion of its penal clauses large classes of 
acts done in good faith for the purpose of 
repelling unlawful aggression but this 
right has been regulated and circum- 
scribed by several principles and limita- 
tions. The most salient of them concern- 
ed the defence of body. are as under: 
Firstly, there is no right of private de- 
fence against an act which is not in itself 
an offence under the Code; Secondly, the 
right commences as soon as — and not 
before — a reasonable apprehension of 
danger to the body arises from an attempt 
or threat to commit some offence although 
the offence may not have: been committed 
and it is conterminous with the duration 
of such apprehension (Section 102). That 
is to say, right avails only against a dan- 
ger imminent, present and real; Thirdly, 
it is a defensive and not a punitive or 
retributive right Consequently, in no 
ease the right.extends to the inflicting of 
more harm than it is necessary to inflict 
for the purpose of the defence. (Sec. 99). 
In other words, the injury which is in- 


flicted by the person exercising the right ` 


should be commensurate with the injury 
with which he is threatened. At the same 
time, it is difficult to expect from a per- 
son exercising this right in good faith, 
to weigh “with golden scales” what maxi- 
mum amount of force is necessary to 
keep within the right. Every reasonable 
allowance should be made for the ‘bona 
fide defender “if he with the instinct of 
self-preservation strong upon him, pur- 
sues his defence a little further than may 
be strictly necessary in the circumstances 
to avert the attack.” It would be wholly 
unrealistic to expect of a person under 
assault, to modulate his defence step by 
step according to the attack; Fourthly, 
the right extends to the killing of the ac- 
tual or potential assailant when there is 
a reasonable and imminent apprehension 
of the atrocious crimes enumerated in the 
six clauses of Section 100. For our pur- 
pose, only the first two clauses of Sec- 
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tion 100 are relevant, The combined ef- 
fect of these two clauses is that taking 
the Hfe of the assailant would be justi- 
fied on the plea of private defence; if the 
assault causes reasonable apprehension of 
death or grievous hurt to the person ex- 


ercising the right. In other words, a per- 


son who is in imminent and reasonable 
danger of losing his life or limb may in 
the exercise of right of self-defence in- 
flict any harm, even extending to death on 
his assailant either when the assault is 
attempted or directly threateried: This 
principle is also subject to the preceding 
rule that the harm or death inflicted-to 
avert the danger is not substantially dis- 
proportionate to and incommen 
with the quality and character of tha 
periious act or threat intended. to be re- 
pelled; Fifthly, there must be no safe 








sence, a defensive right, does not accrue 
and avail where there is “time to hav 
recourse to the protection of the public 
authorities.” (Sec. 99), 2 


14. Before coming to the facts of the 
instant case, the principles governing the 
burden of proof where the ‘accused sets 
up a plea of private defence, may also be 
seen, Section 105, Evidence Act enacts an 
exception to the general rule whereby in 
a criminal trial the burden of proving 
everything necessary to establish the 
charge against the accused beyond reason- 
able doubt, rests on the prosecution. Ac- 
cording to the section, the burden 
of proving ‘the existence of cir- 
cumstances bringing the case with- 
in any of the General Exceptions 
in the Indian Penal Code; or with- 


‘in any special exception or proviso 


contained in any other part of the Code 
or in any other Law, shall be on the. ac- 
cused person, and the Court shall pre- 
sume the absence of such circumstances. 
But this Section does not neutralise or 
shift the general burden that lies on the 
prosecution to prove beyond reasonable 
doubt all the ingredients of the offence 
with which the accused stand. charged. 
Therefore, where the charge about the ac- 
cused Is one of culpable homicide, the 
prosecution must prove beyond all 
manner of reasonable doubt that the ac- 
cused caused the death with the requisite 


‘knowledge or intention described in Sec- 


tion 299 of the Penal Code. It is only 
after the prosecution so discharges its 
initial traditional burden establishing the 
complicity of the accused, that the ques- 
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tion whether or not the accused had 
acted in the exercise of his right of pri- 
vate defence, arises. As pointed out by 
the Court in Dahyabhai v. State of Guja- 
rat AIR 1964 SC 1563, under Sec. 105, 
read with the definition of “shall pre- 
sume” in Section 5, Evidence Act, -the 
Court shall regard the absence of circum- 
stances on the basis of which the benefit 
of an Exception (such as the one on 
which right of private defence is claim- 
` ed), as proved unless, after considering 
the matters before it, it believes that the ~ 
said circumstances existed or their ex- 
istence was so probable, that a -prudent 
man ought, under the .circumstances of 
the particular case, to acf- upon the sup- 
position that they did exist. ‘The accus- 
ed has to rebut the presumption énvisag- 
ed in the last limb of Section 105, > 

bringing on record evidential material be- 
fore the Court sufficient for a prudent 
man to believe that the existence of such 
circumstances is probable. In other 
words, even under Section 105, the stan- 
dard of proof required to establish those 
circumstances is that of a prudent man as 
laid down in Section 3, Evidence Act. But 


within that standard there are degrees of: 


probability, and that is why under Sec- 
tion 105, the nature of burden on an ac- 
cused person claiming the benefit of an 
Exception, is not as onerous as the gene- 
ral burden of proving the charge beyond 
reasonable doubt cast on the prosecution, 
The accused may discharge his burden by 
establishing a mere balance of probabili- 
ties in his favour with regard to the said 
circumstances. 


15. The material before the Court to 
establish such a preponderance of proba- 
bility in favour of the defence plea may 
consist of oral or documentary evidence, 
admissions appearing in evidence led by 
the prosecution or elicited from prosecu- 
tion witnesses in cross-examination pre- 
sumptions, and the statement of the ac- 
cused recorded under Section 313 of the 
Code of Criminal Procedure, 1973. 


16. Notwithstanding the failure of the 
accused to establish positively the exist- 
ence of circumstances which would bring 
his case within an Exception, the circum- 
stances proved by him may raise a 
reasonable doubt with regard to one or 
more of the necessary ingredients cf the 
offence itself with which the accused. 
stands charged. Thus, there may be cases: 
where, despite the failure of the accus- 
ed to discharge his burden under Sec- 
tion 105, the material brought on the re~ 
cord may, in the totality of the facts and: 
Circumstances of the case, be enough to 
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induce in the mind of the Court a reason- 
able doubt with regard to the mens rea 
requisite for an offence under Sec. 299 of 
the Code (See Dahyabhai v. State of 
Gujarat (ibid), State of U. P. v. Ram 
Swarup (1975) 1 SCR 409, Pratap v. State 
P. (1976) 2 SCC 798), 


17. Let us now deal with the facts of 
the case in hand in ‘the light of the 
principles. stated above, We have already 
stated that the presence of the eye-wit- | 
. nesses, Khima (P. W.>-2})—Bavudan 
(P. W. 3) and Rata Sava (P. W. 4) at tne 
time and place of occurrence and their 
evidence on the narrow point that the ac- 
cused fired three shots from his revolver 
one of which hit and caused the death of 
Kana was not challenged by the accused 


~.in cross-examination or otherwise at any 


stdge. Therefore, the position is that in 
the absence of proof of circumstances 
that the accused had caused the death in 
the exercise of his right of private de- 
fence, the charge of culpable homicide 
would be held to have been established 
against him by the prosecution. We must 
therefore focus our attention on these 
points: Had the accused discharged the 
burden that lay on him under Sec. 105, 
Evidence Act. to prove his plea of private 
defence? Had he sufficiently established 
on a balance of probabilities all the cir- 
cumstances necessary to show that the 
homicide of Kana was justifled on the 
ground of self defence? If the ariswer to 
the preceding questions be in the nega~ 
tive, does the evidential -material on re~ 
cord, albeit insufficient to establish affir- 
matively the circumstances necessary to 
bring his case within the relevant Gene- 
ral Exceptions contained in the Penal 
Code, conferring and. regulating the ex- 
ercise of the right of private defence of 
body, in the totality of the circumstances 
of the case, has the effect and impact of 
inducing a reasonable doubt with regard 
to the mens rea requisite for the offence 
of culpable homicide? 


17A. At First, we may catalogue here 
certain. admitted or undisputed facts ap- 
pearing in the prosecution evidence it- 
self. These are: 


1. About 45 minutes or one hour be- 
fore the occurrence, there -was a sharp 
quarrel or heated altercation betwéen the 
accused, Yogendra, on one side, and Ravu- 
dan (P. W. 3), Rata (P. W. 5}, Vala and 
Kana (deceased) on the other, over pay» 
ment of certain amounts. 

Kana was claiming Rs. 60/- as his dues 
from. Yogendra on account of stones 
quarried and supplied by him. to the ac- 
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cused a few days earlier (vide Khima, 
P. W. 2), Similarly, Ravudan and his 
workmen, Vala-and Rata were demand- 
Ing Rs, 200/- from the appellant, which, 
according to Ravudan, was the 
due to him from the appellant in respect 
of the digging of a well, Yogendra nof 
only refused to pay anything to them, 
but unceremoniously turned them out of 
the house of Malshi, —- 


This rude behaviour of the accused was 
resented by Ravudan and his companions 


Yogendra Morarji v.. State of Gujarat -° © °° 


amount. 


l 


9.30 p.m, According to him, the dispute 
over payment of thelr dues with the ac- 
cused in the house of Malshi took place 
sometime between 8 and 9 p,m, The 
statement of P, W, 5 is on this point, 
similar to that of P, W. 3. Jesang Sava 
{P, W, 6), -Sarpanch stated that if was 


9 p.m. when he heard the report of gun- 


shot, Ganga Ala (P, W. 7) places the 
time of occurrence at about 9.15 p.m. on 
the basis of the gun-fire report heard by 
him and P, W., 6, while they were e m 


_ fviđe-Ravudan, P, W, 3 and Rata, P, W, 5), -the Chora. Taking the time of -the-quar- 


2, On being turned out of the house of 
Malshi, Ravudan, Kana, Vala and Rata 
met Khima who joined them just outside 
the house of Malshi and assured them 
that he would get some amount for them 


rel inside the house of -Matsht as about 
8.15 p.m, (on the basis of the evidence 
of Khima, Ravudan and Rata), and that 
of the occurrence as 9.15 p. me, it is evi- 
dent that these five persons were linge 

in that road leading to Bhuj, for about 45 


from the accused with whom he (Khima) 5... gp mlaen. 


claimed to have good relations, Pes 


3. While discussing among themselves 
about the dispute with the- accused over 
payment of their dues, these five per- 
gons, namely, Khima, Kana, Ravudan, 
Rata and Vala moved: to some distance 


from the house of Malshf along the road 


and reached near the field of one Vira 
Momaya. The distance between the place 
of occurrence and the Vada of Malshi, ac~ 
cording to Khima (P, W. 2), is 100 paces: 
while according to the inspection note of 
the trial Judge, this distance is 325 ft, 
Even if Khima’s version was taken at its 
face value, the fact remains that these 
persons went together to a considerable 
distance along the cart-road leading to 
Bhuj. 


4. These five persons then stood or 
¥mgered together in or by the side of the 
road for about 45 minutes or about one 
hour, at a considerable distance from the 
house of Malshi. i : 


The inference about the duration of 
their remaining there in or by the side of 
the road, is deducible from the prosecu- 
tion evidence itself, In the F.I, R, as well 
as at the trial, Khima (P. W. 2) stated 
that the dispute with the accused in the 
house of Malshi over payment of the dues 
of Kana, Ravudan, etc. took place af 
about 8 p,m, In the F.1I.R,, Khima gave 
the time of seeing the jeep of the accus- 
ed coming out of the Vada of Malshi as 
8.30 p.m., implying that the occurrence 
took place shortly after 9.30 p.m. After 
Erial, he did not pin-point the time of oc- 
currence, though an effort to give the 
impression that the incident fook placa 
soon after their coming out of the Vade 
of Malshi is discernible, Ravudan (P. W. 3) 
admitted in cross-examination that Kana 
received the fatal shot at about 9.15 er 


5, According to the F,LR (Ex. A) 
lodged by Khima, they were all “waiting 
outside” to explain/eonvince Yogendra- 
bhai” when he would come out in his car 
for going to Bhuj and that was why he 
had tried to stop the car by raising the 
hand. He admits that the F,1I, R. was 
made by him and signed by him, although 
he adds that before obtaining his signa- 
ture thereon, if was not read over to him, 
Even so, Khima did nof specifically dis- 
own this portion of Ex. A when it was 
read out to him at the trial, In the wit- 
ness-stand, Khima stated that since he 
was in pressing need of money he told 
Kana that he had good relations with 
Yogendra, and he “would see to it that 
he (Kana) got some amount from Yogen- 
dra”, In cross-examination also, Khima 
stated: “I had gone to the scene Jf the 
incident, simply with a view that I might 


.get my dues”, 


6, When at about 9,15 p.m, they saw 
the lights of the station-wagon of the ac- 
cused they stood on the right side of the 
road in the field, and as the wagon ap- 
proached that place, Khima and Kana 
raised their hands signalling to the accus~ 
ed to stop the vehicle, and according to 
Khima, the accused then did stop the 
vehicle for a moment, while according to 
P. W, 3 and P, W, 5, the accused had 
only slowed down the vehicle, 


% Immediately after the accused had 
stopped or slowed down the vehicle in 
response to the signal given by Khima 
and Kana, he stretched out his hand and 
fired three rounds in quick succession one 
of which hit Kana, At the time of the 
firing, Kana, Khima, Ravudan, Rata and 
Vala were together on the right side of 
the vehicle at a distance of about 5 feet 


ALK 0 


mv88 

8. In cross-examination, Khima stat- 
Biated that the accused fired the revolver 
after aiming it towards them, Ravudan. 
did not say anything about the aiming of 
the revolver towards any particular per- 
son. He simply said that the accused fired 
three rounds, whereupon Kana was hit, 
The High Court has correctly appreciat< 
ed and interpreted the evidence of these 
witnesses to reach the finding that the 
accused had not fired his revolver after 
aiming at any particular person. 


9. Shortly after the firing, the accused 
sped away in his vehicle towards Bhuj by 
the same road, 


10. At about 11.15 P, M, on the day of 
occurrence, when Laxman Singh, Police 
Sub-Inspector (P. W. 11) went to the 
Police Station, Bhuj on being sent for 
from his house, he found the accused al~ 
ready there in the Police Station, Head 
Constable Bakatwar Singh, who was in- 


charge of the Police Station during the. 


temporary absence of the Sub-Inspector, 
was also there. The accused gave informa- 
tion to the Sub-Inspector that the family: 
of his Manager was in danger, 


Rane J. who wrote the leading judg- 
ment in the High Court, noted that “the 
evidence of the Sub-Inspector shows that 
when he went to the Police Station af 
11 P.M. on the date of the incident, the 
accused was there’, Notwithstanding this 
evidence, the learned Judge observed; 
“From the above circumstance, however, 
it cannot be inferred as to at what tima 
the accused had actually gone to the 
Police Station”. With respect, we are un- 
able to appreciate this “reasoning”, If 
the accused was found already present in 
the Police Station at 11,15 P. M., he must 
have reached there, at least, shortly be- 
fore that, 


11. Within five or ten minutes of rē- 
ceiving the information from the accus- 
ed that the family members of his Mana~ 
ger at Raydhanpar were in danger, Sub- 
Inspector Laxman Singh, Deputy Super- 
intendent of Police, Pahuja, and soma 
members of the police force proceeded in 
the Police Van to Raydhanpar and reach- 
ed there at 12 midnight. The police party 
remained in Raydhanpar for 5 or 10 
minutes and returned to Bhuj after leav- 
Ing some armed constables near the housa 
of Malshi and elsewhere in the village, 
On his return from Bhuj at 0.30 Hrs., the 
Sub-Inspector recorded the First Infor- 
mation Report No. 75/70 made by the ac- 
cused in the cross-case, in which he com- 
plained of the commission of offences 
under Sections 147/336 ete, L P.. G 
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against-Khima, Ravudan, Rata and others, 
When the Sub-Inspector was about to 
‘complete’ the recording of the accused’s 
complaint, Khima (P, W. 2) also came 
there and lodged the F. I, R. (Mark A) in 
this case, P. W. 6, Jesang Sava who had 
accompanied Khima, stated in cross-ex- 
amination that when they reached the 
Police Station, the accused was already 
there with Sub-Inspector, Deol, 


12. (i) There is no evidence on the re- 
cord to show that after his arrival in the 
Police Station, the accused or his jeep 
was allowed to move out, or in fact mov- 
ed out of the Police Station. On the con- 
trary, Laxman Singh (P. W, 11), in spite 
of an attempt on his part to feign ignor- 
ance with regard to this fact, had to ad~ 
mit after some equivocation, under the 
stress of cross-examination, that during 
the night the jeep of the accused was 
"lying outside the compound of the 
Police Station”, P, W, 6, also admitted 
that when they went to the Police Sta- 
tion to lodge the report, “the jeep of the 
accused was lying in the compound.” 


(ii) Although the Sub-Inspector 
(P. W. 11) stated that after 0.30 Hrs. 
that is, on his return from Raydhanpar, 
he did not allow the accused to move outl 
of the Police Station. The other evidence 
shows that even during the period ths 
Sub-Inspector and party had gone to 
Raydhanpar, the accused or his jeep 
could not have been permitted to go out 
from the Police Station, P, W, 11 admitt- 
ed in cross-examination that at 23-25 hrs, 
information was received in the Police 
Station from the Hospital on telephone 
that Kana with a bullet wound was in 
the Hospital and his condition was serious 
and that steps be taken to get his Dying 
Declaration recorded. Five minutes later, 
further information was received from the 
Hospital that Kana had died. Damji who 
was then in charge of the Police Station 
made entries in the Station Diary with re- 
gard to the receipt of these informations, 
With this information in their possession, 
the Police could not in the normal course, 
have allowed the accused, even if he 
wanted to move out of the Police Station, 
In all probability therefore, the accused 
after his arrival in the Police Station re- 
mained there, 


(iii) The Sub-Inspector had come to 
know from the F, L R. lodged by the ac- 
cused, that his jeep had been damaged. 
Towards the end of his statement in 
cross~examination, the Sub-Inspector, 
Laxman Singh Deol, again stated: 
“Since morning, the jeep was in the com- 


pound of the Police Station, The wind- 
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screen glass of the jeep was broken. 
There were 10 or 15 dents on the bonnet 
of the vehicle”. He however, conceded 
that he had not drawn the Panchnama of 
attaching the jeep till the evening of 
July 31, 1970. 

(iv) The accused himself carried his 
revolver and cartridges to the Police 
Station and surrendered the same to the 
Police who however, formally seized it 
later in the morning under a Panchnama. 
But Deol (P. W. 11) has admitted that the 
revolver and the cartridges were with the 
accused throughout when he was in the 
Police Station even prior to their formal 
attachment, under the Panchnama, Ex. 48. 


18. We may now turn to two other 
material facts which have been alleged 
by the accused but were denied by the 
prosecution witnesses concerned when 
thev were put to them by the defence in 
cross-examination. They are: (a) pelting 
the jeep with stones and (b) blocking 
or barricading the road by which the ac- 
cused was proceeding to Bhuj. 


18. As regards (a) it may recall that 
according to the accused as soon as he 
stopped the jeep on seeing a barricade 
across the road, the crowd (including the 
deceased and his companions) rushed to- 
wards his vehicle and began to shower 
stones on it. The accused reversed the 
vehicle but the crowd continued to pelt 
stones and came close within 3 or 4 feet 
to the vehicle and completely encircled it. 
As already discussed, the accused had 
reached the Police Station in the same 
vehicle around 11 p.m. Thereafter his 
jeep remained in the compound of the 
Police Station while the accused also re- 
mained in the Police Station. According 
to the Police Sub-Inspector (P. W. 11) he 
had in the morning, noticed that the 
wind-screen of the vehicle had been bro- 
ken and there were dents and depressions 
in the vehicle. 


20. The High Court has rejected the 
story of stone throwing, as “absolutely 
false” for the following reasons; 


(i) According to P. S. L Deol, there 
were only 10 to 15 dents in the jeep car 
apart from the damaged wind-screen. 
Therefore, “if the stones were thrown by 
the deceased and his companions at the 
jeep car, at least a dozen must have been 
thrown”. But the Panchnama of the 
scene which was made immediately next 
morning, does not show that there were 
any stones lying at the scene of offence, 
Any other prosecution witness has not 
been cross-examined on this aspect, 
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(ii) No glass splinters of the - damaged 
windscreen were found lying at the scena 
of the crime. 

(iii) None of the persons travelling in 
the jeep car, at the time of incident, re- 
ceived any sort of injury, 

(iv) According to the accused, before 
going to’the Police Station, he first went 
to his house and thereafter to the house 
of a friend for the purpose of contacting 
the Deputy Superintendent of Police on 


- phone. “The accused had ample time at 


his disposal for creating evidence by mak- 
ing some dents on the jeep and breaking: 
the windscreen thereof, before he went to 
the Police Station.” 


(v) No copy of the Panchnama which 
was prepared first in point of time, with 
regard to the seizure of the jeep and tha 
marks of damage found on it, has been 
produced on the records of this case: but 


it appears that this “Panchnama has been 
produced in the cross-case filed by the ac- 
cused against some of the prosecution 
witnesses and other”. 

(vi) The accused has not examined Jay- 
anti and Shaktidan, who according to 
him, were also with him in the jeep at tha 
time of occurrence. 


21. In our opinion, none of these 


reasons enumerated above justifies a 
positive and emphatic finding, such as 
the High Court has recorded, that “the 


two-fold theory of ‘barricade’ and stone- 
throwing advanced by the accused is ab- 


solutely false and an afterthought” 


Reasons (i) and (ii) are not of a definite 
tendency. The scene of occurrence was 
inspected on the following day at 9.15 
a.m. The villagers had ample time to re- 
move the stones and glass-splinters, if 
any, from the scene of offence. Nos. (i) 
and (ii) lose their significance when we 
keep in mind that the scene of occurrence 
was inspected by the investigator on the 
following day about twelve hours after 
the occurrence. The deceased was not 
only a village dignitary, being the elected 
Up-Sarpanch, but also the first cousin of 
the Police Patel, Khima who is the star 
witness of the prosecution. Naturally, 
therefore, the entire village was deeply 
interested in the success of the prosecu- 
tion case against the accused, who in 
their eyes was an undesirable “outsider”, 
Khima is not an unsophisticated rustic as 
he poses to be. Being a Police Patel, he 


_ was supposed to be fully aware of the 


significance of the presence of stones and 
like tell-tale evidence at the spot, which 
might proclaim him and his companions 
fo be the aggressors. Indication of the fact 
that during the period of twelve hours 
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after the occurrence and before the -ins- 
pection, the villagers : 
moving such circumstantial evidence from 
the spot is available from the Panchnama 
Ex. 41, itself wherein the investigating 
. Officer who inspected the scene of crime 
has noted: “some grass and a crop had 
been sown in the field where the incident 
had taken place. The blood mark appears 
on the earth about 15 paces away in the 
southern side from the scene of-the-ing > 
The fields are. situated to- 
wards, the east north and souuthers« side .. 


The _foot-prints/marks of many people 
who were doing the . digging work are 
seen there at the said place of the inci- 


dent”. The crucial sentence is that which 
has now been underlined. The significance 
of thi: “digging on the boundary of field 
of occurrence” becomes clear when wa 
recall the statement of the “accused ard 
the cross-examination of the prosecution 
witnesses on the point. The accused has 
stated that “some people were running in 
the field along the hedge: they were run- 
ning towards me. Tnen. I reversed my 
vehicle”, The accused tried to establish 


in cross-examination of prosecution wit~ - 


nesses. the fact that some persons, includ- 
ing the deceased were waiting in ambush 
behind that hedge in the field of. Vira 
Momaya, where the deceased fell.on re- 
ceiving the fatal shot. That was why 
Khima (P. W. 2), Rata Sava (©, W. 5} 
Jasarg Sava (P. W. 6) and Jakhu (P. W. 8) 
pointedly cross-examined about the pre- 
sence of this hedge along the road on the 
boundary of the field of occurrence, Al- 
though all these witnesses denied the pre- 
sence of hedge, they admitted this much 
that the field was under Moth crop which 
was hardly one inch high. Rata Sava first 
conceded: “From Malshi’s Vada till the 
point of the incident, there‘is a hedge. It 
is to the left if one proceeds from the 
Vada of Malshi to the scene of the inci- 
dent.” In the next breath, perhaps when 
he realised the significance of the ques- 
tion, he said: “It is not true that similar- 
ly, there was a hedge on the right side, 
and that after this incident, the hedge was 
removed.” Normally, when a field under 
crop abuts on a public road, one, v-culd 
expect a fencing or hedge to protect it 
from damage by stray cattle and human- 
beings, particularly when such a field 
lies in the proximity of village habita- 
tion. s n; 

22. It is against this background that 
the note in the Panchnama (Ex, 41), 
about the presene of digging marks and 
the footprints of many people who were 
doing this digging work -at the place. of 
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the incident, is to be appreciated. The 
very presence of these marks and fcot- 
prints at the place of occurrence, by the 
side of the dusty road: frequented by 
cattle and men, indicates that they were 
fresh. It will therefore, be not unreason- 
able to hold that after the occurrence 
and before the inspection of the scene of 
offence, some material objects or bushes 
had been dug out with a view to foil by 
anticipation, the aefenze theory of the 


“deceased and his companions lying there 


in ambush for the accused, ; 


23. Thus, the possibility of the stones 
and glass splinters also having been re- 
moved from the scene of the incident by 
those very persons who purposely remov- 
ed the hedge overnight from the spot, 
could not be reasonably ruled out. 


24. As regards (iii), that is, non-receipt 
of injury by any of the. occupants 
of the jeep, it may bə noted that 
this vehicle was a closed vehicle of 
station-wagon type. It is a matter of com- 
mon-knowledge that wind-screeris of cars 
are so constructed that on being hit by a 
stone or other hard object, they crack 
and split up into fragments which do not 
fly away but either fall perpendicularly or 
remain sfuck-up to the jellylike layer of 
the screen. Thus even if the vehicle was 
pelted with stones and its windscreen 
was hit, the possibility of the inmates of 
the :ar receiving injury was remote. Cir- 
cumstance (ili), therefore, doés not neces- 
sarily falsify the story of the vehicle be- 
ing pelted with stones or blunt objects, 


25. The failure of the accused or his 
counsel to bring on the record the first 
Panchnama which was prepared with re- 
gard to the attachment of the jeep, can- 
not give rise to an adverse inference 
against the accused, particularly when the 
Sub-Inspector Luxman Singh Deol him- 
self admitted in  cross-examination that 
there were marks of violence and dents on 
the jeep car when he saw it in the morn- 
ing. This Panchnama was a material docu- 
ment prepared by the investigating offl- 
cer, It was primarily the duty of the pro- 
secution to bring it or its copy on the re- 
cords of this case, also. The prosecution 
therefore, cannot be allowed to take ad- 
vantage of its own lapse, 


26. Regarding (vi): It was common 
ground that Jayanti and Shaktidan were 
present in the jeep. car with the accused 
at the time of occurrence, But the fail- 
ure of the accused to examine them does 
not necessarily show that the defence ver- 
sion is “false”. True, they are relations of 
Malshi who was then the Manager of the 
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accused. But we cannot overlook the fact. 
that the accused had immediately on re- 
aching the Police Station, reported that 
the lives of the family members of Malshi 
were in danger at the hands of the irate 
villagers and that immediates steps be 
taken to protect them, Viewed against 
this background, it would be unrealistic 


to expect Jayanti and Shaktidan to readi- 


ly come forward and appear as witnesses 
in defence of the accused. episode 
resulting in the death of Kana who was 
the Upsarpanch and cousin of the Police 
Patel of the village, had become an issue 
between the villagers and’ the “outsider” 
accused, . 


27. Circumstances being what they 
were, Jayanti and Shaktidan, actuated by 
the sheer extinct of self-preservation, 
would be least disposed to depose against 
their co-villagers and incur their wrath. 
While Jayanti and Shaktidan had to live, 
work and have their being in the village 
the accused, being domiciled in Bombay, 
and thus an absentee landowner in the 
village, was no better than an outsider. It 
was therefore extremely doubtful that 
Jayanti and Shaktidan would appear as 
defence witnesses at the instance of the 
accused, In such a situation, when the 
presence of Shaktidan and Jayanti in the 


feep at the relevant time was not disputed | 


by the prosecution, the court should have 
summoned and examined them as court 
witnesses, True, that the burden to esta- 
blish his plea of private defence was on 
the accused, nevertheless it was as much 
the duty of the Court as of the parties to 
bring on the record all material evidence 
necessary to reach at the truth, In the 
circumstances, the failure of the accused 
to examine these persons as his witnesses, 
therefore, did not ipso facto give rise to 
the inference that the defence story was 
“absolutely false”, l 


Regarding No. (iv): 


28. It is the accused’s version that 
after the occurrence and before reaching 
the Police Station at about 11 p.m., he 
spent about one hour or 45 minutes in go- 
. ing to his friend’s house, for unsuccessful- 
ly attempting to contact the Deputy Su- 
perintendent of Police on phone and in 
procuring more cartridges from his house 
for his revolver. The accused had thus 
time and opportunity to fabricate the 
dents and damage-marks on his vehicle. 
Whether he actually fabricated these 
marks of violence on his vehicle during 
this period, remains a big question mark, 
It cannot: be answered with positive cer- 
tainty either way. At the highest, all that 
can be said is that this delay on the part 
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of the accused in going to the Police Sta- 
tion is an infirmity which degrades the 
probability as to the existence of the fact 
of stone-throwing with  consequenf 
damage to the windscreen and the body 
of the jeep, to the status of a possibility, 
may be a strong possibility. 

29. But, certainly this delay for which 
the accused had given explanation, was 
hardly a ground for jumping to the con- 
clusion that the defence version on this 
point was “absolutely false” and ‘“con- 
cocted”, | 

30. In our opinion, though the mate-|_ 
rial brought on the record is insufficient| 
to prove affirmatively the defence ver- 
sion that the jeep of the . accused was 







to the existence of that fact. 
Regarding the barricade: 


31. The accused had failed to sub- 
stantiate this fact by a balance of proba- 
bility. The very fact that soon after fir~ 
ing the shots, the accused sped away in 
his jeep to Bhuj by “bumping” over — 
as he says — the barricade, shows that 
the road had not been effectively blocked 
or barricaded, 


_ 82. To complete the survey of the evi- 
dence one more aspect of the case may ba 
examined, The earliest version of Khima, 
P. W. 2, in the F, I, R, (Ex. A), and of 
his companion witnesses during investiga- 
tion was, that Khima was also present 
along with Ravudan, Kana. Rata Sava and 
Vala inside the house of Malshi, when 
the dispute over the payment of tha 
claimed dues took place with the accus- 
ed, that Khima was anxious for payment 
to Kana because he had to collect that 
amount from Kana towards repayment of 
the loan due to him; that accused: had 
turned out all the five of them, including 
Khima from the house of Malshi without 
paying them even a penny. At the trial, 
Khima. Ravudan and Rata Sava have alf 
committed a volte-face on this point, and 
stated that Khima was not present inside 
the house of Malshi when their quarrel 
with the accused over payment of their 
dues took place, and that Khima met 
them only near the entrance of the Vada 
of Malshi, when after the dispute they | 
were turned out by the accused. The High 

Court has said that this change introduc- 

ed by these witnesses does not affect the 

substratum of the prosecution story, viz., 

that it was the accused who had fired the 

fatal shot which caused Kana’s death, 

That may be so. Nevertheless, this change 

appears to have been designedly made in’ 
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(sic) on this point by all the three mate- 
rial witnesses, has an important bearing 
on the plea of private defence set up by 
the accused, This change. appears to have 
been introduced with a view to give 
plausibility to their version at the trial 
that they were innocently trying to stop 
and intercept the vehicle of the accused 
on the way to Bhuj, so that Khima may, 
by his good offices, persuade the accused 
to make payment to his companions, De- 
tailed discussion with regard to the effect 
of this twist to the story given by these 
witnesses, on the accused’s plea of pri~ 
vate defence will be considered later. 
Suffice it to say here that the verison of 
these witnesses regarding the purpose of 
their going to the place of occurrence and 
stopping the vehicle of the accused, was 
not as innocuous and simple, as reproduc- 
ed by us at No. 2 in the catalogue of facts 
appearing in the prosecution evidenca 
It would be imprudent to swallow this 
changed version at the trial, without de- 
mur. Being an afterthought, it had to be 
appreciated against the background that 
only 45 or 60 minutes earlier, following a 
sharp dispute, the accused had ignomini- 
ously turned out these witnesses, includ- 
ing Khima, from the house of Malshi, 


33. It is in the light of the above con- 
spectus, the Court has to consider tha 
questions: (a) whether a right of pri= 
vate defence of the body ever accrued to 
the accused. (b) If so, whether the ex- 
ercise of that right extended to the caus- 

ing of death 
' 34. For reasons that follow, the answer 
to the first question must be in the affir- 
mative. 


35. The fact is important to bear 


reiteration that Ravudan, Rata and their. 


companions admittedly resented tha 
haughty manner in which the accused 
had denied them payment and turned 
them out of the house of Malshi. It will 
also bear repetition that the earliest ver- 
sion of Khima, Ravudan and Rata Sava 
was that Khima was present in the house 
of Malshi when the dispute with the ac- 
cused over payment of the amounts claim- 
ed by them, took place. It is further note- 
worthy, despite the twist on this point 
given in examination-in-chief, Rata Sava 
had to concede under the stress of cross- 
examination that at the time of the said 
dispute, Khima was present in the com- 
pound of Malshi. Khima, according to his 


own admission, was in -dire need of 
money. .His cousin, Kana deceased, owed 
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him Rs, 60/-, Kana had promised to repay 
the loan after getting the amount from 
the accused, Khima admittedly wanted ta 
collect. the amount from Kana as soon as 
the latter got payment of the same from 
the accused. Under these circumstances, 
Khima’s presence by the side of Kana 
when the latter demanded payment from 
the accused, was a probable 
fact, It was equally probable — 
as stated in the F. I. R, — that he was 
also turned out of the house along with 
his companions by the accused. In such 
a situation, it would be but natural that 
Khima also shared with his companions a 
sense of resentment against the accused, 


36. The accused has stated that Ravu- 
dan had even attempted to assault him 
with a stick but the attempt had been 
foiled by the intercession of Smt. Lasmi- 
ben, and that after the crowd had been 
pushed out of the compound, it remain- 
ed standing outside for about half an 
hour, “speaking abusive words”, challeng- 
mg the accused to come out to be taught 
“a lesson”, and threatening to kill him 
saying that “it would be my (accused’s) 
last meal”. The accused may have ex- 
aggerated the utterances or behaviour of 
Ravudan and party. But, if we keep in ` 
mind that Ravudan, Rata, Kana and their 
companions had admittedly felt offended 
at the treatment meted out to them by 
the accused, the version of the accused 
cannot be said to be devoid of substance 
It was not improbable that on being un- 
ceremoniously turned out of the house of 
Malshi, these angry persons stood and 
lingered for some time outside the com- 
pound of Malshi’ and gave vent to their 
indignation by abusing and threatening to 
teach the accused a lesson when he cama 
out, 


_ 3%. It may also be recalled, that ac- 
cording to the prosecution evidence while 
moving towards the place of occurrence 
all these five persons were discussi 

among themselves and the only topic of 
discussion, (vide Rata Sava, P. W. 5, in 
cross~examination), was “of getting 
money from the accused”, It will not be 
unreasonable, therefore, to infer that the 
passion, ire, hatred and temper generated 
against the accused by the dispute at the 
house of Malshi continued to simmer in 
the minds of Ravudan, Kana, Rata, Vala 
etc, till the occurrence took place. The 
changed story propounded by Khima and 
his companion witnesses at the trial thaf 
they were merely frying-to stop the 
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jeep of the accused to persuade and re- 
quest the accused to pay them something, 
does not inspire confidence. The odd and 
out-of-joint time chosen, the strategie 
Place selected and. the unusual manner 
adopted, viewed against the backdrop of 


what happened a short time earlier at the 


house of Malshi, all clearly point to the 
conclusion that the common intention of 
`- Khima, Kana and their companions in at- 
tempting to intercept and stop the vehicle 
of the accused was anything but peace- 
ful The surrounding circumstances and 
probabilities of the case clearly indicate 
that these five persons had attempted to 
_ stop the vehicle-of the accused in order 
to wrongfully restrain or gherao the ac- 
cused in prosecution of their avowed 
common object of “getting money” from 
him by putting him in fear of physical 
harm. In short, the common object of this 
assembly of five persons in attempting to 
intercept and stop the vehicle of the ac- 
cused was to extort money from him by 
putting him in fear of injury. In the cir- 
cumstances, as soon as Khima and Kana 
raised their hands to stop the jeep of the 
accused and then tried to follow and 
close on it, it was not unreasonable for 
the accused to apprehend some physical 
harm at their hands. Therefore, under 
Section 102, Penal Code, a right of pri- 
vate defence of the body had accrued to 
the accused. 


38. It remains to be considered fur- 
ther whether this right extended to the 
voluntary causing of death. Answer to 
this question depends on whether in the 
circumstances, the accused had an im- 


mediate apprehension of death or grievous _ 


hurt at the hands of the complainant 

party. In this connection, it is to be not- 
ed that it has not been established that 
Kana deceased or any of his companions 
was carrying any arm. Even if we take 
into account that the complainant party 
pelted the vehicle with stones, then alsa 
ft being a closed station wagon, the in- 
mates could not reasonably apprehend 
death or grievous hurt as a result of this 
stone-throwing. If his vehicle had been 
encircled, as the accused says, he could 
have accelerated his vehicle and easily 
run through the cordon, even if, in the 
process he knocked down some determin- 
ed obstructor. After running through the 
cordon he could speed further to Bhuj; as 
he did after the incident: 


39. Furthermore, the accused should 
not have fired all the three rounds in 
quick succession. He should have after 
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firing one round waited for a second or 
two-to see its effect on the persons 
attempting to gherao him. If that fire did 
not have the desire effect, then he should 
have fired the next round. But the mere 
fact that he did not assess the necessity 
of firing each successive shot. does not 
negative good faith on his part in the ex- . 
ercise of his right because a person placed 
in peril is not expected to weigh “in. gol- 
den scales” what amount of force is neces- 


sary to keep within the right. -Thus, this 


is a case in which the accused has ex- 
ceeded this limit of the right of private 
defence available to him under Sec. 101, 
Pena) Code. Nevertheless, this is a cir- 
cumstance which can be taken . into ac- 
count in mitigation of the sentence. 


40. We agree with the High Court, 
that the offence committed by the accused 
is one under S. 304, Part II, Penal Code 
and does-not amount to murder under any 
of the four clauses of the definition given 
in Section 300, Penal Code. 


41. For all the foregoing reasons, we 
will. while upholding the’ conviction of 
the appellant under Section 304, Part II 
Indian Penal Code, reduce his sentence te 
six months rigorous imprisonment and a 
fine of Rs. 10,000/- (Rupees Ten thousand 
only) and in default, to suffer two years’ 
rigorous imprisonment. The fine shall be 
paid within two months from today. The 
fine, if realised, shall be paid as com- 
pensation to widow, or failing her, to the 
immediate heirs of the deceased, Kana. 
The bail of the appellant is cancelled. He 
shall surrender to serve out the sentence 


inflicted on him, 
i Sentence reduced. 


AIR 1980 SUPREME COURT 674 
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. certified copy. The first judgment is 
not, therefore, necessarily the leading 
judgment.—Ed.) 


AX/BX/A97/80/KSB * 


~ 
k 


1980 


Constitution of India, Art. 137 — Power 
of Supreme Court to review its judg- 
ment — Extent of — Error apparent on 
face of record — What constitutes — De- 
cision based on undisputed facts — No 
review on ground that certain alterna- 
tive- situations were not placed before 
Court. (Civil P. C. (1908), O. 47, R. 1). 
(Supreme Court Rules (1966), O. 40, R. 1). 


A party is not entitled to seek a review 
of a judgment delivered by the Supreme 
Court merely for the purpose of a re- 
hearing and a fresh decision of the case. 
The normal principle is that a judgment 
pronounced by the Court is final, and 


departure from that principle is justified 


only when circumstances of a substan- 
tial and compelling character’ make ıt 
necessary to do so. ATR 1965 SC 845, Rel. 
on; AIR 1971 SC 2162 and AIR 1971 SC 
107, Ref. to. (Para 8) 


Power to review its judgments has 
been conferred on the Supreme Court 
by Art. 137 of the Constitution, and that 
power is subject to the provisions of any 
law made by Parliament or the rules 
made under Art. 145. In a civil proceed- 
ing, an application for review is enter- 
tained only on a ground mentioned in 
O. XLVU, Rule 1 of the Code of Civil 
Procedure, and in a criminal proceeding 
on the ground of an. error apparent on 
the face of the record. (Order XL, R. 1, 
Supreme Court Rules, 1966). But what- 
ever the nature-.of the proceeding, it is 
beyond dispute that a. review proceeding 
cannot be equated with the original hear- 


ing of the case, and the finality of the 


judgment delivered by the Court -will 
not be reconsidered except ‘where a 
glaring omission or patent mistake or 
like grave error has crept in earlier by 
judicial fallibility’.. AIR 1975 SC 1500, 
Rel. on. (Para: 8) 

An error apparent on the face of the 
record exists if of two or more views 
canvassed on the point it is possible to 


hold that the controversy can be said to 


admit of only one of them. If the view 
adopted by the Court in the . original 


judgment is a possible view ` “having rem. 


gard to what the record states, it is dif- 
ficult to hold that there is an error ap- 
parent on the face of the record. 


_ (Para 9) 
Where the judgment of the Supreme . 


‘Court in an appeal under Art. 136 of the 


Constitution holding that the transaction 
of supply and service of food to the cus- 
tomer to be eaten. by the customer in the 
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restaurant was not a sale exigible to tax 
was þased on the undisputed facts that 
the customer was entitled to merely eat 
the food and enjoy the various ameni- 
ties and services supplied by the Res- 


taurant and. was not entitled to remove 


and carry away the unconsumed food. - 
Held that the judgment based on such 
factual foundation was not open to re- 
view merely because some alternative 
Situations were not presented before the 
court. A review in the counsel’s menta- 
tion cannot repair the verdict once given. 
(Paras 10, 11, 16) 
Cases Referred: Chronological Paras 
(1978) 2 SCR 433: AIR 1878 SC 449 4 
(1976) 2 SCR 1050: AIR 1976 SC 621: 
1976 Cri LJ 547 
(1975) 3 SCR 933: AIR 1975 SC 1500 
(1972) 2 SCR 937: AIR 1972 SC 1131 
(1971) 2 SCR 11: AIR 1971 SC 107 
(1971) 3 SCR 748: AIR 1971 SC 2162 
(1965) 1 SCR 933: AIR 1965 SC 845 
_ (1938) 4 All ER 170: 159 LT 547, Locket 
v. A. & M. Charles Ltd. 
(1920) 89 LJ KB 55, Rex v. Wood Green | 
Profiteering Committee; Boots Cash 
Chemists (Southern) Lim Ex Parte 4 
(1920) 89 LJ KB 57, Rex v. Birming- 
ham Profiteering Committee; , Provin- 
cial Cinematograph Theatres Lim., Ex 


Cm COP o 


ee et 


parte ' 4 
5 ALR 1100, Friend v. Childs Dining 
Hall Co. . 4 
50 ier 927, Mary Nisky v. Childs sos 


LRA 195 B 481, Merrill v. Hodson 4 
Mr. Soli J. Sorabjee, Addl. Sol Genl., 
Mr. P. A. Francis, Sr. Advocate (M/s. 
B. B.. Ahuja, M., N. Shroff, R. S. Cha, 
R. N. Sachthey, Advocates -with them), 
for Petitioners; Mr. F. S. Nariman, Sr. 
Advocate (M/s. Lalit Bhasin, M. N. Kar- 
khanis, Mrs. -S. Bhandare and Miss 
Malini Poduval, Advocates with him), 
for Respondent. i 
Interveners. 

. Mr.. S. T.-Desai, Sr. Advocate (Mr, 
M. N.: Shroff, Advocate with him), for 
State of Gujarat. i 

Mr. Soli J. Sorabjee, Addl. Sol. Genl 
(Mr. M. N. Shroff, Advocate - with him), 
for State of Maharashtra. 

Mr. Badridas Sharma, Advocate, wi 
State of Rajasthan. 

M/s. T. V. S. N. Chari and M. S. Ganesh, 
Advocates, for State of A. P. 
' Mr. Soli J. Sorabjee, Addl. Sol. Genl. - 
(Mr. G. S. Chatterjee, Advocate with 
him), for State of W. B. 
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Mr, N, Nettar, Advocate, for St 
Karnataka, 

Mr, A. V. Rangam, Advocate, for State 
of Tamil Nadu, 

Mr, S, C. Manchanda, Sr. “Advocate 
(Mr, O, P. Rana, Advocate with him), for 
State of U. P, 

Mr, V, J. Francis, Advocate. for State 
of Kerala, 

Mr. M. C, Bhandare, Sr, Advocate, for 
the Federation of Hotel and Restaurant 
Associations of India. : 

Dr, Y. S. Chitale, Sr. Advocate (M/s, 
Lalit Bhasin, Vinay Bhasin. and 
. Vineet Kumar, Advocates with him), for 
Hotel, Restaurant Association, Calcutta 
and Eastern Region, South Region Fari- 
yas Hotel. 

Mrs. Shyamala Pappu, Sr. Advocate 
(Mr. A. Minocha, Advocate with her), for 
Zonth Club. 


‘Mis, A. K. Rao and A. T. M. Sampath, 
Advocates, for Tamil Nadu Hotel Asso- 
ciation, 

Mr, N. Sudhakaran,. Advocate, for 
Hotel and Restaurant. Association, Erna- 
kulam. 

Mr. Anil Divan, Sr. Advocate (M/s, 
Ravinder Narain, Sri Narain, Advocates 
with him), for Walcom Hotels and Indo- 
villes Hotel Division. 

Mr. S. K. Gambhir, Advocate, for Stata 
of Madhya Pradesh. 

PATHAK, J. (With TULZAPURKAR, 
J.):— These Review Petitions are directed 
against the judgment of this Court dated 
September 7, 1978 disposing of Civil Ap- 
peals Nos. 1768 and 1769 of 1972: (AIR 


978 SC 1591). 
2. Northern India Caterers (India) 


State of 


Ltd. run a hotel in which besides provid- ‘ 


ing lodging and meals to residents i8 
also operates a restaurant where meals 
are served to non-residents or casual 
visitors. In a reference made to the High 
Court of Delhi under S. 21 (3) of the 
Bengal Finance (Sales Tax) Act, 141 
as extended to the Union. Territory of 
Delhi, the High Court expressed the 
opinion that the service of the meals to 
casual visitors in the restaurant was 
taxable as a sale, On appeal, this Court 
took a contrary view and held that when 
meals were served to casual visitors in 
the restaurant operated by the appellant 
Ehe service must be regarded as provid- 
ing for the satisfaction of a human need 
and could not be regarded as constitut- 
ing a sale of food when all that the visi- 
tors were entitled to do was to eat the 
food served to them‘and were not entitl- 
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ed-to remove or carry away uneaten 
food, Supporting considerations included 
the circumstance that the furniture and 
furnishings, linen, crockery and cutlery. 
were provided, and there was also music, 
dancing and perhaps a floor show. 


3. Mr. Soli J. Sorabjee, the learned 
Additional Solicitor General, who has 
been briefed by the respondent to appear 
at this stage in the case has, with his 
usual thoroughness and ability, succeed- 
ed in putting together a mass of legaf — 
material which we greatly wish had been 
before the Court when the appeals were 
originally heard. On the basis of that 
material, he submits that the judgmenf 
delivered by this Court ought to be re- 
viewed. We have- no~hesitation in saying 
that had this material been available 
earlier, it would have enabled the Court 
to consider still further aspects of the 
problem and examine it more compre- 
hensively. But having regard to the basis 
on which the appeals proceeded, we ara 
unable to say that the result would ne- 
cessarily have been different, 


4. The learned Additional Solicitor 
General contended that the judgment of - 
this Court is amenable to review because, 
he says, it proceeds on the erroneous 
assumption that a restaurant can, for the 
purposes of the point of law decided by 
us, be likened to an inn. We have been 
referred to Halsbury’s Laws of Eng- 
land(1) and the Hotel Proprietors Act, 
1956 mentioned therein, Our attention 
has also been invited to a statement in 
Benjamin’s ‘Sale of Goods’(2) that when a 
meal is served to a customer in a restau- 
rant there is a sale of goods, the element 
of service being subsidiary. As regards 
judicial opinion in England, reliance has 
been placed on Rex v. Wood Green Pro- 
fiteering Committee; Boots Cash Che- 
mists (Southern) Lim. Ex parte, (1920) 
89 LJKB 55, Rex v. Birmingham Pro- 
fiteering Committee; Provincial Cine- 
matograph Theatres, Lim, Ex parte, 
(1920) 89 LJ KB 57 and Lockett v. A, 
& M. Charles Ltd., (1938) 4 All ER 17% 
It appears,, however, that the first and 
third of these three casés cannot be said 
to bear directly on the point. It was also 
urged that Marrill v. Hodson, LRA, 
1915 B 481 and Mary Nisky v. Childs 
Company, 50 ALR 227, on which this 
Court relied, represent the Connecticut 
-New Jersey rule, but the opposite view 


(1) 21 Hals. 3rd Edn. 441-2 
(2) 1974 Edn, p. 37 para 30 
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embodied in the Massachusetts-New 
York rule and expressed in Friend v. 
Childs Dining Hall Ca, 5 ALR 1100 re- 
presents the true law. It was said that 
the subsequent enactment of the Uni- 
form Commercial Code(1) in the United 


States has preferred the Massachusetts- 


New York rule by providing that for 
the purpose of the implied warranty of 
merchantability, the serving for value of 
food or drink to be consumed either on 
the premises or elsewhere is a sale(2),' 
We were invited to consider Vishnn 
Agencies (Pvt.) Ltd. v. Commercial Tax 
Officer, (1978) 2 SCR 433 for the propo~ 
sition that the concept of ‘sale of goods’ 
as understood in the legislative entry in 
List II of the Seventh Schedule of our 
constitutional enactment should be an- 
larged to take into account a meaning 
mot intended earlier but necessitated by 
an environment of social control mea- 


sures, Finally, reference has been made - 


to certain observations in State of Puna 
jab v. M/s. Associated Hotels of India 
Ltd., (1972) 2 SCR 937 and Municipal 
Corporation of Delhi v. Laxmi Narain 
Tandon, (1978) 2 SCR 1050. 


5. Learned counsel for the intervener 
States generally adopted the submissions 
a the learned Additional Solicitor Gene- 


6. The review petitions have been vi- 
gorously opposed by Mr. F. S. Nariman, 
appearing for the appellant, who has 
urged that no ground for review has 
‘been made out and that, in any event, 
the Judgment of this. Court does not suf- 
fer from error. He pointed out that the 
decisions based on the Massachusettex 
New York rule holding that the service 
of meals to customers in a restaurant 
constitutes a sale of food turned on tha 
-need for importing an implied warranty 
that the food was fit for eating, That 
consideration, it was said, need not in- 
fluence the courts in India because the 
lacuna had been filled by law such as 
the Food Adulteration Act aimed at en= 
suring the supply of wholesome food to 
consumers, The submission is that whe- 
ther the service of meals is or is not a 


sale must be determined by the nature. 


of the transaction and not by the need 
to import an implied warranty of fit- 
ness, In other words, it is said, the fac- 
tor of implied warranty must follow on 
the transaction being a sale and not that 


(1) S. 2-314 (1). . 
(2) 67 Am. Jur, 2d. 633 £ 464. 
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the transaction is a sale because an im- 
plied warranty is a necessary guarantee 
for public health. We are reminded that 
the true: basis of our judgment is that. no 
title in the food passes to the consumer 
as is evidenced by the circumstance that 
the unconsumed portion of the food can- 
not be carried away by him, It is point- 
ed out that there never was any dispute 


_ by the respondent that a customer in a 


restaurant who orders food for consump~ 
tion by bim on the premises is not en- 
titled to take away the unconsumed por- 
tion of the food. The essemtial nature of 
the transaction, he reiterates, is that it 
is a service afforded for the satisfaction 
of a bodily need, and the service is pro- 
vided by supplying food for eating. In 
the end, he has emphasised the limited 
scope of the power of review and tha 
strict conditions m which it can be in- 
voked. Dr. Y. S Chitale and Mr. Anil 
Dewan, appearing for some interveners, 
adopt the same line of argument, 


. 7. The question is whether on tha 
facts of the present case, a review is 
justified, 


8 It is well settled that a party is 
not entitled to seek a review of a judg-} 
ment delivered by this Court merely fo 
the purpose of a rehearing and a fresh 
decision of the case, The normal princi-} 
ple is that a judgment pronounced by] 
the Court is final, and departure from} 
that principle is justified only when ci 
cumstances of a substantial and compel 
ling character make it necessary to da 
so. Sajjan Singh v, State of Rajasthan,} 
(1965) 1 SCR 933 at p. $48, For instance, 
if the attention of the Court is not drawn 


to 3 material statutory provision during - 


the original hearing, the Court will re4 
vise its judgment, G. L. Gupta v, D. Na 
Mehta, (1971) 3 SCR 748 at p. 760. ne 
Court may also reopen its judgment if 
a manifest wrong has been done and it 
is necessary to pass an order to do full 
and effective justice. O. N. Mohindroc 
v. Dist, Judge, Delhi, 4971) 2 SCR Il 


sat p 27. Power to review its Judgments 


has been conferred or the Supreme 
Court by Art. 137 of the Constitution, 
and that power. is subject to the provi 
sions of any law made by Parliament or 


the rules made under Art, 145. In a civ 


proceeding, an application for review 1s 
entertained only on a ground mentioned} 
in O. XLVII Rule I of the Code of Civi 
Procedure and in a criminal proceeding 
on the ground of an error apparent on 
of the record, (Order XL, R. 1 
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Supreme Court Rules, 1966). But what- 
ever the nature of the proceeding, it is 
beyond dispute that a review proceeding 
cannot be equated with the original hear- 
ting of the case, and the finality of the 
judgment deliverea by the Court will 
not be reconsidered except ‘where a glar- 
{ing omission or patent mistake or- like 
grave error has crept in earlier by judi- 
cial fallibility. Chandra Kanta v, Sheikh 
Habib, (1975) 3 SCR 933. 


§. Now, besides the fact that most of 
the legal materiai fo assiduously collect- 
ed and placed before us by the learned 
Additional Solicitor General, who has 
now been entrusted to appear for the re~- 
spondent, was never brought to our at- 
tention when the appeals were heard, 
"we may also examine whether the judg- 
ment suffers from an error apparent on 
the face of the record. Such an error 
exists if of two or more views canvassed 
on the point it is possible to heia that 
the controversy can be said to admit of 
only one of them. If the view adopted 
by the Court in the origmal judgment 
fis a possible view having’ regard to what 
the record states, it is dificult to hold 
that there is an error apparent on the 
face of the record. 


10. What were the considerations on 
which this Court held thet the. transac- 
tion was not: a sale? The Court said, and 
this was emphasised. in no small degree, 
that the supply ana service of food to a 
customer to be eaten in-the restaurant 
was not a sale for the reason that he 
was merely entitled to eat the food serv- 


ed to him. and ‘not to remove.and carry - 


away the unconsumed portion. of the 
food. Had that amounted to a sale, the 
uncorisumed portion would have belong- 
ed to the customer to take away and dis- 
pose of as he ‘pleased: Besides, the Court 
noted, there were other amenities and 
services of . considerable : materiality 
which were also provided. That was the 
case set up by the appellant before the 
assessing, appellate and  revisional au- 
thorities, and it was apparently also the 
case’ pleaded: before the High Court. It 
“was ‘summarised thus in the petition un~ 
‘der. Article 136° (1)- oF, the Constitution 
filed in this Court: ey : 
e RAY The Hotelier ‘and Cada idus 
‘fry is a service oriented industry unlike 
nd as distinguished from other sale 
oriented industries. The ‘purpose of a 
Hotelier and Caterer is not’to sell food, 
‘but to serve it in proper atmosphere so 
-as to make ‘the service and - consumption 
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of food enjoyable for the guests. In the 
dining hall the petitioner provided cer- 
tain basic facilities and amenities, such 
as, air-conditioning services, music, faci- 


. Üties for dancing (Le. dancing floor) spe- 


cially designed crockery, special lighting, 
etc. The petitioner had built up a repu- 
tation for providing the aforesaid ser- 
vices and people patronise the dining 
halls as a result of these amenities, 

(2) Though the custorner pays for the 
food, he can enjoy only that much of 
food as can be consumed by him at one 
particular time. The guest is not entitled 
to carry away the unconsumed portion 
of his food. There is thus no passing of 
property for a stipulated money consi- 
deration, which would imply the guests’ 
right to carry away the unconsimed: 
portion of his food. 

(3) The amount received by the peti- 


_ tioner is not the price of any goods. On 


the other hand, it represents the peti- 
tioner’s charges for looking after the 
convenience and enjoyment of the cus- 
tomer including his needs for food and 
rendering him various’ kinds of other 
services and providing him with various 
facilities and comforts.” 


11. The appellant prepared and serv= 
ed food both to residents in its hotel as 
well as to casual customers who cama 
to eat in its restaurant, and tnroughout 
it maintained that having regard to the 
nature of the services rendered there 
was no real difference »)etween the two 
kinds of transactions. In both cases it 
remained a supply and service of food 
not amounting to a sale. It is important 
to note. that the facts alleged by the ap- 
pellant were never disputed et any 
stage, and we find. no attempt by the 
taxing authorities to enquire into - the 
truth of the facts so asserted. It..is in 
that factual context that this Court ex- 
amined the question .whether any liabi-| 
lity to sales tax was attracted. Our judg- 
ment rests on that factual foundation, 
and must be understood in that light. 


12. It appears from the submissions 
now made that the respondent as well as 
other States are apprehensive that the 
benefit of the judgment of this Court 
will be invoked by restaurant-owners in 
those cases also where there is a sale of 
food and title passes to the customers. 
It seems to us that having regard to tha 
facts upon which our judgment rests— 
undisputed as they have remained 
throughout the different stages of the 
litigation—and the considerations which ` 


1980 


they attract, no such apprehension can 
be reasonably entertained. . Indeed, we 
have no hesitation in saying that where 
food is supplied in an eating-house or 
restaurant, and it is established upon 
the facts that the substance of the trans- 
action, evidenced by its dominant object, 
is a sale of food and the rendering of ser- 
vices is merely incidental, the transac- 
tion would undoubtedly. be exigible to 
sales tax. In every case it will be for the 
taxing authority to ascertain the facts 
when making an assessment under the 
relevant sales tax law and to determine 
upon. those facts whether a sale of the 
food supplied is intended, 


13. We are of the view that these 
review petitions must fail.. They are, 
accordingly, dismissed, There is no order 
as to costs. 


KRISHNA IYER, J.:— 14. A plea for 


review, unless the first judicial view is 
manifestly distorted, is like asking for 
the moon. A forensic defeat cannot be 
avenged by an invitation to have a se- 
cond look, hopeful of discovery of flaws 
and reversal of result. I agree with my 
learned brother Pathak J. both on the 
restrictive review jurisdiction and the 
rejection of the prayer in this case—sub- 
ject to the qualifications made below. 


15. Indeed, a reading of the last para- 
graph of my learned brother, with which 


I concur, makes it clear that Sri Soli 


Sorabjee has more or less won the war, 
although he has rightly lost this battle 
because of factual constraints, A case is 
decided on its particular conspectus of 
facts, when the facts materially vary, 
the law selectively shifts its focus. Here, 
the factual setting in which the decision 
is founded becomes critical My learned 
brother has made it perfectly plain that 
the appeal proceeded on the admitted 
footing that the visitor to the restaurant 
who sat at the table and was served the 
dishes he desired had, in that case, no 
right to carry home what he wanted, 
after eating what he wanted, and to pay 
for the eatables as distinguished from 
the total blend of services, imcluding 
supply (not sale) of what he chose to eat 
The basic, indeed decisive, assumption 
was that victuals, as such, were not sold 
and the consideration. was for the com- 
plex of- activities which included eating 
and drinking. This sophisticated situation 
being granted, the conclusion is impec- 
cable. But if circumstances differ, the 
decision too will be different. But no 
alternative situations were presented, 
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Tf counsel defaults in the submissior, he 
cannot find fault with the court for tne 
decision. This is the long and short of it. 


16. It sometimes happens that high- 
style restaurants or residential hotels 
render a bundle of special services like 
ball’ dance, rare music, hot drinks, 
‘viands ‘of high regale’, glittering crock- 
ery, regal attention or ‘bikini’ service 
and even sight-seeing transport or 
round-the-city visits, shoee-shining, air- 
conditioning, massage in the room etec., 
on a consolidated sum. You cannot dis- 
sect the items or decode the bill to dis- 
cover separately the component of goods 
sold. This situation may obtain even in 
India with the throng of foreign tourists 
who want to be taken care of and pay 
all-inclusively. This may happen in some 
fashionable restaurants where you can- 
not, as of right, remove from the table 
what is left over. In these cases the de~ 
cision under review squarely applies, 
My learned brother has clarified and con 
fined the ratio to the contours so set out. 
He has also pointed out that counsel, at 
the earlier hearing, did not contest this 
factual matrix. A review in counsel’s 
mentation cannot repair. the verdict once 
given. So the law laid down must rest 
in peace, 


17. The learned Solicitor General 
took us through English and American 
legal literature of vintage value and 
alien milieu. They enlightened us but 
did not apply fully, as explained by my 
learned brother. Had they been earlier 
cited, had been seriously considered. But 
India is India. It lives in its one lakh vil- 
lages, thousands of towns, millions of 


pavement pedlars and wayside victual- 


lers, corner coffee shops and tea stalls, 
eating houses and restaurants and some 
top-notch parlours, Habits vary, conven- 
tions differ and one rigid rule cannot 
apply in diverse situations. If you go to 
a coffee house, order two dosas, eat one 
and carry the other home, you buy the 
dosas. You may have the cake and eat 
it too, like a child which bites a part and 
tells daddy that he would eat the rest at 
home. Myriad situations, where the 
transaction is a sale of a meal, or item 
to eat or part of a package of service 
plus must not be governed by standard 
rule. In mere restaurants and non-resi- 
dential hotels, many of these transactions 
are sales and taxable, Nor are additional 
services invariably components of what 
you pay for, You may go to an air-con- 
ditioned cloth-shop or sweetmeat store 
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or handicrafts emporium where cups.of 
tea may be given, dainty damsels may 
serve or sensuous magazines kept: for 
reading, They are devices to attract cus- 
tomers who buy the commodity and the 
price paid is taxable as sale. The sub- 
stance of the transaction, the dominant 
object, the life-style and other telling 
factors must determine whether the ap- 
parent vendor did sell the goods or only 
supply a package of services. Was there 
‘a Tight to take away any eatable served, 
whether it be bad manners to do so or 
not? In the case we have, the decision 
went on the ground that such right was 
absent. In cases where such a negative 
is not made out by the dealer—and in 
India, by and large, the practice does not 
prohibit carrying home—exigibility ‘is 
not repelled, 


18. I agree with my learned brother 
and dismiss the plea for review. 


Review petitions dismissed, 
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Civil Appeal No, 173 of 1969, Die 
21-12-1979. 

- State of Uttar Pradesh, Appellanf | v. 
Kishori Lal Minocha, Respondent. 

(A) U. P. Excise Act (4 of 1910), S. 77 
— U. P. Excise Manual, Rule 357 (5) — 
Clause (5) of Rule 337 not published in 
Official Gazette — Clause 5 has no statu- 
tory force. First Appeal No. 5 of 1962, 
D/- 2-4-1968 (All), Affirmed. (Para 2) 


(B) Constitution of India, Art. 299 — 
U. P. Excise Act (4 of 1910), S. 39 — U. P. 
Excise Manual, Rule 357 (2) and (5) — 
Auction sale of liquor shops — Highest 
bidder not depositing prescribed mini- 
` mum Reauction fetching smaller 
amount than amount offered in earlier 
auction — Suit for loss by State against 
highest bidder in previous auction — Bid 
offered not sanctioned by Excise Com- 
_tissioner as required under R. 357 (2) 
= No concluded contract between State 
and auction-bidder to hold bidder liable 
for bréackh vf contract. (Veukutaramiah, 
Je Dissenting}. (Contract Act (1872), Sec- 


"First Appeal No. 5 of 1962, ie 
1968. (AQ). l 
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tion 7 0) — (Civil P. C. (1808), O. 21, 
R. 66 — Public Auction}, 

Annual excise auctions were held un- 
der the provisions of U. P. Excise Ac 
(4 of 1910), R offered the highest bid and 
the country liquor shops were knocked 
down for that highest bid of R who affix- 
ed his signatures to respective bid sheets 
in token of his acceptance and also in 
the register of settlement records. R, 
however, did not deposit 1/6th of the 
bid-sum as required under the Excise 
Rules. The excise authorities -re-sold 
the liquor shops which fetched a smaller 
amount than the amount offered by R 
The State filed a suit against R for the 
loss suffered by it which was the dif- 
ference between what R had offered and 
the sum for which the shops were later 
sold. Rule 357 (2) of the U. P., Excise 
Manual provided “the final acceptance of 
any bid is subject to sanction of the Ex- 
cise Commissioner,” 

Held, (Per majority Judgment of Gupta 
J, and Tulzapurkar, Ją} Venkataramiah, 
J, dissenting), When it was not claimed 
by the appellant-State that the bid of- 
fered by R was sanctioned by the Excise 
Commissioner there was no concluded 
contract between the parties to make R 
liable for the alleged loss, AIR 1971 SC 
2296, Foll, (Para 8) 


Per Venkataramiah, J. (Dissenting), 
When there was no disapproval of the 
Excise Commissioner of the bids offered 
by R, R would be liable to make good 
the loss in view of Condition No, 5 as per 
cl. (5) of U. P. Excise Manual Rule 357. 
AIR 1971 SC 2295, Explained, 

(Paras 12 and 14) 


The scones ‘on account of any contract 
relating to the excise revenue’ in S. 39 
of the U. P. Excise Act (4 of 1910) includ- 
ed within. their scope not merely any 
compensation which a person might ba 
liable to pay on account of the breach 
of a contract committed by him after 
the contract was completed but also any 
other amount that might become due on 
account of a contract which would come 
into existence if all formalities. were com- 
pleted having regard to the scheme and 
manner. in- which the excise privilege 
was disposa of by the excise - autho- 
rities, l i : (Para 16} 


The_ completion of the contract or tha 
execution of a contract in accordance 
with Art. 299 of the Constitution would 
also be only after the’ highest ‘bidder 
would deposit:-1/6th of the bid offered by 
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was a condition precedent for the com- 
pletion of the contract or for execution 
of a formal document in accordance with 
,Art. 299 of the Constitution. It was not, 
therefore, correct to determine the liabi- 
lity of a defaulting bidder on the basis of 
a completed contract or a formal docu~ 
ment to be executed under Art. 299. If 
the contention urged on behalf of R was 
to be accepted, it would make every pub- 
lic auction held by a Government a 
mockery. AIR 1976 SC 1533 and (1968) 1 
Mys LJ 69, Rel on; AIR 1951 Mad 322, 
Ref, to; AIR 1967 SC 203, Disting. 
(Para 18) 
It was not possible to hold that R was 
not in law liable for the claim made by 
the appellant-State Government even 
though no contracts were formally enter- 
ed into between them, The liability of 
R arose under the statute and it also 
arose as the result of a civil wrong or a 
tort committed by him in offering the 
highest bid and not fulfilling the obliga- 
tion arising therefrom. ‘The latter source 
of lability might appear to be novel but 
if justice requires, the Court should not 
hesitate to impose it on the person who 
has committed the wrong and secure 
fustice for the innocent’ injured party, 
(1951) 2 KB 164 Ref. to, (Para 26) 


Cases Referred: Chronological Paras 


(1976) 3 SCR 780; AIR 1976 SC 1533 10 
(1970) 2 SCR-5045 AIR 1971 SC 2295 3, 

| 13, 14 
(1969) 2 SCWR 307; AIR 1968 SC 1218 


20 

ILR (1969) 2 Ker 71.. 19, 20 
1969 Ker LT 587 19 
(1968) 3 SCR 214; AIR 1968 SC 1218 ið 
{1968) 1 Mys LJ 69 21 
AIR 1967 SC 203 20 
(1966) 3 SCR 919: AIR 1987 SC 203 24 
AIR 1963 SC 1685 19 
AIR 1951 Mad 322 22, 24 
(1951) 2 KB 164: (1951) 1 All ER 426, 
Candler v. Crane, Christmas & Co, 25 
(1948) 1 KB 339: (1947) 2 All ER 751, 
Nelson v. Larholt 19 
1932 AC 562: 147 LT 281, Donoghue v. 
Stevenson 25 
(1790) 3 TR 653: 100 ER 765, Cooke kA 


Oxley 

01789 3 TR 148: 100 ER 502 Penia T 
(1789) 3 Term Rep 51: 100 ER 450, Pas- 
ley v. Freeman 25 
(1703) 2 Ld naya 938; 92 ER 126, Awry 
v. White 


_- him on the conclusion of the sale which 
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| Mr G, N, Dikshit, Sr, Advocate (Mr, 
O. P. Rana Advocate with him), for Ap- 
pellant; Mr. H, K. Puri, Miss Madhu 
Mulchandani and Miss V. K. Bahal 
Advocates, for Respondent, 


GUPTA, J. (On behalf of Talzapurkar 
J. and himself): This appeal by certifi-~ 
eate is from a judgment of the Allaha- 
bad High Court, Lucknow Bench, dismis 
sing the suit instituted by the appellant, 


State of Uttar Pradesh, for recovery of 


a sum of Rs, 20,100 from the respon- 
dent, The facts stated in the plaint on 
which the claim is based are these, The 
annual ‘excise auctions’ for the year 
1951-52 for Faizabad district were held 
at Faizabad on February 22, 1951 ‘under 
the Excise Rules’, The respondent offer- 
ed the highest bid of Rs, 73,000 and 
Rs. 48,000 respectively as fees for two 
groups of country liquor shops but as he 
did not deposit 1/6th of - the aforesaid 
sum on conclusion of the sales as requir- 
ed under the Excise Rules, the two 


. groups of shops had to be sold again on 


March 30, 1951, The resale fetched res- 
pectively Rs, 65,700 and Rs, 35,200 for 
these two groups of country liquor shops, 


- According to the State of Uttar Pradesh 


it suffered a total loss of Rs, 20,100, 
which is the difference between what the 
respondent had offered and the sum for 
which the shops were later sold, and the 
respondent was liable to compensate the 
loss, The suit was decreed by the trial 
court, On appeal the High Court dismis- 
sed the suit on the view that there was 
no valid contract which could be enforc- 
ed by the plaintiff as the requirements 
of Article 299 (1) of the Constitution 
had. not been complied with, We are also 
of the view that the suit must be dis- 
missed but for a slightly different rea- 
son, in our opinion there was no con= 
cluded contract between the parties, nor 
was there any statutory rule permitting 
recovery of the deficiency on re-sale 
from the respondent, 


2. The sale proclamation which is 
said to have contained the conditions of 
sale was not produced, The Assistant 
Excise Commissioner (P. W, 1) in his 
testimony referred to Rule 357 of tha 
Excise Manual, The relevant part of the 
rule is as follows: 


“The following conditions: shall apply 


- to all sales under the auction 


3 system, 
and will be inserted at the foot of the 
sale proclamation if such proclamation 


25 .%s issued by tha Excise Commissioner, . 
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(1) The officer conducting the sales is 
not bound to accept the highest or any 
bid. In any case when the highest or any 
bid~is not proposed to be accepted, the 


next highest bid should also be reported . 


to the Excise Commissioner. 

(2) The final acceptance of any bid is 
subject to the sanction of the Excise 
Commissioner. 

a ert person bidding will be held 

his bid, whether it be the highest or 


(4) asen. T 


(5) A sum equal to one-sixth of the 
` annual fees shall be payable immediate- 


ly on the conclusion of the sales- for the- 


day, and the balance by such instalments 
as are specified in the licence to be grant- 
ed. If default be made in the payment 
of the advance instalment, the shop on 
farm will be resold, and if the price 
finally bid at the re-sale be less than 
that bid at the first sale, the difference 
will be recovered from the defaulter.” 
Section 77 of the U. P. Excise Act, 1910 
states: 


“All rules made and notifications jasi 
ed under the Act shall be published in 
the Official Gazette and shall have effect 
as if enacted in this Act from the date 
of such publication or from such other 
date as may be specified in that behalf.” 
The High Court found that - the condi- 
tions mentioned in Rule 357 had never 
been published as required and they did 
not, therefore, have the force of law. The 
High Court held that Part TL of the Ex- 
cise Manual which includes Rule 357 con- 
` tained provisions which were ‘commonly 
referred to as rules’ but were not really 
statutory rules and that it was ‘a sort of 
book of guidance’. Before us it was claim- 
ed on behalf of the appellant that some 
.of the conditions contained in Rule 357 
had been published in the Official Gazette, 
but the learned counsel for the appellant, 
State of Uttar Pradesh, was not in a 
position to dispute that at least the last 
part of the 5th condition providing that 
in case of default, if the price fetched 
at the re-sale was less than the bid at 
the first sale the difference would be re- 
covered from the defaulter, had not been 
published. That being so it must be held 
that there was no law ynder which the 
respondent could be asked to make am- 
ends for the shortfall. 


3. The question that remains to be 
answered is, even if there was no statu- 





tory provision, whether there was a con- | 


cluded contract between the appellant 
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and the respondent under which the 
respondent was liable to pay 
Rs. 20,100 which represents the differ- 
ence between the highest bid at the first 
sale and the price fetched at the re-sale. 
The sale proclamation containing | the 
conditions of sale has not been produced. 
Assuming that the different clauses of 
Rule 357 barring the last part of the 
oth clause embody the conditions of sale, 
it is clear from the 2nd clause that in’ the 
absence of the final sanction of the Ex- 
cise Commissioner, the bid cannot be 
said to have been finally accepted. It is 
not claimed by the appellant that the 
bid offered by the respondent was sanc- 
tioned by the Excise Commissioner. There 


.was thus no concluded contract between 


the parties to make the respondent liable 
for the alleged loss. The point appears 
to have been decided by this court im 
Union of India v. Bhimsen Walaiti Ram, 
(1970) 2 SCR 594. This was a case of an 
auction for the sale of licence for a coun- 
try liquor shop in Delhi for the year 
1949-50. Clause 33 of the conditions of 
gale provided inter alia: ‘All final bids 
will be made subject to the confirmation 
by the Chief Commissioner who may re- 
ject any bid without assigning any rea- 
sons’. This condition is ‘similar to cl. 2 
of Rule 357 in the instant case. Rama- 
swami J. speaking for the court in Bhim- 
sen’s case observed: 


“It is, therefore, clear that the con- 
tract of sale was not complete till the 


‘bid was confirmed by, the Chief Commis- 


sioner and till such confirmation the per- 
son whose bid has been provisionally 
accepted is entitled to withdraw his bid. 
When the bid is so withdrawn before tha 
confirmation of the Chief Commissioner 
the bidder will not be liable for damages 
on account of any breach of contrast or 
for the shortfall on the resale. An ac- 
ceptance of an offer may be either abso- 
lute or conditional If the acceptance is 
conditional the offer can be withdrawn 
at any moment until absolute acceptance 
has taken place.” 

4. The appeal is dismissed but in the 
circumstances of the case we make no 
order as to costs. 


VENKATARAMIAH, J.:— 5. I have 
had the advantage of perusing the draft 
judgment prepared by my learned 
brother, Gupta, J. I regret my inability 
to agree with the conclusion reached by 
him. 


6. Since: some of the facts which are 
necessary for the purpose of this case 


ay 
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have not been set out in the judgment of 
my learned brother, I have to mention 
them at this stage. The excise auctions 
for the year 1951-52 were held. on Feb- 
ruary 22, 1951 under the provisions of 
the U. P. Excise Act, 1910 (hereinafter 
referred to as ‘the Act’). The respondent 
offered the highest bid of Rs. 73,000 for 
the chowk group shops and of 48,000 


for Rakabganj group shops. At that auc- 


tion, the shops in question were knock- 
ed down for the above-mentioned 
amounts in favour of the respondent who 
affixed his signatures to the respective 
bid sheets in token of his acceptance and 
also in the register of Settlement Re- 
cord. The respondent, however, . 


deposit 1/6th of the above-mentioned 


amounts on the aforesaid date but took ` 


time for its deposit later on. In spite of 
repeated reminders, the respondent did 
not pay the advance deposits in both the 
eases. The excise authorities resold the 
excise privileges in question and on such 
resale, the cl.owk group shops fetched 
Rs. 65,700 and the Rakabganj group shops 
fetched Rs. 35,200. Consequently, the 
State Government the appellant herein 
suffered a loss of Rs. 20,100. As the re- 
spondent did not pay the said amount ‘of 
Rs. 20,100, a suit was instituted by the 
appellant against him for recovery there- 
of before the Civil Judge, Faizabad.’ In 
the course of his written statement, the 
respondent, after a general denial of the 
allegations in the plaint raised among 
others the following additional. pleas:— 

“L There was no completed’ contract 
between the plaintiff and defendant, Con- 
sequently there had been no hreach and 
no cause of action for the suit, 


2, The entire auction proceedings hav- 
ing been against the rules and instruc- 
tions of the Government were illegal, 
void and ineffective. 


3. The plaintiff. himself having- accept- 
ed the prayer of the defendant to be 


relieved from the bid made by him‘ and. 


subsequently re-auctioning. the shops or 
the groups of shops to others was now 
estopped from fixing any civil sated 
on the defendant.” 

7. Four contentions were urged on 
behalf of the respondent in the trial 
Court viz. (1) since the offers of the re- 
spondent had not been accépted, no valid 
contracts had come into existence: (2) 
as the respondent had withdrawn the 
offers before their acceptance, there could 
be no enforceable contract in existence; 
(8) the contracts if any, were unenforce- 
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able as they did not satisfy the condi- 
tions mentioned in Article 299 of the 
Constitution and, (4) that even though 
the respondent had committed the breach 
of the agreement, he was not liable to 
pay any damages as the excise autho- 
rities had not taken any steps to mitigate 
the loss by granting the excise licences 
in question to the second highest bidder 
in each case. The trial court after reject- 
ing the contentions of the respondent 
made a decree for Rs. 20,100 with costs, 
Aggrieved by the decree of the trial 
court, the respondent filed an appeal be- 
fore the High Court of Allahabad. In the 


- course of the appeal, the High Court for- 


mulated four points for its consideration 
as can be seen from the following extract 
from its judgment:— 


“The points now requiring considera- 
tion are: (1) whether there came into 
existence a contract; (2) whether by rea- 
son of non-deposit of one-sixth of the 
bid money there was a. breach of the 
contract on the part of the appellant; (3) 
whether this breach entitled the respon- 
dent to re-auction the shops and to re- 
cover the loss on re-auction from the ap- 
pellant; and (4) whether the deficit of 
Rs. 20,100 represents the legal 1098; re- 
coverable :from the appellant.” 


8. Before the High Court in so far 
as the first point was concerned, the 
respondent’s contention was threefold— 
(i) since the bids were not accompanied 
by 1/6th of the bid amount, there were 
no completed proposals and, therefore, 
there could be no acceptance thereof so 
us to bring into existence a contract; 
(ii) as the Excise Commissioner had not 
accorded his approval, there was no ac- 
ceptance of the proposal and (iii) as no 
agreements in writing had been execut- 
ed by the person competent to do so 
under Article 299 of the Constitution, no 
contracts had come into existence. The 
High Court rejected the first two conten- 
tions by holding that the failure to de- 
posit 1/6th of the bid amount did not 
make: the proposals incomplete and that 
the absence of the approval of the , Ex- 


_ cise Commissioner which was in the na- 
ture of a power vested in him to reverse 


the acceptance of a bid by the: officer 
holding the auction did not in any way 
exonerate the respondent from the liabi- 
lity if he was otherwise liable, It, how- 
ever, held that since the requirements 
of Article 299 of the Constitution had not 
been fulfilled, the respondent was not 


liable to pay any damages on the ground 
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that he had committed a breach of con- 
tract, 


, & 
mulated by the High Court for its consi~ 
deration, if observed as follows:—. 

“Coming to the second point of con- 
Broversy, to wit, whether by reason of 
non-deposit of one-sixth of the bid 
- money there was a breach of the con- 

fract on the part of the appellant, the 
answer must be in the affirmative for 
the simple reason that the deposit of 
fhe money was one of the conditions of 
the contract, This condition, as has been 
. shown above, follows both from the sta- 
futory provision and the admission of 
the appellant himself that there was this 
deposit to be made,” 

10. On the third point viz. whether 
the breach committed by the respondent 
in each of the two cases entitled the State 
Government to re-auction the shops and 
to recover the loss on such re-auction 
from him, the High Court held that the 
right to re-auction had not been proved 
to be founded on either any statutory 
rule or on any express terms of the con- 
‘fract but the said right was the ‘natural 
outcome of the breach of an accepted 
term of contract’, when the respondent 
failed to deposit the amounts in terms 
of the agreement. It further held that 
when the respondent had failed to depo- 
sit the amounts in terms of the agree- 
ment on which the bids were given and 
accepted the State Government was un< 
der an obligation for minimising the loss 
arising from the breach of the contract 
to reauction the shops and in case of any 
loss arising therefrom, to recover tha 
same from the respondent 

“11. On the last point of controversy. 
viz, the quantum of damages, the High 
Court held that the extent of loss suffer- 
ed by the State Government on account 
of breach on the part of the respondent 
was in the order of Rs. 20,100. The High 
Court, however, allowed the appeal and 
set aside the decree of the trial court on 
the ground that there were no valid con= 
tracts which satisfied the requirements 
ef Article 269 of the Constitution. Dis- 
satisfied ‘with the Judgment of the High 
Court, the State Government has coms 
up in appeal to this Court 

12. In the instant case, the only ques- 
Hon-which arises for consideration is 
whether the respondent is not liable to 
pay the damages even though no con- 
tract in writing had been executed in 
- accordance with Article 299 of the Con- 
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On the second point which was for- 
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stitution. It was not the case of the re- 
spondent that the excise authorities had 
no right to re-sell the excise licences 
after he had committed default in depo- 
siting 1/6th of the bid amounts, His prin- 
cipal pleas were, (i) that there were no 
completed contracts between the State 
Government and himself and consequent- 
ly there could be no breach of contract; 


‘Gi) that the entire auction proceedings, 


having been against the rules and in- 
structions of the Government, were 
illegal and void and, (iii) that the State 
Government having accepted his prayer 
to be relieved from the bids made by him 
and subsequently re-auctioning the 
groups of shops to others was estopved 
from fixing any civil lability on him, 
It is seen from what is stated above that 
no attempt was made by the respondent 
to make good his plea regarding the 
legality of the auction proceedings and 
the plea of estoppel. The only plea rais- 
ed .in the written statement which ulti- 
mately appealed to the High Court was 
that the respondent was not liable to pay 
any damages as there were no complet- 
ed contracts which satisfied the require- 


ments of Article 299 of the Constitution. 


The other plea that the offers made by 
the respondent had not been approved 
by the Excise was reject~ 
ed by the High Court by observing that 
the power of the Excise Commissioner 
to accord his approval was only a power 
which had been vested in him to set 
aside the acceptance of the Lid by the 
officer holding the auction, Having re- 
gard to tha pleadings and the evidence 
in this case, if has to be assumed thaf 
the respondent knew that he was under 
an obligation to deposit with the officer 
holding the auction 1/8th of the bid 
amounts and that if he committed any 
default in doing so, the excise licences 
in question were to be resold and that 
he would be liable to pay any loss suf- 
fered by the State Government on such 





ed in view of condition No, 5 which a 
cording to the testimony of the 
tant Excise Commissioner (P.W, 1), whi 
cannot be rejected, had been mentioned 
in the sale proclamation; which read 
thus: 

“5, A sum equal to one-sixth of the 
annual fees shall be payable immediate- 
ly-on the conclusion of the sale for the 
day, and the balance by such instalments 
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ms are ed in the. licence to be 
granted. If default be made in the pay- 
ment of the advance instalment, the shop 

on farm will be resold, and if the price 


ae bid at the resale be less than 
that bid at the first sale, the difference 
will be recovered from the defaulter.” 


13. It is no doubt true that in Union 
of India v, Bhimsen Walaiti Ram, (1970) 
2 SCR 594, this Court held that the con- 
tract of sale was not complete till the 


bid was confirmed by the Chief Commis- 


sioner and till such confirmation the per- 
son whose bid had been provisionally 
accepted was entitled to withdraw his’ hid 
and that. when the bid was so withdrawn 
‘before the confirmation of the Chief 
Commissioner, the bidder was not liable 
for damages on account of any breach 
of contract or for the shortfall on the 
resale. Those observations were made by 
this Court in that case in the context of 
the disapproval of the bid by the Chief 
Commissioner and this is borne out by 
the following observations of this Court 
at page 596:—~ 

“It is not disputed that the Chief Com- 
missioner had disapproved the bid offer- 
ed by the respondent, If the Chief Com- 
missioner had granted sanction under 
cl, 33 of Ex. D-23 the auction sale in 
favour of the respondent would have 
been a completed transaction and he 
would have been liable for any short- 
fall on the resale. As the essential pre- 
requisites of a completed sale are missing 
in this case there is no liability imposed 
on the respondent for payment of the 
deficiency in the price.” 


14. In the case before us there was 
no disapproval of the Excise Commis- 
sioner of the bids offered by the respon- 
dent. On the other hand, the excise au- 
thorities requested the respondent to 
perform his part of the obligation under 
the sale proclamation. It is also further 
seen that this Court in the case of M/s, 
Bhimsen Walaiti Ram (supra) proceeded 
on the basis that the liability of the bid~ 
der could arise only as a consequence of 
the breach of a completed contract. No 
attention appears to have been given in 
that case to the question whether the 
act of the offering of the highest bid 
which was accepted by the. officer hold- 
ing the auction“and which resulted in the 
closure of the auction could by itself 
become a source of liability when the 
highest bidder failed to comply with tha 
conditions maples, in the sale prea 
mation, : Í 


State of U. P. v.: Kishori Lal 


S.C. 685 


15. It is necessary to refer briefly to 
some of the- relevant provisions of law 
governing the disposal of the excise li= 
cence: by auction system which were in 
force during the relevant time. Sec, 21 
of the Act prohibits sale of any intoxi-~ 


~ cant without a licence by the concerned 


excise authority, Section 24 -f the Act 
authorises the grant of exclusive privi- 
lege of selling by wholesale or by retail 
any intoxicant within any specified local 
area. The right to sell any excisable 
article under a licence issued by the ex- 
cise authority can be acquired only by 
paying such fees or amount which may 
be equivalent to the highest bid offered 
at an auction when an auction, is held, 
Section 39 of the Act which deals with 
the recovery of excise revenue reads as 
follows:—~ 


“39, Recovery of excise revenue— ATi 
excise revenue, including all amounts 
due to the Government by any person 
on account of any contract relating to 
the excise revenue, may be recovered 
from the person primarily liable to pay 
the same, or from his surety (if any) as 
an arrear of land revenue or in the man- 
ner provided for the recovery of public 
demands by any law for the time being 
in force. In case of default made by a 
holder of a licence the Collector may 
take the grant for which the licence has 
been given under management at the 
risk of the defaulter, or may declare the 
grant forfeited and re-sell it at the risk 
and loss of the defaulter. When a grant 
is under management under this section, . 
the Collector may recover as excise re- 
venue any moneys due to the defaulter 
by any lessee or assignee: 


Provided that no licence for an ex- 
clusive privilege granted under Sec, 24 
shall be’ forfeited or re-sold without the 
sanction of the authority. granting the 
licence.” 

16. In the above section, the words. 
“all excise revenue, including all 
amounts due to the Government by any 

on account of any contract relat- 
ing to the excise revenue, may be re~ 
covered from the person primarily lab} 
to pay. same” show that the Governmen 
is entitled to recover from a.peérson any 
amount due by him on account.of any 
contract relating to the excise revenue, 
The words “on account of any contract 
relating to the excise revenue” includ 
within their scope not merely any com- 
pensation which a person may be Iiabl 


‘to pay. on account of the breach of a con- 
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tract committed by him after the con- 
tract is completed but also any other 

ount that may become due on account 
of a contract which would come into ex- 
istence if all formalities are completed 
having. regard to the scheme and manner 
‘tin which the excise privilege is disposed 
of by the excise authorities. The relevant 
rules governing the conduct of excise 
sales are found in a notification bearing 
No. B. O. No. 423/V-284-B dated Sep- 





tember 26, 1910. The rules require the 


publication of a sale proclamation an- 
nouncing the dates of sale and the place 
where it will be held. Before the sales 
for the day commence, the general con- 
ditions governing the sale which are set 
out in paragraph 373 of the U. P. Excise 
Manual (Vol. I) shall be read out and 
explained to all present so that the com- 
petitors may clearly understand the con- 
ditions on which they bid. The general 
conditions governing retail vend and the 
gpecial conditions governing each class 
of licence shall also be read out in pub- 
lic before the sales to which they apply. 
Information should be freely given in 
all matters affecting the value of licence 
about to be sold. The officer conducting 
the sales shall record the name of each 
person making a bid and the amount of 
bid. Signatures of: the 
and the next two lower bidders shall 
also be taken on the bid sheet, whether 
such persons have been accepted as auc- 
_tion-purchasers or not. At the time of 
the sale the person accepted as the auc- 
tion-purchaser shall be required to sign 
his name or affix his mark against the 
relevant entry of the licence in the Re- 
cord G-14, it being explained at the time 
that the deposit paid in advance will be 
returned in the event of the licence be- 
ing subsequently refused. The final bid 
accepted shall invariably be recorded 
with his own hand by the officer con- 
ducting the sales. The treasurer of the 
district, or one of his recognised assis- 
‘tants, shall be required to attend the 
sales to receive the advance fees paid by 
bidders provisionally accepted. The 
amount that has to be paid as advance 
deposit is a sum equivalent to 1/6th of 
the annual fees which shall be payable 
immediately on the 
Sales for the day, and the balance by 
such instalments as are specified in the 
‘licence to be granted. If default be 
made in the payment of the advance in- 
stalments, the shop or farm will be re- 


sold. If. the price’ finally ‘offered at. the 
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sale would be effective. As 


conclusion of the earlier, in this case, the Excise Commis- 
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resale be less than that at the first -sale, 
the difference will be recovered from 
the defaulter through a civil suit. If any 
person whose bid has been accepted at 
auction fails to make the advance depo~ 
sit or if he withdraws from his bid, the 
the contract 
immediately or on any subsequent data 
fixed by him. 


17. It is not the case of the respon= 
dent in the instant case that he was not 
aware of the above  conditions,. which 
had been set out in the sale proclama- 
tion and also which must have been read 
out at the commencement of the sale, 
as required by the rules for the informa- 
tion of the intending purchasers.. The. 
question for - consideration is whether 
having offered the highest bid, it was 
open to the respondent to avoid the liabi- 
lity arising from his act of offering the 
highest bid merely because the. Excise 
Commissioner who had the power to 
refuse to sanction the sale had not sanc- 
tioned it. It is no doubt true that one of 
the conditions of the auction was that 
the acceptance of any bid by the officer 
conducting the sale was subject.to the 
sanction of the Excise Commissioner. It, 
however, did not mean that the accept- 
ance of the bid would be complete only 
after the sanction was accorded by the 
Excise Commissioner because of the 
other conditions which read as under:— 


1. The officer conducting the sales is 
not bound to gece ‘the highest or Py 
bid. 


2. The final acceptance of any bid is 
subject to the sanction of the Excise 
Commissioner.” 


18. A reading of the two clauses re- 
ferred to above shows that the officer 
holding the sale was empowered to 
accept the bid and that his . acceptance 
was only subject to the sanction of the 
Excise Commissioner. They meant that 
the power which had been reserved to 
the Excise Commissioner only enabled 
him to set aside the acceptance already 
made by the officer conducting the sale. 
If it was not so set aside by him, the ac- 
ceptance of the officer conducting the 
mentioned, 


sioner had not refused to sanction the 
acceptance of the highest bids offered by 
the respondent. The liability of the high- 
est bidder to deposit a sum - . equivalent 
to 1/6th of the bid offered by him arises 
as a consequence of his offering the high- 
est bid with the knowledge of the condi- 
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doni referred to above immediately on 
the conclusion of the sale for the day in 
his favour and if he does not make such 
deposit, the officer holding .the sale is 
entitled to put up the excise privilege 
for resale either immediately or on a 
subsequent day with a liberty to recover 
from the defaulter any loss that may be 
occasioned to the Government on such 
resale. In a case like this, no question of 
waiting till the coritract either being 
completed or a formal document coming 


t into existence in accordance with Arti- 


cle 299 of the Constitution can arise. The 
completion of the contract or the execu- 
tion of a contract in accordance with 
Art. 299 of the Constitution arises only 
after the highest bidder .has deposited 
1/6th of the bid offered by him on the 
conclusion of the sale which is a condi- 
tion precedent for the completion of the 
contract or for execution of a formal 
document in accordance with Article 299 
of the Constitution. It is not, therefore, 
correct to determine the liability of a 
defaulting bidder on the basis of a com- 
pleted contract or a formal document 
to be executed under Article 299. If the 
contention urged on behalf of the respon- 
dent is accepted, it will make every 
public auction held by a Government a 
mockery. A man without a pie in his 
pocket may offer the highest bid at an 
auction thus scaring away other bona 
fide bidders who have assembled at the 
auction to offer their bids and then claim 
that he is not liable to pay any damages 
only because a completed contract or an 
agreement in writing in accordance with 
Article 299 of the Constitution has not 
come into existence. We should remem- 
ber that, in the interest. of public reve«= 
nue excise privileges, privileges of cut- 
ting and removing timber from Govern- 


ment forests, occupancy rights over Gov- 


ernment lands and building sites ete are 
disposed of in public auction by the Cen- 
tral Government, State Governments, 
statutory boards and local authorities 
and in almost every such auction, there 


is invariably a condition that the accept- 


ance of the highest bid at the auction is 
subject to the sanction of some superior 
officer or a statutory authority or the 
appropriate Government. If the conten- 
tion urged on behalf of the respondent 


is accepted then a person who offers the 
highest bid in any such auction can al- 
ways absolve himself of all his liability 
flowing from his act of offering ths 
highest bid by writing a letter. immedi- 
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ately after the conclusion of sale to the 
concerned authority expressing his in- 
tention’ to withdraw from the ‘bid or by 
resilmg from it in any other manner, 
The ‘result will be that on the one hand 
the other bona fide bidders who have 
come to offer the bids would not be en- 
titled to claim the privileges or property 


_that is put up for sale and on the other 


the defaulting bidder would also be not 
liable to carry out his obligations flow- 
ing from his act of offering the highest 
bid. If the liability of such a bidder is 
to be founded only on the basis of a com- 
pleted contract then in the case of auc- 
tions held by or on behalf of the Central 
or State Governments, no liability can 
arise even if such sanction is accorded, 
unless it is followed up by a formal 
document executed under Article 299 of 
the Constitution which alone amounts 


‘to a completed contract where Govern- 


ment is a party. Judged from the fore- 
going, I am of the view that the accept- 
ance of the conclusion reached by my 
learned brother would lead to enormous 
public prejudice and instead of advanc- 
ing the cause of justice would hamper 
it. This case is an illustration of what 
prejudice is likely to be caused to the 
public revenue when default is commit- 
ted by the highest bidder. The documents 
produced before the Court in the present 
case show that the second highest bid in 
the case of chowk group shops offered 
by some other bidder was Rs. 72,500 and 
in the case of Rakabganj group shops was 
Rs. 47,000. If the respondent had not of- 
fered his bids Government could have 


realised Rs. 1,19,500 from both the 


groups Le. only Rs. 1,500 less than what 
the respondent offered. By the interven- 
tion of the respondent’s bids and the de- 
fault committed by him, the Government 


. could realise on resale only Rs. 1,00,900 


thus resulting in a loss of Rs. 20,100. Can 
it be said that in such a case where 
legal injury is sustained, there is no 
remedy available to the State . Govern- 
ment? 

19. In a somewhat similar but not 
identical situation, this Court in A. 
Damodaran v,. State of Kerala, (1976) 3 
SCR 780 was called upon to decide whe- 
ther the highest bidder at an excise auc- 
tion was lieble to be proceeded with for 
recovery of excise dues in the absence 
of an agreement executed in accordance 
with Article 299. In that case, the appel- 
lants offered the highest bid at the auc- 
tion sales held in respect of- some toddy 
shops, The conditions of the sales, noti- 
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fied in. pursuance of the statutory provi- 
sions were: (1) that it was incumbent 
upon the bidder to pay immediately 10% 
of the amount due; (2) that the success- 
ful bidder had to deposit 30% of the 
_ amount payable on demand by the Assis- 
tant Commissioner and to execute agree- 
ments before the necessary l= 
cences and (8) that if the contract could 
not be executed, the whole amount was 
to be forfeited and the shop itself was 
to be resold. The appellants deposited 
the necessary amount on demand and 
were allowed to start business even be- 
fore agreements were executed or li- 
cences were issued. But the appellants 
failed to pay the balance due to the 
State. The amounts were sought to ba 
recovered under Section 28 of the Kerala 
Abkari Act (Act No. 1 of 1967) which 
was more or less similar to Section 39 of 
the Act, The High Court of Kerala held 
that the amounts were recoverable from 
the appellants, In the appeal before this 
Court, the appellants contended that as 
no agreement was executed between the 
appellants and the Government in the 
manner prescribed by Article 299 of the 
Constitution, they had not tecome the 
‘grantees’ of any privilege and hence 
were not liable to pay the amounts 
sought to be recovered, Dismissing the 
appeal, this Court held that the absence 
of an agreement executed in accordance 
with the provisions of Article 299 of the 
Constitution could not be a bar for re- 
covering the excise dues in view of Sec- 
tion 28 of the Kerala Act. The Court 
held that the liability was one which 
arose under the statute and therefore 
was enforceable, In taking that view, this 
Court observed at pp. 782-783 thus; 


“The appellants submit that they had 
. not become ‘grantee’ of any privilege 
without the execution of contracts com= 
plying with the requirements of Art. 299 
of the Constitution. The learned Judge 
of the Kerala High Court relied on 
Madhavan v. Assistant Excise Commis- 
sioner, Palghat (ILR (1969) 2 Kerala 71), 
affirmed by a Division Bench in Damo- 
daran v, State of Kerala, (1969) Ker LT 
687, It appears that, although the Divi- 
sion Bench did not specifically consider 
whether a bidder at an auction of the 
kind before us was the ‘grantee’ of a ori- 
vilege within the meaning of Section 26 
of the Act, yet, it held that the liability 
to satisfy the dues arising out of a bid 
was enforceable. under Section 28 of the 


Act quite apart from any contractual li- . 
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ability. Reference was also made, in this 

to the decision of this Couri 

in Union of India v, A, lL. Ralia Ram 

(AIR 1963 SC 1685), for contending that 

the absence of a formal contract is nol 

fatal In all cases so as to make the whole 
transaction null and void ab initlo, 


Statutory duties and liabilities may be 
enforced in accordance with statutory 
provisions, Equitable obligations may also 
arise and be enforced by decrees of 
Courts quite apart from the requirements 
of Article 289 of the Constitution. 
Mulamchand v, State of Madhya Pra- 
desh, (1968) 3 SCR 214 affords an - in- 
Btance where on a claim for compensa- 
tion or restitution under Section 70 of 
the Contract Act, this Court relied upon 
the principle stated in Nelson .v, Larholt, 
(1948) 1 KB 339 as follows at pm 222:— 


“It is no longer appropriate to draw a 
distinction between law and equity. Prin- 
ciples have now to be stated in the light 
of their combined effect, Nor is it neces 
sary to canvass the niceties of the old 
forms of action, Remedies. now depend 
on the substance of the right, not on’ 
whether they can be fitted into a parti- 
cular framework, The right here is nol 
peculiar to equity or contract or torf, 
but falls naturally within the important 
category of cases where the Court orders 
restitution if the justice of the case so 
requires”, 

In the case before us, we are concern= 
ed with the legality of s under 
Section 28 quoted above of the Act. It is 
evident that these proceedings can be 
taken in respect of “all amounts due to 
the Government by any grantee of a pri- 
vilege or by any farmer under this Ac? 
or by any person on account of any con- 
tract relating to the Abkari Revenue.” 
It is clear that dues may also be “reco- 
vered from the person primarily liable 
to pay the same or from his surety (if 
any)”. It is not a condition precedent to 
recovery of an amount due and recover- 
able that it should be due under a for- 
mally drawn up and executed contract.” 


20. In reaching the above conclusion, 
this Court approved the observations 
made by Mathew, J. in Madhavan v. As- 
sistant Excise Commr., Palghat (ILR 
(1968) 2 Ker 71) which ran as follows:— 


“It was contended on behalf of the 
petitioners in some of these cases thal 
no agreements were executed by them, 
and therefore, the Government are not 


-entitled to recover any amount by. way - 


-_ 
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` of rental, Reliance was placed. upon the. 


decisions of the Supreme Court in H, P. 
Chowdhry v. State of M. P, (AIR 1967 
. SC 208) and Mulamchand v. State of 
M. P. (1969 (2) SCWR 397), for the pro- 
position that unless there is an agreement 
executed in accordance with the provi- 
sions of Article 299 of the Constitution, 
the petitioner in the case where no 
agreements have been executed, would 
not be liable to pay rental, The argu- 
ments was that the liability to pay ren- 
tal arises only out of the agreement, and 
if there is no agreement, then there is 
no liability to be enforced, As I have 
indicated the liability to pay the rental 
arises not only by virtue of the agree- 
ment but also by the provisions of Sec- 
tion 28 of the Act. The decision of the 
Supreme Court in H. P. Chowdhry v, 
State of M. P. would make it clear that 
if there are provisions in-the Act, the 
liability to pay the rental can be enforc- 
ed. I think that even if no agreement has 
been executed, there was the liability 
under Section 28 of the Act, and that the 
liability could be enforced under the 
provisions of the Revenue Recovery Act. 
(See Sections 6 and 62 of the T, C, Act),” 


21. Chandrashekhar, J, (as he then 
was) has also taken more or less the 
same view in State of Mysore v, Dasappa 
Naidu, (1968) 1 Mys LJ 69. In that case, 
the plaintiff who was a licensee for sale 
of ganja had executed a counterpart 
agreement as required by Section 25 of 
the Mysore Excise Act but no formal 
deed was executed by both the plaintiffs 
and the State Government as required 
by Article 299 of the Constitution. When 
the period of contract expired, rental for 
four months was in arrears, When tha 
Government sought to bring the licen- 
see’s properties to sale for recovery of 
the arrears, the plaintiff executed a mort-~ 
gage in favour of the State to secure 
payment of the arrears undertaking to 
pay the arrears in monthly instalments, 
As he defaulted in payment of the in- 
stalments, the Assistant Commissioner 
issued a sale proclamation for sale of 
the mortgaged properties, In the suit he 


questioned the said sale proceedings on. 


the ground that the counterpart of the 
agreement and the mortgage deed exe- 
cuted by him were void for non- 
ment of the requirements of Article 299 
of the Constitution. . The learned Judge 
held that the absence of a document con- 
forming tọ Article 299. was. not. a bar in 
"19808, :C/44 V G6 es erat 
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view. of the ies provisions - contain= 
ed in the Mysore Excise Act, `- 
. 22. The Rajanagaram (Village Co-op- 


i erative Society v, P. Veerasami Mudaly, 


AIR 1951 Mad 322 was a reverse casa 


'and the facts involved in it were theses 


The defendant Co-operative Society put 
up a property belonging to it for sale at 
a public auction, The auction was held 
by a sale officer, One of the conditions 
of the auction sale was that the sale 
would be knocked down in favour of the 
highest bidder subject to. the approval 
of the defendant Co-operative Society 
and the Chittoor District Bank, The 
plaintiff was the highest bidder at tha 
auction and the sale was knocked down 


‘in his favour by the sale officer, He de- 


posited on the date of the sale with the 
sale officer the amount which he had 
to deposit under the conditions of the 
sale and also deposited the balance with 
the defendant within the stipulated 
period, The Chittoor District Bank took 
up the matter for consideration at its 
meeting held on a date subsequent to 
the date of the sale and approved the 
sale, This resolution was, however, not 
communicated to the plaintiff and no 
sale deed was executed in favour of him, 
The plaintiff by his notice called upon 
the defendant to execute a conveyanca 
in his favour, ‘Thereupon the Bank can- 
celled its previous resolution and direct- 
ed a re-sale of the property. The plain= 
tiff thereafter instituted a suif for en- 
forcing the sale on the basis thai there 
was a concluded contract in his favour 
which was denied by the defendant in 
the written statement, The main conten- 
tion urged on behalf of the defendant 
was that the contract did not become 
final and complete as the approval of the 
Chittoor District Bank was not commu- 
nicated to the plaintiff, Under Section 4 
of the Contract Act, it was claimed that 
even the approval should have been com- 
municated like acceptance as according 
to the contention of the defendant that 
constituted a final acceptance of the con- 
tract, The trial court accepted the coh- 
tention of the defendant and dismissed 
the suit, The first appellate court revers- 
ed the decision of the trial court and 


granted a decree for specific rm . 
ance of the contrac? in favour ‘of the 
plaintiff, While the judgment 


of the first appellate court, the High 
tourt observed in the above decision as 
owms— 


“The defendanf ‘appointed a ‘Bale of- 


cer -who,. (under: tha terms. of Ex, D, -1 
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was authorised to knock down in favour 
‘of the highest bidder the property sub- 
ject of course to the approval of Maha- 
sabha and the Chittoor District (Central 
- Bank. No point was raised in the courts 
below, and indeed it would not be raised 
before me, that this sale officer had no 
authority to accept any bid on behalf of 
the defendant. Further there was also 
no plea anywhere that there was no 
approval of the sale by the Mahasabha, 
that is the defendant. The defendant 
should have known if there was no such 
approval and should have put that mat- 
ter in the forefront of the case if really 
there is any substance in that conten- 
tion which is sought to be raised for the 
first time though faintly in the second 
appeal. The matter, therefore, for consi- 
deration is whether the sale officer, in 
knocking down the bid subject to the ap~ 
proval of the Bank, had or had not ac 
cepted the offer of the plaintiff subject 
to the condition of approval. Ever since 
the well-known decision of Payne v. 
Cave, (1789) 3 TR 148: 100 ER 502, it 
has been established that the position of 
an auctioneer is that of an agent of the 
vendor and that until the bid is knocked 
down, there is no concluded contract in 
favour of the bidder and the bidder was 
at liberty to withdraw his offer before it 
was accepted. To a similar effect is also 
the decision in Cooke v, Oxley, (1790) 
3 TR 653: 100 ER 785. If there is no fur- 
ther condition of an approval or confir- 
mation, ordinarily if the bid is knocked 
down, the acceptance is communicated 
by the acceptance of the bid in the pre- 
sence of the bidder and no further com- 
munication would be necessary. If, how- 
ever, the acceptance was conditional, 
the condition being that it is subject to 
the approval or confirmation by some 
other person, what is the position? The 
acceptance in such circumstances, in my 
opinion, is conditional acceptance and 
that has to be communicated. Nobody sug- 
gests that in order to make the contract 
enforceable, it is not necessary to have 
the approval of the person indicated in 
the conditions of the auction sale. The 
question is whether the approval also in 
such circumstances, should be commu~ 
nicated to the bidder in order to con- 
clude the contract. In my opinion, the 
acceptance contemplated may be absolute 
or may be conditional and when once 
that conditional acceptance is communi- 
cated, there is no need or necessity for 
a further communication of the fulfil- 
ment of the condition where the accept- 
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ance is a conditional acceptance. The 
communication of the acceptance twice 


is not needed”. 


23. The correctness of this | decision 
is doubted elsewhere. It is not necessary 
in this case to decide whether the view’ 
expressed by the High Court of Madras 
in the above case is correct or not for 
the situation in the instant case is ante- 
rior to the situation which obtained in 
the said case. The officer who held the 
sale in the present case had the power 
to accept the bids though it was subject 
to sanction by the Excise Commissioner. 
The respondent who offered the bids 
after conclusion of the sale failed to 
make, the initial deposit and thereby 
drove the Department to hold the resale. 
It was his conduct which ultimately re- 
sulted in the loss suffered by the Depart- 
ment, ` 


24. The decision of this Court in 
K. P. Chowdhary v. State of Madhya 
Pradesh, (1966) 3 SCR 919 is not of much 
assistance to the respondent in this case, 
since in that case the officer who held 
the sale was not competent to accept- the 
bids of the appellant therein as the bids 
offered were higher than what he could 
accept. The appellant therein resiled 
from the offer made by him by raising 
a dispute as to the marking of the trees 
even before the Chief Conservator of 
Forests who was competent to accept the 
bids could accept them. This Court no 
doubt upheld the plea of the appellant 
therein as there was no acceptance of 
the bid by the competent officer. This 
case is one falling in the category of 
cases where the sale officer has no power 
to accept the bid and not one falling 
under the category of cases involving a 
conditional acceptance as observed in 
the case of the Rajanagaram Village Co- 
op. Society (supra). It is not the case of 
the respondent in this appeal that the 
officer who held the excise auction was 
not competent to accept the bids. It is 
further seen that the question whether 
the appellant in the above case was 
liable in any other manner also was not 
considered in that decision, Hence no 
reliance can be placed on the above 
decision. 

25. The respondent by his own con= 
duct in not depositing the 1/éth of the 
bids offered by him made it impossible 
for the excise authorities to conclude the 
contract. The question may have been 
different if the respondent had done all 
that he had to do under the conditions 
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òf the auction but the excise authorities 
had not intimated him that he could ex- 
ploit the excise privileges in accordance 
with law. The documents produced be- 
fore the Court show. that on February 24, 


1951, the Deputy Commissioner, Faiza- _ 


bad wrote a letter (Exh. 5) calling upon 
the respondent to make the initial depo- 
sit which he had to make at the conclu- 
sion of the sale at the fall of the hammer 
on the date of the sale within three days 
of the receipt of that letter and intimat- 
ing that in the absence of compliance 
with the said demand, the shops would 
be -re-auctioned and the amount of defi- 
ciency resulting on such re-auction would 
be recovered from him. That letter was 
received by the respondent on March 8, 
1951. As the respondent did not comply 
with the demand, the excise authority 
concerned decided to conduct a resale 
of the excise privileges on March 21, 1951 
and also to prosecute the respondent for 
an offence punishable under Section 185 
of the Indian’ Penal Code. Thereafter 
the respondent gave a representation 
(Exh. 7) on March 30, 1951 stating that 


any action other than prosecuting him 


may be taken. He stated in that repre- 
sentation that his sole object in offering 
the bids was to help the Government 
and to help himself but when he calcu- 


lated whether he would make any pro- 


fit he felt that he would not do so. Ac- 
cording to the-said representation, that 
was the reason for not -depositing -1/6th 
of the bid: amount at the fall of the ham- 
mer. He, however, did not question the 
authority of the excise authorities to put 
up the excise privileges for resale and 
to claim the loss occasioned by such re- 
sale from him. In these circumstances I 
am of the view that it is not possible to 
hold that the respondent was nöt in law 
liable for the claim made by the State 
Government even though no . contracts 
were formally entered into between the 
respondent and the: State Government. 
The liability of the respondent in the 
instant case arises under the statute and 
it also arises as the result of a civil 
wrong or a tort. committed by him, in 
offering the highest -bid with open eyes 
and in not fulfilling the obligations aris- 
ing therefrom. The latter. source of liabi- 


. jlity in this case may appear to be novel 


but if justice requires, the Court should 
not hesitate to impose it on the person 
who has committed the wrong and secure 
justice for the innocent injured party. 
The following | observations of Denning 


L J. (as he then TE in Candler... Ve. 
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Crane, Christmas & Co., (1851) 2 KB 164 


at p. 178, though in minority, are ap- 


“This argument about the novelty of 
the action does not appeal to me in the 
least. It has been put forward in all the 
great cases which have been milestones 
of progress in our law, and it has always, 
or nearly ‘always, been rejected. If you 
read the great cases of Ashby v. White, 
(1703) 2 Lid Rays 398, Pasley v. Freeman, 
(1789) 3 Term Rep 51 and Donognue v. 
Stevenson, (1832) AC 562,. you will find 
that in each of them the Judges were 
divided in opinion. On the one side there 
were the timorous souls who were fear- 
ful of allowing a new cause of action. On 
the other side, there were the bold spi- 
rits who were ready to allow it if justice 
so required. It was fortunate for the 
common law that the progressive view 
prevailed.” 

26. Considering the facts and circum- 
stances of the instant case, I am of the 
view that the respondent should be made 


‘liable for the sum claimed in the suit 


and the decree made by the trial court 
should be restored, 
. Appeal dismissed, 





AIR 1980 SUPREME COURT 691 
(From: Madras)* 
S. MURTAZA FAZAL ALI, 
.P. S. KATLASAM AND 
A. D. KOSHAL, JJ. 

Civil . A ppeal -No, 3530 of 1879, 
D/- 30-11-1979. , 

Neelavathi and others, Appellants v. 
N, N atarajan and others, Respondents. 


(A). Tamil Nadu Court-fees and Suits 
Valuation Act (14 of 1955), Ss. 21, 37 and 
Schedule I Article 1 — Question ‘of com- 
putation of court-fees — Allegations in 
plaint as only basis — All material allega- 
tions in plaint should be construed and 
taken as a whole, (Civil P. C. (1908), O. 7, 
R. 1). (Court-fees Act. (1870), Sec. 7). 

It is settled law that the question of 
court fee must be considered in the light 
of the allegation made in the plaint and 
its decision cannot be influenced either 


. by the pleas in the written statement or 


by the final decision of the suit on merits. 
All the material allegations. contained in 


°A S. Nos. 994 of 1974 and 811 of 1975 
'D/- 2-2-1979 (Mad). 
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the plaint should’ be construed and.taken 
as a whole, AIR 1958 SC 245 Rel. on, 
(Para 6) 
(B) Tamil Nadu Court-fees and Suits 
Valuation Act (14 of 1955), See. 37 (1) and 
(2) — Expression ‘Excluded from posses- 
sion’ — Connotation of — One co-owner’s 
possession when possession of all co- 
owners — Levying court fee under S. 37 
(1) — Requirement of clear and specific 
averment in plaint that plaintiffs had 
been excluded from joint possession — 
Averments in plaint by co-owner plain- 
tiff that he could not remain in joint 
possession as he was not given income 
from joint family — Averments would 
not amount to plaintiffs exclusion from 
possession, A. S. Nos, 924 of “1974 and 
811 of 1975 D/- 2-2-1979 (Mad) Reversed. 
(Civil P. C. (1908), O. 7, R. 1) — (Court- 
fees Act (1870), S. 7) — (Words and 
Phrases —- Expression ‘Excluded from 
possession’— Connotation of) — (T. P. 
Act (1882), S, 44). | 
The Court-fee is payable under Sec, 37 


(1) of the Tamil Nadu Court-fees and ` 


Suits Valuation Act if the plaintiff is “ex- 
cluded” from possession of the property. 
The general principle of law is that in the 
case of co-owners, the possession of one is 


in law possession of all, unless ouster or. 


exclusion is proved, To continue to be in 
foint possession in law, if is not necessary 
that the plaintiff should be in actual 
_ possession of the whole or part of 
the property. Equally iH is not 
necessary that he should be 
getting a share or some income from 
the property. So long as his right to a 
share and the nature of the property as 
joint is not disputed the law presumes 
that he is in joint possession unless he is 
excluded from such possession. Before 
some co-owners for a partition suit as 
plaintiffs could be called upon to pay 
court fee under Section 37 (1) of the Act 
on the ground that they had been ex- 
cluded from possession, it is necessary, 
that on a reading of the plaint, there 
should be a clear and specific averment 
in the plaint that they had been “exclud- 
ed” from joint possession to which they 
are entitled to in law. The averments in 


the plaint that the plaintiff could not re- - 


main in joint possession as he was not 
given any income from the joint family 
property would not amount to his exclu- 
sion from possession. A. S. Nos. 924 of 
1974 and 811 of 1975, D/- 2-2-1979 (Mad) 
Reversed. (Para 8) 
Cases Referred-: Chronological Paras 
. 1958 SCR 1021: AIR 1958 SC 2445 ` . 60 


Neelavathi' v. : N; Natarajan 


A.I R, 


Mr, K. S. Ramamurthy, Sr, Advocate 
(M/s, P. N. Ramalingam and A, T, M. 
Sampath Advocates with him), for Ap- 
pellants; Mr, K. Ram Kumar and Mr 
K, Jayaram Advocates, for Respondents. 


KAILASAM, J.:— The appellants in 
this appeal by special leave are plaintiffs 
I to 5 in the suit, The plaintiffs 1 to 5 are 
sisters and defendants 1 and 2 are their 
brothers. The third defendant is their un- 
married sister. They are the children of 
the late Muthukumaraswamy Gounder 
who died intestate on 20-12-1962 leaving 
his father Vanavaraya Gounder who was 
managing all the ancestral joint family 
property as the head of the Hindu Un- 
divided Joint Family till his death on 
5-3-1972. The plaintiffs claimed that on 
the death of Muthukumaraswamy Goun- 
der his 1/8 share in the joint family pro- 
perty devolved on his sons and daughters, 
his sons, defendants. 1 and 2 taking 
1/3rd share each in 1/3rd share of the 
family property by birth and in the bal- 
ance all the sons and daughters of 
Muthukumaraswamy Gounder taking an 
equal share each. The plaintiffs claimed 
to have been in joint possession of ths 
properties along with ‘Vanavaraya Goun- 
der and his other sons, Similarly on the 
death of Vanavaraya Gounder, 1/3rd 
share in the family properties devolved 
upon his heirs, the plaintiffs and defen- 
dants 1 to 3 being entitled to certain 
shares. The claim in the plaint is that. 
each of the plaintiffs is entitled to 
a share in the suit properties as 
heirs to Late Muthukumaraswamy 
Gounder and also as heirs to late Vana- 
varaya Gounder, their grandfather, Each 
plaintiff claimed that she was entitled to 
1/72 share in the suit properties as heirs 
to their father Muthukumaraswamy 
Gounder and also fo 1/96 share as heirs 
to their grand-father Vanavaraya Goun- 
der. It was alleged in the plaint that 
since the death of Vanavaraya . Gounder, 
defendants Nos. 1 to 6 failed to give the 
plaintiffs their share of income and ths 
plaintiffs could not remain in’ joint 
possession. The plaintiffs repeatedly de- 
manded partition and the defendants 1 to 
6 were evading. The plaintiffs claimed 
that each of the plaintiffs as co-owners 
is in joint possession of the suit proper- 
ties and this action was laid to .convert 
the joint possession into’ separate posses- 
sion so far as the shares of the plaintiffs 
are concerned. For the purpose of Court 
Fee and jurisdiction, the plaintiffs valued 
their’ share of the. property ‘and. paid 
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court-fee of A 200/- under S; 37. (2) of 
the Tamil Nadu Court Fees and Suits 
Valuation Act, The relief prayed for was 


for partition of the properties and for al- 


lotment of their separate share, for ac- 
counts and for other reliefs, 


2. In the written statement, the defen- 
dants 1 and 2, the brothers, contended that 
the properties were divided in the year 
1946 during the lifetime of Muthukumara- 
swamy Gounder and that Muthukumara- 
swamy was enjoying the properties sep- 
arately. Regarding possession of the 
plaintiffs, defendants 1 to 3 the contest- 
ing defendants alleged in paragraph 18 
of the written statement as follows :— 

“The suit as framed is not maintain- 
able in law. The plaintiffs have framed 
the suit as though they are in joint 
possession and enjoyment of the suit pro- 
perties. The plaintiffs are out of posses- 
sion and they are living in different 
villages, While it is so the allegation that 
they are in joint possession of the suit 
properties is not correct. The plaintiff 
ought to have paid court fee . under Sec- 
tion 37 (i) of the Court Fees Act and not 
under Section 37 (ii) of the Act. They 
ought to have paid the court fee at the 
market value of the suit properties and 
unless the court fee at the market rate is 
paid they are not entitled to claim any. 
share. 3 

3. The Subordinate Judge who tried 
the suit did not frame any preliminary 
issue regarding Court Fee as required 
under Section 12 of the Court Fees Act 
but proceeded to try all the issues to- 
gether. The ‘Subordinate Judge granted 
preliminary decree for partition and 
possession of the plaintiffs’ 1/72 share in. 
. B Schedule properties, and to certain 
shares in deposit in State Bank of India 
at Pollachi, and to the share in the 
Gnanambika Mills, on payment of court 
fees by the plaintiffs, under Sec. 37 {1} of 
the Court Fees Act, The Court granted 
time for payment of court fee till 15-2- 
1973. As the Court fee was not paid, the 
Trial Court dismissed the suit, by its 
judgment dated 7-2-1974, | 

4, The plaintiffs filed two appeals — 
A. S. No, 811 of 1975 against the deci- 
sion of the Subordinate Judge holding 
that the plaintiffs are Hable to pay court 
fee on the market value of the property 
under Sec. 37 (1) of the Court Fees Act 


and A. S..No. 924 of 1974 against the de~. 


cree dismissing the suit, 
S. The High Court heard both the ap- 
__ Deals together and disposed them of by a 
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common: judgment, When- fhe appeals 
were taken up, the defendants/respon- 
dents contended that the court fee ought 
to have been paid on the plaint under Sec- 
tion 37 (1) and also on tha memorandum 
of appeal before the High Court and. as 
the proper Court fee has not been paid, 
the appeals ought to be dismissed, The 
High Court accepted the contention rais- 
ed by the defendants and held that the 
plaintiffs are liable to pay court fee under 
Section 37 (1) of the Tamil Nadu Court- 
fees Act. In coming to its conclusion, the 
High Court mainly relied on paragraph 12 
of the plaint which reads as follows :— 

“Since the death of Vanavaraya Goun- 

der the defendants 1 to 6 failed to give 
the plaintiffs their share of income and 
the plaintiffs could not remain in joint 
possession, Therefore, the plaintiffs re- 
peatedly demanded partition and the 
defendants 1 to 6 were evading. The 3rd 
plaintiff sent a notice through her coun- 
sel to defendants I, 2 and 5 to which the 
3rd plaintiff received replies containing 
false and untenable allegations,” 
The High Court proceeded to observe that 
while the statement thaf the plaintiffs 
in joint possession with the de 
fendants occurring in other para- 
graphs of the plaint is merely a formal 
statement repeating the statutory 
language, the statement contained in 
paragraph 12 of the plaint constitutes a 
statement of fact in the context in which 
paragraph -12 ' occurs and consequently 
paragraph 12 of the plain? contains a 
clear averment that the plaintiffs could 
not remain in joint possession and that 
was the reason why they repeatedly de- 
manded partition, If so, on the date of 
the suit, the plaintiffs were not in posses- 
sion, The High Court held that court fee 
is payable under Section 37 (1) of tha 
Court-fees Act, 

6. On reading of the plaint as a whole, 
we are unable to agree with the view 
taken by the High Court. It is ~ settled 
law that the question of court fee must 
be considered in the light of the allega- 
tion made in the plaint and its decision 
cannot be influenced either by the pleas 
in the written statement or by the final 
decision of the suit on merits, All the 
material allegations contained in the 
plaint should be construed and taken as a 
whole, vide S. Rm. Ar. Sp. Sathappa 
Chettiar v, S. Rm. Ar, Rm, Ramanathan 
Chettiar 1958 SCR 1021 at pp. 1031-32, 
The plaint in paragraph 5 states that 
Muthukumaraswamy Gounder died intes- 


tate and undivided _and’.. Muthukumara- 
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swamy’s father Vanavaraya Gounder was 
managing all the ancestral joint family 


property as the head of the Hindu un- 
divided joint family till his death. In 
paragraph 8 the plaintiffs stated that on 
the death of Muthukumaraswamy Goun- 
der his 1/3rd share in the joint family 
properties devolved upon: his sons and 
daughters. It further alleged that the 
plaintiffs were in joint possession of the 
properties along with Vanavaraya Goun- 
der and his other sons. In paragraph 9, 
it is stated that each of the plaintiffs is 
entitled to a share in the suit properties 
as heirs of the late Muthukumaraswamy 
Gounder and also as heir of the late 
Vanavaraya Gounder, In paragraph 11, it 
is stated that since the death of Vanava- 
raya Gounder defendants 1 to 6 are re- 
ceiving the income from the properties 
and are liable to account to the plain- 
tiffs. In paragraph 12, it is stated that 
since the death of Vanavaraya Gounder 
defendants 1 to 6 failed to give the plain- 
tiffs their share of income and the plain- 
tiffs could not remain in joint possession, 
Therefore the plaintiffs demanded parti- 
tion and the defendants 1 to 6 were evad- 
ing. Again in paragraph 13, it is claimed 
that each of the plaintiffs as co-owner is 
in joint possession of the suit properties, 
and this action is laid to convert the joint 
possession into separate possession so far 
as the shares of the plaintiffs are con- 
cerned, Throughout the plaint, the plain- 
tiffs have asserted that they are in joint 
possession. We are unable to agree with 


the High Court that recitals in.all the 


paragraphs is,merely a formal statement 
repeating the statutory language. The plea 
in paragraph 12 -which was relied on by 
the High Court states that the defendants 
1 to 6 failed to give the plaintiffs their 
share of the income and the plaintiffs 
could not remain in joint possession. The 
plea that they were not given their due 
share would- not amount to dispossession. 
Reading the plaint at its worst 
against the plaintiffs, all that could be 
discerned is that as the plaintiffs were 
not given their share of the income, they 
could not remain in joint possession. The 
statement that they are not being paid 
their income, would not amount to hav- 
ing been excluded from possession. The 
averment in the plaint cannot be under- 
stood as stating that the ` plaintiffs were 
not in possession. In fact, the defendants 
understood the plaint as stating that the 
plaintiffs are in joint possession. of the 
suit properties. In paragraph 18 of the 
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written statement the defendants pleaded 
that the plaintiffs have framed the suit 


-as though they are in joint possession 


and enjoyment of the suit properties. As- 
serting that the plaintiffs were out of 
possession, the defendants stated: ‘While 
it is so, the allegation, that they are in 
joint possession of the suit properties, is 
not correct.” 


7%. The Trial Court has not placed any 


‘reliance on the recitals in para 12 of the 


plaint on which the judgment of the 


‘High Court is based. The Trial Court 


found on evidence that the plaintiffs 
never enjoyed the suit properties at any 
time, This finding is not enough for, the 
mere fact that the plaintiffs were not 
paid their share of the income or were 
not in actual physical possession would: 
not amount to the plaintiffs having been 
excluded from joint possession to which 
they are in law entitled. On a considera- 
tion of the plaint as a whole and giving 
it its natural meaning, we are unable to 
agree with the conclusion arrived at by 
the High Court. " 

8. Section 37 of the Tamil Nadu Court 
Fees and Suits Valuation Act relates to 
Partition Suits. Sec. 37 provides as fol- 
lows :— 

“37 (1) In a suit for partition and sepa- 
rate possession of a share of joint family 
property or of property owned, jointly 
or in common, by a plaintiff who has been 
excluded from possession of such pro- 
perty, fee shall be computed on the mar- 
ket value of the plaintiff’s share. 


“37 (1) In a suit for partition and sep- 
arate possession of joint family property 
or property owned, jointly or in common 
by a plaintiff who is in joint possession 
of such property, fee shall be paid at the 
rates’ prescribed.” 

It will be seen that the Court Fee is pay- 
able under Section 37 (1) if the plaintiff 
is “excluded” from possession of the pro- 
perty. The plaintiffs who are sisters of 
the defendants, claimed to be members of 
the joint family, and prayed for parti- 
tion alleging that they are in foint posses- 
sion. Under the proviso to Section 6 of 
the Hindu Succession Act, 1956 (Act 30 of 
1956) the plaintiffs being the daughters of 
the male Hindu who died after the com- 
mencement of the Act, having at the time 
of the death an interest in the 
mitakshara coparcenary property, ac- 
quired an - interest by devolution 
under the Act. It is not in -disput 
that the plaintiffs are entitled to a 
share. The property to which the plain- 
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tiffs are entitled is undivided ‘joint family 
property’ though not in the strict sense of 
the term. The general principle of law is 
that in the case of co-owners, the posses- 
sion of one is in law possession of all, un- 
less ouster or exclusion is proved. To 
continue to be in joint possession in law, 
it is not necessary that the plaintiff should 
be in actual possession of the whole or 
part of the property. Equally it is not 
necessary that he should be getting a 
share or some income from the property. 
So long as his right to a share and the 
nature of the property as joint is not dis- 
puted the law presumes that he is in 
joint possession unless he is excluded 
from such possession. Before the plaintiffs 
could be called upon to pay court fee 
under Sec. 37 (1) of the Act on the ground 
that they had been excluded from posses- 
` |sion, ‘it is necessary that on a reading of 
the plaint, there should be a clear and 
specific averment in the plaint that they 
had been “excluded” from joint posses- 
sion to which they are entitled to in law. 
The averments in the plaint that the 
plaintiff could not remain in joint posses- 
sion as he was not given any income 
from the joint family property would 
not amount to his exclusion from posses- 
sion. We are unable to read into the 
plaint a clear and specific admission that 
the plaintiff had been excluded from 
possession. ; 


9. In the result both the appeals are 
allowed. As we have found that the Trial 
Court was in error in directing the plain- 
tiffs to pay the court fee under Sec. 37 (1), 
the preliminary decree for partition and 
possession of 1/72 share in the B Schedule 
properties and the shares in deposit in 
_the State Bank of India at Pollachi, and 
in the share in the Gnanambika Mills, is 
confirmed. The direction by the Trial 
Court as to payment of Court-fee under 
Section 37 (1) of the Court-fees Act and 
the judgment of the High Court in A. S. 
No. 924/1974 and A. S. 811/75 are set aside, 
The appeal is allowed with costs. 


Appeal allowed, 


Rajasthan S. R. T. Corpn, v, Narain Shanker 


S. C. 695 


. AIR 1980 SUPREME COURT 695 
(From: Rajasthan)* 
V, R. KRISHNA IYER AND 
R. 8. PATHAK, JJ. 

Special Leave . Petn. (Civil) Nos. 6698- 
6700 of 1979, D/- 30-1-1980. 

The Rajasthan State Road Transport 
Corporation, Jaipur, Petitioner v. Narain 
Shanker and another ete, etc, Respon- 
dents. 


Motor Vehicles Act (1939), Sec. 110B — 
Accident of the bus belonging to State 
Transport Corporation — Doctrine of res 
ipsa loquitur, held, rightly invoked im 
view of nature of accident and surround- 
ing circumstances — Duty of nationalis- 
ed Transport Corporation in the matter 
of settlement of claim pointed out, 

(Paras 2, 3, 4) 

Mr. Soli J. Sorabjee, Sr. Advocate (Mr. 
Sobhag Mal Jam, Advocate, with him), 
for Petitioner. 

KRISHNA IYER, J.:— These three 
petitions for special leave relate to a road 
tragedy where many lost their limbs 
while travelling in a bus belonging to the 
nationalised transport. system of Rajas- 
than. A flimsy plea was put forward by 
the operator to escape liability for com- 
penastion that the lights of the bus ac- 
cidentally failed and thus the unfortumate 
episode occurred. Other embellishments 
were also set up for the purpose of ex- 
oneration, The Accidents Tribunal was 
not taken in and, having disbelieved the 
evidence, awarded compensation in sums 
far lower than were claimed by the vic- 
tims, 

2. Two contentions were raised and 
rightly overruled and they have been re- 
peated in the Petition for special leave 
and we similarly reject them. The nature 
of the accident and the surrounding cir- 
cumstances are such that the doctrine res 
ipsa loquitur was rightly invoked by the 
court. Indeed, the terrible accidents 
attributable to reckless driving and esca- 
lating year after year make our highways 
great hazards. One should have thought 
that nationalisation of road transport 
would have produced a better sense of 
social responsibility on the part of the 
management and the drivers. In fact, one 
of the major purposes of socialisation of 
transport is to inject a sense of safety, ac- 
countability and operational responsibi- 


*Civil Mise. Appeal Nos. 195 to 197 of 
1978, D/- 25-10-1978, (Raj) f 
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lity which may be absent in the case of 


private undertakings, whose motivation. 


is profit making regardless of risk to life; 
but common experience on Indian high- 
ways discloses callousness and blunted 
consciousness on the part of public cor- 
porations which acquire a monopoly 
under the Motor Vehicles Act in plying 
buses. It is a thousand pities that our 
State Road Transport vehicles should be- 
come mobile menaces, and we should im- 
press upon them the need to have greater 
reverence for human life representing, as 
they do, the value-set of the State itself, 


3. In the present case, the State Cor- 
poration put forward a false plea and con- 
tested the application of the principle of 
res ipsa loquitur to avoid liability, It 
would have been more humane and fust 
if, instead of indulging in wasteful litiga- 
tion, the Corporation had hastened com- 
passionately to settle the claims so that 
goodwill and public credibility could be 
improved, After all, the State has a para- 
mount duty, apart from liability for 
tort, to make effective provision for dis- 
ablement in cases of undeserved want — 
Article 41 of the Constitution states so, 
It was improper of the Corporation to 
have tenaciously resisted the claim. If 
was right on the part of the Tribunal to 
have raised a rebuttable presumption on 
the strength of the doctrine of res ipsa 
loquitur, | 


4, The State Corporation has contested 
even the quantum of the claim. Indian 
life and limb cannot be treated as cheap 
at least by State instrumentalities. The 
heads of claim have been correctly ap- 
preciated by the Tribunal and the awards 
have been- moderate. Here again, the 
State Corporation should have sympathis- 
ed with the victims of the tragic accident 
Jand generously adjusted the claims within 
a short period. What is needed is not cal- 
lous litigation but greater attention to the 
efficiency of service, including insistence 
on competent, cautious and responsible 
driving. 


5. We have had the advantage of Shri 
Soli J. Sorabjee, who represented the 
Corporation with a characteristic sense of 
fairness, but we are unable fo desist from 
making the above observations which are 
induced by the hope that nationalised 
. transport service will eventually establish 
their superiority over the private system 
and sensitively respond to the comforts of 
and avoid. injury to the travelling public 


_. Meharban Singh. v.. Bhagwant Singh ...-:. 


pedestrian userg of our highways. 


_ 6.. We dismiss. the. Special Leave Petl- 
tions. . 
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(From: Madhya Pradesh)* 
P, N. SHINGHAL AND 
E, 8, VENKATARAMIAH, JJ. 

Civil Appeal No, 2118 of 1972, 
D/- 17-1-1980, 

Meharban Singh, Appellant v, Bhag- 
want Singh, Respondent, 

Madhya Bharat Zamindarj Abolition 
Act (1951), Ss. 3 and 4 — Benefit u/s. 4 (2) 
~~ Availability of — Tenant inducted by 
mortgagee —— Not entitled to possession 
in view of Sec. 4 (2). Second Appeal No. 
310 of 1960, D/- 10-2-1972 (Madh Pra) 
Reversed. 

If, in a given case, It was shown that 
& proprietor had khud-kasht land which 
was so recorded in the annual village 
papers before the date of vesting of the 
lands in the State, he was entitled to 
continue to remain in possession of these 
lands, This concession to the proprietor 
was by way of a rider to the rigorous pro- 
visions of Section 3 of the Act regarding 
the vesting of his estate in the State, and 
if a proprietor was able to establish that 
he was entitled to its benefit, there could 
be no reason why it should nof be allow- 
ed to him, 

If has to be appreciated that possession 
is always lost by the mortgagor in the 
case of a mortgage with possession. But 
when clause (f) of sub-section (1) of Ses- 
tion 4 gave the mortgagor the benefit of 
sub-section (2) of that section to claim 
the right to remain In possession of his 
khud-kasht land which was in his posses- 
sion up to the date of mortgage, if the 
strict requirement of sub-section (2) was 
shown to exist, there could be no reason 
why it should be denied to the mortga- 
gors-proprietors, The normal law of 
mortgage wouid apply and tenants in- 
ducted by the mortgagee would go. out of 
the lands on redemption of the mortgage 
if, in the meanwhile, law has not been 
shown to intervene for their protection, 
As, in the instant case, the law expressly 
gave the benefit of sub-section (2) of Sec- 
tion 4 to a proprietor, the tenants induct- 
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ed- by the mortgagee will. have no statu- 
tory right of possession. Second A 

No; 810 of 1960, D/- 10-2-1972 (Madh Pra), 
Reversed. AIR 1971 SC 77; AIR 1952 SC 
205; AIR 1956 SC 305; AIR 1958 SC 183; 


AIR 1966 SC 1721, Rel, on. 

oo Se (Paras: 6, 9, 11) 
Cases’ Referred : Chronological Paras 
(1970) 3 SCR 18: AIR 1971 SCW . a. 


(1966) 3 SCR 676: AIR 1966 SC 1721 1I 
(1962) Supp 1 SCR 123: AIR 1962 SC 1230 


2, il 

1958 SCR 986: AIR 1958 SC 183 - dE 
1956 SCR 1: ATR 1956 SC 305 11 
1952 SCR 775: ATR 1952 SC 205 10, 11 
Mr. Shiv Dayal, Sr. Advocate (Mr, 


J. S. Sinha, Advocate with him for Ap- 
pellant; Mr. M. C. Bhandare, Sr. Advo- 
cate (Mrs.. Urmila Kapoor and Mrs, 
Shobha Dixit, Advocates with him), for 
Respondents; Mr. S. K. Gambhir, Advo- 
cate, for the State. 

SHINGHAL, J. :— This appeal of one of 
the plaintiffs, by special leave, is direct- 
ed‘ against the. judgment of the Madhya 
Pradesh High Court dated Feb. 10, 1972 
by which the suit for possession of the 
lands, which the plaintiffs had mortgag- 
ed, has been dismissed even. though the 
trial court’s decree for 
been maintained. As the matter has come 
up to this Court for the second time, at 
the instance of the plaintiffs, it is nof 
necessary fo state all the facts for they 
have :been mentioned in this Court’s 
earlier decision in Meharbansingh v, 
Nareshsingh (1970) 3 SCR 18. It will be 
sufficient to refer to those facts which 
bear on the presenf controversy, 


2. The suit lands belonged fo Samie 
Singh, father of appellant Meharban 
Singh, and Jomdar Singh who executed 
a registered deed of mortgage in favour 
of Munshi Singh on May 20, 1939, for 
Rs. 2242/14/-, It is not disputed before us 
that it was a usufructuary . mortgage of 
lands within the area of the former 
Gwalior State. The mortgagors gave a8 
notice to the mortgagee on May 15, 1948, 
for redemption of the lands but he refus- 
ed to accept it. The mortgagors filed the 
suit for redemption on June 15, 1943. As 
some other persons were alleged to be in. 
possession of the suif lands they were 
also impleaded as defendants. The 
- Madhya Bharat Zamindari Abolition. Acf, 
1951 (Samvat 2008), 
to as the Act, came into force on October 
2, 1951, and Ieave was granted to -the 
’- plaintiffs to amend the plaint ` suitably, 


~ + -- 


- The trial court decreed the suit-on Octo- 
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ber 10, 1958, but. disallowed the relief for 
the grant of mesne profits, Three appeals 
were preferred against that judgment and 
decree of the trial court, The appellate 
court dismissedithe appeals of the defen- 
dants, It held that the suit lands were 
the khud-kasht lands of the mortgagors, 
and allowed the appeal of the plaintiffs 
for mesne profits from the date of the 
deposit of the mortgage-money, The de- 
fendants went in second appeal to the 
High Court; and the plaintiffs also pre- 
ferred an appeal for refusal of mesne 
profits from the date of the cause of ac- 
tion, The High Court partly allowed the 


' defendants’ appeal by its judgment dated 
this 


September 27, 1962. It relied on 
Court decision in Haji Sk. Subhan v. 
Madhorao (1962) Supp 1 SCR 123 and 
held that the plaintiffs were not entitled 
to possession. It dismissed the appeal of 
plaintiff Meharbansingh. He applied to 
this Court for special leave, and that led 
to this Court’s decision in Meharban- 
singh’s case mentioned above, This Court 
allowed the appeal and, after considering 
the relevant provisions of the Act, re- 
mitted the case to the High Court for 
fresh decisions after notice to the State 
on the point whether the suit lands were 
khud-kasht of the plaintiffs and they were 
entitled to remain in possession 
under Section 4 of the Act. The State 
was therefore allowed to be impleaded as 
a party and to file a written statement, 
Certain additional issues were framed by 
the High Court and the case was remitt- 
ed to the trial court for its findings, 
When it came to the High Court again, 
with those findings, it once again took 
the view that the plaintiffs were not 
entitled to possession of the suit lands 
although they were entitled to a decree 
for redemption. It is against that judg- 
ment of the High Court dated February 
10, 1972, that plaintiff Meharbansingh has 
come up to this Court by way of the pre- 
sent appeal, | 

3. The facts of this case are thus 
quite simple, and its fate depends upon 
the answer to the question whether the 
plaintiffs were entitled to possession of tha 
suit lands under sub-section (2) of Sec- 
tion 4 of the Acé, Eaa 


' 4, The Act made provision for aboli- 
tion and acquisition of the rights of pro- 
prietors in villages, “muhals”, “chaks” or 


‘blocks settled on the zamindari system. 


If therefore a person was.a` “proprietor” 
within the me ‘of clause (a) of Sec- 


tion 2, “all :his proprietary rights ` vested 
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in the State free of all ` encumbrances by 
virtue of sub-section (1) of Sec. 3 of the 
Act from the date specified for the pur- 
pose in the notification issued by the 
State Government, It is not disputed that 
the specified date for purposes of the pre- 
sent case was October 2, 1951, 


5. The consequences of the vesting of 
an estate under Section 3 have been stat- 
ed in Section 4. We are not concerned 
with sub-section (3) of that section, and 
it will be sufficient to refer to clauses (a) 
and (f) of sub-section (1) and sub-sec. (2) 
of Section 4 Clause (a) of sub-section (1) 
of Section 4 provides that save as other- 
wise 
lowing consequences shall ensue notwith- 
standing anything contained in any con- 
tract, grant or document or in any other 
law for the time being in force,— 

“(a) all rights, title and interest of the 

proprietor in such area, including land 
(cultivable, barren or Bir), forest, trees, 
fisheries, wells (other than private wells), 
tanks, ponds, water channels, ferries, 
pathways, village-sites, hats, and bazars 
and mela-grounds and in all sub-soi', in- 
cluding rights, if any, in mines and 
minerals, whether being worked or not, 
shall cease and be vested in the State free 
from all encumbrances;” 
This provision therefore had the effect of 
terminating the proprietary rights of a 
proprietor in his estate and in vesting 
them in the State free from all encum- 
brances. The legislature has taken care to 
deal with the fate of mortgages, in cl. ($) 
of sub-section (1) of Section 4, which 
reads as follows.— 

“(f) every mortgage with possession eX- 
Isting on the property so vesting or part 
thereof on the date immediately preceding 
the date of vesting shall, to the extent of 
the amount secured on such property or 
part thereof be deemed without prejudice 
to the rights of the State under Sec. 3, to 
have been substituted by a simple 
mortgage.” 

So a mortgage with possession, which ex- 
isted on the date immediately preceding 
the date of vesting of the property, was 
deemed to have been substituted by a 
simple mortgage. That was to be so with- 
out prejudice to the rights of the State 
under Section 3. A mortgagee who was in 
possession of lands under a deed of 
mortgage, i.e. a usufructuary mortgagee 
thus lost possession of the lands by opera- 
tion of the law, and his mortgage became 
nothing more than a simple mortgage 
from the date of the vesting of the lands 
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provided in the Act, the fol-. 
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in the State. In other words, he lost 
possession of the lands which were once 
mortgaged with him with possession, and 
was left only with the normal right of a 
simple mortgagee to realise the mortgage- 
money. 


6. While that was the fate of the 
mortgagee under the Act, the fate of the 
mortgagor, who was once the proprietor 
of the lands, was even worse, for he lost 
his proprietary rights in the lands 
because of their vesting in the State 
under Section 3 as aforesaid and had, 
nonetheless, to fulfil his obligation as a 
mortgagor to the extent of the amount 
secured under the mortgage. It appears 
that the legislature therefore thought of 
alleviating the lot of those of such pro- 
prietors whose cases fell under sub-se~ 
tion (2) of Section 4 of the Act. The sub- 
section reads as follows,— 


“(2) Notwithstanding anything contain- 
ed in sub-section (1), the proprietor shall 
continue to remain in possession of his 
khud-kasht land, so recorded in the an- 
nual village papers before the date o 
vesting.” l l 
So only those proprietors were permitted 
to continue to remain in possession of 
their lands who had khud-kasht lands and 
the lands were recorded as khud~kasht in 
in the annual village papers before the 
date of vesting. The expression ‘khud- 
kasht’ has been defined in clause (c) of 
Section 2 of the Act to- mean inter alia, 
land cultivated by the zamindar himself 
or through employees or hired labourers, 
Clause (c) of Section 2 of the Act states 
that words and expressions used in the 
Act, but not defined in it, shall have the 
same meaning as assigned to them in 
Qanoon Mal, Gwalior State, Samvat 1933, 
The expression “zamindar” has been de- 
fined in clause (13) of Section 2 of the 
Qanoon Mal to mean a person who has 
the rights mentioned in it. It is not dis- 
puted. before us that the plaintiffs were 
zamindars under that definition, and 
were proprietors of their lands. It is also 
not disputed before us that if a person 
was a zamindar and cultivated the land 
himself or through employees or hired 
labourers, that would be his khud-kasht 
cultivation within the meaning of cl. (c) 
of Section 2 of the Act. It would follow 
that if, in a given case, it was shown that 
a proprietor had khud-kKasht land which 
was so recorded in the annual village 
papers before the date of vesting of the 
lands in the State, he was entitled to con- 
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tinue to remain in possession of those 
lands. This concession to the proprietor 
was by way of a rider to the rigorous 
provisions of Sec. 3 of the Act regarding 
the vesting of his estate in the State and 
if a proprietor was able to establish that 
he was entitled to its benefit, there could 
be no reason why it should not be allow- 
ed to him. It may be that the provision 
for the vesting of the estate in the State 
under Section 3 and, in particular, that 
relating to the loss of ‘possession of the 
mortgagee under clause (f) of S. 4, operat- 
ed harshly on a mortgagee. with posses- 
sion, and he had to content himself with 
the other provisions in the Act for the 
satisfaction of the debt. owed to him by 
the proprietor, but the law-.allowed him 


nothing more after the date of the vest- 


ing of the estate in the State. The lot of 
the mortgagor-proprietor was in fact: far 
worse, for while the Act divested him of 
the proprietary interest in the lands held 
by him and vested those rights--in the 
State, it held him liable as if his mort- 
gage was a simple mortgage and left him 
only with the remedy of. claiming com- 
pensation, which was itself overridden 
with his liability to his creditors. In the 
plight in which he was placed by the 
land. reforms legislations which was the 
subject-matter of the Act, it was quite 
asonable for the legislature to allow 
him, notwithstanding anything contained 
in sub-section (1) of Section 4 which en- 
umerates consequences of the vesting of 
the estate in the State, the benefit of 
what sub-section (2) of that section pro- 


rigorous conditions of the sub-section 
mentioned above. ` 


7. Reference in this connection may 


also be made to Section 37 of the’ Act,. 


sub-section (1) of. which provides that 
every proprietor who is divested of his 
proprietary rights shall be a “pacca 
tenant of the khud-kasht: land in ` his 
possession and the land revenue payable 
by him shall be ‘determined at the rates 
fixed by the current settlement for the 

same kind of land.” \  - 


In fact when this Court examined the 
matter on the earlier occasion, it took 
notice of the above provisions of the Act 
and observed as follows,-- 

-The proprietor, hovet notwith- 
standing othér consequences of the vest- 
ing in a State; is entitled to continue to 
remain in possession . of -his . khud-kasht 
land which is so recorded in the annual 
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vided, and that also on his satisfying the | 


. There can be no doubt, 
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village papers before the date of vesting. 
Now. it was clearly open to the plaintiffs 
to show that the land in. question was 
khud-kasht and, therefore in accordance 
with Section 4 they were entitled to re- 
main in possession thereof.” 

In other words, this Court took the view 
that while the mortgagors (appellants) 
fulfilled the other requirements of the 
law, their claim to possession of the 
kKhud-kasht lands under sub-section (2) 
of Section 4 of the. Act had to be decided 
on the basis of the facts, and it was open 
to them to show that the lands were 
khud-kasht and they were entitled to re- 
main in possession in terms of sub-sec. (2) 


of Section 4. That was the purpose why 


the case was remanded to the High Court 
and an opportunity was given to the 
State to appear and contest the claim of 


the plaintiffs on that basis. 


8. As has been stated, the case went 
back to the High Court which, in its turn, 
impleaded the State as a party to the 
suit, permitted it to file a written state- 
ment, added - certain issues and sent the 
case to the trial court for submitting its 
findings ‘after giving the parties an op- 
portunity to adduce further evidence. 
And when it went back to the High Court 
with the findings of.the trial court, the 
High Court stated as follows in 1ta judg- 
ment under appeal, — 

“After impleading the State as a a party, 
the following issue, inter alia, was remit- 
ted to the Lower Court for recording a 
finding after giving both the parties an 


‘opportunity to adduce evidence: 


“Whether the land in suit was record- 
ed as khud-kasht immediately before the 
date of ‘vesting.” 


The parties filed certain documents but 
did not adduce any oral evidence on the 
point. The trial court has answered the 
issue in the affirmative. It was not: ‘disput- 
ed before me that the land was recorded 
as Khud-kasht in the names of the plain- 
tiffs at the time of vesting,.........” 


thereloie that 
the trial court recorded the finding, on 

the basis of-the evidence before it, A 
the suit lands were recorded as the khud-. 
kasht lands of the plaintiffs before the 
date of the vesting of the estate. That was 


' in fact not disputed in the High Court. 


. § All that the High Court had then to 
do was to decide whether the. appellant 
was entitled to the benefit of sub-sec. (2) 
of Section 4 of the Act, for that was the 
clear direction of this Court in the ear- 
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lier judgment. It is not disputed before us 
that the plaintiffs were the proprietors of 
the suif lands, and if cannot be disputed 
that as they mortgaged them with 
possession with defendant Munshi Singh, 
they were themselves in possession up fo 
the date of the mortgage, and as it has 
been found as a fact that the lands were 
recorded as khud-kasht lands of the 
mortgagors in the annual village papers 
before the date of vesting, they were 
clearly entitled fo a decree for possession 
in terms of sub-sec, (2) of Section 4 and 
there was no occasion for the High Court 
fo examine the consequence of their los- 
ing the possession of the Jands after the 
mortgage, It has to be appreciated thaf 
possession is always lost by the mortgagor 
in the case of a mortgage with possession, 
But when clause (f) of sub-section (1) of 
Section 4 gave the mortgagor the benefit 
of sub-section (2) of that section to claim 
the right to remain in possession of his 
khud-kashf Iand which was in his posses- 
sion up to the date of mortgage if the 
strict requirement of sub-section (2) was 
shown to exist, there could be no reason 
why if should be denied to the plaintiffs, 


10. If may be mentioned in this con- 
nection that when the case came up in 
first appeal before the Second Additional 
District Judge of Bhind, he examined the 
statements of Himachal Singh DW 1, Ram 
Krishan DW 2 and Hanumant Singh 
DW 3. Himachal Singh was a cousin 
of mortgagee Munshi Singh, Ram Krishan 
DW 2 was a nephew of Munshi Singh and 
Hanumant Singh DW 3 was himself a 
defendant. On a consideration of their 
statements the court of first appeal reach- 
ed the conclusion that the mortgagors were 
themselves cultivating the Iand and there- 


after the mortgagee got if cultivated — 


through his relatives. But even if if were 
assumed that the mortgagee really induct- 
ed tenants in the Iands during the period 
of the mortgage, their tenure was bound 
fo end on the redemption of the mortgage 
according to the ordinary law of redemp- 
tion unless, of course, they could lay 
claim to protection under any other law, 
Reference in this connection may be made 
To the decision of this Court in Mahabir 
Gope v. Harbans Narain Singh 1952 SCR 
775 where the Iaw has been laid down as 
follows— 


“The general rule is that a person can- 
not by transfer or otherwise confer 4 
better title on another than he himself 
has. A mortgagee cannot, therefore, create 
‘an interest in the mortgaged property 
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ALR, 
which will enure beyond the termination 
of his interest as mortgagee, Further, the 
mortgagee, who takes on of the 
mortgaged property, must manage it as 
@ person of ordinary prudence would 
manage it if if were his own; and he must? 
not commit any act which is destructive 
or permanently injurious. fo the property; 
see Section 76, sub-clauses {a} & (e) of the 
Transfer of Property Act, It follows that 
he may grant Ieases not extending beyond 
the period of the mortgage; any leases 
granted by him must come fo an end at 
redemption.” 

Care was taken fo state further in that 
case that if during the permissible settle~ 
ment by a mortgagee in possession with a 
tenant in the course of prudent manage- 
menf, any right sprang up in the fenant 
by conferral or creation by statute, that 
would be a “different matter altogether”, 
for that would then be an “exception to 
the general rule.” 

11. The decision in Mahabir Gope’s 
case was applied or was followed in Hari- 
har Prasad Singh v, Must. of Munshi Nath 
Prasad 1956 SCR 1 where if was held as 
follows,— 

“As the mortgagees are nether proprie- 
tors nor fenure-holders as defined in the 
Act, the tenants holding under them could 
not claim fo be ratyats as defined in Sec- 
tions 5 (2) and 5 (8), and no occupancy 
rights could therefore be acquired by 
them under Section 21 of the “ACE” 


That decision was again followed in Asa 
Ram v. Mst. Ram Kali 1958 SCR 986 also, 
and if was held as follows,— | 

“Buf where there is no such prohibition, 
the only consequence is that the parties 
will be thrown back on their rights under 
the Transfer of Property Act, and the 
Tessees must still establish that the lease 
is binding on the mortgagors under Sec- 
tion 76 (a) of that Act.” . 
Reference may also- be made to Prabhu 
yv. Ramdev (1966) 3 SCR 676 where again 
reference was made fo the decision in 
Mahabir Gope and the legal position was 
reiterated as follows,— 

“Having made these observations, how- 
ever, this Court has taken the precaution 
to point out that even in regard to 
fenants inducted into the Iand by a 
mortgagee cases may arise where the said 
fenants may acquire rights of special 
character by virtue of statutory provi- 
sions which may, in the meanwhile, come 
into operation. A permissible settlement 
by a. mortgagee in possession with a 
tenant in the course of prudent manage 


— 


ment and. the springing up of- rights in 


the tenant ‘conferred or created by statute. 
based on the nature of the land and. 


.possession for the requisite period, it was 
observed, was a different matter alto- 
gether, Such a case is clearly an excep- 
tion to the general rule prescribed by the 
Transfer of Property Act. It will thus be 
seen that while dealing with the normal 
position under the Transfer of Property 
Act this Court specifically pointed ouf 
that the rights of the tenants inducted by 
the mortgagee may conceivably be 
improved by virtue of statutory provi- 
sions which may meanwhile come into 
operation. That is precisely what has 
happened in the present case, During the 
continuance of the mortgage Section 15 
of the Act came into operation and that 
made the respondents khatedars 
who are entitled to claim the benefit of 
Section 161 of the Act.” 
It is therefore well settled that the nor- 
mal law of mortgage would apply and 
tenants inducted by the mortgagee would 
go out of the lands on redemption of the 
mortgage if in the meanwhile, law has 
ot been shown to intervene for their 
protection, As, In the instant case, the 
law expressly gave the benefit of sub- 
section (2) of Section 4 to a proprietor 
like the appellant, the tenants inducted by 
mortgagee will have no statutory right of 
possession. A vain attempt was made to 
invoke Section 41 of the Act for the pro- 
tection of the tenancy rights of the 
mortgagees, but their learned counsel 
was unable to show how they could claim 
the benefit of that section in face of the 
clear provision of sub-section (2) of Sec- 
tion 4 of the Act, In fact all that Mr. 
Bhandare was able to contend on behalf of 
the respondents was that their case was 
covered by this Court’s decision in Haji 
Sk. Subhan’s case. That decision formed 
the basis of the earlier decision of the 
High Court dated September 27, 1962, but 
this Court clearly pointed out in its ear- 
Her decision that the High Court was “in 
error in allowing the appeal before it. and 


in dismissing the plaintiff-appellants’ suit 


for possession on the authority: of this 
- Court’s decision in the case of Haji Sk, 
Subhan.” It is therefore not necessary for 
us to say, once again, why that decision 
cannot govern the present dispute, 


12, In the result, we allow the appear 


and restore the decree of the court of 
first appeal with costs, . ae 


s ` 
we - - 
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Appeal Noa, 1978, 


Harjit Singh Mann, Appellant v, 
S. Umrao Singh and others, Respondents, 

(A) Evidence Act (1872), Section 114 
Ulus. (g) — Non-production of docu- 
ments by election petitioner — re- 
sentation of the People Act (1951), Sec- 
tion 33 (1) — Finding as to late presenta- 
tion of nomination paper challenged in 
election petition — Non-preduction by 
election petitioner, of receipt, which was 
required to mention time of presentation 
— Held, it was a circumstance against 
election petitioner, ». (Para 6) 

(B) Representation of the People 
Act (1951), Sections 36 (2) (b) and (4), 
33 (1) — ‘Defect of substantial character’ 
within Section 36 (4) — Delay in presen- 
tation of nomination paper — It is defect 
of substantial character and justified its 
rejection — Requirement of Sec. 33 (1) 
as to delivery of. nomination paper be- 
tween. specified hours is mandatory. 

i? (Paras 7, 8, 9) 

(C) Constitution of India, Article 173 
el, (a) — Representation of the People 
Act (1951), Section 36 (2) (a) -- The re- 
quirement by cl. (a) of Article 173 for 
the making and subscribing the oath or 
affirmation according to the form set out 
for the purpose in Sch.'3, at the time of 
presentation of the nomination paper 
was clearly mandatory. (Para 11) 

(D) Representation of the People Act 
(1951), Section 123 (1) (A) (b) — Brib 
— Payments made by person as minister 
before he was candidate — Payments 
could not be held’ to amount to bribery. 
- Tt is an ‘essential ingredient of the defi- 
nition of the corrupt practice of “bri- 
bery” that the gift, offer or promise 
should be by the candidate or his agent 
or by any other person with the consent 
of the- candidate or his election agent. 

Ao (Para 13) 

Where. a person sanctioned certain 
payments as a Minister before he was a 
candidate at the election in question, for 
the purpose of gaining popularity in 
certain villages, with an eye to. his ulti- 
mate candidature from the constituency 
which included those villages it cannot 
"Ele. Petn. No. 15 of 1977, D/- 7-2-1978 
(Puj & Har.) | o 
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be said that his action amounted to a 
gift, offer or promise by him as a “can- 
didate” at the election in question so as 
to amount to the corrupt practice of ‘bri- 
bery’ under. cL (1) of Section 123 of the 
Act, (Para 13) 

(E) Representation of the People Act 
(1951), Section 123 (1) (A) (b) — Corrupt 
practice — Bribery — Proof — Element 
of bargaining necessary — Redress of 
grievances of certain villagers as Minister 
— Whether bargaining. 

' It was necessary for the purpose of 
proving the corrupt practice of bribery 
to establish that there was an element of 
“bargaining” in what the successful can- 
didate was alleged to have done for cer- 
tain villages of his constituency by sanc- 
tioning payment as a Minister. (Para 14) 

If a Minister redresses the grievances 
of a class of the public or people of a 
locality or renders them any help, on 
the eve of an election, it is not a corrupt 
practice unless he obtains promises from 
the voters in return, as a condition for 
his help. - The evidence must show clear- 
ly that the promise or gift directly or 
indirectly was made to an elector to vote 
or refrain from voting at an - election. 
AIR 1968 SC 1191; (1954-55) 10 Ele LR 
57 (Ele Tri Nag); AIR 1968 SC 1083; AIR 
1971 SC 2025; AIR 1975 SC 1718; Rel.. on. 

(Para 14) 
Cases Referred: Chronological Paras 
(1976) 3 SCC 97: AIR 1975 SC 1718 14 
(1971) 3 SCR 522: AIR 1971 SC 2025 14 
(1968) 3 SCR.102: AIR 1968 SC 1191 14 
(1968) 3 SCR 111: AIR 1968 1083. 14 
(1954-55) 10 Ele LR 57 (Ele Tri-Nag) 14 
(1924) 40 TLR.395 Cutting v. Windsor 8 
(1876) 1 CPD 670: 35 LT 58, Howes v. 

Turner 8 

Mr. Hardev Singh, Advocate, for 
Appellant; Mr. P. P. Rao, Sr. Advocate 
(M/s. O. P. Sharma. R. Venkataramiah 
and R. C. Bhatia, Advocates with mm), 
for Respondents. 

SHINGHAL, J.:— This aopen by diec 
tion petitioner Harjit Singh Mann is di- 
rected against the judgment of-the: Pun- 
jab and Haryana High Court dated Feb- 
ruary 7, 1978, dismissing the petition by 
which he had challenged the election of 
Umrao Singh, respondent No. 1, here- 
inafter referred to as the respondent, 
from the Nakodar constituency of the 
Punjab Legislative Assembly. The result 
of the election was declared on June 14, 
1977, according to which the respondent 
was declared elected as he secured the 
highest votes at the poll 

2.. Appellant Harjit Singh Mann could 
not contest the election as his nomina- 
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tion papers were rejected by the Re- 
turning Officer on May 19, 1977, which 
was the date fixed for the serutiny of 
the nominations. That was taken as one 
of the grounds for filing the election 
petition, the other ground being the com- 
mission of some corrupt practices by the 
respondent. The respondent traversed 
the allegations. The trial court examined 
some of the preliminary objections and 
framed eight issues, The first two issues 
were decided in favour of the appellant. 
As regards issue No. 3, the trial court 
helid that a part of the allegation of cor- 
rupt practice which was sought to be 
incorporated in the amended petition, 
could not be taken into consideration as 
the amendment was’ applied for after the 
expiry of the period of limitation; and 
it was therefore ordered to be deleted. 
The correctness of the above findings has 
not been challenged before us. In fact 
we are required to consider the trial 
court’s findings only on issues Nos. 4, 5 
and 6; which have all gone against the 
appellant, Issues Nos. 7 and 8 have nof 
been pressed for our consideration. We 
shall therefore concern ourselves with 
three issues (Nos. 4, 5 and 6) and deal 
with them one by one. 


3. Issue No, 4 was to the following 
effect :— 


“Whether Jit Ram proposer of the 
petitioner reached the office of the Re- 
turning Officer at 2.50 p.m. and filed the 
nomination papers of the petitioner be- 
fore 3.00 p. m. on 18-5-1977 and whether 
the endorsement made on the nomina- 
tion papers that the nomination ‘papers 
were received at 3.10 pm. was wrongly 
made and thereby illegally rejected the 
nomination papers -of the petitioner on 
19-5-1977? If so, to what effect.” 


4, The appellant’s allegation in this 
respect was that although Jit Ram (P. 
W. 7) .who had proposed his candida- 
ture, reached the office of the Returning 
Officer after depositing the necessary’ 
security in the bank at 2.50 p. m. on 
May 18, 1977, and the Returning Officer 
placed the nomination papers on his 
table, he wrongly asked Jit Ram to take 
back the nomination papers saying that 
the time for filing them had expired. ït 
was further alleged that the Returning 
Officer got annoyed when Jit Ram pro- 
tested that he had filed the nomination 
papers in time, and that he wrongly 
noted down the time of presentation of 
the nomination papers as 15.10 hours, 
As has been stated, the trial court has 
disbelieved the averment of the peti- 
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tioner in this respect, and found the 
issue against him. l 


5. We have gone through the state- 
ment of Jit Ram P, W. 7 who, according 
to the appellant’s case, presented the 
nomination papers to the Returning Off- 
cer, The witness has however admitted 
in cYross-examination that when he was 
trying to deliver the nomination papers, 
the Returning Officer “said that he ob- 
fected to the delivery of the nomination 
papers as the time was over”, The wit- 
ness no doubt claimed that he reached 
the office of the Returning Officer, after 
depositing the security at about 2.45 p.m. 
and that when the Returning Officer told 
him that the time for the filing of the 
nomination papers had expired, some 4 
other “persons” standing in the office of 
the Returning Officer said that “still two 
minutes remained for it becoming 
3 O’Clock and some said that one minute 
still remained”, The trial court dis- 
believed that version of Jit Ram. He 
really could not even read the time in 
the clock of the trial court, for when he 
deposed that it was 3.19 p.m, the time 


according to that clock was 3.6 p.m. Jit | 


Ram did not therefore have the capacity 
of reading or stating the time correctly, 
and it may in fact be said that what he 
deposed about the presentation of the 
nomination papers a couple of minutes 
or a minute before 3 pm. was nothing 
but hearsay. The trial court has exa- 
mined the other evidence of the parties, 
including the statement of Returning 
Officer Manohar Singh R. W. 1, and we 
have no doubt that its finding that the 
- nomination papers were filed 10 minutes 
after 3 p.m, is fully borne out by the 
-evidence on the record and is correct, 


6. It has to be appreciated that it is 
the requirement of the law that the Re- 
mention 
presentation. 
of the ‘nomination papers, and that 
endorsement Ex, P, .W. 4/19 bas 
been proved by the Return- 
ing Officer. It shows that the nomination 
papers were presented on May 18, 1977 
at 15.10 hours by the proposer, and the 
endorsement to that effect was duly 
signed by the Returning Officer. There 
is no reason to disbelieve that evidence, 
The fact of late presentation of the 
Nomination papers was reiterated by the 
Returning Officer in his order of scrutiny 
Ex. P. W. 1/20 on May 19, 1977. In that 
order he clearly stated that as the nomi- 
nation paper was delivered to him on 
May- 18, 1977 after 3 pm, ie, at 
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15.10 hours by the proposer Shri Jit 
Ram, he rejected it for that reason and 
also for the reason that the required 
oath or affirmation was not made by the 
candidate. It may be mentioned that the 
form of the nomination paper prescribed 
by the Conduct of Election Rules, 1961, 
provides for the issue of a receipt for 
the nomination paper and the notice of 
scrutiny, which has to be handed over 
to the person presenting the nomination 
paper. The serial number of the nomi- 
nation paper, the name of the candidate, 
the name of the constituency, the date 
and time of presentation of the nomina- 
tion paper and the date. and time fixed 
for its scrutiny had therefore to be men- 
tioned in that receipt, and we find from 
the judgment of the trial court that the 
non-production of that receipt by the 
appellant has rightly been taken as a 
circumstance against him. On the evi- 
dence before it the trial court was justi- 
fied in finding issue No, 4 against the 
appellant and in holding that the nomi- 
nation papers were filed after the expiry 
of the time prescribed for them Le. at 
3.10 p.m, 


7 An attempt was made to argue 
that the delay in the presentation of the 
nomination papers in question could not 
justify its rejection as it was not a de- 
fect of a substantial character within the 
meaning of sub-section (4) of Section 36 
of the Representation of the People Act, 
1951, hereinafter referred to as the Act. 
In order to appreciate the argument it 
is necessary to make a cross-reference to 
sub-section (1) of Section 33 of the Act 
which provides as follows :— 


"33 (1), On or before the date appoint- 
ed under clause (a) of ion 30 each 
candidate shall, either in person or by 
his proposer, between the hours of 
eleven o’clock in the forenoon and three 
o'clock in the afternoon deliver to the 
returning officer at the place specified in 
this behalf in the notice issued under 
Section 31 a nomination paper completed 
in the prescribed form and signed by 
the candidate and by an elector of the 
constituency as proposer”, 


- It is therefore the requirement of. that 


sub-section that, inter alia, the nomina- 
tion paper shall be delivered to the Re- 
turning Officer between the hours of 
eleven o'clock in the forenoon and 
three o’clock in the afternoon, so that a 
nomination paper delivered after 
three o’clock in the afternoon cannot be 
said to comply with that provision of 
Section 33. Sub-section (2) of Section 36 
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cerned with ground No, {b} which pro- 
vides as follows:— 

“(b) that there has been a failure to 
comply. with any of the provisions of 
Section 33 or Section 34”, 


Bo an thore was failure fo compis willl 
that provision of Section 33 which re- 
quired the delivery of the nomination 


paper between the hours of eleven o'clock 


in the forenoon and three o'clock in the 
afternoon, the Returning Officer had 
really no option but fo reject the nomi- 
nation paper, 


% We have sonsteres the argument 
that such a defect was nof of a substan- 
tial character within the meaning of 
sub-section (4) of Section 36 of the Act, 
but we are unable to uphold if in the 
face of the clear requirement of ground 
(b) of sub-section (2) of Section 36, re- 
ferred to above, If has fo be appreciated 
that any other view would make the re- 
quirement for the presentation of the 
‘ nomination paper before the iast date 
for making nominations, and within the 
specified period of time, unworkable for 
it will not then be possible fo draw a 
lne up to which the delay in the deli- 
very of the nomination papers could be 
condoned, In fact if the requirement of 
the law in that respect is not observed, 
and its breach is considered fo be a de- 
fect which was not of a substantial 
character, if may be permissible fo go 
to the extent of arguing that the nomi- 
nation paper may be filed even up to 
the date and time fixed for the scrutiny 
of the nominations, That would not only 
cause administrative inconvenience but 
put the other candidates to a serious dis- 

advantage for they would not be able to 
prepare themselves for any objection 
they may like to raise to the validity of 
the nomination at the time of the scru- 
tiny of the nominations. We have no 
hesitation therefore in taking the view 
that the failure to comply with = axe 
quirement thaf the nomination 
shall be delivered between the honra of of 
eleven . o'clock in the forenoon and 
three o’clock in the afternoon is manda- 
tory and the. Officer was justi- 
fied in rejecting the nomination paper in 
question. because of ifs breach. A similar: 
‘| provision in. an-:election- rule. has -been. 
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jof the Act, which provides for the exa- - 
mination . of the nomination papers for . El 


may ba made 
{1924} 40 TLR 395. There Avory J., re- 


correct, .. " 
m, k a> n ot 


ALR . 
stated. to be mandatory in Rogers on 


plied with”, Reference in this connection 


Eo Cutting v. Windsor 


ferred fo the requirement of Rule Y in 
Part II of the Third Schedule fo tha 
Municipal Corporations Act, 1882, accord-. 
ing to which the nomination paper had 
to be delivered before five o'clock in tha - 
afternoon of the fast day for the deli- 
very of nomination papers, and rejected 
the argument that what had occurred 


there was a pure fechnicality, He held 
as follows 1:— 


“So far as Rule ¥ provided for tha 

Time within which nomination. papers 
must be delivered af the fown clerk’s 
office if was mandatory, Tt was not with- 
in the discretion of the town clerk fo re- 
celeve nomination papers after the hour 
specified in the rule, nor was it compe- 
tent fo that Court fo say that the deli- 
very. of a nomination paper after the 
prescribed time constituted a-good nomi- 
nation, Mr, Windsor had never been duly 
nominated and his election must be de- 
clared void, Mr, Cutting was the only 
other candidate and he must be declar- 
ed fo have been duly elected”, 


Hore J., agreed with him saying thal 
if Windsor had never been nominated 
it was impossible for the Court fo say 
that his election was in accordance with 
the principles Iaid down in the body of 
the Act, The same view has been ex- 
pressed in Parkers Conduct of Parlia- 
mentary Elections, 1970, on page 137 1—. 
“The returning officer has no power fo- 
extend the time for delivery (see Howes 
vV. Turner (1876) I CPD 670 (680); Cutting 
v. Windsor, (1924) 40 Times LR 395)” . 
The matter has been dealt with in Par- 
jiamentary Elections by A. Norman 
Schefleld, second edition, on pages 149- 
150 under the rubric “Delivery at wrong 
Eime” and it has been held that the re- 
quirement in that respect is mandatory, 


9. So, as the provision of Section 36 


paper required by Sec- 
tion 36 (2) (b) of the Act and the finding 
ee ee a aa 


why 
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10. Issue No, 6. raises the.’ question 
whether the appellant reached the office 
of the Returning Officer at 3.45 p.m. on 
May 18, 1977, and took oath in the pre- 
sence - Re Officer who, 
however, failed to make the necessary 
endorsement on the nomination paper, 


U. It is not in controversy that if 
was obligatory under clause (a) of Arti- 
cle 173 of the Constitution for the ap- 
pellant to make and subscribe, before a 
person authorised in that behalf by the 
Election Commission, an oath or affirma- 
tion according to the form set out for 
the purpose in the 3rd Schedule and that 
he could not be qualified to be chosen 
to fill a seat in the Legislature of a State 
without doing so. The importance of that 
requirement of the Constitution has been 
reiterated in sub-section (2) of Section 36 
of the Act for ground No. (a) thereof 
provides that the Returning Officer shall 
reject a nomination paper on the ground 
that on the date fixed for the scrutiny of 
Nominations the candidate was, inter 
alia, not qualified to be chosen to fill 
the seat in the Legislative Assembly un- 
der Article 173 of the Constitution, The 
requirement for the making and sub- 
scribing the oath or affirmation was 
therefore clearly mandatory, 


12. The appellant tried to establish 
the plea that he reached the office of the 
Returning Officer at 3.45 p.m. on May 18, 
1977, and took oath in the presence of 
the Returning Officer who, however, 
failed to make the necessary endorse- 
ment to that effect. That averment was 
denied on behalf of the respondent, and 
we find that the trial court has ade- 
quately dealt with the evidence on the 
record in that respect. It will be suffi- 
cient for us to mention that the Election 
Commission took care to point out the 
importance of the requirement for the 
making and subscribing the oath or 
affirmation in their “Handbook for Re- 
turning Officers”, and directed that the 
“authorised person” before whom that 
was done would “forthwith give a certi- 
ficate to the candidate” that he had made 
and subscribed the oath before him on 
the date and hour mentioned in the cer- 
tificate. It has been emphasised that the 
certificate would be given to the candi- 


date without his applying for it, for that 


would avoid all eontroversy later on as 


to whether he had taken the oath . or 


not. Annexure VI owe for the issue 
of that certificate in the portion which 


appears just ‘below the P por- 
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tion of the form of oath or affirmation 
Si by the Constitution.. It may 

pointed out in this connection that 
the appellant admitted in his statement 
that he. was given a slip by his proposer 
Jit Ram P. W, 7, in which it was men- 


. tioned . that he should take oath or make 


the affirmation before the 

Officer on May 19, 1977. It is therefore 
quite clear that the oath or affirmation 
had not been made or subscribed at the 
time of the presentation of the nomina- 
tion papers, and as the appellant was not 
able to produce the certificate of his 
making or subscribing the oath or afir- 
mation before the Returning Officer 
thereafter, in the manner alleged by him, 
there is nothing wrong with the view 
faken by the trial court that he did not 
really do so, and we do not think it 
necessary to reappraise the evidence in 
that connection, 


13. Issue No. 6 dealt with the ques- 
tion whether the respondent was guilty 
of the corrupt practice of bribery alleg- 
ed in paragraph 11 of the petition. The 
allegations were amended by the appel- 
lant, but a part of them were ordered to 
be deleted and there is no grievance in 
that respect. The remaining allegation 
was to the following effect :— 


“li. That after the last Parliament 
Elections and installation of Janta Party 
Government at the Centre, it became 
evident that the State Government 
would be toppled and the Ministers of 
the Previous Congress Government and 
specially respondent No. 1, with a view 
to bribe the voters of the Constituency, 
he started giving large sum of discre- 
tionary grants in the constituency, To 
Name a few Bara Pind, Littran, Dalla 
etc. He used his influence in the De- 
partment that the funds were released 
during the Elections, This was done with 
the object of influencing the electors of 
those villages to vote in favour of re- 
spondent No, 1. Respondent No. 1 went 
to village Bara Pind on 25-5-1977 at 
5.00 p.m. and in the presence of Master 
Jasmel Singh handed over a cheque 
No. K-314781 dated 29-4-1977 for a sum 
of Rs. 20,000/- out of the accounts of 
Punjab State Sports Council to the lady 
Sarpanch Smt. Banti and Biant Kaur 
and gave a lecture requesting the co- 
Villagers to vote for him, since he had 
given the money. On 27-5-1977 respon- 
dent No. 1 -went to village Littran at 
4 pm. and gave.a cheque of Rs. 5,000/- 


in the presence of about 60 villagers in- 
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cluding Chanan Singh Mistri. to S. Bal- 
want Singh Bali (a cheque No. K-314782) 
and called upon those present.to vote for 
-him. The cheque was issued out of the 
funds of. Punjab State Sports Council”, 
It is hardly necessary to say that. the 
allegations were traversed by the re- 
spondent and the trial court found that 
they had not been established. The cor- 
rupt practice which was thus alleged 
against the respondent was one under 
Section 123 (1) (a) (b), according to 
Which any gift, offer -or promise by a 


candidate or his agent or by any other 


person with the consent of a candidate 
or his election agent of any gratification, 
to any person whomsoever, with the ob- 
ject, directly or indirectly of inducing an 
elector to vote or refrain from voting at 
an election is a corrupt practice, In view 
of the allegations mentioned above, it 
appears that it was not the allegation of 
the appellant that the gift, offer or pro- 
mise was made as a reward to an elector 
for having voted or refrained from vot- 
ing within the meaning. of sub-clause (ii), 
and it could only be said to fall under 
sub-clause (b) of Section 1 (A) as the 
allegation was that the bribery was 
meant to induce the electors to vote for 
the respondent. It is nonetheless an es- 
sential ingredient of the definition of 
the corrupt practice of “bribery” ‘that 
the gift, offer or promise should be by 
_{the candidate or his agent or by any 
other person with the consent of the 
candidate or his election agent. Part VI 
of the. Act deals with disputes regarding 
elections and Part VII deals with Cor- 
rupt Practices and Electoral Offences, 
Section 79 of the Act provides that both 
in Parts VI and VII, unless the context 
otherwise requires the definitions men- 
tioned in it would govern the -interpre- 


tation of those parts. Clause (b) of the. 


section. defines the expression ‘candi- 
date’ as follows:— . 
‘“Candidate’ means a person who has 
been or claims to have been duly nomi- 
nated as a candidate at ‘any election”, 
It has therefore to be seen whether the 
respondent had been duly nominated as 
a candidate at the election in question, 
or whether he claimed to be duly. nomi- 
nated at that election at the time when 


the corrupt practice was alleged to have 


been committed by him. It is nobody’s 
case that the respondent laid’ any such 
‘claim at any point of time until his 
nomination paper was j - - and 
he was held to be a validly nominated 
candidate only after the nomination was 
scrutinised by the Returning Officer on 
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May 19,: 1977. He could not therefore be 
said to be a ‘candidate’ within the mean- 
ing of Section 123 read with Section 79 
of the Act until that date. The allegation 
in paragraph 11 of. the election’ petition 
was to the effect that the cheque of Ru- 
pees 20,000/- was delivered at village 
Bara Pind on May 25, 1977 and the 
votes were solicited on that date. As re- 
gards village Littran, the allegation was 
that a cheque of Rs. 5,000/- was deliver- 
ed on May 27, 1977 and votes were soli- 
cited. Jt is not disputed however that 
the precise evidence against the respon- 
dent was that he made an order for the 
delivery of Rs. 20,000/- on April 17, 1977 
in respect of village Bara Pind and on 
April 29, 1977 in respect of village Litt- 


ran, in his capacity’ as the Minister for 


Revenue. Both those orders were there- 
fore made before the respondent was a 
candidate at the election in question and 
it is not disputed before us that he ceas- 


‘ed to be a minister on April 30, 1977, 


when Punjab was brought under the 
President’s rule. So even if it were as- 
sumed that the respondent sanctioned 
the two payments for the purpose of 
gaining popularity in Bara Pind and 
Littran villages, with an eye to his ulti- 
mate candidature from Nakodar Assem- 
ly constituency, it cannot be said that his 
action amounted to a gift, offer or pro- 
mise by him as a “candidate” at the 
election in question so as to amount to 
the corrupt practice of bribery under 
clause (1) of Section 123 of the Act. As 
regards the alleged distribution of 
cheques on May 25 and May 27, 1977, it 
will be enough to say that even if it 
were presumed that the respondent was 
allowed to do so after he ceased to be 
a Minister, the mere delivery of cheques 
could not possibly amount to bribery 
when, as has been stated, there was no 
element of bargain in regard to it. 

14. It may be mentioned that the 
trial court rightly took the view that it 
was necessary for the purpose of prov- 
ing the corrupt practice of bribery to 
establish that there was an element of 
“bargaining” in what the respondent was 
alleged to have done for Bara Pind and 
Littran, Reference in this connection 
may be made to the decision of this 
Court in Ghasi Ram v. Dal Singh (1968) 
3 SCR 102, where it was held with refer- 
ence to the decision in Amirchand v. Su- 
rendra Lal Jha (1954-55) 10 Ele LR 57 
(Ele. Tri, Nag.) that if a Minister re- 
dresses the grievances of a class of the 
public or people of a locality or renders 
them any help, on the’eve of an elec- 
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tion, it is not a corrupt practice unless 
he obtains promises from the voters in 
return, as a condition for his help. - It 
was also held. that the “evidence must 
show clearly that the promise or gift di- 
rectly or indirectly was made to an elec- 
tor to vote or refrain from voting at an 
election, and that “if there was good 
evidence. that the Minister bargained di- 
rectly or indirectly for votes, the result 
might have been different”. The deci- 


sion in Ghasi Ram’s case was followed . 


in Om: Prabha Jain v. Abnash Chand 
(1968) 3 SCR 111, Bhanu Kumar Shastri 
v. Mohan Lal Sukhadia (1971) 3 SCR 
522 and Chaitanya Kumar Adatiya v. 
Smt. Sushila Dixit (1976) 3 SCR 97. It 
was therefore necessary for the appel- 
lant to plead, and prove that there was 
bargaining between the respondent and 
the voters and he did what he is alleg- 
ed to have done in Bara Pind and Litt- 
ran for that reason but, as the trial court 
has pointed out, there was no such alle- 
gation in the election petition. So when 
the element of bargain was completely 
absent from the allegation against the 
respondent, the trial court was justified 
in holding that the alleged corrupt 
practice’ had not been established. The 
trial court has considered the evidence 
on the record in this respect and its find- 
ing on issue No. 6 is quite correct and 
nothing worthwhile has been urged be- 
fore us to require its reconsideration. 


15. As there is no merit in this ap- 
peal it is dismissed with costs. 


Appeal dismissed. 
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‘Civil Appeal No. 1802 of 1971, D/- 
21-12-1979. 

Krishna Singh, Appellant v. Mathura 
Ahir and others, Respondents. 

(A) Constitution of India, Part MI 
and Article 13 — Applicability of, to 
Personal Law. of parties — Sudras whe- 
ther incapable of becoming: Sanyasis — 
Part TI does not touch upon personal 
law of parties. AIR 1872 All 273 Revers- 
ed — Application of Personal Law —~ 


Duty of Court indicated. (Hindu Law — © 


Religious Endowment). 


"This judgment is being printed as revised 
-= and corrected -by His Lordship Mr.- 
Justice A, P, Sen — Ed) ` 
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‘The view that the strict rule enjoined 


by the Smriti writers as a result of 


which Sudras were considered to be in- 
capable of entering the order of yati or 
Sanyasi, has ceased to be valid because 
of the . fundamental rights guaranteed 
under. Part IH of the Constitution is not 
correct. Part IN of the Constitution of 
India does not touch upon the personal 
laws of parties. AIR 1972 All 273 Re- 


versed, (Para 17) 
In applying the personal law of the 
parties, a Judge cannot introduce his 


own concepts of modern times but should 
enforce the law as derived from recog- 
nised and authoritative sources of Hindu 
law, ie., Smritis and commentaries re- 
ferred to, as interpreted in the judgments 
of various High ‘Courts, except where 
such law is altered by any usage or 
custom or is modified or abrogated by 
statute. - . (Para 17) 

(B) Hindu Law — Religious Endow- 
ment — Sudra whether can become 
Sanyasi — Orthodox view — Usage 
established should be given effect. AIR 
1972 All 273 Affirmed. (Constitution of 
India, Art, 13 — USage). 

Though according to the orthodox 
Smriti writers a Sudra cannot legitima- 
tely enter into a religious order and al- 
though the strict view does not sanction 
or tolerate ascetic life of the Sudras, it 
cannot be denied that the existing prac- 
tice all over India is quite contrary to 
such orthodox view. In cases, therefore, 
where the usage is established, according 
to which a Sudra can enter into a re- 
ligious order in the same way as in the 
case of the twice -born classes, such 
usage should be given effect to. (Para 18) 

(C) Hindu Law — Religious Endow- 
ment —“Math’ — Head of Math — His 
dual obligation — Property belonging to 
Math — Head of Math gets estate for 
life —- Burden of maintaining institution 
of Math — Implication of. 

A math ts an institutional sanctum pre- 
sided over by a superior who combines 
in himself the dual office of being the 
religious or spiritual head of the particu- 
lar cult or religious fraternity, and of 
the manager of the secular properties of 
the institution of the math. (Para 21) 

The property belonging to a math is in 
fact attached to the office of the mahant, 
and passed by inheritance to no one who 
does not fill the office. The head of a 
math, as such, is not a trustee in the 
sense in which that term is generally 
understood, but in legal contemplation 
he has an estate for life in its\permanent 


endowments and. an absolute. -property 
in. the: income derived from the offerings 
of his followers, subject only to the 
burden of maintaining the institution, 
He is bound to spend a large part of the 
income derived from the offerings of his 
followers on charitable or religious ob- 
fects, The words ‘the burden of main- 
taining the institution’ must be under- 
stood to include the maintenance of the 
math, the support of its head and his 
disciples and the performance of reli- 
gious and other charities in connection 
with it, in accordance with usage. AIR 
1922 PC 123 and (1910) ILR 33 Mad 265, 
Rel. on, (Para 20) 

(D) Hinda Law — Religious Endow- 
ment — Office of 
Succession — Different 
usages indicated. 

The law is well settled that succession 
to mahantship of a math or religious 
institution is regulated by custom or 
usage of the particular institution, ex- 
cept where a rule of succession is laid 
down by the founder himself who creat- 
ed the endowment. (1886) 13 Ind App 
100 (PC), ATR 1954 SC 606 and AIR 1974 
SC 199, Rel on. (Para 30) 
' Even where the Mahant has the power 
to appoint his successor, it is the custom 
im the various Maths that such appoint- 
ments should be confirmed or recognised 
by the members of the religious frater- 
nity. to which the deceased belonged. 
AIR 1915 PC.4 and AIR 1938 PC 216 
Rel. on. (Para 34) 

There are instances of maths in which 
the mahantship descends from Guru to 
chela ie, the existing mahant alone 
appoints his successor, but the general 
rule is that the maths of the same sect in 
a district, or maths having a common 
origin, are associated together, the 
mahants of these acknowledging one of 
their members as `a head who is for some 
reason pre-eminent; and on the occasion 
of the death of one, the others assemble 
to elect a ‘successor out of the chelas or 
disciples of the deceased, if possible or 
if there be none of them qualified then 
from the chelas of- another mahant. 
‘Principles of Hindu Law’ by Dr. Jogesh 
Chandra Ghose 3rd Edn. Pp, 914-15, Rel 

(Para 35) 
Hindu Law — Religious Endow- 
has become 


customs and 


are essential ceremonies, (Hindu Law — 
)e * > oasa uR Fee ra . fama i 
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Mahant — Mode of. 


In order to prove -thata person has 
adopted the life of a sanyasi, it must be 
shown that he has actually relinquished 
and abandoned all worldly possessions 
and relinquished all desire for them or 
that: such ceremonies are. performed 
which indicate the severance of his na- 
tural family and his secular life, It must 
also be proved, in case of orthodog san- 
yasis, that necessary ceremonies have 
been performed, such as Pindadans or 
Birajahoma or Prajapathyesthi without 
which the renunciation will not be com- 
plete. (Para 64) 

Among Dasnamis, a ceremony called 
the Birja Homa ie., the Birja Homa has 


been considered essential. The recitation 


of the Presha Mantram or the renuncia- 
tion: formula is of course jndispensabla 
and has been considered essential by the 
different High Courts. According to 
Manu giving up of all: worldly: property 
is essential, Sherring’s Hindu Tribes and 
Castes’ Pp, 256-67 Ref. to; (1910) 14 Cal 
WN 191, Rel. on (Para 65) 


' The question whether a person has 
become a ‘Sanyasi’, has to be determined 
not according to the orthodox view, but 
according to the usage or custom of the 
particular sect or fraternity. It is needless 
to stress that a religious denomination 
or institution enjoys complete autonomy 
in the matter of laying down the rites 
and ceremonies which are essential. 

' (Para 77) 
- (F) Hindu Law — Religious Endow- 
ment — Whether ‘Sudra’ can become 
‘Sanyasr — Orthodox view — 
practice — Hindu Asceticism — Religious 
motive of — Right to ascetic life got 
extended to Sudras — Dasnami sect — 
Hindu of any caste may become Sanyasi. 


According to the Dharmasastras, in the 
strict legal sense, a Sudra cannot become 
a sanyasi or ascetic. Although the or- 
thodox view does not sanction or tolerate 
ascetic life of the Sudras, the existing 
practice all over India is quite contrary 
to such orthodox views. ‘History of 
Dharmasastra’ by Dr. P. V. Kane, Vol. 2, 
Pt, I, Page 163 and Mukherjee’s ‘Hindu 
Law of Religious and Charitable Trusts’, 
4th Edn.’ P. 328 and ‘Hindu Law’ by 
Golapchandra Sarkar Sastri, 8th Edn, 
P. 662 Ref, to; (1867) 12 Moo Ind App 397 
(PC) Ref. to. (Paras 36 and 37) 

The disciples of Sankara were all Brab- 
mans and originally, according to the 
rule laid down in Sanyas Grahan Pad- 
dhati, the authorship of which is imput- 


‘ed to Sankara himself, only the twice 


born people can. become sanyasis of the 
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Dasnami order. As the four. stages of 
life: have, in the Vedas, been prescribed 
only for the twice-born, no Sudra can, 
strictly speaking, become an ascetic, and 
that is the view entertained by the Smriti 
writers. B. K. Mukherjee’s ‘The Hindu 


Law of Religious and Charitable Trusts’ © 


4th Edn. Pp. 324-325 Ref to. (Para 43) 
‘Asceticism in ` India, perhaps more 
than in any other country, has been 
under the definite and strong sanction of 
religion. In the doctrine of the four 
asramas, asceticism was made an integral 
part of the orthodox Hindu life, and 
it became the duty of every Hindu, as 
advanced age overtook him, homeless 
and'a wanderer to chasten himself with 
austerities. Formally this was to be done 
for the sake of detaching himself from 
earthly ties, and of realizing union with 
Brahman, And a religious motive was 
thus supplied for that which in itself was 
a welcome release from responsibility, 
care, and the minute requirements of an 
elaborate social code, In due course, 
with the advancement of knowledge, the 
shackles of the caste system were broken 
through and the privileges and powers 
of the ascetic life were extended. to 
Sudras. (Para 46) 
Hindu asceticism represented, further, 
a revolt from or at least a protest against, 
the tyranny of caste. In its origin pro- 
bably remote from Brahmanism, and 
conveying the ordinary idea that’ bodily 
pain was profitable for the advancement 
and purification of the spirit, the ascetic 
life became, in association with Hindu- 
ism and under the prescriptive sanction 
of Hindu law itself, a refuge from the 
burden of caste rules and ostracisms, 
‘Encyclopaedia of Religion & Ethics’, 
Ed. by James Hastings. Vol. II P. 91, Ref. 
to. i (Para 47) 
It is evident that with reluctance the 
right to ascetic life was extended to 
Sudras and in due recognition of their 
status, they were treated as Hindu 
sanyasis. At the present time, there is 
no distinction or barrier; any one may 
become an ascetic, and the vows are not 
necessarily lifelong. Some sects, how- 
ever, still restrict membership to Brah- 
manas, or at least to men of the three 
higher castes, (Para 48) 
Any Hindu of the first three classes 
may become Sanyasi or Dandi, or ‘in 
these degenerate days, a Hindu of any 
caste may adopt the life and emblems 
of this order, Prof. Wilson’s “Hindu Re- 
on’ Ref. to. (Para 60) 

, (G) Civil P. C. (1908), ©. 22, Bule- 1 
‘and Section 2 (11) — Suit for possession 
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of Math property . instituted by Mahant 
on behalf of Math — Pending decision 
of Appeal Mahant. died and succeeded by 
another Mahant — Suit does not abate, 
AIR 1950 Pat 184, Overruled. 


According to the Hindu jurisprudence, 
a religious institution such as a math is 
treated as a juristic entity with a legal 
personality capable of holding and ac- 
quiring property. It, therefore, follows 
that the suit instituted by mahant for 
the time being, on its behalf, is properly 
constituted and cannot abate under the 
provisions of O. 22 of the Code of Civil 
Procedure, on the death of the mahant 


‘pending the decision of the suit or 


appeal, as the real party to the suit is 
the institution, The ownership is in the 
institution or the idol From its very 
nature a math or an idol can act and 
assert its rights only through human 
agency known as a mahant, shebait or 
dharmakarta or sometimes ‘known as 
trustee. Merely because that mahant 
for the time being dies and is succeeded 
by another mahant, the suit does not. 
abate. (1904) ILR 28 Bom 215 Rel. on. 
(Paras 85, 86) 


It does not stand to reason that when 
a suit ‘is brought for possession by a 
mahant of an asthal or math, or by a 
shebait of a debottar property, and the 
defendant is adjudged to be a trespasser, 
such a suit should abate with the death 
of the mahant or shebait, This would 
imply that after a long drawn litigation, 
the new mahant or shebait has to be 
relegated to a separate suit. The general 
rule is that all rights of action and all 
demands whatsoever, existing in favour 


_of or against a person at the time of his 


death survive to or against his legal 
representative. (1887) ILR 9 All 131 
(FB) Approved: AIR 1950 Pat 184, 


Overruled. 
(Paras 87, 88) 
Cases Referred : Chronological Paras 


(1974) 2 SCR Y4: AIR 1974 SC 
199 i 30 
AIR 1954 SC 606 


30 
(1949) ILR 28 Pat 989:AIR 1950 Pat 


184 BT 
AIR 1938 PC 216:1938 AN LJ 795 34 
(1921) 48 Ind App 302: AIR 1922 PC 123: 

20 All LJ 497. 20 
(1916) 43 Ind App 73: ATR 1916 PC 

256 a 7 20 
(1915) 42 Ind App 115: ATR 1915 PC 4 34 
(1913) ILR -40 Cal 545 ` .-. . 45,49 
(1910) 14 Cal WN 191 REE 
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(1910) ILR 33 Mad 265 20, 54 
(1907) ILR 29- All 184:4 AN LJ 102 


. (PC) 75 
(1904) ILR 28 Bom 215 . 86 
(1904) ILR 27 Mad 435 ` 20,54 
(1899) ILR 22 Mad 302 45, 49 


(1887) ILR 9 All 131 (FB) ` 88 
(1887) ILR 10 Mad 375 20, 54 
(1886) 13 Ind App 100:ILR 9 All 
(PC) i 30 
(1879) ILR 2 Mad 175 
(1867) 12 Moo Ind App 397 (PC) 38 
(1840) 151 ER 579 Slatterie v. Pooley 75 


Mr. Y. S. Chitale, Sr. Advocate (M/s. 
Lalji Sahai Srivastava, B. P. Singh and 
Mukul Mudgal, Advocates with him), for 
Appellant; Mr. R. K. Garg, Sr. Advocate 
(M/s. S. P. Singh and Sudama Ojha, Ad- 
yocates with him), for No. 1; M/s. S. T. 
Desai and Uma Datta, Advocates, (for 
No. 3), Mr. S. C. Patil Advocate (for 


No. 2) and Mr. M. Veerappa (for No. 4), 


for Respondents, 


SEN, J.:— This is an appeal by special 
leave from a judgment and decree of 
the Allahabad High Court dated Novem- 
ber 2, 1971 in a suit for declaration of 
‘title to, and possession of house 
No. C-27-33 situate in Mohalla Jagatgan], 
Varanasi for arrears of rent and mesn 
profits in respect thereof. - : 


2. The principal point in controver 
‘between the parties in this appeal is, 
whether the plaintiff, Mathura Ahir, 
being a Sudra could not be ordained to 
à religious Order and become a Sannyasi 
or Yati and, therefore, installed as a 
Mahant of the Garwaghat Math accord- 
ing to the ‘tenets of the ‘Sant Ma? Sam- 
pradaya. A subsidiary question arises as 
. to whether in the absence of proof of 
the performance of Atma Sradh and the 
recitation of Pravesh Mantra neither the 
plaintiff nor his two predecessors Swami 
Sarupanand and Swami Atmavivekanand 
could be regarded as Hindu sanyasis. It 
also raises a further question namely. 
whether the first respondent, Narsewa- 
nand, the original plaintiff having died 
during the pendency of the appeal, the 
appeal abates in its entirety- 


-8. ‘The facts of the case ‘are set forth | 


with utmost particularity in the judg- 
ment of the High Court. It will, there- 
fore, not be inconvenient to deal with 
‘them as briefly as possible. The history 
- of the Garwaghat Math is as follows: In 
1925, Swami Sarupanand Paramhans, 
disciple of Swami Advaitanand, a Hindu 
“ascetic belonging to the ‘Sant Mat’ sect, 
came from the North-Western Provinces, 
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and took his abode at Garwaghat, Mouza 
Ramna Malhija, in the vicinity of Vara- 
nasi City. He was a religious preceptor 
of great learning and from his hermit- 
age preached the tenets and precepts of 
the ‘Sant Mat’ and soon had a large- fol- 
lowing. He was treated with great 
veneration and some of -his devotees by 
a registered, gift deed dated March 18, 
1935 endowed the land and building, 
which he named as ‘Bangla Kuti’. Sub- 


. sequently the said Bangla Kuti and other 


lands and buildings appurtenant and 
adjacent thereto became to be known as 
the Garwaghat Math of which Swami 
Sarupanand was initially. the mahant. 
He paid a visit to village Khuruhja for 
a couple of days and Baikunth Singh, 
father of defendant No. 5, Sri Krishna 
Singh, the appellant, was -greatly in- 
fluenced: by his preachings and left for 
Varanasi for good. In due course, Bai- 
kunth Singh was initiated as a chela by 
Swami Sarupanand, who named him as 
Atmavivekanand. Swami .Atmaviveka- 
nand Paramhans was the chief disciple 
of Swami Sarupanand and was given 
full. rights of initiation and Bhesh by his 
Guru. Swami Sarupanand took his 
samadhi at Meerut in 1936 and after his 
death, according to his wishes, his Bhesh 
and Sampradaya gave Swami Atma- 
vivekanand Chadar Mahanti/of Garwa- 
ghat Math and made him the mahant, 
Swami Atmavivekanand also had a large 
following and his ‘Sant Mat’ fraternity 
which comprised of thousands of Gri- 
hastha and Virakta disciples made large 
offerings aNd gifted extensive properties 
to him as their religious or spiritual 
leader. | l 
4, In 1937 Swami Atmavivekanand 
initiated the plaintiff Mathura -Ahir as 
his chela and named him as ‘Harsewa- 
nand according to the custom and usage 
of the ‘Sant Mat’ sect. During his life- . 
time, he purchased the two properties 
viz., house No, C-27/33, situate in Mohal- 
la Jagatganj and house No. C-4/83, situ- 
ate in Mohalla Sarai Gobardhan in the 
city of Varanasi by registered sale deeds 
dated December 3, and December 22, 
1942 from out of the income of the math 
ie, the offerings (Bhent) made by the 
devotees and formed the properties ' of 
the math Swami Atmavivekanand died 
at Varanasi on August 23, 1949. A Bhan- 
dara was held on October 3,' 1949 and 
according to the wishes of Swami Atma- 
vivekanand, the mahants and sanyasis of 
the Bhesh and Sampradaya gave the 
Chadar. Mahanti to the plaintiff and in- 
stalled him as the mahant of the math. 


b, 


as right to sue alli 
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in place-of Swami Atmavivekanand. on 


October 4, 1949 in accordance with the- 


custom and usage of the Sampradaya. 
The mahants and sanyasis of the ‘Sant 
Mai’ Bhesh who had assembled for the 
Bhandara also executed: a document to 
that effect acknowledging him to be, the 
mahant. The plaintiff having been in- 
stalled as the mahant, the entire proper- 
ty of the Garwaghat Math along with 
the two houses in the city of Varanasi, 


devolved upon him as successor to 


Swami Atmavivekanand. - 


' 5. On August 21, 1951 the plaintiff- 
respondent No. 1, Harsewanand, brought 
the suit, out of which this appeal arises 
in the court of the City Munsif, Varanasi 
for ejectment of respondents Nos. 2 to 
5 from house No. C-27/33, situate: in 
Mohalla Jagatganj, Varanasi It was 
pleaded that respondent No. 2, Avadesh 
Narain, defendant No. i, had taken the 
house on rent from Swami Atmaviveka- 
nand, the late mahant. It was alleged 
that he had unlawfully sublet the pre- 
mises to the respondents Nos, 3 to 5, 
who were defendants Nos. 2 to 4. The 
suit was contested by. these respondents 
who denied the tenancy and inter alia 
pleaded that they were in occupation of 
the house as chelas of Swami Atma- 
vivekanand in their own right by virtue 
of the licence granted to them by him. 
They denied the plaintiffs title as well 
eging that he was nei- 
ther a chela of Swami Atmavivekanand 
nor his successor. It was also alleged 
that the house in suit was the personal 
property of Swami Atmavivekanand and, 
therefore, on his death his natural son 
and disciple, Sri Krishna Singh, the ap- 
pellant became the owner thereof. The 
suit which was originally framed by the 
plaintiff-respondent No. 1, Harsewanand, 
as a suit between a landlord and tenant 
had, therefore, to be converted into a 
suit for possession based on title by im- 
pleading the appellant, Sri Krishna 
Singh as defendant No. 5. 


6, It is not necessary to mention in 
detail the other averments in the plaint 
nor is it necessary to mention the vari- 
ous pleas raised, in the written statement 
filed by the defendants. It will be suffi- 
cient, however, to mention that the ap- 
pellant Sri Krishna Singh in his written 
statement denied the existence of the 
math as pleaded by the plaintiff and as- 
serted that the house in suit, in any case, 
was not math property. He further 
pleaded that the plaintiff Mathura Ahir 
being a Sudra, was legally incompetent 
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-counsel 


which by its judgment 
‘ber 2, 1971 on a ‘careful marshalling of 
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to become a sanyasi, and that the plain- 
tiff was not the mahant of the Garwa- 
ghat Math. He further claimed that after 
the death of Swami Atmavivekanand, 
he became the owner of the house in 
suit by inheritance, as also of the pro- 
perties alleged by the plaintiff to belong 
to Garwaghat Math. All these proper- 
ties, according to the appellant, were 
secular and personal properties of his 
father Baikunth Singh, who was also 
known as Swami Atmavivekanand. 


7. In the trial, the issues, as finally 
framed by the learned Munsif were 17 
in number. Of these, the following are 
relevant: (1) Whether the plaintiff is the 
owner of the premises in suit? (8) Whe- 
ther the plaintiff was nominated as a 
mahant and given Chadar in accordance 
with the custom? Is there any custom as 
alleged by the plaintiff? (12) Was Swami 
Atmavivekanand a sanyasi and had he 
ceased to be a Grihast? (13) Is the plain- 
tiff a Sudra and not entitled to become 
sanyasi according to Hindu law? (14) Is 
the plaintiff chela of Swami Atmaviveka- 
nand and entitled to succeed to proper- 
ties left by him in preference to his son 
Sri Krishna? (15) Is the house in suit a 


Math property? 


8. It appears that the case came up 
for hearing before the learned Munsif on 
October 5, 1953 when the plaintiffs 
accompanied by his parocar 
made oral pleadings under Order 10, 
Rule 1 of the Code of Civil Procedure to 
the effect: 


“The ‘Sant Mat’ Sampradaya is one of 
the Dasnami sanyasis founded by the 
great Sankaracharya, and is governed by 
Naranjini Math Akhara.” | 

9. The learned Munsif found each and 


-every of these issues in favour of the 


plaintiff and accordingly decreed the 
suit, ` 

10. On appeal the WI Addi. Civil 
Judge, Varanasi by his judgment dated 
January 14, 1964 reversed some of the 
findings while maintaining the rest. 


11-12. From the judgment of the Ad- 
ditional Civil Judge, the appellant alone 
preferred an appeal to the High Court 
dated Novem- 


the entire evidence, in the Hght of well- 
settled principles, agreeing with the 
learned Munsif, set aside the findings of 
the learned Civil Judge and decreed the 
plaintiffs suit in its entirety. 

13. A learned single Judge, Kirty, J., 
in the course of his judgment observed 
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that the evidence on record sufficiently 
establish that there had. come into exis- 
tence a math at Garwaghat, of -which 
Swami Atmavivekanand was the mahant, 
He referred to the overwhelming evi- 
dence led by the plaintiff showing that 
the building known as ‘Shanti Kuti’ and 
certain other buildings constituted an en- 
dowment to the math itself, which was 
a monastic institution presided over by 


the mahant, He further held that the ` 


house in dispute was not the personal 
property of Swami Atmavivekanand but 
formed an accretion-to the math as if 
had been acquired by him from out of 
the offerings (Bhent) made by the dis- 
ciples to him as their religious or spiri> 
tual leader for the purposes of the spiri- 
tual order of the fraternity and, there- 
fore, the natural heirs of Swami Atma- 
vivekanand could have no claim to the 
property, which must descend to the 
plaintiff as a successor to him. 


14-15. On the question whether the 
plaintiff and his two predecessors, Swami 
Atmavivekanand and Swami Sarupanand 
were not legally competent to hold office 
of the mahant of the math in question, 
the learned single Judge observed + 


“The finding of the court below on this 
point is in appellant’s favour, the reason 
given therefor being that the plaintiff 
failed to prove that he or his predeces- 
sors had performed: Atma Sradh and ut- 
bered. Pravesh Mantra as mandatorily 
prescribed by Hindu law. The factual 
part of the finding, viz., the performance 
of the Sradh and the utterance of the 
Mantra, is binding in second appeal, but 
the conclusion drawn is one of 
law.” : 


After referring to the authorities on the 
subject, he observes s 


“A reading of the judgments in the 
above-noted cases will show that the 
various observations therein in regard to 
performance of Atma Sradh and other 
rites (Prajapathiyesthi’ Viraja Homam 
etc.) and the utterance of Pravesh 
Mantras etc. were made with reference 
to particular gects or opr ae of san- 
yasis claiming to belong to a particular 
religious order or. class of such order, or 
with reference to “Sanatan”, 
dox, Hindu Dharma. It is ‘true that on 
cursory reading it would appear as if 
the observations formulate indispensable 
legal. requirements of the Hindu law uni- 
versally. applicable to every (Hindu) or- 
dained sanyasi, but, upon a careful ana- 
*dysis T have’ found that’ that is not so, 
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the- view that though 


ALB 


The law as stated therein is generally or 
usually, but not invariably, applicable,” 
In conclusion, he observed; 


“In the absence of any proof that tha- 
followers of Sant Math or the tenets of 
that Math required of its Mahant that 
he must necessarily belong to the twice- 
born class of Hindus and be a sanyasi in 
accordance with all the rites and cere- 
monies mentioned in the aforesaid cases, 
I am not prepared to hold that Swami 
Sarupanand and Swami Atmaviveksanand 
were legally incompetent to be Mahants 
of the Math or that the plaintiff is a 
person disqualified from assuming and 
holding that office.” 
ae raged od held that the plaintiff 

his predecessors, Swami Sarupanand 
aga Swami Atmavivekanand were not 
legally incompetent to be the mahants 
of the math. They did not inflict them- 
selves on the religious fraternity of Sant 
Mat Sampradaya nor -had they been 
foisted into the office of mahant against 
the will or in spite of the disapproval of 
the religious fraternity. In any event, 
even if the plaintiff was disqualified be- 
ing a Sudra, he was entitled to sue as 


. the de facto mahant, 


16. During the pendency of the ap- 
peal, the respondent-plaintiff Mahan 
Harsewanand having died, respondent 
No. 1, Mahant Harshankaranand was 
brought on record as an heir and legal 
representative, 


17. It would be convenient, at ths 
outset, to deal with the view. expressed 
by the High Court that the strict rule 
enjoined by the Smriti writers as a re- 
sult of which Sudras were considered to 
be incapable of entering the order of 
yati or sanyasi, has ceased to be valid 
because of the fundamental rights. gua- 
ranteed under Part III of the Constitu- 
tion. In our opinion, the learned Judge 
failed to appreciate that Part III of the 
Constitution does not touch upon the 
personal laws of the parties. In applying 
the personal laws of the parties, he 
could not introduce his own concepts of 
modern times but should have enforced 
the law as derived from. and 
authoritative sources of Hindu law, ie. 
Smritis and commentaries referred to, as 
interpreted in the judgments of various 
High Courts, except where such law 7 


altered by any usage or custom or 


modified or abrogated by statute. ~~. ;: 

18. On the main, in agreement with 
the High Court, we are inclined to take 
according: to the 
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and although the strict view does not 
sanction or tolerate ascetic life of tha 
Sudras, it cannot be denied’ that the 
existing practice all over India is quitg 
contrary to such orthodox view. In cases, 
therefore, where the usage is establish- 
ed, according to which a Sudra can enter 
into a religious order in the same way 
as in the case of the twice born classes, 
such usage should be given effect to 


19. The first question, therefore, to 
consider here is: Whether there was a 
math in existence at Garwaghat, and if 
so, whether the house in suit was an 
accretion to the math? Math means a 
place for the residence of ascetics and 
their pupils, and the like. Since the time 
of Sankaracharya, who established 
Hindu maths, these maths developed in- 
to institutions devoted to the teaching of 
different s of Hindu religious 
philosophy, presided over by ascetics, 
who were held in great reverence as 
religious receptors, and princes and 
noblemen -endowed these institutions 
with large grants of property. Dr, Bijan 
Kumar Mukherjea in his Tagore Law 


. Lectures on the Hindu Law of Religious 


and Charitable Trusts, 4th ed, p, 32I, 
succinctly states: 


“**Math’ in ordinary language signifies 


‘an abode or residence of ascetics, In 


legal parlance it connotes a monastic in- 
stitution presided over by a superior and 
established for the use and benefit of 
ascetics belonging to a particular order 
who generally are disciples or co-disci- 
ples of the superior,” 


20. The property belonging fo a math 
is in fact attached to the office of the 
mahant, and passed by inheritance to no 
one who does not fill the office, The head 
of a math, as such, is not a trustee in 
the sense in which that term is generally 
understood, but in legal contemplation 
he has an estate for life in its permanent 
endowments and an absolute property in 
the income’ derived from the offerings of 
his followers, subject only to. the burden 


of maintaining the institution. He is- 


bound to spend a large part of the in- 
come derived from the offerings of 
followers on charitable or religious ob- 
jects. The words ‘the burden of maintain- 
ing the institution’ must be understood 
to include the maintenance of the. math, 
the support of its head and his disciples 
and the performance of religious and 
other charities in connection. with it, in 
accordance: -with.-usage:.. See. Sammantha 
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orthodox Smriti writers a Sudra cannot. 
legitimately enter.into a religious order 
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Pandara v, Sellappa -Chetti (1879) ILR 2 
Mad 175; Giyana Sambanda Pandara 
Sannadhi v, Kandasami Tambiran (1887) 
ILR 10- Mad 375; Vidyapurna Tirtha 
Swami v. Tritha Swami 
(1904) ILR 27 Mad 435; Kailasam Pillai 
v. Nataraja Thambiran (1910) ILR 33 
Mad 265; Ram Prakash Das v. Anand 
Das (1916) 43 Ind App 73 (PC) and igi 
Varuthi Tirtha v, Baluswami Iyer, LR 
(1921) 48 Ind App 302 (PC). 


21. From. these principles, it will be 
sufficiently clear that a math is an insti- 
tutional sanctum presided over by a 
superior who combines in himself the 
dual office of being the religious or spiri- 
tual head of the particular cult or reli- 
gious fraternity, and of the manager of 
the secular properties of the institution 
of the math. In the instant case, the evi- 
dence on record sufficiently establishes 
that a math came to be established at 
Garwaghat and the building known as 
‘Bangla Kuti’ and certain other buildings, 
including the house in suit constituted 
the endowment of the math itself. 


22, From a review of the general 
mass of evidence the High Court, agree- 
ing with the learned Munsif, held that 
the followers of the ‘Sant Mat’ fraternity 
are members of a religious order. The 
iong line of witnesses who were all dis- 
ciples. of Swami Sarupanand and/or 
Swami Atmavivekanand have clearly 
established that it is a religious institu- 
tion of monastic nature, It is established 
for the service of the ‘Sant Mat’ cult, 
the instruction in its tenets and observ- 
ance of its rites. The Swamiji who is 
the Guru is the Mahant, the spiritual 
and religious leader of the fraternity. 


23. According to the custom and usage 
of the ‘Sant Mat’ Sampradaya, as plead- 
ed by the plaintiff, the initiation of a 
chela by the Guru results in complete 
renunciation of the world, and he ceases 
to have all connection with his previous 
Ashramas before becoming a sanyasi. 
For becoming a sanyasi it is not neces- 
sary that he should be of a particular 
Varnashram previously, fie, even a 
Sudra can become a sanyasi. The succes- 
sion to the office of the Mahant is by 


his . nomination, Le, from Guru to chela, the 


Guru initiates the chela after perform- 
ing the necessary ceremonies, The per- 
son initiated as a chela adopts the life 
of a sanyasi and is pledged to lead a 
life of celibacy and religious mendicancy. 
The sitting mahant hands over’ the 
management of the math to one of his 
. virtuous. çhelas. fittest. to. succeed , whom 
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he nominates and whom he wishes to 
~instal as mahant after him in his place. 
He makes clear this desire to the mem- 
bers of his Sampradaya, and also autho- 
rises the nominated chela to give Bhesh 
Dikshaws. After. the death of the 
mahant, the Bhesh and Sampradaya give 
Chadar Mahanti of the math to the said 
disciple at the time of the Bhandara. 
24. The Courts below have concur- 
rently found that the custom or usage, 
so pleaded has been established. They 
further found that the plaintiff Mathura 
Ahir .was initiated as a chela by Swami 
Atmavivekanand and nominated to be 
his successor. They have also found that 
at the Bhandara held after Swami Atma- 
vivekanand’s death, the plaintiff was in- 
stalled as the Mahant of Garwaghat 
Math by the Mahants and Sanyasis be- 
longing to the ‘Sant Mat’ Sampradaya, 
according to the wishes of Swami Atma- 
vivekanand Paramhans. 
=- 25. From the evidence on record, 
there can be no doubt that the math at 
Garwaghat belongs to the ‘Sant Mat’ 
Sampradaya, which is a religious order. 
No doubt, the plaintiff Harsewanand, 
P. W. 15 asserts: = 


‘Followers of any religion can become 
a sanyasi in our cult. The practice of 
becoming sanyasi has been prevalent 
since Satyuga. Man’s life is divided into 
three Ashramas. (Again said); there are 
four Ashramas viz., Brahmacharya, Gri- 
hastha, Vanaprastha and Sanyas. Varnas 
are three. Dhesnami Satiyasis came into 
existence after Shankaracharya, They are 
~ Puri, Giri, Bharti, Vana, Tirtha, Aranya, 
Parvat, Sagar and Saraswati. I am fail- 
ing to recollect the name of one of them. 
The Sanyasis of Sant Mat are not Dash- 
mami Sanyasis. Swarupanandji my Guru 
or I are not Dashnamis, but all these 
cults are related with Sant Math. I know 
Niranjani and Nirvani Akharas, They 
belong to Dasnami Sanyasis and Sant 
Mat Sanyasis. We have connections with 
Nirvani and Niranjani Maths. Some cus- 
toms of the Maths of those Akharas aré 
observed by us also.” (Emphasis sup- 
plied) : 

This is, however, contrary to what he 
had stated in his oral pleadings under 
Order 10, Rule 1 of the Code of Civil 
Procedure. The fact that the ‘Sant Mat’ 
Sampradaya is one of the Dasnami sects 
cannot be, doubted. ° | 

. 28. There is unimpeachable testimony 
`of Swami Viveksukhanand, who along 
with Swami: Atmavivekanand and others 
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was. initiated as a -chela by Swami 
Sarupanand on the same day, at the 
same time. During his cross-examination, 
this witness states: . 

“Sri Swarupanandji was Sadhu of Sant 
Sanyas. Sampradai Sant Sanyas Sam- 
pradai has been obtaining from ancient 
time. This Sampradai is of those ten Sam- 


pradai which were founded by Swami 


Shankaracharji. This (Sampradai) out of 


the Dasnam is Purinama,. There is no 
branch in Purinama (Sampradai)............ 
Niranjani arid Nirvani Akharas are the 
Akharas of Giri Sampradai. If a Sanyasi 
of Giri, Puri, Bharti, or of any Das Nam 
Sampradai abandons sanyas and re- 
enters into the Grahast Ashram he is 
called’ a Gosain. The rules for making 
disciples in Giri and Puri Sampradai are 
one and the same. The rules in both 
these Sampradai for making chief dis- 
ciples, and appointing successor are also 
one and the same. The rules, rituals and 
the ceremonies which are performed at 
the time of installation to gaddi in both 
these Sampradai are also one and the 
same. There is no difference in Giri and 
Puri Sampradai. ‘The rules, practices, 
rituals and customs followed at the time © 
of installation to gaddi in all the ten 
Bampradaiyas founded by Swami Shan- 
karacharyaji are one and the same.” ` 
(Emphasis supplied). 
Though the math at Garwaghat estab- 
lished by Swami Sarupanand was of re- 
cent origin, the High Court observes that 
the religious order denominated as ‘Sant 
Mat’ has had large following in Punjab 
and some other parts of India since 
more than a century. In a sense, there- 
fore, Swami Sarupanand himself did not 
for the first time evolve any new reli- 
gious order. l 

27. As regards the origin of the Math, 
it observed : ; : ak 

“I have, therefore, no hesitation in 
holding, in agreement with the finding of 
the trial court, that there had come into 
existence a Math at Garwaghat, Vara- 
nasi of which Swami Sarupanand was 
the Mahant. Here I may also mention ` 
that from the evidence on record it ap- 
pears that ‘Sant Mat’ is not of very re- 
cent origin. Although the evidence is 
somewhat scanty on the point, yet it 
sufficiently indicates that this Math has 
had numerous followers in- Punjab and 
some other parts of India since more 
than a century. In a sense, therefore, 
Swami Sarupanand himself did not for’ 
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the first time evolve any new religious ` 
order.. Here it may also be mentioned 
that defendants other than the appellant 
did not seriously dispute the plaintiffs 
allegation in regard to the Math in ques- 
Swami 
Sarupanand and thereafter Swami Atma- 
vivekanand were its Mahants.” 


Referring to the nature of the property, 


it said: 


“Swami Atmavivekanand before be- 
coming a follower of the Sant Mat was 
a Grihasth with a family. From the evi- 
dence on the record it transpires that 
he became a devotee and a disciple of 


Swami Sarupanand and severed all con- 


nections with his family. In course of 
time he was held in high esteem by the 
followers of the Sant -Mat at Varanasi 
and other places and large offerings were 
made to him by the devotees. Swami 
Sarupanand had nominated him to be his 
successor and after his death Swami 
Atmavivekanand did assume the office of 
Mahant of the math. There is no evi- 
dence from which it can be reasonably 
inferred that he treated or set apart the 
offerings either in their entirety or-some 
portion thereof as belonging to him per- 
sonally. On the contrary the evidence on 
record and the circumstances show that 
there was a complete blending of such 
offerings with the funds of the math and 
used for its purposes. There is also no 
reliable evidence to establish that the 
offerings, which were made to him were 
made not for the purposes of the spiri- 
tual order or the fraternity but for his 
personal aggrandizement, Indeed, when 
a person renounces his family connec- 
tions and takes to ascetism it would be 
difficult to hold that he would thereafter 
start amassing wealth and property for 
his personal benefit or for the benefit of 
his family with which he had severed 
his connection, Unless specifically proved 
to the contrary, under such circum- 
stances it must be held that the offerings 
made to such a person were not offerings 
made to him personally for his personal 
benefit but had been made for the bene- 
fit of the math or the religious institu- 
tion itself. In such:a case, to my mind, 
the natural heirs of the person concern- 
ed could have no claim to the property 
which the person came by in his capa- 
city as the religious or spiritual leader. 
The house in suit must be held to be an 
accretion to the Math.” 


28. All this is borne out by the testi- 
mony of plaintiffs witnesses. The insti- 
tution was really built up; by Swami 
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Atmavivekanand, who was held in great 
veneration by the followers of the sect. 
He preached the tenets of ‘Sant Mat’ and 
had a large following. His ‘Sant Mat’ 
fraternity comprised of thousands of 
Grihastha and Virakta disciples who 
made large offerings. All the witnesses 
speak of such offerings in cash or kind 
or in the shape of immoveable property 
which were endowed to the math. There 
are a number of documents showing the 
endowment by the disciples of their pro- 
pērties to the math, wherein they have 
described themselves as ‘disciples of 
Swami Atmavivekanand’ and he is de- 
scribed therein as ‘Mahant of the Garwa- 
ghat Math’. Even Avadesh Narain, a 
Judicial Magistrate, D. W. 1, who prac- 
ticed as a lawyer at Varanasi before he 
was appointed as a Judicial Officer, ad- 
mits that Swami Atmavivekanand had a 
large number of disciples in Uttar Pra- 
desh and Bihar, and that the property 
of ‘Bangla Kuti’ might be worth lakhs 
of rupees. The two houses at Varanasi, 
including the suit house, were purchas- 
ed by Swami Atmavivekanand from out 
of the offerings (Bhent) made by his dis- 
ciples. We have, therefore, no hesitation 
in upholding the finding of the High 
Court as regards the existence of a math 
at Garwaghat and the suit property. be- 
ing the math property. 

29. We may now deal with the main 
questions on which the decision of the 
appeal must turn. It has been argued 
that according to the Smritis a Sudra 
cannot be a sanyasi and, therefore, the 
plaintiff could not enter the Order of > 
yati or sanyasi ` It has further been 
argued that there is no evidence on re- 
cord in proof of the fact that the plain- 
tiff and his two predecessors Swami 
Sarupanand and Swami Atmavivekanand 
had performed Atma Sradh or recited 
Pravesh Mantra and, therefore, they 
cannot be .regarded as Hindu sanyasis. 
It, therefore, becomes necessary to trace 
the origin of Hindu sanyasis belonging to 
the Dasnami sects founded by the great 
Sankaracharya, of which the ‘Sant Mat’ 
Sampradaya appears to be a religious 
denomination ie., a sub-sect. The first 
question is, whether a Brahman alone 
can become a sanyasi among Dasnamis? 
The second question is, what are the es- 
sential ceremonies prerequisite for the 
initiation of a Dasnami sanyasi? The 
third question is, what is the mode of 
succession to the office a mahant of a 
math or Asthal belonging to any of the 
Dasnami sects? It will be convenient to 
take up the last point. first. 
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30. The law is well settled that suc- 
cession to mahantship of a math or reli- 
gious institution is regulated by custom 
Jor usage of the particular institution, 
except where a rule of succession is laid 
down by the founder himself who creat- 
ed the endowment. See: Genda Puri v, 
Chatar Puri (1886) 13 Ind App 100 (PC); 
Sital Das v. Sant Ram AIR 1954 SC 606 
and Mahalinga Thambiran v, La Sri 
Kasivasi (1974) 2 SCR 74, 

31. One who enters into a religious 
‘order severs, his connection with the 
members of his natural family. He is ac- 
cordingly excluded from inheritance, En- 
trance to a religious order, is tantamount 
„to civil death so as to cause a complete 
severance of his connection with his 
relations, as well as with his property, 


Neither he nor his natural relatives can - 


succeed to each other’s properties. Any 
property which may be subsequently ac- 
quired by persons adopting religious 
orders passes to their religious relations, 
The persons who are excluded on this 
ground come under three heads, the 
Vanaprastha, or hermit; the Sanyasi or 
Yati, or ascetic, and the Brahmachari, or 


by usage. This civil death does not pre- 
vent the person who enters: into an 
order from acquiring and _ holding 
‘private property which will devolve, not 
of course upon his natural relations, buf 
according to special rules of inheritance, 
But it would be otherwise if there is no 
civil death in the eye of the law, but 
only the holding by a man of certam 
religious opinions or professions. (1) 

32. Special rules are propounded for 
succession to the property of a hermit, 
of an ascetic, and of a professed student, 
Yajnavalkya states a special rule of suc- 
cession in regard to the wealth of asce- 
‘ties and the like: “The heirs who take 
the wealth of a Vanaprastha (a hermit), 
of a Yati (an ascetic) and a Brahmachari 
(a student) are in their order, the pre- 
ceptor, the virtuous pupil, and one who 


is supposed brother and belonging to the. 
< gasna rnana 


(1) Mayne’s Hindu Law & Usage, 11th 


ed, pp, 721-22. «ti 
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same order.” The Mitakshara explains 
thus(2): ‘A spiritual brother belonging to 
the same hermitage (dharmabhratraka- 
tirthi) takes the goods of the hermit 
(vanaprastha). A virtuous pupil (sacchi- 
shya) takes the property of a yati (an 
ascetic). The preceptor (acharya) is heir 
to the Br i (professed student), 


_But on failure of these, any one belong- 


ing to the same order or hermitage takes 
the property; even though sons and 
other natural heirs exist.” ~ 


33. The property that is referred to 
is explained in Mitakshara and in the 
Viramitrodaya as consisting of clothes, 
books and other requisite articles. Prac- 
tically, however, such cases seldom arise, 
When a hermit or ascetic holds any ap- 
preciable extent of property, he generat- 
ly holds it as the head of some math 
xr as the manager of some religious or 
charitable endowment, and succession, to 
such property is regulated by the special 


custom of the foundation, 


34. Succession to the office of the 
Mahant or Mathadhipathi or Pandara 
Sannadhi is to be regulated by the cus- 
tom of the particular institution. Even 
where the Mahant has the power to ap- 
point his successor, it is the custom in 
the various Maths that such appoint- 
ments should be confirmed or recognised 
by the members of the religious frater- 
nity to which the deceased belonged : 
Lahar Puri v. Puran Nath (1915) 42 Ind 
App 115 (PC), Satnam Singh v. Bhagwan 
Singh, AIR 1938 PC 216. 


35. According to the text of Yajna- 
valkya referred to above, the property 
of a life-long student goes to his pre- 
ceptor, that of a hermit or Vanaprastha 
goes to his religious brother and that of 
a sanyasi or Yati goes to his virtuous 
disciple. The principle, so far as it af- 
fects maths, is shortly this, viz, ‘a vir- 
tuous pupil takes the property’. The 
particular mode in which the virtuous 
pupil, that is, not merely a chela, or a 
shishya, fittest to succeed, is ascertained 
or selected is a matter either of express 
direction on the part of the founder or 
of custom in the case of each founda- 
tion. There are instances of maths in, 
the mahantship descends from 
Guru to chela ie, the existing mahant 
alone appoints his successor, but the 
general rule is that the maths of the 
same sect in a district, or maths having 
a common are associated together 
—-'` the mahants of these acknowledging 


(2) Ch, I, Sec, VIOI, S1. 1-6 
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one of their members as a head who is 
for some reason pre-eminent; and on 
the occasion of the death of one, the 
others assemble to elect a successor out 
of the chelas or disciples of the deceaséd, 
if possible or if there be none of them 
qualified then from the chelas of another 
mahani, (3) À l 

' 36. According to the Dharmasastras, 
in the strict legal sense, a Sudra cannot 


‘become a sanyasi or ascetic. Mahamaho- 


padhya. Dr. P., V. Kane in ‘History of 
Dharmasastra’, Vol. 2, Pt. I, p. 163, .ob- 
gerves: . 
“As the Sudra could not be initiated 
into Vedic study, the only asrama out 
of the four that he was entitled to was 
that of the householder. In the Anu- 
Sasanaparva (165. 10) we read ‘I am a 
sudra and so I have no right to resort 


to the four asramas’. In the Santiparva 


(63. 12-14) it is said, ‘in the case of a 
sudra who performs service (of the 
higher classes), who has done his duty, 
who has raised offspring, who has only 
a short span of life left or is reduced to 
the 10th stage (ie. is above 80 years of 
age), the fruits of all asramas. are laid 
down (as obtained by him) except of the 
fourth’. Medhatithi on Manu, VL 87 ex- 
plains these words as meaning that the 


gudra by serving Brahmanas and pro- 


creating offspring as a householder ac- 
quires the merit of all asramas except 


‘moksa which is the reward of the proper ` 


observance of the duties of the fourth 
asrama.”’ 

37. Although the orthodox view does 
not sanction or tolerate ascetic life of 
the Sudras, the existing practice all over 
India is quite contrary to such orthodox 
views. In Mukherjea’s Hindu Law of Re- 
ligious and Charitable Trusts, 4th ed, 
p. 328, it is said: . 

 eiiaunaceeteace the practice of establishing 


` Maths which began with. Brahmin asce- 


tics gradually spread to the Sudras and 
in course of time it was adopted by dis- 
senting religious sects like the Jains, 
Kabir Panthis, Nanak Panthis, Jangamus 
and others though they do not believe 
in the authority of the Vedas or in the 
tenets of orthodox Hindu religion” . 


At page 338, it is observed: 


E according to orthodox` Smriti 
writers, a Sudra cannot legitimately en- 
ter into a religious order, Consequently, 
the texts of Hindu Law relating to ex- 





l {3) Dr. Jogesh Chandra Ghose: 'Princi- 
ples 


of Hindu Law’, 3rd ed., pp, 914- 
15, = Lie g BR 
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clusion from inheritance applicable to a 
yati or a sanyasi do not, in terms, ap- 
ply to Sudra ascetics, On this view, it 
has been held in a series of cases that 
a Sudra ascetic is not incapable of in- 
heriting the property of his natural rela- 
tions under the ordinary law of inheri- 
tance, Although orthodox view does not 
sanction or tolerate ascetic life of the 
Sudras, it cannot be denied that the ex- 
isting practice all over India is quite 
contrary to such orthodox views. In 
cases, therefore, where the usage is esta- 
blished, according to which the property 
of a Sudra ascetic devolves in the same 
way as the property of the ascetics of 


‘the twice born classes, such usages 


should be given: effect to.” (Emphasis 
supplied) 

38. In the words of the Privy Coun- 
cil in Collector of Madura v. Moottoo 
Ramalinga (1867) 12 Moo Ind App 397, 
‘under the Hindu system of law, clear 


‘proof of usage will outweigh the written 


text of the law’, 


39. Golapchandra Sarkar Sastri in his 
Hindu Law, 8th ed., at pp. 653-56, in a 
passage based on translation of slokas 
from Maha-Nirvana Tantra, observes 
that in Kali Yug, 


ther observes that sanyasam according to 
Vedic rites does not exist and that all 
the fivé castes can become Avadhutha 


Kali age, the Brahmanas and the other 
(four) castes are all entitled to these two 
orders of life. The Brahmin, the Ksha- 
triya, the Vaisya, the Sudra, and the 
general body of human beings, these five 
are entitled to be initiated as Sannyasis 
or ascetics according to Tantric system.” 
40. The orthodox rule laid down in 
the Mitakshara that only the Brahman 
can enter the fourth Asram of life and 
are eligible to become sanyasis, has 
therefore, been commented upon 
Golapchandra Sarkar. Sastri at p. 662¢ 
“It has been held that a Sudra cannot 
become a sannyasi or ascetic. This is wm- 
doubtedly the doctrine propounded in 
the Smritis. But the learned Judges have 
uot taken into consideration the modern 
usages introduced by the Vaishnava and 
Tantrika and other systems according to 
which a Sudra and even a non-Hindu 
such as Mahomedan may become a 
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Hindu sannyasi. There are many reli- 


gious sects of ascetics among whom caste 
distinction is unknown, who accordingly 
initiate and admit Sudras into their 


brotherhood if otherwise qualified, In 


esoteric Hinduism also, caste is indivi- 
dualistic not hereditary, it being deter- 


mined by qualification and not by birth. 


The highest virtue taught by the Hindu - 
religion is that a man should regard: 


other persons and beings as his own self 
reproduced in them, as the same 
Supreme Soul pervades them all.” (Em 
phasis supplied) 


41, Here the, question arises as to 
what classes of Hindus should be deno- 
minated as Sudras. It is undoubted that 
there were originally four classes: 
(1) the Brahmanas, (2) the Kshatriyas, 
(3) the Vaishyas, and (4) the Sudras. The 
first three were the regenerate, or twice- 
born, classes: the latter, the servile class. 
The three regenerate classes exist, it is 
true; but it often: becomes difficult to 
distinguish a Sudra from one of the re- 
generate classes.. It is pointed out by 
Golapchandra Sarkar Sastri at P. 113: 

“The Smritis, which have thrust into 
prominence this system, divide man into 
two large classes namely, the Sudras 
and the twice-born. The study of the 
sacred literature forms the principle of 
this distinction. They ordain that by 
birth all men are alike to, Sudras, and 
the second birth depends on the study of 
the sacred literature. Thus Sankha, one 


of the compilers of the Dharma-Shastras, . 


declares “Brahmanas (by birth) are, how- 
ever, regarded by the wise to be equal 
to Sudras until they are born’in the 
Veda (i.e, learn the sacred literature), 
but after that (ie. this second birth 
they are deemed twice-born”, 

Passages to the same effect are found 
in most of the codes, according to which 
the recognition of the title of the Twice- 
born to superiority over the Sudras, 
depends upon acquisition of the know- 
ledge of the Vedas”. l 

The learned author then goes on to 
say at P. 184: 

“According to the Smritis, every man 
is by birth a Sudra; it is by learning the 
sacred literature, that a man becomes 
twice-born. The privilege of studying 
the sacred literature is, no doubt, denied 
to the Sudras as well as to the females 
of the so-called twice-born classes. But 
the status of being twice-born depends 
on the acquisition of. knowledge of the 


sacred literature. Manu ordains that- a 
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twice-born man shall abide with the pre- 
ceptor, and study the Vedas for thirty- 
six years or half or a quarter of that 
period, or until knowledge of the same 
is acquired.” F 
_ The consequence - of the omitting to 

do the same, according to Manu, is that 
a.twice-born man, who without studying 
the Vedas, applies diligent attention to 
any thing else, soon falls even when liv- 
ing, together with his descendants, to the 
condition of a Sudra. The learned author 
has observed that the majority of the. 
so-called twice-born classes have accord- 
ingly. become long since reduced to the 
position of Sudras by reason of neglect- 
ing the study of he Vedas from genera- 
tion to generation..- , _ 

42. The learned single Judge accord- 
ingly observes: l 

“It will thus be seen that originally every 
person was deemed to be born a Sudra . 
and that it was by virtue of intensive 
study of Vedas that a person attained 
the status of a twice-born person. With 
the passage of time running into thou- 
sands of years, it is evident that the ori- 
ginal hall-marks for classification of 
Sudras and twice-born people gradually 
disappeared and degenerated into the 
rigid caste system based on birth”. 

43. As Dr. Mukherjea observes, the 
disciples of Sankara were all Brahmans 
and originally, according to the rule laid 
down in Sanyas Grahan Paddhati, the 
authorship of which is imputed to San- 
kara himself, only the twice-born people 
can become sanyasis of the Dasnami 
order. As the four stages of life have, in 
the Vedas, been prescribed only for thej - 
twice-born, no Sudra can, strictly speak- 
ing, become an ascetic, ‘and that is the 
view entertained by the Smriti writers. (4) 


44. According to the Mitakshara, 
only the Brahmans can enter the fourth 
Asram of life and are eligible to become. 
sanyasis; and this view is supported by 
certain passages from Manu where ‘Pra- 
varjya’, ie, exit from the house, has 
been spoken of or prescribed for the Brah- 
mans, and a text of the Smriti which 
gays “the Brahmans should become asce- 
tics”. According to Nirnaya Sindhu, 
which has been quoted in West and 
Buhler’s Digest of Hindu Law.(5) a Kshat- 
riya and a Vaishya can also enter into 
an order of sanyasis. 


(4) B. K. Mukherjea: ‘The Hindu Law 
of Religious and Charitable Trusts’: (Ta- 
gore Law Lectures), 4th ed., pp. 324-325, 

(5) West & Buhler, ‘Hindu Law’, 3rd 
ed., p. 555, i 


y 
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45. Upon a-view of all these authori- 


ties, it was held by the Madras High Court 


in Dharmapuram v. Virapandiyan (1899) 
ILR 22 Mad 302 and the Calcutta High 
Court in Harish Chandra v. Atir Maha- 
mud, (1913) ILR 40 Cal 545, that a Sudra 
cannot become a sanyasi under Hindu 
Law, and consequently the devolution of 
property of a Sudra who. purported to 
renounce the world and become an as- 
cetic would be governed by the ordinary 
Jaw of inheritance, 


46. Asceticism in India, perhaps more 
than in any other country, has been 
under the definite and strong sanction of 
religion, In the doctrine of the four 
asramas, asceticism -was made an integral 
part of the orthodox Hindu life, and 
it became the duty of every Hindu, as 
advanced age overtook him, homeless and 
a wanderer to chasten himself with aus- 


terities. -Formally this was to be done. 


for the sake of detaching himself from 
earthly ties, and of realizing union with 
Brahman. And a religious motive was 
thus supplied for that - which in itself 
was a welcome release from responsibi- 


lity, care, and the minute requirements 


of an elaborate social code. In due course, 
with the advancement of know- 
ledge, the shackles of the caste system 
were broken through and the privileges 
and powers of the ascetic life were ex- 
tended to Sudras. 


47. Hindu asceticism represented, 
further, a revolt from, or at least a pro- 
test against, the tyranny of caste. In its 
origin probably remote from Brah- 
manism, and conveying the ordinary idea 
that bodily pain was profitable for the 
advancement and purification of the 
spirit, the ascetic life became, in associa- 
tion with Hinduism and under the pre- 
scriptive sanction of Hindu law itself, a 
refuge from the burden of caste rules 
and ostracisms. (6) 


48. In Encyclopaedia of Religion and 
Ethics, Ed. by James Hastings Vol IL 
p. 91, it is observed: 

"In the first instance anaredtiy, the 
right and privilege of asceticism, accord- 
ing to Hindu custom or law, belonged to 
Brahmans alone; it was then extended 


to all the twice-born, and finally all re- . 


strictions were removed, and admission 
into the ranks of the ascétics was accord- 
ed to men of every position and degree”, 


This is based on the following passage 


(8) : Encyclopaedia .of Religion & 
Ethics, Ed. by James Hastings, Vol. II, 
P.. 9-1, 
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from.. the © -Ramayana, Uttara . Kanda, 
74.9 ff., quoted in J. Muir’s Original 
Sanskrit Text, 1.119 £ 

“Formerly in the Krta age Brahmans 

alone practised tapas; none who was not 
a Brahman did so in that enlightened 
age,..then came the treta age...in which 
the Ksatriyas were born, distinguished 
still by their former tapas...Those Brah- 
mans and Ksatriyas who lived in the 
treta practised tapas, and the rest of 
mankind obedience......... In the dvapara 
age tapas entered into the Vaisyas. Thus 
in the course of three ages it entered 
into three castes; and in the three ages 
righteousness (dharma) was established 
in three castes. But the Sudra does not 
attain to righteousness through the 
(three) ages...such observance will be- 
long to the future race of Sudras in the 
Kali age, but is unrighteous-in the ex- 
treme if practised by that caste in the 
dvapara.” (Manu: i 85) 
It is, therefore, evident that with reluct- 
ance the right to ascetic life was ex- 
tended to Sudras and in due recognition 
of their status they were treated as 
Hindu sanyasis. At the present time, 
there is no distinction or barrier; any 
one may become an ascetic, and the vows 
are not necessarily life long. Some sects, 
however, still restrict membership to 
Brahmanas, or at least to men of the 
three higher castes. 

49. The principle laid down by the 
Madras High Court in Dharmapuram v. 
Virapandiyan (supra) and the Calcutta 
High Court in Harish Chandra v. Atir 


. Mahamud (supra) regulating the mode of 


devolution of property of a Sudra who 
becomes an ascetic is, however, not ap- 
plicable to after acquired property of a 
Hindu sanyasi. As has been said above, 
when a layman becomes an ascetic, his 
connection with his natural family and 
existing property rights are extinguish- 
ed. If he acquires any property subse- 
quent to his becoming an ascetic, such 
property passes on his death not to his 
Natural but to his spiritual heirs. 

50. It would be convenient next to 
deal with the question, firstly, as to 
Sampradaya 
which being a sect of the Dasnamis, a 
Sudra cannot enter the order of yati or 
a sanyasi; and secondly, whether per- 
formance of Atma Sradh and the recita- 
tion of Pravesh Mantra are ceremonies 
essential. for the initiation of a chela in 
the ‘Sant Mat’ fraternity. That depends 
on whether the matter falls to be govern- 
ed by the Smritis or is regulated by the 


, custom. or usage of the ‘Sant Mat’ Sam- 
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pradaya which was one of the Dasnami 


51, About the eighth century A. D. 
Sankaracharya, the greatest Hindu scho- 
lar and philosopher of modern India, 
defeated the Buddhists in argument and 
re-established Hinduism as the dominant 
religion of India, Sankara was an ascetic 
and founded schools of ascetics. Hindu 
scholars and philosophers like Mandana 
Misra, attempted to prove against him 
that such ascetism was against the law 
of the Hindus. But all opposition was 
overborne by the commanding influence 
of Sankara, who established four maths 
or seats of religion at four ends of India 
— the Sringeri Math on the Sringeri Hills 
in the south, the Sharda Math at Dwarka 
in the west, the Jyotir Math at Badri- 
kashram in the north, and the Govardhan 
Math at Puri in the east and Mandana 
himself became a Sanyasi disciple under 
the name of Sureswara. The monks 
ordained by Sankara and his disciples were 
called Sanyasis. Each of the maths has 
a Sanyasi at its head who bears the 
title of Sankaracharya in general. San- 
kara is said to have four principal disci- 
ples who were all Brahmans, from whom 
the ten divisions of the Order—hence 
named: the ‘ten-named’ or ‘Dasnami 
Dandis’ originated. These are: Tirtha, 
‘shrine’; Ashrama, ‘order’; Vana, ‘wood’; 


speech’; Puri, ‘city’; Giri and Parvata, 
‘a hill’; and Sagar, ‘the ocean’, . 

52. The orthodox Hindu recognises no 
other satyasis.(7) Kabir and Nanaka 
also. established monestaries on the lines 
of Sankara. Chaitanya, the- pure, the 
subtle mystic of Nadia, the greatest ex- 
ponent and example of Bhakti, originally 
belonged to one of Sankara’s orders, 
mamely Bharati, though he violently re- 
pudiated Sankara’s pantheism, and his 
followers founded the class of ascetics 
known as Byragis, who too have their 
establishments. But it is the schools of 
Sanyasis founded by Sankara that are 
now predominant and are the wealthiest, 
and it is of them that we should speak 
first. 


53. Sankara founded his monestic 
system on the lines of the Buddhistic 
Sangharamas, which were found existing 
at the time. The rules of the Hindu and 
the Buddhistic institutions, so far as the 
internal management was concerned, 

were very similar. The Sangharama had 


7. Dr. J. C. Ghose: "The Principles of 


' Hindu Law’:3rd ed, VoL 1, pp. 910-914; 


-Mathura Ahir 
_& superior under whose management the 


establishment was and so had all the 
Maths of Sankara, the superiors of which 


were called Mahants and Acharyas, etc. 


The superior of a Math had the control 
of all the property, for he was the Guru 
whose power no one could question, and 
the nomination of his successor ordina- 


' rily lay with him, As a rule, the best 


and most erudite among the disciples, 
upon whom the choice of the congrega- 
tion would naturally fall, was nominated 
and there was rarely any contention. In 
course of time, however, as the wealth 
of the Maths increased and worldliness 
and all the vices of an idle luxurious life 
took the place of stern austerity and 
scholarship above that of all Buddhists 
and other schismatics, by which Sankara 
intended the Sanyasis, specially, the 
superiors, should be distinguished, 
worldly ideas became the ruling ideas of 
the establishments, 
54. In imitation of the Maths of San- 
kara, the followers of Ramanuja also 
founded Maths reaching the .Vishshtad- 
waita system in various parts of India, 
The followers 
chief exponent of the Dwaita system, also 
founded Maths the chief among whom are 
the well-known eight maths at Udipi. 
Similarly, there are Maths of the follo- 
wers of Ramanund and Nimbacharya 
among the orthodox and of Nanak and 
Kabir among schismatics, There are also 
many Maths founded by lesser teachers, 
All the strictly orthodox Maths are Maths 
of the three regenerate classes. But the 
followers of Chaitanya in Bengal and of 
a teacher named Shankara in Assam 
have Maths or Akharas in which Sudras 
are admitted, It is, however, only in 
Madras that the Saivas have Sudra 
Maths. The Tantras allow Sudras to 
become Sanyasis and probably, these are 
based on the Tantras. The Sudra Maths 
of Dharamapuram and  Tiruveduthorai 
are the chief among the Sudra Maths of 
the Saiva Siddhantam school: Samma- 
ntha Pandara v. Sellappa Chetti, (1879) 


ILR 2 Mad 175, G. C. Pandara Sannadhi v. 


Kandaswami Tambiran, (1889), ILR 10 
Mad 375, Vidyapurna Tirthaswami v. 
Vidyanidhi Tirthaswami, (1904) ILR 27 
Mad 435 and Kailasam Pillai v. Nataraja 
Thambiran, (1910) ILR 33 Mad 265. 

. 55. The most respectable members of 
this Order of Hindu ascetics known as 
Saiva Gosains are the spiritual descen- 


dants of Sankaracharya, the very ine, 


carnation of the strictest. Brahmanism 
Saiya Gosains . fell into two classes- 


of Madhavacharya, the 


A.L R... 


-imonks known as.. Mathadhari. as.- con- . 


` 
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true Dandi should, in accordance with 
the precepts of Manu Laws (VL 41 ff) 
live alone near to, but not within a city. 

56. Of Saiva mendicants and ascetic 
orders, Dandis or staff-bearers, occupy a 
place of pre-eminence. They worship 
Lord Siva in. his form of Bhairava, the 
‘Terrible’ and profess to adore Nirguna 
and N iranjana, the deity devoid of at- 
tribute or passion. A sub-section of this 
Order are the Dandi: Dasnamis or Dandi 
of ten-names, socalled: from their assum- 
ing one of the names of Sankara’s four 
disciples and six of their pupils.(8 & 9) 

57. It is customary to consider the two 
religious orders of Dandis and Dasnamis 
as forming but one division. The classifi- 
cation is not, in every instance, correct 
but the practices of the two are, in 
many instances, blended and both 
denominations are accurately applicable 
to the same individual. 


58. The Dandis, properly so-called, 
are the legitimate representatives of the 


which the Hindu, according to the in- 
structions of his. inspired legislators, is 
to enter, after passing through the pre- 
vious stages of student, householder and 
hermit, Adopting, as géneral guide, the 
rules laid down in original words, the 
Dandi is distinguished (9 & 10), by carry- 
ing a small Dand, or wand, with several 
processes or projections from it, and a 
piece of cloth dyed with red ochre in 
which the Brahmanical cord is supposed 
to be enshrined, attached to it. They 
develop within themselves a complete 
detachment from the- things of enjoy- 
ment either of this world or the next. 
Many Brahmans, even Pandits, or learn- 
ed Brahmans, come to them for instruc- 
tion, which they impart freely, without 
the smallest recompense. All classes of 
the community pay them the greatest 
honour, even worship them.(i1) 


8. H. H. Wilson, M. A. F. R S.: 


‘Hindu Religions’ — The Society for the. 


Resuscitation of Indian paterarure. Cal- 
cutta, 1899. 

9. H. H. Wilson, M. A. F. R. S.: Re 
ligious Sects of the Hindus’, Trubner & 
Co., London, 1861, pp. 191 -205. 

10. Dr. J. N. Bhattacharjee : ‘Hindu 
Castes and Sects’: Thacker, Spink & Co., 
Calcutta, 1896, pt. 2, Chs. HI to V 
pp. 374-387. 

11. M. A. Sherring, ‘Hindu Tribes and 
Castes’: Trubner & Co., London Pt. a 
Ch. 2, pp. 255-260. 
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trasted with Gharbari, or laymen. The 


` ple penniless, 
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. §9. The Dandis keep themselves very 
distinct from the rest of the community, 


“They are Brahmans, and receive disci- 


ples only from the Brahmans. They lead 
a very -austere life, They do not touch 
fire or metal, or vessels made of any sort 
of metal. It is equally impossible also 
for them to handle money. They. shave 


their hair and beard, They wear one-.- 
long unseen reddish cloth, thrown about. < 


the person, Although they are on princi- 
yet they do not beg. Their 
dependence on the kindness and care of 
others is thus of the most absolute char- 
acter, Yet they are not reduced to 
distress or even to want; they are fed by 
the Brahmans, and the Gosains, another 
class of devotees. They sleep on the 
ground, and once or twice in the day go 
round to collect food and alms, for which 
they must not ask, but contentedly re- 
ceive what is given. According to the 
stated rule, they must not approach a 
house to beg until the regular meal-time 
is passed; what remains over is the por- 


fourth Ashrama, or mendicant life, into tion of the mendicant. 


60. A Dandi should live alone, and 
near to, but not within a city but this 
rule is rarely observed, and in general 
the Dandis are found in cities collected 
like other mendicants in maths, The 
Dandi has no particular time or mode of 


‘worship, but spends his time in medita- 


tion, or in practices corresponding to 
those of Yoga, and in the study of the 
Vedant works, especially according to 
the precepts of the great Sankaracharya. 
As the preceptor was an incarnation of 
Lord Siva, the Dandis reverence that 
deity; and his incarnations, in preference 
to the other members of the Triad, 
whence they are included amongst his 
votaries. 


Prof. Wilson in his ‘Hindu Religions’ 
observes : 

“Any Hindu of the first three classes 
may become Sannyasi or -Dandi, or in 
these degenerate days, a Hindu of any 


caste may adopt the life and emblems 
of this order.” . (Emphasis supplied). 

The Dasnami Dandis, who are regarded 
as the descendants of the original mem- 
bers of the fraternity, are said to refer 
sp origin to Sankaracharya. 


' There are but three, and part of 
a raters ascetic class, or those . called 
Tirtha or Indra, Asrama, Saraswatix. and 


Bharati who are still regarded as really ; 
' Bankara’s . Dandia, The rest i e., 


the 
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remaining six and a half of the Dasnamis 
are considered as having fallen from the 
purity of practice necessary to the 
Dandis, are still, in general religious 
characters, and are usually denominated 
Atits. These are the Atits or A’Dandis 
viz., the Vanas, Aranyas, Puris, Giris, 
Parvatas, Sagaras and half the Bharatis, 
reputed to have fallen to 
from orthodoxy, but are still looked 
upon as religious avtars. The main 
distinction between the Dandis and the 
Atits is that the latter does not carry. the 
staff i e, a trishul. They differ from 
the former also in their use of clothing, 


money, and ornaments, their methods of 


preparing food, and their admission of 
. members from any order of Hindus, 
Some of them lead an ascetic life, while 
others mix freely in the world, carry on 
trade and acquire property. Most of 
them are celibate, but some of them 
marry- and are often known as samyogi 
or charbari Atits. They. are often col- 
lected in maths or monastries. They 
wear ochre ‘coloured garments, and 
carry a rosary of rudraksa seeds sacred 
to Lord Siva. Their religious theories 
(when they have any) are based on the 
adveita vedanta of their founder San- 
karacharya. (12) 


62.. There is also a sub-division of the 
puri division of the Dasnami sect, They 
have tenets much in common, based on 
the central idea that the Supreme Deity 
is incomprehensible or, as they say, 
tunseeable’ They denounce idolatory. 
This more or less conforms to the tenets 
of the ‘Sant Mat’ sect. It is proved by 
the evidence on record’ that followers 
of this sect treat the Guru as the in- 
carnation of God. They have no faith in 
inanimate idols installed in temples nor 
do they worship them in their cult, There 
are no caste restrictions and anyone can 
be admitted into the Sant Mat fraternity. 


63. That takes us to the next question 
as to whether in the absence of proof 
of the performance of Atma Sradh and 
-recitation of Pravesh Mantra neither 
the plaintiff nor his two predecessors 
Swami Sarupanand and.Swami . Atmavi- 
vekanand: could be regarded as a Hindu 
sanyasi. . 


64. In order to prove that a person 
has adopted the life of a sanyasi, it must 
be shown -that he has actually relin- 


r 


12. Encyclopaedia of Religion & Ethics, 
Ed. by James Hastings, Vol. 2, pp. 1%- 
195. 
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some extent. 


A. L-R.. 


quished and abandoned all woridly. pos- 
sessions and relinquished all desire for 
them or that such ceremonies are per- 
formed which indicate the severance of 
his natural family and his secular life. 
It must also be proved, imr case of ortho- 
dox sanyasis, that necessary ceremonies 
have been performed, such as Pindadana 
or. Birajahoma or Prajapathiyesthi with- 
out which the renunciation will not be 
complete. a 


65. Among Dasnamis, a- ceremony 
called the Biraja Homa i.e., the Biraja 
Homa has been considered essential. The 
recitation of the Presha Mantram or the 
renunciation formula is of course in- 
dispensable and has been considered es- 
sentital by the different High Courts. 
According to Manu ‘giving up of all 
worldly property is essential 


66. In Sherring’s ‘Hindu Tribes and 
Castes’, pp. 256-67, the ceremonies pre- 
scribed for the initiation of a Dasnami 
sanyasi are stated thus: 

“The ceremony observed at the trea- 
tion of a Gosain is'as follows: The can- 
didate is generally a boy, but may be 
an adult, At the Shiva-ratri festival (in 
honour of Shiva) water brought from g# 
tank, in which an image of the God has 
been deposited, is applied tc the head 
of the novitiate,- which is thereupon 
shaved. The guru, or spiritual guide, 
whispers to the disciple.a mantra or sa- - 
ered text. In honour of the event all the 
Gosains in the neighbourhood assemble 
together, and give their new member 
their blessing; and a sweetmeat . called 
laddu, made very large, is distributed 
amongst them. The novitiate is now 
regarded as a Gosain, but he does not 
become a perfect one until the Vijaiya 
Hom has been performed, at which a Go- 
sain, famous for religion and learning, 
gives him the original mantra of Shiva. 
The ceremony generally occupies three 
days in Banaras. On the first day, the 
Gasain is again shaved, leaving a tuft on 
the top of the head called in Hindi 
Chundi, but in Sanskrit, Shikha. For that 
day he is considered to be a Brahman, 
and is obliged to beg at a few houses. 
On the second day, he is held to be a 
Bramhachari, end wears coloured gar- 
ments, and also the Janeo or sacred cord. 
On the third day, the janeo is taken 
from him, and the Chundi is cut off. The 
Mantra of Shiva is made known to him, 
and also the Rudri Gayatri (not the 
usual one daily pronounced by Brah-. 
mans), He is now a full Gosain or Wan- 
narast, is removed from other persons, 
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and abandons “the secular’ world. -Hence- 
forth he is bound to oserve: all the 
tenets of the- Gosains”. 


67. In Gosain Ramdhan Puri. v. 
Gossain Dalmir Puri, (1910) 14. Cal 


WN 191, Mookherjee and ae JJ., 


observed at p. 203: 
“Every aspirant for entrance into the 


order of sanyasis has to pass through a 


period of probation. Upon his first arrival 
at the monastery. his habits and char- 
acter are closely watched for some days, 
and enquiries are made’ into his caste, 
for the ‘sanyasis admit into their order 
ordinarily members’ of the twice-born 
classes and very rarely take members of 
the fourth class. If the novice is approv- 
ed, his head is 
changed and upon the ` performance: of 
this preliminary ceremony he is regard- 
ed as a probationer for entrance into the 
order. The final ceremony, however, 
which is called the Biraja Homa cere- 
mony, is not performed for many 
months, and sometimes for many years. 
During this period of apprenticeship it 
is open to the chela to return to his na- 
tural family, but after the performance 
of the final ceremony - his connection 


with the world is deemed to have been ` 


finally severed”. 

In support of- these 
learned ~- Judges 
Warden -on > the, customs of Gossains 
printed as an. appendix to’ Steel’s Law 
and Custom of: Hindu Castes’, - 


68. As regards Swami ‘Sarupanand; 


observations, the 


the learned Munsif rightly observes that’ 
‘it would: be' unjust to place an unrea~- 


sonable burden on‘'the plaintiff for lead- 
ing direct evidence of his initiation, as 
Swami Sarupanand came to Varanasi 
from distant land _and long ago. The | 
truth has to be discerned out of circum- ` 
stantial. evidence and other’ material on 
record.’ That evidence clearly shows that 
Swami Sarupanand, was. acknowledged 


by his numerous . followers’ to be the -— 


head of the ‘Sant Mat’ fraternity. That 
Swami Sarupanand paid the. debt of 
nature in 1936 at Meerut and that his 
Samadhi is situate there is not disputed. 
The oral evidence lead by the plaintiff 
in proof of the fact that after the death 
of Swamiji, his Bhandara took place’ at 
Meerut as well as at Garwaghat is irre- 
buttable. It is common - knowledge that 


gsanyasis are not cremated but are buried, - 


or' their bodies consigned to some river, ` 
and that after their demise a Bhandara 
takes place. Defendants. Nos. 1 to 4 ad- 
mitted in their written -statement that. 
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. after his death. _ The prefixes 


shaved, his -name is- 


‘relied on -the ‘note of- 
threads. ` 
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“Swami ~Sarupanand: was a ‘Paramhans’ 
and that-a Bhandara had taken place 
‘Swami’ ` 
and ‘Paramhans’ are used for sanyasis 
and not for men ‘of the world. ` 
-.69. In the case of Swami Atmavive- 
kanand there is overwhelming evidence 
in proof of the fact that the requisite cere- 
monies of Birajahoma or Prajapathiyesthi 
were performed. Swami Vivekasukhan- 
and, who was initiated as a chela along 
with Swami Atmavivekanand and others 
speaks of the performance of Birajahoma 
and Prajapathiyesthi at the time of their 
taking sanyas and states: 

“I attend satsang. I know Swami 
Sarupa Nandji. He was a Sanyasi. I am 
in Sanyas- Ashram, I became Sanyasi 


about 28-29 years ago. Four other per- 


sons had. also taken Sanyas on one and 
the same | day, I- had taken Sanyas, 


Their names are Swami Atma Viveka- 
nandji, Swami Ajuniya Nandji, Swami 
Abhada Nandji and. Swami Purna Sabda 
Nandji. Swami Atma. Viveka Nandji had 
also taken Sanyas on that very day. 
Praja Prashit......... and Virja Hom Cere- 
monies were preformed at the time «of 








my taking Sanyas. Our heads were 
shaven from before that. Our Gurudeo 


had taken.“ the choote. The ‘sacred 
were. burnt. in the fire. Our 
white clothes were removed, and in its 
place we were directed to put on the 
clothes of the ochre colour. Guru Maha- 


raj had whispered the Guru Mantra into 
‘our ‘ears. Hom (Samigri) were sent for, 


from the Mandleshwar of Banaras, and 
Birja Hom: was not performed with it. 
.We were. at that time relieved off, from 
all the bondages of Grahast Ashram. 
These very ceremonies were performed 
at the time, when Swami Atma Viveka 
Nandji took the Sanyas.” 

(Emphasis supplied) 


70. tt is. “necessary to mention that 
though this witness was examined at 
length, there is no question put as to the 
performance of Atma Sradh. This is 
somewhat significant because this ques- 
tion was put to only one of the 
plaintiffs witnesses, Mahesh Dutt 
Shukla, .-P.W. 13 and he ` replied that 
= according to the tenets of the ‘Sant Mat’ 
` it is not necessary to perform: Atma Sradh 
ja B a. sanyasi, 


- The evidence of the - plaintiff's 
witnesses. show that. the - - Biraja Homa 
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ceremony is of great importance, and if 
the Biraja Homa was performed by 
‘Swami Atmavivekanand at the time of 
his initiation,- it is not at all probable 
that Swami Sarupanand and Swami Atma- 
vivekanand, who were men of great abi- 
lity and circumspection, should have per- 
formed Biraja Homa ceremony and 
omitted the essential details, especially 
the performance of the Sradh of one’s 
self, that is, Atma Sradh by Swami 
Atmavivekanand. If the Prajapathi- 
yesthi . or Biraja Homa ceremo- 
nies were performed, then it must 
necessarily give rise to the irresistible 
inference that Swami Atmavivekanand 
must have performed his Atma Sradh 
before he was initiated as a chela 


72 We are clearly of the opinion that 
the appellant Sri Krishna Singh, im- 
` pleaded as defendant No. 5, was pre- 
cluded from contending that his father 
Baikunth Singh, who on his initiation by 
Swami Sarupanand was baptised as 
‘Swami Atmavivekanand, was not a 
Hindu Sanyasi. On May 29, 1949, he along 
with his brother brought a suit for par- 
tition, being suit No. 389 of 1949, in the 
Court of Judicial Officer, Chandauli, 
. against the other members of their 
family, It was alleged in the plaint: 


“That the father of the plaintiffs has 
been a man of religious bent of mind, 
For that reason he having left the 
perty of his share in the spurdgi and pos- 
session of his sons, plaintiffs Nos. 2 and 
3, more than 20 years ago, left residin 
here and went away.. Thereafter he 
became a sanyasi. Since then, plaintiffs 
Nos. 1, 2 and 3 have been in possession 
and occupation of the same as of right 
and also by way of inheritance, 
- "That on account of the renunciation 
made by the father of the plaintiffs, the 
plaintiffs have become the principal 
tenants according to law and they have 
been in possession and occupation of 
their share up to this day”. 

- (Emphasis supplied) 


73. In the aforesaid suit, the appel- 
Tant Sri Krishna Singh, appeared as 
P.W. 1 and in his EREE BEN 101, 
he stated on oath: 


“The land in dispute is under my 
fenancy. The name of my father stands 
entered in our share, My father died 


/ 
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two months ago, After his becoming a 
Sadhu he adopted’ the name of Atma- 
vivekanand. He had taken sanyas. He 


used to live at Gadwadhar Bangla Kuti”, 
(Emphasis supplied} 

74. In para 6 of his written statement, 
the appellant while denying that Swami 
Sarupanand founded any math at Gar- 


. warghat averred: 


“Sri Swami Swarupa Nand} was the 
Guru of Sri Baikunth Singh, alias Sri 
Swami Atma Viveka Nandji, hence hav- 
ing regard to his old age and also with 
a view of honouring him, his name has 
been entered in gift deed, dated 8-3-1935. 
In fact on the basis of the aforesaid deed 
of gift, Sri Baikunth Singh alias Sri 
Swami Atma Viveka Nandji acquired the 
property. and has been in exclusive pos- 
session thereof”. 

In para 7 he states: 


“Sri Baikunth Singh, alias Sri Swarni 
Atma Viveka Nandji was a Grahast. He 
was Chhattri Hindu by caste, He never 
took Sanyas nor did he denounce the 
world. The real fact is that when Sri 
Swarupa Nandji, who was the resident 
of Punjab, arrived at the house of Sri 
Baikunth Singh, aforesaid, situate in 
Mauza Khuruja Pargana Majhuwar, Dis- 
trict Banaras, Sri Baikunth Singh was 
impressed by him, and under his influ- 
ence became religious minded. He called 
himself as Swami Atma Viveka Nandji, 
He believed only in the worship and 
Bhakta of his Guru, He considered his 
Guru as God. He used to impart this 
very teaching to his disciples, and devo- 
fees, He never renounced the Grahas# 
Ashram. Nobody ever gave him Chader 
Mahanthi. He never became the 
Mahanth of any Math. Sri Sarupa Nandji 
was also not the Dasnami, He. never 
took Sanyas”, 


That appears to be a case set up to de- 
feat the plaintiff’s claim. When he was 
confronted with his admission in the 
plaint filed in the suit for partition, he 
disavowed knowledge of the fact of 
his father Baikunth Singh having be- 
comè a sanyasi. This was nothing but a 
time serving statement, 


75. In Chandra Kunwar v. "Chaudhri 
Narpat Singh, (1907)-ILR 29 All. 184, the 
Judicial Committee of the Bey Council 
observed : 

“The proof of this admission shifts 
the burden, because, as against the party 
making it, as Baron Parke says in Silat- 
teris v, Pooley, (1840) 151 ER 579 


_. mand taken on commission, 
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“What a party himself admits to 


be true may reasonably be presum~ 


ed to be so”. No doubt in a case such 
as this, where the defendant is not 
party to the deeds and there is there- 
fore no estoppel, the party making the 
admission may give evidence to rebut this 
presumption, but unless and until that 
is satisfactorily done, the fact admitted 
must be taken to be established”. 


It follows that admission of the fact that 
his father Baikunth Singh had become 


a sanyasi, shifted the burden on the 
appellant to disprove that he was a 
Hindu sanyasi. 


76. There is direct oral evidence of 
the plaintiff Harsewanand and of his 
witnesses P. Ws, 2 to 5, 7 to 10, 14 and 
particularly that of Swami Viveksukha- 
about the 
plaintiffs initiation into the ascetic order, 
All these witnesses have amply proved 
that the particular ceremonies including 
Prajapathiyesthi and Biraja Homa re- 
quired in the ‘Sant Mat’ fraternity were 
performed when the plaintiff was made 
a sanyasi, It is amply proved by P.Ws.1 
to 10 and 13 to 15 that Swami Atmavi- 
vekanand had not only initiated him as 
his chela but also nominated him to be 
the mahant and that after his death and 
in accordance with his wishes, he was 
given Chader. Mahanti on the occasion 
of the Bhandara of Swami Atmavivekan- 
and. The document Ext. 100, prepared 
by the ‘Sant Mat’ fraternity on this oc- 
casion and the photograph Ext. 121, 
taken lends assurance to the testimony 
of these witnesses that the plaintiff Har- 
: gewanand was installed as the mahant of 
the math in accordance with the express 
desire of Swami Atmavivekanand, . ' 


TI. The learned Civil Judge in his 
fudgment observes: The fact of Harse- 
wanand being a .sanyasi remains undoubt- 
ed’. His finding that he was not a 
Hindu sanyasi was based upon the view 
that under Hindu law mere ‘renuncia- 
tion’ of the world is not sufficient. Hence, 
he’ holds that a Sudra who renounced 
the world and became  sanyasi cannot 
be said to be a Hindu sanyasi, as accord- 
ing to the Hindu Sastras no Sudra’ can 
become a sanyasi. The underlying fal- 
Jacy lies in his over-looking that the 
question had to be determined not ac- 
cording to the orthodox view, but accord- 
ing to the usage or custom of the parti- 
cular sect or fraternity. It is: needless to 
stress that a religious denomination or 
institution enjoys complete autonomy 
in the matter of laying ‘down the rites 
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and ceremonies which are essential We 
must accordingly hold that the plaintiff 
was the validly initiated chela of Swami 
Atmavivekanand and upon his demise 
was duly installed as the mahant of 
Garwaghat Math according to the tenets 
of his ‘Sant Mat’ Sampradaya. 


78 There remains the question whe- 
ther due to the death of the plaintiff 
Harsewanand during the pendency of 
the appeal the suit brought by him abates 
in its entirety. 

79. It is argued that the original 
plaintiff, Mathura Ahir, having filed the 
suit primarily to establish his personal 
right to the office of mahant which en- 


„titled him to possession of the property 


in suit, the suit abated on his death. The 
cause of action on which the suit was 
instituted, it is urged, was personal to 
the plaintiff, and in order to establish 
that he had been duly and properly initiat- 
ed as a sanyasi and installed as a mahant, 
he had to plead and establish all the 
necessary facts regarding his capacity 
to become a sanyasi, his nomination by 
his Guru, and his ultimate election or 


nomination by the ‘Sant Mat’ Sampra- 
daya. The submission is that these were 
facts special to the original plaintiff, 


and- he having died, respondent No. 1, 
Harshankaranand cannot claim any relief 
unless and until he also establishes all 
these facts in regard to his claim to 
mahantship. The original cause of action, 
it is said,-has vanished with the death of 
the plaintiff and the respondent No. 1, 
Harshankaranand had necessarily to 
plead and establish a new set of. facts. In 
substance, he could not prosecute the 
cause of action as originally framed and 
he could not succeed without materially 
altering the pleadings and substituting 
another cause -of action, which could 
very well form the subject matter of a 
separate suit, : 


80. It is argued that the nomination 
of a person as a mahant invests him 
with a ‘status, and, therefore, capacity to 
succeed to the office of mahant is an in- 
cident of that status. It is said that the 
claim to mahantship is, therefore, a per- 
sonal right which does not survive the 
plaintiff, any suit claming such a status 
must abate’ on the death of the plaintiff. 
Alternatively, the submission is that if 
the Court came to the conclusion that 
the plaintiff had sued in his capacity as 
a de facto mahant, it is obvious that the 
cause of action would be personal to 
him and would certainly not survive the 
plaintifi In that event, the suit must 
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‘of necessity abate as a right claimed on 
the basis of de facto ownership cannot 
survive the plaintiff. We are afraid, we 
Cannot appreciate this line of reasoning. 


_ 81-82. Tbe question whether a suit 
abates in its entirety or not upon the death 
of the plaintiff must necessarily depend 
on the nature of the suit. This is not a 
.class of case to which the maxim, actio 
. personalis moritur cum .persona applies. 
The suit that the plaintiff Harsewanand 
brought was for possession of the suit 
house which belonged to Garwaghat 
Math, in his capacity as the mahant, .On 
denial of his title, he pleaded- that he 
was intiated as a chela by his Guru 
Swami Atmavivekanand, 
-hant, in 1937 and nominated to be his 
successor and accordingly upon his de- 
mise on “August 23, 1949, had been duly 
installed as Mahant of the Math by- the 
‘Sant Mať 
. mahant and Sanyasis of the Bhesh and 
given Chader Mahanti according tothe 
tenets of fraternity. It was alleged that 
according to the tenets of this particular 
sect, anyone, including a Sudra, could 
be a ‘sanyasi, and furthér that succession 
.to. the office of mahant was from guru 
to chela according to the custom or usage 
prevailing in the sect. One of the issues 
on which the parties went on trial was 
_ whether there was in existence a math 
at Garwaghat, | and if so, whether the 
house in suit ‘was an accretion thereto. 


83. The High Court agreeing with the 
learned: Munsif has upheld the plaintiff's 
claim. It: was held that the house. in 
“suit was acquired by Swami Atmavive- 
kanand fromout ofthe -offerings (Bhent) 


made-by his disciples. and, therefore, was. 


not his secular property, . but was an 
accretion to-the Garwaghat. Math. It has 
further been held that the “plaintiff 
. Harsewanand was the validly. 
chela-of Swami Atmavivekanand and 
was duly installed as mahant of the 
math after his death by the ‘Sant Mat’ 
fraternity according to. his wishes. The 
defendants have been held to be rank 
- trespassers, - The decree under .. appeal 
crystallizes the rights.of the parties. The 
cause. of action did not die. with the plain- 
tiff. . In the circumstances, _, the. respon- 


dent: No. 1 Harshankaranand, . , who. now. 


claims to be the mahant, | has the. right 

- to contest the ‘appeal as ‘representing the 
math; being the de, facto ,mahant, for 

preservation of its properties.. : 


` 84-85 According to the Hindu | jurispru- i 


dence, a religious institution such. as a 
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the then ma-. 


' Sampradaya, i e, by the. 
holding and ‘vindicating 


` that 


initiated . 


A.LR, 


math is treated as a juristic entity with 
a legal personality capable of holding 
and acquiring property. It, therefore, 
follows that the suit instituted by the 
mahant for the time being, on its behalf, 
is properly constituted and cannot abate 
under the provisions of O. 22 of the Code 
of Civil Procedure, on the death of the 
mahant pending. the decision-‘of the suit 
or appeal,. as the real party to the‘ suit 
is the institution, The ownership is in 
the institution or the idol. From its 
very nature a math or an idol. can act! 
and assert its.rights only through human 
agency known as a mahant, shebait or 
dharmakarta or ' sometimes known as 
trustee, 


86. jonas: C. J. in ' Babajirav v. 
Luxmandas, (1904) ILR 28 Bom 215 at 
p. 223 'defines the true notion of the 
‘math’ in the following terms : 


TA math, like an idol, is in Hindu Daw 
a judicial person capable of acquiring, 
legal rights, 
though of necessity it can only act in re- 
lation to those rights through the medium 
of some human agency”. 
It follows that merely- because the ma- 
hant for the time being. dies and is suc- 
ceeded by another mahant, the suit does 
not. abate, 


87. , The correctness of the Jedan in 
Ramswarup Das v. Rameshwar Das (1949) 
ILR 28 Pat 989 is thus open to question. ` It 
does not stand to-reason that when a suit 
is brought for possession by a mahant of 
an asthal or math, or by a shebait of a 
debotter property, and-the defendant is 
adjudged “to ‘be a trespasser, such a suit 
should’ abate’ with the death of the ma- 
hant . or shebait. This would imply 
after a long drawn ~ litigation, 
as here, the new mahant or shebait 
has to be’ relegated to a: separate 
suit. The definition of legal representa- 
tive as contained in Section: 2 (11) 
of the: Còde reads : 


(11). legal representative”, means a 
person who in law represents the estate 
of. a deceased person, and includes any 
person who intermeddies with the estate 
of: the deceased and where a party sues 
or is sued in a representative character 
the person on whom the estate devolves 
on the. death. of the , , party so suing or 
gued”, ` 


- 88. The’ peneral rule'is that all rights) 
of action and all demands whatsoever, 
existing in favour of or against a person 
at the time of ‘his death -survive to or 
against his: legal representative. In 
Muhammad Hussain v. Khushalo, (1887)'. 
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ILR 9 All 131, Edge C. J., while deliver- 
ing the judgment of the Full Bench, 
-observed: : 

“I have always understood the law to 
be that in those cases in which an action 
would abate upon the death of the plain- 
tiff before judgment, the action would 
not abate if final: judgment had been 
obtained before the death of the plaintiff, 
in which case the benefit of the judgment 
would go to his legal representative”. 
That, in our opinion, lays down the cor- 
rect test. 

89. In the instant case, the appellant 
himself has, of course, without prejudice 
to his right to challenge the right of the 
original plaintiff, Harsewanand, to bring 
the suit, substituted the respondent 
No. 1 Harshankaranand, as his heir and 
legal representative, while disputing his 
claim that he had been appointed as the 
mahant, as he felt that the appeal could 
not proceed without substitution of his 
name. In his reply, the respondent 
No. 1, MHarshankaranand alleges that 
after the demise of mahant MHarsewa- 
nand he was duly installed as the 
mahant of Garwaghat Math by the 
‘Sant Mat’ fraternity. He further as- 
serts that he was in possession and en- 
joyment of the math and its properties. 
The fact that he is in management and 
control of the math properties is.not in 
dispute, The issue as to whether he was 
so installed or not or whether he has 
any right to the office of a mahant, can- 
not evidently be decided in the appeal, 
but nevertheless, he has a right to be 
substituted in place of the deceased 
Mahant Harsewanand as he is a legal 
representative within the meaning of 
of S. 2 (11), as he indubitably is inter- 
meddling with the estate. He has there- 
fore, the right to come in and, prosecute 
the appeal on behalf of the math. 

90. In the result, the appeal must fail 


and is dismissed with costs. 
Appeal dismissed. 
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(A) Civil P. C. (1908), O. 6, BR. 7 —. 
Plaintiff claiming house on basis of patta 
standing in his name — Plaintiff unable 
to prove that patta was issued in his 
name because consideration was paid by 
him — Held im view of evidence led 
plaintiff could be allowed to prove that 
though consideration was not paid by him 
be alone was entitled to suit house. AIR 
1966 SC 735 and (1908) 33 Ind App 86 
(PC) Relied on. AIR 1973 SC 235 Disting. 

(Para 10) 


(B) Benami — Two kinds of transac- 
tions recognized in India. 

Two kinds of benami transactions are 
generally recognized in India. Where a 
person buys a property with his own 
money but in the name of another person 
without any intention to benefit such 
other person, transaction is called be- 
nami. In that case, the transferee holds 
the property for the benefit of the person 
who has contributed the purchase money, 
and he is the real owner. The second case 
which is loosely termed -as a benami 
transaction is a case where a person who 
is the owner of the property executes a 
conveyance in favour of another without 
the intention of transferring the title to 
the property thereunder. In this case, 
the transferor continues to be the real 
owner. The question whether a transac- 
tion is a benamj transaction or not mainly 
depends. upon the intention of the person 
who has contributed the purchase money 
in the former case and upon the 
intention of the person who has executed 
the conveyance in the latter case. The 
principle underlying the former case is 
also statutorily recognized in Sec. 82 of 
the Indian Trusts Act, 1882. AIR 1957 SC 
49 Relied on. (Para. 14) 


(C) Benami — Question whether trans- 
action is benami or not — Principles gov- 
erning determination of. R. F. A. No. 31 of 
1960, D/- 5-8-1970 (Raj). Reversed. 

- The principle governing the determina- 
tion of the question whether a transfer is 
a benami transaction or not may be 
summed up thus: (1) The burden of show- 
ing that a transfer is a benami transac- 
tion lies on the person who asserts that it 
is such a transaction; (2) if it is proved 
that the purchase money came from a 
person other than the person in whose 
favour the property is transferred, the 
purchase is prima facie assumed to be for 
the benefit of the person who supplied the 
purchase money, unless there is evidence 
to the contrary; (3) the true character of 
the transaction is governed by the inten- 
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tion of the person who has contributed the 
purchase money and (4) the question as to 
what his intention was has to be decided 
on the basis of the surrounding circum- 
stances, the relationship of the parties, 
the motive governing their action in 
bringing about the transaction and their 
subsequent conduct, etc, 
(Para 18) 
On facts held the transaction under 
which the patta was obtained by B in the 
name of his nephew ‘A’ was not a þe- 
nami transaction and that ‘B’ had acquir~ 
ed the suit house with his money with the 
intention of constituting ‘A’ as the abso- 
lute owner thereof. R. F. A. No. 31 of 
1960, D/- 5-8-1970 (Raj) Reversed. 
ý _ (Para 29) 
(D) Evidence Act (1872), Ss. 21 and 32 
(3) — Question whether certain transac- 


tion was benami — Contention that ques- . 


tion could not be examined on basis of 
statements made several years after date 
of transaction — On facts held statements 
made being against proprietary interest of 
the maker thereof were admissible under 
S. 21 and S. 32 (3). 1955 AC 431 Explain- 
ed. . (Para 25) 
Cases Referred : Chronological Paras 
(1978) 3 SCR 886: AIR 1978 SC 1362 26 


(1974) 2 SCR 90: ATR 1974 SC 171 17 
(1966) 2 SCR 286: AIR 1966 SC 735: 1966 

All LJ 799 10 
1956 SCR 691: AIR 1957 SC 49 14 
1955 AC 431: (1954) 3 All ER 649, 

Shephard v. Cartwright 24, 25 
1953 SCR 789: AIR 1953 SC 235 11 


(1932) 59 Ind App 1: AIR 1932 PC 13: 1932 
All LJ 663 15, 19 
AIR 1931 PC 175: 1931 All LJ 550 16, 17 
(1908) 35 Ind App 104: ILR 30 All 258 
(PC) 16 
(1906) 33 Ind App 86: ILR 33 Cal 773 (PC) 
12 


(1808) 15 Ves 43: 33 ER 671, Finch v, 
Finch l 24 


Mr. S T. Desai, Sr. Advocate (Mr. 
Naunit Lal Advocate with him), for Ap- 
pellant; Mr. P. R. Mridul, Sr. Advocate 
(M/s. B. P. Sharma, Krishna Bhatt and 
R. K. Bhatt Advocates with him), for Re- 
spondent. 

VENKATARAMIAH, J.:— These two 
cross appeals by certificate arise 
out of a suit for possession of 
a house situate in Bikaner and 
for damages for use and occupa- 
tion thereof filed in Civil Original Case 
No. 17 of 1957 on the file of the 


District Judge, Bikaner. The plaintiffs in . 


the suit are:the appellants in Civil Ap- 
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peal No, 626 of 1971 and the defendant 
is the appellant in Civil Appeal No. 629 of 
1971. The genealogy showing the relation- 
ship between the parties is given below: 
SURSINGH 
— = ae aul. al 
Bharat Singh Bhim Kan 
(Died in Singh ee 
Sept. 1955) (P.1) (eft.) 


i l ee aaa 
Duie Dhaene Dee i a 


Singh Singh Sing Himmat Da 
Singh Singh 
(P. 1) Oi in 
ept, 56) 


2. Gad Singh, Bharat Singh, Bhim 
Singh (plaintiff No. 1) and Kan Singh 
(defendant) are the sons of Sur Singh. 
Bharat Singh died unmarried in Septem- 
ber, 1955. Gad Singh died thereafter leav- 
ing behind him three sons, Duley Singh, 
Dhaney Singh and Deep Singh. Dalip 
Singh, the second son of plaintiff No. 1 
died in September, 1956, Bharat Singh 
and the defendant were residing in the 
house which was the subject matter of 
the suit. After the death of Bharat Singh, 
the plaintiffs Bhim Singh and Himmat 
Singh filed the suit out of which this ap- 
peal arises against Kan Singh, the defen- 
dant for recovery of possession of the 
suit house and other ancillary reliefs. In 
the plaint, they pleaded that the sult 
house belonged to them by virtue of a 
patta dated July 12, 1940 issued in their 
names; that the defendant who was the 
brother of plaintiff No. 1 and wumele of 
plaintiff No, 2 was living in a part of the 
house with their consent; that plaintiff 
No. 2 and his younger brother Dalip Singh 
were also living in the house till the year 
1956; that the defendant had refused to 
receive a notice issued by them in the 
month of September, 1957 calling upon 
him to hand over possession of the house 
to the plaintiffs; that the defendant had 
done so on account of personal ill will 
and that the plaintiffs were, therefore, 
entitled to recover possession of the sulf 
house and damages from the defendant, 
These were briefly the allegations made in 
the plaint. On the above basis, the plain- 
tiffs prayed for a decree for the reliefs 
referred to above. 


_ 3. In the written statement, the defen- 
dant did not admit the existence of the 
patta on the basis of which the plaintiffs 
claimed title to the suit house. He denied 
the allegation that the plaintiffs were the 
owners in possession of the suit house. He 
claimed that he was the exclusive owner 
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of. the suit house, and in support of the 
said claim stated as follows :— 


4, There was a partition amongst the 
sons of Sur Singh in the year 1929. At 
that partition, Gad Singh and plaintiff No. 
1 became separated and they were given 
all the family properties which were 
situated in their village, Roda. As Bharat 
Singh and the defendant had been educat- 
ed at the expense of the family, they were 
not given any share in the property. 
Bharat Singh and he settled in Bikaner 
and lived together as members of joint 
Hindu family. Bharat Singh died on 
September 2, 1955 leaving the defendant 
as a surviving coparcener. On his death 
the defendant became the owner of the 
properties of Bharat Singh ‘as a member 
of joint Hindu family’. He further plead- 
ed that from the year 1928, Bharat Singh 
and he who were working as the Aide-de- 
Camp and Private Secretary respectively 
of the Maharaja of Bikaner were living 
in the suit house which then belonged to 
the Maharaja. The defendant filed an ap- 
plication for purchasing the house. The 
proceedings had not terminated when the 
defendant left the service of the Maharaja 
and went to Banaras for higher studies, 
On his return from Banaras, he joined the 
service of the Maharaja in the civil de- 
partment of Bikaner. After a long time 
on account of the joint efforts of Bharat 
Singh and the defendant, the sale of the 
house was sanctioned. Bharat Singh who 
was living jointly with him paid the con- 
sideration for the sale on November 4, 
1939 ‘out of the joint income’. Thus ac- 
cording to the defendant, Bharat Singh 
and he became its owners from the date 
of payment of the consideration. He fur- 
ther pleaded that ‘if the patta of the pro- 
perty had been granted in the names of 
the plaintiffs due to some reasons, politi- 
cal and other surrounding circumstances 
and for the safety of the property, it can- 
not affect the right of the defendant’. It 
was also stated that Bharat Singh and the 
defendant had not executed any sale deed 
in favour of the plaintiffs and so they 
could not become owners of the suit 


house. In another part of the written. 


statement, the defendant pleaded thus: 


“The plaintiffs have taken the entire 
ancestral property of the village. Still 
they are harassing the defendant due to 
avarice. The defendant and Thakur 
Bharat Singh had been doing Govern- 
ment service. So there: was always dap- 
ger of removal or confiscation of the pro- 
perty. Even if Thakur Bharat Singh might 
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have written or given his consent for 
entering the names of the plaintiffs in the 
patta in this view, it is not binding, The 
plaintiffs are at the most ‘benam?’ even 


' though the patta which is not admitted 


might be proved,” 

5. It is thus seen that the defendant 
put forward a twofold claim to the suit 
house — one on the basis of the right of 
survivorship and another on the basis of 
a joint purchase along with Bharat 
Singh. Even though in one part 
of the written statement, he declined to 
admit the existence of the patta, in para- 
graph 13 of the written statement which 
is extracted above. he put forward the 
plea that the plaintiffs were at the most 
holding the property as benamdars. He, 
however, did not claim that he was 
entitled to the property as an heir of 
Bharat Singh along with plaintiff No. 1 
and Gad Singh who would have inherited 
the estate of Bharat Singh on his death 
being his nearest heirs, 


6. In the reply, the plaintiffs denied 
that the defendant was entitled to the 
suit house as a surviving coparcener on 
the death of Bharat Singh, They, how- 
ever, pleaded that plaintiff No. 1 had 
purchased the suit house out of his im- 
come, that Bharat Singh used to love 
plaintiff No, 2 ‘as his son’ and was think- 
ing of adopting him but he died all of 
a sudden and that the defendant had 
not disclosed in his written state- 
ment the special political circumstances 
under which the names of the plaintiffs 
were entered in the patta. They denied 
that the defendant had any interest in 
the suit house. 

7. On the basis of the oral and docu- 
mentary evidence produced before him, 
the learned District Judge who tried the 
suit held that Bharat Singh had secured 
the house from the Government of Bika- 
ner for the plaintiffs with their money; 
that.the patta of the house had been 
granted by the: Patta Court in favour of 
the plaintiffs; that the plaintiffs were in 
possession of the suit house till Septem- 
ber, 1956 and that the defendant being 
their close relative was living in the 
house not on his own account but with 
the plaintiffs’ permission, The learned 
District Judge also held that the defen- 
dant had failed to prove that the suit 
house had been acquired by him and 
Bharat Singh with their joint fund. Ac- 
cordingly he decreed the suit for posses- 
sion of the house in favour of the plain- 
tiffs and further directed that the defen- 
dant should pay damages for use and oc- 
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cupation at the rate of Rs. 50/- per month 
from September 20, 1956 till the posses- 
sion of the house was restored’ to them. 
Aggrieved by the decree of the trial 
court, the defendant filled an appeal be- 
fore the High Court of: Rajasthan -in 
Civil First Appeal No. 31 of .1960. The 
High Court rejected the case of the plain- 
tiffs that the consideration for the house 
had been paid by Bharat Singh out of the 
funds belonging to them and also the case 
of the defendant that the house had been 
purchased by Bharat Singh with the aid 
of joint family funds belonging to him- 
self and.the defendant. The High Court 
held that the house had been. purchased 
by Bharat Singh out of his own money 
in the names of the plaintiffs without any 
intention to confer any beneficial interest 
on them. It further held that the suit 
house belonged to Bharat Singh and on 
his death, Gad Singh, plaintiff No. 1 and 
the defendant succeeded to his estate 
which included the suit house in equal 
shares. Accordingly in substitution of the 
decree passed by the trial court, the 
High Court made a decree for joint 
possession in favour of plaintiff No. 1, 
The rest of the claim of the plaintiffs was 
rejected. Dissatisfied with the decree of 
the High Court, the plaintiffs and the 
defendant have filed these two appeals as 
mentioned above. 


8. The principal issue which arises for 
consideration relates to the ownership of 
the suit house.. It is admitted on all 
hands that though Bharat Singh and the 
defendant were living in the suit house 
from the year 1928, it continued to be the 
property of the Maharaja of Bikaner till 
the date on which the patta (Exh. 4) was 
issued by the Patta Court of Bikaner and 
that. on the issue of the patta, the. State 
Government ceased to be its owner. It is 
also not disputed that the patta 
constituted the title deed in respect 
of the suit house and it was 
issued in the names of the plaintiffs on 
receipt of a sum of Rs. 5,000/-. On Janu- 
ary- 11, 1930, the defendant had made an 
application, -a certified copy of which is 
marked as Exhibit A-116 to the Revenue 
Minister of the State of Bikaner making 
enquiry about the price of the suit house 
on coming to know that the State Gov- 
ernment intended to sell it. After the 
above application was -made, the defen- 
Gant left the service of. the State _ of 
Bikaner and went to Banaras for studies: 
Bharat Singh who was.also an employee 
of the State Government was working as 
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the Aide-de-Camp of the Maharaja in 
1939. At the request of. Bharat Singh, an 
order was made by the Maharaja on 
May 4, 1939 sanctioning the sale of the 
suit house for a sum of Rs. 5,000/-. Ex- 
hibit A-118 is the certified copy of the 
said order. Exhibit A-120 is a certified 
copy of the order of Tehsil Malmandi 
showing that a sum of Rs. 5,000/- had. 
been deposited on behalf of Bharat Singh 
towards the price of the suit house. It 
also shows that Bharat Singh was asked 
to intimate the name of the person in 
whose favour the patta should be prepar- 
ed. Presumably, the patta was issued in 
the names of the plaintiffs as desired by 
shows 
that it was handed over on September 30, 
1940. The patta was produced before the 
trial court by the plaintiffs, 


9. By the time the patta was issued in 
the names of the plaintiffs, the mother of 
plaintiff No. 2 had died. He was about 
eight years of age in 1940 and he and his 
younger brother, Dalip Singh were under 
the protection of Bharat Singh who was a 
bachelor. They were staying with him in 
the suit house. The defendant also was 
residing in it. The plaintiffs who claimed 
title to the property under the patta in 
the course of the trial attempted to prove 
that the sum of Rs. 5,000/- which was 
paid by way of consideration for the patta 
by Bharat Singh came out of the’ jewels 
of the mother of plaintiff No. 2 which had 
come into the possession of Bharat Singh 
on her death. The plaintiff No. 2 who gave 
evidence in the trial court stated that he 
had not given any money to Bharat Singh 
for the purcahse of the house but he had 
come to know from his father, plaintiff 
No. 1 that it had been purchased with his 
money. Jaswant Singh (P. W. 2) and 
Kesri Singh (P. W. 3) to whose evidenca 
we will make a reference in some detail 
at a later stage also stated that ‘they had 
heard from Bharat Singh that the jewels 
of the mother of plaintiff No. 2 were with 
him suggesting that they could have been 
the source of the price of the house, 
Plaintiff No. 1. who could have given evi- 
dence on the above question did not enter 
the witness box. It is stated that he was 
a person of weak mind and after the 
death of Bharat Singh was behaving al- 
most like a mad man. The defendant 
stated in the course of his evidence that 
the mother of plaintiff No. 2 had gold 
jewels weighing: about 3-4 tolas only. In 
this state of evidence, it is difficult to hold. 
that the plaintifis have established that 
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the consideration for the suit house was 
paid by them. The finding of the. trial 
court that the house had been. purchased 
by Bharat Singh: for the . plaintiffs - with 


their money cannot be upheld. . The. case © 


of the defendant that the price of the suit 
‘house was paid out of the funds belonging 


to him and Bharat Singh has been reject- _ 


ed both by the trial court and the High 
Court. On going through the evidence ad- 
duced by the defendant, we feri that 
there is no-reason for us to disturb the 
concurrent findings arrived at’ hy the 
trial court and the High Court on- the 
above question. We shall, therefore, pro- 
ceed to decide the question of title on the 
basis that the consideration for the pur- 
chase of the house was paid by. Bharat 
Singh out of his own funds. . 


10. It was contended by the learned 
counsel for the defendant that since’ the 
plaintiffs had failed to establish that they 
had contributed the price paid. for the 
suit house, the suit should be dismissed 
without going into the question whether 
Bharat Singh had purchased the suit 


house with his money in .the names of. 


the plaintiffs for the benefit of . plaintiff 
No. 2. The plaint does not . disclose - the 
name of the person or persons. who 
paid the sale price of the suit- house. 
The suit is based on, the patta- standing 
‘mn: the names of the plaintiffs. In the 
written statement of the defendant, there 
was an allegation to the effect- that even 
though the patta was standing .in the 
names of the plaintiffs, they were only 
benaruidars and the real title was with 
Bharat Singh: and the defendant. The 
particulars of the circumstances which 
compelled Bharat Singh or the defendant 
to take the patta in the names of the 
plaintiffs were not disclosed although it 
was. stated that it had been done owing to 
some political and other surrounding cir- 
cumstances and for the safety.of the pro- 









ties, we are satisfied that they. knew dur- 
ing the trial of the suit that the question 
whether the transfer effected under .mder 
the pattu was a benami transaction or not 


in the appeal. before the High Court. the 
main question on which argurnaents were 
addressed. was whether the transaction 
was a-benami transaction or not. Merely 
because the plaintiffs attempted to prove 
in the trial court that the money-paid for 
purchasing the house came out of their 
funds, they cannot~in. the circumstances 

this. case. be prevented from ae 
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perty: From the evidence led by the par- 


arose for consideration in the case. Even 
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title to. the property on the basis that 
even though Bharat Singh had paid the 
therefor, plaintiff No, 2 
alone: was entitled to’the suit house, 
be made here to the 
decision of this Court in Bhagwati Pra- 
sad v. Chandramaul (1966) 2 SCR 286 
where the court observed as follows :— 


“There can be no doubt that if a party 
asks for a relief on a clear and _ specific 
ground, and in the issues or at the trial, no 
other ground is. covered either directly 
or by necessary implication, it would nof 


be open to the said party to attempt to 


sustain the same claim on a ground 
which is entirely new............ . But in 
considering the application of this doct- 
rine to the facts of the present case, it is 
necessary .to pear in mind the other 
principle that considerations of form can- 
not override the legitimate considerations 
of substance. If a plea is not spécifically 


. Made and yet it is covered by an issue by 


implication, and the parties knew that the 
said plea was involyed in the trial, then 
the mere fact that the plea was not ex- 
pressly taken in the pleadings would not 
necessarily disentitle .. party from relying 
upon it if it is satisfactorily proved by 
evidence. The general rule no doubt is 
that the relief shouid be founded on 
pleadings made by the parties. But where 
the substantial matters relating to the 
title of both parties to the suit are touch- 
ed, though indirectly or even obscurely 
in the issues, and evidence has been led 
about them, then the argument that a 

particular: matter was not expressly taken 
in the. pleadings vould be purely formal 
and technical and cannot succeed in every 


_case. What the Court has to consider in 


dealing with suck an objection is: did 
the parties know that the matter in ques- 
tion was involved in the trial, and did 
they lead evidence about it?” | 


11. -After holding that the parties to 
the said- case were not taken by surprise, 
the Court granted the relief prayed for 
by the plaintiff on the basis that the de- 
fendant was a licensee even though the 
plaintiff had pleaded in his plaint that the 
defendant. was a tenant. In the above 
case, the Court. distinguished the decision 
in. Trojan & Co. Ltd. v. Rm. N. N. Nag- 
appa Chettiar 1953 SCR 789. on which 
much reliance was placed by the learned 
counsel. for the defendant before us. In 
the: case of Trojan & Co. Ltd. (supra), 
this Court came tu the conclusion that the 
alternative claim on. which relief was 
sought was not at... al. within the 
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knowledge of the parties in the course of 
the trial. The case before us is not ` of 
that nature, 


12. In Ismail Mussajee. Mookerdum v, 
Hafiz Boo (1966) 33 Ind App 86 (PC) the 
plaintiff laid claim to a property which 
had been transferred in her name by her 
mother alleging that she had paid the pur- 
chase money to her mother. The court 
came to the conclusion that she had fail- 
ed to prove that she had paid the con- 
sideration. Still a decree was made in her 
favour holding that she had become the 
owner of the property by virtue of the 
` transfer in her favour even though con- 
sideration had not been paid by her 
since it had been established in ths case 
that her mother intended to transfer the 
beneficial interest in the property in her 
favour. This is borne out from the fol- 
lowing passage at page 95: 


“In her evidence, which was very con- 


fused, she tried to say that she paid tha? / 


purchase-money to her mother. This was 
clearly untrue, as both Courts have found, 
The fact, therefore, remains that the pro- 


perties purchased by the sale proceeds .- 


were purchased no doubt in Hafiz Boo’s 
name, but were purchased out of funds 
emanating from her mother’s estate, This 
circumstance no doubt, if taken alone, 
affords evidence that the transaction was. 
benami, but. there is, in their Lordships’ 
opinion, enough in the facts of the case to 
negative any such inference.” 


18. Moreover no plea was raised on 
behalf of the defendant before the High 
' Court in this case contending that the 
High Court should not go into the ques~- 
kion whether the transfer under the patta 
was a benamj transaction or not We,. 


- therefore, reject the above ‘contention: 


and proceed to examine whether the 
High Court was right in arriving at the 
conclusion that the plaintiffs were only 
benamidars holding the property for the 
benefit of its real owner, Bharat Singh as 
the consideration therefor had ae 
from him. 


14. Under the English law, ee real 
or personal property is purchased in the 
‘mame of a stranger, a resulting trust. will 
be presumed in favour of the person who 
is proved to have paid the purchase 
money in the character of the’ purchaser, 
- It is, however, open to the transferee to 
rebut that presumption by showing that 
the intention of the person who contribut- 
ed the purchase money was that the 
ponrenee should ‘himself acquire ` the 
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beneficial interest in the property. Thera 
is, however, an exception to the above 
rule of presumption made by the English 
law when the person who gets the legal 
title under the conveyance is either a 
child or the wife of the person who con- 
tributes the purchase money or his grand 
child, whose father is dead. The rule ap- 
plicable in such cases is known as the 
doctrine of advancement which - requires 
the court to presume that the purchase js 
for the benefit of the person in whoss 
favour the legal title is transferred even 
though the purchase money may hava 
been contributed by the father or the 
husband or the grand-father, as the case 
may be, unless such presumption is re- 
butted by evidence showing that it was 
the intention of the person who paid the 
purchase money that the transferee should 
not become the real owner of the pro- 
perty in question. The doctrine of ad- 
vancement is not in vogue in India. The 
counterpart of the English law of result- 
ing trust referred to above is the Indian 
law of benami transactions. Two. kinds 
of benami transactions are generally re- 
cognized in India. Where a person buys a 
property with his own money but in the 
name of another person without any in- 
tention to benefit such other person, the 
transaction is called benami. In that case, 
the transferee holds the property for the 
benefit of the person who has contributed 
the purchase money, and he is the real 








the intention of transferring the title ta 
the property thereunder. ~ In this case, 
the transferor continues to ee the real 
owner. The difference between the two 
kinds of benami transactions referred to 
above lies in the fact that whereas in the 
former case there is si operative transfer 
from the transferor to the transferee 


‘though the transferee holds the property 


for the benefit of the person who has con- 
tributed the purchase money, in the latter 


” case, there is no operative transfer at all 


and the title rests with the transferor 
notwithstanding the execution of the con- 
veyance, One common feature. however, 
in both these cases is that the real title 


is divorced from the ostensible title and 
they are vested in different persons. The 
question whether 4 transaction is a be- 
nami transaction or not mainly depends 
upon the intention of the person who has 
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former case and upon the intention of the 
person who has executed the conveyance 
in the latter case. The principle underly- 
` ing the former case is also statutorily re- 
cognized in Section 82 of the Indian 
Trusts Act 1882, which provides that 
where property is transferred to one per- 
son for a consideration paid or provided 
by another person and it 
such other person did not intend to pay 
or provide such consideration for the 
benefit of the transferee, the transferee 
must hold the property for the benefit of 
the person paying or providing the con- 
sideration. This view is jn accord with the 
following observations made by this Court 
in Meenakshi Mills, Madurai v. The Com- 
missioner of Income-tax, Madras 1956 
SCR 691-at p. 722 :— 


“In this connection, it is necessary to 
note that the word ‘benami’ is used to de- 
note, two classes of transactions which 
differ from each other in their legal 
character and incidents. In one sense, it 
signifies a transaction which is real, as for 
example when A sells properties to B but 
the sale deed mentions X as the purcha- 
ser. Here the sale itself is genuine, but the 
real purchaser is B, X being his benami- 
dar. This is the class of transactions which 
is usually termed as benami. But the 
word ‘benami’ is also occasionally used, 
perhaps not quite accurately, to refer to 
a sham transaction, as for example, when 
A purports to sell his property to B.with- 
out intending that, his title should cease 
or. pass to B. The fundamental difference 
between these two classes of transactions 
is that whereas in the former there is an 
operative transfer resulting in the vest- 
mg of title in the transferee, in the latter 
there is none such, the transferor con- 
tinuing to retain the title notwithstanding 
the execution of the transfer deed. It is 
only in the former class of cases that it 
would be necessary, when a dispute arises 
as to whether the person named in the 
deed is the real transferee or B, to enquire 
into the question as to who paid the con- 
sideration for the transfer, X or B. But 
in the latter class of cases, when the ques- 
ion is whether the transfer is genuine 


or sham, the point for decision would be, 


not who paid the consideration but whe- 
ther any consideration was paid.” a 


15. In Mohammad Sadiq Ali Khan v, 


Fakhr Jahan Begum (1932) 59 Ind App T, 


(PC) the facts were these: A Mahomedan 
bought an. immovable property taking the 
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conveyance in the name of his daughter 
who was five years of age, The income 
was credited to a separate account, but it 
was in part applied to purposes with 
which she had no concern. Upon her 
marriage, the deed was sent for the ins- 
pection of her father-in-law. After the 
death of the donor it was contended that 
the property was part of his estate, the 
purchase being benami. The Judicial 
Committee of the Privy Council held that 
there was a valid gift to the daughter 
because there was proof of a bona fide 
intention to give, and that intention was 
established.. In the course of the above 
decision, it was observed thus :— 

“The purchase of this property was a 
very natural provision by Baqar Ali for 
the daughter of his favourite wife, and 
though there may be no presumption of 
advancement in such cases in India, very 
little evidence of intention would be suffi- 
cient to turn the scale. The sending of the 
deed for the inspection of the lady’s 
father-in-law, which the Chief Court 
held to be established, was clearly a re- 
presentation that the property was hers, 
and their Lordships agree with the learn- 
ed Judges in the conclusion to which they 


came,” 


16. In Manmohan Das v. Mt. Ramdei 
AIR 1931 PC 175 Lord Macmillan speak- 
ing for the Judicial Committee ob- 
served: 


“In order to Jatan the question of 
the validity or invalidity of the deed of 
gift in question it is of assistance to con- 
sider : 


‘the surrounding circumstances, the 
position of the parties and their relation 
to one another, the motives which could 
govern their actions and their subsequent 
conduct.’ Dalip Singh v. Nawal Kunwar, 
(1908) 35 Ind App 104 (PC) always re- 
membering that the onus of proof rests 
upon the party impeaching the deed.” 


17. The principle enunciated by Lord 
Macmillan in the case of Manmohan Das 
(supra) has been followed by this Court 
in Jaydayal Poddar v. Mst. Bibi Hazra 
(1874) 2 SCR 90 where Sarkaria, J 
observed thus: 


“Tt is well settled that the burden of 
proving that a particular sale is benami 
and the apparent purchaser is not the real 
owner, always rests on the person assert-` 
ing it to be so. This burden has to be 
strictly discharged by adducing legal 
evidence of a definite character which 
would either directly prove the fact of 
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benami or establish circumstances unerr- 
ingly and reasonably raising an inference 
of that fact. The essence of a benami is 
the intention of the party or parties con- 
cerned; and not unoften such intention is 
shrouded in a thick veil which cannot be 
easily pierced through. But such diffi- 
culties do not relieve the person asserting 
the transaction to be benami of any part 
of the serious onus that rests on him; nor 
justify the acceptance of mere  conject- 
ures or surmises, as a substitute for 
proof. The reason is that a deed is a 
solemn document prepared and executed 
after considerable deliberation and the 
person expressly shown as the purchaser 
or transferee in the deed, starts with the 
initial. presumption in his favour that the 
apparent state of affairs is the real state 
of affairs. Though the question, whether 
a particular sale is benami or not, is 
largely one of fact, and for determining 
this question, no absolute formulae or 
acid tests, uniformally applicable in “all 
situations, can be laid down; yet in 
weighing the probabilities and for gather- 
ing the relevant indicia, the courts are 
usually guided by these circumstances: 
(1) the source from which the purchase 
money came; (2) the nature and possession 
of the property, after the purchase; (3) 
motive, if any, for giving the transaction 
a benamj colour; (4) the position of the 
parties and the relationship, if any be- 
tween the claimant and the alleged 
benamidar;,. (5) the custody of the title 
deeds after the sale and (6) the conduct of 
the parties concerned in dealing with the 
property after the sale.” 


18. The principle governing the deter- 
mination of the question whether a trans- 
fer is a benami transaction or not may be 
summed up thus: (1) The burden of show- 
ing that a transfer is a benami transaction 
lies on the person who asserts that it is 
such a transaction; (2) if it is proved that 
the purchase money came from a person 
other than the person in whose favour the 
property is transferred, the purchase is 
prima facie assumed to be for the bene- 
fit of the person who supplied the pur- 
case money, unless there is _ evidence to 
the contrary; (3) the true character of 
the transaction is governed by the inten- 
tion of the person who has contributed 
the purchase money and (4) the question 


as to what his, intention was has to be 
decided on the basis of the surrounding 
circumstances, the relationship of the 
parties, the motives governing their ac- 
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tion in bringing about the trangaction and 
their subsequent conduct, ete, 


19. Now we shall refer to the facts of 
the present case. When the suit house was 
purchased from the Maharaja of Bika- 
ner, Bharat Singh was a bachelor and he 
did not marry till his death in the year 
1955. The wife of Bhim Singh had died 
before 1939 leaving behind her two young 
children. Plaintiff No. 2 was about eight 
years old in the year 1938 and his youn- 
ger brother Dalip Singh was about two 
years old. These two children were living 
with Bharat Singh. Bhim Singh, plain- 
tiff No. 1 was almost in indigent: condi- 
tion. The defendant had by then acquired 
a degree in law and also had practised as 
a lawyer for some time, It is stated 
that the defendant had again been em- 
ployed in the service of the State of 
Bikaner. The patta was issued in the 
names of plaintiffs 1 and 2 at the request 
of Bharat Singh. Even though the defen- 
dant stated in the written statement that- 
the patta had been taken in the names of 
the plaintiffs owing to certain political 
circumstances, he had not disclosed in the 
course of his evidence those circumstances 
which compelled Bharat Singh to secure 
the patta in the names of the plaintiffs, 
though at one stage, he stated that it was 
under his advice that Bharat Singh got 
the patta in the names of the- plaintiffs, 
Bharat Singh. had no motive to suppress 
from the knowledge of the public that he 
had acquired the property. It was. suggest~ 
ed in the course of the arguments that he. 
had taken the patta in the names of the 
plaintiffs because he was in the service of 
the State. We do not find any substance 
in this submission because the property 
was being purchased from the State Gov- 
ernment itself and there was no need for 
him to shield his title from the knowledge 
of the State Government. It appears that 
Bharat Singh acquired the suit house for 
the benefit of plaintiff No. 2 for the fol- 
lowing circumstances: The first circum- 


‘stance is that the original patta had been 


handed’ over by Bharat Singh to plaintiff 
No. 2 on his passing B. Sc, Examination. 
This fact is proved by the evidence of 
plaintiff No. 2 and it is corroborated by 
the fact 'that the patta was produced by 
the plaintiffs before the Court. ïn the 
course of his evidence, the defendant no 
doubt stated that the patta had been sto- 
len by plaintiff No. 2 from. the suit house 
during the twelve days following the 
death of Bharat Singh when the keys of 


Bharat Singh’s residence had been hand+ 
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ed over to. plaintiff No. 2 by the defen- 
dant. It is-difficult-to believe the above 
statement of the defendant because of two 
circumstances — (i) that the defendant 
did not state in the written statement that 
the patta had been stolen by plaintiff No. 
2 and (ii) that within a month or two 
after the death of Bharat Singh, plaintiff 
No. 2 wrote a letter which is marked as 
Exhibit A-124 to the. defendant stating 
that the rumour which the defendant was 
_ spreading that plaintiff No. 2 had stolen 
some articles from the suit house was not 
true since whenever plaintiff No. 2 open- 
ed room or any of the almirahs of Bharat 
Singh in the suit house, Devi Singh, the 
son ofthe defendant was keeping watch 


over him. That letter has been produced. 


by the defendant and there is no refer- 
ence in it to a false rumour being spread 
about the theft of the patta by plaintiff 
No. 2. Plaintiff No. 2 however, while as- 
serting his claim to the suit house in the 
course of that letter stated that he had 
seen that the patta had been executed in 
his favour; and that the patta contained 
his name. The defendant does not appear 
to have sent any reply to Exhibit A-124 
nor did he call: upon the plaintiffs to re- 
turn the patta to him. He did not also file 
a complaint stating that the patta had 
been stolen by plaintiff No. 2. We are of 
the view that there is no reason to dis- 
believe the evidence of plaintiff No. 2 
that the patta had been handed over ta 
him by Bharat Singh on his passing the 
B. Se examination. This conduct of 
Bharat Singh establishes that it was the 
intention of Bharat Singh when he secur- 
ed the patta from the State Government 
in the names of the plaintiffs that plain- 
tiff No. 2 whom he loved should become 
the owner. It is no doubt true that the 
name of plaintiff No. 1-is also included in 
the patta, It mav have been so included 
by way of abundant caution as plaintift 
No. 2 was a minor when the patta was 
issued. The above circumstance is similar 
to the one which persuaded their Lord- 
ships of the Privy Council in the case of 
Mohammad Sadiq Ali Khan (supra) to 
hold that the property involved in that 
case belonged to the person in whose 
favour the conveyance had been execut- 


20. The second circumstance which 
supports the view that Bharat Singh in- 
tended that plaintiff No. 2 should become 
the owner of the suit. house is proved by 
the declarations made-by. Bharat Singh 
regarding the title to the suit house. Jas- 
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want Singh (P. W. 2) was a former Frime 
Minister. of the State of Bikaner. His wife 
was a cousin of plaintiff No. 1, Bharat 
Singh and the defendant. Being a close 
relative of Bharat Singh. who was aiso the 
Aide-de-Camp of the Manaraja of Bika- 
ner, he was quite intimate with Bharat 
Singh who used to discuss with him about 
his personal affairs. P. W. 2 has stated ‘in 
the course of his evidence that Bharat 
Singh thought it proper to purchase the 
house in the name of plaintiff No. 2 and 
that he intended to make plaintiff No. 2 
his heir and successor. He has also stated 
that Bharat Singh had expressed -his de- 
sire to give all his property to plaintiff 
No. 2 by a will and that he had told 
Kesri Singh (P. W. 3) just a day prior to 
his (Bharat Singh’s) death that a wii 
was to be executed. This statement of Jas- 
want Singh (P. W. 2) is- corroborated by 
the evidence of Kesri Singh (P. W. 3) 
whose wife was also a cousin of Bharat 
Singh, plaintiff No. 1 and the defendant. 
The relevant portion of the deposition of 
Kesri Singh (P. W. 3) reads thus: 


-"T came from Jaipur to Bikaner by 
train one day before the death of Bharat 


Singh and when I was returning after.a 


walk I found Bharat Singh standing at 
the gate of his house. I asked Bharat 
Singh to accompany me to my house to. 
have tea etc. Bharat Singh came with me 
to.my house. Bharat Singh told me at my 
house that he was not quite all right and 
that he might die at any time. He wanted 


‘to execute a will He further told me that 


his house really belonged .to Himmat 
Singh. It has been purchased in his name. 
He wanted to give even other property to 
Himmat: Singh. ............ By other pro- 


.perty which Bharat Singh wanted to give 


to Himmat Singh was meant Motor car, 
bank balance and the presents which he 
had. The house regarding which my talk 
took place with Bharat Singh at my nouse 
was the house in dispute.” 


21. There is no reason to disbelieve the 
evidence of these two witnesses. Their evi~ 
dence is corroborated by the deposition 
of Dr. Himmat Singh (D. W. 6) who was 
the Secretary of a Club in Bikaner of 
which Bharat Singh was a member. He 
was examined by the defendant himself 
as his witness. In the course of his cross~ 
examination, Dr. Himmat Singh (D. W.8) 
referred to what Bharat Singh had told 
him a few months prior to his death The 
substance of his deposition is found in the 
judgment of the trial court, the relevant 
portion of which reads thus: ` 
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"D. W. 6. Dr. Himmat Singh is the 
Secretary of the Sardul Club, Bikaner. He 
is the Senior Eye Surgeon in the Gov- 
ernment Hospital, Bikaner. He has stated 
that Bharat Singh was the member of 
Sardul Club. A sum of Rs. 425/6/- remain- 
ed outstanding against him till the year 
1955. This amount was received on 28-10- 
1955. He has said that he does not know 
who deposited this amount. On the merits 
of the case, he has stated that he intimate- 
ly knew Bharat Singh and members of 
his family. Bhim Singh and his sons 
Himmat Singh and Dalip Singh used to 
live in this house. Bharat Singh took this 
house for Bhim Singh and Himmat Singh. 
Four months before his death, Bharat 
Singh told the witness that he had already 
taken the house for Bhim Singh and 
Himmat Singh and that whatever | else 
would remain with him shall go to them. 
Dr. Himmat Singh refutes the defendant’s 
stand and supports the plaintiff's case.” 


22. It was armed on behalf of the de- 
fendant that there is some variation be- 
tween the deposition of Dr. Himmat Singh 
(D. W. 6) and the above passage found in 
the judgment of the trial court and that 
the evidence of D. W. 6 should not be 
believed as he had turned hostile. The 
deposition of Dr. Himmat Singh (D. W. 6) 
was read out to us. It was also brought to 
our notice that an application had been 
made by the defendant to treat D. W. 6 
as hostile and that it had not been grant- 
ed by the trial court. Even though there 
is a slight variation between what is stat- 
ed by D. W. 6 and what is contained in 
the judgment of the trial court with re- 
gard to certain details, we do not feel that 
the said variation is of any substantial 
nature. The evidence of D. W. 6 suggests 
that Bharat Singh was of the view even 
during his lifetime that the suit house 
belonged to plaintiffs and not to himself. 
Even though an application had been 
made by the defendant to treat D. W. 6 as 
hostile, we feel that this part of the evi- 
dence of D. W. 6 cannot be rejected on 
that ground since it is consistent with the 
evidence of Jaswant Singh (P. W. 2) and 
Kesri Singh (P. W. 3). 


23. It is seen from the judgment of 
the High Court that the effect of the 
‘statement of Kesri Singh (P. W. 3) in his 
deposition that Bharat Singh had told 
him that the suit house was the property 
of plaintiff No. 2 has not been considered. 
The High Court while dealing with the 
evidence of Jaswant Singh (P. W..2) and 
Kesri Singh (P. W. 3) laid more emphasis 
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on those parts of their evidence where 
there was a reference to the alleged utili- 
sation of the jewels or moneys belonging 
to the plaintiffs by Bharat Singh for the 
purpose of acquiring the suit house. 
The High Court has also ob- 
served in the course of its judgment that 
neither of them had stated that Bharat 
Singh had told them that he was purchas- 
ing or had purchased the suit house as a 
gift to Bhim Singh and Himmat Singh. 
The above observation does not appear to 
be consistent with the evidence of Kesri 
Singh (P. W. 3) discussed above. 

24, It was, however, contended on be- 
half of the defendant. that the statement 
made by Bharat Singh in the year 1955 
could not be accepted as evidence in 
proof of the nature of the transaction 
which had taken ‘place in the year 1940, 
It was contended that the question whe- 
ther a transaction was of a benami nature 
or not should be decided on the basis of 
evidence about facts which had taken 
place at or about the time of the transac- 
tion and not by statements made several 
years after the date of the transaction. In 
support of the above contention, the 
learned counsel for the defendant. relied 
on the decision of the House of Lords in 
Shephard v. Cartwright 1955 AC 431. The 
facts of that case were these: In 1929, a 
father with an associate, promoted seve- 


ral private companies and caused 
a large part of the shares, for 
which he subscribed, to be allot- 


ted in varying proportions to his 
three children, one of them being. then an 
infant. There was no evidence as to the 
circumstaces in which the allotments 
were made. The companies were success- 
ful and in 1934 the father and his asso- 
ciate promoted a public company which 
acquired the shares of all the companies, 
The children signed the requisite docu- 
ments at the request of their father with- 
out understanding what they were doing, 
He received a cash consideration and at 
various times sold. and received the pro- 
ceeds of sale of, their shares in the new 
company. He subsequently placed to the 
credit of the children respectively in sepa- 
rate deposit accounts the exact amount 
of the cash consideration for the old shares 
and round sums in each case equivalent 
to the proceeds of sale of the new shares. 
Later he obtained the children’s  signa- 
tures to documents, of the contents of 
which they were ignorant, authorising 
him to withdraw money from these ac- 
counts and without their knowledge ha 
drew on the accounts, which were by the 
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end of 1936 exhausted, part of the sums 
withdrawn being dealt with for the bene- 
fit of the children but a large part re- 
maining unaccounted for. He died in 
1949. In the action filed against his ex- 
ecutors, it was contended by them that 
the subsequent conduct of the father 
showed that when the shares were got al- 
lotted by him in the names of the child- 
ren in 1929, he did not intend to make 
them the real owners of the shares and 
that the presumption of advancement had 
been rebutted. This contention was met 
by the plea that the subsequent conduct 
of the father in dealing with the shares as 
if they were his own could not be relied 
upon either in his favour or in favour of 
his representatives, executors and ad- 
ministrators to prove that he had no in- 
tention to create any beneficial interest in 
his children in the shares in question 
when they were obtained. On these facts, 
the House of Lords held that the subse- 
quent acts and declarations of the father 
could not be relied upon in his favour or 
in favour of his executors to rebut the 
presumption of advancement. Viscount 
Simonds in the course of his judgment ob- 
served thus: 


“My Lords, I do not distinguish between 
the purchase of shares and the acquisi- 
tion of shares upon. allotment, and I 
think that the law is clear that on the one 
hand where a man purchases shares and 
they are registered in the name of a 
stranger there is a resulting trust in 
favour of the purchaser; on the other 
hand, if they are registered in the name 
of a child or one to whom the purchaser 
then stood in loco parentis, there is no 
such resulting trust but a presumption of 
advancement. Equally it is clear that the 
presumption may be rebutted but should 
not, as Lord Eldon said, give way to 
slight circumstances; Finch v. Finch, 
(1808) 15 Ves. 43. 


It must then be asked by what evidence 
can the presumption be rebutted, and it 
would, I think, be very unfortunate if any 
doubt were cast {as I think it has been 
by certain passages in .the judgments 
under review) upon the well-settled law 
on this subject. It is, I think, correctly 
stated in substantially the same terms in 


every textbook that I have consulted and ` 
supported by authority extending over a 
long period of time. I will take, as an 


example, a passage from Snell’s Equity, 
24th ed.. p. 153, which is as follows: . 
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“The acts and declarations of the par- 
ties before or at the time of the purchase, 
or so immediately after it as to constituta 
a part of the transaction, are admissible 
in evidence either for or against the party 
who did the act or made the declaration. 
But subsequent declarations are 
admissible as evidence only against the 
party who made them, and not in his 
favour.” 


Kan Singh 


25. The above passage, we are of the 
view, does not really assist the defen- 
dant in this case. What was held by the 
House of Lords in the case of Shephard 
(supra) was that the presumption of ad- 
vancement could be displaced only by a 
statement or conduct anterior to or con- 
temporaneous to the purchase nor could 
any conduct of the children operate 
against them as admissions against 
their interest as they acted with- 
out the knowledge of the facts. In the 


` instant: case, we are concerned with the 


conduct and declarations of Bharat Singh 
subsequent to the transaction which were 
against his interest. The evidence regard- 
ing such conduct and declarations is not 
being used in his favour but against the 
legal representative of Bharat Singhie. 
the defendant who would have becoma 
entitled to claim a share in the suit house 
if it had formed part of his estate. Such 
conduct or declaration would be admissi- 
ble even according to the above decision 
of the House of Lords in which the state- 
ment of law in Snell’s Equity to the effect 
‘but subsequent declarations are admis- 
sible as evidence only against the party 
who made them, and not in his favour’ ig 
quoted with approval. The declarations 
made by Bharat Singh would be admis- 


- sible as admissions under the provisions 


of the Indian Evidence Act being state- 
ments made by him against his prCn ey 
tary interest under Section 21 and Sec- 
tion 32 (3) of the Indian Evidence Act. 


. 26. The defendant cannot also derive 
any assistance from the decision of this 
Court in Bibi Saddigqa Fatima v. Sayed 
Mohammad Mahmood Hasan (1978) 3SCR 
886. The question before the Court in the 
case of Bibi Saddiqa Fatima (supra) was 
whether a property which had been pur- 
chased by a husband in his wife’s name 
out of the fund belonging to a waaf of 


-which he was a Mutawalli could be claim- 


ed by the wife as her own property. This 
Court held that the wife who was the 
ostensible owner could not be treated as a _ 
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real owner having regard to the fact that 
the purchase money had come out of a 
fund belonging to a waqf over which 
her husband who was the Mutawalli had 
no uncontrolled or absolute interest. In 
reaching the above conclusion, this Court 
observed thus: i 


“We may spain emphasize ‘that in a 
case of this nature, all the aspects of the 
benami law including the question of 
burden of. proof cannot justiflably be ap- 
plied fully. Once it is found, as it has 
been consistently found, that the property 
was acquired with the money of the 
waqf, a presumption would arise that the 
property is a waqf property irrespective 
of the fact as to in whose name it was 
acquired. The Mutawalli by transgressing 
the limits of his power and showing un- 
due favour to one of the beneficiaries in 
disregard to a large number of other 
beneficiaries could not be and should not 
be permitted to gajn advantage by this 
method for one beneficiary which in sub- 
stance would be gaining advantage for 
himself. In such a situation it will not be 
unreasonable “to say — rather it would 
be quite legitimate to infer, that it was 
for the plaintiff to establish that the pro- 
perty acquired was her personal property 
and not the property of the waqf.” 


27. It was next contended that the de- 
fendant had spent: money on the repairs 
and reconstruction of the building subse- 
quent to the date of the patta and that 
therefore, he: must be held to have ac- 
quired some interest in it. We have gone 
through the evidence bearing on the 
above question. We are satisfied that the 
defendant has not established that he had 
spent any money at all for construction 
and repairs. 
money in that way with the knowledge 
of the actual state of affairs, it would nof 
in law confer on the defendant any pro- 
prietary interest in the property. 


28. It is also significant that neither 
Gad Singh during his lifetime nor his 
children after his death have laid any 
claim to a share in the suit house which 
they were entitled to claim along with the 
defendant if it-was in fact a part of the 
estate of Bharat: Singh. Their conduct 
also probabalises the case of the plaintiffs 
that Bharat- Singh did not intend to re- 
tain for himself any interest in the suit 
house. 

29. On the material ‘placed before us, 
we are satisfied that the transaction under 
which the patta was obtained was not a 
benami transaction and that Bharat Singh 
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possession of the suit house’ to 


Even if he has spent some . 
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had acquired the suit house with his 
money with the. intention of constituting 
plaintiff No. 2 as the absolute owner: 
thereof. Plaintiff No. 2 is, therefore, entiti- 
ed to a decree for pees of the suit 
house. 


36. The trial Court passed a decree 
directing the defendant to pay damages 
for use and occupation in respect of the 
suit house at the rate of Rs: 50/- per 
month from September 20, 1956 till the 
possession of the house was delivered to 
the plaintiffs. The operation of the 
decree of the trial Court was stayed by 
the High Court during the pendency of 
the appeal before it. In view of the 
decree passed by the High Court, the 
defendant has continued to be in posses- 
sion of the suit house till now. Nearly 
twenty years have elapsed from the date 
of the institution ‘of the suit. In the 
circumstances, we are of the view ‘hat 
the defendant should be directed to pay 
mesne profits at the rate of Rs. 50/- per 
month till today and that an enquiry 
should be made by the trial Court under 
Order 20, Rule 12 of the Code of Civil 
Procedure to determine the mesne profits 
payable by the defendant hereafter till 
the date of delivery of possession. 


31. In the result, the decree passed by 
the High Court is set aside and a decree is 
passed directing the defendant to deliver 
plaintiff 
No. 2 and to pay mesne profits to him at 
the rate of Rs. 50/- per month from 
September 20, 1956 till today and also to 
pay future mesne profits as per decree to 
be passed’ by the trial Court under 
Order 20, Rule 12 of the Code of “ivil 
Procedure. 7 
32. For the foregoing reasons, Civil 
Appeal No. 626 of 1971 is accordingly al-. 
lowed with costs throughout. Civil Ap- 
peal No. 629 of 1971 is dismissed but 

wagu costa, 
Order accordingly, 
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(61 of 1957), S. 3 — Delhi Development 
Authority — Petition under Art. 32 
against authority — Petitioners grievance 
that authority was not entitled to : give 
discriminatory treatment by collecting 
surcharge as component of price in sale 
of flats constructed under MIG Scheme 
=- While determining price of flats au- 
thority acts purely in executive capacity 
~~ State or its agents entering into con- 
tractual field —— Relations are not govern- 
ed by constitutional provisions — No 
question arises of violation of any con» 
stitutional provision including Art. 14 — 


Jurisdiction of Supreme Court under 


Art. 32 — Not intended to facilitate 
avoidance of obligations voluntarily in- 
curred. AIR 1977 SC 1496 and AIR 1975 
SC 1121, Foli. (Para 8) 


(B) Constitution of India, Arts. 14 and 
12 — Delhi Development Act (61 of 1957), 
Ss. 3, 3 (3) (b), 57, 58 and 59 — Delhi De- 
velopment Authority (Management and 
Disposal of Housing Estates) Regulations 
(1968), Regulations 2 (13), 59 — Delhi 
Development Authority levying sur- 


charge as component of disposal price of 


flats in certain area under certain scheme 
—- Levy whether discriminatory —- Au- 
thority not bound to offer flats income- 
groupwise according to uniform price 
formula ignoring factors of price struc- 
ture — Price determinants basis for clas- 
sifications of flats — Offering flats to 
Government for staff quarters at less 
price if discriminatory — Regulations 
whether spell formula for price determi- 
nation on basis of ‘no profit no loss’ — 
Delegation to Vice-Chairman to levy sur- 


charge as component of disposal price — 


Delegation if valid. 


The Delhi -Develpoment Authority hav- 
ing the trappings of a State might be 
covered by-the expression ‘other author~ 
ity’ in Art. 12 and would certainly be 
precluded from according discriminatory 
treatment to persons offering to pur- 
chase flats in the same scheme. Those 
who opt to take flats in a particular in- 
comewise area-wise scheme in which all 
flats came up together as one project, 
may form a class and any discriminatory 
treatment in the same class may attract 
Art. 14. But to say that throughout its 
course of existence the authority would 
be bound to offer flats income-group-~ 
wise according to the same price formula 
is to expect the authority to ignore time, 
situation, location and other relevant 
factors which all enter the price struc- 
ture. In price fixation executive has a 
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, wide discretion and ‘is only answerable 


provided there is any statutory. control. 
over its policy of price fixation and it is 
not the function of the Court to sit in 
judgment over such matters of econo- 
mic policy as must be necessarily left to 
the Government of the day to decide. 
The experts alone can work out the 
mechanics of price determination; Court 
can certainly not be expected to decide 
without ‘the assistance of the experts. 
AIR 1978 SC 1296, Rel. on. (Para 9) 
Price of land, building material, labour 
charges- and cost of transport, quality 
and availability of land, supervision and 
management charges are all variable fac- 
tors that enter into price fixation. Their 
cost varies time-wise, place-wise, avail- 
ability-wise. All these uncertain factors 
cannot be overlooked for the purpose of 
classification. Therefore, it is not possi- 
ble to hold that allottees of flats in MIG 
scheme at any place and executed at any 
time will form one class for the purpose 
of pricing policy. Only valid basis for 
classification would be income-wise, area- 
wise, time-wise, scheme-wise, meaning 
all flats constructed at or about the same 
time in same area in one project for 
particular income-proup will form a 
class, And there is no _ discrimination 
amongst them. AIR 1974 SC 1300, Rel. 
on. (Para 9) 
In this country where weaker and 
poorer sections are unable to enjoy the 
basic necessities, namely, food, shelter 
and clothing, a body like the authority 
undertaking a comprehensive policy of 
providing shelter to those who cannot 
afford to have the same in the competi- 
tive albeit harsh market of demand and 
supply nor can afford it on their own 
meagre emoluments or income, a little 
more from those who can. afford for the 
benefit of those who need succour, can 
by no stretch of imagination attract Arti- 
cle 14. People in the MIG can be charg- 
ed more than the actual cost price so as 
to give benefit to allottees of flats in 
LIG, Janata and CPS. It is a well recog- 
nised policy underlying tax law that the 
State has a wide discretion in selecting 
the persons or objects it will tax and 
that the statute is not open to attack on 
the ground that it taxes some - persons 
or objects and not others. It is only when 
within the range of its selection the law 
operates. unequally, and this cannot be 
justified on the basis of a valid classifi- 
cation, that there would be a violation 
of Art, 14, AIR 1962 SC 1733, Rel. on. 
= (Para 10) 
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The regulations styled as the Delhi 
Development Authority (Management 
and Disposal of Housing Estates) Regu- 
lations, 1968, are framed in exercise of 
the powers conferred by S. 57 and were 
laid before the Houses of Parliament as 
required by S. 58. Disposal price has 
been defined in Regulation 2 (13) to mean 
in relation to a property such price as 
may be fixed by the authority for such 
property. There is not the slightest or 
even a remote reference to ‘no profit no 
loss’ formula for determining the cost 
price. A quick survey of the Regulations 
do not spell out any formula for price 
determination on the basis of ‘no profit 
no loss’. Regulations, however, on the 
contrary indicate that the power to de- 
termine the disposal price is vested in 
the authority and as price has been fix- 
ed by the delegate of the authority even 
if it is inclusive of surcharge it cannot 
be said that it runs counter to the de- 
clared policy of the authority. 

(Para 12) 

Project-wise price fixation cannot be 
dubbed as arbitrary or discriminatory 
in comparison with other projects at dif- 
ferent places. (Para 13) 

Government ordinarily is in a class 
by itself and its needs of staff quarters 
deserve to be met in larger public in- 
terest. The complaint therefore that in 
the flats handed over to the Govern- 
ment of India for meeting their staff 
quarters no surcharge was levied as 
component of sale price is without merits, 

(Para 19) 


From S. 3 (3) (b) of the Delhi Deve- 
lopment Act and Regn. 3 of the Delhi De- 
velopment Authority (Management and 
Disposal of Housing Estates) Regulations, 
1968, it is clear that the Vice-Chairman 
who is the whole time officer and the 
Chief Executive of the authority has, 
subject to general guidance and resolu- 
tions of the authority, to administer the 
regulations and under Regulation 59 he 
can delegate the functions to any officer 
of the authority. Once the power to dele~ 
gate is given by the Regulations the 
challenge to validity on the ground of 
delegation must fail. l (Para 18) 

The scheme of regulations and the pro- 
visions contained in Regulation 3 read 
with S. 59 clearly envisages delegation 
of powers. It is, therefore, idle to con- 
tend that the Vice-Chairman has no au- 
thority to levy the surcharge as compo- 
nent of disposal price of flats. 

T (Para 17) 
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Cases Referred: Chronological Paras 


(1979) 1 SCR 845: AIR 1979 SC 321 9 


(1978) 3 SCR 293: AIR 1978 SC 1296: 
1978 Cri LJ 1281 9 
(1977) 3 SCR 249: AIR 1977 SC 1496 8 
(1975) 3 SCR 254: AIR 1975 SC 1121: 
1975 Tax LR 1569 $ 
(1974) 3 SCR 760: AIR 1974 SC 1300: 
1974 Lab IC 841 9 
(1963) 1 SCR 404: AIR 1962 SC 1733 10 
Dr. Y. S. Chitale, Sr. Advocate (Mr. 
R. B. Datar, Advocate with him) in 
W. P. No. 4660 of 1978 and Mr. F. S&S 
Nariman, Sr. Advocate .(M/s. B. Datta 
and Mr. K. K. Manchanda, Advocates 
with him) in W. P. No. 562 of 1979, for 
Petitioners: Dr. L. M. Singhvi, Sr. Ad- 
vocate (M/s. Sardar Bahadur Saharya, 
Vishnu Bahadur Saharya and L. K. 
Pandey, Advocates with him), for Re- 
spondent No. 1 in both W. P. Nos. 

DESAI, J.:— Allottees of flats, con- 
structed by the Delhi Development Au- 
thority (Authority’ for short), located at 
Rajouri Garden, Prasad Nagar and Law- 
rence Road comprised in Middle Income 
Group scheme, question the decision of 
first respondent (Delhi Development Au- 
thority) to collect surcharge as part of 
the sale price of each flat from each of 
them as unauthorised and discriminatory 
in character, in these two petitions under 
Article 32 of the Constitution. Both the 
petitions raise identical contentions and 
it was said that Writ Petition No. 562 of 
1979 is more comprehensive in character 
and, therefore, the facts alleged herein 
may be taken as representative in char- 
acter. They may be briefly stated. 

2. Delhi Development Authority was 
set up under the Delhi Deveropment Act, 
1957. The Act was enacted to provide 
for the development of Delhi according 
to plan and for matters ancillary there- 
to and for carrying out the objects un- 
derlying the Act, the Authority has pre~ 
pared Master and Zonal Development 
Plans for Delhi With a view to easing 
the acute housing problems in the capi- 
tal city the Authority undertakes con- 
struction of dwelling units for people 
belonging to different income groups styl- 
ed as Middle Income Group (‘MIG’ for 
short), Low Income Group (‘LIG’ for 
short), Janta and Community Personnel 
Service (‘CPS’ for short), In 1971 the 
Authority commenced registration of in- 
tending applicants desirous of having a 
dwelling unit in different income groups. 
Some of the petitioners got themselves 
registered with the authority in accord- 
ance with the terms and conditions laid 
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down by it...and made the initial deposits 
as required by the terms and conditions. 
Petitioners had applied and .got them- 
selves registered for allotment of flats 
in MIG scheme situated at Lawrence 
Road. As the number of available flats 
in this scheme were less than the num- 
ber of allottees registered, lots were 
drawn and the petitioners were inform- 
ed that they have been allotted flats and 
that each of them should deposit the 
amount mentioned in the letter of allot- 
ment. It appears that the petitioners paid 
the amount they were called.upon to pay 
and a flat was allotted to each of them 
and they have entered into possession. 
Petitioners now contend that the Au- 
thority being a statutory body formed 
with an object of working on ‘no profit 
no loss’ basis and having prescribed a 
formula for working out the cost price 
of flats has levied and collected a sur- 
charge from each of the petitioner. Ac- 
cording to the petitioners the cost price 
‘worked out in accordance with the for- 
mula prescribed by the Authority, cost 
of each flat would be between Rupees 
51,800/- and 55,600/- depending upon the 
area, extra balcony etc. However, each 
one of them had to pay between Rupees 
56,000-/- to Rs. 60,000/- and that ac- 
cording to the petitioners a surcharge 
varying from Rs. 3,400/- to Rs. 6,000/- 
for a flat has been illegally and unlaw- 
fully collected by way of premium. or 
profit. It is further alleged that the Au- 
thority has not levied and collected such 
surcharge from other allottees of flats 
in some other MIG Schemes and that this 
action of levying and collecting sur- 


charge is violative of Art. 14 inasmuch’ 


as. persons belonging to the same class, 
namely, allottees of flats in MIG scheme 
have been unequally treated. It is also 
alleged that there was no valid or under- 
standable justification for levying and 
collecting surcharge as price of flats 
comprised in MIG Schemes, between 
1976 and 1977, and that from May 10, 
1978, this unauthorised surcharge has 
been abolished. Petitioners also contend 
that the assertion of the Authority that 
this surcharge was levied and collected 
with a view to financing housing projects 
for lower income groups, Janta and CSP 
dwelling units so as to provide these 
- weaker sections of the society, houses at 
a price lower than cost price with a view 
to making them affordable by such mem- 
bers of the weaker sections of the society, 
is belied by facts undisputed and that 


the whole attempt of the Authority, in 


“Premji Bhai v. Delhi 


Development Authority S.C. 741 


violation of its avowed policy, was to 
make profit by: levying such illegal sur- 
charge. The petitioners, therefore, pray- 
ed for issue of a writ or order or direc- 
tion declaring the levy of surcharge as 
illegal and unconstitutional and for a 
direction for refund thereof together 
with the interest at the rate of 12% per 
annum from the date of levy and col- 
lection till the date of refund. 


3. In the cognate petition the peti- 
tioners are allottees of flats situated at 
Prasad Nagar and Rajouri Garden under 
MIG scheme and they complain that in 
their case surcharge varies from Rupees ` 
19,200 to Rs. 22,500. 


4. Respondents to the petition are 
Delhi Development Authority, No. 1 and 
Chairman and Vice-Chairman of the 
Authority, Nos. 2 and 3 respectively. In 
Writ Petition No. 4669/78 the Authority 
is respondent No. 1 and Union of India, 
respondent No, 2. Petitions were mainly 
contested by and on behalf of the Au- 
thority. 


‘5. The Delhi Development Act, 1957 
(‘Act’ for short), was enacted as its long 
title shows with a view to providing for 
the development of Delhi according to 
the plan and for arresting haphazard 
growth and for matters ancillary there- 
to. It envisages the setting up of an 
Authority to be styled as Delhi Develop- 
ment Authority which would be a body 
corporate by the name aforesaid having 
perpetual succession and a common seal 
with power to acquire, hold and dispose 
of property, both movable and immov- 
able, and to ‘contract and shall by the 
Said name, sue and be sued. The compo- 
sition of the Authority is set out in sub- 
section (iii) of S. 3. Amongst others, Ad- 
ministrator of Union Territory of Delhi 
would be an ex-officio Chairman and a 
Vice-Chairman to be appointed by the 
Central Government. The Vice-Chairman 
may be either a whole-time or part-time 
officer as the Central Government may 
think fit. Section 5 contemplates the 
constitution of an Advisory Council for 
the purpose of advising the Authority 
on the preparation of the master plan 
and on such matters relating to the plan- 
ning of development or arising out of or 
in connection with the administration of 
the Act. Section 5A which was added by 
amending Act 56 of 1963 confers power 
on the Authority to constitute as many 
committees consisting wholly of mem- 
bers or wholly of other persons or part-. 
ly of members and partly of other per- 
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sons and for such purpose or purposes 
as it may think fit. Chapter I-A which 
was inserted by the Amending Act of 
1963 confers power for -modification of 
the master plan once! prepared. Chapter 
IV provides for development of lands. 
Chapter V confers power on the Central 
Government to acquire land for the pur- 
poses of development or for any other 
purpose under the Act under the provi- 
sions of the Land Acquisition Act, 1894, 
and further authorises the Central Gov- 
ernment to transfer the land so acquired 
to the Authority. Chapter VI provides 
- for finances and audit of the accounts of 
the Authority. Chapter VII provides for 
supplemental and miscellaneous provi- 
sions, Section 52 confers power on the 
Authority to delegate any power exercis- 
able by it under the Act, except the 
power to make regulations, on such off- 
cer or local authority or committee con- 
stituted under S. 5A as may be mention- 
ed, by a notification to be published in 
the official Gazette in such cases and 
subject to such conditions, if any, as 
may be specified therein. One more sec- 
tion of which notice should be taken is 
S.: 57 which confers power on the Au- 
thority with the previous approval of 
the Central Government. by notification 
in the Official Gazette to make regula- 
tions consistent with the Act and the 
rules made thereunder to carry out the 
purposes of this Act. Sub-sec. (2) pro- 
vides that until the Authority is estab- 
lished under the Act any regulation 
which may be made under sub-~sec. (1) 
may be made by the Central Govern- 
ment and any regulation so made may 
be altered or rescinded by the Authority 
in exercise of its powers. under sub-s. (1). 
Section 58 makes it obligatory to lay 
every rule and regulation made under 
this Act before each House. of Parlia- 
ment in session for a period of 30 days 
and subject to any alteration or modifi- 
cation therein the rule or regulation shall 
after expiry of the prescribed period 
mentioned have effect only in such mod- 
ifed form or be of no effect as the case 
may be, so however that any such mod- 
ification or annulment shall be without 
prejudice to the validity of anything pre- 
viously done under the rule or regula- 
tion. 


6. Petitioners belong to MIG, each of 
whom registered himself as an intending 
applicant for a flat in MIG scheme and 
each of whom has been allotted a flat 
either in Rajouri Garden, Prasad Nagar 
or Lawrence Road. Number of persons 
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desirous of having a flat registered with 
the Authority far outnumbered the avail- 
able flats with the result that lots had 
to be drawn and the lucky ones got a 
letter of allotment to pay the price set 
out in the brochure in respect of each 
scheme and to obtain a flat. Each peti- 
tioner had paid the price and has enter- 
ed into possession of the allotted flat. 
All the petitioners now contend that the 
Authority has levied and collected a sur- 


‘charge as part of purchase price of flat 


arbitrarily and without the authority 
of the law and has collected the same 
from them in violation of its object of 
functioning on ‘no profit no-loss’ basis 
They 
further contend that they'-have been sub- 
jected to discriminatory treatment in 
contravention of Art. 14 of the Constitu- 
tion: inasmuch as no surcharge has been 
collected from allottees of flats in MIG 
schemes prior to November 1976 and 
subsequent to January 1977 except these. 
three schemes and one Wazirpur MIG 
scheme. Further, no other MIG scheme 
flats have been subjected to such unau- 
thorised levy of surcharge. It is pointed 
out that the levy of surcharge has been 
scrapped in 1978. The petitioners con- 
tend that levy of surcharge has no nexus 


to the object for which the Authority 
was set up, namely, providing housing 
accommodation at reasonable price by 


the Authority whose declared policy is 
‘no profit no loss’. It was said on behalf 
of the petitioners that even if the Au- 
thority was set up for providing housing 
accommodation to the people in different 
income groups (keeping. in view -their 
financial capacity/affordability) yet a sta- 
tutory body like the Authority operating 
on ‘no profit no loss’ basis must have a 
scientifically prescribed formula for work- 
ing out its price structure and that 
must be uniformly applied to all those 
who apply for flats and to whom they 
are allotted and such a statutory Au- 
thority cannot discriminate in working 
out the disposal price of the flats by in- 
cluding surcharge in respect of some 
MIG schemes within a certain specified 
period, a surcharge not authorised by 
law and not sanctioned by the Authority 
as a component of price and unknown 
to pricing of flats, while others similarly 
situated and similarly circumstanced 
and belonging to the same income group 
enjoyed the benefit of getting flats at 
cost price and, therefore, petitioners 
have been accorded discriminatory treat- 
ment in the matter of price of flats al- 
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lotted to them. - Petitioners, therefore, 
contend that even. if they applied . for 
flats and got registered’ and were offer- 
ed flats and accepted the same at the 
price stated in the brochure and: even if 
it has resulted in a-concluded contract 
yet the Court should not turn a ~ blind 
eye ‘to such gross discrimination by a 
statutory authority charged with a duty 
to provide housing accommodation act- 
ing on the declared policy of ‘no profit 
no loss’. It was simultaneously contended 
that the Vice-Chairman of the Authority 
authorised to determine the prices of 


flats in each income group has not made. 


any order or has not given any direction 
for levying surcharge and that the levy 
of surcharge was wholly unauthorised. 

7. A preliminary objection was rais- 
ed by the Authority that the petitions 
are not maintainable under Art. 32 of 
the Constitution inasmuch as the peti- 
tioners have not come to the Court for 
enforcement of a fundamental right con- 
ferred upon the petitioners under Part HI 
of the Constitution but the petitioners 
invoked. jurisdiction of this Court for a 
relief of re-opening concluded contracts, 
It was also submitted that if the Court 
accepts the contention of the petitioners 
they would derive an unfair advantage 
over others who may not have applied 
for flats because of the price set out in 
the brochure and if surcharge is ex- 
cluded they may have applied for flats 
at a lower price and, therefore, also the 
Court should not entertain the petitions. 


8. Though we are not inclined.to re- 
ject the petitions on this preliminary ob- 
jection as we have heard them on merits 
it is undeniable that camouflage of Arti- 
cle 14 cannot conceal the real purpose 
motivating these petitions, namely, to 
get back a part of the purchase price of 
flats paid by the petitioners with wide 
open eyes- after flats have been securely 
obtained and petition to this. Court wun- 
der Art. 32 is not a proper remedy nor 
is this Court a proper forum for re-open- 
ing the concluded contracts with a view 
to getting back a part of the purchase 
price paid and the benefit taken. The 
undisputed facts are that petitioners `of- 
fered themselves for ‘registration for al- 
lotment of flats that may be constructed 
by the- Authority for MIG scheme. After 
the registration and when the flats were 
constructed > and ‘ready for occupation 
brochures were issued by. the Authority. 
One such brochure for allotment of MIG 
flats in Lawrence Road residential sche- 
me is. Annexure Rl. This. brochure 
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specifies the terms and conditions in- 
cluding price on which. flat will be of- 
fered. It also reserves the right to sur- 
render or cancel the registration, -the 
mode and method of paying the price, 
and handing over the possession. There 
is an application form annexed to the 
brochure. Annexure ‘A’ to the brochure 
sets out the price of flat on the ground 
floor, first floor and second floor respec- 
tively. It sets out the premium amount 
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payable for land as also the total cost 
in respect of the flats on the ground 
floor; first floor and second floor. The 


statement also shows the earnest money 
deposited at the time of the registration 
and the balance payable. It is on the 
basis of these brochures that the appli- 
cants applied for the flats in Lawrence 
Road and other MIG schemes. They knew 
and are presumed to know the contents 
of the brochure and particularly the 


price payable. They offered to 
purchase the flats at the price 
on which the Authority offered to 


sell the same, After the lots were drawn 
and they were lucky enough to be found 
eligible for allotment of flats, each one 
of them paid the price set out in the bro- 
chure and took. possession of the flat, 
and thus sale became complete. There 
is no suggestion that there was a mis- 
statement or incorrect statement or any 
fraudulent concealment in the informa- 
tion supplied in the brochures published 
by the Authority on the strength of 
which they applied and obtained flats. 
How the. seller works out his price is a 
matter of his own choice unless it is sub- 
ject to statutory control. Price of pro- 
perty is in the realm of contract between 
a seller and buyer. There is no obliga- 
tion on the purchaser to purchase the 
flat at the price offered. Even after re- 
gistration the registered applicants may 
opt for other schemes.. His right to 
enter into other scheme opting out of 
present offer is not thereby jeopardised 
or negatived and applicants so outnum- 
bered the available flats that lots. had 
to be drawn. With this background the 
petitioners now contend that the Author- 
collected surcharge as compo- . 
nent of price which the Authority was 
not authorised or entitled to collect. 
Even if there may be any merit in this 
contention, though there is none, such 
a relief of refund cannot be the subject- 
matter of a petition under Art. 32. And 
Art. 14 cannot camouflage the real bone 
of contention. Conceding for this submis- 


sion that the Authority has the trappings 
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of a State or would be comprehended in 
‘other authority’ for the purpose of Arti- 


cle 12, while determining price of flats- 


constructed by it, it acts purely in its ex- 
ecutive capacity and “is bound by the 
obligations which dealings of the State 
with the individual citizens import into 
every transaction entered into in the ex- 
ercise of its constitutional powers. But 
after the State or its agents have enter- 
ed into the field of ordinary contract, 
the relations are no longer governed by 
the constitutional provisions but by the 
legally valid contract which determines 
rights and obligations of the parties inter 
se. No question arises of violation of 
Art. 14 or of any other constitutional 
provision when the State or its agents, 
purporting to act within this field, per- 
form any act. In this sphere, they can 
only claim rights conferred upon them 
by contract and are bound by the terms 
of the contract only unless some statute 
steps in and confers some special sta- 
tutory power or obligation on the State 
in the contractual field which is apart 
from contract” (see Radhakrishna Agar- 
wal v. State of Bihar, (1977) 3 SCR 249 
at p. 255). Petitioners were under no 
obligation to seek allotment of flats even 
after they had registered: themselves. 
They looked at the price and flats and 
applied for the flats. This they did volun- 
tarily. They were advised by the bro- 
chures to look at the flats before going 
in for the same. They were lucky enough 
to get allotment when the lots were 
drawn. Each one of them was allotted a 
flat and he paid the price voluntarily. 
They are now trying to wriggle out by 
an invidious method so as to get back a 
part of the purchase price not offering 
to return the benefit under the contract, 
namely, surrender of flat. The Authority 
in its affidavit in reply in terms stated 
that it is willing to take back the flats 
and to repay them the full price. The 
transaction is complete, viz., possession 
of the flat is taken and price is paid. At 
a later stage when they are secure in 
possession with title, petitioners are try- 
ing to get back a part of the purchase 
price and thus trying to re-open and 
wriggle out of a concluded contract only 
partially. In a similar and identical si- 
tuation a Constitution Bench of this 


Court in Har Shankar v. The Dy. Excise. 


& Taxation Commr., (1975) 3 SCR 254, 
has observed that those ` who contract 
with open eyes must accept the burdens 
of the contract along with its benefits. 
Reciprocal ‘rights and: obligations arising 
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out of contract do not depend for, their 
enforceability upon whether a contract- 
ing party finds it prudent to abide by 
the terms of the contract. By such a test 
no contract would ever have a binding 
force. The jurisdiction of this Court un- 
der Article 32 of the Constitution is not 
intended to facilitate avoidance of obli- 
gations voluntarily incurred. It would 
thus appear that petitions ought not to 
have been entertained. However, as the 
petitions were heard on merits, the con- 
tentions canvassed on behalf of the peti- 
tioners may as well be examined. 


9. The principal contention canvassed 
on behalf of the petitioners is that the 
treatment meted to them by the Autho- 
rity is discriminatory inasmuch as no 
surcharge was levied on flats in MIG 
scheme constructed and allotted prior to 
November 1976 and after January 1977. 
MIG flats involved in these petitions 
were constructed and were available for 
allotment in November 1976 and the lots 
were drawn in January 1977. There is 
one more MIG scheme at Munirka where 
the allotment took place at or about the 
same time but in which case no sur- 
charge was levied. The contention is that 
once for the purpose of eligibility to ac- 
quire a flat, the criterion is grounded in 
income brackets, MIG, LIG, et. al., those 
in the same income bracket form one 
class even for the purpose of determining 
disposal price of flats allotable to them 
irrespective of situation, location or 
other relevant determinants which enter 
into price calculation and therefore, in 
the same income group there cannot be 
differentiation by levying of surcharge 
in Some cases and charging only the cost 
price in other cases and that the discri- 
mination is thus writ large on the face 
of the record because by levying sur- 
charge in case of petitioners they have 
been treated unequally and with an evil 
eye. It is difficult to appreciate how Arti- 
cle 14 can be attracted in the circum- 
Stances herein above mentioned. Cost 
price of a property offered for sale is 
determined according to the volition of 
the owner who has constructed the pro- 
perty unless it is shown that he is under 
any statutory obligation to determine 
cost price according to certain statutory 
formula. Except the submission that the 
Authority has a proclaimed policy. of 
constructing and offering flats on ‘no 
profit no loss’ basis which according: .to 
Mr. Nariman has a statutory flavour - in 
the regulations enacted under the Act, 
the Authority is under no statutory..'ob- 
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ligation about its pricing policy of the 
flats constructed by it. When the flats 
were offered to the petitioners the price 
in round figure in respect of each flat 
was mentioned and surcharge was not 
separately set out and this price has 
been accepted by the petitioners. The 
obligation that regulations are binding 
on the Authority and have provided for 
a statutory price fixation formula on 
‘no profit .no loss’ basis will be presently 
examined but save this the Authority is 
under no obligation to fix price of dif- 
ferent flats in different schemes albeit 
in the same income group at the same 
level or by any particular statutory of 
binding formula. The Authority having 
the trapping of a State might be 
covered by the expression ‘other author- 
ity’ in Art. 12 and would certainly be 
precluded from according discriminatory 
treatment to persons offering to purchase 
flats in the same scheme. Those who opt 
to take flats in a particular income-wise 
area-wise scheme in which all flats came 
up together as one project, may form a 
class and any discriminatory treatment 
in the same class may attract Art. 14. 
But to say that throughout its course of 
existence the Authority would be bound 
to offer flats: income-group-wise accord- 
ing to the same price formula is to ex- 
pect the Authority to ignore time, situa- 
tion, location and other relevant factors 
which all enter the price structure. In 
price fixation executive has a wide dis- 
retion and is only answerable provided 
there is any statutory control over its 
policy of price fixation and it is not the 
function of the Court to sit in judgment 
over such matters of economic policy as 
must be necessarily left to the Govern- 
ment of the day to decide. 
alone can work out the mechanics of 
price determination; Court can certainly 
not be expected to decide without the 
assistance of the experts, (see Prag Ice & 
Oil Mills v. Union of India, (1978) 3 SCR 
293 at p. 330). In the leading judgment 
it has been observed that mechanics of 
price fixation have necessarily to be left 
to the executive and unless it is patent 
that there is hostile discrimination 
against a class the processual basis of 
price fixation has to be accepted in the 
generality of cases as valid. This Court 
in Avinder- Singh v. State of Punjab, 
..(1979) 1 SCR 845, approved the follow- 
ing: dictum of Willis on Constitution 
Law, page 687. 
“The State does not have to tax every- 
: thing. inorder to tax something: It is 
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allowed to pick and choose districts, ob- 
jects, persons, methods and even rates 
for taxation if it does so reasonably...... 
The Supreme Court has been practical 
and has permitted a very wide latitude 
in classification for taxation,” 

What is forbidden by Art. 14 is discri- 
mination amongst persons of the same 
class and for the purposes of allotment — 
of flats scheme-wise, allottees of flats in 
the same scheme, not different schemes 
in the same income bracket, will have 
to be treated as a class and unless in 
each such class there is unequal treat- 
ment or unreasonable or arbitrary treat- 
ment, the complaint that Art. 14 is vio- 
lated cannot be entertained. Therefore, 
in the State of Gujarat v. Shri Ambica 
Mills Ltd., Ahmedabad, (1974) 3 SCR 760 
at p. 782, Mathew, J., speaking for the 
Court observed as under: 


"A reasonable classification is ohe 
which includes all who are similarly 
situated and none who are not. The ques- 
tion then is what does the phrase ‘simi- 
larly situated’ mean? The answer to the 
question is that we must look beyond 
the classification to the purpose of the 
law. A reasonable classification is one 
which includes all persons who are simi- 
Jarly situated with respect to the pur- 
pose of the law. The purpose of a law 
may be either the elimination of a pub- 
lic mischief or the achievement of some 
positive public good.” 

Is. the classification income-wise, scheme- 
wise violative of Art. 14 in any manner? 
The Authority formulates income-wise, 
area-wise schemes for constructing flats. 
Petitioners contend that there should be 
only income-wise classification wholly 
ignoring area and time factor for classi- 
fication. They say that allottees of flats 
in all MIG schemes irrespective of area 
and location and irrespective of when 
the flats were constructed form one class 
for determining price of flats. There is 
no merit in this contention. What are 


‘price determinants? Price of land, build- 


ing material, labour charges and cost of 
transport, quality and availability of 
land, supervision and management 
charges are all variable factors that 
enter into price fixation. Their cost varies 
time-wise, place-wise, availability-wise. 
All these uncertain factors cannot be 
overlooked for the purpose of classifica- 
tion. Therefore, it is not possible to hold 
that allottees of flats in MIG scheme ati. 


. any place and executed at any time will 


form one class for the purpose of pricing 


- 
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policy. Only valid basis for classification 
would be income-wise, area-wise, time- 
wise, - scheme-wise, meaning all . flats 
constructed: at or about the -same time in 
same area,-in-one project for particular 
income-group will. form a class. And 
| there is no discrimination amongst them, 

.10. Pricing policy is an executive 
policy. If. the Authority was set up for 
making available ‘dwelling units at rea- 
sonable price to persons belonging to dif- 
ferent income-groups it would not be 
precluded from devising its. own price 
formula for different income-groups. If 
in so doing it uniformally collects some- 
thing more than cost price from those 
with cushion to benefit those who are 
less fortunate it’ cannot be accused of 
discrimination. In this country where 
weaker and poorer sections are unable 
to enjoy the basic . necessities, namely, 
food, shelter and clothing, a body like 
the Authority undertaking a comprehen- 
sive policy of providing shelter to those 
who cannot .afford to have the same in 
the competitive albeit harsh market of 
demand and supply nor can afford it on 
their own meagre emoluments or income, 
a little more from those who can afford 
for the benefit of those who need suc- 
cour, can by no stretch of imagination 
attract Art. 14. People in the MIG can 
be charged more than the actual cost 
price so as to give benefit to allottees of 
flats in LIG, Janata and CPS. And yet 
record shows that those better off got 
flats comparatively cheaper to such flats 
in open market. It is a well recognised 
policy underlying tax law that the State 
has a wide discretion in 
persons or objects it will tax and that 
the statute is not open to attack on the 


ground that it taxes some persons or 


objects and not others. It is only when 
within the range of its selection the law 
operates unequally, and this cannot be 
justified on the basis of a valid classifi- 
cation, that there would be a violation 
of Art. 14. (See East India Tobacco Co. 
yv. State of Andhra Pradesh, (1863) 1 
SCR 404). Can it be said that classifica- 
tion income-wise-cum-scheme-wise is un- 
reasonable? The answer is a firm no. 
Even the petitioners could not point out 
unequal treatment in same class. How- 
ever, a feeble attempt was made to urge 
that allottees of flats in MIG scheme at 
Munirka which project came up at or 
about. the same time were not subjected 
to surcharge. This will be presently ex- 
amined but aside from that,’ contention 
is. that why -within a particular period, 
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namely, November 1976 to- January 1977 
the policy of levying surcharge was re- 


- sorted to and that in MIG schemes per- 


taining to period prior to November 1976 


and later.April 1977 no surcharge was 


levied. If a certain pricing policy was 
adopted. for a certain period and was 
uniformally applied to projects coming 
up during that period, it cannot be the 
foundation for a submission why such 
policy was not adopted earlier or aban- 
doned later. ) i 


11. It was, however, said that levying 
of surcharge runs counter to object for 
which the Authority was set up, name- 
ly, to make available housing accommo- 
dation on ‘no profit no loss’ basis. The 
argument proceeds on the assumption 
that the principle of ‘no profit no loss’. 
implies that in respect of each flat the 
cost of its construction must-be worked 
out and that alone can be the disposal . 
price of each flat. Principle of ‘no profit 
no loss’ has been explained by the re~ 
spondents. It is said that in the overall 
working, planning and execution of pro- 
jects which the Authority undertakes as 
part of development of Delhi, the inte- 
gral part of it being construction of flats 
for different Income-groups the motives 
and working of it would not be profit 
oriented but would work on ‘no profit 
no loss’ economic doctrine. This -would 
not for a moment suggest that the prin- 
ciple of ‘no profit no loss’ should apply 
either to every flat or to every scheme 
or to every piece of land developed by 


the Authority. It would be impossible 


for the Authority to function on such 
fragmented basis and such a policy state- 
ment. has not. been made by the Author- 
ity. Of course, some public statement 
appears to have been made that the 
overall working of the Authority is on 
‘no profit no loss’ basis, Respondent No. 
1 has been able to point out that the 
Authority’s housing scheme as a whole 
has been running in a heavy ‘deficit be- 
cause flats including such as those of the 
petitioners actually cost much more 
than the initially determined estimates 
and by the time flats are ready for 
occupation, initial estimates founded on 
prevalent market prices of materials and 
labour escalate and revised estimates 
have to be made. It is also shown that 
till Municipal authority: takes over muni- 
cipal services the Authority spends for 
the same and incurs cost. Apart from 
that petitioners have not been able to 


show that the Authority is actuated by 
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commercial profit oriented approach. in 
its overall working. 

12. It is, however, necessary to ex- 
amine the contention whether this ‘‘no 
profit no loss’ policy statement has any 
statutory flavour as contended by -- Mr. 
Nariman. The regulations styled as the 
Delhi Development Authority (Manage- 
ment and Disposal of Housing Estates) 
Regulations,. 1968, (‘Regulations’ for 
short) are framed in exercise of the 
powers conferred by S. 57 and were laid 
before the Houses of Parliament as re- 
quired by S: 58. Disposal price has been 
defined in Regulation 2 (13) to mean in 
relation to a property such price as‘may 
- ibe fixed by the Authority for such pro- 
perty. There is not the slightest or even 
a remote reference to ‘no profit ho losg’ 
formula for determining the cost price, 
A quick survey of the Regulations do 
not spell out any formula for price de- 
termination on the basis of ‘no profit no 
loss’. Whether: the power to determine 
disposal price is in the Housing Commit- 
tee will be presently examined. Regu- 
lations, ‘however, on the contrary indi- 
cate that the power to determine the 
disposal price is vested in the Authority 
and as price has been fixed by the dele- 
gate of the Authority even if it is inclu- 
sive of surcharge it cannot be said that 
it runs counter to the detlared policy 
of the Authority, 

13. It is at this stage necessary to 
examine the contention that in the case 
of Wazirpur and Munirka LIG schemes 
which came up during this very period 
no surcharge was levied and, therefore, 
there is invidious discrimination amongst 
members of the same class. Again the 
argument proceeds that income-wise 
_ Classification alone is valid: Here time- 
wise (November 1976 to January 1977) 
classification is relied upon. It is an ad- 
mitted position that-no surcharge is levi- 
ed on MIG flats at Munirka. The affi- 
davit in reply shows that the land on 
which flats are constructed in Munirka 
MIG scheme turned out to be very rocky 
with the result that the construction 
cost in respect of flats at Munirka MIG 
scheme worked out at Rs. 456 per plinth 
area per meter whereas in respect of 
Lawrence Road it came to Rs. 401.54 p. 
only. The Authority, therefore, thought 
that if surcharge is levied on flats under 
MIG scheme in Munirka area the dispo- 
sal price would be very high and would 
be beyond the reach of MIG. It is in this 
background of the special facts that no 
surcharge was levied in respect of any 
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flat in MIG in Munirka area. Project- 
wise price fixation cannot be dubbed as 


` arbitrary or discriminatory in compari- 


son with other projects at different 
places. - 

14. It was, however, pointed out that 
132 flats in Rajouri Garden MIG scheme 
were disposed of without levying sur- 
charge as component of sale price. It is 
pointed out in affidavit in reply that 
these flats were handed over to the Gov- 
ernment of India for meeting their needs 
for. staff quarters and that was done in 
the year 1978. It is also pointed out that 
the Government charged half the price 
of the land in respect of these 132 flats 
and, therefore, surcharge was not levied. 
There is twofold fallacy in this submis- 
sion. Government ordinarily is in a class 
by itself and its needs of staff quarters 
deserve to be met in larger public in 
terest. Government has not got any un- 
deserved benefit at the cost and risk of 
petitioners. Hence their complaint in 
this behalf is without merits. 

15. It was next contended that sur- 
charge is arbitrary inasmuch as how the 
surcharge is worked out in each case 
does not answer any rational, tangible, 
scientific or understandable formula. How 
the figure of surcharge has been worked 
out has been explained in detail in affi- 
davit in reply. Briefly recapitulating the 
same, it may be mentioned that initial 
estimates for 304 MIG flats in Prasad 
Nagar area were prepared in or about 
1971 and the estimated cost was Rupees 
1,17,83,200 and that on March 21, 1972, 
an estimate of Rs. 1,09,97,100 was sanc- 
tioned, After the work commenced and 
the actual cost started coming in the re- 
vised estimate for 304 flats was of the 
order of Rs. 2,07,33,000 which was ap- 
proved by the Vice-Chairman on Sep-. 
tember 18, 1976. According to the revis- 
ed estimate the approximate disposal 
cost for each flat came to Rs. 68,202 and 
the cost of land per dwelling unit was 
Rs. 7,008. Extracts of original notes of 
Financial Advisor (Housing) and the ap- 
proval of the same by the Vice-Chair- 
man have been set out in the affidavit in 
reply. The subsequent revised estimates 
show that disposal price of each flat 
would be Rs. 75,200. In the meantime the 
Income-tax Department wanted to ac- 
quire 40 MIG flats in Prasad Nagar area 
and the same were offered at the price 
of Rs. 75,000, per flat. Commissioner of 
Income-tax accepted the price. This be- 
came the starting point for working out 
the disposal price in that period. The 
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difference between the cost price and the 
disposal price of Rs. 75,000 per flat was 
treated as surcharge and the purpose 
was to use the extra money for extend- 
ing cost reduction benefit to the allottees 
of flsts in LIG, Janata and CPS schemes. 
Affidavit in reply of the Secretary of Re- 
spondent 1 provides further information 
which shows that the cost price would 
be Rs. 72,000. Therefore, at best the 
component of surcharge would he be- 
tween Rs. 1,700 to Rs. 2,200 in Rajouri 
Garden MIG flats. Similarly, with regard 
to MIG flats at Lawrence Road the actual 
cost price would be in close proximity 
of the disposal price charged from the 
petitioners. It is, therefore, difficult to 
entertain the contention that even if 
surcharge could be justified its actual 
computation is arbitrary and irrational. 


16. The next contention is that Vice- 
Chairman had no authority to levy sur- 
charge and that even if he has authoris- 
ed the same it runs counter to the prin- 
ciple of fixing disposal price incorporat- 
ed in Resolution No. 209 dated Novem- 
ber 26, 1974. The Vice-Chairman is to be 
appointed by the Central Government as 
per S. 3 (3) (b) of the Act. It appears 
that this Vice-Chairman is whole-time 
officer and will be the Chief Executive 
of the Authority. This becomes clear 
from Regulation 3 of the Regulations 
which provides as under: 


“3. These regulations shall be admin- 
istered by the Vice-Chairman, subject to 
general guidance and resolutions of the 
Authority, who may delegate his powers 
to any officer of the Authority.” 


Thus the Vice-Chairman, subject to gen- 
eral guidance and resolutions of the 
Authority, shall administer the regula- 
tions. He can delegate the functions to 
any officer of the Authority. Regulation 
69 is important which reads as under. _ 

“59. The Authority may delegate all 
or any of its powers under these regu- 
lations to the Vice-Chairman or to a 
whole-time member.” 


Armed with this power of delegation the 
Authority adopted Resolution No. 60 
dated February 21, 1970 which reads as 
under: 


“Resolves that the recommendation of 
the Committee be approved and all the 
powers of Delhi Development Authority 
be exercised by the Housing Committee 
and the Chairman, Delhi Development 
Authority be authorised to constitute the 
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said committee, determine. the organisa- 
tional set-up and take (sic) all efforts 
for implementing the housing and al- 
lied schemes”, 


Serious exception was taken to this crass 
abdication of its powers and functions 
by the Authority. The composition of 
the Authority as set out in S. 3 would 
include such persons as Finance and Ac- 
counts Member, Engineering Member, 
representatives of Municipal Corporation 
of Delhi and representatives of Metro- 
politan Council as and when set up. 
Three other persons were to be ` nomi- 
nated by Central Government of whom 
one shall be person with experience of 
planning. It is a high power body. Yet 
it: completely abdicated its power and 
authority in favour of Housing Commit- 
tee. The Housing Committee will practi- 
cally supplant the Authority. But the 
more objectionable part of Resolution 
No. 60 is that such Housing Committee 
which is to enjoy all powers and func- 
tions of the Authority was to be consti- 
tuted by the Chairman at his sole discre- 
tion because he was authorised not only 
to constitute the Housing Committee but 
to determine organisational set up and 
then make all efforts for implementing 
the housing and allied schemes. It is 
really difficult to appreciate such whole- 
sale abdication or delegation of powers 
by a statutory authority in favour of 
a Committee whose composition would 
be determined by one man, the Chair- 
man. By a process of elimination the 
Housing Committee would supplant the 
Authority and the Chairman could con- 


. stitute Housing Committee. Therefore, 


the Chairman enjoyed a very wide dis- 
cretionary power. Though Mr. Nariman 
did challenge the validity of Resolution. 
No. 60, Mr. Chitaley in cognate petition 
refrained from doing.so0. Once the power 
to delegate is given by the Regulations 
the challenge to validity on the groun 

of delegation must fail. 


17. It is, however, necessary to ex~ 
amine the submission whether Vice- 
Chairman could have permitted levy of 
surcharge as a component of the price 
of flats in MIG scheme. In this ‘connec- 
tion it would be advantageous to refer to 
Resolution No. 200 dated June 18, 19868, 
of the Authority by which the recom- 
mendations of the Standing Committee, 
inter alia, empowering the Vice-Chair- 
man to approve forms of application as 
well as to fix the disposal and hire-pur- 
chase price were accepted. Resolution 
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No. 209 is the'one adopted by the Hous- 
ing Committee. It takes note of the dele- 
gation of powers to fix disposal and hire- 
purchase price of flats to the Vice-Chair- 
man and further provides that if there 
is a marginal saving in any scheme the 
amount is always diverted to subsidise 
cost of Janata and CPS houses. It seems 
the Resolution is for information of the 
Housing Committee and the Housing 
Committee has merely resolved that the 
information be noted. The Resolution 
No. 200 of the Authority with Resolution 
No. 209 of the Housing Committee sets 
out clearly that the power to fix the dis- 
posal price was delegated to the Vice- 
Chairman and ordinarily such excessive 
delegation to one man may be galling to 
a judicial body yet the scheme of regula- 
_|tions and the provisions contained in 

Regulation 3 read with S. 59 clearly en- 
visages such delegation of powers. It is, 
therefore, idle to contend that the Vice- 
Chairman had no authority to levy the 
surcharge as component of disposal price 
of flats. 


18. It was next contended that even 
if Vice-Chairman had such power there 
is nothing to show that he has exercised 
. this power and that, therefore, some- 
where without any authority someone 
has added the surcharge to the disposal 
price and that, therefore, the levy of 
surcharge is unauthorised. The submis- 
sion seems to be factually incorrect. The 
note of Accounts Officer (Housing) dated 
September 8, 1976, submitted to the Fi- 
nancial Adivsor (Housing) shows that 
the flats have been offered at the rate 
of Rs. 75,000 to the Commissioner of 
Income-tax for the Income-tax Depart- 
ment and that should be the disposal 
price. This note was approved by the 
Financial Advisor (Housing) and ulti- 
mately countersigned by the Vice-Chair- 
man. Therefore, the price of Rs. 75,000 
as- the disposal price is approved by the 
Vice-Chairman. Even if it includes sur- 
charge it cannot be said with confidence 
that the Vice-Chairman has not approved 


the surcharge as a component of dis- 
posal price. 
18. The last contention is that the 


Authority has made a huge profit by levy 
of surcharge. In this connection statisti- 
cal table was annexed to the petition and 
there was serious controversy about the 
facts and figures set out therein, by the 
other side. Having gone through the de- 
tailed affidavit in reply it transpires that 
the contention is without merits. There- 
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fore, there is no substance in.the conten- 
tion that the Authority has made a huge 
profit. On the contrary it appears that 
the overall working of the Authority is 
deficit ridden. 


20. These were all the contentions in 
these petitions and as there is No merit 
in any of them the petitions are dismiss- 
ed. There will be no order as to cost. 


Petitions dismissed. 
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R. S. PATHAK AND A. D. KOSHAL, JJ. 
Civil Appeal No. 1897 of 1978, D/- 
12-2-1980.* 
M/s. Rallis India Ltd, Appellant v. 
i State of Andhra Pradesh, Respon- 
nt. 


A. P. General Sales Tax Act (6 of 
1957), S. 6 (as amended in 1971 and 1974), 
Central Sales Tax Act (1956), S. 15 (b) 
(as amended in 1971 and 1972) — Turn- 
over in respect of Cotton purchased and 
subsequently sold in course of inter- 
State sale — Exemption granted under 
State Sales Tax Act — Subsequent am- 
endments —— Assessee, held, liable to re- 
fund sales tax leviable under S, 6 of 
A.P.G.S.T. Act. (A. P. General Sales Tax 
Rules (1957), R. 27A; Central Sales Tax 
(Amendment) Act (1969), S. 10). 


The assessee had purchased cotton 
during the period 1-4-1969 to 8-6-1969 
and sold the same in the course of inter- 
State sale, turnover for which period 
had been exempted from State sales tax 
by the Commercial Tax Officer (C.T.D.) 
in his assessment order dated the 30th 
of April, 1971 on ground that the assessee 
had not charged and collected Central 
sales tax for the said period. In the year 
1972, Cl (b) of S. 15 of the Central Sales 
Tax Act was amended retrospectively so 
as to be effective from the Ist of Octo- 
ber, 1958. Two years later, S. 6 of the 
A. P. General Sales Tax Act was also 
amended and made effective from the 
same date. On the 21st of August, 1974, 
the Deputy Commissioner (Commercial 
Taxes) (D.C.C.T.) issued a notice to. the 
assessee calling upon it to show cause 


D/- 
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why the ‘exemption’ granted to it by 
the C.T.O. should not be cancelled. 


_ Held that in view of the provisions of 
S. 6 of the A. P. General Sales Tax Act 
as amended in 1974 the assessee was not 
entitled to any ‘exemption’ in respect of 
the purchase price of cotton sold by - it 
in the course-of inter-State trade during 
the period 1-4-1969 to 8-6-1969. The’ as- 
sessee was, therefore, liable to make 
good to the State Sales Tax Authority 
the amount of sales tax leviable under 
S. 6 of the A. P. General Sales Tax Act. 
(1977) 39 STC 500 (Andh Pra), Approved. 


As on the date of assessment the as- 
sessee was within its rights in view of 
S. 6 of the A.P.G.S.T. Act to claim a re- 
fund of any tax that it was liable to pay 
on the purchase of cotton later sold by 
it in the course of inter-State trade; and 
although the section did not talk of any 
‘exemption’, all that the C.T.O. could 
have meant by granting the assessee ‘ex- 
emption’ from the tax was that it be- 
came liable to pay a tax under the open- 
ing para of the section but as it was also 
entitled to a refund of such tax, the 
same was taken to have been paid by 
and refunded to it. However, the am- 
endment of Section 15 of the Central 
Act in 1972 and that of. Section 6 of the 
A. P. Act in 1974 made a real difference. 
Both the amendments were retrospective 
so as to be effective from: the 1st of Octo- 
ber, 1958. That means that the ‘law to 
be applied to the assessment finalised 
on 30th of April, 1971, by the C.T.O. 
was that as modified by the two amend- 
ments. Under the amended section the 
liability to tax remained unchanged but 
the entitlement to refund was abolished 
and was substituted by a right of reim- 
bursement of the tax which arose only 
if the concerned goods were later on 
gold in the course of inter-State trade or 
commerce under the Central Act and tax 
under that Act was paid in respect there- 
of. Such reimbursement would not be 
available merely because the goods in 
question had been sold in the course of 
inter-State trade or commerce when they 
were not subjected to tax under the 
Central Act. Admittedly in the instant 
case no such tax was paid by the asses- 
see in the course of inter-State trade on 
goods regarding the purchase of which 
reimbursement of the tax leviable under 
the A, P. Act could be claimed. The pro- 
viso to S. 6 as amended in 1974 there- 
fore is of no assistance to it. Section 10 
of the Central Sales Tax (Amendment) 
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Act (1969) makes no reference at all to 
any tax leviable under a State Act. Nor 
does the amended Cl. (b) of S. 15 of the 
Central Act come to the assessee’s aid, 
as the language used therein, for all 
practical purposes, is the same as that 
of the amended proviso to Section 6 of 
the A. P. Act and clearly means that the 
tax under the A. P. Act would be reim- 
bursible only to a dealer who has paid 
tax under the Central Act in respect of 
the sale of the goods in question in -the 
course of inter-State trade or commerce. 
. (Paras 5, 6, 7, 8) 
The ‘exemption’ so-called by the 
D.C.C.T. has to be regarded as a compo- 
site order of levy plus refund. That part 
of it which granted a refund was illegal 
under the amended proviso to S. 6 of 
the A. P. Act. The D.C.C.T. therefore 
had not only the power but was duty- 
bound to strike down the order of re- 
fund as being illegal. There was there- 
fore, no question of cancellation of order 
of refund by the D.C.C.T. (Para 9) 
R. 27A of the A. P. Sales Tax Rules is 
also of no help to assessee as a rule can- 
not override a statutory provision. 
(Para 10) 


Cases Referred: Chronological Paras 


(1977) 39 STC 500 (Andh Pra) 3, 12 
(1972) 30 STC 176 (Andh Pra) 3 


Mr. S. T. Desai, Sr. Advocate, Mr. T. A. 
Ramachandran, Mrs. . J. Ramachandran 
and M. N. Tandon, . Advocates, for Ap- 
pellant; Mr. T. S. Krishnamoorthy Iyer, 
Sr. Advocate (Mr. B. Parthasarthy, Ad- 
vocate with him), for Respondent. 


KOSHAL, J.— The question which 
falls for determination in this appeal by 
certificate granted by the High Court of 
Andhra Pradesh against its judgment 
dated the 19th September, 1977 is whe- 
ther the appellant which is a limited 
company is not liable to make good to 
the State sales tax authorities the 
amount of sales tax leviable under Sec~ 
tion 6 of the Andhra Pradesh General 
sales Tax Act (hereinafter referred to 
as the A. P. Act) in respect of the turn= 
Over covering the purchase by the peti- 
tioner of cotton during the period 1-4- 
1869 to 8-6-1969, which turnover had 
been exempted from sales tax by the 
Commercial Tax Officer, No. II, Guntur 
(C.T.O. for short) in his assessment order 
dated the 30th of April, 1971. 


2. Two assessment orders were pass- 
ed by the C.T.O. on the date last men- 
tioned. One of them covered the turn- 
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over of the appellant liable to tax under 
the Central Sales Tax Act (hereinafter 
referred to as' the Central Act). That 
turn-over included a sum of Rs. 26,61,166 
which represented .the price realised on 
account of inter-State sale during the 
period 1-4-1969 to 9-6-1969. In respect 
of this amount the order made by the 
C.T.O., was: 


“The dealers have not charged and 
collected Central Sales Tax for the 
period from 1-4-69 to 9-6-69. The turn- 
over of Rs. 26,61,166.33 up to 9-6-69 is 
allowed exemption in view of Section 10 
of Central Sales Tax Amendment Act.” 


The second assessment order was pass- 
ed under the A. P. Act and therein. the 
C.T.O., while considering a sum of Rs. 
54,87, 879 being the purchase value. of 
cotton sold during the year through 
inter-State sale, remarked that the ap- 
pellant was entitled to ‘exemption’ under 
the proviso to Section 6 of the A. P. Act 
in respect thereof. He finalised the as~ 
sessment accordingly. 

3. In the year 1972, clause (b) of Sec- 
tion 15 of the Central Act was amended 
retrospectively so as to be effective from 
the ist of October, 1958. Two years later, 
Section 6 of the A. P. Act was also am- 
ended and made effective from the same 
date. On the 21st of August, 1974, the 
Deputy Commissioner (Commercial Tax- 
es) (hereinafter called the D.C.C.T.) 
issued a notice to the appellant calling 
upon it to show cause why the ‘exemp- 
tion’ granted to it by the C.T.O. should 
not be cancelled. After receiving the 
appellant’s reply, the D.C.C.T. revised 
the assessment order dated 30th of 
April, 1971, passed under the A. P. Act 
and held that in view of the provisions 
of Section 6 thereof as amended in 1974 
the appellant was not entitled to any 
‘exemption’ in respect of the purchase 
price (amounting to Rs: 23,000.57) of 
cotton sold’ by it in the course of inter- 
State trade for Rs. 26,61,166 during the 
period 1-4-1969 to 8-6-1969. The order 
of the D.C.C.T. was challenged by the 


appellant in an appeal which was dis< _ 


missed by the Sales Tax Appellate Tri- 
bunal, Andhra Pradesh (hereinafter call- 
ed the Tribunal) on the 30th of August, 
1976, mainly on the ground that Sec. 6 
of the A. P. Act did not talk of any ‘ex- 
emption’. either before or after its am- 
endment in 1974. The appellant sought 
a revision of the Tribunal’s order by the 
High Court under Section 22 (1) of the 
A.. P. Act but remained. unsuccessful : as 
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the High Court was of the opinion (for 
which: it relied upon Vadivelu Chetty v. 
Commercial Tax Officer,. Tirupathi, (1972) 
30 STC 176 .(Andh.Pra).and Daita Surya- 
narayana:and Company v. ‘State..of An- 
dhra Pradesh, (1977) 39 STC 500. that 
the exemption granted by the C.T.O. 
was ‘patently wrong’. The High Court 
however granted a certificate declaring 
the case to be a fit one for appeal to the 
Supreme Court under Article 133 (1) .(c) 
of the Constitution of India read with 
n 109 of the Code of Civil Proce- 
ure. 


4. In order to appreciate the conten~ 
tions raised on behalf of the appellant it 
is necessary: to examine the various rele- 
vant legislative provisions which are set 
out below: 


Section ‘10 of the Central Sales Tax 
(Amendment) Act, 1969 (hereinafter re- 
ferred to as the 1969 Act). 

“10. Exemption from liability to pay 
tax in certain cases. (1) Where any sale 
of goods in the course of inter-State 
trade or commerce has been effected dur- 
ing the period between the 10th day of 
November, 1964, and the 9th day of June, 
1989, and the dealer effecting such sale 
has not collected any tax under the prin- 
cipal Act on the ground that no such tax 
could have been levied or collected inb 


respect of such sale or any portion of the 


turn-over relating- to such sale and no 
such tax-could have been levied or col- 
lected if the amendments made in the 
principal Act by this Act had not been 
made, then, notwithstanding anything 
contained in Section 9 or the said am- 
endments, the dealer shall not be liable 
to pay any tax under the principal Act, 
as amended by this Act, in respect of 
such sale or such part of the turn-over 
relating to such sale. 


(2) For the purposes of sub-section {1), 
the burden of proving that no tax was 
collected .under the principal Act in res- 
pect of any sale referred to in sub-sec- 
tion (1) or in respect of any portion of 
the turn-over relating to such sale shall 
be on the dealer effecting such sale.” 
te on 6 of the A. P. Act as an 30-4- 
97 

"8. Tax in respect of declared goods— 
Notwithstanding anything contained in 
Section 5, the sale or purchase of declar- 
ed goods by a. dealer shall be liable to 
tax at the rate, and only at the point of 
sale or purchase, specified against each 
in the Third Schedule, on his turn-over 
of such sales or purchases for each year 


? 
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irrespective of the quantum of his turn- 
over in such goods; and the tax shall be 
assessed, levied and collected in such 
manner as may be prescribed: 

Provided that where any such goods 
on which tax has been so levied are sold 
in the course of inter-State trade ór com- 
merce, the tax so levied shall be refund- 
éd to such person, in such manner and 
subject to such conditions as mey be pre- 
scribed.” 


The proviso to Section § of the A. P.. 


Act as amended in 1974 retrospectively 
with effect from 1-10-1958. 


''“Provided that where any such goods 
on which a tax has been so levied are 
sold in the course of inter-State trade or 
commerce and tax has been paid under 
the Central Sales Tax Act, 1956, in res- 
pect of the sale of such goods’ in the 
course of inter-State trade or commerce 
the tax so levied shall be reimbursed to 
the person making such sale in the course 
of inter-State trade or commerce, in 
such manner and subject to such condi- 
tions as may be prescribed.” 

Sub-rule (1) of Rule 27-A of the. Rules 
framed under the A. P. Act as on 30-4- 
1971. 

“Where any i has been levied and 
collected under Section 6 in respect of 
the sale or purchase inside the State of 
any declared goods and such goods 
subsequently sold in the course of inter- 
State trade or commerce, the tax so levi- 
ed and collected shall be refunded to the 
person in the manner and subject to the 
oS specified in sub-rules (2) to 
4) ? £ 

Sub-rule (1) of the said Rule 27-A after 
its amendment on 1-8-1974. 

“Where any tax has been levied and 
collected under Section 6 in respect of 
the sale or purchase inside the State of 
any declared goods and such goods are 
subsequently sold in the course of inter- 
State trade or commerce, the tax so levi- 
ed and collected shall be reimbursed to 
the person in the: manner and subject to 
the conditions specified in sub-rules (2) 
to (4): 

- Provided that the refund shall not be 
made unless the tax payable under the 
Central Sales Tax Act is paid.” 

Clauses (a) and (b) of Section 15 of the 
Central Act ‘as in force on 30-4-1971. 
’“3. Restrictions and conditions in re- 
gard to tax of sale or purchase of de- 
clared ‘goods: within 
sales: tax law of a State shall, in so far 

as it imposes or -authorises the imposi- 
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tion of a tax on the sale or purchases of 
declared goods, be subject to the follow- 
ing restrictions and conditions, namely:— 

(a) the tax payable under that law in 
respect of any sale or purchase of such 
goods inside the State shall be levied 
only in respect of the last sale or pur- 
chase inside the State and shall not ex- 
ceed two per cent of the sale or 
Purchase price; 


(b) where a tax has been levied under 
that law in respect of the sale or pur- 
chase inside the State of any declared 
goods and such. goods are sold in the 
course of inter-State trade or commerce, 
the tax so levied shali be refunded to 
such person in such manner and’ subject 
to such conditions as may be provided . 
in any law in force in that State.” 


Clause (b) of Section 15 of the Central 
Act as amended in 1972 ih dali 
with effect from 1-10-1958. 


“(b) Where a tax has been levied un« 
der that law in respect of the sale or 
purchase inside the State of any declar- 
ed goods and such goods are sold in the 
course of inter-State trade or commerce,. 
and tax has been paid under this Act in 
respect of the sale of such goods in the 
course of inter-State trade or commerce, , 
the tax levied under such law shall be 
reimbursed to the person making such 
sale in the course of inter-State trade 
or commerce in such manner and sub- 
ject to such conditions as may be pro- 
vided in any law in force in that State.” 


5. Section 10 of the 1969 Act makes 
no reference at all- to any tax leviable 
under a State Act. It concerns itself only 
with the tax payable under the Central 
Act which it calls the ‘principal Act’ and 
says that a dealer shall not be Hable to 
pay any such tax for the period between 
10-11-1964 and 9-6-1969 if certain condi- 
tions are satisfied. Much reliance has 
been placed by learned counsel for the 
appellant on this section which, in our 
opinion, however, is of no assistance to 
him. It may be taken for granted’. that 
the appellant did not collect any tax: 
under the Central Act on the. sale of 
goods effected by it in the course of 
inter-State trade during the period 1-4+ 
1969 to 9-6-1969 on the ground that ‘no 
such tax could have been levied or col- 
lected in respect of such sale, so that it 
becomes fully entitled to the benefit of 
the exemption enacted by the section; 
but that would only mean that Central 


sales tax cannot be charged from it in- 


respect of such sale. As if is, no demand 
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has been made’ from it for any tax levi- 
able under the Central: Act’ in ‘respect 
of such sale and we do not see how the 
appellant could benefit from the said 
Section 10 in the matter of its assess- 
ment for the period in question under 
the A. P. Act. All that we are concerned 
with is the liability of the appellant to 
pay tax on the purchase of cotton which 
it sold during that period in the course 
of inter-State trade and that is a matter 
which has to be decided with reference 
to Section 6 of the A. P. Act, Rule 27-A 
extracted above and Section 15 of the 
Central Act. 


` $. As on 30-4-1971 the provisions of 
Section 6 of the A. P. Act laid down that 
if goods were sold in the course of inter- 
State trade or commerce and tax had 
been levied on the sale or purchase 
thereof under that Act, the dealer con- 
cerned would be entitled to refund of 
such tax. As on the date of assessment 
therefore the appellant was within its 
rights to claim a refund of any tax that 
it was liable to pay on the purchase of 
cotton later sold by it in the course of 
inter-State trade; and although the Sec- 
tion did not talk of any ‘exemption’, all 
that the C. T. O. could have meant by 
granting the appellant ‘exemption’ from 
the tax was that it became liable to pay 
a tax under the opening para of the sec- 
tion but as it was also entitled to a re- 
fund of such tax, the same was taken to 
have been paid by and refunded.to it, 
As the section: then stood therefore tha 
assessmest order was unexceptionable. 
his was also the position under cl. (b) 
of Section 15 of the Central Act the 
language of which is practically the same 
as of the proviso to Section 6 of the 
A. P. Act. 


7. The matter however does not end 
there as the amendment of Section 15 of 
the Central Act in 1972 and that of Sec- 


tion 6 of the A. P. Act in 1974 made a 


real difference which appears to us to be 
an insurmountable hurdle in the way of 
the appellants stand being accepted. As 
already stated, both the amendments 
were. retrospective so as to be effective 


from the ist of October. 1958. That means - 


that the law to be applied to the assess- 
ment. finalised through the two -~ orders 
dated 30th of April, 1971, by the C.T.O. 


was ‘that as modified by the two amend- 
ments. Of course we are here concerned — 


only with the order of assessment made 
` under the. A. P. Act. That order, would 
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be good if it is in conformity with the 
provisions of the amended S. 6 of the A. P. 
Act but not otherwise. Under the amend- 


- ed section the liability to tax remained 


unchanged but the entitlement to refund 
was abolished and was substituted by aj. 
right to reimbursement of the tax which] 
arose only if the concerned goods were 

later on sold in the course of inter-State 
trade or commerce under the Central 
Act and tax under that Act was paid in 
respect thereof. Such reimbursement 
would not be available merely because 
the goods in question had been sold in 
the course of inter-State trade or com- 
merce when they were not subjected to 
tax under the Central Act. Admittedly 
no such tax was paid by the appellant 
in the course of inter-State trade on 
goods regarding the purchase of which 
reimbursement of the tax leviable under 
the A. P. Act is claimed. The proviso to 


- Section 6 as amended in 1974 therefore 


is of no assistance to it. 


8. Nor does the amended. clause (b) 
of Section 15 of the Central Act come 
to the appeliant’s aid, as the language 
used ‘therein, for all practical purposes, 
is the same as that of the amended pro- 
viso to Section § of the A. P. Act and 
clearly means that the tax under the 


A. P. Act would be reimbursible only to 


a dealer who has paid tax under the 
Central Act in respect of the sale of the 
foods in: question in the course of inter- 
State trade or commerce. 


9. Faced with the above situation, 


_ Myr. Desai, learned counsel for the ap- 


pellant, pressed into service a novel con- 
tention to the effect that the appellant 
was not asking for any reimbursement. 
or refund, that it was the D.C.C.T. who 
had cancelled the order of refund (in- 
herent in the ‘exemption’ granted by the 
C.T.O.) and that there was no provision 
authorising the D.C.C.T. to force the ap- 
pellant to return any amount paid to it 
as a refund. The argument is obviously 
fallacious. The D.C.C.T. has done nothing 
more than to revise an order of the 
C.T.O. which has been varied only in so 
far as it was not in conformity with the 
law deemed to have been prevailing on 


the date of the assessment by virtue of 


of Sec. 6 
P. Act. It is conceded by”. Mr. 


the retrospective amendment 


garded as a composite order of levy pl 
refund. That part of it which granted a 
refund was illegal under . the amended 
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proviso to Section 6 of the A. P. Act in- 
asmuch as no reimbursement was due 
in respect of goods on which tax under 
the Central Act had not been paid. The 
D.C.C.T, therefore had not only the 
power but was duty-bound to strike 
down the order of refund as being illegal, 
The order of the C.T.O. as revised by 
the D.C.C.T. thus is reduced to an order 
merely of levy of the tax due under the 
opening paragraph of Section 6 of the 
A. P. Act so that the appellant becomes 
liable to pay such tax. 


~ 10. The only other argument put for- 
ward by Mr. Desai in support of the ap- 
peal rested on the provisions of R; 27-A 
above extracted in its unamended form, 
The rule can obviously be of no help to 
him inasmuch as even if it can be con- 
strued’as laying down something in fav- 
our of the appellant it cannot override 
the provisions of the Act under which 
t is framed, No amount of argument 
would make a rule override or control 
the legislative enactment under the au- 
thority of which it comes into being and 
that is why the rule was amended in 
1974 so as to conform to the parent sta- 
tute, 


11. It may be stated that at one stage 
of the argument Mr. Desai drew our at- 
tention to the fact that by reason of the 
amendments made in the statute law 
and the consequent demand by the 
D.C.C.T. for the refunded amount the 
appellant had been placed under a bur- 
den which did not fall on those who col- 
lected the Central sales tax from the 
purchasers and paid it to the Govern- 
ment because they were held entitled 
to refund of -the tax under the A. P. Act 
even though they had not paid anything 
out af their own pocket as tax under the 
Central Act. However, as he did not chal- 
lenge the constitutional validity of any 
of the amended sections he did not pur- 
sue the matter further and we need 
take no further notice of it. 

12. We might mention here that Daita 
Suryanarayana and Companys case 
(supra) on which the High Court relied 
in support of the impugned judgment 
takes a view of the law which is in con- 
formity with the opinion expressed above 
by us and we unreservedly approve of 
the same. 


13. In the result the appeal fails and 
is dismissed but with no order as to 


costs, 
: - Appeal dismissed, 
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M/s, Mahalaxmi Sugar Mills Co, Ltd., 
Appellant v. Commr. of Income-tax, 
Delhi, Respondent, 


Income-tax Act (1922), S. 16 (2) (xv) 
— U. P, Sugarcane Cess Act (22 of 1956), 
S. 3 (3) — Interest paid on cess under 
S. 3 (3) — Not a penalty — Assessee can 
claim it as deduction under S. 10 (2) (xv) 
of Income-tax Act — Decision of Delhi 
High Court Reversed. 


-- Interest on cess paid under S. 8 (3) of 


the Cess Act is not a penalty and the as- 
sessee is entitled to clam it as a deduc- 
tion under S. 10 (2) (xv) of the Income-. 
tax Act. Decision of Delhi High Court, 
Reversed, (Para 12) 


The interest payable on an arrear of 
cess under Section 3 (3) is in reality part 
and parcel of the liability to pay cess. It 
is as accretion to the cess. The arrear 
of cess “carries” interest; if the cess is 
not paid within the prescribed period a 
larger sum will become payable as cess. 
The enlargement of the cess liability is 
automatic under Section 3 (3). No 
specific order is necessary in order that 
the obligation to pay interest should ac- 
crue. The liability to pay interest is as 
certain as the liability to pay cess. As 
soon as the prescribed date is cr 
without payment of the cess, interest 
begins to accrue. It is not a penalty, for 
which provision has been separately 
made by Section 3 (5). Nor is it a 
penalty within the meaning of Sec. 4, 
which provides for a criminal liability and 
a criminal prosecution. The penalty 
payable under Section 3 (5) lies in the 
discretion of the collecting officer or au- 
thority. In the case of the penalty under 
Section 4, no prosecution can be insti- 
tuted unless, under Section 5 (1), a com- 
plaint is made by or under the authority 
of the Cane Commissioner or the Dis- 
trict Magistrate. There is another . con- 
sideration distinguishing the interest 
payable under Section 3 (3) from the 
penalty imposed under Section 3 (5). Sec- 


' tion 3 (6) provides that the officer or- 


authority empowered to collect the cess 
may forward to the Collector a certifi- 
cate under his signature specifying the 
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amount of arrears including interest due 
from any person, and on receipt of such 
certificate the Collector is required to 
proceed to recover the amount specified 
from such person as if it were an arrear 
of land revenue. The words used in Sec- 
tion 3 (6) are “specifying the amount of 
arrears including interest”, that is to say 
that the interest is part of the arrear of 
cess. In the case of a penalty imposed 
under Section 3 (5), a separate provision 
for recovery has been made under Sec- 
tion 3 (7). Although the manner of re- 
covery of a penalty provided by Sec- 
tion 3 (7) is the same as the manner for 
recovery provided by Section 3 (6) of 
the arrears of cess, the Legislature dealt 
with it as something distinct from the re- 
covery of the arrears of cess including 
interest, In truth, the interest provided 
for under Section 3 (3) is in the nature 
of compensation paid to the Govern- 
ment for delay in the payment of cess. 
It is not by way of penalty. The pro- 
vision for penalty as a civil liability has 
been made under Section 3 (5) and for 
penalty as a criminal offence under 
Section 4. (Para 10) 
Cases . Referred: Chronological Paras 


(1978) 116 ITR 387: AIR 1978 All 405: 
1978 Tax LR 914:1978 All LJ 606 il 


(1973) 90 ITR 373:1972 Tax LR 956 

(Punj) l 11 
(1970) 77 ITR 31 (Cal) 11 
(1969) 71 ITR 87 (Ali) 11 


PATHAK, J.:— This appeal by certi- 
ficate granted by the Delhi High Court 
raises the question whether interest paid 
on arrears of cess under Section 3 (3) of 
the U. P. Sugarcane Cess Act, 1956 is a 
permissible deduction under Sec. 10 (2) 
(xv) of the Indian Income Tax Act, 
1922. 


2. The assessee is a public limited 
company engaged in the business of the 
manufacture and sale of sugar, In its 
income-tax return for the assessment 
year -1959-60 (the previous year being 
‘ the period ending 30th June. 
the assessee claimed a deduction of 
Rs, 1,20,859/- paid as interest on arrears 
of cess due under the U. P. Sugarcane 
Cess Act, 1956. The Income-tax Officer 
disallowed the claim, but the Appellate 
Assistant Commissioner held that the 
payment of interest constituted a permis- 
sible deduction and this view was 
affirmed by the Income Tax Appellate 
Tribunal. For the next assessment 
year (1960-61, (the previous year 
ending 30th June, 1959), the assessee 
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claimed a sum of Rs. 1,85,731/- paid by 
way of interest on the arrears of cess. 
The claim met with the same fortune, 
disallowed by the Income Tax Officer 
but upheld by the Appellate Assistant 
Commissioner and the Appellate Tribu- 


‘nal, Af the instance of the Revenue, the 


Appellate Tribunal referred the follow- 
ing question of law to the Delhi High 
Court in respect of the assessment years 


' 1959-60 and 1960-61: 


“Whether, on the facts and in the cir- 
cumstances of the case, the Tribunal 
was justified in allowing the interest of 
Rs, 1,20,859/- and Rs. 1,83,731/-, paid by 
the assessee on the arrears of cess in the 
assessment years -1959-60 and 1960-61 
respectively, as revenue expenditure?” 


3. For the assessment year 1961-62 
also the previous year of which ended 
30th June, 1960, the assessee claimed a 
deduction of Rs. 2,00,439/- on account of 
interest paid by it on arrears of cess. 
This claim also was rejected by the In- 
come Tax Officer but allowed by the Ap- 
pellate Assistant Commissioner and the 
Appellate Tribunal. The Revenue 
obtained a reference to the High Court 
on the question: 


“Whether, on the facts and in the cir- 
cumstances of the case, the Tribunal was 
justified: in allowing .the interest of 
Rs. 2,00,439/-, paid by the assessee on 
the arrears of cess, as revenue expendi- 
ture?” , 


4. The references were disposed of by 
the High Court by its judgment dated 
25th October, 1971. The questions were 
answered in the negative. The High 
Court took the view that the claim of 
the assessee did not satisfy the provi- 
sions of Section 10 (2) (iil) of the Indian 
Income-tax Act, 1922 because it was not 
interest paid on borrowed capital, and it 
did not fall within the scope of Sec 10 (2) 
(xv) of the Act because it was paid by 
way of penalty for an infringement of 
the Act. The High Court then certified 
under Section 66 (A) (2) of the Act that 
the cases were fit for appeal to this Court. 


5. Learned counsel for the assessee has 
made no attempt to justify the claim 
under Section 10 (2) (iii) and we are, 
therefore. relieved of the necessity of 
examining the validity of the claim by 
reference to that provision. The case has 
been argued before us on the basis that 
it falls under Section 10 (2) (xv). 


6. The validity of the U. P. Sugarcane 
Cess Act, 1956, (the “Cess Act”) was 
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` challenged -by the assessee and several 
other sugar manufacturing companies by 
petitions: under Article 226 of the Con- 
stitution in the Allahabad High Court: 
The High Court admitted the writ peti- 
tions and granted an order suspending 
the operation of the Act. The High Court, 
on final hearing, dismissed the writ peti- 
tions, But subsequently on appeal this 
Court declared the Cess.Act ultra vires 
on the ground that the Act fell beyond 
the competence of the State Legislature. 


7. Thereafter, on 3lst January, 1961, 
the President promulgated the U. P. 
Sugarcane Cess (Validation) Ordinance, 
1961, validating the cess imposed, asses- 
sed or collected by the Government of 
Uttar Pradesh during the period 26th 
January, 1950, to the date of the com- 
mencement of the Ordinance (3rd Feb- 
ruary, 1961). The Ordinance was replaced 
by the U. P. Sugarcane Cess (Validation) 
Act, 1961, (the ‘Validation Act”). 

8. The question whether the interest 
paid by the assessee under Section 3 (3) 
of the Sugarcane Cess Act, 1956, can be 
allowed under Section 10 (2) (xv) of the 
Income Tax Act requires us to examine 
the relevant provisions of the Cess Act. 
The Act, as its long title states, is “an 
Act to amend and consolidate the law 
relating to the. imposition of cess on 
sugarcane intended for use, consumption 
in or sale to a factory”. The relevant 
provisions of Section 3 declare: 

"3 Imposition of cess — (1) The State 
Government may by notification in the 
official Gazette impose a cess not exceed- 
ing four annas per maund on the entry 
of the cane into premises of a factory for 
use, consumption or sale therein. ......... 

(2) The cess imposed under sub-sec- 
tion (1) shall be payable by the owner of 
- the factory and shall be paid on such 


date and at such place as may be pre- 


scribed. 

(3) Any arrear of cess not paid on the 
date prescribed under sub-section (2) 
shall carry interest at 6 per cent per 
annum from such date to date of pay- 
ment. 


(4) The State Government may, for 
the purpose of assessment and collection 
of the cess, appoint officers and authori- 
ties and may also prescribe the manner 
in which the cess shall be assessed and 
collected, s 

(5) Where any person is in default in 
‘making the payment of the cess, the 
officer or authority empowered to collect 


the cess may direct that in addition tothe- 
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amount of the arrears 
sum not exceeding 10 per cent 
shall by way of 
from the person liable to pay the cess. 
(6) The officer or authority empowere 
to collect the cess may forward to th 
Collector a certificate under his signa- 


ture specifying the amount of arrears in- >- 


cluding interest due from any person, 
and on receipt of such certificate the 
Collector shall proceed to recover the 
amount specified from such person as it 
it were an arrear of land revenue, 


(7) Any 
penalty under sub-section (5) shall be 
recovérable in the manner provided in 
sub-section (6) for the recovery of the 
arrear of cess.” 


Then follows Section 4 and it provides 3 


“4 Penalties — If any person defaults 
in the payment of cess imposed under 
sub-section (1) of Section 3, or, con- 
travenes any provision of any rule made 
under this Act, he shall without pre- 
judice to his liability therefor under sub- 
section (5) of Section 3: be liable to im- 
prisonment up to six months or to a fine 
not exceeding rupees five thousand or 
both and in the case of continuing con- 
travention to a further fine not exceeding 
rupees one thousand for each day during 
which the contravention continues”, 


- 9. It is apparent that Section 3 (2) re- 


quires the payment of cess on the date- 


prescribed under the rules. Rule 4 of the 
U. P. Sugarcane Cess Rules, 1956, pro- 
vides that the cess due on the sugarcane 
entering into the. premises during the 
first fortnight of each calendar year 
must be deposited in the Government 
treasury by the twently-second day of 
that month and the cess due for the re- 
mainder of the month must be deposited 
before the seventh day of the next fol- 
lowing month. If the cess is not paid 
by the specified date, then by virtue of 
Section 3 (3) the arrear of cess will carry 
interest at the rate of six per cent per 
annum from the specified -date to the 
date of payment. Section 3 (5) is a 
very different provision. It does not 
deal with the interest paid on the arrear 
of cess but provides for an additional 


sum recoverable by way of penalty from ' 
a person who defaults in making pay- 


ment of cess, It is a thing apart from an 
arrear of cess and the interest due theres 
on. 


10.. How the interest payable on an, ` 
arrear of cess under Section 3 (3) is in| - 
reality, part and: parcel of the liability]. 


and interest a- - 
thereof : 
penalty be recovered. ` 


sum imposed by way of 


1 
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to pay cess. It'is an accretion to the 
cess, The arrear of cess “carries” interest; 
if'the cess is not paid within the pre: 
scribed period a larger sum will become 
payable as cess. The enlargement of the 
cess liability is automatic under Sec, 3 
(3). No specific order is necessary in 
order that the obligation to pay in- 
terest should accrue. The liability to 
pay interest is as certain as the liability 
to pay cess. As soon as the prescribed 
date is crossed without payment of the 
cess, interest begins. to accrue. It is not 
a penalty, for which provision has been 
separately made by Section 3 (5). Nor is 
it a penalty within the meaning of Sec- 
tion 4, which provides for a criminal 
liability and a criminal prosecution, The 
nenalty payable under Section 3 (5) lies 
in the discretion of the collecting officer 
.ļor authority. In the case of the penalty 
under Section 4, no prosecution can be 
instituted unless, under Section 5 (1), a 
complaint.is made by or under the au- 
thority of the Cane Commissioner or the 
District Magistrate. There is another 
consideration distinguishing the interest 
payable under Section 3 (3) from the 
penalty imposed under Section 3 (5). 
Section 3 (6) provides that the officer or 
authority empowered to collect the cess 
may forward to the Collector a certi- 
ficate under his signature specifying the 
amount of arrears including interest due 
from any person, and on receipt of such 
nertificate the Collector is required to 
{proceed to recover the amount specified 
from such person as if it were an arrear 
of land revenue. The words used in 
Section 3 (6) are “specifying the amount 
f arrears including interest”, that is to 
say that the interest is part of the arrear 
of cess. In the case of a penalty imposed 
under Section 3 (5), a separate provision 
for recovery has been made under Sec- 
tion 3 (7). Although the manner of re- 
jcovery of a penalty provided by Sec- 
tion 3 (7) is the same as the manner for 
recovery provided by Sec. 3 (6) of the 
arrears of cess, the Legislature dealt 
with it as something distinct from the re- 
covery of the arrears of cess including 
interest, In truth, the interest provided 
for under Section 3 (3) is in the nature 
of compensation paid to the Government 
for delay in the payment of cess. It is 
not by way of penalty. The provision 
for penalty as a civil liability has been 
made under Section 3 (5) and for penalty 
as a criminal offence under Section 4 


e Delhi High Court proceeded entirely 


‘on the basis that the interest bore the ~ 
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character of a penalty. It was, accord- 
ing to the learned Judges “penal in- 


terest”, The learned Judges failed to 
notice Section 3 (5) and Section 4 and 
the other provisions of the Cess Act. 


11. We have been referred by the Re- 
venue to Mahabir Sugar Mills (P) Ltd. v. 
Commr. of Income Tax, U. P. (1969) 71 
ITR 87 (All) and Commr. of Income-tax, 
West Bengal, v. A. K. Das, (1970) 77 
ITR 31 (Cal), but in those two cases the 
Delhi High Court and the Calcutta High 
Court respectively were concerned with 
a claim to dedution on account of penalty 
paid under Section 3 (5) of the Cess Act. 
Reliance was also placed on Commr. of 
Income-tax v, Oriental Carpet Manu- 
facturers (India) P. Ltd., (1973) 90 ITR 
373. In that case, the High Court of 
Punjab and Haryana laid down that in- 
terest paid by an assesSee on account of 
delay in. payment of the provisional 
demand of tax is not a permissible de- 
duction under Section 36 (1) (iii) and 
Section 37 of the Income-tax Act. The 
learned Judges observed that the liability 
to tax, although arising out of a busi- 
ness activity, could not be said to be a 
liability related to the -assessee’s busi- 
ness, Jt is not necessary for us to ex- 
press any opinion on the decision. The 
case is distinguishable because we are 
concerned with a particular statutory 
scheme enacted in Secs, 3 and 4 of the 
Cess Act before us. Our attention has 
also been invited to Saraya Sugar Mills 
(P) Ltd, v. Commissioner of Income-tax, 
(1979) 116 ITR 387, where a Full Bench 
of the Allahabad High Court has held 
that the payment of interest under Sec- 
tion 3 (3) of the U. P. Sugarcane Pur- 
chase Tax Act, 1961, is a penal liability, 
infraction of the 
law. Section 3 (3) of the U. P. Sugarcane 
Purchase Tax Act, 1961 does seem to be 
in pari materia with Sec. 3 (3) of the 


‘Cess Act. But we think we should resist 


the blandishment to sit in judgment over 
that decision when it is not in appeal be- 
fore us. We are concerned solely with 
the nature of the liability to pay in- 
section 3 (3) of the Cess 
Act. A court should be slow to succumb 
to the temptation of deciding questions 
on the construction of a statute not 
directly before it. 


12. In our opinion, the interest paidi- 
under Section 3 (3) of the Cess Act can- 
not be described as a penalty paid for an 


‘infringement of the law. -As that is the 


only ground on which’ the ‘Revénue re-|> ` 
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sists the claim of the assessee to a deduc- 
tion of the interest under Section 10 (2) 
(xv) of the Income-tax Act, the assessee 
is entitled to succeed. There is no dis- 
pute that the payment of interest re- 
presents expenditure laid out wholly or 
exclusively for the purpose of the busi- 
ness. There is also no dispute that it is 
in the nature of revenue expenditure, 


13. In the result, the appeal is allowed, 
the judgment dated 25th October, 1971, 
of the Delhi High Court is sed aside and 
the questions referred by the Income-tax 
Appellate Tribunal are answered în the 
affirmative, in favour of the assessee and 
against the Revenue. The ass€ssee will 
be entitled to its costs of these appeals. 


Appeal allowed, 
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The Liquidator of Mahamudabad Pro- 
perties Pvt. Ltd, Appellant v. The 
Commissioner of Income-tax, West Ben- 
gal-II. Respondent. 


(A) Income-tax Act (1961), Sections 22, 
256 — Income from house property — 
Deduction — Finding by Tribunal that 
Section 22 not attracted — Reference by 
assessee — Direction by High Court to 
Tribunal that property possesses annual 
value — Held, not barred because of 
omission of Revenue to ask for reference. 


A building owned by assessee was re- 
quisitioned by the State Government and 
was used for housing refugees. On re- 
lease of the property, the assessee found 
the same in a state of disrepair. It re- 
mained vacant throughout the relevant 
previous year, According to the assessee 
the property possessed annual value. The 
assessee claimed deductions in respect 
of municipal taxes, insurance and vacan- 
cy remission. 


The Income-tax Officer took the view 
that the property was not in a habitable 
condition and did not admit of letting 
and therefore the property fell outside 
the scope of Section 22 of the Act and 
consequently, denied the deductions, - His 
order was affirmed by the Tribunal. On 
reference to the High Court by the as- 
e—a a a aaa 
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sessee, it held that merely because the 
property was. in a state of disrepair it 
could not be said that it did not possess 
an ‘annual value. The High Court gava 


_a direction in its judgment that the Tri- 


bunal should take into consideration High 


Courts finding that the property possess- 
ed an annual value, 


Held, it could not be said that as the 
Revenue omitted to ask for reference 
against the decision of the Tribunal that 
the property did not fall within the 
scope of Section 22 it was not open to the 
High Court to give such direction and 
enable the Revenue to tax any income 
from that property. . (Para 9) 

The question referred to the High 
Court was rooted in the fundamental 
submission of the assessee that the pro- 
perty possessed an annual value for the 
purpose of Section 22 and it was, there- 
fore, entitled to the vacancy remission 


and other deductions claimed by it, Whe- 


ther the property possessed an annual 
value was necessary to determine solely 
for the purpose of considering the claim 
to deductions. Unless the assessee was 
interested in those deductions it would 
not have asked for a finding that the pro- 
perty possessed an annual value. The 
High Court was, therefore, right in ex- 
amining both parts of the question and 
in determining whether the property 
had an annual value and the deductions 
claimed were permissible. The assessee 
can have no quarrel with the High Court 
considering the question of annual value, 
because that was the very case of the 
assessee throughout from the earliest 
stage of the proceeding. ' Decision of Cal. 
H. C. Affirmed, _ (Para 9) 


(B) Income-tax Act (1961), Sec. 256 
— Reference — Jurisdiction of High 
Court — Scope — Does not act as a 
court of appeal — Advisory jurisdiction 
— Cannot modify or set aside order of 


Tribunal. (Para 10) 
(C). Income-tax (1961), Section 23 (1) 
Proviso — Income from house property 


— Municipal taxes — Deduction — Pro- 
perty must be in occupation of tenant. 
. (Para 13) 


(D) Income-tax Act (1961), Sec. 24 (1) 
(ix) — Income from house property — 
Vacancy remission -— Property not let 
out throughout relevant previous year 
— In fact, no evidence that it was ever 
let out — Benefit under Sec. 24 (1) (ix) 
not available, AIR 1931 Pat 223. Disting. 

(Para 16) 


1980 


Cases Referred: Chronological Paras 
AIR 1931 Pat 223 | 16 

PATHAK, J.:— This appeal by spécial 
leave is directed against the judgment of 
the Calcutta High Court on a question 
concerning the computation of income 
from house property under the Income- 
tax Act, 1961, 


2. The assessee, a private limited com- 
pany, is the owner of the property de- 
scribed as 3, Gun Foundry Road, Origin- 
ally it housed a jute baling press, The 
property was requisitioned by the West 
Bengal Government in 1951. It was re- 
leased to the assessee on December 26, 
1960, after being used for housing 
refugees. Evidently, the building had 
not- received the care it deserved, for 
when the assessee resumed possession he 
found it in a sorry state, 


3. The assessee filed an income-tax 
return for the assessment year 1962-63, 
{for which the previous year was the 
calendar year 1961), and the return re- 
cited that the annual value of the build- 
ing was Rs, 1,23,672/-. However, on the 
ground that the building had remained 
vacant throughout the previous year, the 
assessee claimed a remission in the com- 
putation of the income of the entire an- 
nual value, The assessee also claimed 
a deduction on account of insurance pre- 
mium and municipal taxes relating to an 
property. 

4. The Income-tax Officer took the tow 
that the property was not in a habitable 
condition and did not admit of letting 
and therefore no question arose of ap- 
plying the provisions of the Income-tax 
- Act relating to the computation of in- 
come from property. Accordingly, he 
held that the annual value as well as 
the vacancy claim had to be ignored, 
The assessee appealed to the Appellate 
Assistant Commissioner who held that 
although the property had remained 
vacant it possessed an annual value and 


should be considered for assessment. On - 


that view, he allowed the deductions 
claimed by the assessee. In second appeal, 
the Income Tax Appellate Tribunal 
favoured the view taken by the Income- 
tax Officer and accordingly held that the 
claim to deductions made by the assessea 
must fail. The Tribunal, in other words, 
affirmed that the property fell outside 
the scope of Section 22, of the Act and, 
consequently, denied the deductions, 


5. The Revenue. appeared satisfied with 
the order of the Appellate Tribunal. But 
at the instance of the assessee, a refer- 


Liquidator, -Mahamudabad Properties v, I-T, Commr., W. B, 


S.C, 759 


ence was made to the High Court at Cal- 
cutta on the following question :—- 


. "Whether on the facts and in the cir- 
cumstances of the case and on the inter- 
pretation of Sections 22 and 23 of the 
Income-tax Act, 1961, the Tribunal was 
right in holding that in computing the 
income from property the bona fide an- 
nual value of the property at 3, Gun 
Foundry Road, Calcutta has not to be 
taken and in disallowing the vacancy re- 
mission and other deductions in respect 
of the aforesaid property? 


6. The High Court was of opinion that 
the Appellate Tribunal had misconceived 
the law in holding that because the pro- 
perty was in a state of disrepair it did 
not possess an annual value. As regards 
the assessee’s claim to the specified dJe- 
ductions, it held that while the in- 
surance premium paid by it could be al- 
lowed, there was no merit in the claim 
on account of vacancy remission and pay- 
ment of municipal taxes, Accordingly, 
the High Court recorded :— 


“On the first part of the question we 
hold that the Tribunal was wrong in 
holding that there was no annual value 
of this property No, 3, Gun Foundry 
Road and that it was outside the scope 
of Section 22 of the Income-tax Act, 
1961. We hold and we are of the opinion 
that this property has an annual value 
in the facts and cricumstances of the 
case and it should be taken into account 
in the light of the principles and obser- 
vations we have made above. We there- 
fore set aside that part of the order of 
the Tribumal and answer the ques- 
tion accordingly. The answer to this 
first part of the question is in the 
negative. The answer to the second. 
part of. the question follows from 
the answer to the first part of the ques- 
tion and is that the only deduction in the 
facts and circumstances of the present 
reference which the assessee can get is 
the deduction for insurance premium 
paid, We hold further on this part of 
the question that the other deductions, 
namely, (a) vacancy remission and (b) 
municipal taxes are not permissible and 
the assessee is not entitled to claim them 
in the present reference, We answer the 
second part of the question accordingly. 


The Tribunal, therefore, will dispose 
of the case conformably to this judgment 
and the interpretation of the principles 
enunciated herein under Section 260 of 
the Income-tax Act, 1961”, 
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T, At the outset a serious controversy 
arose before us on the point whether the 
High Court was right -in including. a 
direction in its judgment that the Appel- 
late Tribunal should take into. account its 
finding that property possessed an annual 
value. The assessee says that when the 
Appellate Tribunal had held that the 
property did not fall within the scope 


of Section 22, it was for the Revenue, in . 


case it desired to charge the assessee on 
income from this property, to apply for 
a reference to the High Court. It is 
urged that the Revenue having omitted 
to do so, it was not open to the High 
Court to make an order enabling the 
Revenue to tax any income from that 
property. On behalf of the Revenue, the 
submission is that inasmuch as the asses- 
see had taken the case in reference to 
the High Court for an adjudication on 
the deductions claimed by it the point 
whether the property possessed an an- 
nual value and its income was charge- 
able was directly raised by the assessee 


itself, and therefore, the High Court was. 


right in rendering a decision on this 
point, 

8. “Income from house property” is 
one of the heads into which different 
categories of income included in the total 
income have been classified. For the pur- 
pose of computing “income from house 
property”’;-a code of provisions is incor- 
porated in Sections 22 to 26 of the Act. 


Section 22 declares that the annual value | 


of property consisting of buildings. or 
lands appurtenant thereto in the owner- 
ship of the assessee, excepting such por- 
tions of the property occupied. for any 
business or profession carried, on by him 
of which the profits are chargeable to 
income-tax, shall be chargeable to in- 
come-tax as “income from house pro- 
perty”’, The annual value is determined 
after making a deduction on account of 
municipal taxes. The income from house 
property is then subject to the deductions 
set forth in Section 24. The deductions 
are made for the purpose of computing 
the net figure of the income from pro- 


perty. | : 


9. In order to decide whether the High 


Court was right in including a direction 
to the Appellate Tribunal to take into 
account the annual value of the property, 


' it is necessary to appreciate the true. 
scope of. the reference taken to the High : 


Court. The Income-tax Officer had found 
that the property, having regard to its 
condition, was not capable of being let 


.* ‘fo tenants and. therefore. the’ gross ‘value 


- and the deductions 


claimed had to be 
ignored. The assessee was aggrieved by 
that finding. It must be remembered © 
that in its return the assessee had indi- 
cated that the property possessed an an- 
nual value of Rs, 1,23,672/-. Unless the 
property had an annual value, it believ~ 
ed, it could not be entitled to the deduc- 
tions claimed by it. In appeal before the 
Appellate Assistant Commissioner, its 
case was that the property could not be 
ignored for the purposes of the Income- 
tax Act. The contention was accepted by 
Appellate Assistant Commissioner, who 
held that the annual value of the pro- 
perty could not be ignored and furthér 
that the vacancy remission and other 
deductions claimed by the assessee were 
admissible, When the Revenue proceed- 
ed in appeal to the Appellate Tribunal 
it urged that the assessee was not entitled 
to the deductions claimed in respect ‘of 
the property. The Appellate Tribunal 
considered the evidence relating to the 
condition of the building, and was‘ of 
opinion that the building was not in” a 
habitable condition and it could ‘nof 
be said that the property could be’ re- 
asonably let out at any particular ‘an- 
nual value. In its opinion, the pro- 
perty fell outside the scope of Sec: 22 
and, therefore, the Income Tax Officer 
was right in ignoring the property 
altogether and in not computing any 
profit or loss in respect of it. The Appel- 
late Tribunal set aside the order of the 
Appellate Assistant Commissioner and 
restored the order of the Income-tax 
Officer. It was in the context of this 
train of proceedings that the assessee 
now took the case in reference to ‘tne 
High Court. The question referred to 
the High Court was rooted in the funda- 
mental submission of the assessee that 
the property possessed an annual value 
for the purpose of Section 22 and it was, 
therefore, entitled to the vacancy remis- 
sion and other deductions claimed by’ it, 
The frame of the question indicates that 
it has two parts, whether the Appellate 
Tribunal was right in holding that'’in 
computing the income from property 
the premises 3, Gun Foundry, possessed 
an annual value and whether the Ap~ 
pellate Tribunal was right in disallowing 


‘the vacancy remission and other deduc-. 
tions in respect of that property. Plainly, 


unless the property fell within the scope 
of Section. 22 there was no occasion ‘ior 


” considering the assessee’s: claim to tha. 
- deductioiis;: Phe -High..Court. also, when 
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~. considering the reference; examined the 


- question in its bifurcated character, But 
_ although bifurcated, the thrust of the 
question was directed to the considera- 
tion of the deductions claimed by the as- 
- sessee, Whether the property possessed 
an annual value was. necessary to deter- 
rune solely for the purpose of consider- 
ing the claim to deductions. Unless the 
assessee was interested in those deduc- 
tions it would not have asked for a find- 
ing that the property possessed an an- 
nual value, The High Court was, there- 
fore, right in examining both parts of 
the question and in determining whether 
‘|the property had an annual value and 
the deductions claimed were permissible. 
The assessee can have no quarrel with 
the High Court considering the first part 
of the question, because that was the 
_'yery case of the assessee throughout 
‘ from the earliest stage of the proceeding, 
_ From what has gone before it is apparent 
that the determination whether the pro- 
perty has an annual value arises only if 
“ft is found that on the terms of the sta- 
tute the assessee is otherwise entitled to 
the deductions claimed by him. If those 
deductions are not permissible under the 
relevant section, no question arises of 
examining whether the property has an 
annual value. Viewed in that light, the 
determination of the question whether 
. the property has an annual value falls 
into its proper place. It cannot be con- 
tended that even though the claim to 
deductions must otherwise fail, the ques- 
tion whether the property has an annual 
value must still be considered. Such a 
contention is not open to the Revenue. 
~ Tf the Revenue intended that the High 
Court should determine whether the pro- 
perty had an annual value as a question 
independent of the finding on the admis- 
sibility. of the deductions, the Revenue 
should have applied to the Appellate Tri- 
bunal for a reference to the High Court 
accordingly. It did not ask for a ref- 
erence and, therefore it.is not entitled to 
raise that contention now, It seems to 
us that there is only one way of looking 
at the'case, and that is whether on the 
assumption that the property has an an- 


nual value and falls within he scope ot 
- -Section 22, the assessee is entitled- to the 
-deductions under Sections 23.and 24, If. 


‘he is entitled to any of those deductions, 
then in order to establish the foundation 
in which the deductions can be rooted it 
will be necessary to determine whether 
the property possesses an annual value. 
‘That is what the High . Court did, and 


the. observations . made... by it must. ba. 
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accordingly. .It may be, that 
the deduction to which the assessee. is 
found entitled - runs to a far smaller 
figure than the. annual value. properly 
attributable to the property. In that 
event the consequence will be a net 
annual value of some significance. And 
this will be the consequence notwith- 
standing that the reference is at the as- 
sessee’s instance and no reference at all 
has been brought by the Revenue. The 
resulf appears anomalous, but after all 
it is for the assessee to choose whether 
or not he wishes to take a reference to 
the High Court, and if he is found en- 
titled to even one of the deductions 
claimed by him and effect cannot be given 
to that claim without the annual value 
of the property being computed he has 
oniy to thank himself. 


10. At the same time, we must point 
out that the High Court, after holding 
that the property has an annual value, 
has erred in stating that it sets aside that 
part of the order of the Appellate Tri- 
bunal. The High Court, on a reference 
before it, does not act as a court of ap- 
peal. The jurisdiction is advisory: and no 
more. The High Court is empowered to 
decide the question of law referred to’ it, 
and to return its answer to the Appellate 
Tribunal. The Appellate Tribunal then 
takes up the appeal and ` disposes it of 
conformably with the answer returned 
by the High Court. It is not part of the 
jurisdiction of the High Court to inter- 
fere and modify or set aside the appel- 
late order of the Tribunal, 


11. As has been said earlier, the High 
Court considered both parts of the ques- 
tion referred to it, whether the property 
possessed an annual value and whether 
the deductions claimed by the assessea 
were admissible. It examined first whe- 
ther the deductions were admissible, If 
found that the amount of Rs. 689/- paid 
on account of fire insurance premium in 
respect of the property was deductible 
from the annual value under Sec. 24 (1) 
(ii). Regarding the -claim -.under Sec- 
tion 24 (1) (ix) on account of vacancy 
remission, it disallowed the deduction 
on the ground that the property was not 
let during the previous year. The claim 
to deduction under Sec. 23 of the mimi- 
cipal taxes paid in. respect of the property 
was also rejected in the view that the 
municipal taxes could be deducted otly 
if the property was in the ‘occupation of 
a tenant. The High Court then turned 
to the: fundamental question -whether the 
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property possessed an annual valve for 
the purpose of Section 22, and held that 
merely because the building was in a 
state or disrepair it could not be pre- 
dicated that it had no annual value, In 
the result, on the question referred by 
the Appellate Tribunal it returned the 
opinion that the property possessed an 
annual value and that the assessee was 
entitled to a deduction in respect of in- 
surance premium only. 


12. In this appeal, the only question 
is whether the High Court is_ right in 
holding that the assessee is not entitled 
to any deduction on account of munici- 
pal taxes and the vacancy remission 
claimed by it. 

13. The claim to the deduction of 
municipal taxes is made under the pro- 
viso to Section 23 (1), The proviso 
reads: 

“Provided that where the property is 

in the occupation of a tenant and, the 
taxes levied by any local authority in 
respect of the property are under the 
law authorising such levy, payable 
wholly by the owner, or partly by the 
owner and partly by the tenant, a de- 
duction shall be made equal to the part, 
if any, of the tenant’s liability borne by 
the owner.” . 
Ht is immediately apparent that the 
proviso to Section 23. (1) can be availed 
of only if the property is in the oc 
cupation of a tenant, It would seem so 
on the language of the proviso. The as- 
sessee does not rest his claim on any 
other provision of law. In the circum- 
stances, the High Court is pA in deny- 
ing the claim in respect of municipal 
taxes, 


14. The next deduction claimed re- 
quires the consideration of Sec. 24 (1} 
(ix) of the Act, 


15. Section 24 (1). (ix) reads: 

“24 (1) Income chargeable under the 
head ‘Income from house property’ shall, 
subject to the provisions of sub-sec,. (2), 
be computed after making the following 
deductions namely s 


= x x x x x 


(ix) Where the property is let and was 
vacant during a part of the year that part 
of the annual value which is proportio~ 
nate to the period during, which the 
property is wholly unoccupied or, where 
the property is let out in parts, that por- 
tion of he annual value appropriate to 
any vacant part, which is proportionate 

to the period sat ed which buch part is 
wholly unoccupied: . 


eseeee seen 
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16. The question is whether the pro- 
perty, 3, Gun Foundry Road which admit- 
tedly has remained vacant since Decem- 
ber 26, 1960 can attract Sec. 24 (1) (ix), 
It is plain that it cannot, The provisions 
of the Income-tax Act relating to the 
charge on income apply in relation to a 
specific assessment year and the provi- 
sions of the Act providing for the com- 
putation of the chargeable income (which 
includes taking into account permissible 
deductions in the computation of the in- 
come chargeable under different heads) 
apply, in the absence of anything to the 
contrary, in relation to the relevant 
previous year. The total income of the 
previous year needs to be computed, and 
the different provisions’ relating to the 
computation of income must be read and 
applied in the context of the facts and 
circumstances obtaining during that 
year, unless the context suggests the con- 
trary. Consequently, when reading Sec- 
tion 24 (1) (ix) which speaks of property 
which is let and which was vacant dur- 
ing a part of the year we must read it 
to mean property which was let during 
the previous year and was vacant dur- 
ing a part of the year. It cannot refer 
to property which was not let at all 
during the previous year. In the pre- 
sent case, there is no evidence to show 
that it was ever even given out by the 
assessee that the property was avail- 
able for letting. We were referred. to Ma- 
harajadhiraja of Darbhanga v. Commis- 
gioner of Income-tax, Bihar and Orissa, 


_ ATR 1931 Pat 223, where it was observed 


by the Patna High Court that Sec. 9 (1) 
Paragraph 7, of the Income-tax Act, 
1922 could be invoked in a case where a 
house not in the occupation of the owner 
was habitually let to tenants and the va- 
cancies referred to are vacancies be 
tween the different tenancies, or a house 
though not let is dismantled ‘and shut up 
by the owner. We have carefully read 
the Judgment delivered by that High 
Court, and it appears that the observa- 
tion is a mere obiter. The actual point 
for decision was in fact quite different, 


It was a case where the assessee, who 
owned several houses kept them furnish- 
ed and open for his residence and never 
let them to any tenant, and he did not 
occupy some of them during the rele« 


-vant previous year, He claimed a vacancy 


remission in respect of them. The High 
Court, in our opinion rightly rejected 
the claim, It may also be pointed ou 
that the statutory provision eonsidered 


1988 


there was materially 
one before us, 

17, In our aa the assessee ae 
not entitled to the deductions claimed by 
- ft in respect of municipal taxes and a 
vacancy remission. The High Court.. is 
tight in its view in respect of this part 
of the case. ` 


18. The appeal is dismissed, There is. 


no order as to costs, | l 
Appeal dismissed, 


é 





AIR 12980 SUPREME COURT 768 
(From: 1973 Rajdhani LR 637} 
R. S. SARKARIA AND 
O. CHINNAPPA REDDY, JJ. 
Criminal Appeals Nos. 237-238 of Gis 
D/- 21-2-1980. 
Babu Rao Patel, 
State (Delhi Ronen eo): 
dent. 


Penal Code (1860), S. 153A — Offence 
under —— Proof — Article in newspaper 
— Promotion of ill-feeling and hatred 
between two communities under guise of 
political thesis or historical truth — Not 
permissible, 

S. 153A (1) (a) is not confined to the 
promotion of. feelings of enmity etc., on 
grounds of religion only but takes in pro- 
motion of such feelings on other grounds 
as well such as race, place of birth, - resi- 
dence, language, caste or community. _ 

(Para 3) 


The subject of an article published in 
a newspaper was that militant minorities 
thrive on communalism. The author re- 
ferred the Muslims generally as ‘a basi- 
cally violent race’. The article also con- 
tained various aspersions i on the Musim 
community. 


In another article the author criticised 
naming of Delhi roads after the Moghul 
emperors who according to the author 
whisk lustful perverts, i and mur- 

rers, ` 


Held, both the articles scariated feel- 
ings of enmity, hatred and ill-will be- 
tween the Hindu and Muslim communi- 
ties on. grounds of community and this 
could not be done in the.guise of-politi- 
cal thesis or historical truth. Therefore, 
the conviction under S. 153A was pro- 
per. 1973 Rajdhani LR 637, Affirmed. 
(Paras 4, 6, 7) 


Appellant v. The 
Respon- 
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' Babu Rao Patel v. State (Delhi Admn.}. 


’ Superintendent of Police, 
. Section 153-A of the Indian Penal Code, 


S.C. 763 


Mr, A. K. Sen and Mr. Gobind Das, Sr, 
Advocates (M/s, A N. Karkhanis, Sri- 
dharan and Mrs, S. Bhandare, Advocates 
with them) for Appellant; M/s. H. 8, 
Marwah and M. N, Shroff, Advocates, 
for Respondent, 


O. CHINNAPPA REDDY, J.: Can po- 
litical thesis or historical truth be so 
presented as to promote feelings of en- 
mity, hatred or ill-will between different 
religious groups or communities, is the 
question which we are called upon to 
ariswer in these two Criminal Appeals, 
The appellant in the two criminal ap- 
peals is the editor, publisher and printer 
of a monthly magazine going by the 
name ‘Mother India’{ He wrote two arti- 
cles under the captions ‘A tale of two 
communalisms’ and ‘Lingering disgrace of 
history’, On complaints filed by § thea 
Delhi, under 


he was convicted in respect of each of 
these articles in separate cases and sen- 
tenced in each case to suffer simple im-. 
prisonment for a period of four months 
and to pay a fine of Rs. 1,000 by the Ad- 
ditional Chief Judicial Magistrate, Delhi. 
On appeal the learned Sessions Judge, 
Delhi, confirmed the conviction in both 
the cases but reduced the sentence of fine 
to Rs. 500 in each case, is was con- 
firmed by the High Court. The appellant. 
has preferred these appeals by special 
leave of this Court, 


2. Shri A. K. Sen, learned counsel for 
the appellant submitted that if the arti- 
cles were read as a whole it would be 
patent that the article 'A tale of two com- 
munalisms’ was no more than a politi- 
cal thesis and the second article ‘Lin- 
gering disgrace of history’ was no more 
than a protest based on historical truths 
against the naming of roads in Delhi 
after Moghul emperors, He ` contended 
that neither article contained any at- 
tack on any religion and, therefore, there 
was no question of promotion and at- 
tempting to promote feelings of enmity, 
hatred or ill-will between different reli- 
gious groups on grounds of religion. The 
convictions under Section 153-A were, 
therefore, wrong, he submitted, 


3. 5. 158-A (1) (a) provides, ‘whoever 


_by words, either spoken or written, or 


by signs or by visible representations or 
otherwise, promotes, or attempts to pro- 
mote, on grounds of religion, race, place 
of birth, residence, language, caste or 
community or any other ground whatso- 
ever disharmony or feelings . of enmity, 
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hatred, or ill-will between different reli- feelings of enmity,- hatred .and ill-wi 
gious, racial language or regional groups between the Hindu and the Muslim com- 
or castes or communities shall be punish- munities. It is designed to fan the sparks 








ed with imprisonment which may ex- of ill-will and hatred on ground of com-|. . 






tend. to three years, or with fine, or with munity. The reference to the alleg 
both’. It is seen that S. 153A (1) (a) ‘is Muslim tradition of rape, loot, violence 
not confined to the promotion of feelings and murder and the alleged terror struck 
of enmity etc. on grounds of religion into the hearts of Hindu minority in a 
only as argued by Shri Sen but takes in neighbouring country by periodical kil-|_ 
Promotion of such feelings on other lings, in the context of his thesis that 
grounds as well such as race, place of communalism is the instrument of a mi- 
birth, residence, language, caste or com- litant minority can lead to no other m- 
munity. In the present case we have to ference. . 


consider the question whether the two 5. a ‘Ling 

articles promote on grounds of religion grace eras naire to be . pe de 
or community, feelings of enmity, hatred soainst the naming of Delhi Roads after 
or ill-will between different religious the Moghul emperors who according to 
groups or communities, the author were lustful perverts, rapists 
and murderers. According to the learned 

4. The first of the articles ‘A tale of counsel the attack was directed against 
two communalisms’ does begin as a sort. the Moghul rulers and not against the 
of political thesis. According to the au- Muslims of India. It was also said that 
thor, ‘communalism is an instrument of al) the statements in the article about 
political minorities . His thesis is that the lusts and perversions of the Moghul’ 
militant minorities thrive on communal- rulers were plain historical truths. On 
ism. If he wanted to develop his thesis a full reading of the article it reveals 
on those lines no one could object. But, much more than a protest against nam- 
he referred to Muslims generally as ‘a jing Delhi roads after Moghul rapists and 
basically violent race’ and went on to say perverts. At one place it is said ‘From 
‘communalism is, therefore, an instru- Mohammed Ibn Qasim, who landed in 
ment of a minority with a racial tradi- [dia in June 712 A.D. with 6000 Muslim 
tion of rape, loot, violence and murder cut-throats, to Mahomad Ali Jinnah, who 
as is found in India with a Muslim popu- cut this ancient cradle of a peace-loving 
lation of 12.7%. In Pakistan the Hindu human race into three bleeding bits in 
minority is 6.6% but because its racial August, 1947, we have had 1235 years of 
tradition is different it does not indulge bloodstained, history in which our life ` 
in communal riots...... Three essentials has been constantly punctuated by endless - 
are necessary for violent communalism. raids, rapes, loot, arson and slaughter. 
The community must be a minority, thè Jn all these years Hindus have given 
minority must be sizeable and the mmor~ millions of men, women and children as 
ity must have a tradition of murder and hostages to Islam to buy some peace and 
violence...... We find these three essen- preserve their own religion. They . are 
tials in the Muslim community of India’, still doing so, God alone knows how long 
He then. stated in’ the article that in this process of playing ond appeasing 
Pakistan and particularly in East Bengal Muslims will go on but-it cannot go on 
peace loving and terror struck Hindu for. long if the family planning designs 
minority was being eliminated by perio- of the present secular government suc- 
dical killing and conversions on a mass ceed. Because then pretty soon there 
scale, ‘Young Hindu males were compel- wouid be no Hindus left to pay.” i 
led to undergo vasectomy operations, “It is difficult to predict the future of 
young and pretty Hindu girls became the ancient Hindu race, it has no future 
the victims of Islamic beds of lust’. It is- gt all in Pakistan where ʻa subtle and 
then said ‘it is not in the nature and systematic genocide of the 10 million 
religion of the Hindu of India to be in- Hindus there. has now been undertaken 
tolerant and blood-thirsty like the fol- at state level by enforcing vasectomy - 
lowers of Islam’. According to him the operations on Hindu males and tubecto- 
only answer to the problem of commu- mies, on Hindu females, and by raping 
nalism was to declare India a Hindu women and converting young children 
State. In our opinion there cannot be the ` to Islam.” : Me ga a 

{slightest doubt. that the article is not.. | aban ied Os ot 
even thinly veiled as a. political. thesis;,.. “But. as long- as the Hindu- race lasts 
. lit -is .an undisguised attempt. to. promote- and. survives. in India, its... only. :.cradle.. 
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. and grave ‘in the whole world, it will be 
worthwhile setting before ` its children 
. the ideals of its numerous Hindu heroes 
and nation-builders rather than remind- 


~ mg them constantly of those Moghul 


brutes and tyrants who burnt Hindu 
homes, ravished Hindu mothers and sis- 
ters, slaughtered Hindu men and heroes 
and kidnapped and converted Hindu 
children”. . 

.§6. After referring to various perversi- 
ties. and tyrannies of the Moghul rulers 
ending with Aurangzeb, he said: ‘To 
have a street named after this Moghul 
bastard in New Delhi, the capital of 
India, is not only a disgrace to the Hin~ 
dus but a crying insult to the brave. 
community of Sikhs. Had the Muslims 
been insulted thus, they would not only 
have burnt every house on the road 
named after the tyrant but also set fire 


to. the whole damned city. The Muslims - 


know: how to guard their traditions”. 
He expressed the opinion that some of 
the ancient relics that reminded Hindus 
of their shame and disgrace made Mus- 
lms proud of the foul deeds of their 
ancestors. He made an appeal that a. be- 
ginning should be made to wipe out ‘our 
thousands 
the ‘Muslim names of roads’ which (‘re- 
mind us of the inhuman atrocities com- 


mitted on our men, women and children’, . 


If the Moghuls raped, looted, killed and 


sinned, the author’s view appears to be- 


that they did so as ‘Muslim sadists’. The 
author goes so far as to say that today’s 
Muslims are proud of the foul deeds’ of 
‘their ancestors’, the Moghuls being con- 
sidered by the author as the progenitors 
of the present day Indian Muslims. There 
is no question that the article is calculat- 
ed to rouse feelings of enmity, hatred 


and ill-will between Muslims and Hin- - 


dus. / 

7. Whether communalism is the wea- 
pon of an aggressive and militant minor~ 
ity. as suggested by the accused or the 
‘shield of a nervous and fearful minor- 
ity’, the problem of communalism is not 
solved by castigating the members of the 
minority community as intolerant and 
blood thirsty and a community with a 
tradition of rape, loot, violence and 
murder. Whether the Moghuis were 
Tapists and murderers or not and whe- 
ther the Delhi roads should be named 
after them or not it was. wrong to pre- 
sent the Moghuls as the ancestors of to- 
day’s Muslims and to villify the Muslims 
Jas the proud descendants of the 
.|Moghuls, . We. are convinced -.that:. -beth `; 


‘Union of Inlia’ 


. tbe articles do- promote feelings of en- 
mity, hatred and ill-will between thel : 
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year old shame’ by changing . 


‘foul’ . 
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Hindu and Muslim communities on 
erounds of community and this cannot) 
be done in the guise of political 
or historical truth. The appeals are dis- 


ove teil 


Appeals dismissed. 





AIR 1880 SUPREME COURT 765 


S. MURTAZA FAZAL ALI, 
P. S. KATILASAM AND 
A. D. KOSHAL, JJ. 


Writ Petn. No. 1323 of 1979, D/- 20-2- 
1980. 


Ramchandra A. Kamat, Petitioner vV. 
Union of India and others, Respondents, 


Conservation of Foreign Exchange and 
Prevention of Smuggling Activities Act 
(1974), Ss. 3 (1) and 11 — Order of deten- 
tion under S. 3 (1) — Request for copies 
of documents referred to in grounds of 
detention — Unreasonable delay in sup- 
plying — Effect — Detention held not 
according to procedure prescribed by 
ław. (Constitution of India. Arts, 22 (5) 
and 32). 


The right to make a representation is 
a fundamental right. The representation 
thus made should be considered expedi- 
tiously by the Government. In order to 
make an effective representation, the de- 
tenu is entitled to obtain information 
relating to the grounds of detention. 
When the grounds of detention are serv- 
ed on the detenu, he is entitled to ask 
for copies of the statements and docu- 
ments referred to in the grounds of de- 
tention to enable him to make an effec- 
tive representation. When the detenu 
makes a request . for such documents, 
they should be supplied to him expediti- 
ously. What is reasonable expedition will 
depend on the facts of each case. AIR 
1970 SC 675, Rel on. (Para 6) 


_If there is undue delay in furnishing 
the statements and documents referred 
to in the grounds of detention, the right 
to make effective representation is deni- 
ed. The detention cannot be said to be 
according to.the procedure prescribed by 
law. When the Act contemplates the fur- 
nishing. of grounds of detention ordinari- 
ly within, five days of the order of de- 
tention, the intention is clear that the, 


_ CX/CX/B65/80/KSB `. Bi a 
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statements and documents which ara 
referred to.in the grounds of detention 
and which are required by the detenu 
and are expected to be in possession of 
the detaining authority should be fur- 
nished with reasonable expedition. 
(Para 8} 
Held on the facts and circumstances 
of the case that the detaining authority 
failed to act with reasonable expedition 
in furnishing the statements and docu- 
ments referred to in the grounds. of de- 
tention and therefore, the detention was 
not in accordance with the procedure 
contemplated under law. Hence his con~ 
tinued detention was not warranted, 
(Paras 10, 11) 
Cases Referred: Chronological Paras 


(1970) 3 SCR 225: AIR 1970 SC 6751 
1970 Cri LJ 743 4 


Mr. Ram Jethmalani, Sr. Advocate 
(M/s. Harjinder Singh and M. M. Lodha, 
Advocates with him), for Petitioner; Mr. 
U. R. Lalit, Sr. Advocate (M/s. A. V. 
Rangam and M. N, Shroff, Advocates 
with him), for Respondents, 


KAILASAM, J.:— The petitioner Ram- 
chandra A. Kamat has preferred this 
petition under Art. 32 of the Constitu- 
tion of India praying for the issue of 
writ of Habeas Corpus directing‘ his 
release by quashing the order of his 
detention dated 31-8-1979 passed by 
second respondent, Additional Secretary 
to the Government o: Inala: Ministry of 
Finance, 


2. The petitioner was detained by an 
order dated 31st August, 1979 under Sec- 
tion 3 (1) of the Conservation of Foreign 
Exchange and Prevention of Smuggling 
Activities Act, 1974. In pursuance of the 
order, the petitioner: was arrested on 

5-9-1979. He was served with the grounds 
of detention on the same day. The peti- 
tioner through his advocate by a letter 
dated 7-9-1979 wrote tò the second re- 
spondent stating that it was found that 
the detaining authority relied upon a 
number of statements of various per- 
sons including the detenu as well as 
documents referred to in the grounds, 
but the detenu was not furnished with 
the copies of the same. The Advocate 
stated that the detenu desires to make 
a representation against the order of de- 
tention but found that without the copies 
of documents referred to in the grounds 
of detention order it is not possible to 
make an effective representation. A reply 
to his letter was sent to the Advocate 
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by Mr. Thawani, Deputy Secretary to 
the Government of India, wherein he 
acknowledged the receipt of the letter of 
the Advocate dated 7-9-1979. By this 
letter the Deputy Secretary requested 
the Advocate to contact the Deputy Di- 
rector, Directorate of Enforcement, Bom= 
bay, who it was stated, had been suitably 
advised regarding supply of copies of. 
statements and documents, relied upon 
in the detention order dated 31-8-1979% 
It may be noted that the detaining 
authority, the second respondent did not 
acknowledge the letter from the. detenu’s 
advocate or take any action by himself 
but directed the Deputy Secretary to 
address the communication dated 10-9- 
1979 referred to above, Though ‘the let- 
ter states that the Deputy Director, Bome 
bay has been suitably advised regarding 
the request for supply of copies of state- 
ments and documents relied on in tha 
detention order nothing further was done 
by the Deputy Director of Enforcement, 
Bombay. On the 14th September, 1979, 
the advocate not’ having received. any 
communication, addressed a letter to the 
Deputy Director enclosing a copy of the 
letter which he received from the De- 
puty Secretary and requested the De- 
puty Director to supply him on. behalf 
of his client copies of the relevant state- 
ments and' documents referred to and 
relied upon in the order of detention at 
an early date, In reply to the letter of 
14-09-79 by the Advocate, the Deputy Di- 
rector in his communication dated 22-9- 
1979 requested the advocate to see the 
Deputy Director on 24-9-79 at 14.30 hours 
to take inspection of the documents. On 

the documents the advocate 
was not satisfied and insisted on supply 
of copies of documents and ultimately 
copies were supplied on 3 days, namely, 
on 26-9-79, 28-9-79 and 29-9-79 The re- 
presentation was made by the detenu 
on 5-10-1979. ; 


3. It is settled Iaw that the appropri- 
ate authority is bound to give an oppor- 
tunity to the detenu to make representa- 
tion and to consider the representation 
of the detenu as early as possible. There 
should not be any delay in the matter of 
consideration. 

4. The constitutional Bench of the 
Court in Jayanarayan Sukul v, State of 
West Bengal, (1970) 3 SCR 225 has held 
that the fundamental right of the detenu 
to have representation considered by the 
appropriate Government will render. 
meaningless if the Government will not 
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deal with the matter expeditiously, The 
Court observed:— 


“It is established beyond any measure 
of doubt that the appropriate authority 
is bound to consider the representation 
of the detenu as early as possible, - The 
appropriate Government itself is bound 
to consider the representation as expedi~- 
tiously as possible. The reason for im- 
mediate consideration of the representa- 
tion is too obvious to be stressed, The 
personal liberty of a person is at stake, 
Any delay would not only be an irre- 
sponsible act on the part of the appro- 
priate authority but also unconstitutional 
because the Constitution enshrines the 
fundamental right of a detenu to have 
his representation considered and it is 
imperative that when the liberty of a 
person is in peril immediate action 


, Should be taken by the relevant autho 


rities.”’ 


5. The same view has been expressed 
by this Court in a number of cases vide 
Seervai’s Constitutional Law of India, 
Vol. I, page 542, paragraph 12.82, 


6. The right to make a representation 
is a fundamental right, The representa- 
tion thus made should be considered 
expeditiously by the Government. In 
order to make an effective representa~, 
tion, the detenu is entitled to obtain in- 
formation relating to the grounds of de- 
tention. When the grounds of detention 
are served on the detenu, he is entitled 


to ask for copies of the statements and, 


documents referred to in the grounds of 
detention to enable him to make an 
effective representation. When the de- 
tenu makes a request for such docu= 
ments, they should be supplied to him 
expeditiously. The detaining authority 
in preparing the grounds would have 
referred to the statements and docu- 
ments relied on in the grounds of deten~ 
tion and would be ordinarily available 
with him—when copies of such docu- 
ments are asked for by the detenu tha 
detaining authority should be in a posi- 
tion to supply them with reasonable ex- 
pedition What is reasonable expedition 
will depend on the facts of each case. 
7. It is alleged by the detenu that 
there had been unreasonable delay in 
furnishing of the statements and docu- 
- ments referred to in the grounds of de- 
tention. It is the duty of the de 
taining authority to satisfactorily ex= 
plain the delay, if any, in furnishing of 
these documents. We are in this context 
not referring to the statements and docu- 
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ments not referred to in the grounds of 
detention for it may be that they are 
not in the possession of the detaining 
authority and that reasonable time may 
be required for furnishing copies of the 


relevant documents, which may not be 


in his possession, 


8. If there is undue delay in furnish- 
ing the statements and documents refer 
red to in the grounds of detention the 
tight to make effective representation 
denied. The detention cannot be said t 
be according to the procedure prescribed 








detaining authority should be furnished 
with reasonable expedition. 

9. It will have to be considered on 
the facts of the case whether there was 
any unexplained delay in furnishing the 
atatements and documents relied on in 
the grounds of detention, The detenu 
was arrested on 5-9-1979 and his advo- 
cate by a letter dated 7-9-1979 Anne- 
xure ‘C’ to the writ petition wrote to the 
detaining authority stating that for mak-. 
ing an effective representation, he must 
have copies of statements and documents 
referred to in the detention order. He 
prayed that the copies of the statements 
and documents . may be furnished tọ 
him, This letter was received by the de- 
taining authority on the 10th of Sep- 
tember, 1979 and a communication was 
addressed not by the detaining authority 
but by Mr. Thawani, Deputy Sectetary 
on the same date. It.is not clear whether 
the detaining authority applied his mind 
and realised the necessity for furnishing 
of the documents to the detenu expedi- 
tiously. The communication was address- 
ed by the Deputy Secretary to the Ad- 
vocate of the detenu informing him that 
the Deputy Director of Enforcement at 
Bombay had been suitably advised re- 
garding the request for supply of copies 
of statements and documents relied on 
in the detention order. One would have 
expected that the detaining authority or 
the Deputy Secretary acting on his be- 
half, to have directed the Deputy Direc- 
tor of Enforcement, Bombay to furnish 
the necessary documents expeditiously 
to the Advocate as requested or to the 


-detenu himself, The direction in the 
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communication from the. Deputy Secre- 
tary was not immediately complied with. 
The Advocate for the detenu wrote 
again on the 14th September, 1979 re- 
minding the Deputy Director of the 
communication he had received from the 
Deputy Secretary. The Advocate re- 


quested that the copies of the relevant 


' statements and documents referred to 
and relied upon in the detention order 
may be supplied to him. This letter was 
replied by the Deputy Director on the 
22nd September, 1979 in which the Ad- 
vocate was asked to have inspection af 
the documents in his premises between 
14.30 hours on 24-9-1979. The copies of 
the statements and documents requested 
by the Advocate for the detenu and di- 
rected by the Deputy Secretary to be 
furnished to the Advocate were not fur- 
nished to him instead the Deputy Direc- 
tor asked the Advocate to have inspec- 
tion at the Deputy Director’s office. After 


inspecting the documents on 22/24/25-9- 


1979, he insisted on having copies which 
were supplied on the 26th, 27th and 28th 
of September, 1979. 


. 10. The explanation given by the 

detaining authority regarding the delay 
in furnishing copies as seen in his coun- 
ter-affidavit is that the constitutional 
right of the petitioner to make effective 
representation had not been, infringed, 
According to the detaining authority tie 
was not incumbent upon the detaining 
authority to supply copies of all the 
documents relied upon in the grounds of 
detention to the petitioner along with 
the grounds within 5 days of detention 
as petitioner has contended. In this con- 
text it would be relevant to state that 
the grounds were sufficiently detailed so 
as to enable the petitioner to make an 
effective representation against the de- 
tention.” He further stated that all steps 
were taken to comply as expeditiously 
as possible. It may not be necessary for 
the detaining authority to supply copies 
of all the documents relied upon in the 
grounds of detention at the time when 
the grounds are furnished to the detenu 
but once the detenu states that for effec- 
tive representation it is necessary that 
he should have copies of the statements 
_ and documents referred to in the grounds 
of detention, it is the duty of the detain- 
. ing authority to furnish them with rea- 
sonable expedition. The detaining autho- 
rity cannot decline to furnish copies of 
the documents -on-the ground that the 
grounds . were - sufficiently. - detailed:--to - 
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enable the petitioner to make an effec- 
tive representation. In this case; the de- 
taining authority should have taken rea- 
sonable steps to provide the detenu or 
his advocate with the statements and 
documents as early as possible. The reply 
to the detenu was not sent by the detain- 


‘ing authority and it is not clear whether 


he appreciated the necessity to act ex-- 
peditiously. As noted already, a commu- 
nication was sent by the Deputy Secre- 
tary to the Deputy Director, who did 
not comply with the direction and fur- 
nish- copies of the statements and docu- 
ments, After a lapse of 12 days ie. on 
22-9-1979, the Deputy Director offered 
inspection.. 


11i. Taking into account the facts and 
circumstances of the case and explana- 
tion furnished by the detaining autho- 
rity, we are of the view that the detain- 
ing authority failed to act with reason- 
able expedition in furnishing the state- 
ments and documents referred to in the 
grounds of detention. On the facts of the 
case, therefore, we are satisfied that the 
detention is not in accordance with 
procedure contemplated under law. Tha 
continued detention is not warranted, 
The order of his release has already.. been 
issued by this Court, 
Detenu released, 
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(From: Punj & Har) 
y, R. KRISHNA IYER, D. A. DESAI 
' AND A. D. KOSHAL, JJ. ` 


Civil Appeal No, 1949 of 1979, Dj- 
24-7-1979. 


Bhim Singh and others, Aprene Vi 
ha of PA and others, . Respons 
nts, i 


Evidence Act (1872), S. 115 — Dectrins 
of promissory estoppel — State Govern- 
ment holding out certain specific pro- 
mises as inducement for its employees to 
move into a newly created department — 
Held employees having believed re- re- 
sentations by State Government and 
having acted thereon could not he deni- 
ed rights and benefits promised to them. 


(Note: Settled law point vide AIR 1979- 
SC 621. Hence SOEREN not Reported 


TE Bd}s. . 
: AR/BRIA209/00/RSK 
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AIR 1980 SUPREME COURT 769- 
== 1980 Tax. L. R. 287 
(From: Bombay)* 
P. N. BHAGWATI. AND 
R. 5. PATHAK, JJ. 

Civil Appeals Nos. 129 and 512; 755- 
V56 of 1976 and 1787; 1639-1645 of 1977, 
D/- 5-12-1979. 

Commissioner of Gift Tax, Bombay, 
_Appellant v. Smt. Kusumben D. Maha- 
devia, Respondent. 

Commissioner of Wealth Tax, Appel- 
lant v. Smt. Madhuriben Y. Mafatlal, 
Respondent. 

- Commissioner of Wealth Tax, Appel- 
lant v. Hrishikesh Arvindprasad, ‘Respon- 
dent, 

And 


Commissioner of Wealth Tax, Appel- 
lant v. Jayshreeben S. Lashkari, etc. ete., 
Respondents. 


(A) Gift Tax Act (1958), S. 26 — Wealth 
Fax Act (1957), S. 27 — Answer to ques- 
tion of law conciuded by decision of 
‘Supreme Court — Refusal by Tribunai 
to refer the question — Justified. 

It is true that there must be a question 
of law arising out of the order of the 
Tribunal before a reference can ba 


made, but it is not every question of law 


that is required to be referred by the 
Tribunal to the High Court. Where the 
answer to the question of law is self- 
evident or is concluded by a decision of 
Supreme Court, it would be futile to 
make a reference and in such a case the 
. Tribunal would be justified in refusing 
to refer the. question to the High Court. 
-. ATR 1966 SC 1490; (19866) 60 ITR 428 
‘{SC) and (1970) 77 ITR 20 (SC), Foll 

(Para 2) 


The question as to which method 
should be adopted for valuation of the 
shares of a private limited company 
which was an investment company and 
at all material times a going concern— 
whether it should be the profit earning 
method or a combination of the break- 
up method and the profit earning method 


‘eGift Tax Applns. Nos. 1 and 2 of 1975; 


'  D/- 19-6-1975; W.T.A. No.-15 of 1975, 
© D/- 8-12-1975; W.T.A. No. 24 of 1976, 
D/- 18-12-1978 and W. P. Nos. 16, 17 
and 21 of 1976, D/- 3-11-1976: W.T.A, 
Nos. 20 and 23 of 1976, D/- 4-11-1976 
(Bom). ` 


AX/BX/A58/80/SSG 
1980 S.C./49 VI .G—1- 
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= is clearly’a question of 
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law. The 

answer to the question of law relating — 
to the method to be adopted for valua- 
tion of shares in the company was clear- 
ly concluded by the decision in Mahadeo 
Jalan’s case, 1973 Tax LR 1757 (SC), 
and the High Court was, therefore, justi- 
fied in refusing to call for a reference 
on this question. Gift Tax Appins. Nos. 
l and 2 of 1975, D/- 19-6-1975 and W.T.A, 


‘No. 15 of 75, D/- 8-12-1975 (Bom) ete, 


Affirmed. (Paras 2, 6, 8) 


(B) Gift Tax Act (1958), S. 6 (1}—Wealth 
Tax Act (1957), S. 7 (1) — Shares of 
Company — Valuation —- Mode — Shares 
of Company {a going concern) not quot- 
ed on stock exchange — Profit earning 
method but not the break-up method 
would be appropriate — S. 6 (1) of the 
former Act is same as 8. 7 (ty of the 
latter Act. 


Where the shares in a publice limited 
company are quoted on the stock ex- 
change and there are dealings in them, 
the price prevailing on the valuation 
date would represent the value of the 
shares. But where the shares in a public 
limited company are not quoted on the 
stock exchange or the shares are in a 
private limited company the proper 
method of valuation to be adopted would . 
be the profit earning method. Thus, in 
the case of a company which is a going 
concern and whose shares are not quot- 
ed on the stock exchange, the profits 
which the company has been making 
and should be capable of making or in 
other words, the profit-earning capacity 
of the company would ordinarily deter- 
mine the value of the shares. The break- 
up method would not be appropriate for 
valuation of shares of a company which 
is a going concern. The combination of 
the two methods i.e. the break-up method 
and the profit earning method has no 
sanction of any judicial or other auth- 
ority and cannot be accepted as a valid 
principle of valuation of shares. 1973 
Tax LR 1757 (SC), Foll 

(Paras 4, 5, 8) 

Since the provision for determining 
the value of an asset is the same in Sec- 
tion 6 (1) of the Gift Tax Act as it is in 
S. 7 (1) of the Wealth Tax Act, the prin- 
ciples of valuation laid down in Maha- 
deo Jalan’s case (1973 Tax LR 1757 (SC)) 
must apply equally in relation to valua- 
tion of shares to be made for the pur- 
pose of the Gift Tax Act. Gift Tax Appins. 


Nos; 1 and 2 of 1975, D/- 19-6-1975 and 
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W.T.A. No. 15 of 1975, D/- 8-12-1975 
(Bom) ete., Affirmed. (Para 7) 
Cases Referred: Chronological Paras 


(1972) 86 TIR 621: AIR 1973 SC 1023: 

1973 Tax LR 1757 1, 2, 3, 4, 5 8 7 
{1970 77 ITR 20 (SC) 2 
(1966) 60 ITR 188: AIR 1966 SC 1490 2 
(1966) 60 ITR 428 (SC) 2 
- (1961) 42 ITR 589: AIR 1961 SC 1633 & 
(1932) 2 All ER 775 (PC), Attorney-Ge- 

neral (Ceylon) v. Mackie 3 
69 Com WLR 1, Mc Cathie v. Federal 

Commr. of Taxation 4 


Mr. S. T. Desai, Sr. Advocate (M/s 


$S. P. Nayar and Miss A Subhashini Ad- ` 


vocates with him), for Appellants; Mr. 
N. A. Palkhiwala, Sr. Advocate (M/s, 
S. P. Mehta, H. P. Raina, Ravinder 
Narain, Mrs. A. K. Verma, Talat Ansari 
and A. N. Haksar, Advocates with bim), 
- for Respondents. 


P. N. BHAGWATI, J.:— These appeals 
by special leave raise a short question 
as to whether a reference should have 
been called for by the High Court in 
each of these cases. Some of these cases 
are under the Gift Tax Act while others 
under the Wealth Tax Act. They all re- 
late.to the valuation of the ordinary 
shares of a private limited company call- 


ed Mafatlal Gagalbhai Pvt. Ltd: which 


is admittedly an investment company? 
The assessee in these cases claimed in the 
course of assessments to gift tax of 
wealth tax, as the case may be, that the 
value of the shares should be taken to 
be the figure arrived at by M/s. C. C, 
Choksy & Co., Chartered: Accountants, by 
applying the profit earning method of 
valuation of shares without making any 
adjustment in the profits of the com- 
pany. It is not necessary for the purpose 
of these appeals to set out the different 
figures of valuation given in the report 
of M/s. C. C. Choksy & Co. and claimed 
by the assessees as representing the cor- 
rect value of the shares on the material 


dates, because the question with which 


“we are concerned is one of principle 
and the actual figures of valuation are 
not relevant. The Gift Tax and Wealth 
Tax Officers did not accept the figures 
of valuation given by the assessees on 
the. basis of the profit earning method 
and valued the shares at much higher 
figures by applying the break-up method, 
This naturally involved the assessees in 
higher tax liability and hence they pre- 
ferred appeals to the Appellate Assistant 
Commissioner. The Appellate Assistant 
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` pleaded for adopting 


ALR 


Commissioner applied what has been de=- 
scribed in the record as ‘rule of three’ 
and reduced the valuation of the shares 
but tbe figures determined by the Ap- 
pellate Assistant Cornmissioner were still 
higher than those claimed by the asses- 
sees. Since the valuation of the shares 
made by the Gift Tax and the Wealth 
Tax Officers was reduced by the Appel- 
late Assistant Commissioner, the Reve- 
nue was dissatisfied and it, therefore, 
preferred appeals against the orders of 
the Appellate Assistant Commissioner to 
the Tribunal. The assessees were also 
unhappy with the valuation made by ths 
Appellate Assistant Commissioner since 


-he did not accept the valuation put. for- 


ward on their behalf and hence they too 
preferred cross objections in the appeals 
filed by the Revenue. The appeals and 
the cross objections in the cases forming 
the subject-matter of Civil Appeal No, 
129/76 were heard together by the Tri- 
bunal. The only controversy before the 
Tribunal was as to which method should 
be followed for valuing the shares of the 
company. The Revenue contended that 
in the case of an investment company 
like Mafatlal Gagalbhai Pvt. Ltd., the 
proper method of valuation would be to 
take the mean of two values, one arriv- 
ed at by applying the profit earning 
method and the other by applying the 
break-up method, while the assessees 
only the  profit- 
earning method, since in their submis- 
sion that was the only method which 
could be applied for valuation of shares 
of a going concern. The Tribunal by a 
common judgment accepted the conten- 
tion of the assessees and adopted the 
valuation of the shares made by M/s. 
C. C. Choksy and Co. by applying the 
profit earning method and in the result 
rejected the appeals of the Revenue and 
allowed the cross objections of the as- 
sessees. We shall discuss in some detail 
the reasons which weighed with the Tri- 
bunal in coming to this decision when 
we deal with the arguments of the par- 
ties, but suffice it to state for the present 
that in taking this view, the Tribunal 
followed the recent decision of this Court 
in Commr. of Wealth Tax v. Mahadeo 


Jalan, (1972) 86 ITR 621. Similar. orders 
were passed by the Tribunal in the ap- 
peals and cross-objections relating to 
the other assessees. The Revenue was 
obviously aggrieved by the orders of the 
Tribunal and, therefore, it made appli- 
cations to the Tribunal for referring te 
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the High Court the following question 
of law, namely, . 
“Whether the Tribunal is right in hold- 
ing that the shares of an investment com- 
pany has to be valued only on the basis 
of the yield without taking into account 
the assets owned and reflected in the 
balance sheet.” 
said to arise out of the orders of the Tri- 
bunal. The applications for reference 
were rejected by the Tribunal on the 
ground that no referable question of law 
arose out of the orders of the Tribunal, 
The Revenue thereupon made applica- 
tions to the High Court for calling for a 
reference but those applications also 
met with the same fate. Hence the Re- 
venue preferred petitions for special 
leave to appeal in the case of all the 
assessees and special leave having been 
granted in some of the petitions, the pre- 
sent appeals have come up for hearing 
before us. 


2. The sole question that arises for 
determination in these appeals is whe- 
ther any question of law arises out of 
the orders of the Tribunal which needs 
to be referred to the High Court. It is 
true that there must be a question of law 
arising out of the order of the Tribunal 
before a reference can be made, but it 
is not every question of law that is re- 
quired to be referred by the Tribunal to 
the High Court. Where the answer to the 
question of law is self-evident or is con- 
cluded by a decision of this Court, it 
would be futile to make a reference and 
in such a case the Tribunal would be 
justified in refusing to refer the ques- 
tion to the High Court: vide Commr. of 
L-T. v. Chander. Bhan, (1966) 60 ITR 188 
(SC); Mathura Prasad*y. Commr. of I-T., 
(1966) 60 ITR 428 (SC) and Commr. of 
L-T. v. Indian Mica Supply Co. P. Ltd., 
(1970) 77 ITR 20 (SC). Now there can be 
no doubt that in the present case the 
question as to which method should be 
adopted for valuation of the shares of 
Mafatlal Gagalbhai Private Lid, a pri- 
vate limited company which was an in- 
vestment company and at all material 
times a going concern — whether it 
should be the profit earning method or 
a combination of the break-up method 
and the profit earning method — is clear~ 
ly a question of law. But the argument 
of the assessees was that the determina- 
tion of this question was completely 
covered by a recent decision of this 
Court in Commr. of Weaith Tax v. Maha- 
deo Jalan, (1972) 86 ITR 621 in favour of 
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the assessees and no useful purpose 
would be served by calling for a refer- 
ence. The Revenue conceded that the 
decision in Mahadeo Jalan’s case did lay 
down certain principles for valuation 1 
shares in a limited company, but its con- 
tention was that these principles were 
no more than broad guidelines and they 
did not eliminate the necessity of finding 
out the appropriate method of valuation 
in each case which came before the tax- 
ing authority and hence it was necessary 
to make a reference so that the proper 
method for valuation of the shares of 
Mafatlal Gagalbhai Pvt. Co. Ltd. could 
be determined by the High Court. The 
controversy between the parties thus 
centred round the question as to what 
was decided by this Court in Mahadeo 
Jalan’s case and whether it laid down 
what method should be applied for 
valuation of shares of a private limited 
company which is an investment com- 
pany carrying on business as a going 
concern. If the method to be applied in 
such a case could be found to have been 
judicially laid down by this Court in . 
Mahadeo Jalan’s case, all that would be 
necessary to be done for arriving at the 
valuation of the shares in Mafatlal 
Gagalbhai Company Private Limited. 
would be to apply that method and it 
would be wholly unnecessary to call for 
a reference. Let us, therefore, examine 
the decision in Mahadeo Jalan’s case and 
see whether any principle of valuation 
of shares is laid down in it which would 
be applicable in case of a company like 
Mafatlal Gagalbhai Private Limited. 

3. The decision in Mahadeo Jalan’s 
case was rendered under the Wealth Tax 
Act and the question was as to what was 
the appropriate method for valuation of 
shares of a private limited company for 
the purpose of wealth tax. The Tribunal 
adopted the break-up method and arriv- 


.@d at the valuation of the shares on that 


basis, but on a reference, the High Court 
took the view that in case of a company 
which is a going concern the only proper 
method of valuation of shares is the 
yield value method and not the break- 
up method. The Revenue carried the 
matter in appeal to this Court and in 
a judgment delivered by Jaganmohan 
Reddy, J. this Court examined the ques- 
tion of valuation of shares in depth and 
after referring to various decisions of 
the English, Irish and Australian Courts, 
laid down the following principles for 
valuation of shares in a limited com- 
panyi 
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(1) Where the shares in a public limit- 
ed company are quoted on the stock ex- 
_ change and there are dealings in them, 
the price prevailing on_ the valuation 
date is the value of the shares. 


(2) Where the shares are of a public 
limited company which are not quoted 
on a stock exchange or ofa private 
limited company the value is determin- 
-ed by reference to the dividends if any, 
_ reflecting the profit-earning capacity on 
a reasonable commercial basis. But, 


where they do not, then the amount of 


yield on that basis will determine the 
value of the shares. In- other words, the 
profits which the company has been 


making and should be making will ordi- 
marily determine the value. The divi- 
dend and earning method or yield me- 
thod are not mutually exclusive: both 
should help in ascertaining the profit 
“earning capacity as indicated above. If 
the results of the two methods differ, an 
intermediate figure may have to be com- 
puted by adjustment of unreasonable 
| expenses and adopting e reasonable pro- 
portion of profits. | / 


(3) In the case of a private limited 
company also where the expenses are 
„incurred out of all proportion to the 
commercial venture, they will be- added 
back to the profits of the 
computing the yield. In such companies 
the restriction on share transfers will 
also be taken into consideration as ear 
lier indicated in arriving at a valuation. 


(4) Where the dividend yield and earn- 
ing method preak down by reason of the 
company’s inability to earn profits and 
declare dividends, if the set-back is tem- 
porary then it is perhaps possible to 
take the estimate of the value of the 
shares before set-back and discount it 
by a percentage corresponding to the 
proportionate fall in the price of quoted 


shares of companies which have suffer- . 


ed similar reverses. 


(5) Where the company is ripe for 
winding up then the break-up value 
method determines what would be realis- 
ed by that process. | 


_ (8) As in Attorney-General of Ceylon 

v. Mackie, (1952) 2 All ER 775 (PC) a 
valuation by reference to the assets 
would be justified where as in that case 
the fluctuations of profits and uncertain- 
ty of the conditions at the date of the 
valuation prevented any reasonable 
estimation of prospective profits. and 
dividends, = m l 7 
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company 10. 


‘neration rather 


‘making and should be capable of mak~ 


Since the company involved in this case - 
was a private limited company which: 
was a going concern, the Court follow- 
ing: the above principles, negatived the 
applicability of the break-up method 
for valuation of the shares and upheld 
the view taken by the High Court that 
the yield method was the proper method 
for arriving at the valuation of the 
shares. 


4. It is clear from this decision that 
where the shares in a publie limited 
company are quoted on the stock ex- 
change and there are dealings in them, 
the price prevailing on the valuation 
date would represent the value of the 
shares. But where the shares in a public 
limited company are not quoted on th 
stock exchange or the shares are in a pri 
vate limited company the proper method 
of valuation to be adopted would be~ the 
profit earning method. This method may 
be applied by taking the dividends 
reflecting the profit earning capacity of 
the company on reasonable commercial 
basis but if it is found that the dividends’ 
do not correctly reflect the profit earn- 
ing capacity because only a small pre- 
portion of the profits is distributed by 
way of dividends and a large amount of -- 
profits is systematically accumulated i» - 
the form of reserves, the dividend me- 
thod of valuation may be rejected 
and the valuation may be made by re 
ference to the profits. The- profit-earning, ' 
method takes into account the pro 
which the company has been making andj- 
should be capable of making and the 
valuation, according to this method isl’ 
based on the average maintainable pro- 
fits. Of course, for the purpose of such - 
valuation, the taxing authority is not 
bound by the figure of profits shown in 
the profit. and loss account - because it 
is possible that the amount of profits 
may have suffered diminution on ac- 
count of unreasonable expenditure or 
the directors having chosen to take away 
a part of the profits in the form of remu- 
than dividends. The . 
figure of profits in such a case would 
have to be adjusted in’ order to ` arrive. 
at the real profit earning capacity of. 
the company. It would, thus, be seen 
that in the case of a company which i 
a going concern and whose shares are 
not quoted on the stock . exchange, . th 
profits which the company has 


















ing or in other words, the profit-earning| - 
capacity of the company would ordi- 
parily determine the value of the s ~ 
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That is ae in Mahadeo Jalan’s case the 
Court quoted with approval the follow- 
ing observations of Williams, J. in Me- 
Cathie , v. Federal Commissioner 
of Taxation, 69 . Com WLR 1 
eres the rea] value of shares 
a deceased person holds, in a company 
on the date of his death - will depend 
more on the profits which the company 
has been making and should be capable 
of. making, having regard to the nature 


_ of its. business, than upon the amounts. 


which the shares would be likely to 


realise upon a liquidation”, and stated 
in no uncertain terms that “The 
general principle of valuation in 


a going concern is the yield on the basis 
of average maintainable profits, subject 
to adjustment ete. which the circum- 
stances of any particular case may fall 
' for”. The break-up method would not be 
appropriate for valuation of shares of a 
company which is a going-concern be- 
cause as pointed out by the Court in 
Mahadeo Jalan’s case, “among 
tors which govern the consideration of 
the buyer and the seller where the one 
desires to purchase and the other wishes 
to sell, the factor of break-up value of 
a share as on liquidation hardly enters 
into consideration where the shares aré 
of a going concern”. It is only where a 
company is ripe for winding up or the 
situation is such that the fluctuations of 
profits and uncertainty of conditions at 
the date of valuation prevent any reason- 
able estimation of the profit earning 
capacity of the company, that the valua- 
tion by the break-up method would be 
justified. The Revenue leaned heavily 
on the observation in Mahadeo Jalan’s 
case that the. factors likely to determine 
the valuation of a share include “in spe- 
cial cases such as investment companies, 
the asset-backing” and urged on the 
strength of this observation that in the 
case of an investment company, the 
asset-backing was a relevant considera- 
tion and the break-up method could not, 
therefore, be considered as totally irre- 
levant. This . contention, we are afraid, 
is based on a wrong reading of the ob- 
servation of the Court. When the Court 
said that in case of an investment coms 
pany, the asset-backing is a relevant 
factor in determination of the value of 
the shares, what the Court meant was 
that in order to determine the capacity 
of the company to maintain its profits 


ithe asset-backing would be a relevant. 


consideration. The 


profit-earning capa- 


city of the company which would deter- - 


which. 


the fac- 
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mine the valuation of the shares would 
naturally have to take into account n 
only the profits which the company 18 
actually making but also the profits 
which the company should be capable 
of making and in order to arrive at 
proper estimation of the latter, the asset- 
backing would be a relevant factor in 
case of an investment company. It would 
not be right to read the observation o 
the Court as suggesting that 
of the assets would be a relevant factor 
in determining the valuation of the 
shares. The Revenue, of course, did not 
plead for exclusive adoption of the 
break-up method and wanted the mean 
of the values arrived at by applying the 
break-up method and the profit earning 
method to be taken as representing the 
valuation of the shares, but we do not 
see on what principle can a combination 
of the two methods be justified. There 
is no authority either in any judicial 
decision or in any standard text book on 
valuation of shares which recognises the 
validity of a combination of the- two 
methods, though it may sound accept- 
able aS a compromise formula. In fact, 
Adamson has criticised this combination 
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_ of the two methods as unscientific in his 


book on “The Valuation’ of Company 
Shares and Businesses’, (Fourth. Edi- 
tion) at page 55, where he has said: 
“The mere averaging of two results 
obtained by quite different basis of ap- 
proach can hardly be said to represent 
any logical approdch, whatever its merit 
as a compromise. Despite its’ evident 
popularity in many quarters, it has not 
been given judicial recognition in . deci- 
sions involving the fixation of a value 
by the Court.” 
The combination of the two metho 
advocated on behalf of the Revenue has, 


‘thus, no sanction of any judicial or other 


authority and cannot be accepted as 
valid principle of valuation of shares. 

5. The Revenue then pointed out that 
the principles of valuation set out by the 
Court in Mahadeo Jalan’s case’ were 
merely broad guidelines and they did 
not obviate the necessity of considering 
each case on its own facts and circum- 
stances and in support of this contention 
the Revenue relied on the observation 
made by the Court that in setting out 
these principles, the Court had not “tried 
to lay down any hard and fast rule - be- 
cause ultimately the facts. and circum- ` 
stances of each case, the nature of the. 
business, the prospects of profitability 
and such other considerations: -will - have - 
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to be taken into account as will be ap- 
plicable to the facts of each case”. Now 
it is true, as observed by the Court, that 
there cannot be any hard and fast rule in 
the matter of valuation of shares in a 
limited company and ultimately . the 
valuation must depend upon the facts 
and circumstances of each case, but that 

















settled principles of valuatien applicable 
in specific fact-situations and whenever 
a question of valuation of shares arises, 
the taxing authority is in an uncharted 
sea and it has to innovate new methods 
of valuation according to the facts and 
circumstances of each case. The princi- 


case become material. It is significant te 
ote that immediately after making the 
above observation the Court hastened to 
make it clear, as if in answer to a possi- 
ble argument which might be advanced 
on behalf of the Revenue on the basis 
of that observation.that “the yield method 
is the generally applicable method while 
the break-up method is the one resorted 
to in exceptional circumstances or where 
the company is ripe for liquidation.” 


6. Here in the present case Mafatlal 
Gagalbhai & Co. Pvt. Ltd. was a private 
limited company which was a going. con- 
cern and it was neither ripe for liquida- 
tion nor were there any exceptional cir- 
cumstances which should attract the ap- 
plicability of the break-up method. The 
profit earning method was, therefore, the 
only method which could . properly : be 
applied for arriving at the valuation of 









bunal was right in accepting the figures 
of valuation in the report of M/s. C. C, 


ethod to be adopted for valuation of 
shares in the company was clearly con- 
cluded by the decision in Mahadeo 
‘jJalan’s case and the High Court was, 
therefore, justified in refusing to call 
for a reference on this question. 


7. It is true that in the present ap- 
peals, the question of valuation arises 
ot only under the Wealth Tax Act but 
also under the Gift Tax Act, but since 
the provision for determining the value 
of an asset is the same in Section 6, sub- 
section (1) of the Giff Tax Act as it is in 
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does not mean that there are no well 


the shares in the company and the Tri- 
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Section 7, sub-section (1) of the Wealth 
Tax Act, the principles of valuation lai 

down in Mahadeo Jalan’s' case must 
apply equally in relation to valuation o 

shares to be made for the purpose of th 

Gift Tax Act. It was, however, contended 
on behalf of the Revenue that there i 

a vital difference between Section 6, sube 
section (1) of the Gift Tax Act and Sec- 
tion 7, sub-section (1) of the Wealth Tax 
Act inasmuch as Section 6, sub-sec- 
tion (1) of the Gift Tax Act is subject 
inter alia to the provision of .sub-sec. (3} 
of that section and this latter sub-section 
provides that where the value of any 
property cannot be estimated under sub- 
section (1) because it is not saleable in 
the open market, the value shall be de- 
termined in the prescribed manner and 
Rule 10, sub-rule (2) of the Gift Tax 
Rules prescribes the . manner of valua- 
tion of shares in a private limited com- 
pany where the Articles of Association 
contain restrictive provision as to tha 
alienation of shares, by providing that in 
such .& case, the value ef the shares “if 
not ascertainable by reference to the 
value of the total assets of the company, 
shall be estimated to be what they would 
fetch if on the date of gift they could be 
sold in the open market on the terms of 
the purchaser being entitled to be regis- 
tered as holder subject to the articles, 
but the fact that a special puyer would 
for his own special reasons give a higher 
price that the price in the open market 
shall be disregarded’. The ent of 
the Revenue was that Mafatlal Gagal- 
bhai Pvt. Ltd. was a private limited com- 
pany and its Articles of Association ad- 
mittedly contained restrictive provision 
as to the alienation of shares and, there- 
fore, Rule 10 sub-rule (2) was applicable 
and according to that sub-rule, the value 
of the shares was required to be ascer- 
tained by reference to the value of the 
total assets of the company and it was 
only if the value was not so ascertainable 
that it could be determined in any other 
manner, The break-up method was thus, 
according to this sub-rule, the primary 
method to be applied for arriving at the 
valuation of the shares and in the cir- 
cumstances the Tribunal was wrong in 
determining the value of the shares by 
applying the profit earning method, at 
least so far as the valuation under the 
Gift Tax Act was concerned, 


8. Now it is difficult to see how the 
question whether the valuation of the 
shares should have been made on the 
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basis of the break-up method by reason 
of Rule 10, sub-rule (2) of the Gift Tax 
Rules can be requi d.to be referred by 
the Tribunal to the High Court. It is well 
settled that no question can be referred 
to the High Court unless it arises out of 
the order of the Tribunal and, as point- 
ed out by this Court in Commr. of In- 
come-tax v. Scindia Steam Navigation 
Co. Ltd., (1961) 42 ITR 589, a question of 
law can be said to arise out of the order 
of the Tribunal only if it is dealt with 
by the Tribunal or is raised before 
though not decided by the Tribunal and 
a question of law not raised before the 


Tribunal and not dealt with by it in its- 


order cannot be said to arise out of its 
order, even if on the facts of the case 
stated in the order the question fairly 
arises. It is obvious that this question 
sought to be raised on behalf of the Re- 
venue was neither raised before the Tri- 
bunal nor decided by it and the only 
argument advanced before the Tribunal 
was that the mean of the values arrived 
at on an application of the profit earning 
method and the break-up method should 
be taken to be the value of the shares, 
There was no argument addressed to the 
Tribunal that the break-up method 
should be adopted because that was the 
primary method prescribed by R. 10 sub- 
rule (2) and the Tribunal had, therefore, 
no occasion to deal with such argument. 
This question obviously, therefore, does 
not arise out of the orders of the Tri- 
bunal and it cannot be required to be 
referred to the High Court. 


$. These were the only contentions 


urged on behalf of the Revenue and since. 


there is no substance in them, the ap- 
peals fail and are dismissed with costs. 
Appeals dismissed, 
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Estate Duty, Andhra Pradesh etc, Re 
spondents. 

(A) Land Acquisition Act (1894), Ss. 11, 
25 and 26 — Acquisition of land — 
Claimant’s right to receive compensation 
is one and indivisible right — True na- 
ture of Collector’s award — Right to re- 
ceive compensation if and when survives 
award under S. 11 — It is property — 
Mode of valuation for estate duty — 
(Estate. Duty Act (1953), S. 26). 

Upon acquisition of his lands under 
the Land Acquisition Act the claimant 
has only one right, which is, to receive 
compensation for the lands at their mar- 
ket value on the date of the relevant 
notification and it is this right which is 
quantified by the Collector under S. 11 
and by the Civil Court under S. 26 of the 
Land Acquisition Act. (Para 11) 

The Collectors award under S. 11 is 
nothing more than an offer of compensa- 
tion made by the Government to the 
claimants whose property is acquired. 
(1905) ILR 32 Cal 605 and AIR 1961 SC 
1500 and AIR 1966 SC 237, Rel. on. 

(Para 11) 

If the offer is acquiesced in by total ac- 
ceptance, the right to compensation will 
not survive but if the offer is not accept- 
ed or is. accepted under protest and a 
land reference is sought by the claimant 
under S. 18, the right to receive compen- 
sation must be regarded as having sur- 
vived and kept alive which the claimant 
prosecutes in Civil Court. This, however, 
does not mean that the Civil Court’s 
evaluation of this right done subsequently 
would be its valuation as at the relevant 
date either under the Estate Duty Act or 
the Wealth Tax Act. Under S. 36 of the. 
Estate Duty Act the assessing authority 
has to estimate the value of this property 
as the price which it would fetch if sold 
in the open market at the time of the de- 
ceased’s death. In the case of the right 
to receive compensation, which is pro- 
perty, where the Collectors award has 
been made but has not been accepted, or 
has been accepted under protest and a 
reference is sought or is pending in Civil 
Court at the date of the deceased's death, 
the estimated value can never be below 


. the figure quantified by the Collector be- 


cause under S. 25 (1) of the Land Acqui- 
sition Act Civil Court cannot award any 
amount below that awarded by the Col- 
lector, -the estimated value can be equal 
to the Collectors award or more 
but can never be equal to the 
tall claim made by the claimant 
in the Reference nor equal to the claim 
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actually awarded by the Civil Court in- 
asmuch as the risk or hazard of litiga- 
tion would be a detracting factor while 
arriving at a reasonable and proper value 
of this property as on the date of the 
deceased’s death The assessing autho- 
rity will have to estimate the value hav- 
ing regard to the peculiar nature of the 
property, its marketability and the sur- 
rounding circumstances including the risk 
or hazard of litigation looming large at 
the relevant date. (Para 11) 


(B) Estate Duty Act (1953), S. 59 (a) — 
Notice for reopening assessment —— No- 
tice issued on wrong legal basis — Held 
iilegal — Notice and. reassessment made 
in pursuance of it quashed, (1973) 90 TTR 
47 (Andh Pra), Reversed. 


Pending appeal by the .Government 
against the award of enhanced compen- 
sation by the Civil Court to the heirs of 
the. deceased owner of the acquired lands, 
notice under S. 59 (a) of the Estate Duty 
Act was issued the Controller of 
Estate Duty to the widow of the heir who 
died pending the land reference to show 
- cause why the original assessment made 
- ən the basis of the award of Special De- 
puty Collector should not be reopened 
so as to include the enhanced compensa- 
tion awarded by the Civil Court as the 
valuation of the lands of the deceased 
owner. l 


Held that the notice under. S. 59 (a) 
was issued on a wrong basis and with 
the aforesaid objective and the subse- 
quent reassessment made in pursuance 
thereof would be clearly illegal and un- 
sustainable inasmuch as the extra com- 
pensation awarded by the Civil Court 
taken with the original compensation 
awarded by the Special Deputy Collec- 
tor cannot be regarded as proper evalua- 
tion of the right to receive compen- 
sation as on the date of the death of the 
deceased. Proposed as well as actual in- 
clusion of such extra compensation 
awarded by the Civil Court in the prin- 
cipal value of the estate passing on the 
death of -the deceased would be manifest- 


ly wrong for more than one reason. in, 


the first place the said property, namely, 
the enhanced compensation was not in 
existence at the date of the death of the 
deceased. Secondly, such extra’ compen- 
sation awarded by the City Civil Court, 
was liable to variation in the ‘appeals 
that were pending in the High Court. 
Thirdly, such extra compensation toge- 
ther with the compensation awarded by 
the Special Deputy Collector could not 
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be regarded as the proper valuation of 
the right to compensation as on the rele- 
vant date (the date of the deceased’s 
death). Therefore, the very issuance of 
the notice under S. 59 (a) which was 
done on a basis clearly unsustainable in 
law is liable to be quashed on this ground. 
Consequently, reassessment which has 
been made by the respondents is also 
liable to be quashed. (1973) 90 ITR 47 
(Andh Pra), Reversed. (Paras 12, 13) 


(C) Estate Duty Act (1953), S. 61 — 
Rectification of mistake. in original as- 
sessment — Notice held invalid © on 
ground of change of opinion — Notice 
and order of rectification quashed. 


Where by the impugned notice under 
S. 61 rectification of the mistake in the 
original assessment was. proposed to be 
undertaken on the ground -that the ini- 
tial valuation adopted in respect of the 
acquired lands was based at rates fixed - 


_by the Land Acquisition Officer, that such 


valuation was obviously wrong in view 
of the enhanced compensation awarded 
by the Civil Court and, therefore, the 
enhanced compensation was sought to be 
included in the principal value of the 
estate by undertaking the rectification 
proceedings. 

Held that it was not a case of rectifi- 
cation of any mistake apparent from the 
record but the respondent was really 
seeking to change his opinion about the 
valuation of the acquired lands because. 
some other authority, namely, the Civil 
Court had valued the same differently. 

(Para 17} 

When the original assessment was 
made it was the duty of the respondent 
after scrutinising the account filed and 
examining the materials produced be- 
fore-him, to value the estate of the de- 
ceased properly under S. 36 of the Act 
and when he accepted the compensation 
fixed by the Special Deputy Collector as 
the proper valuation he must be deem-. 
ed to have adopted that valuation as his 
own estimated value of the lands which 
he wanted to enhance by relying upon 
the valuation made by the another auth- 
ority, namely, the City Civil Court. To 
such a case S. 59 is clearly attracted but 
obviously with a view to avoid the bar 
of S. 73A he purported to issue the im- 
pugned notice under S. 61 and therefore 
the same is liable to be quashed. The 
rectification proceedings completed in 
pursuance of such notice must also be 
quashed. AIR 1964 ‘Mys 202, Rel. on. C- 

| -(Para 19). 
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TULZAPURKAR, J.:— These two ap- 
peals by cértificates granted by the High 
Court of Andhra Pradesh raise the ques- 
tion of legality and/or validity of two 
notices issued by the Assistant Control- 
ler of Estate Duty, Hyderabad, one un- 
der S. 59 (a) and the other under S. 61 
of the Estate Duty Act, 1953 voreae 
called ‘the Act’). 


‘2. Two parcels of agricultural land 
(admeasuring 22 acres 24 guntas and 8 
acres 23 guntas) situated in Moosapet 
village, belonging to one Rashid Shapoor 
Chenai were, during his lifetime, acquir- 
ed for the Synthetic Drugs Project fac- 
tory of the Indian Drugs and Pharma- 
ceutical Ltd. by the Andhra Pradesh 
Government by Notifications issued on 
June 19, 1961 and January 13, 1962 un- 
der the Land Acquisition Act. Possession 


of the lands was taken in January 1963. 


and by two separate awards both -made 
on January 31, 1963 the Special Deputy 
Collector of Land Acquisition awarded a 
total compensation of Rs. 20,000. 
compensation was received by Rashid 
himself during his lifetime. Later two 
more parcels of agricultural land (ad- 
measuring 131 acres 10 guntas and 224 
acres 22 guntas) situated at Qutbillapur 
in Madchal Taluk belonging to. Rashid 


were acquired for Hindustan Machine 
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Tools, Units I. and II by the Andhra Pra- 
desh Government by Notifications issu- 
ed on November 1, 1963 and February 1, 
1964 under the Land Acquisition Act 
Though the former notification was issu- 
ed during his lifetime and the latter after 
death, possession of both the lands was 


-taken after his death by the Government 
- on December 4, 1963 and March 15, 1964 


and by two separate awards made on 
March 12, 1965 and March 19, 1965, the 
Special Deputy Collector awarded a total 
compensation of Rs. 4,29,360. This com- 
pensation was received in April 1965 by 
the heirs of Rashid, namely, his widow 
Mrs. Freny Chenai and son Shapoor Ra- 
shid Chenai on whom the estate of Ra- 
shid devolved in equal shares. 


3. On the death of Rashid on Novem= 
ber 4, 1963, Mrs. Freny Chenai (the ap- 
pellant in C. A. No. 2206 of 1972) as his 
widow and the ‘accountable person’ filed 
before the respondent on December 26, 
1963 an account of the properties pass- 
ing on the death of her husband under 
S. 53 (3) of the Act. The estate duty as- 
sessment was. completed by the respon- 
dent on March 29, 1966. With regard to 
the lands acquired both during the life- 
time of Rashid as well as after their 
values were taken at the respective 
figures of compensation (Rs. 20,000 and 
Rs. 4,29,360) awarded for them by the 
Special Deputy Collector, 


4. Unfortunately, within two years of 
his father’s death, Shapoor Rashid Chenai 
(the son) died on May 7, 1965. As stated 
earlier he had one-half share in the un- 
divided estate of his late father Rashid. 
As required by S. 53 of the Act, (Mrs. 
Khorshed Chenai) (the appellant in C. A, 
No. 2205/1972) as his widow and the ‘ac~ 


‘countable person’ filed before the respon- 


dent on November 6, 1965 an account of 
the properties passing on the death of 
her husband and the respondent com- 
pleted the estate duty assessment on De- 
cember 30, 1966. In making this assess- 
ment also the respondent: as in the case 
of estate duty assessment in respect of 
the properties passing on the death of 
Rashid, adopted the values of the lands 
acquired by the Government at figures 
awarded by the Special Deputy Collector 
for those lands. 


5. It appears that the legal heirs of _ 


, Rashid did not accept the awards made 
- by the Special Deputy Collector in res- 
pect of the aforesaid lands and requested 
. the Special Deputy Collector to refer the 
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question of compensation to Civil Court 
under S. 18 of the Land Acquisition Act 
References were, accordingly, made and 
the Civil Court by its order dated March 
6,. 1967 enhanced the compensation 
awarded py the Special Deputy Collector 
in respect of Moosapet land by Rs, 
1,90,000 and by its order dated October 
30, 1967 enhanced the compensation in 
respect of Qutbillapur lands by. Rupees 
20,45,000. The Government did not accept 
the decisions of the Civil Court and filed 
appeals to the High Court challenging 
the enhancement, which appeals are still 
pending in the High Court. On receipt 
of information that enhanced compensa- 
tion was awarded by the Civil Court in 
respect of the above lands the respon= 
dent issued two notices both dated Nov- 
ember 14, 1969, one addressed to Mrs. 
Khorshed Shapoor Chenai and the other 
to Mrs. Freny Rashid Chenai. The for- 
mer notice was issued under S, 59 (a) of 
the Act calling upon Mrs. Khorshed 
Chenai to show cause why the estate 
duty assessment made on December 30, 
1966 should not be reopened and revised 
in view of the extra ‘compensations 
awarded by the Civil Court in respect of 
the lands acquired by the Government, 
while the latter notice was issued under 
S. 61 of the Act requiring Mrs. Freny 
Chenai to show cause why the mistake 
apparent from the record should not be 


rectified and the enhanced compensation 


included in the’ principal value of the 
estate. These notices were challenged by 
the recipients by filing writ petitions in 
the High Court. . 

6. The notice under S. 59 (a) of the 
Act issued for the reopening of the as- 
sessment completed on December 30, 
1966 was challenged in Writ Petition No, 
54 of 1970 on two grounds: (a) that after 
compensation had been awarded by the 
Special Deputy Collector under S. 11 of 
the Land Acquisition Act the heirs of 
the deceased Rashid had merely exercis- 
ed a right to sue for further compensa- 
‘tion which was merely a hope or a chance 
that the compensation might be enhanc- 
ed, that such hope or chance could -not 
be elevated to the status of an asset or 
property and as such no asset or pro- 
perty chargeable to estate duty. had 
escaped assessment and, (b) that even 
assuming that any asset or property 
chargeable to estate duty had escaped 
assessment the notice was illegal and 
without jurisdiction because such, escape- 
ment was not due to any omission or 
failure on the part of the accountable 
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person to disclose fully and truly mate- 
rial facts necessary for making the as- 
sessment, As regards the first ground, 
the High Court took the view that the 
right to receive compensation equiva- 
lent to market value of the lands on the 
dates of notifications which sprang di- 
rectly from the acquisition was ‘pro- 
perty’, that no fresh or independent 
right ‘to receive extra compensation’ ac- 
crued to the heirs of the deceased and — 
that since compensation awarded by Spe- 
cial Deputy Collector had been enhanc- 
ed by Rs. 1,90,000 for the lands acquired 
for the Synthetic Drugs Project and by 
Rs. 20,45,000 for the lands acquired for 
the Hindustan Machine Tools by the 
Civil Court, these facts, which came into 
existence subsequent to the making of 
the original assessment, easily led to the 
conclusion that the values adopted by 
the respondent for these lands were far 
below their real and true market. value 
and as such property (meaning lands) 
chargeable to estate duty having been 
under-valued had escaped assessment of 
the duty. On the second aspect the High 
Court held that the fact that land Refer- 
ences were filed against the awards of 
the Special Deputy Collector under S. 18 
of the Land Acquisition Act and were 
pending in the Civil Court was not dis- 
closed by the accountable person, that 
the said fact was a primary and mate- 
rial fact and not an inferential fact and 
its non-disclosure amounted to omission 
or failure which could lead the assessing 
authority to a reasonable belief that pro- 
perty chargeable to estate duty had 
escaped assessment and as such the Re- 
spondent had jurisdiction to issue the 
notice. In this view of the matter, the 
High Court upheld the notice issued un- 
der S. 59 (a) of the Act and dismissed 
the writ petition. This decision of the 
High Court is being challenged before 
us in Civil Appeal No. 2205 of 1972. 

7. The issuance of the natice under 
S. 61 of the Act was challenged in Writ 


‘Petition No. 4059 of 1969 principally on 


three grounds: (i) that the accountable 
person had only a claim to get an extra 
compensation which was an inchoate 
right which could not be called ‘pro- 
perty’ and whether that claim amounted 
to a right to property capable of sale in 
open market was a highly debatable 
question and a mistake which had to be 
discovered after lengthy discussion and 
debate could not be said to be a mistake 
apparent on the record, (ii) that land 
acquisition proceedings and land Refere 


1980 . 


ence in Civil Court not being part of the 
assessment record a mistake discovered 
by reference to such other 
not a mistake apparent from the record 
of the case and, (iii) that the extra com- 
pensation received by the legal heirs of 
Rashid belonged to them and not to the 
deceased and hence it was not property 
that passed on the death of the deceased 
and, therefore, no property escaped as- 
` sessment. In other words, under the guise 
of rectification, the enhanced compen- 
sation could not be taken into account 
and, therefore, the impugned notice was 
illegal and without jurisdiction. The 
High Court negatived the contentions 
and upheld the impugned notice. This 
decision is challenged in Civil 
No. 2206 of 1972. 

8. Dealing first with C. A. No. 2205 
of 1972, wherein the notice issued under 
S. 59 (a) of the Act has been challenged, 
counsel for the appellant raised three 
contentions against the view taken by 
the High Court. At the outset counsel 
pointed out that so far as the estate 
duty assessment in respect of the pro- 
perties passing on the death of Shapoor 
was concerned, the respondent as well 
as the High Court had proceeded on the 
wrong assumption that the acquired 
lands formed part of the estate of the 
deceased and passed on his death, 
for, it was on such basis that the High 
Court held that having regard to the en- 
hanced compensation granted by the 
Civil Court for the lands such property 
(meaning lands) had teen undervalued 
in the original assessment and as such 
it had escaped assessment to duty. Ac- 
cording to him the lands no longer form- 
ed part of the estate of the deceased at 
the date of his death, namely, on May 
7, 1965, inasmuch as long prior thereto 
they had vested in the Government, and, 
therefore, it was merely the right to re- 
ceive compensation, which, if at all, could 
constitute property passing on the death 
of the deceased but he contended that 
during the lifetime of the deceased the 
lands in’ question had not merely been 
acquired but even the compensation as 
determined under the awards made by 
the Special Deputy Collector was paid 
to and received by the deceased and 
hence at the time of the death the initial 
right to receive compensation had al- 
ready merged in those awards and the 
only right which the deceased had was 
the right to agitate against the correct- 
ness of the awards and nothing more 
and this right to claim further compen- 
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being 
merely a right to litigate —- a chancy 
and dicey right, which could not be ele- 
vated to the status of any asset or pro- 
perty and as such there was no question 
of any property having escaped the as- 
sessment to duty. It was urged that such 
a right to further compensation would 
become property only when the claim 
would be accepted finally by the Court 
and till the enhanced compensation be- 
came payable by reason of final adjudi- 
cation of the Court no property could 
be said to have come into existence and 
certainly it was not in existence at the 
date of death. It was pointed out that 
against the decrees passed by the City 
Civil Court appeals had been preferred 
by the Government to the High Court 
and even the High Court's decision might 
be carried in further appeal to this Court 
and, therefore, till the claim was finally 
accepted by the highest Court no pro- 
perty (enhanced compensation) could be 
said to have come into existence. Coun- 
sel urged that it would run counter to 
all principles of direct taxation to re- 
gard the amount decreed subsequently 
by the final Court as property having 
come into existence retrospectively on 
the relevant date (being date of death 
under Estate Duty Act and valuation 
date under the Wealth Tax Act) though, 
in fact, it did not exist.on that date, and 
in this behalf reliance was placed upon 
the decision of the Andhra Pradesh High 
Court in Khan Bahadur Ahmed Alladin 
& Sons v. Commr. of Income-tax, (1969) 
74 ITR 651, 657 and 658, two decisions 
of the Calcutta High Court, namely, 
Commr. of Wealth Tax, West Bengal (II) 
v. U. C. Mahatab, (1970) 78 ITR 214 and 
Commr. of Income-tax, West Bengal-II 
v. Hindustan Housing and Land Develop- 
ment Trust Ltd, (1977) 108 ITR 380 two 
decisions of the Gujarat High Court, 
namely, Topandas Kundanmal v. Commr, 
of Income-tax, (1978) 114 ITR 237 and 
Addl. Commr. of Income-tax, Gujarat v, 
New Jehangir Vakil Mills Co. Ltd, (1979) 
117 ITR 849 and one decision of the 
Kerala High Court in M. Jairam v. Com- 
missioner of Income-tax, Kerala, (1979) 
117 ITR 638. Secondly, counsel contend- 
ed that assuming that the right to re- 
ceive compensation survived and it was 
that right which was being prosecuted by 
the heirs of Rashid in Civil Court, the 
impugned notice had not been issued on . 
the ground that such right to compensa- 
tion had been undervalued on the ear- 


lier occasion and required to be pro- 
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` perly valued as at the date of the death 
but the basis on which it was issued was 
clearly unsustainable in law inasmuch as 
the respondent had issued it on the as- 
sumption that there had been - escape- 
ment of assessment to duty because the 
lands in the original assessment had 
been undervalued in view of the 
glaring enhanced compensation 
by the Civil Court and the High Court’s 
decision upholding the issuance of such 
notice on the wrong basis was liable to 
be set aside. Thirdly, counsel contended 
that seeking References under the Land 
Acquisition Act and their pendency in 
Civil Court could not be said to be pri- 
mary facts non-disclosure of which could 
‘amount to an omission or failure on the 
part of the accountable person resulting 
in escapement of assessment to duty. 


= 9. On the other hand counsel for the 
Revenue pressed for our acceptance the 
view taken by the High Court. He fair- 
ly conceded that the lands in question 
could not be regarded as forming part 
-of the estate of the deceased on the rele- 
vant date inasmuch as the lands had 
vested in the Government long prior to 
the death of the deceased: but he con- 
tended that upon such acquisition of 
lands, the right to receive compensation 
at market value on the dates of.the re- 


levant notification accrued to the deceas- .. 


ed and such right was unquestionably 
property which would pass on the death 
of the deceased. He disputed that this 
right to receive compensation got merg- 
ed in the awards made by the Special 
Deputy Collector or that thereafter such 
right ceased to exist. According to him 


if the awards made by the Special De- 


puty Collector had been acquiesced ` in 
and accepted without any protest by the 
deceased or his heirs, such right would 
have merged in the said awards, but 
where, as is the case here, the awards 
made by the Special Deputy Collector, 
which in law are nothing but offers made 
by the Government to the claimant, are 
not accepted or are accepted under pro- 
test and the claimant seeks land Refer- 
ence in -Civil Courts, the right to com- 
pensation must be regarded as having 
survived or kept alive by the claimants 
and it is that property (right to com- 
pensation) which will have to be evaluat- 
ed by the assessing authority as on the 
date of death. According to him obvious- 
-jy this asset or property had not been 
correctly valued in the original assess- 


ment proceedings inasmuch as glaring: 


enhancement had been granted by the 
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Civil Courts in the land References and, 
therefore, there was escapement of as- 


‘sessment to duty, and hence the notice 


under S. 59 (a) of the Act should be re- 
garded as having been issued properly, 
Counsel further contended that the High 
Court had rightly taken the view that 
seeking References under the Land Ac- 
quisition Act and their pendency in Civili 
Court were primary facts which had not 
been disclosed by the accountable per- 
son during the original assessment and 
such non-disclosure led to the reasonabie 
belief that there was escapement of as- 
sessment to duty. The impugned notice 
according to him, therefore, was legal 


_and justified. 


16. As stated above, so far as the 
estate duty assessment in respect of the 
properties passing on the death of Sha- 
poor was concerned, counsel for the Re- 
venue fairly conceded that the lands 
which were the subject-matter of acqui- 
sition proceedings could not be regarded 
as forming part of the estate of the de- 
ceased on the relevant- date and could 
not pass on his death inasmuch as those 
lands had vested in the -Government long 
prior to his death but the right to receive 
compensation at market value on the 
dates of the relevant notifications un- 
questionably accrued to the deceased 
which was property and it would be such 
property that would pass on the death 
of the deceased. That such right is pre- 
perty is well settled and if necessary re- 
ference may be made to a decision of 
this Court in Lakshmi Kant Jha v. Com- 
missioner of Wealth Tax, Bihar and 
Orissa, (1973) 90 ITR 97, a case ` under 
the Wealth Tax Act, 1957 where it has- 
been clearly held that the right to re- 
ceive compensation in respect of the 
Zamindari estate which was acquired by 
the Government under the Bihar Land 
Reforms Act, 1950, even though the date 
of payment was deferred, was -property 
and constituted an asset for the purpose 
of that taxing statute. In other words, 
since the lands were lost to the estate 
of the deceased before the relevant date; 
namely, the date of death, it would be 
the right to receive compensation under 
the Land Acquisition Act that will have 
to be evaluated under the Estate Duty 
Act. Counsel for the appellant did not 
dispute this position but he contended 
that no sooner the Collector (the Special 
Deputy Collector herein) made his 
awards determining the amounts of com- 
pensation payable to the claimants un- 
der Section 11 of the Land Acquisition. . 


1980. 
Act, the right to receive compensation 
must be regarded as having merged in 
the awards, the determination having 
been made by a statutory public official 
and what the claimants would he left 
with thereafter was merely a right to 
agitate the correctness of such determi- 
nation and this right to claim -further 
compensation being merely a right to 
litigate was no asset or property and fur- 
ther that such right would become asset 
or property only after the Civil Court 
finally adjudicated upon such claim. The 
High Court, while negativing this con- 
tention, has held that the “right to re- 
ceive extra compensation” was not 2 
separate or different right independent 
of ‘the right to receive compensation”, 
It has observed thus: 


“The right to receive compensation for 
the lands acquired by the Government, 
at their market value at the date of the 
acquisition is one and indivisible right. 
There is no right to ‘receive compensa- 
tion’. and a separate right to receive 
‘extra compensation’. The only right is 
to receive the compensation for the lands 
acquired by the Government, which is 
the fair market value on the date of ac- 
quisition. 

The argument of learned counsel that 
the right to receive extra compensation 
accrued when the Civil Court passed the 
order and not before, does not merit ac- 
ceptance. The so-called right to receive 
extra compensation cannot be torn from 
or considered separately from the right 
to receive the market value of the lands 
acquired by the Government. That right 
accrues to the owner of the lands as 
soon as the lands are acquired by the 
Government. It is,. therefore, difficult to 
accept the argument of the learned coun- 
sel for the petitioner that a fresh and an 
independent right to ‘receive extra com- 
pensation’ accrues to the heirs of the de- 
ceased and that it was owned and posses- 
sed by the heirs of the deceased.” 


11. In our opinion the High Court 
was right in holding that there are no 
two separate rights — one a right to re- 
ceive compensation and other a right to 
receive extra or further compensation. 
Upon acquisition of his lands under the 
Land Acquisition Act the claimant has 
only one right, which is, to receive com- 
pensation for the lands at their market 
value on the date of the relevant notifi- 
cation and it is this right which is quanti- 
fied by the Collector under S. 11 and by 


the Civil Court under. S. 26 of the Land - 
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Acquisition Act. It is true’ that under; 
S. 11 the Collector after holding the ne- 
cessary inquiry determines the quantum 
of compensation by fixing the market 
value of the land and in doing so is guid- 


-ed by the provisions contained in Sec- 


tions 23 and 24 of the Act — the vey 
provisions by reference to which the Civil 
Court fixes the valuation. It is also true 
that the Collector’s award is, under Sec~ 
tion 12, declared to be, except as other- 
wise provided, final and conclusive evi- 
dence as between him and the persons 
interested. Even so, it is well settled that 
in law the Collector’s award under S. 1i 
is nothing more than an offer of compen- 
sation made by the Government to the 
claimants whose property is acquired 
(vide Privy Council decision in Ezra v. 
Secy. of State for India, (1905) ILR 32 
Cal 605 and this Court’s decisions, in 
Raja Harish Chandra v. Dy. Land Re- 
quisition Officer, (1962) 1 SCR 676 and 
Dr. G. H. Grant v. State of Bihar, (19685) 
3 SCR 576). If that be the true nature 
of the award made by the Collector then 
the question whether the right to receive 
compensation survives the award must 
depend upon whether the claimant ac- 
quiesces therein fully or not. If the offer 
is acquiesced in by total acceptance the 
right to compensation — will not survive 
but if the offer is not accepted or is ac- 
cepted under protest and a land refer- 
ence is sought by the claimant under 
S. 18, the right to receive compensation 
must be regarded as having survived and 
kept alive which the claimant prosecutes 






























the contention that no sooner the 
lector has made his award under S. 11 
the right to, compensation is destroyed 
or- ceases to exist or is merged in the 
award, -or what is left with the claimant 
is a mere right to litigate the correctness 
of the award. The claimant can litigate 
the correctness of the award because his 
right to compensation is not fully re- 
deemed but remains alive which he pro- 
secutes in Civil Court. That is why when 
a claimant dies in a pending referenc 
his heirs are brought on record and are 
permitted to prosecute the reference. 
This, however, does not mean that the 
Civil Court’s evaluation of this right 
done subsequently would be its valua- 


the Estate Duty Act or the Wealth T 
Act. It will be.the duty of the assessing 
authority under either of the enactments 
to evaluate this property (right to re- 
ceive compensation at market -value. onj. 
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death under the Estate Duty and valua- 
tion date under the Wealth Tax Act), 
Under S. 36 of the Estate Duty Act ths 
assessing authority has to estimate the 
value of this property at the price which 
it would fetch if sold in the open mar- 
ket at the time of the deceased’s death, 
In the case of the right to receive” com- 
pensation, which is praperty, where the 
Collector’s award has been made but 
has not been accepted or has been ac= 
cepted under protest and a reference is 
sought or is pending in Civil Court at 
the date of the deceased’s death, the 
estimated value can never be below the 
figure quantified by the Collector because 


cannot award any 
amount below that awarded by the Col- 
lector; the estimated value can be equal 
to the Collector’s award or more but can 


ual to the claim actually awarded by 
the Civil Court inasmuch as the risk or 
hazard of litigation would be a.detract- 
ing factor while arriving at a reasonable 
and proper value of this property as on 
the date of the deceased’s death The as- 
sessing authority will have to estimate 
the value having regard to the peculiar 
nature of the property, its marketability 
and the surrounding circumstances 
cluding the risk or hazard of litigation 
looming large at the relevant date. The 
first contention of counsel for the appel- 
lant, therefore, fails. 


12. The second contention urged by 
the counsel for the appellant, however, 
appears to us to be well founded and the 
impugned notice issued under S. 59 (a) 
of the Act. will have to be quashed on 
that ground. As we have said above, 
since in the instant case the awards 
made by the Special Deputy Collector 
were not accepted by the heirs of the 
deceased and Land References. were 
sought by them and the same were pend- 
ing in Civil Court at the relevant date 
(being the date of Shapoor’s death), the 
notice under S. 59 (a) would have been 
valid if the same had been issued en the 
basis that such right to compensation 
had been undervalued on the earlier 
occasion and required to be properly 
valued as on the date of the death, but 
what we find is that the said notice was 
issued by the respondent on the wrong 
assumption that the acquired lands still 
{formed part of the estate of the deceas- 
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ed and that having regard to the glaring 
enhanced compensation granted by th 
Civil Court for the lands, the said lands 
had been undervalued in the original 
assessment and as such the same had 


` escaped assessment to duty. In the notice 


issued to the appellant under S. 59 (a) 
of the Act a bald statement was made 
by the respondent to the effect that ha 
had reason to believe that property 
chargeable to estate duty, (a) had escap- 
ed assessment and, (b) had been under 
assessed, and, therefore, the appellant 
was called upon to deliver a further 
Statement of Account. By her Chartered 
Accountant’s letter dated December 15, 
1969 the respondent was called upon to 
give the basis for his aforesaid belief, to 
which the respondent replied on Janu- 
ary 1, 1970 thus: 


“The extra compensations received by 
you in O. P. No. 325/65, O. 'P. No. 364/65, 
O. P. No. 29/64 and O. P. No. 30/64 relate 
ing to the land acquired by the Govern- 
ment escaped assessment. In view of 
your failure to disclose full particulars 
to Department regarding the land acqui- 
sition proceedings in the account filed 
by you, reassessment proceedings — hava 
been initiated under S. 59 (a) of tha 
Estate Duty Act.” 


The aforesaid communication clearly 
brings out the fact in the Respondent’s 
view the extra compensation (meaning 
the enhanced amounts) received by he 
appellant under the Civil Court decrees 
in land References had escaped assess- 
ment in the earlier assessment proceed- 
ings and since such escapement was due 
to the appellant’s failure to disclose full 
particulars regarding the land acquisi- 
tion proceedings, reassessment proceed- 
ings were: being initiated. In other words, 
the assessment was being reopened for 
the purpose of including the enhanced 
amounts received by the appellant i 

the principal value of the property pass- 
ing on the death and assessing the same 
to duty and not for the purpose of evalua- 
ting the right to compensation which 
had been undervalued on the earlier 
occasion. 

13. Further, as regards the basis on 
which the impugned notice had been 
issued the High Court took the following 
view while upholding the issuance of 
the notice: . 


“Then, the next question that arises 
is whether such non-disclosure resulted 
in an under-valuation of the properties 
included in the account, and consequent= 


1980. 


ly there was an escapement of the pro- 
perty chargeable to the estate duty from 
assessment? The compensation awarded 
by the Special Deputy Collector has 
been enhanced by Rs. 20,45,000 in the 
case of lands acquired for H.M.T. and 
by Rs. 1,90,000 for the lands acquired 
for the Synthetic Drugs Project. Those 
facts which came into existence subse- 
quent to the making of the assessment, 
lead to the conclusion that the values 
adopted by the Asst. Controller of Estate 
Duty for those lands were far below 
their real and true market value.” 

x x x x x 

“In the instant case, the enhancement 
by the City Civil Court of the compen- 
sation awarded by the Special Deputy 
Collector was so large that no reasonable 
person could say that the values adopt- 
ed by the Asst. Controller of Estate Duty 
of those lands on the basis of the awards 
made by the Special Deputy Collector, 
represented their true and correct mar- 
ket values. No attempt has ever been 
made by the accountable person to show 
that the values adopted by the Asst. 
Controller of Estate Duty represented 
their true and correct market values. In 
those circumstances, an inevitable con- 
clusion flows that there was under- 
valuation of the properties which were 
included in the account.” 


The aforesaid observation of the High 
Court.as well as the contents of the com- 
munication ‘sent by the respondent to 
the appellant’s representative on Janu- 
ary 9, 1970, clearly suggest that the im- 
pugned notice had been issued on the 
basis that the acquired lands still form- 
ed part of the estate of the deceased 
which passed on his death, that the 
valuation for those lands adopted on the 
earlier occasion which was on the basis 
of compensation awarded by the Special 
Deputy Collector did not represent their 
correct market value which was clear 
from the glaring enhanced compensation 
that was awarded by the Civil Court un- 
der its decrees in land References and, 
therefore, such property had escaped as- 
sessment to duty. In other words, the 
reassessment was intended to be under- 
taken with a view to include the enhanc- 
ed amounts received by the appellant in 
the principal value of the property pass- 
ing on death and bringing the same to 
duty. We were informed at the Bar by 
counsel for the appellant that in the re- 
assessment which was made pursuant 
to the impugned notice, the quantum of 
extra compensation decreed by the Civil 
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quent reassessment made 
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Court was included in the assessment 
and brought to duty. Obviously, the im- 
pugned notice which was issued on a 
wrong basis and with the aforesaid ob- 
jective and the subsequent reassessment 
made in pursuance thereof would be 
clearly illegal and unsustainable inas- 
much as the extra compensation awarded 
by the Civil Court taken wit 
‘original compensation awarded 
by the Special Deputy Collector cannot 
be regarded as proper evaluation of the 
right to receive compensation as on the 
date of the death of the deceased. Pro- 
posed as well as actual inclusion of such 
extra compensation awarded by the Civil 

Court in the principal value of the estate| — 
passing on the death of the deceased 

would be manifestly wrong for 

























namely, 
compensation was not in existence at 
the date of the death of the deceased. 
secondly, such extra compensation 
awarded by the City Civil Court w 
liable to variation in the appeals that 
were pending in the High Court. Third 
ly, as discussed above, such extra com: 
pensation together with the com 
tion awarded by the Special Deputy Col 
lector could not be regarded as the p 
per valuation of the right to compensa 
tion as on the relevant date (the date o 
the deceased’s death). In our view, there 
fore, the very issuance of the noti 


basis clearly unsustainable in law 
liable to be quashed on this ground. Con- 
sequently, reassessment which has 


14. In view of the aforesaid conclu- 
sion, it is unnecessary for us to deal 
with the last contention urged by the 
counsel for the appellant that seeking of 
land references and their pendency in 
Civil Court were not primary facts but 
inferential facts and non-disclosure 
thereof would not amount to failure or 


. omission on the part of the accountable 


person to disclose full particulars lead- 
ing to escapement of assessment to duty. 


15. In the result the appeal is allow- 
ed and the impugned notice issued under 
S. 59 (a) of the Act as also the subse- 
are - quashed. 
The Revenue will pay the costs of the 
appeal to the appellant. 


“16. Turning to Civil Appeal No. 2206 
of 1972, counsel for the appellant chal- 
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tenged the impugned notice issued under 
S. 61 of the Act on two grounds: (a) it 
was a case of change of opinion as re- 
gards the valuation of lands acquired 
and not a case of mistake apparent from 
the record and as such the impugned 
notice was issued under S. 61 with a view 
to get over the bar of limitation under 
8. 73A, which would otherwise be appli- 
cable to a notice under S. 59 (a) of the 
Act and, (b) that for purposes of S. 61 
the land acquisition proceedings and land 
references in the Civil Court could not 
be regarded as part of the assessment 
record and the so-called mistake dis- 
covered by reference to such other re- 
cord was not a mistake apparent from 
the record of the case and as such . the 
impugned notice was liable to be quash- 
ed. In our view, the first ground is suffi- 
cient to dispose of the appeal. 


17. The impugned notice dated Nov- 
- ember 14, 1969 in terms recites that the 
assessment in this case was completed 
on March 29, 1966 on a net principal 
value of Rs.-23,53,064 (which included 
fhe value of the acquired lands at rates 
fixed by the Land Acquisition Officer) 
with a duty worked out at Rs. 5,07,919.20, 
that it was then learnt that in respect 
- of the acquired lands the Civil Court had 
enhanced the compensation fixed by the 
Land Acquisition Officer and had order- 
ed payment thereof with interest at 4% 
(particulars whereof were specified) and 
that, therefore, the respondent proposed 
“to rectify the assessment under S. 61 as 
mistake apparent from the record and 
adopt the above enhanced compensation 
awarded by the Court’. It is thus clear 
that the rectification is being undertaken 
on the ground: that the initial valuation 
adopted in respect of the acquired lands 
was based at rates fixed by the Land 
Acquisition Officer, that such valuation 
was obviously wrong in view of the en- 
hanced compensation awarded by the 
Civil Court and, therefore, the enhanced 
compensation was sought to be included 
in the principal value of the estate by 
undertaking the rectification proceedings. 
In substance it cannot be said to be a 
case of rectification of any mistake. ap- 
parent from the record but the respon- 
dent is really seeking to change his opin- 
ion about the valuation of the acquired 
lands because some other authority, 
namely, the Civil Court has valued the 
same differently. Now, for the purpose 
of enhancing the value of the: acquired 
tands on the basis of their value as de- 
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termined by the Civil Court the respon- 
dent must resort to provisions of S. 59 
and proceed to make reassessment but 
such reassessment has to be done within 
the period of three years from the date 
of the original assessment under S. 73A 
of the Act. It seems to us that in the 


‘instant case the respondent resorted to 


S. 61 because the rectification of any 
mistake apparent from the record could 
be done at any time within five years 
from the date of the original assessment, 


18. In Ethel Rodrigues v. Asst. Con- 
troller of Estate Duty, Estate Duty-cum- 
Income-tax Circle, Mangalore, (1963) 49 
ITR (ED) 128 (Mys) on similar facts 
when the Assistant Controller of Estate 
Duty, Bangalore, had issued a notice pur- 
porting to act under §. 61 of the Act on 
the . ground that the estate had been 
valued at an enhanced figure in 
the probate proceedings and had in 
proceedings undertaken pursuant to such 
notice enhanced the valuation of the 
estate in accordance with its valuation 
placed on the estate in the probate pro- 
ceedings and consequently enhanced the 
estate duty, this Court quashed the order 
of rectification. The principle enunciat- 
ed by this Court in that case’ has been 
succinctly summarised in the head-note 
thus: 


“Where the Controller has made his 
own valuation of the estate of a deceas- 
ed person under Section 36 of the Estate 
Duty Act, 1953, he has no jurisdiction to 
rectify the assessment under Section 61 
on the ground that the estate has been 
taken at an enhanced value in the pro- 
bate proceedings. By taking the enhanc- 
ed value put upon. the estate in the proe 
bate proceedings he cannot be said to 
rectify any mistake apparent from the 


. record of the estate duty assessment but 


he would be changing his opinion about 
the valuation of the. estate because some 
other authority has valued the estate 
differently. For the purpose of Sec. 61, 


. the only record that the assessing autho- 


rity can look into is the record relating 
to the assessment of estate duty and not 
any other record such as the record in 
the probate proceedings which is nob 
relevant. 


For the purpose of enhancing the value 
of an estate on the basis of the value 
taken in‘ the probate proceedings, the 


.Controller has to invoke the. provisions 


of Section 59 and proceed to reassess and 


- 3 
1 


- lands which he wanted 
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for such a reassessment the bar provid- _ 
ed in Section TA will opera 


19. In our view, the facts of the in- 
stant case clearly come within the ratio 
ef the aforesaid decision. The High Court 
has attempted to distinguish the above 
decision by stating that in the instant. 
case the respondent had merely accept- 
ed the value of the acquired lands as de- 
termined by the Special Deputy Collec- 
tor in his award and the accountable per- 
gon had no objection to this course and, 
therefore, the respondent himself did 
not estimate the market value of the 
lands on the date of death of Rashid and 
as such it was not a case of change of 
opinion on his part as regards the cor- 
rect valuation of the lands. It is difficult 
to- accept this view. It cannot be disput- 
ed that when the original assessment 
was made it was the duty of the respon- 
dent, after-scrutinising the account filed 
and examining the materials produced 
before him, to value the estate of the 
deceased properly under §. 36 of the 
Act and when he accepted the compen- 
sation fixed by the Special Deputy Col- 
lector as the proper valuation he must 
be deemed to have adopted that valua- 
tion as his own estimated value of the 
to enhance by 
relying upon the valuation made by 
another authority, namely, the City Civil 
Court. To such a case S. 59 is clearly 
attracted but obviously with a view to 
avoid the bar of S. 73A he purported to 
issue the impugned notice under S. 61 
and therefore the same is liable to be 
quashed. The aforesaid ' decision seems 
to lend support to the second ground 
urged by counsel for the appellant for 
quashing the impugned notice but we 
would like to base our decision on the 
first ground discussed above. In this case 
aiso we are told that the rectification pro- 
ceedings have been completed pursuant 
to the impugned notice, which also must 
be quashed. 


20. In the result, the notice under 
S. 61 of the Act and the rectification 
erder passed in pursuance thereof are 
quashed. The Revenue will pay the cos 
gf the appeal to the appellant. 


Appeal allowed, 
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AIR 1980 SUPREME COURT 785 
= 1980 Cri. L. J. 426 
(From: Bombay) 
V. R- KRISHNA IYER AND A. P. SEN, 


JJ. 
Spl Leave Petn. (Criminal) No. 393 
of 1980, D/- 10-3-1980. 
Niranjan Singh and another, Petition- 


ers v. Prabhakar Rajaram -Kharote and 
others, Respondents. 

(A) Criminal P. C. (1974), S. 439 — Ap- 
plication for bail — Duty of Court — It 
should avoid elaborate documentation of 
m€rits. 

Detailed examination of the 
and elaborate 


evidence 
documentation of the 
i should be avoided 
while passing orders on bail applications. 
No party should have the impression 
that his case has been prejudiced. To 
be satisfied about a prima facie case is 
needed but it is not the same as an ex- 
haustive exploration of the merits in the 
order itself. (Para 3) 


(B) Criminal P. C. (1974), S. 439 — Ap- 


plication for bail by police accused — 


Duty of Court — it should view impar- 
tially pros and cons of case, undeterred 
by presence of psychic pressure of police 


presence as indictees, (Para 4) 
(C) Criminal P. C. (1974), S. 439 — 
Term ‘Custody’ — Meaning of — Ap- 


accused before Court 
amounts to custody — (Words and Phra- 
ses — ‘Custody’). 

No person accused of an offence can 
move the court for bail under 8. 439 un- 
less he is in custody. (Para 6) 

Where the accused had appeared and 
surrendered before the Sessions Judge, 
the Judge would have jurisdiction to 
consider the bail application as the ` ac- 
cused would be considered to- have been 
in custody within meaning of S. 439. 
Custody, in the context of S. 439, is phy- 
sical control or at least physical presence 
of the accused in court coupled with 
submission to the jurisdiction and orders - 


-~ of the court. He can be in custody not 


merely when the police arrests him; pro- 
duces him before a Magistrate and gets 
a remand to judicial or other custody. 


‘He can be stated to be in judicial cus- 
-tody when he surrenders before the court 
and submits to its directions. 


(Paras 8, 9) 
KRISHNA IYER, J.:— “No one shall 


be subjected to torture or to cruel, in- 
‘CX/CK/B425/80/SNV. 
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ment” is a part of the Universal Decla- 
ration of Human Rights. The content of 
Art. 21 of our Constitution, read in the 
light of Art. 19, is similarly elevating. 
But romance about human rights and 
rhetoric about constitutional mandates 
lose credibility if, in practice, the pro- 
tectors of law and minions of the State 
become engines of terror and panic peo- 
ple into fear. We are constrained to make 
these observations as our conscience is 
in consternation when we read the facts 
of the case which have given rise to the 
order challenged before us in this peti- 
tion for special leave. 

2. The petitioner, who has appeared 
in person, is the complainant in a crimi- 
nal case where the accused are 2 Sub- 
Inspectors and 8 Constables attached to 
the City Police Station, Ahmednagar. 
The charges against them, as disclosed 
in the private complaint, are of murder 
and allied offences under Ss. 302, 341, 
395, 404 read with Ss. 34 and 120B of 
the Penal Code. The blood-curdling plot 
disclosed in the complaint is that pur- 
suant to a conspiracy the brother of the 
complainant was waylaid by the police 
party on August 27, 1978 as he was pro- 
ceeding to Shirdi. He had with him some 
gold ornaments and cash. He was caught 
and removed from the truck in which 
he was travelling, tied with a rope to a 
neem tree nearby, thus rendering him 
a motionless target to a macabre shoot- 
ing. One of the Sub-Inspectors fired two 
shots from his revolver on the chest of 
the deceased at close range and killed 
him instantaneously. The policemen, 
having perpetrated this villany, vanish- 
ed from the scene. No action was taken 
by the State against the criminals. How 
could they, when the preservers of the 
peace and investigators of crime them- 
selves become planned executors of mur- 
ders?. The victim’s brother was an Advo- 
cate and he filed a private complaint. 
The learned Magistrate: ordered an in- 
quiry under S. 202 Cr. P. C., took oral 
evidence of witnesses at some length and 
held: “Thus taking an overall. survey of 
evidence produced before me, I am of 
the opinion that there are sufficient 
grounds to proceed against all the accus- 
ed for the offences under Ss. 302, 323, 342 
read with S. 34 LP.C.” Non-bailable war- 
rants were issued for production of the 
accused and the Magistrate who refused 
bail, stayed the issuance of the warrants 
although we are unable to find any pro- 
. vision to enable him to do so, The police- 
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accused moved the Sessions -Court for 
bail and in an elaborate order the Ses- 
sions Court granted bail subject to cer- 
tain directions and conditions. The High 
Court, which was moved by the com- 
plainant for reversal of the order en- 
larging the accused on bail, declined to 
interfere in revision but added addi- 
tional conditions to ensure that the bail 
was not abused and the course of justice 
was not thwarted, 


| 3 It is fair to state that the case in 
the complaint, verified under S. 202 
Cr. P. C. to have some veracity, does not 
make us leap to a conclusion of guilt or 
refusal of bail. On the contrary, the ac- 
cused policemen have a version that the 
victim was himself a criminal and was 
sought to be arrested. An encounter en- 
sued, both sides sustained injuries and 
the deceased succumbed to a firearm 
shot even as some of the police party 
sustained revolver wounds but survived, 
Maybe, the defence case, if reasonably 
true, may absolve them of the crime, 
although the story of encounters during 
arrest and unwitting injuries resulting 
in casualties, sometimes become a mask 
to hide easy liquidation of human life 
by heartless policemen when some one 


allergic to authority resists their vices, — 


The police have the advantage that they 
prepare the preliminary record which 
may ‘kill’ the case against them. ‘This 
disquieting syndrome of policemen com- 
mitting crimes of killing and making up 
perfect paperwork cases of innocent dis- 
charge of duty should not be ruled out 
when courts examine rival versions. In- 
deed, we must emphasise that the trial 
Judge shall not be influenced by what 
we have said and shall confine himsel: 
to the evidence in the case when -adjudg-~ 
ing the guilt of the accused. We were 
constrained to make the observations 
above because the Sessions Judge, quite 
unwarrantedly, discussed at prolix length 
the probabilities of the police party's 
exculpatory case and held: 


“So it is reasonable to hold that thera 
was a scuffle and resistance offered - by 
the victim Amarjeet Singh before shots 
were fired at his person by the accused 


No, 1.” 
Detailed examination of the evidenci 
and elaborate ` documentation of th 


merits should be avoided while passing 
orders on bail applications, No part 
should have the impression that his case 
has been prejudiced. To bpe satisfied 
about a prima facie case is needed b 
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it is not the same as an exhaustive ex- 
pa of the merits in the order it- 
self, 


4. Grant of bail is within the juris- 
diction. of the Sessions Judge but the 
court must not, in grave cases, gullibly 
dismiss the possibility of police-accused 
intimidating the witnesses with cavalier 
case, In our country, intimidation by 
policemen, when they are themselves 
accused of offences, is not an unknown 
phenomenon and the judicial process will 

jearry credibility with the community 

only if it views impartially and with 
commonsense the pros and cons, unde- 
terred by the psychic pressure of police 
Presence as indictees. 

5. Let us now get to grips with the 
two legal submissions made by the peti- 
tioner. The first jurisdictional hurdle in 
the grant of bail, argues the petitioner, 
is that the accused must fulfil the two 
conditions specified in S. 439 Cr. P. C. 
before they can seek bail justice. That 
provision reads: 

439. (1) A High Court or Court of Ses- 
sion may direct— 

(a) that any person accused of an of- 
fence and in custody be released on bail, 
and if the offence is of the nature speci- 
fied in sub-section (3) of Section 437, 
may impose any condition which it con- 
siders necessary for the purposes men- 
tioned in that sub-section; 

(b) that any condition imposed by a 
Magistrate when releasing any person 
on bail be set aside or modified. 

6. Here the respondents were accus- 
ed of offences but were not in custody, 
argues the petitioner. So no bail, since 
this basic condition of being in jail is 
not fulfilled. This submission has been 
rightly rejected by the courts below. 
We agree that, in our view, an outlaw 
cannot ask for the benefit of law and he 
who flees justice cannot claim justice. 
But here the position is different. The 
accused were not absconding but had 
appeared and surrendered before the 
Sessions Judge. Judicial jurisdiction 
arises only- when persons are already in 
custody and seek the process of the 
court to be enlarged. We agree that no 
person accused of an offence can move 
the court for bail under S. 439 Cr. P. C. 
uniess he is in custody. 

7. When is a person in custody, with- 
in the meaning of S. 439 Cr..P. C.? When 
he is in duress either because he is held 
by the investigating agency or other 
police or allied authority or is under the 
control of the court having been remand- 
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ed by judicial order, or having offered 
himself to the court’s jurisdiction and 
submitted to its orders by physical pre- 
sence. No lexical dexterity nor prece- 
dential profusion is needed to come to 
the realistic conclusion that he who is 
under the control of the court or is in 
the physical hold of an officer with coer- 
cive power is in custody for the purpose 
of S. 439. This word is of elastic seman- 
tics but its core meaning is that the law 
has taken control of the person. The 
equivocatory quibblings and hide-and- 
seek niceties sometimes heard in court 
that the police have taken a man into 
informal custody but not arrested him, 
have detained him for interrogation but 
not taken him into formal custody and 
other like terminological dubiotics are 
unfair evasions of the straightforward- 
ness of the law. We need not dilate on 
this shady facet here because we are 
satisied that the accused did physically 
submit before the Sessions Judge and 
the jurisdiction to grant bail thus arose. 

8. Custody, in the context of S. 439, 
(we are not, be it noted, dealing with 
anticipatory bail under S. 438) is physi- 
cal control or at least physical presenc 
of the accused in court coupled wi 
submission to the jurisdiction and orders 
of the court. - 

9. He can be in custody not merel 
when the police arrests him, produces 
him before a Magistrate and gets a re- 
mand to judicial or other custody, H 
can be stated to be in judicial cust 
when he surrenders before the court and 
submits to its directions. In the present 
case, the police officers applied for bail 
before a Magistrate who refused bail 
and still the accused, without surrender- 
ing before the Magistrate, obtained an 
order for stay to move the Sessions 
Court. This direction of the Magistrate 
was wholly irregular and maybe, enabled 
the accused ` to circumvent the 
principle of S. 439 Cr. P. C. We might 
have taken a serious view of such a 
course, indifferent to mandatory provi- 
sions, by the subordinate magistracy but 
for the fact that in the present case the 
accused made up for it by surrender be- 
fore the Sessions Court. Thus, the Ses- 
sions Court acquired jurisdiction to con 
sider the bail application. It could have 
refused bail and remanded the accused 
to custody, but, in the circumstances 
and for the reasons mentioned by it, 
exercised its jurisdiction in favour of 
grant of bail. The High Court added to 
the conditions subject to which bail was 


_ to be granted and mentioned that -the 
accused had submitted to the custody 
.of the court. We, therefore, do not pro- 
ceed to upset the order on .this ground. 
Had the circumstances been different we 
would have demolished the order for 
bail. We may frankly state that had we 
been left to ourselves we might not have 
granted bail but, sitting under. Art. 136, 
_ do not feel that we should interfere with 
a discretion exercised by the two courts 
below. 

10. We are apprehensive that the ac- 
cused being police officers should not 
abuse their freedom and emphasise that 
the Inspector General of Police of the 
State of Maharashtra will take parti- 
cular care to take two steps. He should 
have a close watch on the functioning 
of the coricerned police officers lest the 
rule of law be brought into discredit by 
officers of the law being allowed a larger 
liberty than other people, especially be- 
cause the allegations in the present case 
are grave and, even if a fragment of 
it be true, does little credit to the police 
force. It must be remembered that the 
allegations are that the deceased” was 


dragged out of a truck to a secluded’ 


place, later tied to a tree and shot and 
killed by the police officers concerned. 

11. We hasten to make it clear that 
these are one-sided allegations and the 
accused have a counter-version of their 
own and we do not wish to make any 
implications for or against either ver- 
gion. The accused policemen are entitled 
to an unprejudiced trial without any 
‘bias against the ‘uniformed’ force which 
has difficult tasks to perform. 

12. We conclude this order on a note 
of anguish. The complainant has been 
protesting against the State’s bias and 
police threats. We must remember that 
a democratic State is the custodian of 
people’s interests and not only police 
interests. Then how come this 
that the team of ten policemen 
whom a magistrate, after due enquiry, 
found a case to be proceeded with and 
grave charges, including for murder, 
were framed continue on duty without 
so much as being suspended from ser- 
vice until disposal of the pending Ses- 


sions trial? On whose side is the State?- 


The rule of law is not a one-way traffic 
and the authority of the State is not for 
the police and against the people. A re- 
sponsible Government, responsive to 
appearances of justice, would have placed 
police officers against whom serious 


charges had. been framed by a. criminal. 
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court, under suspension unless excep: 
tional circumstances suggesting a cen 
trary course exist. After all, a gesture: 
of justice to courts of justice is the least: 
that a Government owes to the govern- 
ed. We are confident that this inadvert- 
ence will be made good and the State of . 
Maharashtra will disprove by deeds 
Henry Clay’s famous censure: 

“The arts of power and its minions 
are the same in all countries and in alt 
ages. It marks its victim, denounces it; 
and excites the public odium and the 
public hatred, to conceal its own abuses 
and encroachments,” 


13. The observations that we have 
made in the concluding portion of ‘the 
order are of such moment, not merely 
to the State of Maharashtra but also te 


- the other States in the country and to 


the Union of India, that we deem i. 
necessary to direct that a copy of this 
j udgment be sent to the Home Ministry 
in the Government of India for suitable 
sensitized measures to pre-empt recur- 
rence of the error we have highlighted. 


Order accordingly, 


AIR 1980 SUPREME COURT 788 — 
= 1980 Cri. L. J. 313 
(From: Patna) 
R. S. SARKARIA AND 
©, CHINNAPPA REDDY, JJ. 


Criminal Appeal No. 198 of 1974, Dh 
7-2-1980. 


Kusho Mahton ahd another, Appel- 
lants v. The State of Bihar, Respon- 
dent. 


Penal Code (1860), S. 395 — Accused, 
while carrying away stolen property, 
exploding cracker to frighten the per- 
sons -who wanted to pursue them — 
Conviction under Section 395, held, pro- 
per —— Sentence however, reduced ite 
imprisonment already undergone. im 
view of circumstances of the case. 

(Para i) . 

JUDGMENT:— After hearing coun- 
sel for the parties, we are of opinion 
that the appellants have been rightly 
convicted under Section 395, Indian 
Penal Code, because while carrying 
away the stolen property they exploded 
cracker to frighten the inmates of the 
house who wanted to pursue them. Aji 
the appellants are young men and it is 
stated that they -have already served a 
T tnt RARE RC a a 
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sentence of about 
There was no. attempt to cause injury 
to any of the inmates of the house or 
other persons at the time of the com- 
mission of the offence or even there- 
after, Taking into consideration all the 
circumstances of the case we are of 
opinion that the ends of justice will be 
served if the sentence is reduced to 
imprisonment already undergone. Sub- 
ject to this reduction in the sentence 
the appeal is dismissed. The bail bonds 
are discharged. 
"i Orders accordingly. 


: AYR 1980 SUPREME COURT 788 
S. MURTAZA FAZAL ALL 
P. S. KAILASAM AND 
l A.-D. KOSHAL, JJ. 
Writ Petn. No. 1414 of 1979, D/- 20-2- 
1980. 


Shyam Ambalal Siroya, Petitioner v. 
Union of India and others, Respondents. 


(A) Conservation of Foreign Exchange 
and Prevention of Smuggling Activities 
Act (1974), S. 11 — Power of Central 
Government to revoke order of detention 
— Statutory duty to dispose of petition 
of detenu with expedition. 


The power of the Central Government 
under §. 11 to revoke the order of deten- 
tion implies that the detenue can make 
a representation for exercise of that 
power. Any petition for revocation of an 


order of detention should be dealt with 


reasonable expedition. If may be permis- 
sible for the Central Government to take 
reasonable time for disposing any revo- 
cation petition. But it would not be justi- 
fied in ignoring the representation for 
revocation of the detention as a statu- 
tory duty is cast upon the Central Gov~ 
ernment. It is necessary that the Gov- 
ernment should apply its mind and 
either revoke the order of detention or 
dismiss the petition, declining to order 


for revocation. (Para 6) 
(B) Constitution of India, Art. 32 — 
Detention under S. 3 (1) COFEPOSA 


Act, 1974 — Detenu’s representation for 
revocation of order of detention properly 
addressed not forwarded to Central Gov- 
ernment for four months — No action 
taken thereon even after filing of pet- 
tion under Art. 32 — Detention cannot 
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-Union - of: -India - 
be justified as being according to pro- 


Shyam Ambalal v. 
one and half years. 


Ss. C, 789- 


cedure. | (Para 7) 
Mr. Ram Jethmalani, Sr. Advocate 
(Mr. Harjinder Singh Advocate with 


him), .for Petitioner; Mr. U. R. Lalit, Sr. 
Advocate (M/s. E. C. Agarwala and M. N. 
Shroff, Advocates with him), for Respon- 
dents. - 


KAILASAM, J.:— The petitioner is the 
brother of Virendra Ambalal Siroya who 
was detained by. an order of detention 
dated 31-8-1979 issued by Additional 
Secretary to the Government of India 
under S. 3 (1) of the Conservation of 
Foreign Exchange ‘and Prevention | of 
Smuggling Activities Act, 1974. The 
detenu was served with the grounds of 
detention on 5-9-1979. The -counsel for 
the detenu made an application on 17-9- 
1979 for supply of documents, and state- 
ments recorded and relied on in the 
grounds of detention. Before the docu- 
ments were supplied, an incomplete re- 
presentation was made by the detenu 
on 22-9-1979. The documents were sup- 
plied on 25-9-1979, 27-9-1979 and 3-10- 
1979. The detenu again made a_ second 
representation on 5-10-1979 and request- 
ed that the order of detention may be 


revoked by the Central Government. 


2. Mr. A. K. Sen, the learned coun- 
sel for the petitioner, submitted that the 
representation requesting the Central 
Government to order the revocation un- 
der S. H of the Act was not forwarded 
by the detaining authority to the Cen- 
tral Government and as such the deten- | 
tion is - illegal. In the memorandum of 
grounds in his writ petition at paragraph 
XIV the detenu submitted that, he made 
representation to the Central Govern- 
ment and that the Central Government 
had not considered the representation 
at all. In paragraph XV the detenu con- 
tended that -the second representation 
was an application for revocation under 
Section 11 of the Act wherein he specifi- - 
cally requested that the Central Govern- 
ment should revoke the order. The said 
representation was not considered by the 
Central Government. It was submitted 
that non-consideration of the represen- 
tation by the Central Government vitiat- 
ed the detention order. In reply the de- 
taining authority stated in paragraph 15 
as follows:— 


“It is submited that the consideration 
of representation of the detenu by the 
detaining authority is perfectly valid 
and legal and in accordance with the 
law. It is, however, denied that merely 
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‘because it was not considered by the 
Central Government, the detention 
order is vitiated in any way.” | 

3. It is clear from the statement that 
the representation was not forwarded to 
the Central Government. The plea on 
behalf of the detaining authority is that 
merely because the representation was 
not considered by the Central Govern- 
ment, the detention order would not be 
vitiated. . 

4. The representation of .the detenu 
dated 5-10-1979 is marked as Annexure 
€. It states that it is a further repre- 
sentation in the matter of his detention. 
After setting out the various grounds, 
the relief asked for in paragraph 5 runs 
as follows.— 

“The petitioner prays that: 

(a) That the order of detention be re- 
voked by the Central Government. ` 

.(b) This further representation be plac- 
ed before COFEPOSA Advisory Board 
along with the earlier representation. 

(c) That the Advisory Board be pleas- 
ed to report to the Central Government 
to revoke the impugned order of deten- 
tion.” 

5. The request of the detenu is clear: 
He prayed for the revocation of the 
order of detention by the Central Gov- 
ernment. It is not the case of the detain- 
ing authority that he did not understand 
the representation as being intended for 
the Central Government. On the other 
hand, his plea is that the mere fact that 
the Central Government has not consi- 
dered the representation would not viti- 
ate the order of detention. The detaining 
authority is the Additional Secretary, 
Government of India, Ministry of Fi- 
nance and it is not disputed that a com- 
munication to the 
can be properly addressed by sending it 
to the Additional Secretary, Government 
of India, Ministry of Finance. 

6. It is admitted that the representa- 
tion was properly addressed to the Cen- 
tral Government. The Central Govern- 
ment is empowered to revoke the order 
of detention at any stage. It was submit- 
ted that the order of revocation by the 
Central Government can only be passed 
after the order of detention is confirmed 
by the detaining authority and the Advi- 
sory Board. The power, conferred on the 
Central Government by S. 11 is wide 
enough to enable the Central Govern- 
ment to revoke the detention order at 
any stage for the words used are a de- 
tention order may at any time be revok~ 
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Central Government. 
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ed or modified. The power of the Cen- 
tral Government to revoke the order 


of detention implies that the detenu can 
make a representation for exercise o 
that power, Any petition for revocation 
of an order of detention should be dealt 
with reasonable expedition. In this cas 
it is the main ground urged on behalf of 
the detenu that the petition of the 5th 
of October, 1979 was not forwarded to 
the Central Government and consequent- 
ly no order has been passed on that peti- 
tion up to date, In the course of argu- 
ments. Mr. A. K. Sen on behalf of the 
detenu submitted that even the earlier 
representation was addressed to the Cen- 
tral Government which was also not for- 
warded, We do not think that we should 
entertain this plea as it was not pleaded 
in the memorandum of grounds that the 
first representation was to the Central 
Government but made for the first time 
in the Court before us. In any event, it 
is clear that a representation properly 
addressed by the detenu to the Central 
Government was not forwarded to the 
Central Government and as such no ac 
tion had been taken up to date. It may 
be permissible for the Central Govern- 
ment to take reasonable time for dispos-|. 
ing any revocation petition. But it would 
not be justified in ignoring the represen- 
tation for revocation of the detention 
as a statutory duty is cast upon the Cen- 
tral Government. It is necessary that the 
Government should apply its mind and 
either revoke the order of detention or 
dismiss the petition, declining to order 
for revocation, 

“9. The question that arises for consi- 
deration is, as to what will be the con- 
sequence if a properly addressed peti= 
tion is not forwarded to the Central Gov- 
ernment and as such left unattended for 
a period of nearly four months. We feel 
that in such circumstances the detention 
cannot be justified as being according to 
the procedure. In the circumstances wa 
do not feel that we will be justified in 
sending the representation to the Cen- 
tral Government for disposal at this 
stage. 

8. Taking all the facts and circum 
stances of the case, we feel that.the con- 
tinued detention of the detenu cannot]. 
be held to be according to procedure, 
His release has already been ordered. 


Petition allowed, 


eget 
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AIR 1980 SUPREME COURT 781 
(From: Allahabad)* 

R. S. SARKARIA AND 
O. CHINNAPPA REDDY, JJ. 

Aig Appeal No, 811 of 1978, D/- 19-2- 

980 
~ State of Uttar Pradesh, Appellant v. 
Ram Babu Misra, Respondent. 


Evidence Act (1872), S. 73 — Scope — 
Court cannot take specimen writings at 
stage of investigation. AIR 1962 Pat 255 
(FB) and 1971 Cri LJ 1591 (Andh Pra), 
Overruled. 


Though a direction by the Magistrate 
to the accused to give his specimen writ- 
ing when the case is still under investi- 
gation would surely be in the interests 
of the administration of justice, the lan- 
guage of S. 73 of the Evidence Act does 
not enable the Magistrate to give such 
a direction when the case is still under 
investigation. The section contemplates 
pendency of some proceedings before a 
Court. It does not permit a Court to give 
a direction to the accused to give speci- 
men writings for anticipated necessity 
for comparison in a proceeding which 
may later be instituted in the Court. 
Further, Section 73 of the Evidence Act 
` makes no distinction between a Civil 
Court and a Criminal Court: AIR 1970 
Mad 85 and AIR 1960 Cal 32 and (1973) 
77 Cal WN 865 and 1975 Cri LJ 884 
(Punj) and AIR 1957 Madh Pra 106 and 
(1972) 2 Cut WR 1332, Approved; AIR 
1962 Pat 255 (FB) and 1971 Cri LJ 1591 
(Andh Pra), Overruled. (Paras 2, 4) 


Cases Referred: Chronological Paras 


AIR 1979 SC 14: 1979 Cri LJ 17 "7 
1975 Cri LJ 884 (Punj) g 
(1973) 77 Cal WN 865 8 
(1972) 2 Cut WR 1332 g 
1971 Cri LJ 1591 (Andh Pra) 8 
AIR 1970 Mad 85: 1970 Cri LJ 254 8 
AIR 1962 Pat 255; 1962 (2) Cri LJ 84 

(FB). 3 
AIR 1961 SC 1808; 1961 (2) Cri LJ 836: 


1961 All LJ 936 7 
AIR 1960 Cal 32: 1860 Cri LI 56 3 
AIR 1957 Madh Pra 106; 1957 Cri LJ 

855 g 


M/s. O. P. Rana and M. Ramchandran, 
Advocates, for Appellant. 


*Criminal Revn. No. 170 of 1975. D/- 
18-12-1970 (All). 
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State of U. P. v. 


Ram Babu S.C. 792 


CHINNAPPA REDDY, J.— The Offi- 
cer who was investigating into. offences 
under Sections 120-B, 420, 468 and 471 
Indian Penal Code alleged against the 
respondent, Ram Babu Misra, moved the 
Chief Judicial Magistrate, Lucknow, to 
direct the accused to give his specimen 
writing for the purpose of comparisu:t 
with certain disputed writings. The learn- 
ed Magistrate held that he had no. power 
to do so when the case was still under 
investigation. His view has been upheld. 
by the High Court. The State has pre- 
ferred this appeal by Special Leave of 


‘this Court. 


2, Shri O. P. Rana, learned counsel 
for the appellant, contended that S. 73 


-of the Evidence Act conferred ample 


power on the Magistrate to direct the 
accused to give his specimen writing 
even during the course of investigation. 
He also urged that it would be gene- 


. rally in the interests of the administra- 


tion of justice for the Magistrate to di- 
rect the accused to give his specimen 
writing when the case was still under in- 
vestigation, since that would enable the 


investigating agency not to place the ac- 


cused before the Magistrate for trial or 
enquiry, if the disputed writing, as a 
result of comparison with the specimen 
writing was found not to have been 
made by the accused. While we agree 
with Mr. Rana that a direction by thel 
Magistrate to the accused to give his spe- 
cimen writing when the case is still un- 
der investigation would surely be in the 
interests of the administration of justice, 
we find ourselves unable to agree with 
his submission that S. 73 of the Evidence 
Act enables the Magistrate to give such} 
a direction even when the case is still 
under investigation. 


. 3. S. 73 of the Evidence Act is as fol- 
lows: 


“73, In.order to ascertain whether a 
signature, writing or seal is that of the 
person by whom it purports to have been 
written or made, any signature, writing 
or seal admitted or proved to the satis- 
faction of the Court to have been writ- 
ten or made by that person may be com- 
pared with the one which is to be prov- 


‘ed, although that signature, writing or 


seal has not been produced or 
for any other purpose. 

The Court may direct any person pre- 
sent in Court to write any words or 
figures for the purpose of enabling ‘the 


proved 


_ Court to compare the words or figures se 
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written with any words or figures alleg- 
ed to have been written by such person. 

This section applies also, with any ne- 
cessary modifications to finger-impres- 
> 3F - + 


4, The second paragraph of Sec. 73 


















ables the Court to direct any person 
present in Court to give specimen writ- 
ings ‘for the purpose ‘of enabling the 
Court to compare’ such writings with 
writings alleged to have been written by 
such person. The clear implication of the 
words ‘for the purpose of enabling the 
Court to compare’ is that there is some 
proceeding before the Court in which or 
as a consequence of which it might be 
necessary for the Court to compare such 
writings. The direction is to be given for 


compare’ and not for the purpose of 
enabling the investigating or other 
agency ‘to compare’. If the case is still 
under investigation there is no present 
proceeding before the Court in which or 
as a consequence of which it might be 
necessary to compare the writings. The 
language of S. 73 does not permit a Court 
to give a direction to the accused to give 
|specimen writings for anticipated neces- 
sity for comparison in a proceeding which 
may later be instituted in the Court. 
Further, S. 73 of the Evidence Act makes 
no distinction between a Civil Court: and 
a Criminal Court. Would it be open to a 
person to seek the assistance of the Civil 


son to give sample writing. under S. 73 
of the Evidence Act on the plea that it 
would help him to decide whether to in- 
stitute a Civil Suit in which the question 
would be whether certain alleged writ- 
ings are those of the other person 
jor not? Obviously not. If not, why should 
it make any difference if the investigat- 
ing agency seeks the assistance of the 
Court ‘under S. 73 of the Evidence Act 
on the plea that a case might be insti- 
tuted before the Court where it would 
be necessary to compare the writings? 


5. We may also refer here to S. 5 of 
the Identification of Prisoners ace 1920, 
which provides: 


. “6. If a Magistrate is satisfied rr for 
the purposes of any investigation or pro- 
ceeding under the Cr: P. C., 1898; it is 
expedient to direct any person to allow 
his measurements or photograph to he 
taken, he may make an order -to that 


-- effect, and in that case . the -person to 
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the purpose of ‘enabling the Court to 


Court for a direction to some other per- . 
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whom the order relates shall þe produc- 
ed or shall attend at the time and placa 
specified in the order and shall allow his 
measurements or photograph to be taken, 
as the case may be, by a public officer: 


Provided that no order shall be made 
directing any person to be photographed 
except by a Magistrate of the first class: 


Provided further, that no order shall 
be made under this section unless -the 
person has at some time been arrested 
in connection with such investigation - -Or 
proceeding.” 

Section 2 (a) of the Act defines 'measùre~- 
ments’ as including ‘finger impressions 
and foot-print impressions’, 


6. There are two things to be asied 
here. First, signature and writing ara 
excluded from the range of S. 5 of the -7 
Identification of Prisoners Act and, 'se- 


_ cond, ‘finger impressions’ are included. in 


both S. 73 of the Evidence Act and S. 5 


of the Identification of Prisoners Act. A 
. possible view is that it was thought that 


S. 73 of the Evidence Act would not take 
in the stage of investigation and so S. 5 
of the Identification of Prisoners Act 
made special provision for that stage 


and even while making such provision, 


signature and writings were deliberately ` 
excluded. As we said, this is a possibla 
view but not one on which we desire to 
rest our conclusion Our conclusion rests 
on the language of S. 73 of the Evidence 
Act, | 


7. S. 73 of the Evidence Act was con- 
sidered by us in State (Delhi Administra- 
tion) v. Pali Ram, AIR 1979 SC 14 whera 
we held that a Court holding an enquiry 
under the Criminal Procedure Code ‘was 
entitled under S. 73 of the Evidence Act 
to direct an accused person appearing 
before it to give his specimen handwrit- 
ing to enable the Court by which he may 
be tried to compare it with disputed 


writings. The present question whether 


such a direction, under S. 73 of the Evi- 
dence Act, can ‘be given when the mat- 
ter is still under investigation and thera 


_is no proceeding before the Court was 
. expressly left open. The 


question ‘was 
also not considered in State’ of- Bombay 
v. Kathi Kalu Oghad, AIR 1961 SC 1808,- 
where the question which was actually 
decided was that no testimonial com- 
pulsion under Art. 20 (3) of. the Constitu- i 
tion was involved in a. direction to give 
specimen signature and handwriting -for - 
the purpose. of comparison, - -~'~ 


1989. 
8. The view expressed by us in the 
‘earlier paragraphs on the construction 


of S. 73, Evidence Act was the view 
taken by the Madras High Court in T. 


Subbiah v. S. K. D. Ramaswamy Nadar, 


AIR 1970 Msd 85, the Calcutta High 
Court in Farid Ahmed v. The State, AIR 
1960 Cal 32 (Mitter J., at page 32), and 
Priti Ranjan Ghosh v. The State, (1973) 
77 Cal WN 865, the High Court of Pun- 
jab and Haryana in Dharamvir Singh v. 
State, 1975 Cri LJ 884, the High Court 
of Madhya Pradesh in Brij Bhushan 
Raghunandan Prasad v. The State AIR 
"1957 Madh Pra 106, the Orissa High 
Court in Srikant v. StatésobtOrissa, (1972) 
2 Cut WR 1332, and thesAllahabad High 
Court in the judgment under appeal. A 
contrary view was taken by the Patna 
High Court in Gulzar Khan v. State, AIR 
1962 Pat 255 and the High Court 


of Andhra Pradesh in B. Rami 
Reddy v. State of Andhra Pra- 
desh, 1971 Cri LJ 1591. We = do 
got agree with the latter view. 


We accordingly dismiss the appeal and 
while doing so we would suggest that 
suitable legislation may be made on the 
analogy of S. § of the Identification of 
Prisoners Act, to provide for the investi- 
ture of Magistrates with the power to 
issue directions to any person, including 
an accused person, to give specimen sig- 
natures and writings, 


Appeal dismissed. 





. AIR 1980 SUPREME COURT 793 
(From: Andhra Pradesh)* 
S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 
Criminal Appeal No. 47 of 1974, D/- 
&-2-1980. 
= Shah Guman Mal, Appellant v. The 
State of Andhra Pradesh, Respondent. 


Customs Act (1962), Ss. 135 (b) and 123 
~— Burden of proof — Seizure of gold 
biscuits not in accordance with Act — 
Presumption ander S. 123 not available 
to prosecution — Presumption - under 
Ss. 106-and 114 Evidence Act held could 
be availed by prosecution in special facts 
of case. (Evidence Act (1872), Ss. 106 and 
414). 


‘Criminal Revn. Case’ No. 648 of 1972 
and’ Criminal Revn. Petn. No. 592 of 
1972, D/- 18-8-1973 (Andh. Pra). 


.: GX/CX/B3/80/KSB. 
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In a prosecution under S. 135. (b} (ii) 
of the Customs Act though the ‘seizure. 


-was admittedly not made in accordance 


with the provisions of the Act, it was 
proved that the accused appellant was 
in possession of gold. with foreign mark- 
ings which was found to be in the shape 
of biscuits or bars kept in a secret cham- 
ber of the safe, and that the accused ad- 
mitted. that the gold was brought from 
outside the country and was given to 
him by somebody whose identity he 
was not prepared to disclose. Thus, the 
appellant knew as to who was the per- 
son who had given him the gold and if 
he also knew, as he says that the gold 
was smuggled, he must have known whe- 
ther the person who delivered the gold 
to him brought it under a permit or 
without any permit because at the time 
of the occurrence the import of gold 
was banned excepting onder ee cip- 
cumstances. i 


Held; Before a conviction can be re- 
corded under S. 135 (b) Customs Act the’ 
prosecution must prove that the accused 
has acquired possession of or is in any 
way concerned in depositing, keeping 
etc., any goods which he knows or has 
reason to believe are liable to confisca- 
tion under S. 111. Thus, in the instant 
2ase, as no presumption under §. 123 was 
available, it was for the prosecution to 
prove affirmatively that - the appellant 
was in possession of smuggled gold know- 


‘ing full well that it was imported from 


outside .the country so as to fall within 
the ambit of S. 111. But having regard 
to the admissions made by the appellant 
and his subsequent conduct, the onus 
would shift to the appellant ‘to show that 


' the gold found from him with foreign 


markings was imported without any per- 
mit to his knowledge. Therefore, having 


regard to the totality of the situation the 


prosecution was entitled to call into aid 
the combined effect of presumptions un- 
der Ss. 106 and 114 of the Evidence Act, 
The prosecution had clearly proved the 
charge under S. 135 (b) (ii) and the àp- 
pellant was rightly convicted and = sen-. 
tenced thereunder. AIR 1966 SC 1867 
and AIR 1975 SC 182 and AIR 1975 SC~ 
(Paras 5, 10, 11). 


Cases Referred: Chronological Paras 
(1976) 1 SCR 539: AIR 1975 SC 2083 ; 
1975 Cri LJ 1862. 8 


(1975) 2 SCR .907: AIR 1975 Se 182: 
-1975 Cri LJ 246 8 


- (1974) 3 SCR 833: AIR 1974 sc 859-. 8 


#94. S.C. 


(4568) Criminal A Appeal No. 195 of 1962, 
D/- 2-4-1968 (SC), State of Punjab v. 
Gian Chand 6, 8 

(1966) 2 SCR 480: AIR 1966 SC 1325 8 

(1962) Supp (1) SCR 358: AIR 1966 SC 
18674 1966 Cri LJ 1507 4,8 

(1955) 1 SCR 613: AIR 1955 SC 123: 
1955 Cri LJ 215 4 


FAZAL ALI, J.:— This appeal by spe- 
eial leave is directed against a judgment 
dated August 18, 1973 of the Andhra 
Pradesh High Court. The facts of the 
case have been detailed in the judgment 
of the High Court and it is not necessary 
to repeat them all over again. The ap- 
pellant was tried by the Magistrate for 
offences under S. 135 (b) (ii) of the Cus- 
toms Act, 1962 and S. 85 (ii) read with 
S. 8 (i) of the Gold Control Act, 1968 
and sentenced to rigorous imprisonment 
for nine months under each count. Both 
the sentences were directed to run con- 
currently. Sentences of fine were also 
imposed. The Sessions Judge, on appeal, 
set aside the conviction and sentence un- 
der the Gold Control Act and acquitted 
the appellant of that charge for the 
reason that the requisite sanction for his 
prosecution was not accorded, but main- 
tained the conviction and sentence of 
the appellant under S. 135 (b) Gi) of the 
Customs Act. Thereafter, the appellant 
went up in revision to the High Court 
which confirmed the conviction and sen- 
tence upheld by the Sessions Judge, 
Then the appellant moved this Court 
and this appeal is by special leave, 


2. The allegations: made against the 


appellant may be briefly stated. On 18-4- 


1971 P. W. 4, Superintendent of Central 
Excise issued a warrant (Ext. P-3) au- 
thorising P.W. 3 and another 

to proceed to the house of the appellant 
at 6.30 am. P.W. 3 called P.W. 1 and 
one Nihalchand as mediators and inform- 
ed them that the accused had concealed 
gold biscuits of foreign origin in his 
house and hence it was decided to search 
his house. When the search was conduct- 
ed, the accused was directed to produce 
the gold biscuits of foreign origin in his 
possession. The accused denied that he 
possessed any but the Excise Officials 
searched the house and found in a secret 
chamber of an iron safe, which was 
opened by the accused with the keys in 
his possession, a bundle containing 28 
gold biscuits and a half biscuit marked 


as M.Os 1-29. All these biscuits bore. 


foreign . markings. In another secret 


pn 
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jewellery and cash was set aside. Subse- 
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earrings in 
plastic boxes and a bundle of currency. 
notes, The accused was then questioned 
in the presence of the witnesses and he 


chamber were found gold 


‘stated that he had been receiving gold 


biscuits from some unknown person 
from Bombay and that the other articles 
belonged to him and his mother: On be- 
ing questioned further, the accused ad- 
mitted that. he had no general or special 
permit from the Reserve Bank of India 
or the Gold Control Administrator to 
import or keep foreign gold. The state- 
ment of the accused was recorded and 
is marked Ext. P4. Before launching a 
prosecution, thexCollector of Central Ex- 
cise issued a noti¢e calling upon the ap- 
pellant to show cause why M.Os 1 to 51 
be not confiscated and penalty levied. 
The accused gave his explanation, Ext. 
P7. Thereafter, the Collector passed 
orders of adjudication confiscating the 
articles and imposed a penalty of Res, 
appeal, the confiscation of 


quently, P.W. 5, the Assistant Collector 
of Customs filed a complaint for the pro- 
secution of the appellant under the Cus- 
toms Act. We have already mentioned 
that the prosecution and conviction un- 
der the Gold Control Act was set aside 
for lack of proper sanction. It is also ad- 
mitted by the prosecution in the instant 
case that as no seizure was made in ac~ | 
cordance with the provisions of the Cus- 
toms Act, the presumption under S. 128 
thereof was not available to the prosecu- 
tion, 

3. S. 135 (1) (bJ, under which the ap- 
pellant has been convicted, runs thus:— 


"135 (1) Without prejudice to any ac- 
tion that may be taken under this Act, 
if any person— 


(b) acquires ea of or is in any 
way concerned in carrying, removing, 
depositing, harbouring, keeping, conceal- 
ing, selling or purchasing or in any 
other manner dealing with any goods 
which he knows or has reason to believe 
are liable to confiscation under S. 111,” 


4. Analysing the essential ingredi- 
ents of clause (b), it is manifest that be- 
fore a conviction can be recorded under 
it, the prosecution must prove that the 
accused has acquired possession of or is 
in any way concerned in depositing, 
keeping ete, any goods which he knows 
or has reason to believe are liable to 
confiscation under S, 111. Thus, ` in the 
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instant case, as no presumption under 
S. 123 was available, it was for the pro- 
secution to prove affirmatively that the 
appellant was in possession of smuggled 
gold knowing full well that it was im- 
ported from outside the country so as to 
fall within the ambit of Section 111. Dr. 
Chitale, appearing for the appellant, 
contended that if the presumption under 
S. 123 is not available to the prosecution, 
then there is no legal evidence to show 
that the appellant had any knowledge 
or had any reason to believe that the 
goods were imported or were smuggled 
without a lawful permit. The counsel 
appearing for the State, however, sub- 
mitted that the fact that the gold bore 
foreign markings and was recovered 
from the possession of the appellant 
who had admitted in his statement be- 
fore the Customs Officers that some un- 
known person had given it to him, would 
itself raise a sufficient presumption to 
attribute knowledge to the appellant that 
the gold was smuggled without any per- 
mit. Although the question raised by the 
counsel for the parties is not free from 
difficulty, an overall consideration of 
the special facts of the present case 
would show that there could be no diffi- 
culty in holding that having regard to 
the admission made by the appellant and 
his subsequent conduct, the onus would 
shift to the appellant to show that the 
gold found from him with foreign mark- 
ings was imported without any permit 
to his knowledge. This will be the com- 
bined effect of the provisions of Ss. 106 
and 114 of the Evidence Act. The matter 
was considered at great length in the 
case of Behram Khurshed Pesikaka v. 
The State of Bombay, (1955) 1 SCR 613 
where this Court holding that S. 106 
could not be construed to place the onus 
on the accused to prove the prosecution 
case, observed as follows:— 

“Section 106 of the Evidence Act can- 
not be construed to mean that the ac- 
cused has by reason of the circumstance 
that the facts are especially within his 
own knowledge to prove that he has not 
committed the offence. (See Attygallo v. 
The King, AIR 1936 PC 168, also In re 
Kanakasabai Pillai, AIR 1940 Mad 1). 
It. is for the. prosecution to prove that 
he has committed the offence and that 
burden is not in any manner whatsoever 
displaced by S. 106 of the Evidence Act.” 
These observations were made with re- 
spect to the peculiar facts of that case. 
It appears that what had happened in 
that case was that the appellant. was 
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found to be guilty of an offence under 
the Prohibition Act and the only evi- 
dence to prove his guilt was that he was 
smelling of alcohol, This Court held that 
it was for the prosecution to prove the 
contravention of the provisions of the 
Prohibition Act and to prove further 
that particular intoxicant which was a 
liquor under the Act, was consumed by 
the accused and merely because the 
accused knew what he had taken (which 
was a mattter within his knowledge) 


could not relieve the prosecution of the 


burden of proving that the liquor con- 
sumed was an intoxicant as defined un- 
der the Act. It is, therefore, clear that 
the observations made by this Court re- 
garding the interpretation of S. 106 of 
the Evidence Act would not apply to tha 
facts of the present case. In the case of 
Issardas Daulat Ram v. The Union of 
India, (1962) Supp (1) SCR 358 this Court, 
after discussing the admitted circum- 
stances of the case, found that the rele- 
vant pieces of evidence would prove tha 
guilty knowledge of the accused. That 
was a case which arose under 8, 178-A 


of the Sea Customs Act and this Court | 


observed as follows: 
“If the gold now in question had been 


imported earlier it would be extremely | 


improbable that the gold would remain 
in the same shape of bars and with the 
same fineness as when imported after 
the passage of this length of time. It was 
precisely for this reason that at the staga 
of the enquiry before the Collector the 
principal point which was urged on be- 
half of the appellants was to deny that 
the seized gold was of foreign origin and 
it is the nature of the defence that ac- 
counts for the order of the Colletcor 
dealing almost wholly with the consi- 
deration of that question. In order to 
reach his finding about the gold being 
smuggled, the Collector has referred to 
the conduct of the 
These were undoubtedly relevant pieces 
of evidence which bore on the question 
regarding the character of the gold, whe- 
ther it was licit or illicit. Learned coun- 
sel is, therefore, not right in his submis» 
sion regarding the absence of material 
before the Collector to justify the find- 
ing recorded in paragraph 6 we, have 
set out earlier,” = 

5. The facts of the present case ap- 
pear to us to be almost on ail fours 
with the facts of the case mentioned 
above. Here also, the facts are that gold 
with foreign markings in the shape of bis- 


‘cuits without indicating any change was 
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pellant. Secondly, the appellant admit- 
ted that the gold was brought from out- 
side the country. The appellant further 
admitted that he did not hold any per- 
mit for importing the gold and the plea 


taken by him was that some unknown 


person had delivered the gold to him In 
view of these circumstances and the fact 
as to how the accused came into posses- 
sion of the gold and whether it was im- 
ported or not being within the special 
knowledge of the accused, if he failed to 
disclose the identity of the person who 
gave him the gold, then it was open to 
the Court to presume under Ss. 106 and 
114 of the Evidence Act that the appel- 
lant knew that the gold in his possession 
was smuggled and imported without 
permit. 

. 6& In the State of Punjab v. Gian 
Chand (Criminal Appeal No. 195 of 1962 
disposed of on 2-4-1968) (SC), while ex- 
amining the validity of conviction and 


‘sentence under S. 167 (81) of the Sea 


Customs Act, 1878, this Court held that 


as the accused did not claim any owner-. 


~ ship over the gold and was a bullion 


merchant, the mere fact that the gold 
had foreign. markings would not be suffi- 
cient to prove that the accused had 


' knowledge that the gold was smuggled. 


a 
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In this connection, this Court observed 
as follows:— 

“In our view, the High Court was 
right in its conclusion because the fact 
that none of the respondents claimed 
ownership over the said gold could not 
necessarily mean either that the gold 
was smuggled gold or that the respon- 
dents were in possession thereof with 
the knowledge that it was so. The fact 
that the gold has foreign marks stamped 


on it can only mean that the gold was ` 


foreign. But since such foreign gold used 
to be imported before the present re- 
strictions were imposed on its importa- 
tion, it could have -been imported with- 
out any violation of law. Consequently, 


that fact alone would not . establish 
either of the two ingredients of Sec- 
tion 167 (81).” 


7. The facts of this case are, how- 
ever, clearly distinguishable from those 
of the.;present case. In the first place, in 
the case mentioned above, the accused 
was a bullion merchant’ and it was in 
the very nature of circumstances and as 
a part of his profession, natural for him 
to be in possession of gold. Secondly, the 
Court clearly held that during those days 


foreign gold used to be freely imported 
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in our country and therefore the mere 
presence of foreign markings would . net 
be sufficient to raise a presumption un- 
der S. 106 of the Evidence Act so as te 
attribute knowledge to the accused that 
the gold was smuggled. In the instant 
case, the facts are quite different and so 
is the nature of the admission made by 
the appellant. 

8. In a later decision of this Court in 
the case of Commissioner of Income-tax, 
Madras v. Best & Co. (P.) Ltd., (1966) 2 
SCR 480 this Court observed as fol 
lows: — 

“When sufficient evidence, either di- 
rect or circumstantial, in respect of its 
contention was disclosed by the Revenue, 
adverse inference could be drawn against 
the assessee if he failed to put before the 


` Department material which was in his 


exclusive possession. The process is de- 
scribed in the law of evidence as shift- 
ing of the onus in the course. of a 
ceeding ‘from one party to the other.” 
It is true that this case arose under the 


provisions of the Income-tax Act but the 


principles laid down by this Court would 
apply equally to the facts of the present 
case. In the case of Collector of Customs, 
Madras v. D. Bhooramal, (1974) 3 SCR 
833, a case under the Customs Act, while 
dwelling on the nature and purport of 
the onus which lay on the prosecution, 
this Court observed as follows:— 

“It cannot be disputed that in proceed- 
ing for imposing penalties under cL (8) 
of S. 167 to which S. 178-A does not ap~ 
ply, the burden of proving that the goods 
are smuggled goods, is on the Depart- 
ment. This is a fundamental rule relat- 
ing to proof in all criminal or quasi-cri- 
minal proceedings, where there is no sta- 
tutory provision to the contrary. But in 
appreciating its scope and the nature of 
the onus cast by it, we must pay due - 
regard to other kindred principles, no 
less fundamental, of universal. applica- 
tion. One of them is that the prosecution 
or the Department.is not required to 
prove its case with mathematical preci- 
sion to a demonstrable degree...... All - 
that it requires is the establishment of 
such a degree of probability that a pru- 
dent man may, on its basis, believe in 
the existence of the fact in issue. Thus, 
legal proof is. not necessarily perfect. 
proof, often it is nothing more than a 
prudent man’s estimate as to the proba- 
bilities of the case.” 
Similarly, while dealing with the merits 
of the case, this Court made the follow- 
ing observations: =. E : a 


d 
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“In the case before us, the .circumstan- 
tial evidence suggesting the inference 
that the goods were illicitly imported 
into India, was similar and reasonably 
pointed towards the conclusion drawn by 
the Collector...... The Collector had given 
the fullest opportunity to Bhoormull to 
establish the alleged acquisition of the 
goods in the normal course of business. 
In. doing so, he was not throwing the 
burden of proving what the Department 


had to establish, on Bhoormull He was 


simply giving him a fair opportunity of 
rebutting the first and the foremost pre- 
sumption that arose out of the tell-tale 
circumstances in which the goods were 
found, regarding their being smuggled 
goods by disclosing taria within his 
special knowledge.” 


It was also pointed out that the broad 
effect of the application of the basic prin- 
ciples underlying S. 106 of the Evidence 
Act would be that the onus is discharg- 
ed if the prosecution adduces only so 
much evidence, circumstantial or direct, 


as is sufficient to raise a presumption in. 


its favour with regard to the existence of 
the facts sought to be proved. In the case 
of Labchand Dhanpat Singh Jain v. The 
State of Maharashtra, (1975) 2 SCR- 907 
while this Court was again considering 
the extent and application of Ss.-106 and 
114 of the Evidence Act and in this con- 
nection, observed as follows:— 


“Even if we were to apply the ratio 
decidendi of Gian Chand’s case (supra) 
in the case before us, we find that the 
result would only be that no presump- 
tion under Section 123 of the Act could 
be used against the appellant. . We do 
not think that the High Court or the 
Magistrate had used this presumption. 
We: find that they had relied upon cir- 
cumstantial evidence in the case to infer 
the: character of the gold recovered and 
the accused’s guilty knowledge...... A 
reference to Issardas Daulat Ram v. 
‘Union of India ((1962} Supp 1 -SCR 358) 
is enough to show that the conduct of 
the .accused and the incredible version 
set.up by him were enough to saddle the 
accused with the necessary knowledge 
of the character of the goods found in 
his poser 
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At jess the burden of proving an inno- 
cent receipt of gold lay upon the appel- 
lant under Section 106 Evidence Act. 
The totality of facts proved was enough, 
in our opinion, to raise a presumption 
under Section 114 Evidence: Act. that the 
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gold had been illegally imported ‘into 
the. country so as to (be) covered by Sec- 
tion 111 (d) of the Act. The appelant 
had not offered any other reasonable ex- 
planation of the manner in which it was 
being carried.” 


The facts in this. case appear to be very 
similar to the facts in the present case. 
Furthermore, the case of Balumal Jam- 
nadas Batra v. State of Maharashtra, 
(1976) 1 SCR 539 was also a case under 
the- Customs Act and there also the pre- 
sumption under Section 123 was not ap- 
plicable. It was held therein that having 
regard to the conduct of the accused and 
nature of the articles mens rea was 
established. In this connection, this Comi 
observed as follows:— 


_ “The very appearance of the goods and 
the manner in which they were packed 
indicated that they were newly manu- 
factured and brought into this country 
very. recently from another country. The 
inscriptions on them and writing on the 
boxes were parts of the State in which 
the goods in unopened boxes were found 
from which inferences about their origin 
and recent import could arise. The ap- 
pellant’s conduct, including his untruth- 
ful denial of their possession, indicated 
consciousness of their smuggled charac- 
ter or mens rea.” 


9. From the aforesaid case also it 
would appear that this Court was pre- ~ 
pared to draw a presumption against the. 
accused from the fact that the articles- 
concerned were concealed and had parti- 
cular markings and special features and 
from the nature of the unsatisfactory 
explanation given by the accused. 

10. While it is, therefore, true that 
in the instant case the seizure was not 
made under S. 111 of the Customs Act - 
and the prosecution could not press inte 
service the presumption arising from 
5. 123 of the Customs Act, that does not 
clinch the issue. It is proved that the 
appellant was in possession of gold with 
foreign markings which was found to be 
in the shape of biscuits or bars kept in 
a secret. chamber of the safe, and that 
the accused admitted that the gold was 
brought from outside the country and 
was given to him by somebody whose 












Thus, the appellant knew as to who was 


gold was smuggled, he must have known 
whether the person who - delivered ey 
goid to him brought it under a’ permit 


798 S.C. 


or without. any permit because at the 
time of the occurrence the import of 
gold was banned excepting under special 
circumstances. Having regard to the 
totality of the situation, there is no rea- 
son why the prosecution would not be 
entitled to call into aid the combined 
effect of the presumptions under Ss. 106 
and 114 of the Evidence Act. We are, 
therefore, satisfied that the prosecution 
has clearly proved the charge under 
S. 135 (b) (ii) of the Customs Act. 

. LL. It was also contended by Dr. 
Chitale that as the case had been going 
on for eight years, a lenient view on the 
question of sentence may be taken. The 
sentence being one only of rigorous im- 
prisonment for nine months, we think 
there is no room for any reduction there- 
of 


12. For the reasons given above, the 
appeal fails and is accordingly dis- 
missed, 


Appeal dismissed, 
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Pabitra N. Rana, Petitioner v. Union 
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Constitution of India, Art. 22 (5) — 
Right to: make a representation — Con- 
servation of Foreign Exchange and Pre- 
vention of Smuggling Activities Act 
(1974), S. 3 (1) — Detention under — 
Unreasonable delay in’ deciding repre- 
sentation filed by detenu — That by it- 
self is sufficient to render detention void. 


When there has been unexplained and 
unreasonable delay of one month and 


five days in deciding the representation - 


flled by the detenu against his detention 
under S. 3 (1) of Conservation of Foreign 
Exchange and Prevention of Smuggling 
Activities Act, that by itself is sufficient 
to render the detention void. The consti- 
tutional right to file a representation to 
the Government carries with it implied- 
ly a right that the representation must 
be disposed of as quickly as possible and 
any unexplained delay would amount to 
a violation of the constitutional guaran- 
' tee contained in Art. 22 (5). The obliga- 
tion of the appropriate skin autho- 
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rity to take a decision on the represen- 
tation filed by the detenu is quite apari 


and distinct from its obligation to con-« 
stitute a Board and to send the repre- 


‘sentation to it. The detaining authority 


is not entitled to wait for the opinion of 
the Board but has to take its decision 
without the least possible delay. AIR 
1979 SC 420; AIR 1970 SC 97 and (1969) 
2 SCWR 529, Foll (Paras 1, 2) 


Cases Referred: - Chronological Paras 


(1979) 2 SCR 315: AIR 1979 SC 420: 

1979 Cri LJ 469 1 
(1970) 1 SCR 543: AIR 1970 SC 971 
(1969) 2 SCWR 529 1 


Mr. A. K. Sen, Sr. Advocate (Mr. Har- 
jinder Singh, Advocate with him), for 
Petitioner; Mr. U. R. Lalit, Sr. Advocate 
(Mr. M. N. Shroff, Advocate with him), 
for Respondents, 


S. M. FAZAL ALI, J.:— This writ Pe- 
tition has been filed with a prayer that 
an order of detention passed against tha 
petitioner on the 7th September, 1979, 
under S. 3 (1) of the Conservation of Fo- 
reign Exchange and Prevention of Smug- 
gling Activities Act, 1974 be quashed, 
After the order was served on the detenu 
he made a representation on the 27th 
September, 1979 to the Government who 
received it on the 28th September, 1979, 
In support of the Rule Mr. A. K. Sen has 
raised a number of points, but in view 
of one of them which is to the effect 
that there has been an inordinate and 
unexplained delay on: the part of the 
detaining authority in deciding the  re- 
presentation and that the detention is 
therefore vitiated, we need not go into 
the: other points. On the question of de- 
lay the petitioner had expressly taken 
a plea in para 11 of the petition but in 
their reply the respondents have not at 
all explained or detailed any reason why 
there was inordinate delay in disposing 
of the representation submitted by the 
detenu to the detaining authority. Tha 
admitted. position is that the representa- 
tion was received by the Government 
on the 28th September, 1979 and it was 
rejected on 3rd November, 1979, that is 
to say, after about one month and fiv 
days of the receipt. It is now well settl- 
ed that any unexplained delay in decid- 
ing the representation filed by the de- 
tenu amounts to a clear violation of Arti 
cle 22 (5) of the Constitution of India 
and is sufficient to vitiate the detention, 
Our attention was drawn by the counsel 
for the petitioner to a recent decision 
of this. Court reported in (1979) 2 SCR 
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315 (Narendra Purshotam Umrao v. B. B. 
Gujral) where this Court while relying 
on an earlier decision of this Court in 
Pankaj Kumat Chakrabarty v. State of 
West Bengal, (1970) 1 SCR 543 pointed 
out that under Clauses (4) and (5) of 
Art. 22 of the Constitution the detenu 
has a dual right, viz., : ; 


1. to have the representation, irrespec- 
tive of the length of detention, consi- 
dered by the appropriate Government, 
and 


2. to have the representation consider- 

ed by the Board duly constituted under 
the concerned Act. 
We might further mention that the con- 
stitutional right to file a representation 
to the Government carries with it im- 
pliedly a right that the representation 
must be disposed of as quickly as pos- 
sible and any unexplained delay would 
amount to a violation of the constitu- 
tional guarantee contained in. Art. 22 (5). 
This Court has also pointed out that the 
obligation of the appropriate detaining 
authority to take a decision on the re- 
presentation filed by the detenu is quite 
apart and distinct from its obligation to 
constitute a Board and to send the re- 
presentation to it. The detaining autho- 
rity is not entitled to wait for the opin- 
ion of the Board but has to take its deci- 
sion without the least possible delay. 
In Writ Petn. No. 246 of 1969 decided on 
10-9-1969* this Court observed as fol- 
lows: 


“It is implicit in the language of Arti- 
cle 22 that-the appropriate Government, 
while discharging its duty to consider 
the representation, cannot depend upon 
the views of the Board on such 
representation. It has to consider the re- 
presentation on its own without being in- 
fluenced by any such view of the Board. 
There was, therefore, no reason for the 
Government to wait for considering the 
petitioner’s representation until it had 
received the report of the Advisory 
Board. As laid down in Sk. Abdul Karim 
v. State of West Bengal (supra), the ob- 
ligation of the appropriate Government 
under Art. 22 (5)_is to consider the re~ 
presentation made by -the detenu as ex- 
peditiously as possible. The consideration 
by the Government of such representa- 
tion has to be, as aforesaid, independent 
of any opinion which may be expressed 
by the Advisory Board. 


"Reported in (1968) 2 SCWR 529 
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The fact that Art. 22 (5) enjoins upon 
the detaining authority to afford to the 
detenu. the earliest opportunity to make 
a representation must implicitly mean 
that such representation must, when 
made, be considered and disposed of as 
expeditiously as possible, otherwise, it 
is obvious that the obligation to furnish 
the earliest opportunity to make a repre- 
sentation loses both its purpose and 
meaning.” 


2. The observations extracted above 
clearly show that the representation 
must be considered by the Government 
as expeditiously as possible. Mr. Lalit 
submitted that the delay in deciding the 
representation was due to the fact that 
the representation had to pass through 
various channels and departments be- 
fore the Government was in a position 
to decide it. In the first place no such . 
facts have been pleaded in the reply fil- 
ed by the respondents and, therefore, 
we cannot entertain the grounds now 
urged by the counsel for the Union for 
the first time in the arguments before us, 
Even so it appears that at the most the 
detaining authority had forwarded the 
representation to the Revenue Inteli- 
gence whose comments were received on 
16-10-79. Thereafter there was absolute- 
ly no justification for any delay in tak- 
ing a decision on the merit of the repre- 
sentation. Even if we assume that there 
was some reasonable explanation for 
the delay from 28th September, 1979 to 
16th October, 1979, there appears to be 
no good explanation whatsoever for the 
delay from 16th October, 1979 to 2nd 
November, 1979 when the representa- 
tion was rejected by the Government, 
It is manifest that the Government was 
not obliged to wait for the decision of- 
the Board because it had to consider the 
representation independently of what the 
Board might say. In this view of the 
matter, we are satisfied that there has 
been unreasonable delay in deciding the 
representation filed by the detenu and 
that by itself is sufficient to render the 
detention void. For these reasons we 
allow this petition, set aside the order 
of detention and direct that the detenu 
be released forthwith, 


Petition allowed, 
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Special Leave Petn. (Civil) No. 1262 
of 1980, D/- 12-2-1980. 

Subhash Chandra’ and others, Peti- 
tioners v. State of Uttar Pradesh and 
others, Respondents. 

Motor Vehicles Act (1939), S. 51 (2) (x) 
-= Mini-buses contract carriage permits 
—- Condition that vehicle should be not 
more than seven years old from date of 
registration during validity of permit — 
Not ultra vires S. 51 (2) — Has nexus 
with statutory purpose i.e., human safe- 
ty. AIR 1967 All 128 and 1978 TAC. 439 
(All), Dist.; C. M. W. P. No. 104 of 1979, 
D/- 19-2-1979 (All), Affirmed. 

(Paras 4, 5, 6) 
Cases MReferred:, Chronological Paras 
1978 TAC 439 (All) 5, 6 
AIR 1967 All 128 5 

Mr. S. N. Kacker, Sr. Advocate (Mrs. 
G. Markandeya and Mr. S. Markandeya, 
Advocates with him), for Petitioners. 

KRISHNA IYER, J.:—- An order drap- 
ed in relative brevity is sufficient since 
we are refusing leave to appeal although 
the issue raised is the vires of a provi- 
gion. 

2. After due fulfilment of the obliga- 
tion for oral hearing, we have consider- 
ed the impact of two earlier decisions 
cited by Shri Kacker supposedly striking 


— 


a note contrary to the judgment under. 


attack but feel free—why, bound—to dis- 
miss the petition for special leave not 
merely because the High Court is right 
but because justice to the travelling 
- public—a lost cause on our mad roads— 
conscientises us to that course. 

3. Tersely put, the petitioner is the 
grantee of permits to ply mini-buses as 
contract carriages and in the grant a con- 
dition has been fastened that the vehi- 
cle shall not. be more than ‘seven years 
old. Condition No. 18, relating to Mini- 
Buses Contract Carriage Permits, and 
a source of power, S. 51 (2) (x) read 
thus: 


That the vehicle covered by the per- 
mit shall be. not more than four years 
oid counted from:the date of registration 


at any time during the validity of the | 


permit. | 


°C. M. W. P. No. 104 of 1979, D/- 19-2- 
1979 (All). 
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51 (2) The Regional: Transport Autho- 
rity, if it decides to grant a contract car- 
riage permit, may, subject to any rules 
that may be made under this Act, attach 
to the permit any one or more of the 
following conditions, namely:— 


(x) any other conditions which may ba 
prescribed. 
‘Four years’ have been relaxed to seven 
years since September 23, 1978, the be- 
neficiaries being the bus owners and the 
potential victims being the - unknown 
casualties who have no ‘poor lobby’ 


power. The State must remember that 
it has responsibilities, not merely to 
minibus owners, but also to avoid 
the daily tragedies on the Indian 
highways under the lethal - wheels 
of. these whirling carriages, Sec- 
tion 51 (2) of the Motor Vehi- 


cles Act, 1939, is geared to public safety, 
not private profit and casts a solemn 
duty not to be deterred by any pressure 
except the pressure of social justice to 
Indian lives moving in buses, walking 
on roads or even standing on margins, 
If the top killer—road accident—is to be 
awarded death sentence, S. 51 and like 
provisions must receive severe - enforce- 
ment. In this. spirit~although backtrack 
ing from 4-year-old models to 7-year-old 
models—the State imposed Condition 18, 
This was challenged artfully but unsuc- 
cessfully before the High Court and is 
attacked before us as ultra vires S. 51 (2) 
of the Act. We will examine briefly the 
submission to reach the conclusion that 
more lexical legalism cannot sterilisa 
the sensible humanism writ large on 
S. 51 (2) (x). If Indian life is not ultra 
vires Indian law every condition .to save 
life and limb is intra vires such. salva- 
tionary provision. This perspective of 
social justice simplifies the problem and 
upholds the High Court. ; 


4. Section 51 (2) (x) authorises the 
impost of any condition, of course, hav- 
ing a nexus with the statutory purpose, 
It is undeniable that human | safety -is 
one such purpose. The State’s neglect 
in this area of policing public transport 
is deplorable but when it does act by 
prescribing a condition the court cannot 
be persuaded into little legalism and 
harmful negativism. The short question 
is whether the prescription that the bus 
shall be at least a seven-year old model 
one is relevant to the condition of the 
vehicle and its passengers’ comparative 
safety. and comfort on our chaotic high- 


' ways. Obviously, -it is, The older tha 
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model, the. less the chances’ of the -latest 


` 


safety measures being built into the 
vehicle. Every new model incorporates 
new devices to reduce danger and pro- 
mote comfort. Every new model assures 
its age to be young, fresh and strong, 
less likely to suffer sudden failures and 
breakages, less susceptible to wear and 
tear and menta] fatigue leading to unex- 


' {pected collapse. When we buy a car or 
any other machine why do we look for 


the latest model? Vintage vehicles are 
good for centenarian display of the curi- 
ous and cannot but be mobile menaces 
on our notoriously neglected highways. 
We have no hesitation to hold. from the 
point of view of the human rights -of 
road users, that the condition regarding 
the model of the permitted bus is within 
jurisdiction, and not to prescribe such 
saa clauses is abdication of statutory 
uty. 


5. Two decisions Masi Ullah v, 
State Tribunal Appellate, AIR 1967 All 
128 (129) and In re Ramesh Chandra Te- 
wari etc., Civil Misc. Writ No. 7317 of 
1975 (All) (unreported)* were cited as 
striking a contrary note. The first deals 
with S. 48 (3) of the Act and prescrip- 
tion of the model or year of the make 
was held ultra vires because, lexically 
read, it was held that the expression 
‘specified description’ in S. 48 (3) did not 
cover, according to dictionaries, the yedr 
of manufacture of the vehicle. We ex- 
tract Black’s Law Dictionary on ‘descrip~ 
tion’ to show how the model of a vehicle 
is obviously a facet of. 
‘Description’ means: [p. 532} 

A delineation or account of a parti- 
cuar subject by the recital of its er 
teristic accidents and qualities. 


So, dictionary versus dictionary leaves 
the. matter at large, apart from the plain 
function of the court to gather the 
meaning, not under the dictatorship - of 
dictionaries but guided by the statutory 
purpose’ without being deflected by logo- 
machic exercises, the mischief to be 
countered and the public interest to be 
advanced. We are clear that a later 
model is a better safeguard and, more 


ie 


lrelevantly to the point, the year of the 


make and the particulars of the model 
are part of the description. ` 


6. The unreported ruling in Civil Writ 
No. 7317 of 1975 interprets S. 38 of the 


*Since Reported in-1978. TAC 439 (aly, 
1980 SC/S1 VI GRB `- 
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Act and: the non-issuance of the fitness 
certificate because the model was not 
recent enough. May be, the vehicle, re- 
gardiess of the year of its make, may 
be fit and the refusal to certify fitness 
merely because it is old may not always” 
be right. But we see no conflict between 

a vehicle being fit to ride and the con- 
dition, as an additional requirement and 
safety factor, in the shape of the year 
of the model This is an extra measure, 
a further insurance against machine 
failure and cannot contradict the ‘fitness’ 
provision. 


7. More reasons are, superogatory,: 
less discussion will leave the law ob- 
scure. We hold the ratio of the impugn- 
ed ruling to be right and refuse leave to 
appeal. 

Special leave to appeal refused. 


- 


AIR, 1980 SUPREME COURT 861 
(From: 1969 All WR (HC) 689) 
= D. A. DESAI AND 
E S. VENKATARAMIAH, JJ. 
Civil Appeal No. 576 of 1970, D/- 
4980. : 
The Director of Industries, U. P. and 
others, Appellants v. Deep Chand eer 
wal, Respondent. 


U. P. Public Moneys ree of 
Dues) Act (25 of 1965), S. 3 —— Section 
providing speedier remedy for recovery 
of Government dues — Not violative of 
Art. 14 — Reasonable nexus with object 
to be achieved — No hostile discrimina- 
tion. AIR 1967 SC .1581 held overruled 
in AIR 1974 SC 2009 — 1969 All WE 
(HC} 689, Reversed, (Constitution of 
India, Art. 14). 


The Act is passed with the object of 
providing a speedier remedy to the State 
Government to realise the loans advance- 
ed by it or by the Uttar Pradesh Finan- . 
cial Corporation. The State. Government 
while advancing loans does not act as an 
ordinary banker with a view to earning 
interest. Ordinarily it advances loans in 
order to assist the people financially in 
establishing an industry in the State -or - 
for the development of agriculture, ani- 
mal husbandry and for such other pur- 


6-2- 


. poses which would advance. the economic 


well-being of the people. Moneys ad- 
vanced by the State Government have 
got to be recovered expeditiously so 
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that fresh advances may be made from 
the State Government. It is with the ob- 
ject of avoiding the usual delay involv- 
ed in the disposal of suits in civil courts 
and providing for an expeditious remedy, 
the Act has been enacted. It cannot, 
therefore, be said that there is no reason- 
able basis for the classification made by 
the statute and that classification does 
not have a reasonable relation to the ob- 
ject of the statute. It is no doubt true 
that there is no express provision in the 
Act containing guidelines. That, how- 
ever, is not sufficient to hold that S. 3 
` of the Act confers arbitrary power on 


the State Government and makes a hos- . 


tile discrimination. An officer authorised 
by the State . Government to issue the 
certificate is expected ordinarily to avail 
. himself of the speedier remedy provided 
under the statute. The Act which is pass- 
- ed with the object of providing a speedier 


_ ‘remedy itself provides sufficient guid- 


ance to the officer concerned as to when 
he should resort to the remedy provided 
by it. AIR 1967 SC 1581 held Overruled 
in AIR 1974 SC 2009; AIR 1961 SC 828 
and AIR 1963 SC 222, Rel on; 1969 All 
WR (HC) 689, Reversed. (Paras 6, 7) 
Cases Referred: Chronological Paras 
(1975) 1 SCR 1: AIR 1974 SC 2009 6,7 
. (1967) 3 SCR 399: AIR 1967 SC ir i 
'(1963) 2 SCR 353: AIR 1963 SC 222 8 
(1961) 2 SCR 962: AIR 1961 SC 828 8 
Mr. G. N. Dixit, Sr. Advocate, (Mr. 
O. P. Rana, Advocate with him), for Ap- 
pellants: Mr. N. K. Puri, Advocate, to 
Respondent. 


VENKATARAMIAH, J.:— This appeal 
by certificate involves the question whe- 
ther Section 3 of the Public Moneys 
(Recovery of Dues) Act, 1965 (U. P. Act 
No. XXV of 1965) (hereinafter referred 
to as ‘the Act’) offends Article 14 of the 
Constitution and it arises in the follow-~ 
ing circumstances. 


2. The respondent is a resident of 
Railwayganj, Hardoi in the State of 
Uttar Pradesh. He applied to the Gov- 
ernment of Uttar Pradesh for a loan of 
Rs. 15,000 for the purpose of setting up 
a panel pins and wire nails industry in 
Hardoi. The State Government which 
was interested in the industrial develop- 
ment of the State accordingly advanced 
the loan of Rs. 15,000 to the respondent 
under a mortgage deed dated March 10, 
1960. The respondent was permitted to 
repay the loan in ten half-yearly instal- 
ments commencing from May 1, 1962 tom 
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gether with interest at the rate of 3 per 
cent per annum calculated from March 
25, 1960. The mortgage deed provided 
that the respondent should spend Rs. 7,000 
out of the loan advanced on the purchase. 
of machineries for manufacturing panel 
pins and wire nails and the balance of 
Rs. 8,000 on the construction of a build- 
ing for the purpose of the said industry 
and for no other purpose. The respon- 
dent also. agreed to observe. truly the 
Uttar Pradesh Rules for the Advance of 
Loan for Developing. Cottage Industries 
in the Rural Area promulgated by the 
State Government and also to permit the 
Director of Industries; U. P. or any offi-’ 
cial deputed by him to inspect his. ac- 
counts for the purpose of verifying whe- 
ther the amount borrowed had been uti- 
lised for the specified purpose. The re- 
spondent hypothecated under the deed 
his house by way of 
loan. Clause (8) of the mortgage deed, 
however, inter alia provided that if any 
of the instalments payable by the respon- 
dent as mentioned in the deed was. not 
paid on the stipulated date then the 
entire amount due under the deed could 
be recovered by the State Government 
as arrears of land revenue. The mortgage 
deed was signed by the Director of In- 
dustries, U. P. on behalf of and acting 
under the authority of the Governor of 
Uttar Pradesh and the respondent. The 
respondent committed default in repay- 
ment of the loan. The State Government 
was, therefore, compelled to take. coer- 
cive measures to recover the balance of - 
the amount due and payable under the 
deed as if it were an arrear of land re- 
venue, by resorting to Section 3 of the 
Act read with Sections 279/281 of the 
U. P. Zamindari Abolition and Land Re~- 
forms Act, 1950. At the request of the 
Director of Industries, U. P., the Collec- 
tor of Hardoi initiated steps to recover 
the balance of the amount due under the 
deed as an arrear of land revenue. Pur- 
suant to the order of the. Collector, the 
Tahsildar of Hardoi issued an order of 
attachment dated March 12, 1968 of the 
house of the respondent and also issued 
a warrant of arrest of the respondent to 
recover the amount under the provisions 
governing the procedure prescribed for 
realising land revenue. Immediately 


thereafter, the respondent filed a peti- 
tion under Article 226 of the Constitution 
on the file of the High Court of Allaha- 
bad (Lucknow Bench) in Writ Petition 
No. 334 of 1968 questioning the compe- 


security for the . 
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tence of the revenue authorities to re- 
cover the balance of the amount due un- 
der the deed as if it were an arrear of 
land revenue. In that petition, the . re- 
spondent contended that the Act was 
discriminatory and was, therefore, vio- 
lative of Article 14 of the Constitution 
on the ground that the State Govern- 
ment had two remedies available to it in 
law— one by way of a suit for recovery 
of the mortgage money and another un- 
der the Act which authorised it to re- 
cover the amounts due as if they were 
arrears of land revenue, that the remedy 
under the Act was more onerous than 4 
suit so far as the respondent was con- 
cerned and that there were no guide- 
lines in law as to the circumstances in 
which the State Government could re- 
sort to the provisions of the Act. The 
Director of Industries, U. P. and the 
revenue authorities who were impleaded 
as respondents in the writ petition con- 
tended that the provisions of the Act did 
not offend Article 14 of the Constitution, 


3. Following the decision of this 
Court in Northern India Caterers (Pvt.) 
Ltd. v.. State of Punjab, (1967) 3 SCR 
399 the High Court declared that Sec- 
tion 3 of the Act violated Article 14 of 
the Constitution by providing an addi- 
tional remedy to the State Government 
over and above the remedy by way, of 
a suit, leaving it to the unguided discre- 
tion of the State Government to resort 
to one or the other and that the remedy 
available under the Act was more dras- 
tic or prejudicial to the party concerned 
than the suit. Accordingly the High 
Court quashed the recovery proceedings 
initiated by the revenue authorities, Ag- 
grieved by the decision of the High 
Court, the Director of Industries, U. P. 
and the revenue authorities have come 
up in appeal to this Court, | 


4. The impugned Act was passed in 
the year 1965 to provide for speedy re- 
covery of certain classes of dues payable 
to the State or to the Uttar Pradesh Fi~ 
nancial Corporation. The Act contains 
three sections. The first section deals 
with the title of the Act and extent of 
its operation. The second section is the 
definition clause. Section 2 (b) of the Act 
defines the expression ‘financial assist- 
ance’ as any financial assistance (i) for 
establishing, expanding or running any 
industrial undertaking or (ii) for pur- 
poses of vocational training; or (iii) for 
the development of animal husbandry; 
or (iv) for purposes of any other kind of 
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planned development; or (v) for _ relief 
against distress. Section 3 of the Act with . 
which we are now concerned reads as 
follows:— | 

“3. Recovery of certain dues as arrears 
of land revenue— 

(1) Where any person is party— 

(a) to any agreement relating to a loan, 
advance or grant given to him by the 
State Government or the Corporation by 
way of financial assistance, or 


(b) to any agreement relating to a 
guarantee given by the State Govern- 
ment or the Corporation in respect of a 
loan raised by an industrial concern, or 

(c) to any agreement providing that 
any money payable thereunder to the 
State Government shall be recoverable 
as arrears of land revenue, 
and such person— 


(i) makes any default in repayment of 
the loan or advance or any instalment 
thereof, or 

(ii) having become liable under the 
condifions of the grant to refund the 
grant or any portion thereof, makes any 
default in repayment of such grant or 
portion or instalment thereof, or 

(iii) otherwise fails to comply with the 
terms of the agreement,— 
then, in the case of the State Govern- 
ment, such officer as may be authorised 
in this behalf by the State Government 
by notification in the Official Gazette and 
in the case of the Corporation, the Man- 
aging Director thereof, may, without 
prejudice to any other mode of recovery 
under any other law for the time being 
in force, send a geertificate to the Col- 
lector, mentioning the sum due from 
such person and requesting that -such 
sum togéther with costs of the proceed- © 
ings be recovered as if it were an arrear 
of land revenue. 

(2) The Collector on receiving the cer- 
tificate shall proceed to recover the 
amount stated therein as an arrear of 
land revenue.” 


5. It may be seen that Section 3 (1) 
(c) of the Act provides that where any 
person is a party to any agreement pro- 
viding that any money payable there- 
under to the State Government shall be 
recoverable as arrears of jand revenue 
and such person makes any default in 
repayment of the loan or advance or any 
instalment thereof then the arrears due 
and payable by him may be recovered as 
if it were an arrear of land revenue by 
issuing a certificate to the Collector. The 


remedy of the State Government to re- 
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cover the amount by instituting a suit 
- also remains unaffected by the Act. ` 


6. At the outset, it has to be stated 
that the decision of this Court in Nor- 
thern India Caterers Private Ltd. (supra) 
is overruled by this Court in Maganlal 
Chhagganlal (P.) Ltd. v. Municipal Cor- 
poration of Greater Bombay, (1975) 1 
SCR 1. The question for determination 
in this case is whether Section 3 of the 
impugned Act violates Article 14 of the 
Constitution. In order to decide this ques- 
tion, it is necessary to determine the ob- 
. ject of the Act and whether the classifi- 
cation made between the State on the one 
hand and others who have also advanc- 
ed moneys under mortgage deeds bears 
any reasonable relation to the object of 
the statute. The Act is passed with the 
object of providing a speedier remedy to 
the State Government to realise the loans 
advanced by it or by the Uttar Pradesh 
Financial Corporation. The State Gov- 
ernment while advancing loans does not 


act as an ordinary banker with a`: view: 


to earning interest. Ordinarily it ad- 
vances loans in order to assist the people 
financially in establishing an industry in 
the State or for the development of agri- 
culture, animal husbandry and for such 
other purposes which would advance the 
economic well-being of the people. The 
amounts so advanced are repayable in 
easy instalments with interest which 
would ordinarily be lower than the rate 
of interest payable on loans advanced by 
banking institutions which ‘are run on 
commercial lines. The loans are advanc- 
ed from out of the funds of the State in 
which all the people of the State are 
vitally interested. Moneys advanced by 
the State Government have got to be re~ 
covered expeditiously so that fresh ada 
vances may. be made to others who have 
not yet received financial assistance from 
the State Government. If the State Gov- 
ernment should resort to a remedy by 
way of a suit on the mortgage deeds or 
bonds executed in its favour, the realiza- 
tion of the amounts due to the Govern- 
ment is bound to be delayed - resulting 
_ in non-availability of sufficient funds in 
the hands of the State Government for 
advancing fresh loans. It is with the ob- 
ject: of avoiding the usual delay involv- 


ed in the disposal of suits in civil courta 


and providing for an expeditious remedy, 
the Act has been enacted. In the instant 
case, the mortgage deed provided that 
the amount due thereunder could be re~ 
alized as if it were an arrear of land re- 
{venue. It cannot, therefore, be said that 
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there is no reasonable basis for the clas-{. 
sification made by the statute and tha 

the classification does not have a reason- 
able relation to the object of the statute. 


% It is- also argued ` that the im- 
pugned Act does not provide any guide- 
lines to the authorities concerned regard- 
ing the circumstances under which the 
amounts could be realized by resorting to 
the. procedure prescribed for recovering 
arrears of land revenue. It is no doubt 








the Act containing such guidelines. That, 
however, in the circumstances of the 
case is not sufficient to hold that Sec- 
tion 3 of the impugned Act confers arbi- 
trary power on the State Government 
and makes a hostile discrimination. Un- 


as may be authorised in that behalf by 
the State Government mentioning th 
sum due from any pérson referred to 
therein. Such officer is expected or- 
dinarily to avail himself -of the speedier 
remedy provided under the statute. “We 
are of the view that the Act which is 
passed with the object of providing a 
speedier remedy itself provides sufficient 


guidance to the officer concerned as to 


when he should resort to the ` remedy 
provided by it. As observed by this Court 
in Maganlal Chhagganlal (Pvt.) Ltd.’s 
case (Supra) one expects the officer con- 
cerned to avail himself of the procedure 
prescribed by the Act and not to resort 
to the dilatory procedure of the ordinary 
civil court. In that case, the legality of 
the provisions of the Bombay Govern- 
ment Premises (Eviction) Act, 1955 and 
the provisions contained in Chapter VA 
of the Bombay Municipal Corporation 
Act, 1888 which provided a speedier re- 
medy to recover possession of premises 
belonging to the State Government and 
the Bombay Municipal Corporation which 
were in unauthorised occupation of any 
person was questioned on the ground 
that the remedies under the said provi 
sions were more onerous than the re- 
medy by way of a suit which was also 
available to the State Government and 
the Corporation. While upholding the 
above provisions, Alagiriswami, J. whe 
spoke for the majority observed thus: 


_ “The statute itself in the two classes 
of cases before us clearly lays down the 
purpose behind them, that is premises 
belonging -to the Corporation and tha - - 
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 . Government should -be subject to speedy 
"procedure in the matter of evicting un- 
authori persons occupying them. This 
is a sufficient guidance for the authori» 
ties on whom the power has been confer- 
red. With such an indication clearly given 
in the statutes one expects the officers 
concerned to avail themselves 
procedures prescribed by the Acts -and 


not resort to the dilatory procedure of 


the ordinary Civil Court. Even normally 
one cannot imagine an officer having the 
choice of two procedures, one which 
enables him to get possession of the pro- 
perty quickly and the other which would 
be a prolonged one, to resort to the latter. 
Administrative Officers, no less than the 


courts, do not function in a vacuum. It. 


would be extremely unreal to hold that 
an administrative officer would in taking 
proceedings for eviction of unauthorised 
occupants of Government property „or 
Municipal property resort to the pro- 
cedure prescribed by the two Acts in 
one case and to the ordinary Civil Court 
in the other. The provisions of these two 
Acts cannot be struck down on the fanci- 
ful. theory that power would be exercis- 
ed in such an unrealistic fashion. In con- 
sidering whether the officers would be 
discriminating between one set of per- 
sons and another, one has got to take 
into account normal human behaviour 
and not behaviour which is abnormal, 
It is not every fancied possibility of dis- 
. crimination but the real risk of discrimi- 
nation that we must take into account, 
This is not Ohe of those cases where dis 
crimination is writ large on the face of 
the statute. Discrimination may be pos- 
sible but is very improbable. And if there 
is discrimination in actual practice this 
Court is not powerless. Furthermore, the 
fact that the Legislature considered that 
the ordinary procedure is insufficient or 


ineffective in evicting unauthorised occu~ - 


pants of Government and Corporation 
property and provided a special speedy 
procedure therefor is a clear guidance 
for the authorities charged with the duty 
of evicting unauthorised occupants. We 
therefore, find ourselves unable to agree 
with the majority in the Northern India 
Caterers’ case.” 

8. Certain provisions similar to the 
Act impugned in this case enabling a 
State Government to recover the amounts 
due to it by resorting to a speedier re- 
medy have been upheld by this Court in 
two cases— (1) Manna Lal v. Collector 
of Jhalawar, (1961) 2 SCR 962 and Lachh- 
‘man Das v. State of Punjab, (1963) . 2. 
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of the ` 


Of Rajasthan was formed. On 
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SCR 353.-In the case of Manna Lal 
(suprd) the facts were these: The Jhala- 
war State Bank was originally a Bank 
belonging to the princely State of Jhala-~ 
war: Its assets, including moneys due to 
it, became vested in the United State of 
executed 
by-the Ruler of Jhalawar along with 
other Rulers by which the United State 
the pro- 
mulgation of the Constitution of India, 
the United State of Rajasthan became 
the State of Rajasthan in the Indian 
Union and all its assets including the 
Jhalawar State Bank and its dues vested 
in the State of Rajasthan. In that case 
the question which arose for consideration 
was whether moneys which had been ads; 
vanced by the Jhalawar State Bank ` 
could. be recovered by taking proceed- 
ings under the Rajasthan Public De- 
mands Recovery Act. This Court held 
that the amounts could be recovered by 
the State of Rajasthan after the Bank 
had become vested in it as a public de- 
mand under the Rajasthan Public De- 
mands Recovery Act and that the said 
Act did not offend Article 14 of the Con- 
stitution even though it provided a spe- 
cial facility to the Government as a 
banker for the recovery of the bank’s 
dues for the Government could legiti- 
mately be put in a separate class for this 
purpose. In the latter case ie. the case 
of Lachhman Das (supra), the right of 
Patiala State Bank to recover the 
amounts due to it under the provisions 
of the Patiala Recovery of State Dues 
Act was questioned. This Court held that 
the Bank established by a State had dis- 
tinctive features which differentiated it 
from other Banks and formed a category 
in itself and the Act in setting up sepa- 
rate authorities for determination of dis- 
putes and in prescribing a special pro- 
cedure to be followed by them for the 
recovery of the dues by summary pro- 
cess could not be oe to be dis- 
criminatory. 


9. We are, therefore, of the view that 
Section 3 of the Act which enables the 
State Government to recover the sums 
advanced under the circumstances men ` 
tioned therein as if they were arrears 
of land revenue cannot be held to be dis- 
criminatory and violative of Article 14 
of the Constitution. 


10. For the foregoing reasons, we 
allow the appeal,. set aside the order 
passed by the High Court and dismiss 
the writ. petition. Since the High Court 
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disposed of the case on the basis of the 
decision of this Court in Northern India 
Caterers Private Ltd. (supra) which has 
since been overruled, we make no order 
as’ to costs, 

Appeal allowed, 


AIR 1980 SUPREME COURT 806 
_ (From: Bombay)* 

S. MURTAZA FAZAL ALI AND 
A D. KOSHAL, JJ. - 

Civil Appeal No. 1415 of 1970, 
14-2-1980. 

Uttar Chand (dead) by L. R.s, Appel- 
lants v. State of Maharashtra and an- 
other, Respondents, ` 
. Maharashtra Agricultural Lands (Ceil- 

ing on Holdings) Act (27 of 1961), Sec- 
tions 8, 10, 12 — Ceiling area — Deter- 
mination — Transfers — Only the trans- 


D/- 


fers made on or after 4-8-1959 would be 


hit by the Act. S. C. A. No. 1512 of 1967, 
D/- 30-9-1969 (Bom), Reversed. 

Ss. 8, 10 and 12 clearly enjoin that 
only those transfers would be hit by the 
Act which are made at any time on or 
after 4-8-1959. Therefore the most ` im- 
portant fact to be determined is whether 
or not any transfer that had been made 
by the person concerned was prior to or 
after 4-8-59. If the transfer was prior to 
4-8-59 then the provisions of the Act 
would not apply at all. In the instant 
case, both the transfers in question being 
three years prior to the date mentioned 
' above, the Act would not apply to them 
and the Commissioner and the High 
Court therefore erred in holding that the 
lands transferred by the adopted son of 
the appellant to his mother should be 
included in the total area of the ‘land 
owned by the appellant. S. C. A. No. 1512 
of 1967, D/- 30-9-1969 (Bom), Reversed. 

. (Paras 3, 5) 

Mr, V. M. Tarkunde, Sr. Advocate 

(M/s. R. Satish, V. K. Pandita and E. C, 
Agarwal, Advocates with him), for Ap- 
pellants; Mr. M. C. Bhandare, Sr. Advo- 
cate (Mr. C. K. Ratnaparkhi and Mr, 
M. N. Shroff, Advocates with him), for 
Respondents. 
- FAZAL ALI, J.:— This appeal by cer- 
tificate is directed against a judgment of 
the Bombay High Court dated 30-9-1969 
dismissing the writ petition filed by the 
appellant against an order of the Com- 
missioner., 


*S, C. A. No. 1512 of 1967, D/- 30-9-1969, 
CX/CX/B367/80/LGC 


N 


Uttar Chand v. State of Maharashtra 


A. LR. 


2. The facts of the case lie within a 
narrow compass and may be stated as 
follows; , 

Proceedings under Maharashtra Agri- 
cultural Lands (Ceiling on Holdings) Act 
(Maharashtra Act No. XXVII of 1961) 
(and hereinafter to be referred to as the 
Act) which received the assent of the Pre- 
sident on 16-6-1961 were taken against 


‘the appellant in order to determine whe- 


ther the return filed by the appellant 
under the provisions of the Act was cor- 
rect or not. In his return filed before the 
Deputy Collector, the appellant had 
shown the total: lands to be 370 acres and 
34 gunthas. It was however alleged by 
the appellant that some time in the year 
1856, there was a partition between the 
appellant and his nephews as a result of 
which his family got 202 acres of land. 
The appellant had sold 51 acres of land 
to.other persons before the Act came 
into force. The appellant further alleged 
that he gave some lands to his adopted 
son in lieu of the .latter’s share, The 
adopted son Nemichand thereafter gave 
93.25 acres of land to his mother under 
a civil court decree. All these transac- 
tions took place some time in the year 
1956. The Collector after examining the 
return found that the total land owned 
by the appellant was 118 acres 36 gun- 
thas and the excess was only 4 acres 36 
gunthas which could be taken over under. 
the Act. Against the order of the Deputy 
Collector, the Commissioner appears to 
have called. for the records and interfer- 
ed suo motu and after making some en- 
quiry, he held that the land declared by 
the appellant in his return far exceeded 
the ceiling limit. In computing the total 
lands owned by the appellant, the Com- 
missioner appears to have taken into ac- 
count even that land which had been 
given by Nemi Chand to his mother, the 


- wife of the appellant, Against this order 


of Commissioner, the appellant filed a 
writ petition before the High Court 
which was dismissed as a result of which 
an application was filed for grant of cer- 
tificate for appeal to this court which 
was granted. Hence this appeal 

3. The short point taken by Mr. V. M. 
Tarkunde, learned counsel for the appel- 
lant is that under the provisions of the 
Act, land which was received: by-his wife 
from the adopted son was her - personal 
property. and could not be included in 
the ceiling of the appellant and that the 
Commissioner therefore had no jurisdic- 
tion to add that land and treat the same 


_ as the land of the appellant and proceed 
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to set aside the order of the Deputy Col- 
lector. The High Court in a short judg- 
ment refused to interfere mainly on the 
ground that the transfer of the land in 
favour of Nemi Chand, the adopted son, 
was held to be collusive as also the de- 
cree. There was neither any pleading nor 
any caSe made out either before the De- 
puty Collector or even before the Com- 
missioner to indicate that the transfer of 
the lands ‘in favour of the adopted son 
and the transfer by Nemi Cahnd in fav- 
our of his mother were collusive or taint- 
_@d by fraud. In fact both these transac- 
tions took place as far back as 1956, that 
is to say, five years before the Act came 
into force. Even the Act clearly exempts 
lands which may have been acquired of 
transferred prior to 4-8-1959. Ss. 8, 10 
and 12 which deal with the subject clear- 
|ly enjoin that only those transfers would 
be hit by the Act which are made at any 
time on or after 4-8-1959. As both the 
transfers mentioned above were prior to 
4-8-1959, it is obvious that they fell com- 
pletely outside the ambit of the provi- 
sions of the Act. The High Court was 
thus not justified in presuming that the 
transfer made by the appellant in fav- 
our of his adopted son and the transfer 
by the adopted son Nemi Chand to his 
mother were either collusive or fraudu- 
lent. There was neither any foundation 
in the pleadings nor any evidence to sup- 
port this conjecture of the High Court. 


4. Mr. Bhandare, learned counsel ap- 
pearing for the respondent submitted 
that the word ‘person’ defined in Sec- 
tion 2 (22) of the Act includes family 
and that ‘family’ as defined in S. 2 (11) 
of the Act includes a Hindu undivided 
family, and in the case of other persons, 
a group or unit the members of which 
by custom or usage are joint in estate or 
possession or residence. Reliance was 
also placed on Section 6 of the Act which 
runs thus:— 


“Where a family unit consists of mem- 
bers which exceed five in number, the 
family unit shall be entitled to hold land 
exceeding the ceiling. area to the extent 
of one-fifth of the ceiling area for each 
member in excess of five, so however 
that the total holding shall not exceed 
twice the ceiling area, and in such case, 
in relation to the holding of such family 
unit, such area shall be deemed to be 
the ceiling area.” 

5. These sections are of no assistance 
to the respondent because Section 6 takes 
within its fold lands belonging to the 


owner, or his family as a single unit and 
is not meant to cover the separate or in- 
dividual property of another member 
of the family which cannot be clubbed 


' together with land of the concerned own- 
„er or family. ‘The 


argument advanced 
by the respondent appears to have found 
favour with the Commissioner, but it 
was legally erroneous as indicated above. 
In these circumstances the most import- 
ant fact to be determined was whether 
Or not any transfer that had been made 
by the person concerned was prior to or 
after 4-8-59. If the transfer was prio 
to 4-8-59 then the provisions of the Act 
would not apply at all. In the instant 
case, ‘both the transfers being three years 
prior to the date mentioned above, the 
Act would not apply to them and the 
Commissioner and the High Court there- 
fore erred in holding that the lands trans- 
ferred by Nemi Chand to his mother 
should be included in the total area of 
the land owned by the appellant, 


6. We, therefore, allow this appeal, 
set aside the judgment of the High Court 
and also that of the Commissioner and 
restore the judgment of the Deputy Col- 
lector. In the special circumstances, 
there shall be no orders as to costs. The. 
appeal is accordingly allowed. 

l Appeal allowed, 





AIR 1980 SUPREME COURT 807* 


(From: Asst. Commr. of Sales Tax, 
Indore (M. P.)). 


P. N. BHAGWATI, V. D. TULZAPUR- 
KAR AND E. S. VENKATARAMIAH, JJ. 


Civil Appeals Nos. 2810-2912 of 1979, 
D/- 30-10-1979. 


The Cement Marketing Co. of India 
Ltd., Appellant v. The ‘Assistant Commis- 
sioner of Sales Tax, Indore and others, 
Respondents. 

Madhya Pradesh General Sales Tax 
Act (2 of 1959), S. 2 (c) — Central Sales 
Tax Act (1956), S. 2 (b) — Amount of 
freight forms part of sale price — It is 
includible in taxable turnover of assessee. 
1980 Tax LR 107 (SC), Followed. 


' *[Note:— Settled law point —— Hence 
judgment ‘not reported — Ed.) 
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AIR 1980 SUPREME COURT 808 


V. R. KRISHNA IYER, S. MURTAZA 
FAZAL ALI, D. A. DESAI, R: 5. 
PATHAK AND A. D. KOSHAL, JJ.* 


Writ Petns. Nos. 151, 187, 238, 458, 
1038, 1069 and 1277 of 1979, D/+ 1-2-1980. 


P, N. Eswara Iyer etc. etc, Appellants 


India, Respondent. l 

Constitution of India, Arts. 14, 19, 21, 
' 137 and 145 (e) — Supreme Court Rules 
- (1966), O. 40. Rr. 2 and 3 — Charges ivn- 
troduced by Amendment of 1978 — Not 
ultra vires the Constitution and cannot 
be challenged. 


Per V. R. Krishna Iyer, Murtaza Fazal 
(Pathak and 


Ali and D. A. Desai, JJ. 
A. D. Khosla, JJ. agreeing). 


. The amendments in Order 40 Rules 2 
(1) and 3 of the Supreme Court Rules 
(1966) ‘effected in 1978 were intended to 
remove the ‘evil of reckless reviews by 
the introduction of preliminary judicial 
screening in circulation, replacing coun- 
sel’s certification with court’s scanning 
exercise. If the review petition and writ- 
ten submissions (for which provision was 
made in Rule 3) convinced the Court, 
prima facie, that material error had 
marred the justice or legality of the 
‘earlier judment or order the case would 
be posted for oral hearing in court. 
Otherwise, not. ‘Certworthiness’ — an 
American judicial shorthand for ‘certifi- 
cate-worthiness’ — was, by this amend- 


ment, shifted: from counsel to court. 
This’ in pith and substance is’ the 
rationale of the amended rule. The 


amendment cannot be challenged as be- 


ing arbitrary or unreasonable, 
: (Paras 8, 24, 28) 


‘Circulation’, in the judicial context, 


merely means, not in court through oral. 


arguments but by discussion at judicial 
confererice. Judges, even under the 
amended rule, must meet, collectively 
cerebrate and reach conclusions. Move- 
ment of files with notings cannot make- 
do. (Para 13) 

Granting basic bona fides in the 
Judges of the highest court it is impos- 
sible to argue that partial foreclosure of 
oral arguments in court is either unfair 
or unreasonable or so vicious an inva- 
sion of natural justice as to be ostracis- 
ed.from our constitutional jurisprudence. 
pee a a ee 


*(The Judgments are printed in the 
order in which they are given in the 
certified copy — Ed.) 
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P. N. Eswara Iyer v. Registrar, Supreme Court of India 


Registrar, Supreme Court of 


- Mr. Soli J. 


A.L R. 


It must be remembered that review is 
not a second dose of the same arguments 
once considered and rejected. The rejec- 
tion might have been wrong but that 
cannot be helped. (Para 19) 


To sum up, the advantages of the cir- 
culation system linked up with the ob- 


‘jects of saving judge-time in court and- 


prompter despatch of review petitions 
are obvious. To organise review Benches 
of the same Judges who first’ heard the 
case only to last fora few minutes or 
a little longer, then to disperse and re- 
arrange regular Benches, especially when 
most of the review petitions are: repeat 
performances in futility, is. a judicial 
circus the court can ill afford, ‘The rule 
is rational, the injury. is marginal. 
(Para 21) 
The amendment cannot also be chal- 
lenged as discriminatory under Art. 14 
of the Constitution. The substantive 
power of review is derived from Art. 137 
and is as wide for criminal as for civil 
proceedings. Even the difference in 
phraseology in the rule (Order 40, 
Rule 2) must, therefore, be read to en- 
compass the same area and not to en-` 
graft an artificial divergence productive 
of anomaly. If the expression ‘record’. 
is read to mean, in its semantic sweep, 
any material even later brought on re- 
cord, with the leave of the court, it will 
embrace subsequent events, new light 
and other grounds which we find in 
Order 47, Rule 1, C. P: C. There is no 
insuperable difficulty in equating the 
area in civil and criminal proceedings 


‘when review power is invoked from the 


same source. (Para 35) 

(For observation of Pathak and A, D. 
Koshal, JJ. regarding scope of Order 40, 
Rule 3 — See Paras 41 and 42). 5 
Cases Referred : Chronological Paras. 
(1979) 1 WLR 497 25 


(1975) 3 SCR 933: AIR 1975 SC 1500 8. 


(1967) 2 SCR 14: AIR 1967 SC 847 20 
1963 Supp (1) SCR 885: AIR 19863 SC 
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Writ Petn. No. 151 of 1979: Mr. 
R.~K. Garg, Sr. Advocate (M/s. S. 


Balakrishnan and M. K. D. Namboo- 
diri, Advocates with him), for Petitioner; 
-‘Sorabjee, Sol. General 
(M/s. E. C. Agarwala, R. N. Sachthey. 
and Miss A. Subhashini Advocates - with 
him), for Respondent; Petitioner in per- 
son in W. P. No. 1038 of 1979. Writ Petn. 


No. 187 of 1979; Mr. P. R. Mridul 
Sr. Advocate (Mr. H. K. Puri, Ad- 
vocate with him), for. Petitioner; 


Mr. A. K. Gupta, Vivek Seth (Miss 


1986 


Madhu Moolchandani and 0O.'P. Rana, 
Advocates with him) (for No. 1) and 
Mr. Soli J. Sorabjee, Sol. General (M/s. 
E. C. Agarwala, R. N. Sachthey and Miss 
A, Subhashini, Advocates with him) (for 


No. 2), for Respondents; Mr. A K. 
Ganguli, Sr. Advocate. (Mr. _D. P. 
Mukherjee, Advocate’ with him), in 


(in W. P. No, 238/79) and Mr. A. K. 
Ganguli, Sr. Advocate (Mr. O. P. Rana, 
Advocate with him) (in W. P. No. 458 of 
` 1979), for Petitioners; Mr. Soli J. 
Sotabjee, Sol. General (Mr. R. N. 
Sachthey and 
Advocates with him), for Respon- 
dents in W P. 458/79 and W. P. 238/79; 
Mr. G. L. Sanghi, Sr, Advocate (W. P. 
No. 1277) (Miss Lily Thomas, Advo- 
cate with him), for Petitioner in 
W. P. Nos.. 1038, 1069 & 1277 of 1979; 
Dr. L. M. Singhvi, Sr. Advocate (Mr. 
Sardar Bahadur Saharya, Advocate with 
him), for Intervener (Bar Association, 
Supreme Court). i 


The following Judgments of the Court 
were delivered by :— i 


KRISHNA IYER, J. (with Murtaza 

Faza] Ali & D. A, Desai, JJ.):— Tersely 
expressed, this bunch of cases challenges 
the vires of a recent amendment made 
by the Supreme Court under Article 145 
in the matter of review petitions where- 
by the judges will decide in circulation, 
without the aid of oral submissions whe- 
ther there is merit in the motion and, 
in their discretion, choose to hear further 
arguments in Court. : 
_2 Is orality in advocacy — that 
genius of Indo-Anglian Justice — an in- 
alienable and ubiquitous presence in the 
court process, or does it admit of abbre- 
viated appearance and — more pertinent 
to the point here — distretionary eclipse, 
at least when it has been preceded by a 
sufficient oral session? Secondly, is hear- 
ing on Bench in public, in contrast to 
considering the matter in conferential 
circulation, the only hall-mark of judi- 
cial justice, absent which the proceeding 
always violates the norms of equality 
implicit in Article 14, the limits of ‘rea- 
sonableness’ bedrocked in Article 19, the 
procedural fairness rooted in Article 21? 
And, finally, by resort to operational 
secrecy, does rationing or burking of 
oral hearing travesty the values of our 
. Justice System? . l 

3. These basic problems of the foren- 
sic process, of pervasive impact and 
seminal import, fall for consideration in 
these writ petitions under Article 32 of 
the Constitution. The charge is that. the 
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Miss A. Subhashini, - 


Premchand Garg’s case 
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novel expedient of substitution of oral 
arguments by written submissions and 
orders in circulation dispensing with 
public sitting, save where — and that 
may be rare — the judges in their dis- 
cretion : choose to hear arguments in- 
court, is a dangerous deviance from the 
fundamentals of the Judicial Process, 
Apprehending maybe, the futuristic re- 


_percussions of a decision on these ques- 
.tions, even though now restricted to re- 


view petitions, in other fields of ‘hear- 
ing’ at a later time, the Supreme Court 
Bar Association has intervened and ar- 
gued to impugn the amended rule 
through its President, Dr, L. M. Singhvi, 
in supplementation of parties. submis- 
sions, We have allowed even other advo- 
cates to. make brief contributions, be- 
cause, when this Court considers issues 
of moment and pronounces thereon, the 
law so declared binds all,. and it is en- 
souled in democratic propriety that the 
voice of reason and instruction be re- 
ceived from every permissible source m 
the nation, if processed according to 
cursus curiae. This participative princi- 
ple lends people’s legitimation to the 
judicial process and strengthens the 
credentials of the rule of law. 


4. The composite question, which set- 
tles the fate of these petitions, emerges 
this way. Article 137 provides for review 
of judgments or orders of this Court, 
subject to the provisions of any law 
made by Parliament or any rule made 
under Article 145. We are here con- 
cerned with a rule made by this Court. 
The rule-making power under Art, 145 
is geared to ‘regulating generally the 
practice and procedure of the Court’. In 
particular, Article 145 (1) (b) and (e) 


_ authorise such ‘judicial’ legislation in the 


shape of rules as to “the procedure for 
hearing appeals and other matters per- 
taining to appeal” and also “as to the 
conditions subject to which any judg- 
ment pronounced or order made by the 
Court may be reviewed and the pro- 
cedure for such review’. Such rules, 
like any other law, are subject to the 
imperatives of Part III and become non 
est if violative of the proscriptions and 
prescriptions of the, Constitution vide 
1963 Supp . (1) 


SCR 885. Even the Supreme Court, in 


`- the scheme of our Republic, is no im 


perium in imperio. ; 
: 5. The substantive power of review 


and the procedure for its exercise are 
essential for any judicial system if un- 


-witting injustice is to be obviated to the 
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extent pragmatically possible, 
being blinded by any claim to imper- 
vious infallibility in the first Judgment, 
Even judges, more than other mortals, 
to correct injustice if the error is dis- 
~covered within working limits, Thus, the 
root principle of judicigl review is pro- 
found, Judge Learned Hand commended 
to the judges the great rule of serge! 
contained in the oft-repeated words of 
Cromwell : 

“I ‘beseech ye in the bowels of Christ 
think that ye may be mistaken” said 
Oliver Cromwell just before the battle 
of Dunbar. These words Judge Hand 
said he would like to have written “over 
the portals of every church, over court- 


house and at every cross-road in the. 


nation.”1 (emphasis added): 
Such is the high-minded tolerance with 
which this Court re-examines its own 
orders to eliminate the happenstance of 
injustice unhampered by judicial hubris. 

6. This Court had framed rules for 
-geview, right from the start, but a cer- 
tain amendment, recently made, has cur- 
tailed oral hearing in court as a matter 
of course and this measure of discre- 
tionary truncation is attacked as funda- 
mentally offensive to judicial justice of 
which this Court is the highest custodian, 
“If the salt hath lost his savour, where- 
with shall it be. salted?” Surely, this 
Court’s procedure should be the para- 
digm, nothing short of it. So, the ques- 
tion is whether it is so heathen to make 
oral hearing discretionary at the review 
stage and at the Supreme Court level 
that the rule can be condemned as con- 
stitutionally apostate? Another fatal in- 
firmity was also pointed out as the argu- 
ments proceeded, viz., that a hostile dis- 
crimination had been made by Rule 2 
(1) against litigants who moved for re- 
view in criminal proceedings as against 
those in the civil jurisdiction. We will 
relegate it for consideration to a later 
stage. l 

7. The relevant original rules 
thus : 


2. (1) An application for review shall 
be by a petition, and shall be filed with- 
in thirty days from the date of the 
judgment or order sought to be review- 


ran 


ed. It shall set out clearly the grounds . 


for review and shall, unless otherwise 


ordered by the Court, be accompanied by © 


a certificate from the Advocate who ap- 
peared at the hearing of the case for the 
party seeking review,, or where the 


i. The Spirit of Liberty by Learned 
Hand, p. xxiv 
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without 


. of filing the petition for review, 


\ 


A. L. R. 


party appeared in person, from any ad- 
vocate of this Court, that it is support- 
ed by proper grounds, The certificate 
shall be in the form of a reasoned opi- 
nion, ` 


` (2) No application for review in a civil 

g shall be entertained unless 

the party seeking review furnishes to 

the Registrar of this Court at the time 

cash 

security to the extent of two thousand 

rupees for the costs of the opposite 
party. 


:3. An application. for review shall be 
posted before the Court for preliminary 
hearing and order as to the issue of 
notice to the opposite party. Upon such 
hearing, the Court may either dismiss 
the petition or direct a notice to the op- 
posite party and adjourn the hearing for 
such party to be heard, A petition for 
review shall as far as practicable be 
posted before the same Judge or Bench 
of Judges that-delivered the judgment or 
order sought to be reviewed, 


4, Where on application for review the 
Court reverses or modifies its former 
decision in the case on the ground of 
mistake of law or fact, the Court may, 
if it thinks fit in the interests of justice 
to do: so, direct the refund to the peti- 
tioner of the court-fee paid on the ap- 
plication in whole or in part, as it may 
think fit. 

The corresponding amended _rules read 
thus : 


2. (1) An application for review shall 
be by a petition, and shall be filed with- 
in thirty days from the date of the judg- 
ment or.order sought to be reviewed, It 
shall set out clearly the grounds for re- 


‘ view.2 


(2) No change. 


8. [Unless otherwise ordered by the 
Court} an application for review shall be 
disposed of by circulation without any 
oral arguments, but the petitioner may 
supplement his petition by additional - 
written arguments, The Court may 
either dismiss the petition or direct 
notice to the opposite party. An applica- 
tion for review shall as far as practica- 
ble be circulated to the same Judge or 
Bench ‘of Judges that delivered the judg- 
ment or order sought to be reviewed. 

4, No change. 


2. Sub, by GSR 387 dated 13-3-1978 
and came into force on 18-3-1978. 

3. Added by GSR 1024 dated 9-8-1978 ` 
and came into force on 19-8-1978, ° 
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5. Where an application for review of 
any judgment. or order has been 


made and disposed of, no further appli- 


cation for review shall be entertained in 
the same matter. (newly inserted) 

The vital difference, vis a vis the first 
point, is that now oral hearing is no 
longer a right of the petitioner but facul- 
tative with the Bench and the ‘circula- 
tory’ system replaces the public hearing 


method. A brief study of the anatomy of - 


the rules will highlight the points urged. 


8. Dissecting the rules and compar- 
ing their directives we find that un- 
checked review has never been the rule, 
It must be supported by proper grounds, 
Otherwise, every disappointed litigant 
may avenge his defeat by a routine re- 
view adventure and thus obstruct the 
disposal of the ‘virgin’ dockets waiting 
in the long queue for preliminary 
screening or careful final hearing. It is 


perfectly. reasonable to insist that the. 


existence of proper grounds for review 
should be responsibly vouched for before 
the further time of the court is taken, 
So, the original rule required a certifi- 
cate to that effect by the advocate who 
earlier had appeared in the case. Here, 


counsel functioned as an officer of the. 


Court and, under the mandate of the 
old Rule 2 (1) granted or refused a certi- 
ficate of review-worthiness. If it was.so 
certified, then a preliminary oral hear- 
ing followed. After such oral argument, 
the court issued notice to the other side 
or dismissed the petition, The system 
was fair enough if the certification pro- 
cess worked well and real errors and ap- 
parent mistakes marring the original 
fudgment were the restricted grounds 
for. review. But as it turned out, laxity 
in certification and promiscuity in filing 
review applications crowded the court 
with ‘unwanted review babies’, The doc- 
ket 
deepened, to the detriment of litigative 
justice to the deserving who awaited 


their turn for hearing. Even otherwise, 
frivolous motions for review would ig-. 


nite the ‘gambling’ element in litigation 
with the finality of judgments even by 
the highest court, being left.in suspense. 
If, every vanquished party has a fling at 
‘review’ lucky dip and if, perchance, 
notice were issued in some cases to the 
jopponent the latter— and, of course, the 
former, — would be put to great expense 
and anxiety. The very solemnity of fina- 
lity, so crucial to judicial justice, would 
be frustrated if such a game were ‘to 
become popular. And it did become 
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crisis which quaked the calendar - 
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popular, as experience showed, The m- 
flow of meritless review petitions, 
which were heard and dismissed, inter- 
rupted the stream of. public justice. This 
Court in. Sow Chandra Kanta v. Shaik 
Habib (1975) 3 SCR 933 was faced with 
this problem and, while dismissing the 
review petition, observed how the op- 
portunity for correction of grave errors 
was being perverted into the purchase of 
a-fresh appeal to the same court against 
its own appellate or other judgment on 
the same grounds which were earlier re- 
jected, This Court said: (Ibid Pp. 933- 
934) 

A review of a "judgment ‘is a serious 
step and reluctant resort to it is proper 
only where a glaring omission or patent 
mistake or like grave error has crept in 
earlier by judicial fallibility, A mere re- 
petition, through different counsel, of 


‘old and overruled argument, a second 


trip over ineffectually covered ground or 
minor mistakes of inconsequential import 
are obviously insufficient. The very strict 
need for compliance with these factors 
is the rationale behind the insistence of 
counsel’s certificate which should not be 
a routine affair or a habitual step. It is 
neither fairness to the court which de- 
cided nor awareness of the precious pub- 
lic time lost what with a huge backlog 
of dockets waiting in the queue for dis- 
posal, for counsel to issue easy certifi- 
cates for entertainment of review and 
fight over again the same battle which 
has. been fought and lost. The Bench 
and the Bar, we are sure, are jointly 
concerned in the conservation of judicial 
time for maximum use, We regret to say 


that this case is typical of the unfortu-— 
nate but frequent phenomenon of re- 


peat performance with the review label 
as passport. Nothing which we did not 
hear then has been heard now, except a 
couple of rulings on points earlier put 
forward, Maybe, as counsel now urges 
and. then pressed, our order refusing 
special leave was capable of a different 
course, The present stage is nót a virgin 
ground but review of an earlier order 
which has the normal feature of finality, 
These observations were symptomatic of 
the ‘review: syndrome’ which, therefore, 
demanded remedying. And the amended 
rule purposefully incarnated under such 
auspices to remove the evil-of reckless 
reviews by the introduction of prelimi- 


. nary judicial screening in` circulation, 


replacing counseľs certification with 
court’s scanning exercise — an added 
but necessitous judicial burden. If the 
review petition and written submissions 


* 
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(for which provision was made) con- 
vinced the Court, prima facie, that mate- 
rial error had marred the justice or le- 
gality of the earlier judgment or order 
the case would be posted for oral hear- 
ing in court. Otherwise, not. ‘Cert- 
worthiness’ an American judicial 
shorthand for ‘certificate-worthiness’ 
was, by this amendment, shifted. from 


—q 


counsel to court, This, in pith and sub-- 
stance, is the rationale of the amended | 


rule. p 

9. Counsel, at one stage, asked whe- 
ther there was back-up empirical re- 
search to warrant the assumptions in the 
amendment, whether facts and figures 


about the number and nature of wasted. 


‘review time of court and a host of 
other related aspects were available. No 


‘such material is before us now. - It is 
‘fair to confess that the scientific method 


of undertaking research and study into 
public problems as prelude to legislation 
is a ‘consumption devoutly to be wished’ 
and lamentably lacking in our country; 
and. court management, with special re- 


_ ference to maximisation of judicial time 


— a matter of great national moment — 
is a problem the very existence of which 
is currently beyond the ken of juristic 
research. Where ‘awareness’ is absent, 
ad-hocism is inevitable. But here the 
experiential evidence of the judges who 
considered and decided on the amend- 
ment and the inference available from 


‘the decisions on review petitions make 
“good the proposition or makes-do for 


empirical research.. 
10. Be that as it may,. we are satis- 


fied that enough justification, exists ın 


the daily experience of this Court to 


warrant the change the way it has been 


done. Even so, constitutional canons can- 
not be contravened even by pragmatic 
compulsiohs, Paramountcy is paramount- 
cy and exigency must bow before it. 
What, then, are the paramount principles 
of constitutionality violated by the 
amended rule? Absence of public hear- 
ing and oral presentation are the vices 
identified im counsel’s arguments. 

11. Two major submissions were 
made to invalidate Rule 2 (1). The scutt- 
ling of oral presentation and open hear- 
ing is subversive of the basic creed that 
public justice shall be rendered from the 
public seat, not. in secret conclave, that 
hearing becomes ‘deaf’ if oral impres- 
siveness is inhibited by the circulation 

more congenial to the seclusion 


. of bureaucratic cells, fed on files, than 
to the audio-visual argumentation heard 
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in. the halls of court, which is the insig- 
nia of judicial justice. Secrecy and cir- 
culation are the negation of judicial pro- 
cedure. A review is a judicial proceeding 
and its hearing, to fill the bill, must not 
run away from the essentials of proces- 
sual jurisprudence, however. allergic 
some judges may be to the ‘sound sys- 
tem’ which is the heart of our forensics. 
With allotropic modifications, counsel 
arguments stressed this recurrent theme. 


12, We must make it perfectly plain, 
right at the outset, that audi alteram 
partem is a basic value of our judicial 
system. Hearing the party affected is 
too deeply embedded in the conscious- 
ness of our constitutional order, The 
question is about the quality content 
and character of ‘hearing’ in the special 
‘review’ situation. Incidentally, we may 
deal with oral hearing and its import- 
ance in the court process, the possibili- 
ties of its miniaturisation and, in certain 
categories, its substitution by written 
submissions. 


13. We agree that public hearing is of 
paramount significance. Justice, in the 
Indian Republic, is public; and if judges . 
shun the hallis of court, read papers at 
home, confer in private and issue final 
fiats without listening to the bar as the 
representative of the seekers of justice, 
the rule of law could well darken into 
an arcane trick and back door diktats 
issued from ‘robed’ adjudicators stain the 
escutcheon of justice. We also agree that 
oral advocacy has a non-fungible import- 
ance in the forensic process which the 
most brilliant brief cannot match and 


the most alert judge cannot go without. 


The intellectual jallywork of intricate 
legal reasoning and impassioned sculp- 
ture of delicate factual emphasis may 
often be beyond the craftsmanship of 


_pen and paper., There is no controversy 


that disposal by circulation. Secretariat . 
fashion, cannot become a general judi- 
cial technique nor silent notings replace 
Bench-Bar dialogues. We must clarify 
one point. ‘Circulation’, in the judicial 
context, merely means, not in court 
through oral arguments but by discus- 
sion at judicial conference. Judges, 
under the amended rule, must meet, col- 
lectively cerebrate and reach conclusions. 
Movement of files with notings canno 
make-do, Otherwise, mutual persuasion, 
reasoned dissent and joint judgment will 
be defeated and machinisation of opinion 
and assertions of views in absentia will 
deprive judicial noetics of that mental 
cross-fertilisation essential for a. Bench 
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decision, The learned Solicitor General 
strongly urged that he was at one with 
counsel opposite on this point. We agree. 


14. The key question is different. 
Does it mean that by receiving written 
arguments as provided in the new rule, 
and reading and discussing at the con- 
ference table, as distinguished from’ the 
‘robed’ appearance on the Bench and 
hearing oral submissions, what is perpe- 
trated is so arbitrary, unfair and unrea- 
sonable a ‘Pantomime’ as to crescendo 
into unconstitutionality? This phantas- 
magoric distortion must be dismissed as 
too morbid to be regarded seriously — 
in the matter of review petitions at th 


Supreme Court level. cs 


15. Let us look at the actuality with- 
out being scary, The rule under chal- 
lenge does not implicate or attract an 
- original hearing at all. It relates to ‘re- 
view’ situations, Ex hypothesi, an ante- 
cedent judicial hearing and judicial 
order exist. Indeed, if a full oral hear- 
ing on the Bench has already taken 
place the dangerousness of secret dispo- 
sals dies out. What is asked for is a re- 
view or second look at the first order. 
Should this second consideration be. ple- 
nary? Never. The focus must be limit- 
ed to obvious, serious errors in the first 
order. Indiscriminate second considera- 
tion cannot be purchased by more pay- 
ment of court-fee. We reject the strange 
plea one of the advocates put forward 
that since the petitioner had paid court- 
fee for review he had the right to the 


full panoply or oral hearing ad libitum | 


covering the whole range. 


16. Review must be restricted if the 
hard-pressed judicial process is not to 
be a wasting disease. There are many 
ways of limiting its scope, content and 
modality. The confinement to certain 
special grounds, as in Order 47, Rule 1, 
C. P. C., is one way. The requirement of 
counsel’s reasoned certificate of fitness 
(Certworthiness) for review is another. 
Judicial screening to discover the pre- 
sence, prima facie, of good grounds to 
hear counsel in oral submission is a 
third. The first is good and continues. 
The second was tried and found in- 
effective and the third is being tried. 
Legislative policy is experimental as life 
itself is a trial-and-error adventure. 
What is shocking about this third alter- 
native? 
judges who have once heard oral argu- 
ments and are familiar with the case — 
and, if they do not play truant, direct a 
hearing in court’ if they find good 


Judges scrutinise — the same - 
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grounds. If there is ground, oral hearing 
follows. It is not as if all oral advocacy. 
is altogether shut out. Only if prelimi- 
nary judicial scrutiny is not able to dis- 
cern any reason to review is oral exer- 
cise inhibited. The court process is not 
a circus or opera where the audience 
can clamour for encore. When the sys- 
tem is under the severe stress of esca- 
lating case-load, management of Justice 
Business justifies forbiddance of frivo- 
lous reviews by scrutiny in limine on 
the written brief. Justicing too is in need 
of engineering. l 

17. In many jurisdictions oral sub- 
missions and public hearings are disal- 
lowed in like circumstances. In England 
and America where orality in advocacy 
has been apotheosised, certain extended 
stages of ‘hearing’ in the superior courts 
have been slimmed or removed. Even 


‘disposal of petitions for leave in judi- 


cial conference, without a Bench hear-' 
ing, has been in vogue, 

18. This Court, as Sri Garg rightly 
emphasised, has assigned special value 
to public hearing, and courts are not 
caves nor cloisters but shrines of justice 
accessible for public prayer to all the 


‘people. Rulings need not be cited for 


this basic proposition. But every judicial 
exercise need not be a public show. 


: When judges meet in conference to dis- 


cuss it need not be televised on the 
nation’s network. The right to be heard © 
is of the essence but hearing does not 
mean more than fair opportunity to pre- 
sent one’s point on a dispute, followed 
by a fair consideration thereof. by fair- 
minded Judges. Let us not romanticise 
this process nor-stretch it to snap it. Pre- 


sentation can be written or oral, depend- 


ing on the justice of the situation, Where 
oral persuasiveness is necessary it is un- 
fair to exclude it and therefore, arbi- 
trary too. But where oral presentation 
is not that essential, its exclusion is not 
obnoxious. What is crucial is the gua- 
rantee of the application of an instruct- 
ed, intelligent, impartial and open mind 
to the points presented. A blank judge 
weared by oral aggression is prone to 
slumber while an alert mind probing the 
‘papered’ argument may land on vital 
aspects, To swear by orality or to swear 
at manuscript advocacy is as wrong as 
judicial allergy to arguments in court. 
Oftentime, it is the Judge who will ask _ 
for oral. argument as it aids him much. 


- To be left helpless among ponderous 


paper books without the oral highlights 
of counsel, is conter-productive, Extre- 


‘mism fails in law and life. ~ 
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19. We agree that the normal rule 
of the judicial process is oral hearing 
and its. elimination an. unusual exception, 
We are now on the vires of a rule relat- 


ing to review in the highest court. A 

full-dress hearing, to the abundant ac- 
- companiment of public presence and 
oral submission, is over. It is a second 
probe, Here written arguments are given. 
The entire papers are with the Judges. 
The Judges themselves are the same 
persons who have heard oral presenta- 
tion earlier. Moreover, it is a plurality of 
Judges, not only one. Above all, if prima 
facie grounds are made out a further oral 
hearing is directed. Granting basic bona 
fides in the Judges of the highest court 
it is impossible to argue that partial fore- 


closure of. oral arguments in court is 


either unfair or unreasonable or so 
vicious an invasion of natural justice as 
to be ostracised from our constitutional 
jurisprudence. It must be remembered 
that review is not a second dose of the 
same arguments once considered and re- 
jected. The.rejection might have been 
wrong but -that cannot be helped. Dis- 
senting minorities regard the dominant 
majorities wrong in their judgments but 
there is no helping it. : 


20. It may not be inept to refer to. 


the critical distinction, even where re- 
view of fundamental rights proceeding is 
sought, between an . original or virgin 
hearing and a second look at or review 
of the order already passed after a full 
hearing. In Lala Ram’s case, (1967) 2 SCR 
14, this Court accented on the essential 
- distinction between an original application 
for the enforcement of fundamental 


rights and an application to review the 


order made therein. It was there oe 
served: (Ibid at P. 17). 

The main purpose of a review Satie 
tion ts not to enforce a fundamental 
right, but to reopen an order vitiated 

an error on the face of the record or 
for such other reasons, But it is said 
that the effect of reopening of the earlier 
order would be to restore of his applica- 
tion to enforce the fundamental right 
and, therefore, in effect and substance, 
an ‘application . to review such an order 
is also an application to enforce the 
fundamental right. It may be that this 
is a‘ consequence of reopening an order, 


but the application itself, as we have. 


said, is not to enforce the fundamental 
right. 
21. Is there any nexus perve the 


elimination of oral advocacy and the 
goal of dispensation of justice? Counsel 
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urge there is none. We cannot agree, 
The goal to be attained is maximisation 
of judicial time and celerity of disposal 


of review petitions. And, despite the 


heavier burden thrown on the Judges 
during the hours outside court sittings 
by agreeing to read through and discuss 
the review papers for themselves, there 
is obvious acceleration of disposal of 
review petitions without intrusion into - 
court time, Equally clearly, the benches 
are able to spare more time for hearing 
cases. To sum up, the advantages of the 
circulation system linked up with the 
objects of saving Judge-time in court and 
prompter despatch of review petitions 
are obvious. To organise review Benches 
of the same Judges who first heard thej. 
case Only to last for a few minutes or a 
little longer, then to disperse and re-ar- 
range regular Benches, especially when 
most of the review petitions are repeat} © 
performances in futility, is a judicial 


_citeus the court can ill afford. The rule 


is rational, the injury is .marginal. 


22. The magic of the spoken word, the 
power of the Socratic process and the in- 
stant clarity of the bar-bench dialogue are 
too precious to be parted with although a 
bad advocate can successfully spoil a good 


‘ease if the Judges rely only on oral ar- 


guments for weaving their decision, The 
written brief, before careful Judges, can 
be a surer process of deeper communica- - 
tion than the ‘vanishing cream’ of. speak- 
ing submissions, And a new skill-prepara~ 
tion of an effective brief, truly brief, 
highly telling and tersely instructive is 
an art of the pen worth the acquisition 
especially when, in practice, there are 
many gifted lawyers who go with Gold- 
smith who ‘wrote. like an angel and 
talked like poor Paul’. India is neither 
England nor America and our forensic 
technology must be fashioned by our 
needs and resources, Indeed, in this 
Court, counsel have begun to rely hea- 
vily, with good reason, on written sub- 
missions and oral ‘sweeteners’. The 
Bench can never go it alone. The bar 
must collaborate and catalyse. 


23. Nor is there any attempt, in this 
circulation rule, to run away from the: 
open. Secret sittings, exclusion of the 
public and cabals in conclave: are bete 
noire for the judicial process. A review 
implies, an earlier full hearing and, if 
warranted, a future farther hearing. ` 


' Every measure has to be viewed in 


perspective, not out of focus. The con- 
sternation that the court, by hidden pro- 
cedures, may undo the ‘open’ heritage is 


1980 . 


a chimerical fear or -a disingenuous 
dread. 

. 24, Jn other jurisdictions, which our 
jurists hold in anglophilic esteem, this 
practice is current coin, The balancing 
or oral advocacy -and written presenta- 
tion is as much a matter of principle as 
of pragmatism, The compulsions of re- 
alities, without compromise on basics, 
offer the sound solution in a given situa- 
tion, There are no absolutes in a 
universe of relativity. The pressure of the 
case-load on the judges’ limited time, 
the serious responsibility to bestow the 
best thought on the great issues of the 
country projected on the court’s agenda, 
the deep study and large research which 
must lend wisdom to the pronounce- 
ments of the Supreme Court which 
enjoy awesome finality and the uncon- 
scionable backlog of chronic litigation 
which converts expensive end-product 
‘through sheer protraction into sour in- 
justice — all these emphasise the 
urgency of rationalising and streamlin- 
ing court management with a view to 
saving court time for the most number of 
cases with the least sacrifice of quality 
and turn over. If, without much injury, a 
certain class of cases can be disposed of 
without oral hearing, there is no good 
reason for not making such an experi- 
ment. If, on a close perusal of the paper- 
book, the Judges find that there is no 
merit or statable case, there is no special 
virtue in sanctifying the dismissal by an 
oral ritual. The problem really is to find 
out which class of cases may, without 
risk of injustice, be disposed of without 
oral presentation, This is the final court 
of provisional infallibility, the summit 
court, which not merely disposes of 
cases beyond challenge, but is also the 
judicial institution entrusted with the 
constitutional responsibility of authori- 
tatively declaring the. law of the land. 
Therefore, if oral hearing will perfect 
the process it should not be dispensed 
with. Even so, where issues of national 
moment which the Supreme Court alone 
can adequately tackle are not involved, 
land if a considerable oral hearing and 
considered order have already been ren- 
dered, a review petition may not be so 
demanding upon the Judge’s ‘Bench’ at- 
tention, especially if, on the face of it, 
there is nothing new, nothing grave at 
stake, Even here, if there is some case 
calling for examination or suggestive of 
of an earlier error, the court may well 
post the case for an oral hearing. -(Dis-~ 
posal by circulation is a calculated risk. 
where no problem or peril is visible), 
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25. . Oral argument has been restricted 
at several stages in the judicial process ` 
in many countries. In the United States 
the ‘problem of a large number of fri- 
volous petitions for rehearing (in our 
diction, review) filed by .counsel provok- 
ed the court into framing restrictive rules 
of hearing. One of the rules prescribes: 


A petition for rehearing, is not subject 


.to oral argument, and will not be grant- 


ed, unless a justice who concurred in 
the judgment or decision desires it, and 


-a majority of the court so determines, (4) 


In England, leave to appeal to the 
House of Lords is a pattern of proceed- 
ings where obligatory oral hearing does 
not always exist, The recent practice 
AR may be usefully referred to 

ere: 


As from October 1, 1976, Petitions for 
leave to appeal to the House of Lords 
will be referred to an Appeal Committee 
consisting of three Lords of Appeal, who 
will consider whether the petition ap- 
pears to be competent to be received by 
the House and, if so, whether it should 
be referred for an oral hearing. 

Where a petition is not considered fit 

for an oral hearing, the Clerk of the 
Parliaments will notify the parties that 
the petition is dismissed. (1979-1 WLR 
497). 
Justice John M. Harlan of the U. 8. 
Supreme Court wrote, while explaining 
the need for controlling court work 
within manageable proportions, (5) 

.it would be short sighted and unwise 
not to recognise that preserving the cer- 
tiorari system in good ‘health, and in 
proper balance with the other work -of 
the Court, are matters that will increas- 
ingly demand thoughtful and imagi- 
native attention. As I have tried to 
show, the essence of the problem as 
things stand today is to guard against 
wasteful encroachments upon the Court's 
time by preventing an increase in, if not 
reducing, the volume of improvident 
applications for certiorari, 

(emphasis added) 

26. ‘It is significant that in the U. S. 
Supreme Court leave to appeal is decided _ 


- in conference, not in court and even in 


regular hearing the maximum time for 
argument is often restricted in the 
highest court, Under R. 28 it is one hour 


4, Supreme Court Practice by Stern & 
Gressman 1950 Edn. p. 321, 

5. Hart and Wechsler, the Federal 
Courts and the Federal System 2nd Edn, 
pp, 18605-1607. 
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for each side. The mechanics of con-. 
trolling argument time -is interesting and- 


instructive. (6) 

- - Counsel arguing should keep track of 
his own time — when he started and 
how much he. has left. There is a large 
clock in front of him. A note on the 
counsel table admonished counsel not to 
ask the Chief Justice what time remains. 


When counsel has only five minutes 
left, a white Hght on the lectern im- 
mediately in front of him goes on.’ When 


time has expired, a red light goes on. - 
The Chief Justice is likely to stop coun- 


sel immediately, seldom allowing him to 
do more than to finish his sentence. The 
red light also marks the time to recess 
for lunch at two o'clock, and the end 
of the day’s session at 430 p.m. 

The rationale of ae oral submis- 
sions without danger to efficacy or ad- 
vocacy is explained by George Rossman, 
Associate Justice of the Supreme Court 
of Oregon: (7) 


Crowded dockets have forced appel- 
late courts to curtail the time allotted for 
ordl argument, with the result that some 
members of the profession wonder whe- 
ther courts care for oral argument. ...... 
The practice of today shows that advo- 
cacy can be effective even though the 
period of delivery is short. Some at- 
torneys can be effective even though the 
period of delivery is short, Some attor- 
neys can do wonders in thirty minutes 

when nothing more is available. 

The: English. practice, of course, is dif- 
ferent. Delmar Karlen has correctly set 
out the situation: (8) 


In the United States, oral arguments 
are secondary in -importance to.the 
briefs, and are rigidly limited in dura- 
tion. In the United States Supreme Court, 
one hour is allowed to each side, but in 
many appellate courts, less time ‘allowed 
‘ to each side, but if that is permitted, 


` frequently no more than fifteen minutes. 


or a half-hour for each side. Reading by 

counsel is frowned upon. The Judges do 
not wish to hear what they can read for 
themselves. They expect to get all the in- 


formation they need about the Judgment. 


below, the evidence, andthe authorities 
relied upon from studying the briefs and 
record on appeal. They do not even en- 
courage counsel to discuss in detail the 


6. Supreme Cour’ Practice 
p. 303. 

7 American Bar Association Journal 
Jan. 1959, Vol. 45, No. 1 p. 676. 

8. 1962 VoL 78 L. Q e 371 at 379-380. 


(supra) 
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precedents claimed to govern the deci- 


` gion, preferring to do that job by them- 


selves in the relative privacy of their - 
chambers, with or without the assistanca 
of law clerks, 


In England, where there are no written 
briefs, oral arguments are all important. 
They are never arbitrarily limited in 
duration. While some last for only a 
few minutes, others go on for many 
days, even weeks. The only control or- 
dinarily exercised over the time. of oral 
argument are informal, ad hoc sugges-. 
tions from the Judges: 


27. The methods of the Marble eines 
in Washington D. C. have some relevance - 
though certainly not compulsiveness for 
us John Frank writes: (9) 


As the docket of the Cotirt became 
more crowded necessarily the time al- 
lowed for argument had to shrink. Under 
today’s system the time is either a half- 
hour or an hour for each side, depending 
on the complexities of the case. This 
obviously precludes long introductions 
or eloquent perorations. Time is usually 
rigidly controlled; the legend is that - 
Chief Justice Hughes once cut off an at- — 
torney in the middie of the word “if’. 
If there are not too many interruptions, 
the hour is sufficient; lawyers must learn 
to be brief: . l 
We assume that judges will be up to the 
additional strain. We have (stated en- 
ough to establish that. judicial justice is. 
not sabotaged by the eclipse of oral argu- 
ment in a small sector of the forensic 
process. That is all that has been done 
by the amendment. A brief comparison 


_ between the earlier and the current post: 


tion will bring this out. 
28. In the earlier rule a certificate by . 
the lawyer’ was a condition precedent 
for entertainment of the review proceed- 
In the revised rule, no certificate by 
counsel but certification by the Bench 
that, prima facie, an infirmity of the kind 
mentioned in the rule vitiates the judg- 
ment takes its place. Thereafter in both 
cases oral advocacy follows. Thus the only 
difference is not, as is sometimes assum- 
ed, that oral arguments are for the first 
time and finally cut out. Even now, oral: 
hearing may be given and is given, not 
routinely: but if ground is made out fo 
the satisfaction of the judges who first 
heard the case (ignoring exceptional 
situations for the present), We have 


9. John P. Frank, Marble ` Palace — ' 


The Supreme. Court in American Life. 
1958 Edn. P. 92, a tee iss 


2 r 198 cA 


_ stated te to-repel | the. attack on the 
vires of the rule. -Nothing arbitrary, 


~ nothing arcane, nothing . obnoxious, given 


a sober’ appraisal, 


’ 29. The. possible’ impression that we. 


are debunking the value of.oral advocacy 
in open court must be erased. Experience 
has shown that, at all levels, the bar, 
through the spoken word and the writ- 
_ten brief, has aided the process of judi- 
cial justice. Justicing is an art even as 
advocacy is an. art. Happy ~ interaction 
between the two makes. 
tional fulfilment of the court system. No 
judicial ‘emergency’ can jettison the vital 
breath of .spoken advocacy in an open 
forum, Indeed, there is no: judicial cry 
for extinguishment of oral argument al- 
-together. But the time has come for a 
proper evaluation of the role of oral 
‘argument at-the appellate level in the 
decisional process. Justice Harlan :has in- 
sisted that oral argument: should play a 
leading part. It is: not “a traditionally 
tolerated part of the appellate process” 
but a decisively effective instrument of 
appellate advocacy. ‘He rightly stresses 
that there are many judges “who are 
more receptive to the spoken than the 
written word”. 
head when he states: 

. For. my part, there is no substitute, 
even within the time limits afforded ‘by. 
the busy calendars of modern appellate 
courts, for the Socratic method of proce- 
dure in getting at the real heart of an 
issue and in finding..out where the truth 
lies. (10) a 
We wholly endorse the - conclusion of 
that experienced Judge of the . United 


States Supreme Court. when he concludes. 


- his thesis and oral arguments:(11) 

Oral argument. is exciting . and will 
return rich dividends if.it is done well. 
And I think, it -willbe a sorry day for 
the. American bar if- the place of the 
oral argument in our. appellate courts 18 
depreciated. and oral: advocacy . becomes 
looked upon as a pro forma exercise 
which, because- of tradition or because of 
the insistence of his oo a lawyer has 
to go through.. 


` 38. The importance of ari advocacy . 


has been the: subject. of many articles by 
‘learned writers. As Frederick - Bernays 
Wiener writes in the Harvard . Daw Bec 
view: (12). : 


- 10. Corneli Taw. ay. Vol, 4 41 1988-56, 
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He hits the nail on the > 
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. Appellate Judges,- virtually . without 


- exception, say that a case should: never — 
-be submitted without oral argument. A- 
‘ good many are on record in print to the 


same effect,.and add that they feel a 
sense of genuine regret whenever the 


clerk announces that a case is being 


submitted on briefs alone.. These ex- 
pressions reflected the fact the task of 
judgment is infinitely harder when coun- 
sel is not present to be questioned re- 
garding his exact position or the limits 
of a principle he has argued in the brief. 
We concur with the view expressed by 
American Judges on oral advocacy: (13) 


In the Supreme Court, flexibility is 
especially essential, Chief Justice Hughes 
in 1928, characterised the argument be- 
fore the Supreme Court as an “oral dis- 
cussions”, The then Professor’ Frank- 
furter stated in 1933, “The atmosphere 
of the Court is -uncongenial to oratory 
and the restrictions imposed on counsel 
tend to delete rhetoric. But true argu- 
ment — ‘the exploration of issues, parti- 
cularly through sharp questioning from 
‘the bench’ continues to be one of the 
liveliest traditions of the Co 
Thus, among the methods of persuasion, 
the power of the spoken word cannot be 
sacrificed without paying too high a price 
in the quality of justice especially in the 
Supreme Court litigation. Maybe, that 
the brief is valuable; indeed, a well pre- 
pared brief gives the detailed story of 
the case: the oral argument gives the 
high spots, The supreme success of oral 
argument and the grave risk of jettison- 
ing it from the repertoire of persuasive 
arts in the judicial process consists in 
George Rassman’s observation: (14) 

The oral argument can portray the 
case as a human experience which en- 
gulfed the parties but which they could 
not solve. Thus, the oral argument can. 
help to keep the law human and adapted 
to the needs of life. It typifies the Bar 
at its best. 

- 31. We may sum ‘up that the value af 
oral submissions need not be under-rated 
nor of written briefs over-rated. A 
blend of both is the best. It is apt to 


Tepeat the words of Judge Brian Mcken- 


na. 

The fault is that the rules of ‘our 
procedure. which - by their- discourag- 
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ment of written argument make possi- 
ble extensively protracted hearings in 
open court. . Those responsible might think 
more of changing them. In civil cases a 
written argument supplemented by a 
short oral discussion, would sometimes 
save a great deal cf time, © 

The judicial: process is in crisis not be- 
cause there is a flood of cases flowing 
into the courts. In a developing country 
with an awakened people and democratic 
rights, it is inevitable that the litigative 
_Ganga may swell in its stream, but as 
Justice Warren Burger wrote; - 


In the final third of the century we 
are still trying to operate the courts with 
fundamentally the same basic. methods. 
the same procedures and the same 
machinery, Roscoe Pound said were not 
good enough in 1906. In the super- 
market age we are trying to aperate tne 
courts with cracker-barrel corner grocer 
methods and equipment — vintage 1900. 
We have to introduce management tech- 
niques and sensitive skills in the admin- 
istration of justice if its present patho- 
logical conditions. are to. receive thera- 
peutic attention. The Rule regarding the 


disposal of review petitions by circula- ` 


tory conference, supplemented by oral 
hearing in appropriate cases, is one small 
step in the right direction. Indeed, by 
modernising our procedure we are fur- 
thering social justice for which the liti- 
gant community is waiting. 


32. We have set out the parameters 
of judicial procedure vis a vis original 
hearings and review hearings having due 
. regard to the realities of forensic life. In 
the dynamics of hearing orality does play 
a-role at the first round, but at the se- 
cond round in the same court is partly 
expendable. After all, romance with 
oral hearing must terminate at some 
point. Nor can it be made a “sacred 
cow” of the judicial process. Comparative 
law lends confidence and from that angle 
we may refer to Halsbury (Vol. 10, p. 761) 
` where disposal, without oral hearing, of 
petitions to leave to appeal to the House 
of Lords is mentioned.’ Likewise, Ameri- 
can Jurisprudence (Vol. 5 para 979 espe- 
cially footnote 18) endorses a similar 
procedure. i 

33. Sri Mridul pressed upon us that 
this judge-made legislation at the highest 
level was so plainly violative of Art. 14 
an objection not spelt out in any writ 
petition before us that, without seeking 
refuge under the rule of practice that 
a point not raised in the writ petition 
may not be allowed to be urged, the 
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Judge must invalidate their own handi- 
work. Surely, justice and truth are never 
afraid of exposure nor bothered about 
prestige, Certainly, drafting legislation is 
not an easy art and judges are not artist 
beyond. their orbit. Even otherwise, 
Homer nods.. Therefore, if we.find our 
rules void we must declare so. and we 
will. The omission of the ground - of 
discrimination in the pleadings may often 
forbid the argument because the other 
side may be prejudiced. or. the necessary 
facts may not be.on record. But here 
no such disability. exists. A technical 
objection should not throw out a suitor 
from the plea for justice. After all, the 
courts belong to the people, as Jerome 
Frank once said. And litigants are legal 
patients suffering from injustices seek- 
ing healing for their wounds, Would 
you tell a sufferer in hospital that be- 
cause he ‘disclosed a certain symptom 
very late therefore :he -would be dis- 
charged without treatment for the sin of 
delayed disclosure? Humanism, which, 
at bottom’ sustains justice, cannot. refuse 
relief unless, by entertaining the plea, 
another may sustain injury.. We have 
permitted the contention’ and. proceed to 
consider it. io 


34, The rule, on its face, affords a 
wider set of grounds for review for 
orders in civil proceedings, but limits the 
ground vis a vis criminal proceedings to 
‘errors apparent on the face of the re- 
cord’, If at all, the concern of the law: to 
avoid judicial error should be heighten- 
ed when life or liberty is in peril 


since civil penalties are often less 
traumatic. So, it is reasonable to 
assume ‘that the framers of the 


rules could not have intended a 
restrictive review over criminal orders or 
judgments, It is likely to be the other 
way about, Supposing an accused is sen- 
tenced to death by the- Supreme Court 
and the ‘deceased’ shows up in court and 
the court discovers the tragic treachery 
of the recorded testimony. Is- the Court 
helpless to review and set aside the sen- 
tence of hanging? We think not. The 
power to review is in Article 137 and it 
is equally wide in all proceedings. The 
rule merely canalises. the flow from the 
reservoir of power. The stream cannof 
stifle the source. Moreover, the dynamics 
of interpretation depend on the demand 
of the context and the lexical limits of 


` the text. ‘Here’ ‘record’ means any mate- 


rial which is already on record or may, 
with the permission of the court, be 
brought on record, If justice summong 


, 1980 . 


the judges to allow a vital material in, 
it becomes part of the record; and if ap- 
parent error is there, correction becomes 
necessitous, — 


35. The purpose is plain, the Janguage 
is elastic and interpretation of a neces- 
sary power must naturally be expansive, 
The substantive power is derived ‘from 
Article 137 and is as wide for criminal 
as for civil proceedings. Even the differ- 
ence in phraseology in the rule (O. 40, 
R, 2) must, therefore, be read to encom- 
pass the same area and not to engraft an 
artificial~divergence productive of ano- 
maly, If the expression ‘record’ is read 
to mean, in its semantic sweep, any 
material even later brought on record, 
with the leave of the court, it will em- 
brace subsequent events, new light and 
other grounds which we find in Order 47, 
Rule 1, C. P. C. We see no insuperable 
difficulty in equating the area in civil 
and criminal proceedings when review 
power is invoked from the same source, 


36. True, the review power vis a vis 
criminal matters was raised only in the 
course of the debate at the Bar.: But 
when the whole case is before us we 
must surely deal comprehensively with 
every aspect argued and not piecemeal 
with truncated parts. That will be avoid- 
ance of our obligation. We have, there- 
fore, cleared the ground as the question 
is of moment, of frequent occurrence and 
was mooted in the course of the hearing. 
This pronouncement on review jurisdic- 
tion in criminal proceedings sets at rest 
a possible controversy and is as much 
binding on this Court itself (unless over- 
ruled) as on litigants, That is the discip- 
line of the law of precedents and the 
import of Article 141. 

37. AS we conclude, .. we wish to set 
the sights aright vis a vis oral hearings 
in judicial proceedings. To put super- 
stitious faith in oral submissions or un- 
limited argumentation as the sole means 
of presentation and persuasion and to 
debunk the potency of well-drawn-up 


manuscript representations may be con- 


demned as absurd. True, our judicial 
culture nourishes oral. advocacy and pub- 
lic hearing since secret'cerebrations and 
cabal deliberations are ordinarily ana- 
thema. Speaking generally, oral advocacy 
is a decisive art in promoting justice. The 
Bench cannot dispense with the Bar. In 
our system advocacy becomes func- 
tional when presented viva voce and is 
enfeebled if presented in muted print, 
We do not claim that orality can be 
given a permanent holiday. Such an at- 
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titude is an over-reaction to argumentum 
ad nauseum, But we must importantiy 
underscore that while lawyer’s advocacy 
cannot be made to judicial measure es- 
pecially if judges are impatient, there is 
a strong case for processing ages 
tion by rationalisation, streamlining, ab- 

breviation and in, special situations, eli- 


‘mination. Review proceedings in the 


Supreme Court belong to the last cate- 
gory. There is no rigidity about forensic 
strategies and the court must retain: a 
flexible power in regard to limiting the 
time. of oral arguments or, in excep- 
tional cases, eliminating orality altoge- 
ther, the paramount principle being fair 
justice, - Therefore, it is quite on the 
cards that where no injury to justice 
will befall, orality may-suffer partial ec- 
lipse in the shape of time-limitation or 
substitution by written submission even 
in categories other than review proceed- 
ings, All that we mean to indicate is that 
the mode of ‘hearing’, whether it should 
be oral or written, or both, whether it 
should be full-length or rationed, must 
depend on myriad factors and future 
developments,. ‘Judges of the Supreme 
Court must .be trusted in this regard and 
the Bar will ordinarily be associated 
when decisions affecting processual jus- 
tice are taken.’ We thus see no disparity 
given flexibility in deciding the meaning 
of meanings, 

38. We see no force in the challenges 
and-do hope that the Bar will make its 
contribution to making experiments in 
modernisation and humanisation of the 
Justice System and court culture, 


PATHAK, J. (with A. D. Koshal, 
J.):— We are in general agreement with 
our brother V. R. Krishna Iyer on the 
points directly in controversy in this 
writ petition, but we consider it desir- 
able to say a few words on certain as- 
pects concerning the scope of Rule 3 of 
Order XL of the Supreme Court Eples 
1966. 


40. At the outset, we may state that 
as we are considering the question of the 
need for an oral hearing in relation to 
a review application only, we refrain 
from expressing any opinion on the point 
whether an.oral hearing is an impera- 


tive requirement in the disposal of other 
‘kinds of cases brought before the Court, 


That is a point to which, we think, we 
should address ourselves only when it 
directly arises, . 

41. In regard to a ee apolication 
we are clear that an oral hearing is not 
.an essential requirement if on a preli- 
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minary. examination the review applica- 
tion is' found to be devoid of substance. 


‘A review application is an àtternpt` to’ 


obtain a reconsideration of the judgment 
of the court disposing of the substantive 
proceeding. It attempts nothing more’. 
The merits of the controversy have al- 
ready been examined by the Court and, 
in view of the ordinary scope of the 
power of review, the re-examination 
sought cannot proceed beyond the con- 
troversy already disposed of, It is sub- 
stantially the same ground traversed 
again, either entirely or in part. How- 
ever, the Rule takes care to provide for 
oral -arguments should the: Court consi- 
der that necessary, That necessity may 
arise in either of two cases, On the re- 
view application being placed before the 
judges, they will consider it together 
with any additional written arguments 
filed by the petitioner in supplementa- 
tion of the review applicution. If the 
judges hold on that screening of the re- 
view application that there is no -case 


whatever for review, they will reject the. 


review application. On the contrary, 
they may find that a good prima facie 
case for review has been made out, and 
so they will direct notice to issue to the 
respondent, and upon that an. oral hear- 


ing will take place in the presence of the 


parties. That is one occasion on which 
an’ oral. hearing is necessary. If the 
judges are not convinced -that a prima 
facie case has been made out by the re- 
view application, but are also not satis- 
fied that there is no merit whatever in 
it, and are of opinion that in order to 


come to a definite opinion prima facie 


on the mérits of the review application 
it is desirable to hear the applicant oral- 
lv they will notify -him accordingly and 


afford an opportunity of oral’ hearing. On. 
such oral hearing, the judges may dis- 


miss. the review application - if finally 
satisfied that there is no prima facie case 
for review, but in the event of a prima 
facie case being made out they will issue 
notice to the respondent and an oral 
hearing will follow in the presence of 


the. parties. It is apparent that the denial 


of oral argument is confined to the pre- 
liminary stage only, when the review 
application is. placed’ before the judges 
and; -as it were, they scream it for the 
purpose of determining whether there is 
reason to proceed further in the matter 
or whether it merits outright rejection. 
It is not possible to hold. on: principle 
that: at that preliminary stage also, the 
applicant for review is. entitled: ‘to be 
{heard '‘otally. The ‘merit: of’ an oral hear- 
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ing lies in this that counsel addressing) ` 
the court are able to discern what are 
the aspects of the controversy on which 


more light is needed. The Court likewisé 


can utilise an oral hearing in order 
express its doubts on a point and seek 
clarification thereon from counsel. But 
if there is no doubt whatever that the 
review application is totally without sub- 
stance, an oral hearing becomes a super-! 
fluity and, at best, a mere formality, 

42. A written submission is capable of 
careful drafting and explicit expression,|. 
and is amenable to such aue in 
its written content that pointedly 
brings to the notice of a reader the 
true scope and merit of the submission. 


‘We do not believe that a written sub- 


mission in a review application cannot 
do adequate justice in the matter of 
setting forth the case of ‘the litigant. If 
there is need for an oral hearing it is 
for thé reason mentioned earlier, that 
counsel come to know of. the doubts in 
the ‘mind’ of the Court and the court has 
an opportunity of having its- doubts re- 
solved. It is this feature of.an oral hear- 
ing which gives to it- its primary. value; 
‘and relevance. But that an’ oral’ hearing 
is mandatory: in. all classes of cases and 
at every stage of every case is a propo- 
sition to which wé find putea unable 
to accede. 

43, The writ ‘petion is dismissed, 
Din withóut any order as to costs. 
5 Petition dismissed. 
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Dr. Jagdish Saran and others, Pett- 
tioners v. Union = India and others, Re- 
gpondents, 

(A) Constitution of India, Arts, 14, 15 
~- Admission to educational institution | 
— Scope and applicability ef Arts. 14 & 
45. 

Per V. R. Krishna Iyer and O. 


Chinnappa Reddy, JJ.: The primary 
imperative . of Articles 14 and 15 — 
is equal opportunity for all across 


the nation to attain excellence. What is 
fundamental,. as an enduring value of 
our. polity, is guarantee to each of equal 
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of ‘his personalities. 
his. ability’, is of pervasive -validity, and 


it is a latent, though radical, fundamen- 


tal that, .given propitious environments, 
talent is more or less evenly distributed 
and everyone has a prospect of rising to 
the. peak. The philosophy and pragmat- 


ism of universal excellence through uni- - 


versal. equal opportunity is part of our 
culture and constitutional creed. 
(Para 18) 


Unless there is vital nexus with- equal 


opportunity, broad validation of univer- ` 


sity-based reservation cannot be built on 
the vague ground that all other univer- 
sities are practising it. Universality of il- 
legality, even if the artists of discrimi- 
Nation are universities, cannot convert 
such praxis into constitutionality. The 
constitutionality of institutional reserva- 
tion must be founded on facts of educa- 
tional life and the social dynamics of 
equal opportunity. -Political . panic does 
not ipso facto make constitutional logic. 


(Paras 17 to 20) 


Reservation must be kept in check by 
the demands of competence. The basic 


medical needs of a region or the prefer- - 


ential push justified for a handicapped 
group cannot prevail in the same meas- 
ure at the highest scales of speciality 
where the best skill or talent, must be 


handpicked by selecting according to. 


capability. ` (Paras 22 to 24) 


Universitywise preferential treatment 
may still be consistent with the rule of 


equality of opportunity where it is cal-. 


culated to correct an imbalance or 
handicap and permit equality in the lar- 
ger sense. Even apart from Article 15 
(3) and (4) equality is not negated or 
neglected where special : 
geared to the larger goal of the disabled 
getting over their disablement consis- 
tently with the.general good and indi- 
vidual merit. be a (Paras 27, 29) 


The State’s duty is to produce real 
equality, rather egalitarian justice in ac- 
tual life. If university-wise classification 
for post-graduate medical education. ia 
shown to be relevant and reasonable and 
the differentia has a nexus to the larger 
goal of equalisation of educational op- 
portunities the vice of discrimination 
may not invalidate the rule. What is 
basic is equal. opportunity, for each ac- 


cording to his ability, not artificial ccm- 


entalisation and instituticnal spar- 
theidisation, using ‘the mask of handicaps. 


_.. (Paras:31, 32; 33) - 
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opportunity: to unfold the full potential. 
_.‘Each according .to- 


lity. 


provisions are: 
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- (B) Constitution of India, Arts,.14, 15 
— Protective discrimination promotional 
of equalisation, — Plea — Proof — Bur- 
den of;.-. ! , i 

Per V. R. Krishna Iyer and‘ O. 
Chinnappa’ Reddy, JJ.: The burden, 
when protective discrimination pro- 
motional of equalisation is pleaded, 
is on the party who seeks to 
justify the ex facie deviation from equa- 
In respect of post-graduate course 
in medicine of Delhi University, student 
agitation, without more, could not vali- 
date ‘reservation’ and excessive reserva- 
tion was an obvious inequality, Nor, in- 
deed, is it a good plea that illegal reser- 
vation is being practised by other uni- 
versities and the Delhi University is 
forced to act illegally in self defence. 

; (Para 34) 

(C) Constitution of India, Arts. 14, 15 
~- Admission to educational institution 
— Quantum of reservation should not be 
excessive — Institutionwise reservati 
— Validity of. , ; 

' Per V. R. Krishna Iyer and O. Chin- 
nappa Reddy, JJ.: 

A blanket ban which is the indirect 
result of a wholesale reservation is con- 
stitutional heresy. There must be sub- 
stantial social justice as raison d'etre for 
a high percentage of alumni reservation. 
If equality. of opportunity for every 
person. in the country is the. constitu- 
tional -guarantee, a candidate who gets 
more marks than another is entitled to 
preference for admission, Merit must be 
the test when. choosing the best, accord- 
ing to this rule of equal chance for equal 
marks. In advanced medicine and other 
critical. departments of higher knowledge, 
crucial to material progress, the people 
of India should not be denied-the best ` 
the nation’s talent lying latent can pro- 
duce. The rationale of reservation must 
be in the case of medical students, re- 
moval of regional or class inadequacy or 
like disadvantage. The quantum of re- 
servation. should not be excessive or 
societally injurious, measured by the 
over-all competency of the end-product, 
viz., degree-holders, (Paras 36, 39, 40) 


Where the human region from whicb 
the alumni -of an institution are largely 
drawn is backward, either from the an- 
gle of opportunities for technical educa- 
tion or availability. of medical services 
for the people, the -provision of a -high ` 
ratio of reservation hardly militates 
against the equality mandate viewed in 
the. perspective -of social justice.. 
Bere, Slee, cme ' . *.(Para 42) 
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Delhi is. in no sense an educationally 
or economically backward human region, 
measured against the rest of our coun- 
try. The students of Delhi, who are like- 
ly to seek admission to medical colleges, 
belong to classes higher in the scale than 
in most parts of India. Reservation for 
Delhi graduates is not that invidious be- 
cause the students are from families 
drawn from all over India. (Paras 43, 46) 


| Institution-wise reservation is constitu- 
tionally circumscribed and may become 
ultra vires if recklessly resorted to. Un- 
til the signpost of ‘no admision for out- 
siders’ is removed from other universities 
and some fair percentage of seats in 
other universities is left for open com- 
petition the Delhi students cannot be 
made martyrs of the Constitution. Even 
so, ‘reservation’ must be administered in 
moderation, if it is to be constitutional. 
(Paras 49, 50) 
Per R.°' S. Pathak, J.: There is 
good reason in an educational. in- 
stitution extending a certain degree of 
preference to its graduates for admission 
to its post-graduate classes, The prefer- 
ence is based on a reasonable classi- 
` fication .and bears a just relation- 
. ship to the object of the 


educa- 
tion provided in the post-graduate 
classes.. The concept of equality 


codified in our constitutional system is 

not violated. It is not acceptable that be- 

cause New Delhi is the political, legisla- 

tive and judicial capital of India, an edu- 

‘cation of quality is not to be-found in 
other cities, Merely because New Delhi 

zs the new Capital of Delhi does not jus- 

‘Mify a disproportionate treatment of the 
claim to equality on a national. level 

made by its medical graduates. 
i - (Paras 59, 61) 


(D) Constitution of India, Arts, 14, 15 
— Admission to educational institution — 
_ ‘Admission to Delhi University for post- 
graduate degree course in Dermatology 
— Denial of — Propriety. ' 


R was a medical graduate of Madras 
University, His father, an officer under 
Central Government was transferred to 
Delhi. R desirous of taking a post-gradu- 
ate degree in Dermatology, applied for 
admission to the University of Delhi, He 
took the common entrance test and se- 
cured enough marks to qualify for ad- 
= mission but was turned down because of 
a rule reserving 70% of the seats, at the 
post-graduate level, to Delhi graduates. 
The remaining 30% was open to all, in- 
cluding graduates of Delhi. This’ - rule 
was made in April 1978 in modification 
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of the earlier reservation of 48%. R 
challenged this considerable reservation 
for Delhi graduates as being violative of 
Articles 14 and 15. = 


Held that if 70% reservation was on 
the high side and R was hopefully near 
‘admission’ going by marks and reserva- 
tion, it was but just that he was given 
a chance to do his post-graduate course. 
So, directions were issued to ad- 
mit to the degree course this year, 
if the rules of attendance etc, did 
not stand in the way and the Medi- 
cal Council made an exception by agree- 
ing to addition of one seat as a special 
case for the.said year, Challenge to the 
vires of the reservation rule was, how- 
ever, left open in absence of sufficient 
materials to decide the issue. 

(Paras 51, 52, 56, 64) 
Cases Referred : Chronological Paras 
(1976) 1 SCR 906: AIR 1976 SC 490: 

1976 Lab IC 395 17, 29, 30 
(1974) 1 SCR 771: ATR 1974 SC 1: 1974 

Lab IC 1 7 .. « €- 82 
(1971) 3 SCR 449: AIR 1971 SC 2085 26 
(1971) Supp SCR 608: AIR 1971 SC 

1762 . . 26 
(1968) 2 SCR 786: AIR 1968 SC 1012 26 


M/s, S. Balakrishnan and M. K. D.. 


Namboodirl, Advocates, for Petitioners; 
Mr. Lal Narain Sinha, Attorney General 
(Miss A. Subhashini, Advocate with him) 


(for No. 1) and Mr. Shanti Bhushan, Sr. - 


Advocate (M/s, Jitendra Sharma, V. P. 
Choudry and R. L. Gupta, Advocates 
with him) (for Nos. 3 to 5), for Respon- 
dents. 


V. R. KRISHNA TYER, J. (for him- 
self and on behalf of O. Chinnappa 


‘community conflict which seeks re- 


solution or release through the litiga- 
tive process, This writ petition turns the 
focus on one such tense issue and ven- 
tilates a widespread grievance which de- 
serves constitutional examination. 


2. The petitioner, Dr. Ramesh, is a 
medical graduate from the Madras Uni- 
versity. His father, an officer under the 
Central Government, was transferred to 
Delhi. and the son, desirous of taking a 
post-graduate degree in Dermatology, 
applied for admission to the University 
of Delhi which offers that course. He 
took the common entrance test and se- 
cured enough marks to qualify for ad- 
mission but was turned down because of 
a rule reserving 70% of.the seats, at the 
post-graduate level, to Delhi graduates 


Reddy, J.):— Many a case in this — 
Court is the dramatisation,-on the 
forensic stage, of social stress or 


“~ 
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(if we may use that abbreviation for de-: 
scribing student-applicants who. have 
taken their M. B. B. S, degree from the 
University of Delhi).. The remaining 30% 
was open to all, including graduates of 
Delhi, This rule was made in April 1978- 
in modification of the earlier reservation 
of 48%. 4 eee 

3. Had this inflation (from 48% to 
70% plus) not been made, the petitioner 
admittedly would have been granted ad- 
mission. So what blocked his right to 
post-graduate entry was this rule of in- 
stitutional quota of 70% which accorded 
a disproportionate premium in: favour of 
Delhi graduates. .The other petitioners 
are no longer in the race having secured 
lesser marks at the entrance test, and so 
the judicial lens must -bée fixed on the 
validity of such a considerable reserva- 
tion or virtual monopoly for the Delhi. 
graduates. The petitioner challenges -its 
vires as violative of Articles 14 to 16-and. 
seeks the court’s writ to direct the’ re- 
spondent University to admit him to the 
M. D. course. (Dermatology)... While liti- 
gating for his right to a seat in the post-. 
graduate degree course in Dermatology, 
he is now doing his diploma course in 
the same. subject in the same University, 
which is inferior. to his. aspiration and 
entitlement if the right to equality is 
fatal to the quota policy. E i 

4. We are not ‘investigating the. plea 
based on. Article 16 because it “is not 
clear whether the stipend paid to a post- 
graduate student. makes the course an 
employment and, .apart from that, the 
meat of the matter is whether there is 
discrimination. If there is, Articles 14 
and 15 are lethal enough, without resort 
to Article 16. l 

5. The University of Delhi. (we may 
use the shorthand form ‘Delhi Univer- 
sity’ hereafter) refutes this challenge ‘and 
justifies the reservation in the concrete 
educational plight of Delhi graduates as 
an inevitable evil, if it be evil because of 
the exclusivism practised by every other 
university. An institutional quota is not 
invariably a constitutional anathema: and, 
in the present case, the Delhi University 
offers an explanation for this recourse to 
higher institutional reservation. Many 
universities now adopt the exclusionary 
or segragative: device of de facto mono- 
poly of seats ‘for higher medical courses 
to its own alumni, Indians from other 
Indian Universities being treated as 
aliens, This’ xenophobic trend has forced 
the Delhi University to reciprocate with 
high reservation. > $ 
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.6. If ‘reservation of seats, as a strat- 
egy. of admission to technical colleges, is 
void there may be a wider impact on a 
‘number of the institutions and indivi- 
duals than on the. parties here. The law 
Jaid.down by this Court binds other in- 
stitutions: because Article 141.is impera- 
tive. Sri Shanti: Bhushan, appearing for 
the University, assertively suggested to 
the contrary. remembering only the: rule 
of res judicata, but later realised the ob- 


| vious error and recanted. He agreed that 


if this Court invalidated reservation, as 
such, many universities would be upset 
in their admission processes, . although 
they were not party —a weakness of the 
adversary system which needs remedy- 
ing. So, we invited the learned Attorney 
General also to help the Court, which he 
did and we record our gratitude, Unfor- 
tunately, the petitioner has not been able 
to. present, the. social facts,.the educa- 
tional milieu, the statistical materials and 
other vital data bearing on the constitu- 
tional vice of the rule of excessive reser- 
vation, andthe respondent University, 
despite..our repeated suggestions. to its 
counsel, has not enriched its. brief with 
sufficient facts which enlighten the court, 
although some additional information has 
been brought in. On the other hand, 
counsel’s submissions were. scary, if we 
may say so with. respect, to the effect 
that when students went on a;fast unto 
death, Government -had to intervene and 
save the situation and provide larger re- 
servation. As the Attorney General 
agreed, hunger strikes cannot amend the 
Constitution, and Government, if im- 
pressed with the grievance which has led. 
to the protest fast, must set in motion 
changes in the basic law, as was done in 
the first constitutional amendment and 
later. for States Reorganisation. When 
this flaw was pointed out to the respon- 
dent,- some more materials were placed 
before the court in justification of the 
increase in the reservation quota from a 
constitutional angle, and we will deal 
with them, In the adversary system, .ad- 
vocacy: in the superior courts, which by ` 
their . decisions, declare the law for all, 
must broaden beyond the particular lis 
into a conspectus of sociological facts, 
economic factors and educational condi- 
tions so that other persons aggrieved,. 
who will potentially be bound by the 
decision, do not suffer by not being eo 
nomine parties, Surely, on the available 
material, counsel: Have done their best. . 


7. This preliminary narration leads. up 
to the: constitutional problem. that con- 


-BA 8B. Cr aes 
. Fronts the- court in> this -petition under 


Article 32 and stresses how it deserves, 


for its solution, serious and sensitive 
judicial and administrative statesmanship 
enlivened by legal fundamentals, since 
the crucial issue springs from the .perva- 
give and protective tendency for institu- 
tional reservation of post-graduate seats, 
which, if left uncanalised and indulged 
in an excess, may well imperil the inte- 
grated status of -higher national educa- 
tion and make a mockery of equal op- 
portunity. Basically; great constitutional 
issues cannot be divorced, even while 


being viewed from a legal perspective, . 


from their national overtones and indi- 
vidual impact, since passionate provin- 


cialisation and addiction to institutional © 


xenophobia, even in higher education, 
have a suicidal fascination beyond myo- 
pic political perception. And, on the con- 
trary, elitist exaggeration of ‘national’ 
‘considerations and personal merit, where 
_local ‘protection is essential for the hum- 
bler people’s interests, has a depressing 
repercussion if pushed beyond ’a point — 


an aspect which expert" policy-makers: 


sometimes overlook in unwitting promo- 


tion of their group interest. The problem: 
‘charged with. 
practical difficulties and fraught: with 


is complex and thorny, 


explosive possibilities, A short cut, in 
such situations may well prove a- wrong 
cut and so we are circumspect in our as- 
sessment and tentative -in our conclu- 
sions, espécially because counsel, in .our 
adversary system, often do not travel 
beyond the narrow needs of the case 
and, despite our prodding, we have not 
received the social-statistical wealth of 
material to help us take a comprehensive 
‘overview of the issue. Law, constitutional 
law, is not an omnipotent abstraction or 
distant idealisation but a principled, yet 
pragmatic, , value-laden and. resull- 


oriented, set of propositions applicable to 


and conditioned by a concrete stage of 
‘gocial development of the nation and as- 
pirational imperatives of. the people. 
India To-day — that is the inarticulate 
major premise of our constitutional law 
and life. We highlight these basics be- 
cause Shri Shanti Bhushan, for the Uni- 
versity, pleaded for a practical apprecia- 


tion of the lot of. the Delhi graduates . 


' excluded from everywhere else while 
Shri Balakrishnan, 
pressed for a national approach to high- 


'”- grade ‘talent vis-a-vis..courses.in specia- 
lities. -A -synthesis of: -both is..where the 
‘truth. -lies. “The key to. this..case, if .we. 
. may anticipate ourselves,- : ‘is .in, ,harmo- . 
ey “blending: ‘developmental: à necessi- 


- 
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_ genous denizens 


for’ the petitioner, . 


reservations and national considerations. - 
of everybody’s- equal- opportunity. for. 
higher education being ensured regardless 
of geographical, institutional or other in~, 
hibitions. We- must never forget two. 
values. synthesised in our constitutional 
culture, as set out in the Preamble — 
unity and integrity of. the nation and 
equality of opportunity of weaker’ sec- 
tions. Without the latter becoming a sure 


. reality the former may be mere rhetoric. 


8. An epitome of the social back- 
ground leading up to the controversy will 
give a hang of the case and elaboration 
may await a later stage. Post Indepen- 
dence India has. many universities with 
facilities for higher learning. Most of 
them give institutional preferences in the 
allocation of seats for technical courses 
and this tendency sometimes reaches the 
morbid point- of total cornering of seats 
at post-graduate level, especially in the 
coveted and P branches like 
medicine. 


9. The Delhi University which has 
M. B. B. S. and post-graduate medical 
courses, exercises academic jurisdiction 
over the affiliated colleges in the capital 
of the country, enjoys great prestige for 
its schools of learning and: excellence in 
teaching arid- is founded by the Central 
Government, It has at once a territorial 
limitation and national complexion and 
it caters to a population, by and large, 
drawn ‘from all over the country because 
of the vast official, political, parliamen- 
tary, judicial, educational, commercial 
and other gravitational -pulls © which 
the capital of the country inevitab- 
ly exerts. This population is fluid 
because of movements transfers’ and 
a host of other factors. The indi- 
of Delhi are per- 
haps over-run by these super-imposed | 
layers and the student community of the 


- Delhi University is not made up so much 


by the ‘sons of the soil’ as in universities 
in other places but is accounted for .by 
the inflow of groups drawn from all over 
the country. In a limited sense, it is a 
microcosm if India is a macrocosm. This 
national. demographic composition is fre- 
levant to the examination of the treser- 


vation’ problem. l 
«10. The capital. city is not just a art 


of India.. It is miniaturised India, a fact’ 
often forgotten -by. the administration in . 
the field of culture and education, espe- 


_cjally yis-a-vis regional minorities. It is 


magapolitan. and people from all Parts 
flock. to _ this“; ; outsized: --eity, - „But 
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- we. cannot :: exaggerate . this - --factor, - 
the. presence of- the: farther 
- regions like the: South and the 
North East, population-wise, -is - mini- 
mal and precarious. . Shri . Balakrish- 
- Man insisted that the University. ‘was Sus- 
tained by Central Government finances, 
collected from the whole country, and the 
benefits must. likewise belong to all qua- 
lifted students from everywhere. These 
are valuable aspects to shape policy but 
_ the court must test constitutionality and 
no more. To that extent alone we will 
o these factors in moulding our ver- 
ict 


. iL. We will- now identify the issues 
emerging from the matrix of facts. Since 
Shri Shanti Bhushan laid stress on. these 
factors, viz. the satyagraha crisis created 
by the students, the obdurate, - maybe, 
even obscurantist, exclusiveness of other 
Universities forbidding Delhi graduates 
from getting admission in their colleges 
and the -reasonableness of : institutional 
continuity in educational pursuits 
students who! enter a university for 
higher studies, we must dilate on the 
foundational facts more fully. Since Sri 
Balakrishnan’ ' emphasised -the pathetic 
‘plight of meritorious students if ‘‘apar- 
theid’ policies were practised by univer- 
sities, contrary to the cultural unity and 


constitutional mandates of our nation, we ` 


must weave into the legal fabric of ad- 
mission, 
‘integration and equal opportunity for 
higher education. These rival contentions 
justify, albeit a little repetitively, the 
recapitulation of recent events, parochial 
realities and institutional .. behaviour, 
bearing on admissions to colleges in the 
Delhi University, with some comparative 
glance at others in the country. 


12. We are concerned with three 
medical colleges, two being affiliated to, 
and one being ‘maintained, by the Delhi 
University. Together they turn out an- 
nually around 400 medical graduates. 
These graduates get house jobs in the 
local hospitals' and qualify . themselves 
for post-graduate courses, The University 
_has many post-graduate degree and dip- 
loma courses but all of them put toge- 
' ther come to only 250 seats. Naturally, 
the graduates from the Delhi University 
-¢annot be ‘accommodated ‘fully or even 
ine part’ for: ‘the : post-graduate: -degree 
“ còurses. “If}* ‘6ut™ of the available seats 
“for the post-graduate ` courses,- a`; large 
“slice is” thrown ‘up dor ‘open’. compétition: 


and .‘sfudéents' from -alF ‘over- the country: ° 


- Bwarmi.to take’ the ‘entrance: ‘examination, - 
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.the. Delhi ~- graduates’. prospects become . 
- bleaker.. The, further. case of the Univer- . 
sity is that there is a harsh handicap. for 
these graduates in that they are not -con- 
sidered for admission in other universi- 
ties on account of. various regional hur- 
dies such as prescription of domicile, 
graduation in that. very university, regis 
tration with. the State Medical council 
Service in the State Medical Service and 
the like. The necessary consequence. of 
these road-blocks in the way of getting 
into post-graduate courses is dissatisfac- 
tion, frustration, fury and pressure for 
exclusive earmarking of all seats at the 
post-graduate level in the Delhi Univer- 
sity for the Delhi graduates. Reservation 
elsewhere breeds reservation here. Good 
and evil become contagious and indivisi- 
ble and eventually overpowering. The 
chain reaction had led to the principle 
of reservation being accepted by the 
Delhi University, first in moderate meas- 
ure and next immoderately, maybe, be- 
cause the pressure .of militant Delhi 
graduates forced the University’s hands 
or because Government, which virtually 
forced this solution of 70%plus reserva- 
tion, acted on the easy guidelines. 
Nothing succeeds like excess. Reservation 
begins as a mild remedy but. becomes, 
unless leashed, a Frankenstein’s monster. 
13. The rule for selection of .candi- 
“dates until. April 1978 was as follows: 


(a) For the first 52% seats of the total 
number ‘of seats available, the selection 
was to’ be made on the basis of combined 
merit of Delhi University and other: Uni- 
versities medical graduates. 


(b) The selection of the remaining 
48% seats was to be made.from the 
Delhi University graduates only. By, this 
method, approximately half the number 
of seats were reserved for the Delhi gra- 
duates, But having regard to the. figures 
of seats and-turn-out of graduates earlier 
mentioned, this did not meet the require- 
ments of the aspirants.for post-graduate 
degrees from Delhi. It must be remẹm- - 
‘bered-that Delhi. is the seat of the elite, 
of. high officials, of prosperous profes- 
sionals, -of rich businessmen, _ of impor- 
tant politicians and echelons of conse- 
quence and .other men of money-power. 
Their sons and daughters, already. -fed 
on superior facilities and coached in spe-. 
. eial schools beyond the reach ‘of most 
` other. studerits in the rest -.of the. coun- 
‘try, have an: ‘appetite: and opportunity: for 


-excellence -in education ahead of others 


‘and: wish: to lap-up all the. . post-graduate - 
: geats, if possible: .The.eream must belong 
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to the cream, generation to generation, 
sg N a cynical social scientists com- 
men 


14. Inevitably, a larger aibes of 
Delhi medical graduates, relatively 
speaking, must be ambitiously wanting 
to continue their studies in post-graduate 
medical courses which are ‘prized’: for 
their career potential, It is significant 
that these courses are not éasily avail- 
able elsewhere and the standards and 
prestige of these degrees in the Delhi 
University are high. Taking a post- 
graduate medical degree thus opens up 
further vistas for studies abroad or em- 
‘ployment at home. When we remember 
these factors and the reduced chance for 
bright Delhi graduates to gain admission 
into the Delhi post-graduate courses in 
the face of All-India competition, we can 
mildly appreciate the mood and demand 


of the student community ‘for enlarge- 


ment of their quota. But all grievances 
are not constitutional. Also, by remedy- 
ing one group’s misfortune other: groups 
may be hurt. The Court can only view 
rights and wrongs, through the constitu- 
tional prism. The various universities 
show concern for their backward regions 


and alumni in the name of equal oppor- | 
tunity. But the Indian Medical Council, 


apprehensive of fall of standards lays 
stress on academic merit, This dilemma 


of the law between equality of opportu-: 


nity and excellence of performance leads 


us to a demand for full facts, - but, . of 


course; we are left to speculate on many 
aspects of the problem because even the 
Delhi University and the Union of India 
have left us in the. lurch, Litigation, on 
a socio-legal issue of critical . constitu- 
tional moment, should not -end with 
general assertions, affidavits of formal 
denials and minimal materials ‘but; as 
stated earlier, needs feeding ‘the court 
with nutritive facts which ‘build: the flesh 
and blood of the administrative or legis- 
lative action’ under challenge and all 
other surrounding and comparative data 
which legitimate the ‘reservation’: or 
other procedure under attack from the 
constitutional angle. 
prudence is a tangled knot carefully to 


be developed and counsel cannot invite 


judges to make’ hunches. as a cover-up 
for party’s failurė And ingenious or 
imaginative orality in court can never be 


a substitute for well-researched, down- 


to-earth factuality in the brief. Many‘a 
case is lost or won because counsel’ and 
court engage in the game of blind man’s 
buff since investigative undertakings and 
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presentation of constitutionally vital data 
do not find a place in -the brief and our 
forensic process inhibits travels beyond 
the paper books in court! Nevertheless, 
for the nonce, we have to make-do yis 
the TECON: eg 


"15. Let’ us’ go back tọ: the basics. ‘The 
Indian Constitution’ is wedded to equal 
protection and non-discrimination. Arti- 
clés 14, 15 & 16 are inviolable and Arti- 
cle 29 (2) strikes a similar note though 
it does not refer to regional., restrictions 
or ‘reservations. . Article, 15 saves: the 
State’s power to make ‘special provisions 
for women and children or for advance- 
ment- of socially and educationally back- 
ward classes.’ Reservations under Arti- 
cle 15` (4) exist and are applied. There 
is no dispute about that and the whole 
debate- has left that pattern and policy 
of ‘reservation’ out of controversy. : We 
zero in only on university-wise quotas, 
reservations ‘and preferences from the 


constitutional stand-point. 


16. The primary imperative of Arti- 


cles 14 & 15,is equal opportunity for. all 


across:.the nation to attain. excellence 
and this has burning relevance.: to our 
times when the country is -gradually be- 
ing ‘broken up into fragments by narrow 
domestic. walls’ in politics, economics and 
education, undoing. the. founding faith of 
an. undivided integrated India by -surren- 


der- to lesser appeals -and grosser - pas- 


during value of our polity, is guarantee 
to each of equal opportunity to unfold 
the. full potential. of his personalities, 
Anyone anywhere; humble ‘or high,’ ag- 


sions, What is fundamental, as an d 


restic or urban, man or woman, and 
whatever- his religion .or irreligion, shall 


be afforded equal chance .for admission 
to any secular educational course or 
school for cultural growth, training faci- 
lity,- speciality or employment, ‘Each ‘ac- 
cording to his ability, is of pervasive 
validity, and it is a latent, though radical, 
fundamental that, given propitious en- 
vironments; talent. is more or less evenly 
distributed and everyone has a prospect 
of rising ‘to the peak. Environmental: in- 


hibitions mostly ‘freeze.the genial current; 


of the soul’ of many a humble. human 
whose. failure is ‘inflicted’, not innate. 
Be it from the secular perspective of hu- 
man equality or the spiritual insight of 


divinity in everyone, the inherent ‘super-. 


jority cult with a herrenvolk tint, is con- 
trary to our axiom of equality. That is 
why ‘equal protection of the laws’ for 
full growth is guaranteed; apart from 


‘equality before the. law’. Even so; in — 
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our imperfect society, : some objective 
‘standards: like common admission ‘tests 
are prescribed to measure merit, - without 
subjective manipulation. or university- 
wise invidiousness. In one sense, it is a 
false dilemma to think that there is 
rivairy between equality and excellence, 
although superficially they are compet- 
ing values. In the long run, when every 
member of the society has equal oppor- 
tunity, genetically and environmentally, 
to develop his potential, each will be 
able, in his own way, ‘to manifest his 
faculty fully. The philosophy and prag- 
matism of universal excellence through 
universal equal opportunity is part of 
our. culture and constitutional creed, < 
17, This norm of non-discrimination, 
however, admits of just exceptions gear- 
ed to equality and does not forbid these 
basic measures needed to. abolish the gap- 
ing realities of current inequality afflict- 
ing ‘socially and educationally backward 
classes’ and ‘the Scheduled Castes and 
the Scheduled Tribes’, Such . measures 
jare rightly being taken. by the State and 
are perfectly constitutional as the State 
of Kerala v. N.. M. Thomas (1976) 1 SCR 
906 has explained. Equality and steps 
towards equalisation are not idle incan- 
tation but actuality, not .mere ideal but 
real life. But can a university, acting 
within the constitutional parameters, 
creates a new kind of discrimination viz. 
reservation for students of a` particular 
university? The literal terms of Art. 14 
do not tolerate it, the text of Article .15 
does not sanction it. Can we carve out 
a fresh ground of preference? Delhi 
University students,:as such, are not an 
educationally backward class and, in- 
deed, institution-wise segregation or re- 
servation has no place in the scheme -of 
Article 15, ‘although ‘social and educa- 
tional destitution may be endemic .in 
some parts of the country where a col- 
lege or university may be started to re- 


medy this glaring. imbalance and 
reservation for. those ‘alumni `: for 
higher studies- may be permissible: 


We will explain this further but, speak- 
ing generally, -unless there is: vital nexus 
with equal opportunity, broad validation 
of university-based ‘reservation cannot be 
built on the vague ground that all other 
universities are practising it — a fact 
not fully proved before. us’ either.. Uni- 
versality of illegality, even if the artists 
of discrimination are universities, cannot 
convert such proxis into constitutionality. 
Nor, indeed, can the painful -circumstance 
that a batch- of medical graduate demon- 
stratively fasted in front of the Health 
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Minister’s house, ipso facto, legalise re- 
servation. of seats in their favour, Shri 
Shanti -Bhushan vividly described his role! 
as Law Minister in meeting the student 
satygrahis who were honestly hungry for 
post-graduate seats and the crisis which 
stampeded government to intervene and 
make the University revise its reserva- 
tion upward to save the lives of the 
‘fasters’. We have sympathy for students 
especially for those who sacrifice their 
comforts to claim an opportunity to take 
post-graduate medical degrees. We even 
feel that the student community. often 
resorts to direct action of the satyagraha 
model when the pachydermic disposition 
of authorities drives them to such dras- 
tic heroics, But what if non-Delhi stu- - 
dents start a rival starvation exercise? 
That will lead to testing the rule of law 
on the immolative or masochist capabi- 
lities of affected groups and not on the 
Articles of the Constitution ‘or provisions 
of the legislation. Protest fasting, a 
versatile weapon in our cultural armoury 
is meant to sensitise or conscientize the 


` goul of the Administration when it is too 


paper-logged or callous to look at human 
problems from the angle of human jus- 
tice. Beyond that, this great Gandhian 
technique cannot be blunted by promis- 
cuous use, so long as democratic mecha- 
nisms- are alive and not impervious 
to legitimate grievances and can be 
spelt into action not merely by 
sensational, though sincere, tactics like 
fasting unto death, . While recognising, 
even reverencing, the role of soul force 
in quickening the callous conscience of 
authorities to grave injury and need for 
urgent-remedy, we cannot uphold the 
Delhi University’s ‘reservation’ strategy 
merely because Government was faced 
with student ‘fasts’ and ministers desired 
a compromise formula and the University 
bodies simply said ‘Amen’. The constitu- 
tionality of institutional reservation must 
be founded on, facts of educational life 
and the social dynamics of equal oppor- 
tunity. Political panic does not ipso 
facto, make constitutional logic. 


18. Prima. facie, equal marks must 
have equal. chance for medical admis- 
sions, as urged by the petitioner. And 
neither university-based favoured treat- 
ment nor satyagraha induced quota 
policy can: survive the egalitarian attack. 
the charge, . equality- 
grounds . must be made 
out.. Constitutional equality itself 
is dynamic, flexible, and moulded 
by the variables .of life. For instance, if 


-r 


oriented 
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-a region is educationally backward or 


woefully deficient in medical services, 
there occurs serious educational and. 


health-service disparity for that human 
region, which must be redressed by. an 
equality-and-service minded welfare 
State. The purpose of such a policy is to 
remove the existing inequality and to 
promote welfare-based equality for the 
denizens of the backward regions, The 
specific strategy to ameliorate the un- 
equal societal condition is left to the 
State, provided it is geared to producing 
equality in the quality of life of that 
handicapped. area subject, of course, to 
basic recognition -of individual quality 
and criteria of efficiency. - 


18. If the State, for example, seeks 
to remove the absence of opportunity for 
medical education of adivasis or islanders 
who have no inclination or wherewithal 
to go to far-off cities and join medical 
colleges, by starting a regional university 
and medical college in the heart of such 
backward region and reserves a high 
percentage of seats there to ‘locals’ Le. 
students from that university, it cannot 
be castigated as discriminatory. What is 


directly intended to abolish existing dis- 


parity cannot be accused of discrimina- 
tion. | ae | 
20. Again, if the State finds that only 
students from the backward regions; 
when given medical graduation, will care 
to serve in that area, drawn towards it 
by a sense of belonging, and those from 
outside will, on-graduation, leave for the 
cities or their own regions, it may evolve 
a policy of preference or reservation for 
students of that University. That strat- 
egy ensures the probability of their 
serving the backward people for whose 
benefit the medical courses were opened: 
Such measures which make for equality 
of opportunity for medica] education and 


medical service for backward human . 


sectors -may be constitutionalised even by 
Articles 14 and 15. But it must be re- 
membered that exceptions cannot over- 
rule the rule itself by running riot or 
by making reservations as a matter of 
course, in very university and every 
course. For instance, you cannot wholly 
exclude meritorious candidates as that 
will promote sub-standard candidates 
and bring about a fall in medical com- 
petence, injurious, in the jong run, to 
the very region. It is no blessing to in- 
flict quacks and medical midgets on a 


people by wholesale sacrifice of talent. 
at the threshold. Nor can the very best .. 
be rejected from: admission-ibecause that... 
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will be a national loss. and the interests 


-of no region can be higher than those. of|. . 


the nation. So, within these limitations, 
without going into excesses, there isj- 
for. play of the State’s policy 
choices, | p +3 a l 

21. Before moving to the. next aspect 
We may: touch upon a slightly different 
angle which opens up a new’ point of 
view. What is merit or excellence? If 
potential for rural service or aptitude | 
for rendering medical - attention’ among 
backward people is a criterion of merit 
~— and. it, undoubtedly, is in a land of 
sickness and misery, neglect and penury,. 
wails and tears — then, surely, belong- 
ing to a university catering to a deprived 
region is a plus point of.merit.. Excel- 
lence is composite and the heart and its 
sensitivity. are as precious in the scale of 
educational values as the head and its 
creativity and social medicine for. the 


.common: people is more relevant than 


peak performance in freak cases. Marks 
on this: basis will take- us to the same 


_ preference as reservations for in-univer- _ 


sity candidates, Here we are not prefer- 
ring one with less marks, but adopting 
a holistic manner of marking linked ‘up 
with backward settings, institutional 
orientation and/or like considerations, 


22. A caveat or two may be sounded 
even in this approach lest exception 
should consume the rule. The first cau- 
tion is that reservation must be kept in 
check by the demands: of competence. 
You cannot extend the shelter of reser- 
vation where minimum qualifications are 
absent, Similarly,- all the best talent 
cannot be completely excluded by whole- 
sale reservation. So, a certain percentage, 
which may be available, - must :be kep 
open for meritorious performance regard- 
less of university, State and the like: 
Complete exclusion of the rest of the 
country for the sake of-a province, 
wholesale banishment of proven ability | 
to open up, hopefully, some dalit talent, 
total sacrifice -of excellence at the altar 









of equalisation — when the Constitution ` 


mandates for everyone equality before 
and equal protection of the law.— may 
be fatal folly, self-defeating educational, 
technology and -anti-national if made a 
routine rule of State policy. A fair pre- 
ference, a reasonable reservation, a just 
adjustment of the prior needs and real 
potential of the. weak with the partial 
recognition of the presence of competi- 


tive merit —. such is the dynamics of 


social , justice which animates the three! 


egalitarian -articles of, the Constitution, . . 


A. I R. ea 


23. Flowing from the same stream of 


equalism is another limitation.. The basic - 


medical needs-of a region or the prefer- 
ential push justified for a - handicapped 
group ‘cannot prevail in the same meas- 
ure at the highest scales of speciality 
where the best skill or: talent, must be 
handpicked by selecting - . according to 
capability. At the level of Ph. D, M. D. 
or: levels of higher . proficiency where 
international measure of talent is made, 
where losing one great scientist or tech- 
nologist in-the-making is a ‘national loss, 
the considerations we. have expanded 
upon as important lose their potency. 
Here equality, measured by matching 
excellence, has more meaning and can- 
not be diluted much without grave risk. 
The Indian Medical Council has rightly 
emphasised that playing with merit for 


pampering local feeling will boomerang. 


Midgetry, where summitry is the desi- 
deratum, is a dangerous art. We may 
here extract the Indian Medical Coun- 
cil’s recommendation, which may not be 


the last word in social wisdom but is . 


worthy of consideration : 

Students for 
should be selected strictly on merit judged 
onthe basis of academic record in the 
undergraduate course. All. selection for 
post-graduate studies should be con- 
ducted by the Universities. 


24. Another casuistry needs to be ex- 
posed before. we proceed. Backward re- 
gions and universities in consequence are 
miles away from forward cities with so- 


phisticated institutions, The former, for. 


need crutches and extra 
facilities to overcome injustices. The 
latter already enjoy all the advantages 
of the. elite and deserve no fresh props. 
That. will be double injury to claims of 
equality of the capable candidates com- 
ing from less propitiously circumstanced 
universities and societies, Law is no 
absolute logic but the handmaid of cur- 
rent social facts of life. 


95. We hasten to keep aloof from re- 
servations for backward classes and 
Scheduled Castes and Tribes because the 
Constitution has assigned a special place 
for that factor and they mirror problems 
of inherited injustices demanding social 


equalisation, . 


surgery which is applied thoughtlessly in 


other situations may be a Teea which 
accentuates the malady. 


26. At this stage it is appropriate to 


refer to one ruling of this Court which 
relates partly to university-wise reserva- 
|tion in the context of backward ~ areas. 


Support from precedents. for the proposi- , 
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tions implicit in the above discussion can 


. be derived, ‘but we need not ‘cover many 


rulings- and- may confine ourselves to 
one. or ‘two which have closer bearing 
than the rest. In Chanchala’s case, (1971) 
Supp SCR 608, university-wise reserva- 
tion was challenged as unconstitutional. 
There was reference to earlier decisions 
such as Rajendran v. State of Madras, 


- (1968) 2 SCR 786 and Periakaruppan v. 


State of Tamil Nadu, (1971) 3 SCR 449, 
and their ratio was distinguished to reach 
the conclusion that under certain circum- 
stances university-wise classification and 
reservation. was constitutionally permis- 
sible. In Rajendran’s case (supra) dis- 
trict-wise quota for medical college ad- 
missions was struck down nothwithstand- 
ing the argument that “if selection was 
made districtwise, those selected from a 
district were likely to settle down as 
practitioners in that district, so that the 
districts were likely to benefit from their 
training” (1). The Court did not consider 
this to be intrinsically irrelevant but 
negatived the contention. 


“On the ground that it was. neither 
pleaded in the counter-affidavit of the 
State, nor had the State placed any facts 
or figures justifying the plea that stu- 
dents selected districtwise would settle 
down as medical practitioners’ in the 
respective district where they resided.” 
The emphasis in both the cases (Rajen- 
dran and Periakaruppan), was on the 
reasonable nexus with the object of the 
rules of selection, namely, to get the 
most, meritorious among the candidates 
for ‘imparting medical education. In 
Chanchala’s case the basis of classifica- 
tion was different: “in that it is neither 
districtwise nor unitwise, but is univer= 
sity-wise”.(2) - | 
The justification for university-wise re- 
servation was the educational need and 
paucity of medical service in the area 
where the university was set up. Cer- . 
tain regions poorly served with medical - 
facilities and with few doctors needed 
to produce more medical men who would 
settle down there. ` Likewise, in those 
backward regions the absence of medical 
colleges effectively inhibited the needs 
of medical education of the local student 
community. The question was whether 
these grounds would suffice for provid- 

In this 
setting, the Court observed: 


“Since the universities are set up for 
a the educational needs of 


: (1971) Supp. SCR 608: at 618. 
or Ibid at 619 o 
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different areas where they are set up 
and medical colleges are established in 
those areas, it can safely be presumed that 
they also were so set up to satisfy the 
needs of medical training of those attach- 
ed to those universities. In our view 
there is nothing undesirable in ensuring 
that those attached to such universities 
have their ambitions to have training in 
specialised subjects, like medicine, satis- 
fied through colleges affiliated to their 
own universities. Such a basis for selec- 
tion has not the disadvantage of district- 
wise or unitwise selection as any student 
from any part of the state can pass the 
qualifying’ examination in any of the 
three universities irrespective of the 
place of his birth or residence, Further, 
the rules confer a discretion on the selec- 
tion committee to admit outsiders up to 
20% of the total available seats in any 
one of these colleges, i.e. those who have 
passed the equivalent examination . held 
by any other university not only in the 
State but also elsewhere in India”. (3) 

In the course of the Judgment, Shelat, 
J. speaking for the Court, was inclined 
to broaden the principle of equalisation 
implied in Art. 15 (4). (4) 


“Once the power to lay down classi- 
fications .or categories of persons from 
whom admission is to be given is grant- 
ed the only question which would re- 
main for consideration would be whe- 
ther such categorisation has an intelligi- 
ble criteria and whether it has a reason- 
able relation with the object for which 
the Rules for admission are made. -Rules 
for admission are inevitable so long as the 
demand of every. candidate seeking ad- 
mission cannot be complied with in view 
of the paucity of institutions imparting 
training. in such subjects as medicine. 
The definition of a ‘political sufferer’ 
being a detailed one and in certain terms, 
it would be easily possible to distinguish 
children of such political sufferers from 
the rest as possessing the criteria laid 
down by the definition. The object of 
the rules for admission can obviously be 
to secure a fair and equitable distribu- 
tion of seats amongst those seeking ad- 
mission and who are eligible under the 
University Resolutions. Such distribu- 
tion can be on the principle that admis- 
sion should be available to the best and 
the most meritorious. But an equally 
fair and equitable principle would also 
be that which secures admission in a 


ac ca Na Ee 
3. D. N. Chanchala v. State of Mysore 
ibid p. 619-620 
4. Ibid p. 629. 
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just proportion to those who. are handi- 
capped and who, but for the preferential 
treatment given to them, would not 
stand a chance against those who are not 
so handicapped and are, therefore, in a 
superior position. The principle underly- 
ing Article 15 (4) is that a preferential 
treatment can validly be given because 
the socially and educationally backward 
classes need it, so that in course of time 
they stand in equal position with the 
more advanced sections of the society. 
It would not in any way be improper if 
that principle were also to be applied to 
those who are handicapped but do not 
fall under Article 15 (4). 


Another observation by Dua, J. in his 
separate opinion also has pregnant mean- 
ing: (5) | | 

“The object of selection for admission 
to the Medical Colleges, considered in 
the background of the directive principles 
of State policy contained in our Con- 
stitution, appears to be to select the best 
material from amongst the candidates 
in order not only to ‘provide them with 
adequate means of livelihood, but also 


to provide the much needed medical sdical aid 


to the people and: to improve public 
health generally.” 
(emphasis added) 


27. The conclusion that we reach from 
this ruling which adverts to earlier pre- 
cedents on the point is that university- 
wise preferential treatment may still be 
consistent with the rule of equality of 
opportunity where it is calculated to 
correct an imbalance or handicap and 
permit equality in the larger sense, 

28. - This extensive excursion is neces- 
sitated by the subtle tendency of advan- 
taged groups to exploit propositions ap- 
plicable to disabled categories to good 
account. Now, let us look at the raw re- 
alities of the Delhi University medical 
graduates and their claim for larger re- 
servation for M. D. and M. S. Facts, and 
only facts, must be the guide, of course, 
within the framework of Part III and 
this Court has to play the role not only 
of the sentinel on the qui vive but also 

of the ‘hound of heaven’, not merely 
watch but chase, to set things right if 
any constitutional wrong has been com- 
mitted. So we must enquire whether 
70% reservation for Delhi graduates | 
which is prima facie discriminatory can 
be extricated by any amelioratory con- 
stitutional logic or ethic implicit in Arti- 


5. D. N. Chanchala v. BE of Mysore 
(supra) p. 632. 
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cles, 14:and 157: We have ‘set out ‘the 
parameters within which alone reserva- 
tion is. permissible.: 

' 29. We- must go to the ‘roots of the 
creed of equality and here the case of 
State of Kerala v. N. M. Thomas, (1976) 


1 SCR $06 (948), has critical relevance: 


That decision dealt with the Scheduled 
Castes and Article 16 and certain facili- 
ties other than reservation. But the 
core reasoning has crucial significance in 
all cases- of protective . discrimination. 
The process of equalisation and benign 
discrimination are integral, and not 
antagonistic to the principle of equality.In 


a hierarchical society with an indelible 


feudal stamp and incurable actual in- 
equality, it is sophistry to argue that 


progressive measures to eliminate group : 


disabilities and promote collective equa- 
lity are anathema on the score that every 
individual has entitlement on- pure merit 
of marks. This’narrow ‘unsocial’ ped- 
antry subverts the seminal essence of 
equal opportunity even for those who 
are humble and handicapped. Meritocracy 
cannot displace equality when-the utter- 
ly backward masses labour under group 
disabilities. So we may weave -those 
special facilities into the web of equality 
which, in an equitable setting, provide 
for the weak and promote their levelling 
up so that, in the long run, the com- 
munity at large may enjoy a general 
measure of real: equal opportunity. So 
we hold, even apart from Article 15 (3) 
and (4), that equality is not negated or 
neglected where special provisions are 


geared to the larger goal of the disabled 


getting over. their ‘disablement consis- 
tently with the general good and indivi- 
dual merit. Indeed, Article 14 implies 
all this, in its wider ‘connotation, -and 
has to inform the interpretation of 


Art. 15. 
30. Mathew, J. in Thomas’s case 
(supra) quoted from the .- Moynihan 


Report and continued with some insight- 
ful comments which we may excerpt:(6) 

“Here a point of semantics must be 
grasped. The demand for equality of 
opportunity has been generally perceiv- 
ed by White Americans as a demand for 
liberty, a demand not to be excluded 
from the competitions of life — at-the 
polling place, in the scholarship ` exami- 
nations, at the- personnel ‘office, on, the 
housing market. Liberty does, of “course, 
demand that everyone be free to try his 
luck, or test his skill in such matters. 
But these opportunities do not necessarily 
pe O A 


6. ibid 955-56. 


Jagdish Saran v.- Union. of India. - 


+ 


S. C. 831 


produce equality, On.the contrary, to the- 
extent that winners imply losers, equality 
of opportunity almost insures aed 
of results. i 


` The point of kemane is that douelli 
of opportunity now has a different mean- 
ing--for Negroes than it has'.for . Whites. 
It is not- (or at least no longer) a demand 
for liberty alone, but also fori equality — 
in. terms of group results. In Barard 
Rustin’s terms, ‘It is now ‘concerned not 
merely with removing the barriers to 
full opportunity but with achieving the 
fact of equality.’. By. equality Rustin 
means a- distribution of achievements 
among Negroes roughly comparable to 
that among . Whites. (7) 

Beginning. most notably . with the 
Supreme Court’s condemnation of school 
segregation in. 1954,.the. United States 
has finally. begun to correct the discre- 
pancy between its ideals. and its treat- 
ment of the black man. The. first steps, 
are reflected in the. decisions of the courts 
and the civil rights. laws of Congress, 
merely removed the. legal and quasi-legal 
forms of racial discrimination. These 


- actions while not producing true -equa- 


lity, or even equality of opportunity, 
logically. dictated the next. steps: positive 
use of. government power to create the 
possibility of a real equality. In the 
words of Professor Lipset: “Perhaps the 
most important fact to recognise about 


the current situation of the American 
Negro is that (legal) equality is not 


enough to insure his movement ment into 


at a = ”, (8). 


F np added) 


31. ° We agree with this approach andi 
feel quite clearly, that the State’s duty’ 


is to produce real equality, rather egali-| 


tarian justice in actual life. 


32. If university-wise classification 
for post-graduate medical education is 
shown to be relevant and reasonable and 
the differentia has a nexus to the larger 
goal of equalisation of educational op- 
portunities the vice of . discrimination 
may. not invalidate the rule. As 

"33. Even so, what is fundamental F 
equality; not classification. What ° 
basic is equal’ opportunity, for each ac- 
cording to his ability, not artificial com- 


T The: Moynihan . Report and the 
Politics of Controversy Eds: Lee Rain- 
water and William L. Pancey, p. 49. 

(8) ‘The American Democracy’ Ma- 
grath, Cornwell and Goodman P. 18. ; 
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hedisation, using the mask of handicaps. 


_ partmantalisátion : and ‘institutional “apar-; 
fi e cannot contemplate as consistent. 


with Article 14 a clanish exclusivism 
based upon a particular university, with- 
out more. Alive to these major premises 
let us examine the merits of the charge 
of ‘admission’ discrimination in the pre~ 
sent case.- Justice Brennan, in a different 
social milieu, but with a spiritual-secular 
meaning which may not be lost op us, 
stated: (9) 


“Lincoln said this Nation .was ‘con- 
ceived in liberty and dedicated to the 
proposition that all men are created 
equal’, The Founders’ dream of a society 
where all men are free and equal has 
not been easy to realize. The degree of 
liberty and equality that exists today 
has been the product of unceasing strug- 
gle and sacrifice. Much remains to be 
done so much that the very institutions 
of our society have come under chal- 
lenge. Hence, today, as in Lincoln’s-time, 
a man may ask ‘whether (this) nation 
or any nation so conceived and so dedi- 
cated can long. endure’, It cannot endure 
if the Nation falls short on the guaran- 
tees of liberty, justice, and equality 
embodied in our . founding documents. 
But it also cannot endure if our pre- 
cious heritage of ordered liberty be al- 
lowed to be ripped apart amid the sound 
and fury of our time. It cannot endure 


if in individual cases the claims of social . 


peace and order on the one side and of 
personal liberty: on the other cannot be 
mutually resolved in the forum designat- 
ed by the Constitution. If that resolu- 
tion cannot be reached by, judicial trial 
in a court of law, it will be reached else- 
where and by- other means, and there 
will be grave danger that liberty, equa- 
lity, and the order essential to both will 
be lost”. 


‘Another national risk we run was sound- 
' ed in words of caution in Khosa’s case 
(1974).1 SCR 771 by a ae J: 
i he then was): 


ear eae let -us not evolve, through ini 
ee a extensions, a theory of clas- 
‘sification which may subvert, perhaps 
submerge, the precious guarantee of 
equality. -The eminent spirit of an ideal 
‘society is. equality and so we must not 


be left-to ask-in wonderment: what after- 


.-.all is the operational. residue of egini 
- and. equal opportunity’? in rgo mona 


with ‘the. majority. ‘opinion in Tinos pa 
= Allen’ 197 US‘ 337°°(1970) 77 0 A 
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‘34. Thus: the constitutional principles 
and- limitations are clear and the’ norms 
are blighted by the precedents’ but their 
application to the specific situation is an 
exacting task. The burden, when: pro- 
tective discrimination promotional of 
equalisation is pleaded, is on the. party 
who seeks to justify the ex facie devia- 
equality. What has the Delhi 
University stated here? The learned At- 
torney General frankly admitted that 
student agitation, without more, could 
not validate ‘reservation’ and that ex- 
cessive reservation was an. obvious in- 
equality. . Nor, indeed, is it a good plea 
that illegal reservation is being practised 
by other universities and the Delhi Uni- 
versity is forced to act illegally in: self- 
defence. Lawlessness, under our system, 
is corrected by the law, not by counter- 
lawlessness. So it is strange for. the 
Delhi University to say our disorderly 
behaviour is orderly because other uni- 
versities behave. similarly. Once these 


misguided defences of direct . action by 


students or reprisals. against other. uni- 
versities are brushed aside, we come to 
grips with the real issues. Is. there cir- 
cumstantial justification for - constitu- 
tinalising the reservation. strategy, ~ espe- 
of 70% plus?. 

35. The case for reservation argues itself 
once we establish an operational relation- 
ship between the benign basis of such 
classified quota or like preference and the 
object to be achieved viz, promotion -of . 
better opportunities to the deprived ca- 
tegories of students: or better supply: of 
medical service to neglected: regions. of 
our land. But the Delhi University, city 
or students, do not fit into the criteria. 


36. When a university- or other: in- 
stitution may usefully be made the in- 
strument for promotion of facilities for 
equal educational opportunity for a class 
or a region, the State may legitimately 
resort to institutionally classified reserva- 


' tion but Delhi fails to qualify. Again, 


the integral yoga of equality and excel- 
lence at the service of. society as already - 
stated, has another rider. In the higher ` 


- scales of specialised knowledge, be it art, > 


science or technology, superior perfor- 
mance must be accorded recognition, for 

a variety: of -considerations. .Who but 
humanity: suffers if a. rare genius,. with 
agreat flair for or mastery of a key . 


-branch of natural or social. science, is 
-> “férced to wither away by a rule of total . 


9. “Mr.” Justice “Brénnan’ - Soliciting: si 


resérvation for its own alumni and pro- - 
* gétiption--sf----éutsiders,-—by a. house -of . 
higher ‘Téarning? Can ‘unapproachability’, os 
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a cultural anathema now’ in India, attain 
respectability by being- labelled as 
‘reservation’? No. Therefore, a blanket ban 
which is the indirect result of a -wholesale 
reservation is constitutional heresay. 
There must be substantial social justice 
as raison d'etre for a high percentage of 
alumni ‘reservation. 


37. The argument urged in answer is 
that the doors for admission to post- 
graduate medical courses are almost com- 
pletely closed for Delhi graduates by all 
other universities. So, protective re- 
servation becomes necessary as the only 
hope of Delhi students for post-graduate 
studies. Those real-life factors which 
. show that Delhi graduates are denied de 
facto equality on a national scale by the 
exclusionism of other universities and 
that, therefore, they deserve sheltered 
equal opportunity in actuality by barri- 
ers of reservation of a high percentage of 
seats —-such being the University’s defence 
— must be made out and not merely 
-asserted, This contention deserves close 
examination, not summary rejection. 

38. The mechanics of merit measure- 
ment is simple. All applicants, whichever 
the University from where they have 
taken M.B.B.S. degree, must apply for 
a common entrance test, The yard-stick 


of merit is the marks obtained. There- - 
seats is allotted to - 


after 70% of the 
Delhi graduates and the balance 30% is 
selected from out of all the remaining 
applicants, Delhi graduates included. So 
much so, Delhi graduates get much more 
than 70% of the total seats, Although 
the stage of application of reservation 
may bear upon the effective quantum of 
advantage, the principal question is as to 
whether a minimum of 70%. for the Delhi 
graduate alone is not far too excessive, 
based ‘on extraneous agitational factors 
and ae contradicting Arts. 14 and 
15? 


39. If equality of opportunity - for 
every. person in the country is the con- 
stitutional guarantee, a candidate who 
gets more marks than another is entitled 
to preference for. admission. Merit must 
-lbe the test when choosing the best, ac- 
cording to this rule of. equal chance for 
equal marks. . This- proposition has grea- 
ter importance. when we reach the higher 
levels .of education like post-graduate 
courses.. After all, top.techonological ex- 
pertise..in any vital fleld like medicine is 
a nation’s human asset without which its 
advance. and development: will. be .stunt- 
‘ed. The‘role of-high grade skill. or. spe- 
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cial talent may be.less. at the lesser..le- 
vels of education, jobs and disciplines of 
social inconsequence, but-more: at .the 
higher levels of sophisticated skills and 
strategic employment. To devalue merit 
at the summit is to temporise with the 
the country’s development in the vital 
areas of professional expertise. In sci- 
ence and technology and other specialis- 
ed fields of developmental significance, 
to relax lazily or easily in regard to ex- 
acting: standards of performance may be 
running a grave national risk because in 
advanced medicine and other critical 
departments of higher knowledge, crucial 
to material progress, the people of India 


‘should not be denied the best the nation’s 
‘talent lying latent can produce. If the 


best potential in these fields is cold- 
shouldered for populist considerations 
garbed as reservations, the victims, in 
the long run, may be the people them- 
selves, Of course, this unrelenting strict- 
ness in selecting the best may .not-.be 
so imperative at other levels where. a 


' broad measure of efficiency may be.good 


enough and what is needed is merely to 
weed out the worthless. 


40. Coming to  brasstacks, deviation 
from equal marks will meet with appro- 
val only if the essential conditions ‘set 
out above are fulfilled. The class which 
enjoys reservation must be educationally 
handicapped. The reservation must be 
geared to getting over the handicap. The 
rationale of reservation must be in the 
case of medical students, removal of 
regional or class inadequacy or like dis- 
adyvantage.- The quantum of reservation 
should not be excessive or societally in- 
jurious, measured by the over-all com- 
petency of the end-product, viz. degree- 
holders. A host of variables influence the 
quantification of the reservation. But 
one factor deserves great emphasis. The - 


‘higher the level of the speciality the les- 


ger the role of ‘reservation. .Such being 
the pragmatics and dynamics of social 
justice and equal rights, let us apply the 
tests to the case on hand. 


41.. We are’ aware that eaen 
of merit is difficult and the methods now 
in vogue leave ‘so much to be -desired, 


‘that swearing by marks as measure of 


merit may even be stark superstition. 
But, for. want of surer techniques, we 
‘with entrance tests, 
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42. M. B. B. S. is a basic medical 
degree and insistence on the highest talent 
may be relaxed by promotion of back- 
ward groups, institution-wise chosen, 
without injury to public welfare. It pro- 
‘duces equal opportunity on a broader 
basis and gives hope to neglected geo- 
graphical or human areas of getting a 
chance to rise. Moreover, the better 
chances of candidates from institutions 
in negelected regions setting down for 
practice in these very regions also war- 
rants’ institutional ‘preference because 
that policy helps the supply of medical 
services to these backward areas. After 
all, it is quite on the cards that some 
out of these candidates with lesser marks 
may prove their real mettle and blos- 
som into great doctors. Again, merit is 
not measured by marks alone but by 
human sympathies. The heart is as much 
a factor as the head in assessing the social 
value of a member of the profession. Dr. 
Samuel Johnson put this thought with 
telling effect when he said: 


"Want of tenderness is want of parts 
and is no less a proof of stupidity than 
of depravity.” i 
We have no doubt that where the human 
region from which the alumni of an in- 
stitution are largely drawn is backward, 
either from the angle of opportunities 


for technical education or availability 
of medical services for the people, the 
rovision of a high ratio of reservation 


‘hardly militates 
mandate viewed in the 
‘social justice, | 


43. We have two weighty differentiat- 
ing factors here. . Delhi is in no sense 
an educationally or economically back- 
ward human region, measured against 


against the equality 
perspective of 


the rest of our country. The 
students of Delhi, who are likely 
to seek admission to medical colleges, 


belong to classes higher in the scale than 
in’ most parts 
earlier the presence of huge central ad- 
ministrative establishments and higher 
echelons of the public services, members 
in numbers of the political aristocracy, 
thanks to Delhi. being the seat of Parlia- 
ment, countless executives clustering 
around big business and industrial houses 
and offices and many educational, research 
and other institutions, professional or- 
ganisations, the Supreme Court, the High 
Court and theif natural human concomi- 
tants in the {upper socio-educational 
scale, make Delhi and the Delhi Univer- 
sity the cynosure of the privileged species 
in a land of under-privileged penury. 


Jagdish Saran v. Union of India 


of India: As explained . 


A. LR. 


Of course, like in any megalopolis of a 
developing country, slums and other 
symptoms of deprivation show up and 
the desperately poor denizens below the 
visibility line ubiquitously abound, But 
they are not the potential candidates for 
medical admission or service and cannot 
be used as ‘alibi’ for reservation, In what 
sense, regard being had to over-all 
Indian conditions, can it be said that 
Delhi or the Delhi University is back- 
ward or serves, through the medical col- 


leges of its University, the students who 


will settle down to alleviate suffering in 
that region? 


44, Secondly, and more importantly, 
it is dificult to denounce or renounce 
the merit criterion when the selection 
is for post-graduate or post-doctoral 
courses in specialised subjects, There is 
no substitute for sheer flair, for creative 
talent, for fine-tuned performance at 
the difficult heights of some discplines 
where the best alone is likely to blos- 
som as the best. To sympathise mawkish- 
ly with the weaker sections by select- 
ing sub-standard candidates, is to punish 
society as a whole by denying the pro- 


` spect of excellence say in hospital ser- 


vice. Even the poorest, when stricken 
by critical illness, needs the attention of 
super-skilled specialists, not humdrum 
second-rates, So it is that relaxation on 
merit, by overruling equality and quality 
altogether, is a social risk where the 
stage is post-graduate or post-doctoral. 


45. Of course, we should not exagge- 
rate this factor, Post-graduate studies are 
not all that great and demanding as to 
invite only geniuses, We cannot be scar- 
ed by glorifying merit nor be hypnotised 
by the cult of talent, seeing as we do, 
crowds of M. Ds, M. Ss and their foreign 
analogues, Nor, indeed, are the entrance 


-tests any but the feeblest yardsticks to 


measure innate capabilities, Is it not the 
wildest hostage to fortune to swear by 
marks alone which are ‘so freakish ard 
determined by a chancy variety of vari- 
ables? We find different modes of exa- 
mining faculties in different universities, 
commissions and countries and may, on 


closer scrutiny, pick holes in the scien- 


tific basis of our entrance. tests them- 
selves. We repeat all this only to stress 
the limitations on the current systera of 
selection so that we may not be swept 
off our feet by the elitist feeling that 
something sacred or scientific is being 
jettisoned for the sake of accommodating 
nitwits of backward regions institutions 
or classes when miarks are slightly slurr- 
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ed over, Even so, being realists, we go 
by existing methodology until better 
modes aré devised. ` 


46. In the light of - this discuasion 
about the know-how and know-why of 
reservations, - what are the conclusions 
that emerge vis a vis the Delhi gradu-. 
ates? Neither Delhi nor the Delhi Uni- 
versity medical colleges can be designat- 
ed as categories which warrant reserva- 
tion. But there-is one weighty circum- 
stance which must be in our remembr- 
ance. Reservation for Delhi graduates is 
not that invidious because, as stated in 
the beginning, the students are from fa- 
milies drawn from all over India. Not 
‘sons of the soil’ but sons and daughters 
of persons who are willy nilly pulled in- 
to the capital city for reasons beyond 
their control. This reservation is, there- 
fore, qualitatively different. 


47, There is another pathological cendi- 
tion affecting ‘medical admissions’ which 
Is at the back of the desperate ‘satya-~ 
graha’ of the students and this factor 
tilts the scales a preat deal. Counsel for 
the University, supported by fragmenta- 
ry material pointing to a pan-Indian tén- 
dency, argued that all the country round 
every university bangs, bars and bolts. 
the doors of medical admission to out- 
siders and if Delhi alone were to keep 
its doors hospitably ajar where are the 
Delhi graduates to go for higher studies 
if squeezed out by All-India competi- 
tion? If reservation is evil, the embargo 
everywhere must be lifted, lest evil 
should beget evil. So long as other uni- 
versities are out of bounds for. Delhi 
graduates, exposure to all-India compéti- 
tion becomes intense and prejudices their 
chances. This indirect, real yet heavy 
handicap creates an under-current of dis- 
crimination and cannot be wished away 
and needs to be antidoted by some per- 
centage of reservation or other legitimate 
device, 

48. Another consideration which justi- 
fies some measure of reservation: is the 


desire of students for institutional conti-- - 


nuity in education. Parents, pupils and 
teachers will usually prefer such conti- 
nuity and it has its own value, 


49. We recognise that institution-wise 
reservation is constitutionally. circum- 
scribed and may become ultra vires. if 
recklessly resorted to. But even 


such rules, until revised by com- 
petent authority or struck down 
judicially, will rule. the roost. 


That is why we have to concede 
that until the signpost of ‘no admission 
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for outsiders’ is removed from other uni- 
versitites and some fair percentage of 
seats -in other universities is. left for open 
competition the Delhi students cannot be 


' made martyrs of the Constitution, >° 


50. Even so, ‘reservaion’ must be ad- 
ministered in moderation, if it is to be 
constitutional. Some central technical in- 
stitutions like the All India Institute of 
Medical Science, Delhi and Chandigarh 
and the Pondicherry Medical. College 
have a much smaller fraction. Their cir- 
cumstances may be different and we do 
not have the full facts, neither side hav- 
ing furnished more than fragments. Judi- 
cial surmise is too weak to be of deci- 
sional certainty. For reasons we have 
assigned 70% plus is too high at the 
post-graduate level in the half-proved 
circumstances. But we stop short of in- 
validating the rule because the facts are 
imperfect, the course has already started 
and the court must act only on sure 
ground, especially when matters of 
policy, socio-educational investigation and 
expert evaluation of variables are in- 
volved. Judges should not rush in where 
specialists fear to tread. We spare the 
impugned regulation even though we are, 
prima facie, sceptical about the vires 
thereof, To doubt is not enough to de- 
molish. When fuller facts are placed, the 
court will go into this question more con- 
fidently. 


51. While reluctantly repelling the 
challenge of the petitioner we think two 
directions must be made in this case. If 
70% reservation is. on the high side and 
the petitioner is hopefully ‘near ‘admis- 


‘ sion’ going by marks and reservation, it 


is but just that he is given a chance to 
do his post-graduate course. Indeed, his 
coming to Delhi itself was a compulsion 
beyond his control, as we have noted 
earlier. 


52. The petitioner, sits by marks, 
deserves admission to the post-graduate 
degree course although he is now in the 
post-graduate diploma course. So we di- 
rect him to be admitted to the degree 
course this year, if the rules of attend- 
ance etc, do not stand in the way and 
the Medical Council makes an exception 
by agreeing to addition of one seat as a 
special case for this year. 


53. More importantly, we direct the 
University forthwith — not later than 
two months from to-day — to appoint a 
time-bound committee to investigate in 
depth the justification for and the quan- 
tum of reservation at the post-graduate 
level from the angle of equality of oppor- 
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tunity. for every Indian but taking into 
-consideration other. constitutionally rele- 
vant criteria we have indicated in this 
judgment. That committee will study 
facts and figures and the reservation rea- 
lities of other universities and make re- 
commendations on the question .of uni- 
versity-based reservations and allied: as- 
pects as well as the modus operandi for 
implementation. The Committee will be 
richer if it has a constitutional expert 
and a representative of the Indian Medi- 
cal Council on it. Its report shall be con- 
sidered by the University as soon as may 
be, so that, if possible, the admissions 
for next year may be governed by the 
revised decisions of the concerned organs 
informed by that Committee? 

54. We are disturbed by the tendency 
to wall off each university as an insulat- 
ed island of education, mindless of the 
integrated unity and equal opportunity 
which are an inalienable part of our con- 
stitutional value system. There is good 
reason for reservation in many cases but 
the promiscuous, even profligate applica- 
tion of an exception as a rule of educa- 
tional life by forward.cities and univer- 
sities will boomerang on the nation -in 
the long run, The Union of India has a 
special responsibility to ensure that ‘in 
higher education provincialism does not 
erode the integrity of India. Who lives if 
India dies, is a‘ poignant interrogation 
_ with cultural projections in many dimen- 
sions which our administrators are not, 
we hope, innocent of! Mutations in reser- 
vations in other universities need not 
await litigation but can be undertaken 
before the court process is set in .motion. 
The dialectic of constitutional protection 
in the dynamic context .of equality in a 
developing country has been presented 
by us at some repetitive length so that 
the voyage of re-thinking may not suffer 
from navigational errors. a 

55, The Indian Medical ‘Council is the 
statutory body at the national level 
whose funcional obligations include set- 


ting standards for as’ well as regulation - 


and coordination of medical education. 
‘What with a growing number of univer- 
sities with divergent settings, standards 
and goals and a motely crowd of students 
with diverse academic and social back- 
grounds and ambitions, the prescription 
and invigilation of flexible yet principled 
norms regulating the entrance into medi- 
cal courses and training of medical gra- 
duates at various levels of specialization 
are a demanding and dynamic task. The 
I M. A. cannot be a silent spectator or 
a -static instrument but must initiate, 
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activist fashion, steps~to make Indian 
medical education a meaning asset to the 
nation’s healing and hospital resources: 
and a discipline with broad uniformity 
and assured standgrd. The Central Gov- 
ernment, witness to a deteriorating situ- 
ation, cannot but act to negate the con- 
fusing trend of fall in quality and con-. 
flict among universities, 

56. We may wind up by articulating ` 
the core thought that vitalises our ap- 
proach, Anyone who lives inside India 
ean never be considered an ‘outsider’ in 
Delhi. The people in the States are 
caught in a happy network of mutuality, 
woven into a‘lovely garment of huma- 
nity, whose warp and woof is India, This 
is the underlying fundamental of the 
preambular resolve registered. in our 
National Parchment. So we insist that 
blind and bigoted local patriotism in 
xenophobic exclusivism is destructive of 
our Freedom and only if compelling con- 
siderations of gross injustice, desperate 
backwardness and glaring inequality de- — 
siderate such a purposeful course can 
protective discrimination gain entrance. 
into the portals of college campuses, The 
Administration has a constitutional re-- 
sponsibility not to be a mere thermo- 
meter where mercury rises with populist 
pressure but to be thermostat that trans- 
forms the mores of groups to stay in the 
conscience of the nation, viz. the Consti- 
tution, = 

57. We dispose of the. petition with 
these twin directions leaving the parties 
to suffer. their costs. o 


R. S. PATHAK, J. (Concurring) :— 
I have had the benefit of reading the 
judgment prepared by my learnéd bro- - 
ther V. R. Krishna Iyer and‘ while I 
agree with him that the writ petition 
should be dismissed, I propose to state 
my own reasons. 


59. The validity of a reservation of 
70% of the seats in the post-graduate 
classes by the Delhi University in favour 
of its own medical graduates .is assailed 
in this writ petition. The basis of the 
reservation is the consideration that the 
candidate for admission to the post-gra- 
duate classes is a medical graduate of 
the same University. No question of 
backward classes, scheduled castes and 
scheduled tribes, is involved. | Criteria 
pertinent: to reservation concerning them 
are, it seems to me, not relevant at all 
Nor strictly is the test requiring a terri- 
torial nexus — the University does not: 
insist that the candidate should hail from 
any particular region or State for the. 
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purpose of the 70% ‘reservation. The 
relationship is entirely institutional — 
those -who have graduated . from the 
medical colleges run by the Delhi Uni- 
versity are favoured for admision- to the 
post-graduate classes. In my opi- 
nion; there is - sufficient -validity 
in -that consideration. . It is not 
beyond reason that a student who 
enters a medical college for bis 
graduate studies and pursues them for 
the requisite period of years should pre- 
fer on graduation to continue in the same 
institution for his post-graduate studies. 
There is the strong argument of conve- 
nience, of stability and familiarity with 
an educational environment which in 
different parts of the country is subject 
to varying economic and psychological 
pressures. But much more than conveni- 
ence is involved. There are all the ad- 
vantages of a continuing frame of educa- 
tional experience in the same educational 
institution. It mrust be remembered that 
it is not an entirely different course of 
studies which is contemplated; it is a 
specialised and deeper experience in 
what has gone before. The student has 
become familiar with the teaching tech- 
niques and standards of scholarship, and 
has adjusted his responses and reactions 
accordingly. The continuity of studies en- 
sures a higher degree of competence in 
the assimilation of knowledge and expe- 
rience. Not infrequently some of the same 
staff of Professors and Readers may lec- 
ture to the post-graduate classes also. 
-Over the under-graduate years the 
teacher has.. come to understand the 
particular needs of the student, where 
he excels and where he needs an especial 
encouragement in the removal of defici- 
encies. In my judgment, there is good 
reason in an educational institution ex- 
tending a certain degree of preference to 
its graduates for admission to its post- 
graduate classes. The preference is based 
on.a reasonable classification and bears a 
just relationship to the object of the edu- 
cation provided in the post-graduate 
classes. The concept of equality codified 
im our constitutional system is not vio- 
lated. It has been said sometimes that 
classification contradicts equality. To my 
mind, classification is a feature of the 
-very core of equality. It is a vital con- 
cept in ensuring equality, for those who 
are similarly situated alone form a class 
between themselves, and the classification 
is not vulnerable to challenge if its con- 
stituent basis is reasonably related to 
achieving the object of the -concerned 
law. An institutional preference of the 
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kind considered here does not ‘offend the 
constitutional guarantee of equality. 


60. But the question really is: Is the 
degree of reservation excessive? Is 70% 
too much? ‘Too excessive a reservation 
could result in preference to. graduate 
candidates of severely. limited aptitude 
and competence over meritorious candi- 
dates from other institutions whose ex- 
clusion could result in aborting a part 


of our national talent. The determining 


factor, it appears to me, is- the measure 


“of reciprocity, prevailing between the 


different educational institutions in India 
regarding the availability of admission to 
graduates of other institutions. It can 


‘hardly be supposed that if the medical 


graduates of the Delhi University are 
shut out from adequate consideration for 
admission to the post-graduate courses of 
other institutions merely because they 
did not graduate from those institutions 
they should not think it unjust that the 
hospitality .of their own University to 
outside médical graduates leaves insuffi- 
cient provision for them. Not to be able 
to take post-graduate studies at all im- 
plies thé termination of their medical 
studies. This is a problem which can be 
tackled only on a national level, with all 
Universities and other medical institu- . 
tions coming together around a common 
table with the object of fashioning out 
a mutual reasonable quota reservation. A 
wise and far-sighted exercise, eschewing 
narrow parochial considerations, is called 
for. It is only by a joining of hands 
across the entire nation that a suitable 
and enduring solution can be evolved . 
and the turbulance which disturbs the 
student body set at rest. 


61. My learned brother has ceened 
to the considerable attraction which an 
educational institution in New Delhi ex- 
erts over students from other parts of 
the country. I confess I do not share the 
view entirely. So much, I think, depends 
on the choice of a -particular subject or. 
course of studies by the candidate. And 
medical courses are not all necessarily ` 
to :-be found only in New Delhi. They are 
located in other parts of India and some 
of those well-known centres of medical 
education have at least an equal repu- 
tation in certain flelds of specialised 


. study. I am reluctant to accept the pro- 


position that because New Delhi is the 
political, legislative and judicial capital 
of India, an education of quality is not 
to be found in other cities. Merely be- 
cause New Delhi is the new capital of 
Delhi does not justify a disproportionate| 
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treatment of the claim to equality on a 
national level made by its medical gra- 
 |duates. 

62. The question remains: Is a reser- 
vation of 70% excessive? We have tra- 
velled through the record, and I agree 
with my learned brother that the mate- 
rial is so scanty, fragmentary and un- 
satisfactory that we are prevented from 
expressing any definite decision on the 
point, Although we gave sufficient oppor- 
tunity to the parties, the requisite mate- 
rial has not been forthcoming. Whether 
or not a reservation of 70% was called 
for has not been established conclusive- 
ly. Indeed, there is hardly anything to 
show that the authorities applied their 
mind to a cool dispassionate judgment of 
the problem facing them. Popular agi- 
tation serves at best to arouse and pro- 
voke complacent or slumbering autho- 
rity: the judgment and decision of the 
authority must be evolved from strictly 
concrete and unemotional material rele- 
vant to the issue before it. Unfortunate- 
ly, there is little evidence of that in this 
case, For that reason, I join my learned 
brother in the directions proposed by 
him 


. 63. The petitioners have raised other 
contentions also, principally resting on 
the allegation that the University of 
Delhi is a centrally administered institu- 
tion, but I see no force in those submis- 
sions, 


rections proposed by my learned brother 
the writ petition is dismissed and the 
parties shall bear their own costs. 


Order accordingly. 
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M. R. Mini (Minor) represented by her 
guardian & father M. P. Rajappan, Peti- 
tioner v. State of Kerala and sa 
Respondents. 

Constitution of India, Arts. 14 and 32 
—Admission to medical college — Classi- 
fication for purpose of quota — Scheme 
— It is unversity-wise and not territory 
isSue, 

The petitioner, an aspirant for admis- 
sion to the M. B. B. S. course in one or 
other of the medical colleges in Kerala, 
failed to qualify for selection from the 
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64, Accordingly, subject to the two di- 
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Kerala University pool, not having se- ` 
cured high enough marks, and failed to 
fall within the Calicut University pool, 
not having been a student of that Uni- 
versity. What was urged, as a claim for 
inclusion was that had she been treated 
as a Calicut University student her 
marks would have been sufficient to gain 
admission and since she belonged to the 
Malabar region which is broadly served 
by the Calicut University, she should be 
given the benefit of Calicut University 
students and consequential admission — 
a mixture of district-wise backwardness 
and university-wise preference to reach 
the desired advantage. 


Held, that the claim could not be al- 
lowed, (Para 3) 


Under the acting scheme, the classi- 
fication for purposes. of quota is univer- 
sity-wise not territory-wise. Belonging to 
backward Calicut District is not the same 
as being an alumnus of the Calicut uni- ` 
versity. Maybe the State could have - 
classified candidates, | university-wise, 
backward region-wise or otherwise, sepa- 
rately or in any constitutionally: permis- 
sible combination, Court cannot concern 


` with the prospects of petitioner under any 


different admission scheme or reservation 
project. Mystic maybes are beyond juci- 
cial conjecture. Once it is held that the 
university-wise allocation of seats is 
valid the misfortune of the petitioner is 
damnum sine injuria, if that expression 
can be used in this context. Every ad- 
versity is not an injury. Judicial remedy 
cannot heal every wound or cure every 
sore since the discipline of the law keeps 
courts within its bounds. AIR 1980 SC, 
820, Ref. to. (Para 3) 
Cases Referred : Chronological Paras 
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‘Mr. P. Govindan Nair, Sr. Advocate 
(Mr. N. Sudhakaran, Advocate with him), 
for Petitioner; Mr. M. M. Khader, Sr. 
(Mr. V. J. Francis, Advocate 
with him), for Respondents, i 

KRISHNA IYER, J. :— The petitioner, 
an aspirant for admission to the M.B.B.S. 
course in one or other of the medical 
colleges in Kerala, has failed to qualify 
for selection from the Kerala University 
pool, not having secured -high enough 
marks, and has failed to fall within the 
Calicut University pool, not having been 
a student of that University. 


2. What is urged, as a claim for in- 
clusion, is that had she been treated as 
a Calicut University student her marks 
would have been sufficient to gain admis- 
sion and since she belongs to the Mala- 
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bar region, which is broadly served by 
the Calicut University, she should be 
given the benefit of Calicut University 
students and consequential admission — 
a mixture of district-wise backwardness 
and unversity-wise preference to reach 
the desired advantage. 

3. We cannot agree. Under the exist- 
ing scheme, the classification, for pur- 
poses of quota is University-wise, not 
territory-wise. Belonging to backward 
Calicut District is not the same as being 
an alumnus of the Calicut University. 
Maybe, the State could have classified 
candidates university-wise, backward re- 
pion-wise or otherwise, separately or in 
any constitutionally permissible combina- 
tion. We are not here concerned with 
the prospects of the petitioner under any 
different admission scheme or reservation 
project. Mystic maybes are beyond judi- 
cial conjecture. Once we hold that the 
university-wise allocation of seats is 
valid the misfortune of the petitioner is 
damnum sine injuria, if we may use 
that expression in this context. Every 
adversity is not an injury. Judicial 
remedy cannot heal every wound or 
cure every sore since the discipline of 
the law keeps courts within its bounds. 


4, We do not preclude the State from 
taking any other pragmatic formula of 
evolving any selection calculus, constitu- 
tionally permissible, so as to promote 
equality against the backdrop of social 
justice. Indeed, we have, by our judg- 
ment in Dr. Jagadish Saran v. Union of 
India AIR 1980 SC 820, explained the 
parameters, the criteria and the correct 
measures which must be initiated to 
marry equality to excellence, solemnised 
constitutionally, 

5. Too long has the State been seek- 
ing ad hoc solutions and improvising re- 
medies where comprehensive studies and 
enduring recipes are the desideratum. To 
keep the education situation uncertain 
across the nation and the fate of students 
of higher education tense or in suspense 
‘with annual challenges in court or agi- 
tational exercises in the streets is dange- 
Tous procrastination fraught with nega- 
tive results where a creative undertaking 
of responsibility to find an enduring an- 
swer to a chronic problem is the mini- 
mum that the country expects of the 
= concerned State instrumentality. 

6. We dismiss this petition subject to 
the observations we have made above, 
leaving it to the Kerala State and its 
Universities not to contribute to the liti- 
gative nursery of medical candidates but 
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S: C. 839 


to face the task of shaping a firm policy 
governed by constitutional gudennes; not 
other. pressures, 

7 Petition dismissed, 





AIR 1980 SUPREME COURT 839 
`- (From: Kerala) 


N. L. UNTWALIA AND 
R. S. PATHAK, JJ. . 

Special Leave Petn. (Civil) Nos. 354- 
875 of 1977, D/- 12-10-1979. 

The Deputy Commissioner of Agricul- 
tural Income-tax and Sales Tax (Law) 
Board of Revenue (Taxes), Ernakulam, 
Appellant v. The Aluminium Industries 
Ltd., Kundara, Respondent. 

Central Sales Tax Act (1956), Ss. 2 (j), 
§ and 8-A — Taxable turnover — Deter- 
mination of — Trade discount allowed 
to dealers not to be included. 


A trade discount allowed on the cata- 
logue prices by the assessee to its dealers 
who are required in turn to sell the goods 


-at the catalogue prices could not be in- 


cluded in determining the taxable turn- 
AIR 
1980 SC 609, Foll (Para 2) 
Cases Referred: ` Chronological Paras 
AIR 1980 SC 609: 1980 Tax LR 1601 2 
(1975) 35 STC 84: 1974 Tax LR 2224 

(Orissa) 2 


- PATHAK, J.— Special leave to appeal 
granted. , 
ORDER ON THE APPEALS 
These appeals raise the question whe- 
ther for the purpose of determining 
the taxable turnover for assessment un- 
der the Central Sales Tax Act, 1956, the 
sale price must be computed by includ- 
ing the amount allowed by way of trade 


‘discount. 


2. The assessee effected sales of goods 
to its dealers and allowed a trade dis- 
count on the catalogue price to cover 
the expenses incurred by the dealers 
and permit a margin of profit to them. 
The dealers were required to sell the 
goods at the catalogue price. For the as- 
sessment years 1980-61 to 1963-64, the 
High Court of Kerala has held. that the 
amount allowed as trade discount could 
not be included in the taxable turnover. 
It has- relied on Orient Paper Mills v. 
State of Orissa, (1975) 35 STC 84 (Orissa). 
For the reasons contained in our judg- 
ment delivered today in the Dy. Commr. 
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“ absence of such Regulations, 
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(Taxes), Ernakulam v. Advani Coorli- 
kon (P.) Ltd., Trivandrum, (Reported in 
AIR 1980 SC 609), we are of opinion that 
the High Court is right. > 
3. The appeals are dismissed with 
costs. Cost to be in one set only. 
Appeals dismissed. 


. AIR 1980 SUPREME COURT 840 
~ (From: Allahabad)* 
. R. S. SARKARIA AND 
O. CHINNAPPA REDDY, JJ. 
Civil Appeal No. 274 of 1970, D/-.16-1- 


` 1980 


The Managing Director, U. P. Ware- 
housing Corporation and others, Appel- 
lants v. Vij ayo Narayan Vajpayee, Re- 
spondent. 

(A) Constitution of India, Art. 12 — 
U. P. State Warehousing Corporation — 
It is an “authority”. 


<U. P. State Warehousing Corporation 
is constituted under the Madhya Pradesh 
State Warehousing Corporation Act (28 
of 1956), which was subsequently replac- 
ed by the Madhya’ Pradesh Act 58 of 
1982. It is a statutory body wholly con- 
trolled and managed by the Government. 
The -Corporation is therefore ‘authority’ 
within the meaning of Art. 12 of Con- 
stitution. (Para 13) 


: (B) Constitution of India, Arts..226 and 
311 — Dismissal of employee of U. P. 
Warehousing Corporation in total breach 
of rules of natural justice — Illegal. 
Even if at the time of the dismissal of 
respondent-employee of U. P. State 
Waréhousing Corporation, the statutory 
regulations had not been framed or had 
“not. come into. force, then also,.the ` em- 
ployment of the respondent was. public 
employment and the’ statutory .body, -the 
employer could not terminate the ser- 
vices of its employee without due en- 
quiry in accordance with the ‘statutory 
` Regulations, if any in force, or in the 
in accord- 
ance with the. rules of natural. 
‘Such an enquiry into ao conduct of a 
public employee is of quasi-judicial 
_ character: - The. Court would. therefore, 
presume the existence of a duty on the 


part of the dismissing.. authority . to ob- ` 


serve the. rules of natural justice, and to 


(All). 
“BX/Ox/Ase4/0/CWa » 


ory 


' U, P, Warehousing Corpn.. 
of Sales ‘Tax (Law), Board of . Revenue. 


v, Vijay’ Narayan 


justice, 


‘duced: before the tribunal. 
termination of his- employment the work- 
...man/employee was . gainfully: employed 
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act in accordance with the -spirit of Re- 
gulation 16, which was then on the.anvil 
and came into force shortly after-.. the 
impugned dismissal. The -rules of natu- 
ral justice in the circumstances of -the 
case, required that the respondent should 
be given a reasonable opportunity to 
deny his guilt, to. defend himself and, to 
establish his innocence which means,, and 
includes an opportunity to cross- ex- 
amine the witnesses relied upon by the 
appellant-Corporation and an opportu- 
nity to lead evidence in defence of the 
charge .as‘also a show-cause notice for 


the proposed punishment. (Para 14) 
' (C) Constitution of India, Art. 311 — 
Departmental enquiry —— When com- 


mences, 


A regular departmental enquiry es 
place only after the charge-sheet is 
drawn up and served upon the delin- 
quent and the latter’s explanation is 
obtained. (Para 14) 


(D) Constitution of India, Art. 226 — 
Dismissal of employee found to be illegal 
— Direction for payment of fall back- 
wages — Not proper. Spl. Appeal No. 4 
of 1967, D/- 6-8-1969 (All), Partly Re- 
versed, l 

In matters of employment,, while Nees 
ercising its supervisory jurisdiction. un- 
der Article 226 of the Constitution, over 


. the orders and quasi-judicial proceeding 


of an administrative authority—not being ` 
proceeding under the _ industrial/labour 
law before an industrial labour tribunal— 
culminating in dismissal of the emplo- 
yee, the High - Court should ordinarily, 
in the event of the dismissal being found- 
illegal, simply quash the same and. should 
not further give a: positive direction. . for 
payment to the employee full back- wages 
(although as a consequence of the annul- 
ment of the dismissal, the position as it 
obtained: immediately before the. dismis- 
sal is restored); such peculiar powers can 
properly be exercised in a case where the 
impugned adjudication -or award. „has 
been given by an Industrial Tribunal or 
Labour Court. Whether a workman .-or 


. employee of a statutory authority.. should 
‘be reinstated: in public employment with 
- or without full back wages, is a question 


of fact depending -on evidence to be. pro- 
Tf after the 


elsewhere, that is one. of the - important 
‘factors to-be considered. in determining 
. Whether or not :the reinstatement- -should > 


Ji l 5 be: with’ full back wages..and-.with onti- 
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nuity of employment: ‘Spl. Appeal No. 4° 


of 1967, D/- 6-8-1969 (All), Partly -` Re- 


versed. (Paras: 18, 19) 
‘Cases Referred: Chronological Paras 
AIR 1979 SC 1628 15, 16, 20 


(1975) 3 SCR 619: AIR 1975 SC. 1331: 
1975 Lab IC 881 8, 10, 14, 21 
(1973) 3 SCR 348: AIR 1973 SC .855: 
1973 Lab IC 453 7, 11 
‘AIR 1971 SC 1828: 1971 Lab IC 1129 11 
(1971) 1 WLR 1578: (1971) 2 All ER 1278, 
Malloch v. Aberdeen Corpn. «AS 
(1970) 2 SCR 250: AIR 1970 
1970 Lab IC 1044. 7, 8, 10, 11 
(1966) 3 SCR 40: AIR 1966 SC 1364 11 


. Mr. M. N. Phadke, Sr. Advocate (Mr. 
Naunit Lal, Advocate with him), for Ap- 
pellants; Mr. A. K. Sen, Sr. Advocate 
(M/s. E. C. Agarwal, R. Sathish and V. K. 
Pandita, Advocates with him), for Respon- 
dents. 


SARKARIA, J.:— Uttar Pradesh. State 
. Warehousing Corporation (for short, the 
Corporation), has preferred this appeal 
-by special leave against an appellate 
. judgment, dated August 6, 1969, of a Di- 
vision Bench of the High Court of Alla- 
habad. It arises out of these facts: 

2. V. N. Vajpayee, respondent herein, 
was employed as a Warehouseman with 
-the Corporation and at the relevant time 
was posted at the Kanpur Warehouse. 
‘There was a complaint of theft, misap- 
propriation of stocks and various other 
irregularities against the respondent. A 
preliminary inquiry was held by the 
Managing Director of the Corporation 
and charges were framed against him and 
served upon him on November 28, 1960, 
requiring him to submit his explanation 
and to indicate the evidence, if any. On 
receiving the charge-sheet, the - respon- 
‘dent addressed a communication, request- 
' ing the Managing Director to furnish 
him with certain papers, which were ac- 
cordingly furnished. Thereafter, the re- 
' spondent submitted his explanation on 
January 19, 1961. In this explanation, he 
specifically demanded that he wanted to 
cross-examine certain witnesses, the par- 
~ ticulars of which were mentioned by him. 
He further gave the names and particu- 
lars of certain other. witnesses,..- stating 


that he wanted to examine. them, in de- — 


fence. Nothing happened thereafter till 
~ April 18, 1961, on which date the Manag- 


“ ing Director passed an order dismissing ° 


the respondent from service with. effect 


- a demand was.made from the | respon- 
. dent, requiring him to remit a’sum -of 
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Rs. 549.61 due to the Corporation -on ac- 
count of certain commodities said. tọ 
have been misappropriated by the re- 
spondent on account of short realisation 
of storage charges by him. 


3. The respondent then filed a Writ 
Petition (No. 87 of 1962) under Art. 226 
of the Constitution, in the High Court 
praying for a writ of certiorari to quash 
the order of his dismissal on the ground 
that it was violative of the principles of 
natural justice, inasmuch as he had not 
been given an opportunity to cross-ex- 
amine the witnesses and to establish his 
innocence. He further prayed for a di- 
rection that the Corporation be restrain-~ 
ed from recovering the sum of Rs. 549. 81 
from him. ` 


4. In the counter-affidavit, the appa- 
lants stated that the respondent had ad- 
mitted certain material facts during ` the 
preliminary inquiry and had also cross- 
examined the witnesses. It was further 
urged that there was no regulation pro- 
vided for conducting an inquiry in a par- 
ticular manner and, therefore, the re- 


. medy of the respondent was by way of 


a suit and he had no locus standi to in- 
voke the extraordinary jurisdiction of 
the Court under Article 226 of the Con- 
stitution. It was further pleaded that the 
writ petition was delayed and should 
ee been thrown out on that Score; 


5 The writ petition was Reged. by a 
learned single Judge of the High Court, 


‘who dismissed it, holding that the Cor- 


poration was not required to act in a 
quasi-judicial manner and that the .pro- 
visions of Article 311 of the Constitution 
were not applicable to the facts of the 
case, 


6. Aggrieved, the respondent carried 
a special appeal to a Division Bench of 
the High Court, which has reversed: the 
judgment of the learned. single Judge, 
and has held that the Corporation was 
required to act in a quasi-judicial man- 
was 
maintainable. The Division Bench- re- 
manded the case ‘for a- decision on merits. 
After the remand, the learned single 
Judge by his judgment, dated December 
7, (1966, allowed the writ petition holding 
that the principles of natural justice 
had: been violated. He, therefore, quash- 
ed the order of: the respondent’s dismis-~ 


Sal, but refused to grant an injunction 
' from the: date of his suspension. Later on, 


restraining the appellant from realising 


-Rs. 549.61 from the respondent.. The’Cor- 


poration again preferred -a Special .. Ap- 
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peal No. 4 of 1967 to a Division Bench 
of the High Court; which dismissed that 
appeal by a judgment, dated August 6, 
1969. Hence this appeal by the Corpora- 
tion. 

7; The main contention of the learned 


‘counsel for the appellants is that at the 


t 


relevant time, Regulation 16 providing 
for an enquiry and giving an opportunity 
to the employee had not come into 
force; consequently, the respondent had 
no statutory status and had therefore no 
locus standi to maintain the writ petition. 


It is submitted that the only remedy of . 


the respondent was to file a suit for dam- 
ages on account of his alleged wrongful 
dismissal. Support for this contention has 
been sought from a decision of this 
Court in Executive Committee of U. P. 
State Warehousing Corporation Ltd. v. 
Chandra Kiran Tyagi, (1970) 2 SCR 250. 
Reference has also been made to Sirsi 
Municipality v..Cecelia Kom Francis 
Tellis, (1973) 3 SCR 348. 


8 On the other hand, Shri A. K. Sen, 
appearing for the respondent, submits 
that since the decision of this Court in 
U. P. State Warehousing Corporation 
(ibid), the law has undergone a change. 
It is pointed out that the appellant is a 
Corporation constituted under a statute 
and is owned and controlled by the State 
Government and its employees, therefore, 
have a statutory status. It is argued that 
even in the absence of Regulation -16 
providing for a departmental enquiry, 
the appellant was bound to hold an en- 
quiry and to give in compliance with 
the rules of natural justice, full and fair 
opportunity to the respondent to defend 
himself and repel the charges levelled 
against him. It is maintained that such 
an opportunity was denied to him þe- 
cause he was not allowed to examine 
witnesses cited by him, in defence. Re- 
ference in connection with the proposi- 
tion propounded has been made to Sukh- 
dev Singh v. Bhagatram Sardar Singh 
Raghuvanshi, (1975) 3 SCR 619. 

9. We will first notice Chandra Kiran 
Tyagi’s case, which is the sheet-anchor 
of the appellants’ ar arguments. The facts 
of that case were somewhat similar. 


_ Tyagi was a Warehouseman in the em- 


ployment of the U. P. State Warehousing 
Corporation Limited. After receiving 
Tyagi’s explanation, the Enquiry Officer 
did not take any evidence in respect of 
any charge. Instead, he met various per- 
sons and collected information, and gave 
his findings on the various charges on the 
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basis of the enquiries made by him and 
the records. Even the information so. col- 
lected was not put to Tyagi. On the basis 
of those: findings of the Enquiry Officer, 
Tyagi was dismissed from service. Tyagi 
filed a suit challenging his dismissal. He 
prayed for a declaration for reinstate- 
ment on the ground that the relationship 
was one of personal service. Speaking 
through Vaidialingam, J. this Court held 
that a declaration to enforce a contract 
of personal service will not normally be 
granted. It was noted that there are 
three exceptions to this rule: (i) appro- 
priate cases of public servants who have 
been dismissed from service in contra- 


- vention of Article 311, (ii) dismissed wor- 


kers under industrial and labour law, 


- and (ii) when a statutory body has act- 


ed in breach of a mandatory obligation 
imposed by a statute. It was further held 
that though the impugned order was 
made in breach of the regulation’ con- 
trary to the terms and conditions of the 
relationship between the appellant (em- 
ployer) and the respondent (employee), 
but, it would not be in breach of any 
statutory obligation, because, the Act 
does not guarantee any statutory status 
to the respondent; nor does it impose 
any obligation on the appellant in such 
matters. Therefore, the violation of Re- 
gulation 16 (3) as alleged and established 
in that case, could only result in the 
order of dismissal being held to be. 
wrongful, and in consequence, making 
the appellant liable for. damages, but 
could not have the effect of treating the 
respondent as still in service or Snes 
him to reinstatement. 


10. The authority of the eats in 


'Tyagi’s case, to the effect, thdt an em- 


ployee of such a statutory body even if 
it be owned and managed by the Gov- 
ernment does not enjoy a statutory sta- 


tus, appears to have been eroded by the 


later decisions of this Court, particular- 
ly the pronouncement in Sukhdev Singh’s 
case (ibid). Thè statutory bodies in that 
case were: Oil and Natural Gas Commis- 
sion, Industrial Finance Corporation and 
Life Insurance Corporation. All the three 
bodies were created under separate sta- 
tutes enacted by the Central Legislature. 
It was clear from the Oil and Natural 
Gas Commission Act, 1954, that the Com- 
mission created by it, acts as an agency 
of the Central . Government. Similarly, 
by virtue of the Industrial Finance Cor- 
poration Act, 1948, the Finance Corpora- 
tion is under the control and manage- 


ment of the Central Government. The 
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Life Insurance Corporation is similarly 
owned and managed by the Government 
and can be dissolved only by the Govern- 
ment in view of the provisions of the 


Life Insurance Act, 1956. All the three - 


statutes constituting the three statutory 
corporations enabled them to make re- 
gfulations which provide, inter alia, for 
the terms and conditions of employment 
and services of their employees. Ques- 
tions arose, (i) whether the regulations 
have the force of law, and (ii) whether 
the -statutory corporations are ‘State’ 
within the meaning of Article 12 of the 
Constitution? Ray, C. J., 
himself and Chandrachud and Gupta JJ., 
held that the regulations framed by these 
statutory bodies for the purpose of de- 
fining the duties, conduct and conditions 
of its employees have the force of law. 
The form and content of the contract 
with a particular employee is prescrip- 
tive and statutory. The notable feature is 
that these statutory bodies have no free 
hand in framing the conditions and terms 
of service of their employees. They ` are 
bound to apply the terms and conditions 
as laid down in. the regulations. These re- 
gulations are not only binding on the 
authority but also on the public. They 
give the employees a statutory status and 
impose obligations of the statutory au- 
thorities, who cannot deviate from the 
conditions of service, | 


‘11. It was further made clear that an 


“ordinary individual, in the case of mas- 


ter and ‘servant contractual relationship, 
enforces breach of contract, the remedy 
being damages because’... personal service 
is not capable of enforcement. In the 
case of statutory bodies, however, there 
is. no personal element whatsoever be- 
cause of the impersonal character of the 
bodies. In their case, the element of 
public employment and service and the 
support of statute require observance of 
rules and regulations. At page 634 of the 
Report, the learned Chief Justice signi- 
ficantly reiterated that “whenever a 
man’s rights are affected by decision taken 
under statutory powers, the Court would 
presume the existence of a duty to ob- 
serve the rules of natural justice and 
compliance with rules and _ regulations 
imposed by statute.” The Court then re- 
ferred to U. P. Warehousing Corporation 
and Indian Airlines Corporation cases, 
(1970-2 SCR 259 and AIR 1971 SC 1828) 
and held that these decisions were in 
direct conflict with an earlier decision of 
this Court in Naraindas Barot v. Divi- 
sional Controller, STC (1966) 3 SCR .40 & 
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. employment of the respondent was pub- 


 8.C. 843 


were wrongly decided. The Court follow- 
ed the decision in Sirsi Municipality 
(ibid). : 


12. Mathew J. in his separate but. con- 
curring: judgment, pointed out how the 
concept of the State has undergone dras- 
tic changes in recent years. A State is 
an abstract. entity and can act only 
through the instrumentality or agency 
of natural or juridical persons. With the 
advent of a welfare State the framework 
of civil service administration became 
increasingly insufficient for handling the 
new tasks which were often of a specia- 
lised and highly technical character. For 
this reason, a policy of public administra- - 
tion through separate Corporations which 
would operate largely according to busi- 
ness principles and be separately account- 
able, was evolved. Such publie corpora- 
tions constituted under enactments, be- 
came a third arm of the Government. 
The employees of public corporation are 
not civil , servants. In so far as publie 
corporations fulfil public tasks on behalf 
of Government, they are public autho- 
rities and, as such, subject to control by 


_ Government. The public corporation be- 


ing a creation of the State is subject to 
the constitutional limitation : as the State 
itself. 


13. The Court thus with a agai 
of 4-1 held that the statutory bodies 
then under consideration were ‘autho- 
rities’ within the meaning of Article 12 
of the Constitution and though their em- 
ployees were not servants of the Union 
or of a State, yet they had a statutory 
status. 


14. The appellant is a Corporation 
constituted under the Madhya Pradesh 
State Warehousing Corporation Act (28 
of 1956), which was subsequently replac- 
ed by the Madhya Pradesh Act 58 of 1962. 
It is a statutory body wholly controlled 
and managed by the Government. I 
status is analogous to that of the Corpo- 
rations which were under, consideration 
in Sukhdev Singh’s case (ibid). The ratio 
of Sukhdev Singh’s case, therefore, 
squarely applies to the present case. Ev 
if at the time of the dismissal, the sta- 
tutory regulations had not been framed 
or had not come into force, then also, the 








absence of such Regulations, in accord- 


844: S. C. 


‘fance-with the rules of natural justice. 
Such: an enquiry into the conduct of a 
public employee is of a quasi-judicial 
character. The respondent was employed 
by. the appellant-Corporation “in exercise 
of the powers conferred on it by the 
statute which created it. The appellants’ 
power to dismiss the respondent from 
service was also derived from the statute. 
The Court would therefore, presume the 
existence of a duty on the part of the 
dismissing authority to observe the rules 
of natural justice, and to act in accord- 
ance with the spirit of Regulation 16, 
which was then on the anvil and came 
. into. force shortly after the impugned dis- 

missal The rules of natural justice in 
the circumstances of the case, required 
that .the respondent should be given a 
reasonable opportunity to deny his guilt, 
to defend himself and to establish his in- 
nocence which means and includes an op- 
‘portunity to cross-examine the witnesses 
relied upon by the appellant-Corporation 
and an opportunity to lead evidence in 
defence of the charge as also a show- 
cause notice for the >- proposed punish- 
ment. Such an opportunity .was denied ‘to 
the respondent in the instant case. 
mittedly, the respondent was not allow- 
ed to lead evidence in defence. . Fur- 
ther, he was not allowed to cross- 
examine certain persons whose state- 
ments were not recorded by the En- 
quiry Officer (opposite party No. 1) 
in the presence of the respondent. 
was controversy on this point. But it was 
clear to the High Court from the report 
of enquiry by the Opposite Party No. 1 
that he relied upon the reports of some 
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persons and the statements of some other 


persons who were not examined by him. 
A regular departmental enquiry takes 
place only after the charge-sheet is 
drawn up and served upon the 
quent and the latter’s explanation is ob- 
tained. In the present. case, no such en- 


quiry was held and the order of dismissal © 


was passed summarily after perusing 
the respondent’s explanation. The rules 
of natural justice in this case were ho- 
noured in total breach The impugned 
order of dismissal was thus bad in law 


and had been rightly set aside by the. 


High Court. — 

15. Before passing on to the next 
question we may in fairness mention, 
that Mr. Asoke Sen had cited two more 
decisions, also. The first was' a recent 
judgment of the House of Lords in Mal- 
loch v. Aberdeen Corporation, 
WLR 1578, wherein Lord Wilberforce in 


v- Vijay Narayan «=; . 


Ad- 


There - 


delin- ` 


(1971) 1- 


A.LR. 


his speech (at pages 1595-1596 of the Re- 
port) observed that in cases in which 
there is an element of public employ- 
ment or service, or support by statute or 


something in the nature of.an offcer. or. 


a status, which is capable of protection, 
then irrespective of the 
used, and even though in some inter par- 
tes aspects the relationship may be call- 
ed that of mastẹr and servant, there may 
be essential. procedural requirement to 
be observed on grounds of natural jus- 
tice. The second decision is Ramana Da- 
yaram Shetty.v. The International Air- 


“port Authority of Fadia, AIR 1979 SC 


1628. 


16. . In Ramana Dayaram Shetty’s case 
(ibid), Bhagwati, J. after making an ex- 
haustive survey of the decisions of. this 
Court and of American Courts, summa- 
rised some of the factors which are con- 
sidered to determine whether a . Corpo- 
ration is an agency or ‘instrumentality of 
Government. We do not think it neces- 
sary to burden this judgment by a de- 
tailed: discussion of these cases because 
in the instant case, all the material fac- 
tors exist which show beyond doubt that 
the Madhya Pradesh State 
Corporation constituted under the Ma- 
dhya Pradesh Act 58 of 1956, is an agency 
or instrumentality of the Government; 
and the relationship between the Corpo- 
ration and its employees is not purely 
that of master and servant, founded only 
on contract. Indeed, it was not seriously 
disputed that the respondent was in pub- 
lic employment, and the Corporation is 


an authority within the meaning. of Arti- , 


cle 12 of the -Constitution. 

17. Further contention of the learned 
counsel for the appellants is that even if 
the dismissal of the respondent was 
wrongful, the High Court could only 
quash the .same, but it could not in the 
exercise of its certiorari jurisdiction un- 
der Article 226 of the Constitution give 
the further direction that the employee 
should be reinstated in service with full 


back wages. It is maintained that in giv- ` 
ing this further direction, the High Court 


had overleaped the bounds of its jurisdic- 
tion. 


-18. There appears to be force in this 
contention. It must be remembered that 
in the exercise of its certiorari jurisdic- 
tion under Article 226 of the Constitu- 
tion, the High Court acts only in a super- 
visory. capacity and not as an appellate 
tribunal.. It does not review the evidence 
upon which the inferior tribunal propos-. 


terminology . 
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ed to base its conclusion, it simply -de- 
molishes the order which it considers to 
be without jurisdiction or manifestly 
erroneous, but does not, as a rule, sub- 
stitute its own view for those of ‘the 
inferior tribunal. In other words, the 
offending order or the impugned illegal 
‘proceeding is quashed and put out of the 
way as one which should not be used to 
the detriment of the writ petitioner. Thus, 
in matters of employment, while exercis- 
ing its supervisory jurisdiction under 
Article 226 of the Constitution, over the 
orders and quasi-judicial proceeding of 
an administrative authority—not being a 
proceeding under the  industrial/labour 
law before an industrial/labour tribunal— 
culminating in dismissal of the employee, 
the High Court should ordinarily, in the 
event.of the dismissal being found illegal, 
simply quash the same and should not 
further give a positive direction for pay- 
ment to the employee fill back wages 
(although as a consequence of the annul- 
ment of the dismissal, the position as- it 
obtained immediately before the dismis- 
sal is restored), such peculiar powers can 
properly be exercised in a case where 
the impugned adjudication or award has 
been given by an Industrial Tribunal or 
Labour Court. The instant case is not one 
under Industrial/Labour Law. The re- 
. spondent-employee never raised any in- 
dustrial dispute, nor invoked the jurisdic- 
tion of-the Labour Court or the Indus- 
trial Tribunal. He directly moved the 
High Court for the exercise of its spe- 
cial jurisdiction under Article 226 of the 
Constitution for challenging the order. of 
“dismissal primarily on the ground that it 
was violative of the principles of natural 
justice which required that his. public 
employment should not be terminated 
without giving him a due opportunity to 
defend himself and to rebut the charges 
against him. Furthermore, whether a 
workman or employee of a statutory 


authority should be reinstated in- public 


employment with or, without full back 
wages, is a question of fact depending 
on evidence to be produced before the 
tribunal. If after the termination of his 
employment the workman/employee was 
gainfully employed elsewhere, that is one 
of the important factors to be. considered 
in determining whether or not the rein- 
statement should be with full back wages 
- ‘and with continuity of employment. For 
these twofold reasons, we are of opinion 
that the High Court: was in error in di- 
recting payment to the employes full 


back wages. 
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19.. For the foregoing reasons while 
upholding the judgment of the Hig 
Court with regard to the quashing of the 
order of dismissal of the respondent on 
the ground of its being invalid, we delete 
the direction for payment to the respon- 
dent full back wages. Excepting this mo- 
dification, the appeal is dismissed. How- 
ever, in the circumstances, the appellant- 
Corporation shall pay the costs of the - 
respondent in this Court. 


CHINNAPPA REDDY, J.:— 20. The 
respondent-employee, was dismissed from 
service. The employer dismissed him, 
without observing the principles of na- 
tural justice. This has been found by the 
High Court who quashed the order of dis- 
missal in a proceeding under Art. 226 of 
the Constitution. The employer has ap- 
pealed. The employer claims that a decla- 
ration to enforce a contract of personal 
service cannot be granted by the Court. 
The only remedy of the employee, he 
pleads, is to file a suit for damages for . 
wrongful. dismissal The answer of the 
employee is that the employer is a sta- 
tutory Corporation whose employees 
have a statutory status, and that the em-= 
ployer is bound by the regulations made 
under the statute as also-to observe the 
principles of. natural justice. Breach of 
the regulations or failure to observe the 
principles of natural justice entitles the 
employee to invoke the jurisdiction of 
the High Court under Article 226 of the 
Constitution. 


21. The. question whether breach of. 
statutory regulations or failures to ob- 
serve the principles of natural justice: by 
a statutory Corporation will entitle an 
employee of such Corporation to claim 
a declaration of continuance in service 
and the question whether the employee 
is entitled to the protection of Arts. 14 
and 16 against the Corporation were con~ 
sidered at great length in Sukhdev Singh 
v. Bhagatram Sardar Singh Raghuvanshi. 
The question as to who may be consider- 
ed to be agencies or instrumentalities of 
the Government was also considered, 
again at some length, by this Court in 
Ramana Dayaram Shetty v. The Inter- 
national Airport Authority of India. 

22. I find it very hard indeed to dis- 
cover any distinction on principle, be~ 
tween a person directly under the em- 
ployment of the Government and a per- 
son under the employment of an agency 
or instrumentality of. the Government 
or a Corporation, set up under a statute 
or-incorporated but-wholly owned by the 
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Government. It is self evident and -trite 
to say that the function of the State has 
long since ceased to be confined to the 
preservation of the public peace, the ex~ 
action of taxes and the defence of its 
frontiers. It is now the function of the 
State to secure ‘social, economic and poli- 
tical justice’, to preserve ‘liberty of 
thought, expression, belief, faith and 
worship’, and to ensure ‘equality of sta- 
tus and of opportunity’. That is the pro- 
clamation of the people in the preamble 
to the Constitution. The desire to attain 
these .objectives has. necessarily ` resulted 
in intense Governmental activity in 
manifold ways. Legislative and executive 
activity have reached very far and have 
touched very many aspects of a citizen’s 
life. The Government, directly or through 
the Corporations, set up by it or owned 
by it, now owns or manages, a large 
number of industries and institutions. It 
is the biggest builder in the country. 


Mammoth and minor irrigation projects, 


heavy and light engineering projects, 
projects of various kinds are undertaken 
by the Government. The Government is 
also the biggest trader in the country, 
The State and the multitudinous agencies 
and Corporations set up by it are the 
principal purchasers of the produce and 
the products of our country and they 
control a vast and complex machinery of 
distribution. The Government, its agen- 
cies and instrumentalities, Corporations 
set up by the Government under statutes 
and Corporations incorporated under the 
Companies Act but owned by the Gov- 
ernment have thus become the biggest 
employers in the country. There is no 
good reason why, if Government is bound 
to observe the equality clauses of the 
Constitution in the matter of employ- 
ment and in its dealings with the em- 
ployees, the Corporations set up or own- 
ed by the Government should. not ‘be 
equally bound and why, instead, such 
Corporations could become citadels of 
patronage and arbitrary action. In a coun- 
try like ours which teems with popula- 
tion, where the State, its agencies, its 
instrumentalities and its Corporations are 
the biggest employers and where ae 
lions seek employment and security, . 

confine the applicability of the AA es 
clauses of the Constitution, in relation to 
matters of employment, strictly to direct 
employment under the Government is 
perhaps to mock at the Constitution and 


the people. Some element of public em- 
ployment is all that is necessary to take 
the employee beyond the reach of the 
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- in activities vital to our country’s 
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rule which denies him access to a Court 
to enforce a contract of employment and 
denies him the protection of Arts. 14 and 
16 of the Constitution. After all employ- 
ment in the public sector has grown to 
vast dimensions and employees in the 
public sector often discharge as onerous 
duties as civil servants and participate 
eco- 

nomy. In growing realisation of the im- 
portance of employment in the public 
sector, Parliament and the Legislatures of 
the States have declared persons in the 
service of local authorities, Government 
companies and statutory corporations as 
public servants and, extended to. them by 
express enactment the protection usually 
extended to civil servants from suits and 
prosecution. It is, therefore, but right 
that the independence and integrity of 
those employed in the public sector 
should be secured as much as the inde- 
pendence and integrity of civil servants, 


23. I agree with what has been said 
by my brother Sarkaria J. I have added 
a few lines to emphasise some aspects of 
the problem, 


Order accordingly, 
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_ (From: Punjab & Haryana) 
V. R KRISHNA IYER AND 
R S. PATHAK, JJ. 


Civil Appeal No. 508 of 1979, Dj- 
25-10-1979. 


Ved Prakash Chaudhry, Appellant v. 
State of Haryana and others, Respon- 
dents. 


Constitution of India, Art. 136 — Ap- 
pellant, a lecturer in Government Col- 
lege, dismissed from service on having 
found guilty of insubordination — Con- 
sidering serious hardship and inequity 
that would result from dismissal, Court 
directed, after obtaining consent of the 
State, reinstatement with payment of 
half the amount of salary from date of 
dismissal. (Para 2) 


*Note: No law point — Hence judgment 
not reported, — Ed. 
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V. R. KRISHNA IYER, A. C. GUPTA 
AND R. S. PATHAK, JJ. | 
Writ Petn. No. 1149 of 1979, D/- 27-2- 
1980. | 
Mantoo Majumdar and another, Peti- 
tioners v. The State of Bihar, Respon- 
dent. 
Criminal P. C. (1974), S. 167 (2) — De- 
.tention of accused for six years — Au- 
thorisation for detention granted mecha- 
nically — Accused were ordered to be 
released forthwith. (Constitution of India, 
Art. 21). 
S. 167 (2) empowers the Magistrate. to 
authorise the detention of an accused in 


such custody as he thinks fit fora term 


not exceeding 15 days in the whole. More 
\ importantly, there is a precious interdict 
protective of personal freedom which 
states that no Magistrate shall authorise 
the detention of the accused person ex- 
ceeding 90 days in grave cases and 60 
days in lesser cases. (Para 6) 


Where the accused had been kept in 
custody for six years and the Magistrates 
concerned had been mechanically ` auth- 
orising repeated detentions unconscious of 
the provisions which obligated them to 
monitor the proceedings which warranted 
such detention, the accused were ordered 
to be released forthwith. (Para 8) 


Cases Referred : Chronological Paras 
(1978) 1 SCC 248: AIR 1978 SC 597 4 
Mr. V. N. Ganpule, Advocate, for Peti- 


_tioners; Mr. U. P. Singh, Advocate, for 
“Respondent. 


KRISHNA IYER, J.:—— No Constitution 
nor Code nor Court can interdict illegal 
incarceration where conscientized agen- 
cies of the law at the grass-roots level 
are absent. Such is the only explanation 
for the lawless lot of the two prisoners 


who are petitioners before us. These two. 


humans sojourning for long years. in 
some jail or other in Bihar since 1972 
found their personal liberty subverted by 
the police; prison officials and the magis~ 
tracy that they wrote letters to the 
Hon’ble Chief Justice in desparation. The 
above habeas corpus petition is a legal 
incarnation of those letters. Sensitized 


by the prima facie hideous facts disclos- - 


ed the court directed a rule to issue. 
_ Somehow, despite several 
the State did not even furnish the basie 
facts about the imprisonment of the peti- 
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adjournments | 
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tioners, the offences. for which they were 


- kept in judicial custody, for how long and 


at what. stage were the proceedings and 
the like.. This gross indifference of the 
Bihar State in regard to citizens depriv- 
ed of their liberty for indefinite and pro- 
longed spells is an unconscionable aspect 
of that State’s unconcern for human 
rights. Indeed, counsel for the State did 
his level best to get relevant informa- 
tion. Being at the end of our patience and 
finding a helpless counsel we had to 
pass an order in the following terms: 


It is noticed that an order dated 17-12- 
1979 directed jail authorities and District 
Magistrate under whose jurisdiction the 
petitioners are kept in confinement to 
explain before 14-1-80 the nature of the 
charges against the petitioners, the stage 
of trial of each of these cases and the 
reason for the delay in proceeding with 
the trial. It is surprising that despite 
communication having been made to 
them through the State, counsel for the 
State represents that telex message to 
the concerned District Magistrate and 
jail authorities had been sent, but no in- 
formation has yet been furnished in 
compliance with this court’s order. We 
are constrained therefore to issue notice 
to the jail authorities and the District 
Magistrates to show cause .why action 
for violation of this Courts direction 
should not be taken against them. The 
court will issue notice to be personally 
served on these authorities with a direc- 
tion that they shall appear in court in 
person on 25-2-1980. Counsel for the 
State undertakes to furnish the names of 
the District Magistrate concerned and 
jail authorities by 12-2-1980. Post the 
matter on 13-2-1980 with office report 
whether the counsel has submitted names 
and addresses of the authorities concern- 
ed as directed above. 


2. When the directive of the court 
went beyond mere censorious observa- - 
tions into hint at action against the de- 
faulting officials, the scene began to 
change and at the hearing on February 
25, 1980, the Superintendent of the Jail 
and the District Magistrate who were in 
a sense vicariously responsible for the 
custodial condition of the petitioners ap- 
peared in person.and prayed to be ex- 
cused for the default or delay in furni- 
shing vital information about those 
unfree individuals. Fuller. facts have 
been furnished by the- Superintendent, 
Central Jail, sufficient to enable us to 
discover the incontestable illegality of 
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the detention and to direct the release 
on bail of the petitioners. 

3. Law is what law does and not what 
law writes in the books beyond the reach 
of those behind bars. In this perspective, 
Art. 21 of the Constitution and S. 167 (2) 
of the Cr. P. C., are dead letter for each 
petitioner, Art. 21 guarantees personal 
liberty in these terms:— 
=- No person shall be deprived of his life 
or personal liberty except ee to 
procedure established by law. 

5. 167 (2) of the Cr. P. C. contains the 
following mandate: 


The Magistrate to whom an accused 


person is forwarded under this section . 


may, whether he has or has not jurisdic- 
: tion to try the case, from time to time, 
authorise the detention of the accused 
. in such custody as such Magistrate thinks 
‘fit, for a term not exceeding fifteen days 
in the whole; and if he has no jurisdic- 
tion to try the case or commit it for trial, 
and considers further detention unneces- 
sary, he may order the accused to be for- 
warded to a eee having such jur- 
isdiction : 

Provided that— 

(a) the Magistrate may aunties the 
detention of the accused person, other- 
wise than in the custody of the police, 
beyond the period of fifteen days, if he 
is satisfied that adequate grounds exist 
for doing so, but no Magistrate shall 
authorisa the detention of the accused 
person in custody under ‘this paragraph 
for a total period exceeding — 

(i) ninety days, where the investiga- 
tion relates to an offence punishable 
with death, imprisonment for life or im- 
prisonment for a term of not: less than 
ten years; 


(ii) sixty days, where the investigation 


relates to any. other offence, 

and, on the expiry of the said period of 
ninety days, or sixty days, as the case 
may be, the accused person shall be re- 
leased on bail if he is prepared to and 


does furnish bail, and. every person re- 


leased on bail under this sub-section 
shall be’ deemed to be so released under 
the provisions of Chapter XXXIII for the 
purposes of that Chapter. 


(b) no Magistrate shall authorise de- 


tention in any custody under this section 
unless the accused is- premiers before 
mi l 

(c). no Magistrate of the kecond R 
rit specially empowered in this behalf 


by the High Court, shall authorise ` de- - 


tention in the Gustody--o of the police.’ 


‘is prepared to and does furnish bail...... 


-4. In Maneka Gandhi’s case (1978) 1 
SCC 248 and a crop of cases thereafter 
this Court has emphasised the need for 
fair procedure to justify detention of 
persons. To put a man in prison .and 
forget his: personhood thereafter, to de- 
prive a man of his personal liberty. for 
an arbitrary period without monitoring — 
by the law, to keep a man in continued 
custody unmindful of just, fair and rea- 
sonable procedure — these shake the 
faith in the rule of -law and . militate 
against the mandates of Part Il òf- the 
Constitution. And yet, that is precisely 
what has happened in the present case. 


5. The frightful. facts frankly: fur- 
nished in the return filed are that the 
two petitioners have been enduring” in- 
carceration for over seven years in vari- 
ous prisons in Bihar on the basis that 
they are implicated in several cases of 
1971 and 1972. A long list has been an- 
nexed to the counter-affidavit. But what 
Scandalises us is that apart from men- 
tioning the sections in the Penal Code 
by way of a passport into the prison 
house, there is no mention of any investi- 
gation of the cases, nor a single charge- 
sheet laid before the court against either 
accused. What flabbergasts us is . that 
even the magistracy have bidden - fare- 


`- well to their primary obligation, per- 


haps, fatigued by overwork and uninter- 
ested in the freedom of others. If we see 
the chart’ produced by the Superinten- 
dent of the Jail we find that a large 
number of dates are given on which the 
prisoners have been produced before the 
Magistrates concerned from 1973 to 1980: 
without so much as the court checking 
up whether the investigations have been 
completed, charge-sheets have béen laid — 
and there is justification for keeping the 
perifoners in custody. 


6. 5. 167 (2) which we have ee 
above empowers the Magistrate to au- 
thorise the detention of an accused in 
such custody as he thinks fit for a termi: 
not exceeding 15 days in the whole. 
More importantly, there is a precio 
interdict protective of personal freedom): 
which states that no- Magistrate shall. 
authorise the detention of the accused|’ 
person exceeding 90 days in grave cases 
and 60 days in lesser cases. “On. the ex- 
piry of the said period ENTE N the accu: 
ed person shall be released on bail. if h 










Not- 60 days but six years have passe 
in the present case; not 90 days but 1900 
cao or moré have. passed, -and yet, the 


1986 : 
Magistrates. concerned have been“ mecha- 
nically authorising repeated detentions 
unconscious of the provisions which ob- 


ligated them to monitor the proceedings - 
short, - 
- custody without the warrant of fair By 


which warrant such detention. In 
the police have abdicated their function 
of prompt investigation, The prison staff 
' have not bothered: to know how long 
these internees should be continued in 
their custody and, most grievous 
the judicial officers concerned have rout- 
dnely signed away orders of detention 
for years by periodically appending their 
incarceratory authorisations. We. know 
not how many others are languishing in 


prison like the petitioners before us. ‘If. 


the salt hath lost its savour, wherewith 
shall it be salted?’ If the law officers 
charged with the obligation to protect 
the liberty of persons are mindiess of 
constitutional mandates and the Code’s 
dictates, how can freedom survive for the 
ordinary citizen? 


7 We must record our deep appre- 
ciation of Shri Ganpule who has appear- 
ed amicus curiae and proceed further to 
register our profound satisfaction at the 
fair and frank statement made by Shri 
U. P. Singh for the State who rightly 
pointed out that the continued detentions 
in the farce of S. 167 (2) were indefen- 
sible. 


8. We direct the release forthwith of 
the two petitioners on their own bond 
without sureties. This court has held in 
earlier cases that bail does not involve a 
necessary component of sureties. We, 
therefore, direct that on taking the per- 
sonal recognizance from the petitioners, 


both of them will be set free subject to 


such other legal proceedings “that the 
State may take if so warranted. 


§. We have stated earlier that in the 


population of prisoners there may be- 


many others whose legal illiteracy and 
pecuniary indigence may have forbidden 
their moving this court or the High 
Court by way of habeas corpus petition. 
It is a bad state of affairs when we see 
the Bihar State being oblivious or callous 
to the prisoners whom it is warehousing. 
For what - purpose, one knows not. It may 
- be an act of penitence on the -part of 
- the authorities of the State and also of 
‘cleansing. of conscience if only..a special 
officer with judicial experience or other 
Taw officer familiar with criminal justice 
were appointed te make ‘an extensive 
survey and study all the cases of. prison- 
‘ers to find: out whether . illegal aed 
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of all. 


‘indifference and red-tape — 


his right- to make 
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has become a. large -scale phenomenon. 
After all, the State is also the guardian 
of the people’s freedom and must, activist 
fashion, set in motion measures.to: en- 
large those prisoners who are held in 


cedure. - 
19. With these directions we “direct 
the release of the petitioners on their, 


own bonds in a sum of Rs. 1,000 each. 
Order accordingly. 
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R. S. SARKARIA AND 


O. CHINNAPPA REDDY, JJ. 


Writ Petn. No. 1524 of 1979, D/- 27-2- 
1980. 


Frances Coralie Mullin, Petitioner v.. 
W.. C. Khambra and others, Respondents. 


(A) Constitution of India, Arts, 226, 22 
— Habeas Corpus — Procedure — Affi- 
davits filed in Court — Should be pre- 
cise and clear. (Conservation of Foreign 
Exchange and Prevention of Smuggling: 
Activities Act (1974), S. 3). (Para 3) 


(B) Constitution of India, Art. 22 (5)— 
Preventive detention — Court’s duty. to 
guard personal freedom against casual 
Right to 
make representation —- Expeditions dis- 
posal at every stage is essential. (Con- 
servation of Foreign Exchange and Pre- 
vention of Smuggling Activities Act 
(1974), S. 3). 


The role of the Court in cases of pre- 
ventive detention has to be one of eternal 
Vigilance. No freedom is higher than 
personal freedom and no duty higher 
than to maintain it unimpaired. The 
Court’s writ is the ultimate insurance 
against illegal detention. The Constitu- 


tion enjoins conformance with the provi- 


sions of Art. 22 and the Court exacts 


. compliance. Art. 22 (5) vests in the 
, detenu the right to be provided with an 
- opportunity to make a 


representation. 
The principal enemy of the detenu and | 
a representation is 
neither high-handedness nor mean-mind- 
edness but the casual indifference, the 


‘mindless insensibility, the -routine and 
‘the red-tape of the bureaucratic machine.: 


The procedure prescribed for making re~ 
présentation is aimed at shielding per- 
sonal freedom against ` indifference, iñ- . 
eee a, 


ee DNT 


ay 
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sensibility, routine and red-tape and thus 
to secure to the detenu the right to 
make an effective representation. 
(Para 5) 
Expedition is essential at every stage, 
However, the time-imperative can never 
be absolute or obsessive. There bas to 
be. lee-way, depending on the necessities 
of.the case. But no allowance can be 
made for lethargic indifference. No al- 
lowance can be made for needless pro- 
crastination. But, allowance must surely 
be made for nece consultation 
where legal intricacies and factual rami- 
fications are involved. The burden of ex- 
plaining the necessity for the _ slightest 
departure from the time-imperative is on 
the detaining. authority. . (Para 5) 


In the instant case held that the delay, 
if any, was not due to any want of care 
but because the representation required 
thorough examination in, consultation 
with investigators of facts and advisors 
on law. (Application for writ of Habeas 
Sorpu Hin Case law discussed, . 

(Para 9) 
Cases Referred : Chronological Paras 


AIR 1980, SC 765. 4 
(1979) 2 SCR 315 : AIR 1979 sc 420 + 
_ 1979 Cri LJ 469 4, 6 
AIR 1972 SC 1623 : 1972 Cri LJ 1034 8 
(1972) 1 SCC 498: AIR 1972 SC 665: 


1972 Cri LJ 482 . a 7, 8 
(1971) 3 SC-896 (2) 8 
(1970) 3 SCR 225.: AIR 1970 SC. 675 : 

1970 Cri LJ 743 -4,5,7 


Mr. Ram Jethmalani, Sr. Advocate 
(M/s. Harjinder Singh, Sunil Mehta and 
Mukul Mudgal, Advocates with him), for 
Petitioner; Mr. M. M. Abdul Khader, Sr. 
Advocate (Mr. M. N. Shroff, Advocate 
with him), for Respondents: - 


CHINNAPPA REDDY, J.:— Mrs. Fran- 
ces Corolie Mullin, a British - National, 
was served. on, November 23, 1979, with 
an order of detention under the Con- 
servation of Foreign Exchange and Pre- 
vention of Smuggling Activities Act. The 
grounds of detention were also served 
on her on the same day. .On December 
1, 1979, her Advocate sent a telegram to 
the detaining authority, namely, the Ad- 
ministrater,. Union Territory of Delhi, 
asking for copies of statements and docu~« 
ments upon which reliance was placed in 
the grounds of detention. . The telegram 
was received by the detaining authority 
on - December 3, 1979. The Director of 
Revenue Intelligence who was directed 
by the Administrator, Union Territory of 
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Delhi, to supply copies of statements and 
documents to the detenu, so supplied 
them on December 7, 1979. Seventeen 
documents were mentioned in the ac- 
companying letter. Alleging that one of 
the documents (item No. 14) was not 
sent, the Advocate wrote a letter by Re- 
gistered post on December 17, 1979, ask- 
ing for a copy of that document also. A 
reply was sent on January 1, 1980, to the 
effect that document No. 14 had also 
been supplied earlier but nonetheless an- 
other copy of the same document was 
being sent again. On December 22, 1979, 
the.detenu made a representation to the 
detaining authority and it was. actually 
received by the latter on December 26, 
1979. The Home Department of the 
Delhi Administration. forwarded a copy 
of the representation: to t Customs 
authorities for their remarks, Tha 
remarks were received. on Janu- 
ary 4, 1980. Thereafter the repre- 
sentation was considered and rejected by 
the Administrator on January 15, 1980. 
The rejection ‘of the representation was 
communicated to the detenu on January 
17, 1980. In. the meanwhile the Advisory 
Board to whom the detention of the pe- 
fitioner had been referred met on Janu- 
ary 4, 1980 and considered the matter, 
The detenu was produced before the Ad- 
visory Board and various concerned 
Departmental officials were also present. 
On January 10, 1980, the Advisory Board 
recorded its opinion ‘and forwarded the 
same to the detaining authority. It was 
received by the Home Department of 


‘the Delhi Administration on’ January 11, 
-1980 but was actually placed before the 


Administrator on Jariuary 19, 1980 when 
the detaining authority -confirmed ` the 
order of detention. 

2. In- this application for the issue of 
a writ of Habeas Corpus three submis- 
sions were made by Shri Ram. Jeth- 


malani, learned counsel for the peti- 
tioner : À 
1. The representation of the detenu, 


made on’ December 22, 1979, was nót 
communicated to the Advisory: Board as 
it ought to have ` been, when the Board 
met on January 4, 1980. | 

2. The detaining authority should have 
disposed of the representation before for- 
warding it to the Advisory Board. ‘Even 
if the detaining authority did forward it 
to the Advisory Board, the detaining au- 
thority should not have- awaited the 
hearing before the Advisory Board and 
should not have allowed: itself: to os in 
fluenced by such hearing. 


1980 
' 3. There was inexcusable delay in en- 
abling the detenu to make a representa- 
tion and in disposing of the representa- 
tion, ; 

3. Notwithstanding the. clear asser- 
tion in the additional grounds raised by 
the petitioner, which she was allowed to 
do by an order of the Court that her re- 


presentation dated December 22, 1979,- 


was not placed before the Advisory 
Board when the Board met on Janu- 
ary 4, 1980, there was no specific denial 
of the assertion in the counter filed by 
the Delhi Administration to the addi- 
tional grounds, However, we were jin- 
formed by Shri Abdul Khader, learned 
Counsel for the Delhi Administration, 
that -the representation was in fact for- 
warded to the Advisory Board and also 


considered by the latter, He produced 


the relevant files before us which we 
also permitted Shri Jethmalani to in- 
spect. We are satisfied that the repre- 
sentation was forwarded to the Advisory 
Board and it was also considered by the 
latter, There is, therefore, no force in 
the first submission made on behalf of 
the petitioner, We wish to repeat here, 
what we have said on earlier occasions, 
. {that there should be greater precision 

and perspicuity in affidavits filed in the 
Court. Care and clarity are particularly 
important when the Court is concerned 
with questions of personal. freedom. 

4, In support of the second and third 
submissions, reliance was placed by the 


learned counsel for the petitioner on the ` 


four principles laid down by this Court 
in Jayanarayan Sukul v. State of -West 
Bengal, (1970) 3 SCR 225 at p. 232 and 
on the observations of the Court in 
Narendra Purshotam Umrao v. B. B. 
Gujral, (1979) 2 SCR 315 and Ram- 
chandra A. Kamat v. Union of India, 
W. P. (Cri) No. 1323 of 1979, DZ- 
20-2-1980 (reported in AIR 1980 SC 765). 
In the first case a Constitution Bench of 
the Court laid down four broad princi- 
ples to be followed in regard to repre- 
sentation of detenus: 

“First the appropriate authority is 
bound to give an opportunity to the 
detenu to make a representation and to 
consider the representation of the detenu 
as early as possible. Secondly, the con- 
sideration of the representation of the 
detenu by the appropriate authority is 
entirely independent of any action by 
the Advisory Board including the consi- 
deration of the representation of the 
detenu by the Advisory Board. Thirdly, 
there should not be any delay in the 
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matter of consideration. It is true that 
no-hard and fast rule can be laid down 
as to the measure of time taken by the 
appropriate authority for consideration 
but it has to be remembered that the 
Government has to be vigilant in the 
governance of the citizens, A citizen’s 
right raises a correlative duty of the 
State: Fourthly, the appropriate Govern= 
ment is to exercise its opinion and judg- 
ment on the representation before send- 
ing the casa along with the detenu's re- 
presentation to the Advisory Board, If 
the appropriate Government will re- 
lease the detenu the Government will 
not send the matter to. the Advisory 
Board, If, however, the Government 
will not release the detenu the Govern=- 
ment will send the case along with the 
detenu’s representation to the Advisory 
Board, If thereafter the Advisory Board 
will express on opinion in favour of re- 
lease of the detenu the Government will 
release the detenu. If the Advisory 
Board will express any opinion against 
the release of the detenu the Govern- 
ment may still exercise the power to re- 
lease the detenu”, 


In the second case, fo the facts of which 
we will refer later, the observations 
upon which reliance was placed were 1 
“It is urged that the Government was 
under a constitutional obligation to con- 
sider the representations before the hear- 
ing before the Advisory Board. There is 
no quarrel with the principle but the 
difficulty is about the application of the 
principle on the facts and circumstances 
of the present case. In fact, the Gov- 
emment has to reach its decision unin- 
fluenced by the opinion of the Advisory 
Board”. In the third case, offer of in- 
spection of documents twelve days after 


‘request for copies was considered fatal 


to the detention and it was observed: 


“If there is undue delay in furnishing 
the statements and documents referred 
to in the grounds of detention the right 
to make effective representation is 
denied. . The detention cannot be said to 
be according to the procedure prescribed 
by law. When the Act contemplates the 
furnishing of grounds of detention ordi- 
Narily within five days of the order of 
detention, the intention is clear that the 
statements and documents which are re- 
ferred to in the grounds of detention 
and which are required by the detenu 
and are expected to be in possession of 
the detaining authority should be furnish- 
ed with reasonable expedition”. 
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-jabout the role of the Court in cases of 
preventive detention; it has to be one of 
etérnal vigilance. No freedom is higher 
{than personal freedom and no duty 
higher. than to maintain it unimpaired, 
The Court’s writ is the ultimate insur- 
ance against illegal detention. The Con- 
stitution enjoins conformance with the 
‘provisions of Art. 22 and the Court 
exacts compliance. Art. 22 (5) vests in 
the detenu the right to be provided with 
an opportunity to make a representation. 
Here the Law Reports tell -a story and 
teach a lesson. It is that the principal 
enemy of the detenu and his right to 
make a representation is neither high- 
handedness nor mean-mindedness but 
the casual indifference, the mindless in- 


sensibility, the routine and the red-tape. 


of the bureaucratic machine. The four 
principles enunciated by the Court in 
Jayanarayan Sukul v. State of West 
Bengal as well as other principles en- 
unciated in other cases,.an analysis wil} 
show, are aimed at shielding personal 
freedom against indifference, insensibi- 
Jlity, routine and red-tape' and thus to 
secure to the detenu the right: fo make 
an effective representation. We agree: 
(1) the detaining authority must provide 
the detenu a very early opportunity to 
make a representation, (2) the detaining 
authority must consider the represen- 
tation as soon as possible, and this, pre- 
ferably, must be before the representa- 
tion is forwarded to the Advisory Board, 
(3) the representation must be forward- 
ed to the Advisory Board before the 
Board makes its report, and (4) the con- 
sideration by the detaining authority of 
the representation must be entirely in- 
dependent of the hearing by the Board 
or its report, expedition being essential 
at every stage. We, however, hasten to 
add that the time-imperative can never 
be absolute or obsessive. The Court’s 
observations are not to be so under- 
stood. There has to be lee-way, depend- 
ing on the necessities (we refrain from 
using. the word ‘circumstances’) of ‘the 
case. One may well imagine a case 
where a detenu does not make a repre- 
sentation before the Board makes its re- 
port making it impossible for the detain- 


ing authority either to consider it or to 


forward it to the Board in time ora 


case where a detenu makes a representa- 


tion to the detaining authority so short- 
ly before ‘the Advisory Board takes up 
the reference: that the «detaining autho- 


Frances .CoraHe v.. 
. 5. . We. have no doubt in our: minds. 


.W:, C. Ehambra .. . 


before then- but may merely ‘forward it 


to the Board without himself considering’ - 


it. Several such situations may arise 
compelling departure from the time-im- 
perative. But no allowance can 
made for lethargic indifference. No al 
lowance can be made for needless pro- 
crastination. But, allowance must surel 
be made for necessary consultati 
where legal intricacies and factual rami- 
fications are involved. The -burden of 
explaining the necessity for the slighte 
departure from the time-imperative is 
the detaining authority. 


68. We notice that in Narendra Pur- 
shotam. Umrao v. B. B. Gujral, the 
detenu made his representation on 4th 
and 6th of March, 1978, the Advisory 
Board gave a hearing où 13th March 
and the detaining authority rejected the 
representation on 18th March. The 
Court perused the records of the Gov- 
ernment and:the Advisory Board and 
concluded that there was no infraction 
of the Constitutional safeguard in Arti- 
cle 22 (5). It was held, with reference 


to the records, that the Government had -~ 


taken a decision uninfluenced by what 


transpired at the hearing before the- 


Board. The matter was found to have 
been dealt with by the Government at 
all levels and the detaining authority 
had come to an independent conclusion 
of his own by applying his mind to the 
facts and circumstances of the case. , 


7. We have already expressed our 
agreement with the four principles en- 
unciated in Jayanarayan Sukul v. State 
of West Bengal We would make one 
observation. When it was said there 
that the Government should come to its 
decision on the representation before: the 
Government forwarded the representa- 
tion to. the Advisory Board, the empha- 
sis was not on the point of time but on 
the requirement that the Government 
should consider the representation in- 
dependently of the Board. This. was ex- 
plained-in Nagendra Nath Mandal v. The 
State of West Bengal (1972) 1 SCC 498 at 
P. 504. In Sukul’s case the Court also 
made certain pertinent observations (at 
pages 231-232): 

-.“No. definite time’can- be laid down: 
within which a representation of a 
detenu should be dealt with save and ex- 
cept that it is a constitutional right -of 
a detenu to have his representation con- 


sidered. as expeditiously: as possible. If~ 


wil depend upon the facts and -circum- 


ALB 
rity cannot consider the. ~representation .. - 


i 


3 


« stances of-each case whether. the. appro- 
' priate Government has disposed -of - the 
case as expeditiously as possible......... as 


- 8 In Prabhakar Shankar Dhuri v, 
S: S, Pradhan (1971) 3 SCC 896 (2) and 
Kantilal Bose v. State of West Bengal, 
AIR 1972 SC 1623 delay of 16 days and 
28 days respectively in disposing of the 
Tepresentation of the detenu was consi- 
dered sufficient to vitiate the detention, 
On the other hand, in Nagendra Nath 
Mandal v, The State of West 
Bengal, a delay of 34 days was 
held not to affect the validity of 
the detention as part of the de- 
lay was explained by the circumstan- 
ces that the records of the case had been 
sent to the Advisory Board and part of 
the delay was explained by the enqui- 
ries which the Government had to make, 
The Court observed: 


‘ “That fact is not disputed before us 
and so also the fact that those records 
Showed that on June 7, 1971, Govern- 
ment had sent the files in connection 
with the petitioner’s case and his repre- 
sentation to the Advisory Board. As soon 
as the representation was returned to it, 
Government considered it and rejected 
it but that was before the Board made 
its report and sent it to Government. But 
counsel urged that this fact may explain 
the lapse of time from the date that the 
records ‘were sent and the date when 
they were returned, but not the delay be- 
tween May 27, 1971 and June 7, 1971, 
during which Government could have 
arrived at its decision. That argument 
has not much force, because in a given 
case Government may not be able to 
reach a proper conclusion within a short 
time especially, in a case where another 
authority, in this case the District Magis< 
trate, has passed the questioned order, 
It might have to make inquiries as to 
the situation in the locality, the nature 
of and the circumstances in which de- 
tention was found necessary, the previ- 
ous history of the person detained: ete, 
Therefore, it is difficult to agree with 
counsel that - Government 
reached its conclusion during the said 
PCTION......0ccececreeee There can be ‘no hard 
and fast rule with regard to the time 
which Government can or should take, 
and that each case must be decided _on 
its own facts”. 


: 9. We may now consider whether the 
facts here disclose a disregard to the pe- 
titioner’s constitutional right as. claimed 
by. his counsel in. his. second and third 


Frances. Coralie v. W: C. ‘Khambra . 


should have 


though the Administrator considered 
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submissions. The petitioner's request for’ 
copies of statements and documents . was 
received by the detaining authority on 
December 3, 1979, and at the instance of 
the detaining authority, the Director of 
Revenue Intelligence furnished the copies 
sought on December 7, 1979. The autho- 
rities who laid the information before 
the detaining authority and who were 
primarily concerned in the matter were 
the Customs authorities via the Director 
of Revenue Intelligence. So the detain- 
ing authority directed the Director of 
Revenue Intelligence to furnish copies 
of the documents and it was so dane, 
There was no delay in furnishing of 
documents and no legitimate complaint 
could be made on that score. The de- 
tenu’s representation was received by 
the. detaining authority on December 26, 
1979. Without any loss of time copy of 
the representation was sent to the Cus- 
toms authorities for their remarks. That 
was obviously necessary because the in- 
formation leading to the order of deten- 
tion was laid by the Customs authorities, 
The facts were undoubtedly: complex 
since the allegations against the detenu 
revealed an involvement with an inter- 
national gang of dope smugglers. The 
comments of ` the Customs. authorities 
were received on January 4, 1980. The 
Advisory Board was meeting on Janu- 
ary 4, 1980 and so there could be no 
question of the detaining authority con- 
sidering. the representation of the de- 
tenu before the Board met, unless it was 
done in great and undue ‘haste. After 
obtaining the comments of the Customs 
authorities, it was found necessary to ' 
take legal advice as the representation 
posed many legal and constitutional 
questions. So, after consultation with 
the Secretary (Law and Judicial) Delhi 
Administration, the representation was 
finally rejected by the Administrator on 
January 15, 1980. These facts are stated 
in the counter-affidavit filed: on behalf of 
the Delhi Administration and are sub- 
stantiated by the records produced 
fore us. If there appeared to be any 
delay, it. was not due to any want 
care but because the representation re- 
quired a thorough examination in con- 
sultation with investigators of facts and 
advisers on law. We have ourselves exa- 
mined: the records and we find that 










representation of the detenu after th 
hearing by the Board, the Administrato 
was entirely uninfluenced by the hearing 


. before the Board. The application for| . | 
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the issue of a Writ of Habeas Corpus is 
therefore 


Petition dismissed, 





AIR 1980 SUPREME COURT 854 
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Criminal Appeals Nos, 93-94 of 1980, 
D/~ 13-2-1980. 


Kasambhai Abdulrehmanbhai Sheikh 
ete., Appellants v. State of Gujarat and 
another, Respondents. 


Prevention of Food Adulteration Act 
(1954), S. 16 (1) (a) (i) — Conviction of 
accused by Magistrate on plea of guilty 
obtained by resort to process of plea 
bargaining — Light sentence awarded — 
High Court enhancing sentence to mini- 
mum of three months’ imprisonment on 
basis of such plea — High Court, held, 
should have remanded case for fresh 
trial. 1980 Cri LR (Guj) 96, Reversed. 


Where the conviction of the accused 
was based solely on the plea of guilty 
entered by him and this confession . of 
guilt was the result of plea bargaining 
between the prosecution, the defence 
and the Magistrate and the High Court 
in suo motu revision on its attention be- 
ing drawn to the light sentence imposed, 
enhanced the sentence to minimum three 
months’ imprisonment on the basis of 
the plea so entered: i 


Held that the conviction of an accused 
based on a plea of guilty entered by him 
as a result of plea bargaining: with the 
prosecution ‘and the Magistrate must . be 
considered to be unconstitutional and 
illegal, The High Court should have, 
therefore, set aside. the conviction of the 
accused and sent the case back to the 
Magistrate for trial in accordance with 
law, ignoring the plea of guilty entered 

by the accused, 1980 Cri LR (Guj) 96, 
' Reversed. : . (Para 4) 


Mr. T. U. Mehta, Sr. Advocate, (Mr. 
Vimal Dave, Advocate with him), for Ap- 
pellants: Mr. H. R. Khanna and Mr. 
M N. Shroff, Advocates, for Reseonnen 


BHAGWATL J.— This appeal by spe- 
cial leave is directed against a judg- 
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ment of the Gujarat High Court in sua 
motu revision against an order passed by ` 
the Judicial Magistrate, First Class, 
Balasinor convicting the appellant of the 
offence under S. 16 (1) (a) (i) read with 
S. 7 of the Prevention of Food Adultera~ 
tion Act, 1954 and sentencing him to 
suffer simple imprisonment till the rising 
of the Court and to pay a fine of Ru- 
pees 125/- 
simple imprisonment for a further period 
of 30 days. The appellant was prosecut- 
ed in the Court of the learned Magis- 
trate for an offence of adulteration of 
turmeric powder punishable under Sec- 
tion 16 (1) (a) (i) read with S. 7 of the 
Prevention of Food Adulteration Act, 
1954. 


2 TIt appears from the record that 
after some evidence was led on behalf of 
the prosecution, plea-bargaining took 
place between the prosecution, the de-- 
fence and the learned Magistrate and on 
the basis of an understanding arrived at 
between these three parties, the appel- 
lant pleaded guilty and the learned 
Magistrate accepting this plea of guilty, 
recorded a finding of conviction against 
the appellant and let off the appellant 
with a nominal sentence of imprisonment 
till the rising of the Court and a smail 
fine. It is, of course, true that there is 
no specific evidence to show that the 
plea of guilty was entered by the appel- 
lant as a result of plea bargaining, but 
two circumstances, viz., (1) that the ap- 
pellant pleaded guilty, even though the 
sample was treated as cancelled by the 
Public Analyst on account of.its - being 
broken and leaking and there was no 
evidence of -the report of the Public 
Analyst showing the sample as adulterat- 
ed and (2) that the judgment . of the 
learned Magistrate was given in a cyclo- 
styled form, clearly lead to the inference 
that the plea of guilty was entered by 
the appellant in consequence of an as- 
surance held out by the prosecution and 
acquiesced in by the learned Magistrate 
that he would be let off with a very light 
sentence. It is highly regrettable that 
the prosecution as well as the learned 
Magistrate should have been a party to 
any such plea bargaining in a prosecu- 
tion for. adulteration involving the health 
and well-being of. the community. Uns 
fortunately, in our country adulteration 
has assumed alarming — proportions and 
it is absolutely essential to wipe it out 
ruthlessly and completely by bringing to 
book offenders -responsible for adultera- 
tion resulting in ruination of the 


or in default to undergo . 


‘ 


‘responsibility and 


1980 - 


health of the people. The investigating 
agencies must intensify their efforts and 
catch hold of those who for some private 
economic gain are prepared to jeopardize 
the health of the community and. indulge 
in mass murder and when such persons 
are arraigned before the Court and found 
guilty a really deterrent and punitive 
sentence must be imposed upon them. If 
it comes to be known thaf even in re- 
spect of an offence of adulteration, it is 
possible to get away with a light sen- 
tence, the anti-adulteration law will 
cease to have any meaning and validity, 
It will be mocked at by the people as a 
futile legislative exercise. Moreover, we 
find that here the learned Magistrate had 
got a cyclostyled form of judgment in 
which merely blanks were filled in by 
him and this is the clearest possible evi- 
dence that he was in the habit of ern- 


couraging plea bargaining and letting off 


the accused lightly if there was a plea 


of guilty, so that he may get quick dis~ 
posal without any effort. This was a 
highly reprehensible practice and we are 
glad to note that the High Court has exa 
pressed strong disapproval of it. © The 
Magistrate trymg an accused for a seri- 
ous offence like adulteration must apply 
his mind to the evidence recorded before 
him and,.on the facts as. they emerge 
from the evidence, decide whether the 
accused is guilty or not. It must always 
be remembered by every judicial officer 
that administration of justice is.a sacred 
task and: according to our hoary Indian 
tradition; it partakes of the divine func- 
tion and it is with the greatest sense of 
anxiety ‘that - the 
judicial officer must discharge his judi- 
cial function, particularly when it con- 
cerns the liberty of a person. The course 
followed by the learned Magistrate in 
the present case - clearly showed that 
there was no application. of mind by 
him to the case laid on behalf of the 
prosecution and he was a consenting 
party to the appellant being persuaded 
to enter the plea of guilty and, 
mechanically on the:plea of guilty as 
extracted from the appellant. he ap- 
peased his insensitive conscience by. re- 
cording a finding of conviction against 
the appellant and let him ‘off with a 
mere sentence of imprisonment till the 
rising of the Court and-a nominal fine: 


3. The High Court on its attention be- 
ing.drawn to the Order passed by tha 
learned Magistrate - initiated. suo motu 
proceeding in revision by issuing notice 
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to the appellant to show cause why the 
sentence imposed on him should not be 
enhanced. The appellant appeared in 
answer to the notice and challenged the 
conviction recorded against him, but the 
High Court did not go into the circum- 
stances in which the plea of guilty was 
entered by the appellant and relying on 
the plea of guilty proceeded on the basis 
that the appellant was rightly convicted 
and since the offence said to be estab- . 
lished against the appellant, was with 
respect to an article of ‘primary food’ 
punishabie under Section 16 (1) (a) (i) of 
the Prevention of Food Adulteration 
Act, 1954, the High Court held that the 
appellant. was liable to be sentenced to - 
imprisonment for a minimum term of 3 
manths..and a fine of not less than 
Rs. 500/-. The High ,Court accordingly 
enhanced the sentence imposed on the 
appellant to 3 months’ simple imprison- 
ment and a fine of Rs, 500/- or in de- 
fault, further simple imprisonment. for 
30 days, This order made by the High 
Court is challenged in the present ap- 
peal preferred by the appellant after 
obtaining special leave of this Court. 

4, Now, it does not appear from the 
record whether the entire prosecution 
evidence was completed before the learn- 


‘ed Magistrate before the plea of guilty 


was entered on behalf of the appellant, 
but one thing is clear that the finding of 
conviction recorded by the learned 
Magistrate against the appellant was not 
based on the evidence led on behalf of 
the prosecution. The conviction of the 
appellant was based solely on the plea 
of guilty entered by him and this con- 
fession of guilt was the result of plea 


bargaining between the prosecution, the 


defence and the learned Magistrate, It is 
obvious that such conviction based on the 
plea of guilty entered by the appellant 
as a result of plea bargaining cannot be 
sustained, It is to our mind contrary to 
public policy to allow a conviction to be 
recorded against an accused by inducing 
him to. confess to a plea of guilty on an 
allurement .being held out to him that if 
enters a plea of guilty, he will be let off 
very lightly. Such a procedure would be 
clearly unreasonable, unfair . and unjust 
and, would. -be violative of the 
new activist dimension of Arti 
cle 21 of the Constitution unfolded 
in Maneka Gandhi’s case, It would have 
the effect of polluting the pure fount of 
Justice, because it might induce an inno- 
cent accused to plead guilty to suffer a 
light and inconsequential punishment 
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rather than go through a long and ardu- 
ous criminal trial which, having regard 
fo our cumbrous and unsatisfactory sys- 
tem of administration of justice, is not 


only long drawn out and ruinous in terms ` 


of time and money, but also uncertain 
and unpredictable in its result and the 
Judge also might be likely to be deflect- 
ed from the path of duty to do justice 
and he might either convict an innocent 
. accused by accepting the plea of guilty 
or. let off a guilty accused with a light 
sentence, thus, subverting the process of 
law and frustrating the social objective 
and purpose of the anti-adulteration sta- 
tute. This practice would also tend to 
encourage corruption and collusion and as 
a direct consequence, contribute to the 
lowering of the standard of justice. There 
is no doubt in our mind that. the convic- 
tion of an accused based on a plea of 
guilty entered by him as a result of ples 
bargaining with the prosecution and the 
Magistrate must be held to be unconsti- 
tutional and illegal. The High. Court 
should have therefore, set aside the con- 
viction of the appellant and sent the case 
back to the learned Magistrate for trial 
in accordance with law, ignoring the plea 
of guilty entered by the appellant. The 
High Court was clearly in error in not 
doing so 


5. We seeordigety allow the appeals, 
set aside the judgment of the High Court 
as also the Order of conviction and sen- 
tence recorded against the appellant. by 
the learned Magistrate and remand the 
case to the learned Magistrate so that he 
may proceed with the case from the 
stage at which -the appellant ‘confessed 
to a plea of guilty. The learned: trial 
Magistrate will ignore the plea of guilty 
entered by the appellant and proceed 
further with the case after giving an op- 
portunity to the prosecution to lead such 
additional evidence as it thinks fit and 
then allowing the appellant to enter upon 
his defence and lead such evidence in de- 
fence as he thinks proper and then dis- 
pose of the case in accordance with law. 
The appellant will continue on the same 
bail on which he. has been released by 
this Court by -its Order dated. 30th 
Marea; -1979. 

Appeal allowed. 
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P. S. R. Sadhanantham, Petitioner V 
Arunachalam and another, Respondents: 


Constitution of India, Arts. 136, 21 — 
Appeal against acquittal — Leave sought, 
by private party — Maintainable only in 
very special circumstances — Scope of. 
Arts. 136 and 21 — (Words & Phrases — 
Crime — Definition of). 


The Supreme Court has jurisdiction’ to 
entertain appeals against judgments of 
acquittal by the High Court at the in- 
stance of private parties. Thus where in 
a murder case an appeal against acquit- 
tal was not filed by State, a brother of 


the deceased, a private citizen who is “ 


neither a complainant, nor a first infor- 
mant could invoke the special power 
under Article 136 for leave to appeal 
against acquittal and the same would not 
violate Art. 21 of the Constitution. (Case 
law discussed). (Paras 16, 26, 27) 


Per V. R. Krishna Iyer, J.: It is 
apparent that there is no statu- 
tory provision which creates a right of 
appeal in favour of a stranger enabling 
him to challenge an acquittal by the High 
Court. .The Criminal Procedure Code 
does not create such a right of appeal 
and, speaking generally, a right of. ap- 
peal is the creature of statute. In express 
terms, Art. 136 does not confer a right-of 
appeal on a party as such but it confers 
a wide discretionary power on the Sup- 
reme Court to interfere in suitable cases, 
The discretionary dimension is consider- 


able but that relates to the -power of the © 


Court and it spells by implication, a fair 
procedure contemplated by Art. 21. Arti- 
cle 136 is a special jurisdiction It is resi- 
duary power, it is extraordinary in its 
amplitude, its limit, when it chases injus- 
tice, is the sky itself. It is manifest. that 
Art. 136 is of composite structure, is 


‘power-cum-procedure — power in that 


it vests jurisdiction in..the Supreme 
Court, and procedure in that it spells ‘a 


mode of hearing. It obligates the exercise © 
` of judicial discretion. and the mode :' 


v "(The judgm 


‘-- order in which they are aud in the cer- 


ents are printed in -the 


tified copy—Ed.) 
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of . 


hearing :so’ characteristic of the Court 
Process. ‘In short, there is an in-built 


prescription of power and procedure in. 


terms of Art. 136 which meets the. de- 
mand of Art. 21. (Paras 4, 7, 8) 


‘If Art. 21 is telescoped into Article 136, 
the conclusion follows that their proce- 
dure is imprinted on the special leave 
that the Court may grant or refuse. When 
a motion is made for leave to appeal 
against an acquittal, Supreme Court ap- 
preciates the gravity of the peril to per- 
sonal liberty involved in that proceeding. 
It is fair to assume that while consider- 
ing the petition under Art. 136 for leave 
to appeal against acquittal, the Court 
will pay attention to the question of liber- 
ty, the person who seeks such leave from 
the Court,. his motive and his locus standi 
and the weighty factors which persuade 
the Court to grant special leave. When 
this conspectus of processual circumstan~ 
ces and criteria play upon the jurisdiction 
of the Court under Art. 136, it is reason- 
able to conclude that the desideratum of 
fair procedure implied in Art. 21 is ade- 
quately answered. The wider the dis- 
cretionary power the more sparing its 
exercise. Moreover, the Court may not, 
save in special situations, grant leave to 
one who is not eo nomine a party on the 
record. Thus, procedural limitations exist 
and are governed by well-worn rules of 
guidance. It is true that the strictest 
vigilance over abuse of the process of the 
Court, especially at the expensively exalt- 
ed level of the Supreme Court, should 
be maintained and ordinarily meddlesome 
bystanders should not be granted “visa”, 
But the bogey of busybodies blackmail- 
ing adversaries through frivolous invoca- 
tion of Art. 136 is chimerical. Access to 
justice to every bona fide seeker is a de- 
mocratic dimension of remedial jurispru- 
dence even as public interest litigation, 
class action, pro bono proceedings, are. 

(Paras 9, 10, 11, 13, 18) 

Per Pathak, J.: The jurisdiction con- 
ferred by Article 136 seeks to con- 
fer on this ‘Court the widest con- 
ceivable range oof judicial power, 
making it perhaps among the most 
powerful Courts in the world, It is an at- 
tempt to ensure that the foundations of 
the Indian’ Republic, which have been 
laid on the bed-rock of justice, are not 
undermined; by injustice anywhere: in the 
land. Nonetheless, there is a limitation 


in-built into ‘the jurisdiction of the Court | 


and flows from the nature and charac- 
ter of the case intended. to be brought-be-: 
fore the Court. It is a-limitation which 
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requires compliance despite. the apparent - 
plenitude of power. vested in ‘the Court. ` 
(Paras 21, 22). 


A me id ah a deemed by lee to” 
be harmful to society in general, even — 
though its immediate victim is an indivi- 
dual. The notion of crime as a threat to, 
the whole community is. the material 
counter-part of the formal rule that the 
State alone is master of.a criminal pro- 
secution. No private person has a direct 
interest in a criminal proceeding, al- 
though exception - -may be made by the 
statute in certain cases. It is common 
knowledge that a criminal prosecution. is 
not intended for the private satisfaction 
of a personal vendetta or revenge. The 
Law Commission of India also expressed 


itself against the general desirability ‘to 


Pen eee appeals agent acquittal l 
(Paras 24, 25). 

In a E PEE PA which elevates the. 
right to life and liberty to a fundamental 
priority, it is incumbent upon the Court 
to closely scrutinise the motives and 
urges of those who seek to employ its 
process against the life or liberty of an- 
other. The Supreme Court ‘should en- 
tertain a special leave petition filed by a 
private party, other than the complain- 
ant, in those cases only where it is con- 
vinced that the public interest justifies 
an appeal against the acquittal and that 
the State has refrained from petitioning 
for special leave for reasons which do 
not bear on the public interest but are 
prompted by private influence, want of 
bona fide and other extraneous considera- 
tions. (Para 26) 
Cases Referred: — Chronological Paras 
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(1978) 1 SCC 248: AIR 1978 SC 548. 3 
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1961 AC 617: (1961) 2 All ER 504, Att. 
Gen. of Gambia v. Pierr Sarr N. Jie 14 
(1955) 1 SCR 267: AIR 1954 SC 520 21 
1950.SCR 459: AIR 1950 SC 188 21 
(1889) 23 QBD 598 (CA), Mogul Steam- 
_ Ship Co. v. McGregor Gow and Co. 24 
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K. Jayaram, K. Ram Kumar and Aru- 
neshwar Gupta Advocates with him), for 


. Petitioner; Mr. Soli J. Sorabjee, Sol. 


Genl. s R. N. Sachthey, E C. Agar- 
wala & Miss A. Subhashini Advocates: 
with him), for Respondent No. 1. 
KRISHNA IYER, J.. (for himself and — 
on behalf- of -S. M. Fazal Ali and 
D. A. Desai, JJ.) :— Is it constitu- 
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tionally valid or desirable on prin- 
ciple to permit a private citizen, 
who has but loose nexus with the vic- 
fim of a crime, to invoke the special 
power under Art, 136 of the Constitution 
for leave to appeal against an acquittal 
of the alleged criminal thereby putting 
in peril his life or liberty in the absence 
of any legislative provision arming such 
officious outsider with the right to ap- 
peal? This issue, profound on its face 
but unsound on reflection, falls for deci- 
sion in this writ petition under Art. 32 of 
the Constitution. The facts, compressed 
into a single sentence, are that the peti- 
tioner was acquitted of a murder charge 
by the High Court in- appeal but the 
brother of the deceased — not the State 
-nor even the first informant — moved 
this Court under Art. 136, got leave and 
had his appeal heard which resulted in 
the petitioner (accused) being convicted 
and sentenced to life term under S. 302, 
L P. C. The present contention urged, to 
upset that conviction, is that the leave to 
appeal and the subsequent proceedings 
were unconstitutional as violative of Arti« 
cle 21 — the procedural magna carta pro- 
tective of lifé and liberty — and, there- 
fore, the sentence must fail. This plea, 
faintly presented before this Court when 
the appeal was heard, was briefly consi- 
dered and rightly rejected. This second 
battle, doomed to fail like the first, de- 
mands of us a condensed ratiocination in 
negation of the contention hopefully urg- 
ed by Sri Mridul, counsel for the peti- 
tioner. 

2. Two interlaced issues arise and they 
turn on {a) the content’ and character of 
Article 136 vis a vis Art. 21, and (b) the 
locus standi.of a Good Samaritan, it wea 
may use that expression to refer to a 
public-spirited citizen seeking to trigger 
the legal process to see that justice is 
done to his neighbour. 


3. Article 21, in its sublime brevity, 
guardians human liberty by insisting on 
the prescription of procedure ‘established 
by law, not fiat as sine qua non for de= 
privation of personal freedom, And those 
procedures so established must be fair, 
not fanciful, nor formal nor flimsy, as 
laid down in Maneka GandhHi’s case, 
(1978) 1 SCC 248. So, it is axiomatic that 
our constitutional jurisprudence man- 
dates the State not to deprive a person 
of his personal liberty without adher~« 
ence to fair procedure laid down by law. 
The question is whether there is any pro- 
cedure, fair or otherwise, which enables 
a kindly neighbour who is not a com- 
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plainant or first informant, to appeal to 
the Supreme Court against an allegedly 
erroneous acquittal by the High Court, 
The corpus juris contains no black-letter 
law arming any such purely compassion- 
ate soul to, approach this Court, argues 
Sri Mridul; and so, his client’s s liberty has 
been deprived by a proceeding initiated 
by someone without any procedure 
established by law. We see the dexterity 
in the advocacy but reject iis efficacy, 
Nor are we impressed with the submis- 
sion that the brother of the deceased in 
the case, or any other high-minded citi- 
zen, is an officious meddler who has no 
business nor grievance when the. commis- 
sion of grievous crime is going unpunish- 
ed. There is a spiritual sensitivity for 
our criminal justice system which ap- 
proves of the view that a wrong done to 
anyone is a wrong done to oneself, al- 
though for pragmatic considerations the 
law leashes the right to initiate proceed- 
ings in some situations. Again, justice 
is functionally outraged not only when 
an innocent person is punished but also 
when a guilty criminal gets away with it 
stultifying the legal system. The deep 
concern of the law is to track down, try 
and punish the culprit, .and if found not 
guilty, to acquit the accused. 

4. It is imperative under Art. 21 that 


“there should be some civilised procedure 


for holding a man guilty and depriving 
him- of his liberty. Undoubtedly, this 
Court, if it grants leave under Art. 136 
and eventually finds him guilty, deprives 
him of his liberty; and- so the crucial 
question that falls for decision is as to 
whether there is any procedure as predi- 
cated by Art. 21 independent of or impli-« 
cit in Art. 136. It is apparent that there 
is no statutory provision which creates a 
right of appeal in favour of a stranger en 
abling him to challenge an acquittal by 
the High Court. The Criminal Procedure 
Code does not create such a right of ap- 
peal and, speaking generally, a right. o 
appeal is the creature'of statute. So i 
is submitted that before the Court may 
grant special leave under Art. 136 there 
must be an antecedent right of appeal, 
absent which the question of leave by thej ` 
Court does not arise. The argument 
ingenious but the inference is fallacious. 
' § An insightful understanding of the 
sweep, scope and character of Art. 136 
will easily dispel the dichotomy between 


an antecedent right of appeal and a sub- 


sequent grant of leave, which is the cor« 
ner-stone of the contention of the peti- 
tioner. 
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6. The jural reach and plural range of 
the judicial process to remove injustice 
in a given society is a sure index of the 
versatile genius of law-in-action as a de- 
livery system of social justice. By this 
standard, our constitutional order vests in 
the Supreme Court a jurisdiction to do 
justice, at once omnipresent and omni- 
potent but controlled and guided by that 
refined yet flexible censor called judicial 
discretion. This nidus of power and pro- 
cess, which master-minds the broad ob- 
servance throughout the Republic of jus- 
tice according to law, is Art. 136. 


- 7. Specificity being essential to 
legality, let us see if the broad spectrum 
spread-out of Art. 136 fills the bill from 
the point of view of “procedure estabe 
lished by law”, In express terms, Arti- 
cle 136 does not confer a right of appeal 
on a party as such but it confers a wide 
discretionary power on the Supreme 
Court to interfere in suitable cases, The 
discretionary dimension is considerable 
but that relates to tha power of the 
Court. The question is whether it spells 
by implication, a fair procedure as con- 
templated by Art, 21, In our view, it 
does, Article 136 is a special jurisdiction, 
It is residuary power; it is extraordi- 
nary in its amplitude, its limit, when if 
ases injustice, is the sky itself, This 
Court functionally fulfils itself by reach- 
ing out to injustice wherever it is and 
this power is largely derived in the com- 
mon run of cases from Art. 136. Is it 
merely a power in the Court to be exer- 
cised in any manner it fancies? Is there 
no procedural limitation in the manner 
of exercise and the occasion for exercise? 
Is there no duty to act fairly while hear- 
ing a case under Art. 136, either in the 
matter of grant of leave or, after such 
grant, in the final disposal of the appeal? 
We have hardly any doubt that there is 
procedure necessarily implicit in the 
power vested in the Supreme Court, ‘It 
must be remembered that Art. 136 con- 
fers jurisdiction on the highest Court, 
The. founding fathers unarguably in- 
tended in the very terms of Art. 136 that 
it shall be exercised by. the highest 
judges of the land with scrupulous adher- 
nce to judicial principles well establish- 
by precedents in our jurisprudence, 
udicial discretion is canalised - authority, 
not arbitrary accentricity. Cardozo, with 
legant accuracy, has observed :1 . 
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1. Benjamin Cardozo, The Nature of the 
Judicial Process, Yale i ia Press 
(1921), 


P.S. R. Sadhanantham v. Arunachalam 


S.C. 859 


“The Judge, even when he is free, is 
still not wholly free. He is not to in- 
novate at pleasure, He is not a knight-er- 
rant roaming at will in pursuit of his 
own ideal of beauty or of goodness. He 
is to draw his inspiration from consecrat- 
ed principles. He is not to yield to spas- 
modic sentiment, to vague and unregu-< 
lated benevolence. He is to exercise a dis- 
cretion informed by tradition, methodiz- 
ed by analogy, disciplined by system, and 
subordinated to ‘the primordial necessity 
of order in the social life’. Wide enough 
in all conscience is the fleld of discretion 
that remains.” 


8. It is manifest that Art, 136 is of 
composite structure, is power-cum-proce~- 
dure — power in that it vests jurisdic- 
tion in the Supreme Court, and procedure 
in that it spells a mode of hearing. It 
obligates the exercise of judicial discre- 
tion and the mode of hearing so charac- 
teristic of the Court process, In short, 
there is an in-built prescription of power 
and procedure in terms of Art. 136 which 
meets the demand of Art, 21. 

8. We may eye the issue slightly dif 
ferently, If Art, 21 is telescoped in 
Art. 136, the conclusion follows that f 
procedure is imprinted on the speci 
leave that the Court may grant or refuse, 
When a motion is made for leave to 
peal against an acquittal, this Court ap- 
preciates the gravity of the peril 







ed in Art, 21 is adequately answered, 


10. Onca we hold that Art, 136 is a 
composite provision which vests a wide 
jurisdiction and, by the very fact of en- 
trusting ‘this unique jurisdiction in the 
Supreme Court, postulates, inarticulately 
though, the methodology of. exercising 
that power, nothing more remains in the 
objection of the petitioner, It is open to 
the Court to grant special leave and the 
subsequent process of hearing are well 
established. Thus, there is an integral pro- 
vision of power-cum-procedure which 
answers with the desideratum of 
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11. The wider the discretionary power 
the more sparing its exercise. Times out 
of number this Court. has stressed that 
though parties promiscuously ‘provoke’ 
this jurisdiction, the Court parsimonious- 
ly invokes the power. Moreover, the 
Court may not; save in special situations, 
grant leave to one who is not eo nomine 
a party on the record. Thus, procedural 





limitations exist and are governed by- 


well-worn rules of guidance. 


12. Sri Mridul urged that every in- 
quisitive benefactor or offensive adven- 
turer cannot ‘rush in’ and upset a verdict 
of acquittal by resort to Art. 136. This 
is really a matter for exercise of judicial 
discretion and the Court can be trusted 
to bear in mind time-honoured practices 
and the values of Art. 21. But no dog- 
matic prescription of leave under Art. 136 
to a non-party applicant can be laid 
down inflexibly. For access to justice is 
not a cloistered virtue. 


13. It is true that the strictest vigilance 
over abuse of the process of the Court, 
especially at the expensively exalted level 
of the Supreme Court, should be main- 
tained and ordinarily meddlesome: by- 
standers should not be granted ‘visa’. It 
is also true that in the criminal jurisdic- 
tion this strictness applies a fortiori since 
an adverse verdict from this Court may 
result in irretrievable sat to life or 
liberty. 


14. Having said this, we mise empha- 
sise that we are living ‘in times when 
many societal pollutants create new pro- 
blems of unredressed grievance when the 
State becomes the sole repository for ini- 
tiation of criminal action. Sometimes, 
pachydermic indifference -of bureaucratic 


officials, at other times: -politicisation - of: 


higher functionaries may result in refu- 
sal to take a case to this Court under 
Art. 136 even though: the: justice of.the 
lis may well justify it. While “the ceri- 
minal law should not be used as a wea- 
pon in personal vendettas between pri- 
vate individuals”, as Lord Shawcross* 
once wrote, in the absence of an indepen- 
dent prosecution authority easily access 
sible to every citizen, a wider connots- 
tion of the expression ‘standing’ is neces- 
sary for Art. 136 to further its mission. 
There are jurisdictions in which private 
individuals — not the State alone — may 
institute criminal proceedings. The Law 


2.: The- Times, . 26- May’ 1977, 20. 





v. Arunachalam: 
ibe 21 justifying deprivation of life and © 


Reforms Commission (Australia) in its 


Discussion Paper No. 4 on “Access to- 


— I 
Suits” wrote: 

The general rule, at the present -time, 
is that anyone may ‘commence proceed- 
ings and prosecute in the Magistrate's 
court. The argument for retention of 
that right arises at either end of the spec- 


Standing: Public Interest 


- trum — the great cases and the frequent 


petty cases. The great cases are those 
touching government itself — a Water~ 
gate or a Poulson. However independent 
they may legally be any public official, 


police or prosecuting authority, must ba — 


subject to some government supervision 
and be dependent on government funds; 
its officers will inevitably have personal 
links with government. They will ba 
part of the “establishment”. There may 
be cases where a decision not to prose-. 
cute a case having political ramifications 
will be seen, rightly or wrongly, as poli- 
tically motivated. Accepting the possis 
bility of occasional. abuse the Commission 
sees merit in retaining some right of a 


citizen. to ventilate such a matter in the 


Courts. ` 


Even the English System, as pointed by- 


the Discussion Paper, permits a private 
citizen -to file an indictment. In our view, 
the narrow limits set in Vintage English 
Law, into the concept of ‘person aggriev- 
ed’ and ‘standing’ needs liberalisation in 


our democratic situation. In Dabholkar s 


case (1975) 2 SCC. 702 this Court impart- 
ed such a wider meaning. The American 
Supreme Court relaxed the restrictive 
attitude towards ‘standing’ in the famous 
case of Baker v. Carr, (1962) 369 US. 186, 
Lord Denning, in the notable case. of the 
Attorney-General of the Gambia v. Pierra 
Sarr N’Jie, 1961 AC 617 spoke thus: . 
besa ...the words ‘person aggrieved’ are 
of wide import and: should not be sub- 
jected to a restrictive interpretation, 
They do not include, of course, a mere 
busybody who is interfering in , things 
which do not concern him; 
Prof. S A. de. Smith takes the. same 
view :3 


All developed legal ‘systems have had 
to face the problem of adjusting conflicts: 


between two aspects of -the. public inter- 
est — the desirability of encouraging in- 


‘dividual citizens to participate actively 


in the enforcement of the law, and the 


3. Quoted in ‘Standing and Justiciability’ 
by V. S. Deshpande, Journal of the 


`>» Indian Law Institute Apri Jung, 1971, 


Vol. 13, No. 2, p 174 1. 1 
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undesirability of encouraging the profes- 
-sidnal litigant and the meddlesomé inter- 
loper to invoke the ‘jurisdiction of the 
courts in matters that do not concern 
Prof. H.W.R. Wade strikes a similar 
note :4 

In other words, certiorari is not con- 
fined by a narrow conception of locus 
standi. It contains an element of the 
actio popularis. This is because it looks 
beyond the personal rights of the appli- 
cant; it is designed to keep the machi- 
nery of justice in proper working order 
by preventing inferior tribunals and pub- 
lic- authorities from abusing their 
powers. 
In Dabholkar’s case, one of us wrote in 
his separate opinion :° 
: The possible apprehension that widen- 
ing legal standing with a public conno- 
tation may unloose a flood of litigation 
which may overwhelm the Judges is 
misplaced because public resort to court 
to suppress public mischief .is a tribute 
to the justice system. 
This view is echoed by the 
Law Reforms Commission. 


‘15. The crucial significance of access 
jurisprudence has been best expressed by 
Cappelletti : :8 

The right of effective access to justice 
has emerged with the new social rights: 
Indeed, it is of paramount 
among these new rights since, clearly, 
the enjoyment of traditional as well as 
new social rights presupposes mechan- 


Australian 


isms for their effective protection. Such © 


protection, moreover, is best assured by 
a workable remedy within the - frame- 
work of the judicial system. Effective 
access to justice can thus be seen as the 
most basic requirement— the most basic 
‘human right’ — of a system which pur- 
ports to guarantee legal rights. 

' 16: We are thus satisfied that the 


bogey of busybodies blackmailing adver- 


‘|saries through frivolous invocation of 
Art. 136 is chimerica. Access to Justice 
fo every bona fide seeker is a democratic 
dimension .of ‘remedial jurisprudence 
even as public interest litigation, class 
action, pro bona proceedings, are. We 
cannot dwell in the home of- processual 
obsolescence when our Constitution high- 


4.- Ibid, p. 175 


5,, Krishna Iyer, J. in . (1975) 2 SCC 702, 


_ at 720 | 
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lights social justice:.as°a-goal. We hold 


that there is no merit in, the ` conten- - 
tions of the -writ petitioner and dismiss ` 


the petition. 
- PATHAK, J. (for himself and A. D, 
Kosha], J:—— 17. The High Court of 


- Madras in its appellate jurisdiction ac- 


quitted the petitioner, Sadhanantham, of 
charges under S. 302 and S. 148, IP.C. 
Arunachalam, -as brother’ of the deceas- 
ed, petitioned to this Court under Arti- 
cle 136 of the Constitution for special 
leave to appeal against the acquittal. 
The court granted special leave, and 
ultimately allowed the appeal, Aruna- 
chalam v. P. S. R. Sadhanatham, Crimi- 
nal Appeal No. 170 of 1973. decided by 
Hon’ble S. Murtaza Fazal Ali and 
Hon’ble O. Chinnappa Reddy, JJ. on 6th 
March, 1979: (reported in AIR 1979 SC 
1284) and setting aside the judgment of 
the High Court restored the conviction 


‘and sentence imposed by the trial Court 


under S. 302, I. P.C. The petitioner 
has filed this writ petition contending 
that the judgment and order of this 
Court is a nullity and should be set 
aside. The principal contention is that 
Art. 136 did not empower this Court to 
grant special leave to Arunachalam (the 
third respondent) and the grant of spe- 
cial leave- by the Court and its entertain- 
ing the appeal violates Art. 21 of the 
Constitution. 


18. The maintainability of the appeal 
on the ground that Arunachalam was 
not entitled to petition under Art. 136 
of the Constitution for special leave was 
challenged before the Bench hearing the 
appeal, but the Bench overruled the ob- 
jection holding that it had ample power 
under Art. 136 to entertain the special 
leave petition, The learned Judges laid 
down that the Court had jurisdiction to 
entertain appeals against judgments o 
acquittal by the High Court at the in- 
stance of private parties. 

19. We have read the judgment of 
our learned brother V. R. Krishna Iyer, 
but because of the importance of the 
question we consider it necessary to set 
down our own view. 


20. The expanse of the appellate 
jurisdiction of the Supreme. Court flows 
from an entire code of provisions. con- 
tained. in the Constitution. It mecludes 
an appeal on certificate by the High 
Court under Art..132 that the case in- 
volves. a substantial question of law as 
to the interpretation of the. Constitution 
in a civil, criminal or. other... proceeding. 
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disposed of by a judgment, decree or 
final order of a High Court, and an ap- 
peal on certificate under Art. 133 that 
the case involves a substantial question 
of law of general importance which calls 
for decision by the Supreme Court. In 
a criminal proceeding, disposed of by a 
judgment or final order or sentence of a 
High Court, besides cases where the 
the High Court has convicted the ac- 
cused and sentenced him to death either 
on reversing in appeal an order of ac- 
quittal by the trial Court or on the 
case being withdrawn from the subor- 
dinate court to itself for trial, an appeal 
lies to the Supreme Court where the 
High Court “certifies that the case is fit 
one for appeal to the Supreme Court”, 
Article 135 confers jurisdiction and 
power on the Supreme Court with re- 
spect to any matter to which Art. 133 or 
Art. 134 does not apply if such juris- 


diction and power were exercisable by. 


the Federal Court immediately before 
the commencement of the Constitution. 
Article 136 declares: 

“136. (1) Notwithstanding anything in 
this Chapter, the Supreme Court may, 
in its discretion, grant special leave to 
appeal from any judgment, decree deter- 
mination, sentence or order in any 
cause or matter passed or made by any 
court or tribunal in the territory of 
India.” 

Then follow other 
we need not refer. 


21. Plainly, the jurisdiction conferred 
by Art. 136 seeks to confer -on this 
Court the widest. conceivable range of 
judicial power, making it ‘perhaps among 
the most powerful courts in the world. 
The judicial power reaches out to every 
judgment, decree, determination, sen- 
tence or order affecting the rights and 
obligations of persons in civil matters, of 
life and liberty, in criminal matters as 
well as matters touching the Revenues 
of the State. It is an attempt to ensure 

at the foundations of the Indian Re~ 
ublic, which have been laid on the bed- 
ock of justice, are not undermined by 
injustice anywhere in the land, Bharat 
Bank Ltd. v. Employees of the Bharat 
Bank Ltd., 1950 SCR 459 at p. 474.. As 
the Court ' observed . in Durga ` Shankar 
Mehta v. Raghuraj Singh (1955) 1 SCR 
267 at p. 272 Art. 136 vests in the Sup- 
reme Court a plenary jurisdiction in the 
matter of entertaining and hearing ap- 
peals by grant of special leave. 


22. Nonetheless, there is a Hmitation 
|which, in our opinion, is of immediate 


provisions to which 
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relevance, It is a limitation in-built 
into the jurisdiction of the Court and 
flows from the nature and character of 
the case intended to be brought before 
the Court. It is a limitation which re- 
quires compliance despite the apparent 
plenitude of power vested in the Court, 
When a petition is presented to the 
Court under Art. 136, the Court will 
have due regard to the nature and char- 
acter of the cause sought to be brought 
before it when entertaining and dispos« 
ing of the petition. 


23. The question is: Does the bro- 
ther of a deceased person, who has been 
murdered, possess the right to petition 
under Art. 136 of the Constitution for 
special leave to appeal against an ac- 
quittal of the accused? Jt is a question 
which touches directly on the nature of 
a crime and of a criminal proceeding. 


24. Several different definitions of a 
crime have been attempted (and thera 
are some jurists who say that it is im- 
possible of definition), but there is broad 
agreement on one attribute of its na- 
ture, that itis an illegal. act which 
amounts to.a wrong against the public 
welfare, Mogul Steamship Co. v, 
McGregor Gow & Co. (1889) 23 QBD 
598, 606 per Lord Esher M. R., As a con- 
cept, crime has been defined as “any 
conduct which a sufficiently powerful 
section of any given community feels to 
be destructive of its own interests, as en- 
dangering its safety, stability or com= 
fort,” which “it usually regards as es- 
pecially heinous and seeks to repress 
with corresponding severity; if possible 
it secures that the -forces which the 
sovereign power in the State can com- 
mand ‘shall be utilised to prevent the 
mischief or to punish anyone who is 
guilty of it." Crimes were defined by 
blackstone® as “the breach and violation 
of public rights and duties which affect 
the. whole community.” A crime, there- 
fore, is an act deemed by law to be 
harmful to society in general, ev 


though its immediate victim is an indivi-j. 
dual. Murder injures primarily the par-! 


ticular victim, but its blatant disregard 
of human life puts. it beyond a matter of 
mere compensation between the mur- 
derer and the victim’s family. Those 
who commit such acts are proceeded 
against by the State in order that, if 


7. Kenny’s Outlines of Criminal Law, 
18th Edn., p. 2 para, 3% 


8. Commentaries, IM. 2, 


Le 


1986 - 


convicted, they may be punished.® . The 
notion of crime as a threat to the whole 
community is the material counter-part 
of the formal rule that the State alone 
is master of a criminal prosecution.!° In 
a criminal proceeding, the State stands 
forward as prosecutor on public grounds, 
No private person has a direct interest 
in a criminal proceeding, although ex- 
ception may be made by the statute in 
certain cases, It is common knowledge 
that a criminal prosecution is not intend- 
ed for the private satisfaction of a per 
sonal vendetta or revenge. H 


25. In India also, the criminal law 
envisages the State as the prosecutor, 
Under the Code of Criminal Procedure, 
the machinery of the State is set in 
motion on information received by the 
police or on a complaint filed by a pri- 
vate person before a Magistrate. If the 
case proceeds to trial and the accused is 
acquitted, the right to appeal against. the 
acquittal is closely circumscribed. Under 
the Code of Criminal Procedure, 1898! 
the State was entitled to appeal to the 
High Court, and the complainant could 
do so only if granted special leave -to 
appeal by the High Court. The right of 
appeal was not given to other interested 
persons. Under the Code of Criminal 
Procedure 1973,1 the right of appeal 
vested in the State has now been made 
subject to leave being granted to the 
State by the High Court. The complain- 
ant continues to be subject to the pre- 
requisite condition that he must obtain 
special leave to appeal. The fetters so 
imposed on the fright to appeal are 
prompted by the reluctance to expose a 
person, who has been acquitted by a 
competent court of a criminal charge, to 
the anxiety and tension of a further exa- 
mination of the case, even though it is 
held by- a superior court. The Law Com- 


9. Salmond on Jurisprudence, 12th Edn, 
'  p.- §2 para. 14. l 


40. Current Legal Problems, 1955: Glan= 
ville Williams, “The Definition of 
Crime,” p. 107 at p. 122. 


11. Since the matter is being treated 
broadly, it is unnecessary to deal 
here with the distinction between 
“public” and “private” crimes, and 
the classification of crimes which the 
law permits to be POPON EA 


12. S. 417. ; : N 
43. S. 378, pote So Ae a 
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mission of Indial4 gave anxious thought 
to this matter, and while noting that the 
Code recognised a few exceptions by way 
of permitting a person aggrieved to im- 
itiate proceedings in certain cases and 
permitting the complainant to appeal 
against an acquittal with special. leav 
of the High Court, expressed itself 
against the general desirability to en- 
courage appeals against acquittal, It re- 
ferred to the common law jurisprudence 
obtaining in England and other countries 
where a limited right of appeal against 
acquittal was vested in the State and 
where the emphasis rested on the need 
to decide a point of law of general im- 
portance in the interests of the general 
administration and proper development 
of the criminal law, But simultaneously 
the Law Commission also noted that if 
the right to appeal against acquittal was 
retained and extended to a complainant 
the law should logically cover also 
cases not instituted on complaint, It ob- | 
served : 

“Extreme cases of manifest injustice, 
where the Government fails to act, and 
the party aggrieved has a strong feeling 
that the matter requires further con- 
sideration, should not, in our view be left 
to the mercy of the Government. To in- 
spire and maintain confidence in the ad- 
ministration of justice, the limited right 
of appeal with leave given to a private 
party should be retained, and should 
embrace cases initiated on private com- 
plaint or otherwise at the instance of an 
aggrieved person.” 

However, when the Criminal Procedure 
Code, 1973 was enacted the statute, as 
we have seen, confined the right to ap- 
peal, in the case of private parties to a 
complainant, This is, as it were, a mate- 
rial indication -of the policy of the law. 

26. Having regard to the fundamen- 
tal nature of a criminal proceeding to 
which reference has been made, it is now 
appropriate to examine the considera- 
tions which the Court should keep in 
mind when entertaihing a petition for 
special leave to appeal by a private 

party against an order of acquittal, 
From what has been said, it is plain that 
access to the jurisdiction under Art. 136 
cannot be permitted to a private party 
who seeks to employ the judicial process 
for the satisfaction of private revenge 
or personal vendetta. Nor can it be 
permitted as an instrument of coercion 





' © 14 Forty-eighth Report, 1972, pp, 17-21, 


paras. 48-58. 


864 8. C. 


where a civil action would lie. Im every 


ease, the Court is bound to consider - 
what is the interest’ which brings the - 


petitioner to court and whether the: in- 
terest of the public community will 
benefit by the grant of special leave. In 
a jurisprudence which elevates - the 
right to life and liberty to a fundamen- 
tal priority, it is incumbent upon. the 
court to closely scrutinise the - motives 


and urges of those who seek to employ. 


its process against the life or liberty of 
another. In this enquiry, the Court 
would perhaps prefer to be satisfied whe- 
ther or not the State has good reason for 
not coming forward itself to petition for 
leave. We think that the Court 

should entertain a special leave petition 

ed by a private party, other than the 
complainant, in those cases only where 
it is convinced that the public interest 
justifies an appeal against the acquittal 
and that the State has refrained from 
petitioning for special leave for reasons 
which do not bear on the public inter- 
est but are prompted by private influ- 
ence, want of bona fide and other extra- 
eous considerations. We would restrict 
accordingly the right of a -private party, 
other than the complainant, to petition 
for special leave against an order of ac- 
quittal It is perhaps desirable to keep 
in mind that what follows from the 
grant of special leave is an appeal, and 
the jurisdiction . must, therefore, be in- 
voked by a petitioner possessing a locua 
standi, recognised in law. 


27. In regard to the question whe- 
ther the procedure followed by this 


Court in disposing of a petition for spe- 


cial leave under Art. 136 is consistent 
with the procedure contemplated. by 
Art. 21; we have no hesitation in holding 
that the principle is in-built within the 
terms of Art. 136 itself that the Court 


` -jin exercising its jurisdiction will do so 


as a court of law following the well- 
known norms of procedure which have 


been recognised for long as governing 


and informing the proceedings of all 
courts. We have no hesitation in hold- 
ing that Art. 21 is not violated. 


28. The’ petitioner has failed. to estab- 
lish that there is a case for interfering 


with the judgment of this Court allow- 


ing the appeal. 
, +29. The writ petition .is dismissed, but 
in the circumstances there is no. -order 


- as to costs, `- 
: Writ petition dismissed, 


-Ghunnu v. State’ of U. P. 


AIR 1980 SUPREME COURT 864 
k (From: Allahabad) > ` 
‘JASWANT SINGH a i 

P. S. KAILASAM, 


Criminal Appeal No. 576 7 "976, Dj- ` 


22-9-1978. 


Ghunnu and - others, Appellants Ve 
State of U. P., Respondent. 

(A) Evidence Act (1872), S. 3 — Cri- 
minal trial — Appreciation of evidence 
—- Admitted enmity between two- fac-. 
tions — Injuries on both sides — Court 
should look to the facts proved: rather. 
than accept testimony of witnesses at 
their face value. (Para 6) 

(B) Penal Code oe S. 302 r/w Sec- 
tion 149; S. 326 r/w, Ss. 149 and 96 — 
Charge of murder — Admitted enmity 
between two factions — Injuries on both- 
sides — Nature of injuries on prosecu- 
tion party and gunshot ` injuries on. ac- 
cused party suggesting that attack by ac- 
cused party followed firing of pistol 
though nothing could be determined with 
certainty — Injuries on prosecution 


‘party inflicted after pistol was snatched 


resulting in death of one of them — ` 
Held accused had exceeded their right of 
private defence and were guilty under 
S. 326 r./w. S. 149 though charge ‘under ` 
8. 302 > TAW. S. 149 was not proved. = ` 
(Para 12) 

KAILASAM, J.— This appeal by the 
five appellants is by special leave. against 


the judgment of the High Court of 
Allahabad against their conviction and 


Sentences imposed on them, | 


2. Before the trial Court, the five -ap 
pellants and five others were tried for 
offences under Sections 147, 148, 302, 307 
and 324, L P.C. read with S. 149; I.P.Ġ; 
All of them were convicted ‘under Sec- 
tions 302, 307, 324, I.P.C. read with 
S. 149. LP.C. and were sentenced to im 
prisonment for life under 5. 302 and. for 

seven years’ R. I. under S. 307 and two 
years’ R. L for offence u/s. 324, 1. P:C, 


' On appeal by the appellants, the High 


Court of Allahabad set aside the convic- 
tion and sentences ‘imposed. on five of: 
the accused and confirmed the convic~ - 
tions and ‘sentences imposed on: the ap- e 
pellants by the trial Sot for the varis . 
ous offences. - 7 


3.° The appellants are Pasis ia a | 
and are residents of village Sinhar Kalan’ 


‘within the jurisdiction of Kotwali Dehat ` 





Police Station in the district of Mirzaput,. | 
_ LW/LW/E543/78/RSK ` | 


ALE. = 
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34, I. P. C. The view taken by the High 


Court on the findings arrived. at by it, 


is clearly erroneous in a ana ‘cannot 
be sustained. 


' 5, - Mr. Khanna, counsel for the ap- 
pellant submitted that respondent No. -3 
also should. be convicted under Sec. 302/ 
34 because he also participated in the 
assault of the deceased having accompa- 
hied the first two respondents. In view 
of the facts of the present case, we find 
that although the third respondent ac- 
companied the first two respondents, yet 
he did not at all participate. in the -as- 


sault on the deceased but on the other- 


hand he threw brick-bats on somebody 
else and was not even armed with a 
stick which was the weapon with which 
the deceased was assaulted.“ In the cir- 
cumstances, therefore, sé far as convic- 
tion of the third. respondent under Sec- 
326/34 is concerned, we- find no reason 
to interfere with the same. 


6. For the reasons given above, we 
allow this appeal and set aside the judg- 
ment of the High Court and alter the 
conviction of respondents Nos. 1 and 2 
from one under Section 326/34 to that 
under’ Section 302/34 and sentence each 
` of them ‘to imprisonment for life. © 


_% The appeal against respondent 
No. 3 is dismissed. _ 
8. The respondents will, of course, 


. be entitled to the benefit of Section 428 
of Cr, P. C. 


Appeal papiy allowed. 


AIR 1980 SUPREME COURT 881 
(From: Bombay) 
V. R. KRISHNA IYER AND 
R. S. PATHAK, JJ. 

Civil Appeals Nos. 

1978, D/-:13-2-1980. 
Mrs. Kunda S. Kadam and others, Ap- 
pellants v. Dr. K. K, Soman and others, 

Respondents. 


Maharashtra “Public. ' Service Commis- 
sion Appellant v. K. K. Soman ana others 
Resnondents. j 


Constitution: of India. Art. 226 — Writ 


petition — Maintainability | — Recruit- 
. ment to post of Deputy Municipal Com- 
missioner, Bombay, through Public Ser- 
vice Commission —. Recommendation. of 
certain candidate. by Commission — balia 


DX/DX/A996/80/SNV. oe 
- 1980 S.:€./56. VI G8 


: Kunda S. Kadam v. K. K: Soman `. 
cused within the purview of Sec.. 302/. 


1954 and. 1955 of 


~ S.C. 881° 


petition to challenge recommendation on . 
ground of lack of necessary | qualification . 


m‘recommended candidate, -is premature. 


Decision of Bombay High Court, Re- 


versed. (Para 3) 

- KRISHNA IYER, J.:— These two civil 
appeals revolve round the appointment to 
the post of Deputy Municipal Commis- 
sioner in the Municipal Corporation of 
Greater Bombay. The appellant’in C. A. 


No. 1954 of 1978 was one of the applicants 


for the post. By way of an ‘aside we men- 
tion that the other appeal, C. A. No. ‘1955 
of 1978 does not call for any adjudication 


‘or other consideration in the view we are 


taking and the order we are. passing in 


‘this appeal. The other one is by the Pub- 


lic Service Commission and relates to 
certain observations which hurt the Com- 
mission... : 

- 2. The ‘appellant was employed in 
various capacities in the Municipal Cor- 
poration of Greater Bombay, including as 


' Ward Officer and also as- Enquiry Officer. 


The: qualifications required for the post of 
Deputy Municipal Commissioner are in. 
cases where they are directly recruited 
through the Public Service Commission : 

(a) administrative experience in a large 
organisation of not. less than ten years 
and (b) out of this period of ten years at 
least five years being in a_ responsible 


a a 


capacity. In the present case ‘the Munici- 


pal Corporation instead of choosing the 
promotion source for appointment 
decided to request the Public Service 
Commission to recruit on application from - 
the open market. This enabled even the 
in-service employees to: apply and. so the 
appellant, who-was already an employee 
in the Bombay Municipal Corporation, ap- 
plied for the post.. Eventually,-she was 
recommended by the Public Service.Com- 
mission to the Municipal Corporation for — 
appointment. While her name was under 
consideration by the Municipal Corpora- 
tion. which was the appointing authority, 
a Writ -Petition was filed by the respon- 
dents l:and 2 ` challenging. the recom- | 
mendation itself on the score that the pre- . 
sent appellant did not fulfil the required 
statutory qualifications. The power of ap- 
pointment belongs to the Municipal Cor- 
poration. After the Corporation takes the 


` decision. to appoint a - particular candi- 


date, the confirmation of the Government . 
is required and on such confirma-.. 

tion being given. a regular -ap- 
pointment is made. These exercises 
have not been gone a eronee -at ail Atl. 


. « a 
rsp i af oa m z a, . a F Pe 
- <. J PENE En . 

ao: 
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that happened. is that: the’ Public Service 
Commission had. recommended the name 
of the appellant and even before a .deci- 
sion was taken by the Corporation a writ 
Petition’ was filed. The writ petition was 
dismissed in. limine “by a- learn- 
ed Single Judge, but -on appeal, a 
Division: Bench of:the High Court cover- 
ed that decision and -allowed the appeal. 
The Division Bench. took: the view that 
the_appellant did not possess one of the 
qualifications, namely-10 years’ admin- 
istrative experience and, therefore, quasi 
ed the recommendation itself.. . -;; 


3. We consider that the time has not ar- 
rived forthe court to adjudicate upon the 
. merits ‘and that the Writ Petition itself 
was premature. The normal procedure 
should have been for the recommendation 


of the Public Service Commission to pe, 


considered ‘by the Corporatiori. It was open 


to the Municipal Corporation to accept the . 


recommendation or not to accept the re- 
commendation. The learned Attorney 
General, appearing for the Corporation, 
says that it was ‘open to the Corporation 
to ask for other names and- make its own 
choice. We are not called ` upon to ‘state 
what the: powers of the Corporation in 
such a situation are. It was also open to 
the State Government even if the Cor- 
poration had made an appointment to con- 
firm or not to confirm it, depending on Its 
_jown view of the matter. We mention all 

this only to emphasise that it was too 

early for a writ petition to be entertained 
and decided on the merits. ; 

4. In this view we set aside the judg- 
ment of the Division Bench of the High 
Court of Bombay and leave the matter 
at large. This means that the recom- 
mendation of the Public Service Commis- 
sion will be back before the Municipal 
Corporation of Greater: Bombay. Accord- 
ing to law the Corporation will. take its 
decision and ‘thereafter in due course it 
will go. for confirmation to the State 
Government. If any party is aggrieved by 
the appointment made it will be - time 
enough for such- aggrieved pariy „to 
' challenge the appointment. i É 


5, There: is one ' difficulty. ‘which the 
Municipal Corporation may feel on our 
direction for a reconsideration of the 


matter. So-long as the observations of the ` 


Division Bench of the High Court are 
there, there may be an indirect impres- 
sion on the part .of the Corporation that 
they are bound by them. We make it 
clear that the Corporation will arrive at 
_ its own independent judgment, untram- 


A. LR, 


melled by any observations on the merits 
made by the High Court, either express- 
ly or which may be implied. We say so 
because we have: not heard counsel on 
the merits and must not be taken to-have 
made any . observations one way or the 
other’ affecting the rights of the partise: 


6. Two further directions are required 
to be made. The Municipal, Corporation 
shall take a decision regarding the ap- 
pointment within three months from to- 
day. Further any ad hoc _ appointment, 
that may be made or may have been made 
meanwhile, will not affect the rights of 
the parties. We also make it clear that the 
question of seniority of the appointee 
who may eventually be. chosen. and ap- - 


‘pointed as Deputy Municipal Commis- 


sioner will have to be decided in other 
litigation. and we should not be-taken to 
have decided that question -by this order. 


T. We allow the appeal, set aside the 
judgment of the Division . Bench of the 
High Court of Bombay and direct the 
Municipal Corporation of Greater Bom- 
bay to -reconsider the matter :in the 
light - of . the. directions. . ‘we 
have made above. The writ petition is 
dismissed. The parties will bear their re- 
spective costs in this Court. and in the 


‘Appeal ‘allowed. 


‘High Court. 


.. ATR--19809 SUPREME COURT 882 _ 
- (From: ATR 1968 All 285), l 
= D- A DESAI AND 
E. S. VENKATARAMIAH, JJ. 

owl ADDA No. 577 of 1970, Dj- 27-2- 
1980 

The Tulsipur Sugar Co. Ltd., - Appel- 
lant v. The Notified Area Committee, 
Tulsipur, Respondent, 

(A) U. P. Town Area Act (2 of 1914), 
Section 3 — Extension of notified area — 
Declaration of any area as town area — 
Previous publicity to public and con- 
sideration of their representation or ob- 
jection —.Not necessary either expressly 
or impliedly — “Audi alteram partem” 
— Principle not attracted. (Constitution 
X India, Art. :226; Administrative, Jaw). 

Section’ 3 does not ‘provide that the 
State Government should give previous 
publicity’ to its proposal to declare any 
area as a town’ ‘area and’ should make 
such declaration after taking into con- 


CX/CX/B370/80/DVT 
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sideration any representation or object- 
tion filed in that behalf by the members 
of the public. Nor Section 3 of the Act 
by necessary implication imposes a duty 
on the State Government: to follow the 
principles of natural justice Le to give 
publicity to its proposal to declare any 
area as a town area and to decide the 
question whether any declaration under 
Section 3 of the Act should be made or 
not after taking into consideration the 
representations or objections submitted 
by the members of the public in that re- 
gard. Therefore, the failure to comply 
with such procedure would not in- 
validate any declaration made under 
Section 3. The power of the State Gov- 
ernment to make a declaration under 
Section 3 is legislative in character be- 
cause the application of the rest 
of the provisions of the Act to the 
geographical area which is declared as a 
town area is dependent: upon such de- 


claration Section 3 of the Act is ` 
ix the nature of a conditional legis- 
Tation. The maxim ‘audi alteram 


partem’ does not become applicable fo 
the. case by necessary implication. 
. (Paras 5, 8, 10) 


A notificafion issued under Section 3 
which has the effect of making the Act 
applicable fo a geographical area is in 
the nature of a conditional legislation 
and it cannot be characterised as a piece 
of subordinate legislation. Therefore, it 
is not necessary for the State Govern- 
ment to follow the same procedure 
which is applicable to the promulgation 
of rules under Section 39 of the Act. 
tt is nof possible fo equate a declaration 
to be made under Section 3 with rules 
made under Section 39. Case law dis- 
cussed, AIR 1968 All 285 Affirmed. 

(Paras 11, 18) 

(Bf U. P. Town Area Act (2 of 1914), 
Section 3 (2) — Declaration of certain 
area as town area — Notification pub- 
‘lished in Gazette — Plea that the area 
is a part of agricultural village — Not 
available. (Para 19) 


(C) U. P. Town. Area Act (2 of 1914), 
Section 3 — Declaration of certain area 
as town area — Imposition of Octroi in 
that area — Notification issued — Omis- 
sion therein fo specify octroi limits — 
Subsequent Notification issued - rectifying 
omission —. First notification making it 
clear that octrot is to be imposed to the 


Tulsipur Sugar: Co. v. Notified 


Area’ Committee, Tulsipur ` S.C. 883 


town area — Held mere non-mention of 
octroi limit would not mislead the peo- 
ple — The earlier notification was nei- 
ther incomplete nor. ineffective. ATR 
1988 All 285 Affirmed. (Para 21) 
Cases Referred: Chronological Paras 
(1978) 2 SCR 272: AIR 1978 SC 851 7 
(1978) 2 SCR 621: AIR 1978 SC 597 7 
(1972) I WLR 1373: (1972) 3 All ER 1019 

Bates v. Lord Hailsham of St. Maryle- 

bone . 9 


1970) 1 SCR 457: ATR 1970 SC 150 7 


(1969) 2 Ch D 149: (1969) 2 WLR 337, 
Schmidt. v. Secy. of State for Home 

Affairs 7 
(1964) 6 SCR 913: ATR 1964 SC 1260 16 
(1961) 3 SCR 698: AIR 1962 SC 1263 17 
1951 SCR 747: AIR 1951 SC 332 15 
(1945) 72 Ind App 57: AIR 1945 PC 48 
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(1909) 8 CLR 626 (Aus), Baxter v. Ah 
Way © M, 17 
(1878) 5 Ind App 178:ILR 4 Cal 172 
(PC) - T1, 14, 15 
Mr. Anil B. Dewan, Sr. Advocate 


(M/s. J. S. Sinha and K J. John, Ad- 
vocate with him) for Appellant. Mr. J. P. 
Goyal Sr. Advocate (M/s. 8. K. Jain and 


S. M. Jain, Advocates with him] for 
Respondent. 
VENKATARAMIAH, J.t— This ap- 


peal by certificate -arises out of Suit 
No. 416 of 1960 on the file of the Munsif, 
Utraula at Gonda instituted by the 
Tulsipur Sugar Company (hereinafter re- 
ferred to as ‘the plaintiff) against the 
Town Area Committee, Tulsipur (here- 
inafter referred to as ‘the defendant’) 
for a permanent injunction restraining 
the defendant from levying octroi on 
goods brought into the premises of the 
sugar factory belonging to the plaintiff 
pursuant to the Notification bearing 
No. 540/XXTII-102 (58-59)-7 dated De- 
cember 15, 1959 issued by the Commis- 
sioner of Faizabad Division in exercise 
of the powers conferred on him by sub- 
section (2) of Section 39 of the U. P. 
Town Area Act, 1914 (U. P. No. IL of 
1914) (hereinafter referred to as the Act) 
read with the Notification bearing No. 1375 
(1)//XXTII-102 (58~59)-24 dated April 14, 
1960. The name of the defendant was 
altered into the Notified Area Com- 
mittee of Tulsipur by virtue of an order 
made by the Munsif on August 18, 1962 
since the defendant which was originally 
a Town Area’ Committee had been re- 
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constituted -as-a Notified: Area Commit- 
tee with effect from March 15, 1962. The 
plaintiff is a company carrying on the 
business of manufacturing ‘sugar in - its 
factory which was established in the 
year’ 1936 in Shitlapur: village which 
was: situated in the . suburb. of Tulsipur 
Town. By the Notification bearing 
No, 1853-IX-86 T-51 dated December 
22, 1955 issued by the Governor of Uttar 
Pradesh under Section 3 of the Act, the 


limits of the Tulsipur Town Area were — 


extended so- as to bring within its limits 
the village of Shitlapur. Thus the sugar 
factory of the plaintiff was brought with- 
in the jurisdiction of the Tulsipur Town 
Area -Committee. Im the year 1959. it 
was proposed to levy octroi on certain 
goods. which were brought into the limits 
of the. Tulsipur Town Area Committee 
for purposes of sale, use or consumption 
and for that purpose a draft notification 
was published on October 28. 1959 notify- 
ing the proposed 
_ govern the levy of octroi.. and inviting 
objections and representations: thereto. 
The final Notification was published by 
the Commissioner on December 15. 1959 
under Section 39 of the Act notifying the 
rules governing the levy of octroi in the 
Town Area of Tulsipur. In both these no- 
tifications there: was a reference to two 
Schedules — Schedule No. .1 and Sche- 
dule No. 2 but in fact neither of the 
two notifications contained the second 
schedule. “The first schedule referred to 
the rates of octrôi leviable on the goods 
specified therein and the second schedule 
referred to the limits of the Town Area. 


When the Commissioner noticed that the 


Notification dated December 15, 1959 by 
. which the octroi rules were. promulgated 


did’ not contain the second schedule, he 


published a: notification dated April 14, 
1960 in the U. P. Gazette dated April 23, 
_ 1960 getting out the octroi- limits of the 
Town. Area- of Tulsipur by way of 
amendment to the Notification dated 
December 15, : 1959 ‘incorporating the 
second schedule containing the limits of 
the Town Area of Tulsipur in the latter 
notification.. By. the said: notification dated 
April. 14, 1960, item No. 29 in the first 
schedule of the Notification dated De- 
cember. 15, 1959 was also directed to be 
omitted. After the publication of the 
Notification dated . December 15, 1959, 
the plaintiff: was: called upon to pay 


rules which would : 


A. L R; 


octroj on some of the materials, -articles ~ - 


and .stores brought. into its sugar factory . 
which was situated within the Hmits of - 
the Tulsipur Town Area.for being: used 
in the manufacture and sale of sugar. 
Aggrieved by the said levy, the plaintiff — 
instituted the above suit on November 
18; 1960° for permanént injunction as 
stated above questioning the validity of. 
the Notification dated August 22, 1955 
issued by the Governor of Uttar. Pradesh 
extending the ‘limits of the Tulsipur 
Town Area so as to include the area in 
which the factory of the plaintiff was 


‘situated and also the Notification dated 


December 15, 1959 and: the amendment 
of the said Notification by- Notification 
dated April 14, 1960 issued by. the. Com- 
missioner of Faizabad. 

'2. The contention of the plaintiff with 
regard to the Notification dated Aug. 22, 
1955 was that since it had been promul- 
gated -without . giving a prior opportunity 
to all those concerned to make represen- 
tation regarding the advisability of ex- 
tending the limits of -the Tulsipur Town 
Area Committee so as to include the vil- 
lage of Shitlapur within whose limits 
the factory of the plaintiff was situated, 
it was liable to be declared as void. In 
so far as the Notification dated Decem- 
ber 15, 1959 was concerned, it was urged 
by the plaintiff that it was liable to be 
struck down on the ground that it was 
inchoate as the second schedule defining 
the limits of the Tulsipur Town Area 
had not been incorporated either in the 
draft notification dated October 28, 1959 
or in the fina] Notification dated De- 
cember 15, 1959. It was also urged that 
the above defect could not be cured by 
the issue of the Notification dated April 
14, 19680 by which the Notification dated 


‘December 15, 1959 was amended without 


following all the procedure prescribed 
for promulgating rules under S. 39 
of the Act. The defendant pleaded that 
neither of the two contentions urged by 
the plaintiff was tenable. The defendant 
pleaded that since all the legal formali- 
ties required for the extension of its 
limits and for the imposition of the octroi 
had. been’ followed, it was not open to 
the plaintiff to question any of the above 


notifications. The trial court held that 


the validity of the Notification dated 
August 22, 1955 was not onen to ques- 


‘tion before the civil court but it however 


declared. the draft Notification issued on. . 


a A 
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- October 28, 1959, the -fina] -Notification 
issued on December 15,'..1959 and the 
amending Notification -dated April 14, 
1960 as invalid and. ineffective. on the 
ground that the omission : to. include - the 
second schedule. containing the - octroi 
limits in the draft Notification and the 
Notification dated December 15, 1959 
was a material illegality and the Noti- 
fication dated April-14, 1960 which had 
been issued without following all the 
formalities could not have the effect of 
validating the Notification dated De- 
cember 15, 1959. In view of the above 
finding, the trial court held that there 
was no valid levy of octroi by the de- 
fendant. Accordingly, the trial court 
passed a decree restraining the defen- 
dant from levying octroi on goods brought 
_ by the plaintiff into -its factory. The 
defendant .-filed an appeal against the 
said -decree - before the District Judge, 
Gonda- in Civil Appeal No. 2 of 1963. 
The plaintiff filed cross objections in that 
appeal. That appeal was heard. by Civil 
Judge, Gonda who allowed the same and 
dismissed the cross objections. The suit 
instituted, by the plaintiff was con- 
sequently dismissed. The plaintiff there- 
after filed a second appeal before the 
High Court of Allahabad (Lucknow 
‘Bench) in Second Civil Appeal No. 462 of 
1964 questioning the decree passed by 
first appellate court. By its. judgment 
dated January- 17; 1968, the High Court 
dismissed the. second appeal.. On the 
basis -of .a certificate issued by the High 
-Court under Article 133 (1). (b) of' the 
Constitution, the- plaintiff has come up 
in appeal to this Court... - 

3. -We shall first examine the cor- 
rectness of the contention advanced on 
‘behalf of the -` plaintiff relating to the 
validity of the Notification dated August 
22, 1955 declaring the area in which the 
sugar factory of the plaintiff is. s‘tuated 
as a town area. The said Notification 
reads as follows :—_ 

22nd August, 1955 


“No. 1853 A-IX 85 T-51: — In exercise 


of the powers conferred. by clause (a) of 
sub-section: (1) of Section 3 of the U, P. 
Town Area Act, 1914 (U. P. Act No. II 
of 1914), the Governor of Uttar Pradesh 
is pleased to declare the town of Tulsipur 
in Gonda district to be a town. area for 
the purpose of the said .Act and under 


clause (b) of sub-section .(1) Section- 3 - 
of the: said. Act to define. the limits af- 
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-the said town area as rien in the -sche-. . 
ove hereto. . a agents 
SCHEDULE 


- BOUNDARIES OF TULSIPUR ` TOWN 
- AREA DISTRICT GONDA 

North: Janakpur forest road crossing 
at Nakti Nala to station road up to Pub- 
lic Works Department’ arp ehon house 
railway. crossing. 


West: From the lerdineting saint: of 
Northern Boundary at Public Works De- 
partment Inspection House railway cross- 
ing towards south up to plot No, 223 of 
a Tulsipur on Tulsipur Chaudhri Dih 

a 

South: From plot No- 2418 of - vil- 
lage Tulsipur to the 3rd furlong pillar of 
18th mile on Balrampur Road and there- 
from up to plot No. 559 on Tulsipur Chau- 
dhari Dih pucca Road and from there to 
plot No, 223 of village Tulsipur. 
East: From the terminating point of 
southern Boundary, at plot No. 2418 tæ 
wards north parallel to Nakti Nala up to 
the point where Pachperwa Road meets 
and therefrom up to Sugar Factory rail- 
way. crossing, Sugar Factory railway line 
to the eastern side on the Sugar Factory 
up to- the terminating point of the Nor- 
them Boundary at Nakti Nala.” 

4. Section 3 of the Act reads: 

To: Declaration and definition of town 
areas :— 

(1) ‘The State Cnn may, by 
notification in the - Official Gazatte. - 

(a) detlare any town village, suburb, - 
bazar or inhabited place to be a town 
area for the purpose of this Act, and 
may unite, for the purpose of declaring 
the area constituted by such unién to 


be a town area, the whole or a portion 


of town, village, suburb, bazar or in- 
habited place with the whole or a por- 
tion of any other town, village, suburb, 
bazar or inhabited place; _ 

(b). define the limits of any town area 
for the like purposes: ` 

- (c) include or exclude. ‘any area in 
or from any townarea so declared or 
defined; and 

(d) at any time cancel. any notifica- 
tion under this section; . 
Provided that an ` agricultural village 
shall not be declared, or included with- 
in.the limits of a town area ` 


'-(2) -The decision of the State Gov- 


ernment . that any. inhabited. area. is not -- 
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an agricultural village within the mean- 
ing of the proviso to sub-section (1) of 
this section shall be. final and conclu- 
- sive, and the publication in the Official 
Gazette of a Notification declaring such 
area to be a town area or within the 
limits of a town. area shali be conclu- 
sive proof of such decision.” 


5. The Act does not provide that the 
State Government should give previous 
publicity fo its proposal fo declare 
any area as a town area and should make 

ch declaration after taking into con- 
sideration any representation or objec- 
tion filed in that behalf by the members 
of the public. It is not in dispute that 
no such previous publication was made 
fn the instant case. The contention of 
the plaintiff is that even though the sta- 
tute doés not expressly require such pre- 
vious publication and. consideration of 
representations and objections made fo 
the proposal to declare any area as a 
town area since a declaration -of any 
aree as a town area involves certain civil 
consequences such as the obligations aris- 
ing from the implementation of the pro- 


visions of the Act in that area, we 
should hold that the exercise of the 
power of the State Government under 


Section 3 of the Act by necessary im- 
plication imposes a duty on the State 
Government to follow the principles of 
naturaj justice Le. to give publicity to 
its proposal to declare any area as a 
town area and ,to decide the question 
whether any declaration under Section 3 
of the Act should be made or not after 
taking into consideration the representa- 
tions or objections submitted by the 
members of the public in that regard 
and failure to comply with such proce- 
dure would invalidate any declaration 
made under Section 3. The above con- 
tention is based on the assumption that 
the duty imposed on the State Govern- 
ment is in the nature of an administra- 
tive power in the exercise of which the 
State Government should follow the 
principles of natural justice. 


6. The solution to the question raised 
before us principally depends upon the 
nature of the function that is performed 
by the State Government under Sec- 
tion 3 of the Act. If that function is 
judicial or quasi-judicial involving ad- 
judication of the rights of any person 
resulting in civil ‘consequences, it no 
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doubt becomes’ necessary to follow the 
maxim audi alteram partem (hear the 
other side} before taking a decision. It 
is also true that in order to establish 
that a duty to act judicially applies to 
the performance of a particular function, 
it is no longer necessary to show that 
the function is analytically of a judicial 
character or involves the determination 
of a lis inter partes; though a presump- 
tion that natural justice must be observ- 
ed will arise more readily where there 
is an express duty to decide only after 
conducting a hearing or inquiry or where 
the decision is one entailing the deter- 
mination of disputed questions of law 
and fact. Prima facie, moreover, a duty 
to act judicially will‘ arise in the exer- 
cise of a power to deprive a person of 
his livelihood or of his legal status where 
the status is not merely terminable at 
pleasure, or to deprive a person of liberty 
Or property rights or another legitimate 
interest or expectation, or to impose a 
penalty on him; though the conferment 
of a wide discretionary power exercis- 
able in the public interest may be in- 
dicative of the absence of an obligation 
fo act judicially. Where a discretionary 
power to encroach upon individual rights 
is exercised, the factors pointing to whe- 
ther it must be exercised judicially in- 
clude the nature of the interests to be 
affected, the circumstances in which the 
power falls to be exercised and the 
nature of the sanctions, if any, involved. 
Exceptionally, a duty to act judicially 
may arise in the course of exercising a 
function not culminating in a binding 
decision, if the wording of the grant of 
powers or the context indicates that a 
fair hearing ought to be extended to 
persons likely to be prejudicially affect- 
ed by an investigation or recommenda- 
tion, (Halsbury’s Laws of England, 
Vol. I, Fourth Edition, Para 65 at p. -77). 

7 A. K. Kraipak v. Union -of India, 
(1970) 1 SCR 457, Mohinder Singh Gill 
v. The Chief Election Commr. New Delhi, 
(1978) 2 SCR 272 and Maneka Gandhi v. 
Union of India, (1978) 2 SCR 621 which 
were decided in the light of the ever 
widening and expanding “horizons of 
natural justice also lay down that it 
is only where an administrative decision 
affects the rights of persons, it becomes 
the duty of the authority concerned to 
give notice of the proposed action to the 
person to be affected: and to take a de- 


fa 
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cision after giving a fair. opportunity’ tO. 


the person concerned -to make hbis -re-. 


presentation in. that regard; The-deci- 
sion in Schmidt v. - - of State for 
Home . Affairs, (1969) 2. Ch D149 which 
was followed by. this: Court in’: Maneka 
Gandhi’s -case--(supra) ‘summarises - 


public ‘officer, has - power to: deprive. ,a 
person of his liberty. or his: property, the 
general principle is that. it has not,.to 
be done without:‘his being given an. op- 
portunity of being heard ‘and: of making 
representations: on his own behalf.. In 
all these cases one ‘significant common 
factor is that the administrative action is 
directed against. a personi: None’ of 
them, however, is. a case where the ques- 
tion: whether jn the absence of an ex- 
press provision requiring it to do. 80; an 
authority which has -to exercise a legisla- 
tive function should follow the. principles 
of natural justice before. „discharging 
such function, arose for consideration: . 


8. We are concerned- in- the Sret 
case with the’ power of the State Gov- 
ernment to make a declaration constitut- 
ing a geographical area into a town area 
under Section 3 of the Act- which does 
not require the State. Government: to 
make such declaration after giving 
‘notice of its intention so to do to the 
members of the public and inviting their 
representations regarding 

e power of the State Government to 

ake a declaration under Section 3 of 
he Act is legislative in character be- 
cause the application of the rest of the 
provisions of the: Act to the geographi- 
cal area which is declared as a town 
area is dependent upon such declaration. 
Section 3 of the Act-is in the nature of 
a conditional legislation. Dealing . with 
the nature of functions of a non-judicial 
authority, Prof. S, A. De Smith in Judi- 
cial Review ‘of Administrative Action 
(Third Edition) observes at page 163 :— 

“However, the analytical classification 
of a function may be a conclusive factor 
in excluding the operation of the audi 

alteram partem rule. It ig generally as- 

sumed that in English. law the making 
of a subordinate legislative -instrumen? 
need not be preceded by. notice or hear- 
ing unless the parent Act so provides”. 

9. In Bates v.. Lord. Hailsham of St 
seater (1972) 1 WLR 1373 the facts 
were : In 1964, the British Legal 
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above principle. as . follows: - "Where ` a 


such action.. 


Area: Committee, Tulsipur - . S&O 887 
Association was- formed: Out: of about 
26,000.. practising :solicitors -some 2,900 


were members of the. association. The 


Lord Chancellor: announced on May i, 
1972,:.that the. scale-:of- fees under Sche- 
dule `I- to ::the..Solicitors’ . Remuneration 
Order, .1883 were proposed: to be abo- 
lished and. that: for all conveyancing 
transactions . the . .system of .. quantum 
meruit was to be applied. On June 6, 
pursuant-to Section 56 (8) of the Solici- 
tors Act 1957, the Law Society -was sent. 
by . the committee set up under Sec- 
tion 56 (1) a -draft of the order proposed 
to be: made under: Section 56 (2). The 
draft order was published in the Law 
Society’s Gazette on June 21. The as- 
sociation . sent out two circulars about 
the, proposed ‘order, the: first at the end 
of May, to all solicitors, and the second 
on July 17, making a series of accusa- | 
tions against the .Lord - Chancellor and 
the Law Society... On July 11, the as 
sociation sent printed. submissions to the 
Statutory committee, requesting that the 
order . should not be approved at. this 
juncture. and.that the Lord Chancellor 

should seek further consultatians with ` 
the profession and professional organisa- 
tions. On July 14, the association wrote 
to each member of the committee ask- 
ing for further time and a deferment. of 
the decision fortwo months. The Lord 
Chancellor’s. - reply dated July 18, was 
that he saw no reason for postponing 
the meeting or for refraining from mak- 
ing the order in such terms as the com- 
mittee approved. On July 18, the plain- 
tiff as, a member of'the national execu- 
tive committee of the association took 
out a writ against all members of the 
statutory committee, seeking’ a declara- 
tion and an injunction, and on July 19, 
at 2 P. M. having previously notified the 
Treasury Solicitor of the intention, he 
moved the court ex parte, seeking to re- 
strain the committee from holding. the 


meeting which was to be held at 430 


P. M...on that day. The motion was dis- 
missed by Megarry, J. and we fee] right- 
ly. with the following observations : o 


n the present case, the committee 
in question thas an entirely different 
function; it is legislative rather than ad- 


ministrative or executive. The function 


of. the committee is to make or refuse to 
make a legislative instrument under de- 


legated powers, The order, when made, 


will lay down the remuneration for soli-. 
citors generally; ‘and the terms’ of tho 
ordér will -have to be. considered and 
construed and applied in numberless cases’ 


in the future. ‘Let me accept that in the 


sphere of the so-called quasi-judicial the 


rules of natural justice run, and-that in 
the administrative or executive field there 
is a general - ‘duty of fairness. Neverthe- 
less, these considerations do not seem tå 
me to affect the process of legislation 
whether primary or delegated. Many of 
those affected. by: delegated.’. legislation, 
and affected: very . substantially, - are 
never consulted in the process: of. enact~ 


ing that legislation; and yet they have 


no. remedy. Of course the informal con- 
sultation of representative bodies by the 
legislative authority is a common: place; 
‘but although a few’ statutes have speci- 


- fically provided for a general process of — 


publishing draft delegated legislation 
and considering objections. (see for ex- 
ample, the Factories Act 1961, Schedule 
4).. I do not know of’any implied right 
to be consulted or make objections, or 


any ‘principle upon which the courts may ` 


enjoin the legislative ‘process at the suit 
‘ef those who - contend that. insufficient 


time for consultation and’ ‘consideration | 


has been given. Í accept' that the ‘fact 
that the order will take the form of a 
statutory. instrument: does‘not per se 
make it immune from attack, whether 
by injunction or otherwise; .but what is 
important is not its form but its nature, 
which is plainly: legislative”. 


10. We are, therefore, ‘of the 
that the maxim ‘audi alteram partem’ 
does not become applicable to the case 
by necessary implication. ` 


1i. The second limb: of ‘the argument 
in support of. the above , contention is 
that the declaration made under Sec 
tion .3 of the Act being in the nature 

_ subordinate legislation, it was the 
duty of the State. Government to follow 
-ithe same procedure which was. ap~ 
plicdble. to the. promulgation of rules 
under Section 39 of the Act. Our atten- 
tion. was drawn . in this connection to 
sub-section ' (3) of Section » 39 of the. Act 
' which provided that the. power to make 
ules“ under the said section ‘was sub- 
ject to the condition of the rules beihg 
made after : previous publication, | -We 
‘jare Of: the -view, that; it, is! not’ possible 
to equate-'a déclaration “to be“ made 






ie 


‘legislation: to bring the: law’ 
‘into: operation by fixing the time fer its 





tention that the declaration to be made 
under Section. 3 of the Act is in 


the : nature of. a:. subordinate legisla- 
tión ig also not tenable.. We may . refer 
at this stage to the decision of the Judi- 
cial Committee of the Privy Council 
in ‘The. Queen: .v. ` Burah,.. (1878) 5 Ind- 
App '178.. Section 9 of..Act No. XXII of 
1869 of the Indian Legislature which 
came up for consideration jn that case 
conferred upon the Lieutenant-Governor 
of Bengal the power to determine whe- 
ther that Act or any part of it: should 
be applied to a certain area within its 
jurisdiction. It read as under :—- 

“9. The ` said Lieutenant-Governor 
may from time to time, by notification 
in ‘the Calcutta Gazette, extend’ muta- 
tis mutandis all or any of the provisions 
contained ‘in .the. other sections of ‘this 
Act -to the Jaintia Hills, the Naga Hills, 
and to.such portion of the Khazi Hills 
as for the. time being forms - Part | of 
British India. an 

Every such notification shal} ‘specify 
the boundaries of the terriories to. 
which it: applies.” 
. 12. Répelling .. the contention . urged 
against the validity of the ; aforesaid 
ee 9, Lord Selborne observed at page. 193 

us a 


oe “Legislition: which does not. ‘directly 


fix the period. for its own commence- 
ment but leaves’ that to be done by an 
external ‘authority, may with quite as 
much reason be called incomplete, as 
‘that which does .not itself immediately 
determine the whole area to. which it 
is to be applied, but leaves this to a 
done by the same external authority. 

it is an act of legislation on the ‘part of 
the external authority so trusted to en- 


-large the area within which. a-law: actual- 


ly in operation is to be applied, -t 
would : seem a fortiori to be an act of 
-originally 


Comiracnocment 
- I3. Proceeding. further, ‘the: -Jearned 


‘Lord observed ‘at page 195i : 3 
k “Their” ‘Lordships * think that it~ ‘is a 
‘tanlacy ‘to spesk- of the powers’ thut “con-- 


ferred -upon . ‘the -Lieutendrit-Governor 
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(large'as they ‘undoubtedly. are) as. if, . 
when they: were exercised, the «efficacy 
of- the acts done under them would: be 
due to any other 


than that of the.. Governor-General . in 


Council. . Their whole operation... is, 


directly and immediately, under and 
by. virtue of this Act (XXI of 1869) 
ttself. The proper Legislature has ex- 
ercised its judgment as to place, '. per- 
son, laws, powers; and the result of 
that judgment has been to legislate con- 
ditionally as to all these things. The 


conditions having been fulfilled, the. 


legislation is now absolute, Where ple- 
nary powers of legislation exist . as. to 
particular subjects, - whether in an im- 
perial or in a provincial. legislature, . they 
may (in thelr Lordships’. Judgment) be 
well exercised, either absolutely or ph 
ditionally. Legislation, conditional ’ 

the use of particular powers, or on the 


` exercise of a limited discretion, entrust- . 


ed by the Legislature., to. persons . in 
whom it. places confidence, ig mo un- 
common thing; and, in-many circum- 
stances, it may. - be - highly. convenient. 
The British Statute Book abounds with 
_ examples of it; and it cannot be supposed 
that the. Imperial Parliament did not, 
when constituting the Indian Legislature, 
contemplate this .kind of conditional 
legislation as within the scope of the 


legislative powers which it from pane to = 
= “conferred”. - this. Court was required to consider the 


> 


14. a the do in The 
Queen v. Burah (supra) the High Court 
of- Australia’ held in Baster v. Ah ide 
(1909) 8-CLR 626 that sub-section (g) of 
Section 52 of the Customs Act, 1901 


which ‘provided that all‘ goods the im- 


portation of which was prohibited by a 
proclamation should be considered as 
prohibited imports was not a delegation 
of legislative — power 
legislation and was within the power 
conferred - on Parliament: by sub-sec- 
tions (i) and (ii) of Section - 51 bf the 
Australian Çonstitution. l 


13. The essential distinction ielea 
-conditional legislation and -delegated 
legislation was considered for- the: first 
time:-by this Court-.in-In re The Delhi 


Laws Act, 1912,.1951 SCR .747. After con- ' ! 


sidering the decision- in-‘The Queen .v. 
. Burah a pera a observed | 
„at. page -980 : : * taie a 4 
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legislative authority. 


- legislation . 


‘but conditional. 


valid. 
the above contention with the following 


, SiC. 889, | 


“The same principle was applied by 
‘the ‘Judicial Committee ‘in. King `ý. Be-- 


. noari Lal Sarma, ( (1945) 72 Ind App. 57). 


In that case, the.. validity | of an’ emer- 
gency: ordinance by ‘the Governor- 
General -of India was challenged “inter 
alia on the ground that it provided for 
setting up of special ‘eriminal’ ‘courts’ for 
particular kinds of ‘offences, but’ ’ the 


-. actual sétting up of the courts was left 


to the Provincial- Governments’ which 
were authorised to set them up’ at such 
time and place as they considered pro- 
per. The Judicial Committee held that 
“this is not. delegated legislation at all: 
It is. merely an example of the ‘not un- 
common legislative power by which the 
local application of the provisions of a 
statute is determined by the judgment 
of a local- administrative body .-as to its . 
necessity... 

: Thus, ‘conditional . jegislation has all 
along been treated in judicial pronounce- 
ments not to be a species of delegated 
at all. It comes under a 
separate category, and, if in a particular 
case. all the elements of a . conditional 
legislation exist, the . question . does not 
arise as to . whether in leaving the. task 
of determining the. condition to an out- 
side -authority, the legislature acted be- 
yond; the scope of its powers.” 


‘16. In -Basant Kumar Sarkar v.- Eagle 
Rolling Mills Ltd, - (1964) -6 SCR 913, 


question whether Section. 1 (3) of. the 
Employees’ State Insurance Act,’ 1948 
was valid. One of the contentions urged - 
by the appellants in that case. was that 
the said provision. suffered from the 
vice of -excessive delegation on the 
ground that the power given to the Cen- 
tral Government to apply the pro- 
visions of that Act by notification; «con® 
ferred on the Central Government 
absolute discretion, the -exercise of 
which was. not guided by any legisla- 
tive provision and was,’ therefore,’ in- 
‘Gajéendragadkar, C. J. rejected 


observations :— . . 

. "We. arë not ‘impressed by this argu- 
ment. Section 1 (3) ‘is really not an illu- 
stration. of delegated legislation at all; 
it. is what can be properly described as 
‘conditional legislation. The Act. has 
prescribed a self-contained .code in -re+ 


"gard to the insurance of - ‘the. employees 
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covered by it; several remedial measures 


which the Legislature thought it neces- 


sary to enforce in regard to such work- 
men have: been. specifically . dealt with 
and . appropriate provisions. have been 
made to carry out the:policy of the 
Act as. laid down in its relevant : sec 
tions. Section 3 (1) of thë Act purports 
to authorise the’.Central Government to 
establish a Corporation for the admin- 
istration .of the. scheme -of Employees’ 
State Insurance by a notification: > In 
other words; when the notification’ should 
be issued and ‘in respect “of what fac- 
tories it should- be issued, has-been left 
to the discretion of the Central Govern- 
ment and that is precisely what is usu- 
ally: done by conditional :.! legislation: 
What. Lord Selborne said about the 
powers ‘conferred: on the Lieutenant- 


Governor by virtue of the relevant pro- 


visions of Act’'-22 of 1869. ° in Queen v. 
Burah (5 Ind App 178 at p..195), can be 
said with equal. -justification about the 


powers conferred on the Central aor 


ernment by S, 1. (3)... 


17. Following the’ decision in: Paie 


v. Ah Way (supraj this Court in Banga- 
lore Woollen, Cotton and Silk Mills Co. 
Ltd. v. The Corporation of the City of 
Bangalore, (1961) 3 SCR 698, upheld the 
validity of Section 97 (e) of the City of 
Bangalore Municipal . Corporation 
1949 by which the Bangalore . Munici- 
pality had, been. authorised by: the 
State Legislature. to levy certain taxes. 
In the course of the. said decision, — 
J. observed thus: — 


“In the present case; ihe penine 
has laid down ‘the’ powers of the Munici- 
pality to tax various goods. It has 
enumerated certain -articles and animals 
and Cl, VIII read with Section 97 (e) 
of the Act has authorised the Munici- 
pality to impose tax on’ other articles 
and goods, ` This‘ power is more in the 
nature of conditional. ‘delegation as was 
held in Baxter v. Ah Way (1909) 8 CLR 
626 where it was held that under Sec- 
tion 52 (g) of the (Australian) Customs 
Act, 1901, a power given to prohibit by 
proclamation ' the -importation of œr- 
tain articles wag not a delegation of 
legislative power but conditional legis- 
lation because the prohibition’ of im- 
portation was a legislative: act of Parlia- 
ment itself and the effect of sub-s. (g) 


of Section 52 was only to confer 


Act, « 
limits 


A.I: R 
upon the Governor-General in Council 
the discretion to determine to which 
class of goods other than those specified 
in the section: -and under. what condi- 
tions the prohibition’ should. apply. AN 
that the Legislature has ‘done in the 
present case- jis that it has specified: cer- 
tain articles on which octroi duty can be 
imposed and it has also given to the 
Municipal Corporation the discretion to 
determine on what: other goods and 
under -what conditions. the tax. should 
be levied.” - 

18. We are, ikerdiorey of the view 
that a hotification - issued under Sec- 
tion 3 of the Act which hag the effect of 
making the -Act applicable to a geogra- 
phical area is in the nature of a condi- 
tional legislation and that it cannot be 
characterised: as a piece of - subordinate 
legislation. In view of the foregoing, we 


hold’ that the contention of the plain- 


tiff that the declaration made by the| ` 
State Government under -Section 3 of 
the Act declaring the area in which the 
sugar ‘factory -of the plaintiff is situated 
as a part - -of -the Tulsipur town | area is 
invalid is not tenable, 57 ` 


19. The. other submission made in 
this. connection that the area in which 
the factory of the plaintiff was situated 
was a part of an agricultural village 
which could not be included within the 
of a town area committee. has) 
also got to be rejected in view of sub- 
section (2) of Section: 3 of the Act which 
provides. that the decision of the State 
Government that - any ‘inhabited area is 
not an agricultural village within. the 
meaning of the proviso to sub-section (1) 


of Section 3 shall be final and con- 


clusive and the publication in the Off- 
cial Gazette. -of a notification declaring 
such area to be a town area or within 


the limits of a'town area shall be con-|. 


is not disputed that the - notification had 
been duly published in ine ‘Official 
Gazette. 

. 20. The next question polates to the 
validity of the Notification dated De- 
cember 15, 1959 by which octroi was 
sought to be levied. by the Town Area 


clusive proof of, such decision, since | 


Committee of Tulsipur. There is: no 


dispute that the procedure prescribed 
for the: imposition of. octroi was followed 
in the instant case. A draft of the octroi 
rules containing the schedule’ of octroi 


- 
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rates which were proposed to be levied 
on different kinds of goods was publish- 
ed inviting representations and objec- 
tions to the proposed levy and that a 
final . notification. 
1959 was published jn the Official Gazette 
as required by the Act. Sub-section (4) 
of section 15B of the Act provides that 
the notification 


provisions of the Act. What is, how- 
ever, argued before us is that the Noti- 
fication dated December 15, 1959- which 
did not contain the second schedule 
specifying the octroi limits could not be 
read as levying octori as the omission to 


specify the octroi limits was not curable `- 


in the circumstances of the case and that 
the subsequent notification issued ` on 
April 14, 1960 could not cure the said 
defect. Tn order to appreciate the con- 
tention, it is necessary to set out the re- 
levant parts of thé Notification dated 
December 15, 1959: 
December 15, 1959 
“No, 540/XXTIT-102 (58-59)-7 — In con- 
tinuation of notification No. 190/XXIII- 
102 (58-59) 5 dated October 28; 1959, and 
in exercise of the powers conferred by 
sub-section (2) of Section 39 of the 
U. P. Town Area Act, 1914 (U. P. Act No. 
Tl of 1914), the Commissioner, Faizablad 
Division, is pleased to make the follow- 
ing rules for the assessment and ‘collec- 
tion of octroi in the Town Area, Tulsi- 
pur, District Gonda, after their previ- 
ous publication in the aforesaid notifica- 
tion as required by sub-section. (3) of 
Section 39 of ‘the. said Act. ; 


‘Rules 


I: Octroi shall be levied according fo 
the rates and description ‘given in Sche- 
dule I on goods ‘and animals brought 
within the octroi limits of Town Area 
Tulsipur (hereinafter called the town 
area) as specified in ‘Schedule II for 
consumption, use or sale. therein.. 


2. No person shall bring within the 


limits of the: 
vehicle or laden animal‘in' respect of 
which octroi is leviable under these 
rules until the octroi due in respect of 
the commodities has” been paid to such 
persons (hereinafter called the Mohar- 
Tirs) and at such barriers as. the Town 


Area Committee (hereinafter called the - 
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dated:.. December 15, . 


so published shall be -/ 
conclusive proof that the tax has been. 
been imposed in accordance with the 


= S&C. 89 
r may appoint i time to 


Ea No laden. coolie a whom octroi 
is. leviable- in respect of commodities 
under his charge, shall -enter the limits 
of the Town: Area until he has paid the 
octroi for such commodities in tag man~ 
ner Horesta. . 

b # : - $ 

P ol. Octroi rates in Town 
Area, Tulsipur ; 

8. No. Name of goods Rates Remarks 


$ 4 * a7) 


21. The opening part ‘of the above 
notification dated December 15, 1959 
clearly states that the’ rules mentioned 
therein had been made for the assess- 
ment and collection of octroi in the 


‘Town Area, Tulsipur, District Gonda 


after their previous publication. The 
rates at which the octroi was leviable on 
different commodities are stated in the 
schedule. After inviting our attention 
to Rule 1 of the Rules which provides 
that octroi shall be levied according to 
the rates and description given in the 
first schedule on goods and animals 
brought within the octroi limits of the 
Town Area, Tulsipur (hereinafter cal- 


‘led the town area) as specified in the 


second schedule for consuniption, use or 
sale therein, learned counsel for the 
plaintiff contends that Rule 1 postulates 
the incorporation in the notification of 
the second schedule containing octroi 
limits of the Town Area of Tulsipur and. 
by the omission of the second schedule, 
the levy of octroi has become ineffective. 
It is argued that the expression ‘octroi 
Himits of the town area’ should be con- 
strued as different from the expression 
‘town area’ appearing in. the opening 
part of the Notification dated December 
15, 1959 and hence the omission to set 
out the octroi limits in. thé second 
schedule wag. fatal to the Notification. 
It is further contended that the amend- 
ment of the above notification made by 
the notification dated April -14, 1960 also 
could not validate the levy of octroi by 


__ the notification dated December 15, 1959 
Town ‘Aréa’ any laden ` 


as the said amending notification had 
not been made after previous publica- 
tion. It is true that Rule.1 refers to 
the second schedule in which the octroi 
Himits of town area were proposed to be 
set out but we are of opinion that such 
omission is not fatal to the notification 
dated December 15, 1959. It is not dis- 
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puted that the opening part of the noti- 
fication dated October 28, 1959 contain- 
ing the draft of the octroi rules also 


stated that it was proposed to make pro- 


vision for the assessment and collection 
of cctroi in the Town Area, . Tulsipur. 
In -that notification also, there -was no 
specific reference to the octroi limits as 


such. The octroi being a tax on the ` 


entry of goods into a local area for 
consumption, use or sale therein, it 
cannot be said that the members of the 
public- who were interested in opposing 
the levy of octroi by way of making 
any” representation in that behalf were 
misled as. to the local area in which 
octroi would be levied. On a fair read- 
ing of Rule 1 we. fee] that the authority 
which promulgated | the rules only in- 
tended to set out in the second schedule 
the limits of the Town Area which had 
already. been published jin the notifica- 
tion dated August 22, 1955 under Sec- 
tion 3 of the. Act declaring the geographi- 
cal. area situated within the boundaries 
set out therein as the Town Area of 
Tulsipur. By the ` notification dated 
April 14, 1960, the | notification dated 
December 15, 1959 was amended by in- 
corporation of the second schedule with 
the very same boundaries of the Town 
Area found in the notification dated 
August 22, 1955. Since the intention of 
the authority imposing. octroi. in the 
Town Area of Tulsipur is made explicit 
in the opening part of the notification 
dated December 15, 1959, we do not 
think that the. omission to set out the 
boundaries of Tulsipur Town in that noti-« 
fication can make the levy of octoi in- 
effective as there could be no room. for 
jany doubt about the local area within 
whose limits the said impost would be 
effective. The declaration made on 
August 22, 1955 under Section 3 of the 
_|Act specifies the said limits. In the cir- 
cumstances, it has to’ be held that the 
notification dated ` December 15, 1959 
was neither incomplete nor ineffective. 
The omission to incorporate the second 
schedule was only an inconsequential 


mistake’ which was rectified by the sub-. 


sequent notification dated April 14, 
1960. We do-not, therefore, find any 
substance in this contention also. 

22. For the foregoing reasons, we do 
not, find any error in the judgment of 
the High Court. .In. the résult,. the ; ap- 
peal fails and is hereby. dismissed. but in 
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' the. 
any. order as to costs, 


“AS LR 
circumstances of the ‘case "without 


' Appeal dismissed. 
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Civil Appeal No. 2844 of 1979, D/- 12-3- 
1980. 


Vishesh Kumar Appellant V. Shanti 
Prasad, Respondent. se 
(A) Civil P. C. (1908), See. 115 (as 
amended in U. P. in 1978) — Revisional. 
Order of District Court under Sec. 115 — 
Revision against order under Sec. 115 

in High Court, not maintainable. 

The High Court is not vested with revi- 
sional jurisdiction under Sec. 115, over a 
revisional order made by the _ District 
Court under that section. The phrase 
“ease arising out of an original suit” oc- 
curring in Section’ 115 does not cover 
orders in revision. _ (Paras 14, 15) 

A mutually exclusive jurisdiction has 
been assigned to the High Court and the - 
District Court within the terms of Sec- 
tion 115. To recognise a revisional: power 
in the High Court over a revisional order 
passed by the District Judge would. plain- 
ly defeat the object of the legislative 
scheme. The intent behind the bifurca- 
tion of jurisdiction — to reduce the num- 
ber of revision petitions filed in the High 
Court — would be frustrated. The scheme 
would, in large measure, lose. its mean- 
ing. If a revision petition is permitted to . 
the. High Court against the revisional 
order of the District Court arising out of 
a suit of a value less than Rs. 20,000/- a 
fundamental contradiction would: be al- 


V. R. 


‘lowed to invade and destroy the division 


of revisional power between the High 
Court and‘the District Court, ‘for the 
High Court would then enjoy jurisdic- 
tional power in. respect of an order aris- 
ing out of a suit of a valuation below 
Rs. 20,000/-. That was never- intended at 
all. AIR 1979 All 218 (FB) Approved. 
‘(Para 13) 
ogee Interpretation of Statutes — Pro- 


_ A proviso cannot be permitted by con- 
struction to defeat the basic intent ex- 
pressed in the substantive provision.. ' 
(Para 14) 


*Civi] Revn. No. 1275 of 1976, us 18-7- 
1979 (All). i 
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(C) Civil P. C. -(1908),': Sec. . 115: ‘(as 
amended in U. P. in 1978) —- Revisional 
order of- District Court under Sec. 25, 
Provincial Small Cause Courts. Act — 
Order not open to revision under See. 115 
— (Provincial Small Cause Courts Act 
(1920), Sec. 25) — AIR 1972 AN 242 Over- 
ruled. (Para 19) 


' (D) Civil P. C. (1908), Sec. 115 — -Peti- 
tion under Sec. 115 cannot be converted 


Vishesh Kumar v.: Shanti Prasad’ °- 


into one under Article 227 of the Consti- . 


tution, (Constitution of India; Art. 227). 
A revision petition under Sec. 115 Civil 
P. C. is a separate and distinct proceeding 
from a petition under Article 227 of the 
Constitution, and one cannot be identified 
with the other. (Para 22) 
Cases Referred : Chronological Paras 
AIR 1979 All 218: 1979 All LJ 685 (FB) 
14 
AIR 1975 All 262 11, 14 
AIR 1973 All 390: 1973 All LJ 343 (FB) 
À i 11, 14 
AIR 1972 AJl 242: 1971 All LJ-901 18 
. ` Mr.. Pramod Swarup Advocate, for Ap- 
pellant; Mr. N. K:'` Agarwal- Advocate 
(Amicus Curiae), for Respondent. 
. PATHAK, J.:— This appeal by special 
leave and ‘the four associated special leave 
petitions question the dismissal by ' the 
High Court of Allahabad of five revision 


petitions filed under Section 115, Code of. 


Civil Procedure, on the ground that shey 
are not maintainable. 


2 Although the five cases before us 
ait be considered in the context of 
their individual facts. it is desirable to 
‘appreciate. the relevant jurisdictional 
structure of revisional power enjoyed by 
the High Court from time to -time. In 
1970, the provisions of Section 115, Code 
of Civil Procedure, read : 


"115. Revision. Thè High Court may 
. `call for the record of any case which has 
been decided by any court. subordinate 
to such High Court, and in which no ap- 
peal lies thereto, and if such subordinate 
éourt appears: 
(a) to have exercised a jurisdiction. ‘not 
vested in it by law, or 
(b) to have. failed’ to exercise. a. jurisdic- 
tion so vested, or 
- {c) to have acted in the exercise. of its 
jurisdiction illegally or with material 
irregularity, the High Court may make 
buch order in the case as it thinks fit.” ` 
3 A schematic analysis of the judicial 
hierarchy within a State indicates that 
the High Court. as. the apex court in the 
hierarchy, has been -.entrusted,- not -only 


A 


. close the gap-left -by its predecessor. 
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with the supreme ` appellate power ex- 


‘ercised within the’. State but also, by 


virtue of Section 115, the : power to re- 
move, in-order to prevent, a miscarriage 
of justice, any jurisdictional error com- 
mitted by. a subordinate court in those 
eases where the error cannot be correct- 
ed by: resort to its appellate jurisdiction. 
The two _salient features of- revisional 
jurisdiction under Section 115 are on: the 
one hand, the closely limited grounds .on 
which the court is. permitted to interfere 


and on the other, the wide expanse of 
discretion available to the 


, court, when 
it decides to interfere, in making an ap- 
propriate order. The intent is that so seri- 
ous an error as one of jurisdiction, if 
committed by a subordinate court, 
should not remain uncorrected,. and 
should be removed and: the record healed 
of the infirmity by an order shaped to re- 
instate the proceeding within the proper 
jurisdictional confines of the subordinate 
court. It is a powér of superintendence, 
and fittingly it has been conferred in 
terms enabling the High Court to exer- 
cise it,. not only when moved by an 
aggrieved person, but also suo motu. 
While considering the- nature and scope 
of ‘the revisional jurisdiction, it is neces- 
sary however, to advert to the prime cir- 
cumstance that in civil cases the jurisdic- 
tion has been -entrusted to the- highest 
court of the State, demonstrating that 
broadly the order under Sec. 115 is to be 
regarded, in the absence of anything else, 
as a final order within the State judi- 
ciary. 7 

: 4. From its inception there was in- 
creasing resort to the revisional jurisdic- 
tion of the-High Court under Sec. 115. 
Over the years the volume- of litigation 
reached an insupportable point in the 
pending docket of the Court. To alleviate 
the burden, a pattern of decentralisation 


of revisional power was adopted and Sec- 


tion 115 was amended 
State amendments, 


by successive 
each attempting to 
In 
its meandering course from stage to stage, 
this is how Section 115 read: l 

1; From. 5th -April, 1970: 

5. By virtue of Section 3, U. P Civi) 
Laws (Amendment) Act, 1970, Sec. 115 
was amended and. the result was that: 

(i) The High Court, had exclusive juris- 
diction under Section 115 in a case aris- 
ing out of an original suit of the value-of 
Rs. 20,000 and above: and 

(ii) ‘The High Court: and the District 
Court. had jurisdiction under- Sec, 115 con- . 
currently in ‘other: cases. - te. 
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2. From 20th September, 1972: 

6. Section 6, U. P. Civil Laws (Amend- 
ment) Act, 1972 amended Section 115 
further with effect from 20th September, 
1972. Later, Section 115 was amended 
by Section 2, U. P. Civil Laws (Amend- 
ment) Act, 1973 in its application to 
Uttar. Pradesh, retrospectively with ef- 
fect from 20th September, 1972. In con- 
sequence : 


(i) The High Court possessed exclusive 
jurisdiction under Section 115 in cases 
arising out of original suits of the value 
of Rs.. 20,000 and above including such 
suits instituted before- 20th September, 
1972: 

(ii) The District Court possessed adi 
sive jurisdiction under Section 115 in any 
other case, including a case arising out 
of an original suit instituted before 20th 
September, 1972: 

Provided that in respect of cases decid- 
ed before 20th September, 1972 and also 
all cases arising out original suits of any 
valuation, decided by the District Court, 
the High court alone was competent to 
exercise revisional power under Sec. 115. 

T. Section 2 (e), U. P. President’s 
Acts (Re-enactment with Modifications) 
Act, 
(Amendment) Act, 1973, and re-enact- 
ed it with certain. modifications which, 
however, for the purposes of the acca 
case are immaterial. l 

3. From ist February, 1977: 


8. Section 43, Code of Civil Procedure 
(Amendment) Act, 1976 was enacted by 
Parliament and it amended Section 115 
with effect- from ist February, 1977 mak- 
ing substantial changes therein. S. 97 (1) 
of the Amendment Act provided that any 
amendment made, or provision inserted, 
in the Code of Civil Procedure by a 
State Legislature before the Ist February, 
1977 would ‘stand repealed except insofar 
as such amendment or provision was ¢con- 
sistent with the Code as amended by the 
said Amendment Act. As the Code now 
amended provided for revisional jurisdic- 
tion in the High Court alone, the scheme 
embodied in Section 115 by the successive 
U. P. Amendment - Acts was plainly in- 
consistent with the Code as now amend- 
ed, and therefore stood repealed, the 
position reverting to what it was -under 
the original Section 115 before its amend- 
ment by the U, P. Civil Laws (Amend- 
ment) Act, 1970. But Section 97 (2) 
provided that Section 115 as now amend- 
ed by the Amendment Act, 1976 would 
not apply to nor affect any proceeding 
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1974 repealed the U. P. Civil Laws 


A. L R. 


for revision which had been admitted, 
after. preliminary hearing, before ist 
February, 1977 and every such proceed- 
ing for revision would be disposed of as 
if Section 43 had not - come into force: 
The proviso was without prejudice to the 
generality of the provisions of Sec. 6, 
General ee Act, 1897. In the re- 
sult: . 

(i) The High Court had exclusive june 
diction under Section 115 in a revision 
petition filed on and „after that date, 
irrespective of the valuation of the suit 
out of which the case arose: 

(ii) A revision petition under Sec. 115 
which had been admitted, after prelimi- 
nary hearing, before 1st February, 1977 
would continue to be governed by Sec- 
tion 115 as it stood before that date. © 
- 4. From ist August, 1978: 

9. Finally, Section 3, Code of Civil 
Procedure (Uttar Pradesh Amendment) 
Act; 1978, which was deemed to have 
come into force on ist August, 1978. 
amended Section 115 again and restored 
the bifurcation of revisional jurisdiction 
between the High Court and the District 
Court. Accordingly now: 

(i) The High Court alone had jurisdic- 
fion under Section 115 in cases arising out 
of original suits or other proceedings of 
the value of Rs. 20,000 and above, . includ- 
ing such suits or other proceedings insti- 
tuted before Ist August, 1978; 

(li) The District Court alone has {uris- 
diction under Section 115 in any other 
case, including a case arising out of an 
original suit or other proceedings institut- 
ed before Ist August, 1978; 

(iii) The High Court has jurisdiction 
under Section 115 in. respect of cases, 
arising out of original suits or other pro- 
ceedings of any valuation, decided by the 
District Court. 

- (iv) A revision proceeding pending im- 
mediately before Ist August, 1978 of the 
nature in which a District Court could ex- 
ercise revisional power under Sec. 115 as 
amended by the Amendment Act, 1978 if 
pending : 

(a) in the District Court, would be de- 
cided by that court as if the Amendment 
Act of 1978 were in force at all material 
times ; 

(b) in the High Court, would be decid- 
ed by the High Court as if the Amend- 
ment Act of 1978 had not come into force. 
10. The submissions made by learned 
counsel before us cover a wide field, but 
in the main, two questions arise: 

(1) Whether the High Court possesses 
revisional jurisdiction under Sec 115, 


1880 


Code of Civil Procedure in respect of an 
order of the District Court under Sec. 115 
disposing of a revision petition? 

(2) Whether the High Court -possesses 
revisional jurisdiction: under Section 115 
against.an order of- the . District: Court 
under Section 25, Provincial Small Cause 
Courts Act disposmg of a. TORON peti- 
tion? ~ 

11. As regards the frst dueran it 
- will be noticed that a revisional power 
was. fornierly entrusted exclusively to the 
highest: court in :the State, the High Court. 
The State amendments now divided it be- 
tween the High Court and the District 
Court. The amendment effected: by the 
U. P. Civil Laws (Amendment) Act, 1970 
conferred exclusive jurisdiction, under 
Section 115 in the High Court in cases 
arising out of original suits of the value 
of Rs. 20,000/- and above, and in other 
cases the revisional jurisdiction was con- 
currently shared between the High Court 
and the District Court. It was apparently 
supposed that the average litigant would 
prefer the less’ expensive and more con- 


venient forum of the District. Court. The - 


measure, it seems, did not ‘bring the: re- 
lief expected, and the State Legislature 
found it necessary, by enacting © the U., P. 
Civil. Laws . (Amendment) Act, 1972 to 
make a clearcut division of jurisdiction 
between the High Court ànd the District 
Court, resulting in exclusive revisional 
jurisdiction to the’ High Court in cases 
arising out of original suits of the value 
of Rs. 20,000/- and ‘above, and exclusiva 
jurisdiction under Sec. 115 to the District 
Court in other cases. There was a sharp 
bifurcation of revisional jurisdiction, and 
the High Court and District Court now 
enjoyed mutually exclusive- revisional 
powers. A controversy arose whether a 
revisional order ‘under Section 115 made 
by the District Court was final or was 
itself amenable to the revisional power 
‘of the High Court under the same sec- 
tion: The point was considered: by a Full 
Bench of the High Court. in Har Prasad 


Singh v. Ram Swarup AIR 1973 All 390, . 


and it was held that no such revision peti- 
tion was maintainable before the High 
Court. Further State amendments were 
made to Section 115 without materially 
disturbing the division of power. 
proviso added to Section 115 by the U.P. 
Civil Laws (Amendment) Act, 1973, fol- 
lowed by the U. P. President’s Acts (Re- 
enactmént with Modifications) Act, 1974 
stated :’ 

“Provided that in respect of cases decid- 
ed before the 20th day of September, 


é 
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1972, and also all cases arising out of 
original suits of any valuation decided by 


‘the District. Court the High Court alone 


Shall. be‘competent to make an -order 
under this: section? =i- > = 
The -proviso reopened“. the'. controversy 
whether a revision. petition.. lay to the 
High Court against -a ' revisional:: order 
passed by the District Court, and on a 
difference of opinion between two learn- 


‘ed judges a third learned. judge of the 
. Allahabad High Court now held in Phool 


Wati v. Gur Sahai AIR 1975 All 262 that 
a revision petition would lie.. 


‘12. The Code of Civil Procedure 
(Amendment): Act, 1976, however, super- 
seded the scheme of bifurcation of revi- 
sional jurisdiction with effect from lst 
February, 1977 and, . with certain modi- 
fications, the position reverted to what it 
was under the original Section 115. In 
other words, the entire sphere of revi- 
sional ` jurisdiction: was restored to the 
High Court, no such power. being. now 


‘vested in the District Court. An excep-. 


tion’.was made where a revision petition 
under Section 115 had been admitted, 
after preliminary hearing, before 1st 
February, 1977; it would continue to be 
governed by Section 115 as it stood be- 
fore that date. The situation lasted only 
briefly, for on 1st August, 1978 the Code 
of Civil Procedure (Uttar: Pradesh 


Amendment) Act, 1978 ‘substantially re- 


stored the status quo ante, 


13.-: The controversy whether. it is open 
to the High Court to exercise revistonal 
power in respect of a revisional order 
under Section 115 of the District Court 


“presents little difficulty. The basis for 


determining that question flows from the 
principle incorporated in the bifurcation 
of the revisional jurisdiction. And -legis- 
lative history comes to our aid. The: con- 
sistent object behind the successive 
amendments was to divide the work load 
of revision petitions between the High 
Court and the District Court and decent- 
ralise that jurisdiction. That. purpose was 
sought to be-achieved by classifying all 
cases into two mutually exclusive cate- 
gories depending on the valuation of the 
suit out of which they arose. In deter- 
mining whether the Legislature intended 
a further revision petition to the. High 
Court, ‘regard must be had ‘to the princi- 
ple that the construction’ given to a 
statute should be such as would advance 
the object of the legislation and suppress 
the mischief sought to be cured by it. It 
seems to us that to recognise a revisional 


- 896 S.C, x. 


. [power in.the High Court over a revisional 


order passed :by the District: Judge. would, 
legisla- . 


‘plainly defeat the. object of the. 
tive scheme. The. intent behind the 
bifurcation of jurisdiction — to reduce 
the number of revision petitions filed in 
the High Court — would be frustrated. 
The scheme would, in large measure, lose 
‘Hts meaning. If a revision petition is 
permitted to the High Court against the 
‘Irevisional order. of the District. Court 
‘larising out of a suit of a value less than 
Rs. 20,000/-, a fundamental contradiction 
would be allowed to invade and destroy 
the division of revisional power between 
the High Court and the’ District Court, 
for the High Court would then enjoy 
jurisdictional power in respect of an 


order arising out of a suit of a valuation. 


below Rs. 20,000/-. That was never in- 
tended. at all. 

14. - In Phoolwati (supra), 
importance was attached to the proviso 
_ introduced in Section 115 by the U. P. 
Civil Laws Amendment Act, 1973. The 
proviso declared that “in respect of......... 


all cases arising out of original suits of 


any valuation decided by the . District 
Court, the High Court alone shall. be 
competent to make an order. under this 
section.” What it said was that no matter 
what the valuation of the original suit, be 
it Rs. 20,000/- and above or below Rupees 
20,000/-, if a case arising out of such suit 
was decided by the District Court, the 
case would be amenable to the revisional 
` power of the High Court. We are already 
' familiar with the category of cases where 
the High Court wields revisional jurisdic- 


tion ‘over cases arising out of original: 
90.000/- or more., 


suits of a value of Rs. 


That is the category already covered by 


the substantive provision in Section 115. . 


The other category covered by the proviso 
would include those instances, for: ex- 
ample, where an original suit, although 
of a value making it triable by a court 
subordinate, is transferred to the District 


Court for trial. Orders passed by the Dis- 
trict Court in such a suit could constitute. 


.. a case decided by it, and amenable to the 
_ revisional power of the High Court. What 
must be noted is that the test incorporat- 


- ed in the proviso is the fact that the case - 


_ has been decided by the District Court. 
' The valuation of. the suit: is irrelevant. 
But the proviso cannot be | construed to 
include the case of a revisional order 
" passed‘ by the. 

‘would be: in direct’ conflict with the 
fundamental ‘structure - 
‘evidencing . that a. mutually . exclusive 
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_ jurisdiction has 


sion. Har Prasad.. Singh (supra) 
_Phoolwati (supra) were 


anderai 


of Civil Procedure? An ` 


District. Court, for -that 


itself of Sec. 115. 


ALR. 


been assigned to the 
High Court and the District Court with- 
in. its terms. A proviso-cannot be permitt- 
ed by construction to defeat the basic im- 
tent expressed in the substantive ea 
an 

considered by a 
Full Bench of the High Court in: Jupiter 
Chit Fund (Pvt.) Ltd. v. Dwarka Diesh 
Dayal AIR 1979 All 218 and, in our judg- 
ment, the High Court rightly laid down 
there that the phrase “case arising out o 
an original suit” occurring in Sec 115 
does not cover orders passed in revision. 


15. We are of opinion on the first ques- 
tion that the High Court is not _ vested 
with revisional . jurisdiction under Ser- 
tion 115, Code of Civil Procedure, over 2 
revisional order made by the District 
Court under that section. 


16. We shall now advert to the second 
question, , whether a revisional order. of 
the District. Court under Section 25, Pro- 
vincial Small Cause Courts Act, is amen- 


- able to the revisional jurisdiction of the 


High Court under Section 118, Code of 
Civil Procedure. Section. 25 originally pro- 


. vided: 


eNOS. The High Court, for the purpose of — 
' satisfying itself that a decree or order 


made in,any case decided by a Court of 
Small Causes was according to law, may 


call for the case and pass such order with | 


respect ‘thereto as it thinks fit.” 
Section 25 was amended in its application 
to the State of Uttar Pradesh from time 


-to time. The first’ amendment substituted. 


the District- Judge for the High Court, 


so that the District Judge became the re-. 
‘pository of revisional power instead. of 


the High Court.: A further amendment, 
made in . 1972, added. a proviso, which 
declared that in relation to any case de- 


. cided by a District Judge or Additional . 


District Judge exercising the jurisdiction 


of a Judge of Small Causes, the power of 


revision under Section 25-would vest in 
Hich Court. 

17. The question before us arises in 
those cases only where the District Judge 


‘has exercised revisional power under Sec- 
‘tion 25. Is an order so made oven to revi-. 


sion-by the High Court under S. 115. Code 
examination - of 
the several provisions of the: Provincial 
Small Cause Courts Act. indicates that it 


is a self-sufficient code so far as the pre- 


sent enquiry -is concerned. -For the pur- 


‘pose of correcting decrees or orders made. 
by a Court of Small. Causes the Act pDro- - 
vides for an appeal and: a’ revision ‘in - 


& 


- 


. 
. 
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tion 25 respectively. Cases in which the 
District J udge and the High Court respect- 
ively exercise revisional power, revi- 
sional powers are specifically mentioned. 


A complete set of superior remedies has. 


been incorporated in the Act. Moreover, 
Section 27 of the Act provides: 


“2T: Finality of decrees and orders. — 


Save as provided by this Act, a decree or 


order made under the foregoing provi- 
sions of this Act by a Court of Small 
-Causes shall be final.” 


The Legislature clearly intended that a 
decree or order made by a Court of 
Smali Causes should be final subject only 
to correction by the remedies provided 
under the Provincial Small Cause Courts 
Act. It is a point for consideration that 
had Section 25, in its application to the 
State of Uttar Pradesh, continued in its 
original form the High Court would have 
exercised the revisional power under Sec- 
tion 25, and no question could have arisen 
of invoking . the revisional power of the 
High Court under Section 115 of the 
Code, All the indications point to the con- 
clusion that a case falling within the Pro- 
vincial Small Cause Courts Act was never 
intended to be subject to the remedies 
provided by the Code of Civil Procedure. 
By way of abundant caution, Sec. 7 of. the 
Code made express provision barring the 
application of Sections 96 to 102 and 115 
of the Code to courts constituted under 
the Provincial Small Cause Courts Act. 
Section 7 of the Code merely embodies 


the general principle: against resort to- - 


remedies outside’ the Provincial Small 
Cause Courts Act. Although the court of 
the District Judge is not a court constitut- 
ed under the Act the general principle 
continues to take effect. No change in the 
principle was brought. about merely 


because revisional power under Sec. 25, 


before the proviso was added, was now 
entrusted to the District Judge. It must 
be remembered that the legislative inten- 
tion behind the amendment was to relieve 
the High Court of the burden of exer- 
eising revisional jurisdiction in respect 
of cases decided under the Provincial 
Small Cause Courts Act. We are of firm 
opinion that the Central principle . con- 
tinues to hold, notwithstanding: the 
amendment effected in Section 25, that 


the hierarchy of remedies enacted in the . 


Provincial Small Cause Courts Act re- 

presented a- complete and final order of 

remedies, and it is not possible to proceed 
- 0980 S.C./57 VI G-8-A, . 
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outside the Act to. avail -of a- superior 
remedy provided by another statute. 

18. These considerations were _ap- 
parently not present before the High 
Court of Allahabad when it held in Bimla 
Rani v. B. M. Finance (Pvt.) Ltd, AIR 
1972 All 242 that a revisional order of 
the District Judge under Section 25, Pro- - 
vincial Small Cause Courts Act could be 
revised by the High Court under Sec. 115, 
Code of Civil Procedure. In our opinion, 
the view taken by the High Court is not 
correct. 


19. Accordingly, we hold that an order 
passed under Section 25, Provincial Smal 
Cause Courts Act by a District Court 15] - 
not amenable to the revisional jurisdic- 
tion of the High Court under Section 115, 
Code of Civil Procedure. 


20. In Civil Appeal No. 2844 of 1979, 
S. L. P. No. 9104 of 1979, S. L. P. 
No. 9142 of 1979 and S. L. P. No. 9752 of 
1979, the High Court has rejected revision 
petitions filed under Section 115, Code 
of Civil Procedure, against the revisional - 
orders of the District Court under Sec- 
tion 25, Provincial Small Cause Courts 
Act. On the opinion reached by us that a 
revision petition under Section 115 is not 
maintainable against a revisional order 
under Section 25, the appeal and the as- 
sociated special leave petitions must ‘be 
dismissed. ' 


21. S. L. P. No. 9031 of 1979 arises out 
of an application for an ad interim in- 
function made in a. pending suit. Since 
then the suit has been dismissed, and an 


appeal against the decree is . pending. As 


the suit itself has been disposed of, all 


‘proceedings for grant of interim relief 


must be regarded as having lapsed. The 
Special Leave Petition has become infruc- 
tuous and must be dismissed accordingly. 


22. It has been urged by the appellant 
in Vishesh Kumar v. Shanti Prasad (Civil 
Appeal No. 2844 of 1979) that in case this 
Court is of the opinion that a revision 
petition under Section 115, Code of Civil 
Procedure, is not maintainable. the case 
should be remitted to the High Court for 
consideration as a petition under Arti- 
cle 227 of the 
able to accept that prayer. A _ revision 
petition under Sec..115 is a separate and 


. distinct proceeding from a petition. under 


Article 227 of the Constitution, and one 


cannot be identified with the other. 


Constitution. We are un-| - 
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23. In the result, the appeal and the 
special. leave petitions are dismissed, 
There will be no order as to costs,, è 


Appeal and petitions | dismissed, 
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(A) Penal Code (1860), S. 302 — Com 
stitation of India, Arts. 19 and 21 — Provision 
of death penalty as an alternative punish- 
ment for murder — Not violative of Arti- 
cle 19 — Public order and law and order 
distinguished. 


The provision of death . penalty as an 
alternative punishment for murder in Sec- 
tion 302, Penal Code is not unreasonable 
and it is in the public interest. Therefore, 


*(In this case, the Judges of the Supreme 
Court differ in their views. The majority 
view is taken by Y. V. Chandrachud, C. J., 
R. S. Sarkaria, A. C. Gupta and N. L 
Untwalia, JJ. and the minority, by P. N. 
Bhagwati, J. The judgments are printed 
in the order in which they are given in 
the certified copy—Ed.) 
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jt can be held that the iugis provision 
in S. 302. violates neither the letter of the 
ethos of Art. 19 of the Constitution.. - -` 
(Para 132) 

The Penal Code particularly those of its 
provisions which cannot be justified on the 
grounds .of reasonableness with reference to 
any of the specified heads such as “public 
order” in Cls. (2), (3) and (4) is not a law 
imposing restrictions on any of the rights 
conferred by Art. 19 (1). There are seve 
ral offences under the Penal Code, such as 
theft, cheating, ordinary assault, which do 
not violate or affect ‘public order’, but only 
‘law and order’. These offences injure only 
specific individuals as distinguished from the 
public at. large. It is by now settled that 
‘public order’ means ‘even tempo of the 
life of the community’. That being so, even 
all murders do not disturb or affect ‘public 
order’. Some murders may be of purely 
private significance and the injury or harm 
resulting therefrom affects only specific indi- 
viduals, and, consequently, such murders 
may not be covered by “public order” within | 


the contemplation of Cis, (2), (3) and (4) of. 


Art. 19. Such murders do not lead to pub- 
lic disorder but to disorder simpliciter. Yet, 
no rational being can say that punishment 
of such murderers is not in the general 
public interest. It may be noted that gene- 
ral public interest is not specified as a head 
in Cis. (2) to (4) on which restriction on the 
rights mentioned in Cl (1) of the Article 
may be justified. The real distinction be- 
tween the areas of ‘law and order’ and. 
‘public orders’ lies not merely in the nature 
or quality of the act, but in the degree and 
extent. Violent crimes similar in nature. but 
committed in different contexts and circum- 
stances might cause different reactions. A 
murder committed in given circumstances 
may cause only a slight tremor, the wave 
length of which does not extend beyond the 
parameters of law and order. Another 
murder committed in different context and 
circumstances may unleash a tidal. wave of 
such intensity, gravity ‘and magnitude, that 
its impact throws out of gear the even flow 
of life. Nonetheless, the fact remains that 
for such murders which do ‘not affect. “pub- 
lic order”, even the provision for life im- 
prisonment in Section 302, Indian Penal 
Code, as an alternative punishment, would 
not be justifiable under Cls. (2), (3) and (4) 
as a reasonable restriction in the imterest of 
‘public order’. Such a construction must, 
therefore, be avoided. Thus construed, Arti- 
cle 19 will be attracted only to such laws, 


the provisions of which are capable of be- 


1986 
ing tested under Cls. (2) to (5) of Art. 19. 
(Paras 41, 42) 

From the decided cases of the Supreme 
Court it would be clear that the test of 
direct and indirect effect has not been 
scrapped. Indeed, there is no dispute that 
the test of ‘pith and substance’ of the sub- 
ject-matter and of direct and of incidental 
effect of legislation is a very useful test to 
determine the question of legislative com- 
petence, i.e., in ascertaining whether an Act 
falls under one Entry while incidentally en- 
croaching upon another Entry. Even. for 
determining the validity of a legislation on 
the ground of infringement of fundamental 
rights, the subject-matter and the object of 
the legislation are not altogether irrelevant. 
For instance, if the subject-matter of the 
legislation directly covers any of the funda- 
mental freedoms mentioned in Art. 19 (1), 
it must pass the test of reasonablenees under 
the relevant head in Cis. (2) to (6) of that 
Article. If the legislation does not directly 
deal with any of the rights in Art. 19 (1), 
that may not conclude the enquiry. It will 
have to be ascertained further whether by 
its direct and immediate operation, the im- 
pugned legislation abridgea any of the rights 
enumerated in Article 19 (1). The mere 
fact that the impugned law incidentally, re- 
motely or collaterally has the effect of 
abridging or abrogating those rights, will not 
satisfy the test. If the answer to the above 
queries be in the affirmative, the impugned 
law in order to be valid, must pass the test 
of reasonableness under Art. 19. But if 
the impact of the law on any of the rights 
under Cl. (1) of Article 19 is merely inci- 
dental, indirect, remote or collateral and 
is dependent upon factors which may or 
may not come inta play, the anvil of Arti- 
cle 19 will not be -available for judging its 
validity. (Paras 58, 59) 
Section 299, Penal Code defines ‘culpable 
homicide’ and Section 300 defines culpable 
homicide amounting to murder. Section 302 
prescribes death or imprisonment for life as 
penalty for murder. It cannot, reasonably 
or rationally, be contended that any of the 
tights mentioned in Art. 19 (1) of the Con- 
stitution confers the freedom to commit 
murder or, for the matter of that, the free- 
dom to` commit any offence whatsoever. 
Therefore, penal laws, that is to say, laws 
which define offences and prescribe punish- 
ment for the commission of offences do not 
attract the application of Art. 19 (1). It 
cannot be said that the object of penal laws 
is generally such as not to involve any vio- 
lation of the rights conferred by Art. 19 (1) 


Bachan Singh v. 


State of Panjab 


because after the decision of the~ 

Court in the Bank Nationalisation. 

AIR 1970 SC 564, the theory, that the 
ject and form of the State action alon, 
determine the extent of protection that may 
be claimed by an individual and that the 
effect of the State action on the fundamental 
eight of the individual is irrelevant, stands 
discredited. But the point of the matter is 
that, in pith and substance, penal laws do 
not deal with the subject-matter of rights 
enshrined in Art. 19 (1). That again is not 
enough for the purpose of deciding upon 
the applicability of Article 19 because even 
if a law does not, in its pith and substance, 
deal with any of the fundamental rights 
conferred by Art. 19 (1), if the direct and 
inevitable effect of the law ia such as to 
abridge or abrogate any of those rights, 
Article 19 (1) shall have been attracted. It 
would then become necessary to test the 
validity of even a penal law on the touch- 
stone of that Article. On this latter aspect 
of the matter it can be held that the depri- 
vation of freedom consequent. upon an order 
of conviction and sentence is not a direct 
and inevitable consequence of the penal 
law but is merely incidental to the order of 
conviction and sentence which may or may 
not come into play, that is to say, which 
may of may not be passed. Therefore, Sec- 
tion 302 does not have to stand the test of 
Art. 19 (1) of the Constitution. (Para 61) 





Assuming arguendo, that the provisions of 
the Penal Code, particularly those providing 
death penalty as an alternative punishment 
for murder, have to satisfy the requirements 
of reasonableness and public interest under 
Article 19, the onus of satisfying the require-- 
ments under Art. 19 lies on the person 
challenging the validity. There -is initial 
presumption in favour of the constitutiona~- 
lity of the Statute and throw the burden of 
rebutting that presumption on the party 
who challenges its constitutionality on the 
ground of Art. 19. Behind the view that 
there is a presumption of constitutionality of 
a itatute and the onus to rebut the same lies 
on those who challenge the legislation? is 
the rationale of judicial restraint, a recog- 
nition of the limits of judicial review, a re- 
spect for the boundaries of legislative and 
judicial functions, and the judicial respon- 
sibility to guard the trespass from one side 
or the other. The primary function of the 
courts is to interpret and apply the laws 
according to the will of those who made 
them and not to transgress into the legisla- 
tive domain of policy-making. (Para 67) 





o 


' Whether or not death penalty in actual. 
practice acts as a deterrent, cannot be statis- 
tically proved, either way, because statistice 
as to how many potential murderers were 
deterred from committing murders, but for 
the existence of capital punishment for mur- 


-der, are difficult, if not altogether impos- 
sible, to collect. Such statistics of deterred 
potential murderers are difficult to unravel 
as they remain hidden in the innermost re- 
cesses of their mind. Retribution and deter- 
rence are not two divergent ends of capital 
punishment. They are- convergent goals 
' which ultimately merge into’ one. 

E (Para 132) 

To sum up, the question whether or not 
death penalty serves any penological purpose 
is a difficult, complex and intractable issue, 
It has evoked strong, divergent views. For 
the purpose of testing the -constitutionality 
of the impugned provisions as to death 
penalty in Section 302, Penal Code on the 
ground of reasonableness in the light of 
Articles 19 and 21 of the Constitution, it is 
not ‘necessary: to express any categorical 
opinion, one way or the other, as to which 
of the two antithetical views, held by the 
Abolitionists and Retentionists, is correct. 
It is sufficient to say that the very fact that 
pérsons of reason, learning and light are 
rationally and deeply divided in their opin- 
ion on this issue, is a ground among others, 
for rejecting the petitioners’ argument that 
retention of death penalty in the impugned 
provision, ia totally devoid of reason and 
purpose. If, notwithstanding the view of 
the Abolitionists to the contrary, a very 
large segment of people, the world over, 
including sociologists, legislators, jurists, 
judges and administrators still firmly be- 
lieve in the worth and necessity of capital 
punishment for. the protection of society, if 
in the perspective of prevailing crime con- 
ditions in India, contemporary public opin- 
ion channelized through the peoples repre- 
sentatives in Parliament, has repeatedly im 
the last three decades, rejected all attempts, 
including the one made recently, to abolish 
OF. specifically restrict the area of death 
pefialfy, if death penalty is still a recognised 
legal sanction for murder or some types of 
murder in most of the civilised countries in 
the world, if the framers of the Indian Con- 
stitution were fully aware of the existence 
‘of death penalty as punishment for mur- 
der, under the Indian Penal Code, if the 
35th Report and subsequent Reports of the 
Law Commission ‘suggesting retention of 
. death penalty, and recommending revision 
. of the Criminal -Procedure- Code 


Bachan Singh v. State of Punjab - 


and the | 


A. L R. 
insertion of the new- Sections 235 (2) and 
354 (3) in that Code providing for pre-sen- 
tence hearing and sentencing procedure on 
conviction for- murder and other capital of- 
fences were before the Parliament and pre- 
sumably considered by it when in 1972-1973 
it took up revision of the Code of 1898 
and replaced it by the Code of Criminal 
Procedure, 1973, it is not possible to hold 
that the provision of death penalty as an 
alternative punishment for murder, in Sec- 
tion 302, Penal Code is unreasonable and 
not in the public inferest. Therefore, it 
could be concluded that the impugned pro- 
vision in Section 302, violates neither the 
letter or the ethos of Art. 19. 

(Para 132) 


(B) Penal Code (1866), Ss. 53, 362 — Con 
stitution of Indta, Arts. 21 and 14 — Inter- 
Rational Covenant on Civil and Politicad 
Rights, Art. 6 — Provision of death penalty 
as an alternative punishment for murder is 
not violative of Art, 24. (Per Majority, 
Bhagwati, J. contra): 


. The provision of death penalty as an 
alternative punishment for murder is not 
violative of Art. 21. ~ (Para 141) 


Article 21 expanded and read for. inter- 
pretation purposes clearly brings out the 
implication, that the-Founding Fathers re- 
cognised the right of the State to deprive a 
person of his life or personal liberty in ac- 
cordance with fair, just and reasonable pro- ` 
cedure established by valid Jaw. .There are 
several other indications, also, in the Con- 
stitution which show that the Constitution- 
makers were fully cognizant of the exist- 
ence of death penalty for murder and ` cer- 
tain other offences in the Indian Penal Code. 


Entries 1 and 2 in List. IM — Concurrent 


List — of the Seventh Schedule, specifically 
refer to the Indian Penal Code and the 
Code of Criminal Procedure as in force at 
the commencement of the ` Constitution. 
Under the successive.- Criminal Procedure 
Codes which have been in force for about _ 
100 years, a sentence of death is to be ċar- 
ried out by hanging. In view of the afore- 
said constitutional postulates, by- no stretch 
of imagination can it be said that death 
penalty: under Sec. 302, Penal’ Code, either 
per se or because of its execution by. hang- 
ing, constitutes an unreasonable, cruel of 
unusual punishment. By reason of tbe 
same constitutional postulates, it ~ cannot be 
said that the framers of the Constitution 


- considered. death sentence for murder or the _ 


prescribed traditional mode of its execution 
as a degrading punishment which would de- 


~ 
E 1980. 


‘file. “the dignity of- the individual” within 
the contemplation of the Preamble to- the 
Constitution. On parity of reasoning, 
cannot be said that death ` penalty for the 
offence of murder violates the basic struc- 
‘ture of the Constitution. (Para .136) 


Further, Art. 6, Cls. (1) and (2) of the 
International Covenant on Civil and Poli- 
tical Rights to which India has acceded in 
1979, do not abolish or prohibit the impo- 
sition of death penalty in all circumstances. 
“All that they require is that, firstly, 
penalty shall not be arbitrarily inflicted; 
secondly, it shall be imposed only for most 
‘serious crimes in accordance with a law, 
which shall not be an ex post facto legisla- 
tion. Thus, the requirements of these clauses 
are substantially the same as the guarantees 
or prohibitions contained in Arts. 20 and 21 
, of our Constitution. India’s commitment 
therefore does not go beyond what is pro- 
vided in the Constitution and the Indian 
Penal Code and the Criminal Procedure 
Code. The Penal Code prescribes death 
penalty as an alternative punishment only 
for heinous crimes which are not more than 
seven in number. Section 354 (3) of the 
Criminal Procedure Code, 1973 in keeping 
with the spirit of the International Covenant, 
has further restricted. the area of death 
penalty, India’s penal laws, including the 
impugned provisions and their - application, 
are thus entirely m accord with its inter- 
national .commitment. (Para 139) 

(Per Bhagwati, J.): Section 302 of. ‘the 
‘Indian Penal Code in so far as it provides 


for imposition of death penalty as an alter- 


native to life sentence is ultra vires and 
void as being violative of Arts. 14 and 21 
of the Constitution since it does not provide 


any legislative guidelines as to when life 


should be permitted to be extinguished by 
imposition of death sentence. (Para 210) 


= (C) . Criminal P. C. (1974), Ss. 354 (3 
and 235 (2) — Constitution of India, Arti- 
-cles 14, 19 and 21 — Procedure for sentenc- 
ing in S. 354 (3) does not violate Arts. 14, 
19 and 21 of Constitution. -AIR 1979 SC 
964 and AIR 1979 SC 916, Overruled; AIR 
“1935 Cal 591, Held no longer good law. 
The procedure provided in Criminal P. C. 
for imposing capital punishment for murder 
and some other capital crimes under the 
Penal Code cannot, by any reckoning, be 
said to be unfair, unreasonable and unjust. 
- Nor can it be said that this sentencing dis- 


gretion, with which the courts are invested, . 


amounts to delegation of its power of - legis- 


lation by. Parliament. . Therefore, S. 354- (3) 


death 
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does not violate Arts. 14, 19 and 21 of Con > 
stitution, AIR 1979 SC -964 and AIR 1979 
SC 916, Overruled. AIR 1935 Cal 591, 
Held no longer good law. 

Section: 354 (3) of the Code of Criminal 
Procedure, 1973, marks a significant shift 
in the legislative policy underlying the Code 
of 1898, as.in force immediately before 
April 1, 1974, according’ to which both the 
alternative sentences of death or imprison- 
ment for life provided for murder and for 
certain other capital offences under the 
Penal Cede, were normal sentences. Now, 
according to this changed legislative policy 
which is patent on the face of S. 354 (3), 
the normal punishment for murder and six 
other capital offences under the Penal Code, 
is imprisonment for life . (or imprisonment | 
for a term of years) and death penalty is an 
exception. In this context $. 235 (2) is also 
relevant. Although sub-section (2) of Sec- 
tion 235 does not contain a specific provi- 
sion as to evidence and provides only for 


hearing of the accused as to sentence, yet it 


is implicit in this provision that if a request 
is made in that behalf by either the prose- 
cution or the accused, or by both, the 
Judge should give the party or parties con- 
cerned an opportunity of producing evi- 
dence or material relating to the various 
factors bearing on the question of sentence. 
i ss (Paras 151, 152) 

As can be seen, S. 235 (2) provides for 
a bifurcated trial and specifically gives the 
accused person a right of pre-sentence hear- 
ing at which stage, he can bring on record 
material or evidence, which may not be 
strictly relevant to or connected with the 
particular crime under inquiry, but neverthe- 
less, have, consistently with the policy under- 
lined in Sec. 354 (3), a bearing on the 
choice of sentence. The present legislative 
policy discernible from Sec. 235 (2) read 
with S. 354 (3) is that in fixing the degree 
of punishment or making the choice of sen- 
tence for various offences, including one 
under Section 302, Penal Code, the Court 
should not confine its consideration “prin- 
cipally” or merely to the circumstances con- 
nected with the particular crime, but‘: also 
give due consideration to the circumstances 
of the criminal. (Paras 164, 195) 
The Supreme Court should not venture 
to formulate rigid standards in an area -in 
which the Legislature so warily treads. Only 
broad guidelines consistent with the policy 
indicated by the Legislatufe in S. 354 (3) 
can be laid down. (Para 178) 
From a reading of Ss. 354 (3) and. 235 (2) 
and other.:related provisions- of the Code of 
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1973, it is quite clear that for making the 


choice of punishment or for ascertaining 
the existence or absence of “special reasons” 


in that context, the Court must pay due- 


regard both to the crime and the criminal. 
What is the relative weight to be given to 
the aggravating and mitigating factors, de- 
pends on the facts and circumstances of the 
particular case. More often than not, these 
two aspects are so intertwined that it is 
difficult to give a separate treatment to each 
of them. This is so because ‘style is the 
man’. In many cases, the extremely cruel 
or beastly manner of the commission of 
‘murder is itself a demonstrated index of 
the depraved character of the perpetrator. 
That is why, it is not desirable to consider 
the circumstances of the crime and the cir- 
cumstances of the criminal in two separate 
water-tight compartments. In a sense, to 
kill is to be cruel and therefore all murders 
are cruel. But such cruelty may vary in its 
degree of culpability. And it is only when 
the culpability assumes the proportion of 
extreme depravity that “special reasons” can 
legitimately be said to enst (Para 199) 


There are numerous other circumstances 
justifying the passing of the lighter sen- 
tence; as there are countervailing circum- 
stances of aggravation. It cannot be over- 
emphasised that the scope and concept of 
mitigating factors in the area of death 
penalty must receive a liberal and expansive 
construction by the courts in. accord with 
the. sentencing policy writ large in Sec 
tion 354 (3). Judges should never-be blood- 
thirsty. Hanging of murderers has never 
been too good for them. Facts and figures, 
. albeit incomplete, furnished by the Union 
of India, in the instant case, show that in 
the past, Courts have inflicted the extremo 
penalty with extreme infrequency — a fact 
which attests to the caution and compassion 
which they have always brought to bear on 
the exercise of their sentencing discretion in 
so grave a matter. Tt is, therefore, impe 
rative to voice the concern that courts, aided 
by the broad illustrative guidelines indicated, 
will discharge the onerous function. with 
evermore scrupulous care and humane con- 
cern, directed along the highroad of legis- 
lative policy outlined in S. 354 (3) viz.. 
that for persons convicted of murder, life 
imprisonment is the rule and death sen- 
tence an exception. A real and abiding 
concern for the dignity of human life poste- 
lates resistance to taking a life through 
law’s instrumentality. That ought not to be 
done save in the rarest of rare casea when 
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the alternative option is unquestionably fore- 
closed. (Para 207) 
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SARKARIA, J. (for himself and on be 
half of Chandrachod, C. J. and A. C. Gupta 
and N. L. Untwalia, JJ.) (Majority view.) :— 
This reference to the Constitution Bench 
raises a question in regard to the constitu- 
tional validity of death penalty for murdes 
provided in Section 302, Penal Code, and 
the sentencing procedure embodied in sub- 
section (3) of S. 354 of the Code of Crimi- 
nal Procedure, 1973. 

2. Whe reference has arisen in these cip- 
cumstances: Bachan Singh, appellant im 
Criminal Appeal No. 273 of 1979, was 
tried and convicted and sentenced to death 
under Section 302, Indian Penal Code for 
the murders of Desa Singh, Durga Bai and 
Veeran Bai by the Sessions Judge. The 
High Court confirmed his death sentence 
and dismissed his appeal. 

3. -Bachan Singh’s appeal by special 
feave, came up for hearing before a Bench 
of this Court (consisting of Sarkaria and 
Kailasam, JJ.). The only question for consi- 
deration in the appeal was, whether the 
facts found by the courts below would be 
“special reasons” for awarding the death 
sentence as required under S. 334 (3) of the 
Code of Criminal Procedure, 1973. 

4 Shri H. K. Puri, appearing as amicus 
curiae on behalf of the appellant, Bachan 
Singh, in Criminal Appeal No. 273 of 1979, 
contended that in view of the ratio of Rajen- 
dra Prasad v. State of U. P., (1979) 3 SCR 


' Bachan Singh v. 


: 36 Cri LJ 1254 206 © 
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646, the courts below were not competent 
to impose the extreme penalty of death on 
the appellant. It was submitted that neither 
the circumstance that the appellant was pre- 
viously convicted for ‘murder and committed 
these murders after he had served out the 
life sentence in the earlier case, nor the fact 
that these three murders were extremely 
heinous and inhuman, constitutes a “special 
reason” for imposing the death sentence. 
within the meaning of Section 354 (3) of © 
the Code of Crimimal Procedure, 1974. Re- 
tance for this argument was placed on 
Rajendra Prasad (ibid) which, according to 
the counsel, was on facts very similar, if 
not identical, to that case. 

5. Kailasam, J. was of opinion that the 
majority view in Rajendra Prasad taken by 
V. R. Krishna Iyer, J.. who spoke for him- 
self and D. A. Desai, J., was contrary to 
the judgment of the Constitution Bench in 
Jagmohan Singh v. State of Uttar Pradesh, 
(1973) 2 SCR 541, mter alia, on these as- 
pects : 

@) In Rajendra Prasad, V. R. Krishna 


Tyer, J. observed: 


“The main focus of our judgment is on 
this poignant gap in ‘human rights juris- 
prudence’ within the limite of the Penal 
Code, impregnated by the Constitution. Teo 
put it pithily, a world order voicing the 
worth of the human person, a _ cultural 
legacy charged with compassion, an inter- 
pretative liberation from colonial calous- 
ness to life and liberty, a concern for social 
justice ag setting the rights of individual 
justice, interest with the inherited text of 
the Penal Code to yield the goals desiderat- 
ed by the Preamble and Articles 14, 19 and 
21.” 

6- According to Kailasam, J., the chal- 
lenge to the award of the death sentence as 
violative of Arts. 19, 14 and 21, was repel- 
led by the Constitution Bench in Jagmohan’s 
case: 

(ii) In Jagmohan’s case, the 
Bench held: 

“The impossibility of laying down stan- 
dards {in the matter of sentencing) is at the 
very core of criminal law as administered 
in India which invests the Judges with a 
very wide discretion in the matter of fixing 
the degree of punishment and that this 
discretion in the matter of sentence is liable 
to be corrected by superior courts......... The 
exercise of judicial discretion on well re- 
recognised’ principles is, in the final ana- 
lysis, the safest possible safeguard for the 


Constitution 


accused,” 
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In Rajendra Prasad, the majority decision 
characterised the above observations in Jag- 


mohan as “incidental observations without . 


concentration on the sentencing criteria”, 
and said that they are not the ratio of the 
decision, adding 
for every line to be venerated”. 


(iti) In Rajendra Prasad, the plurality ob- 
served : 


“It is constitutionally permissible to swing 
a criminal out of corporal existence only if 
the security of State and society, public 
order and the interests of the general public 

that, course as provided in Arti- 
cle 19 (2) to (6).” 
This view again, according to Kailsam, J. 
is inconsistent with the law laid down by 
the Constitution Bench in Jagmohan, where- 
in it was held that deprivation of life is con- 
stitutionally permissible if that is done ac- 
cording to “procedure established by law”. 

(iv) In Rajendra Prasad, the majority has 
further opined : 
| “The only correct approach is to read into 
` Section 302, L P. C. and Section 354 (3), Cri- 
minal P. C., the human rights and humane 
trends in the Constitution. So examined, the 
right to life and the fundamental freedoms is 
deprived when he is hanged to death, his 
dignity is defiled when his neck is noosed 
and strangied.” 

7. Against the above, Kailasam, J. com- 
mented: The only change after the Consti- 
tution Bench delivered its judgment is the 
introduction of Section 354° (3) which re- 
quires special reasons to be given if the 
court is to. award the death sentence. If 
without the restriction of stating sufficient 
reasons death sentence could be constitu- 
tionally awarded under the I. P. C. and Cri- 
minal P. C. as it stood before the amend- 
ment, it is difficult to perceive how by re- 
quiring special reasons to’ be given the 
amended section would be unconstitutional 
unless the “sentencing sector is made ré- 
strictive and least vagarious”. 

'(v} In Rajendra Prasad, the majority has 
held that: “such extraordinary grounds alone 
constitutionally qualify as special reasons as 
leave no option to the court but to execute 
the offender if State and society are to sur- 
vive. One stroke of murder hardly qualifies 
for this drastic requirement, however grue- 
some the killing or pathetic the situation, 


unless the inherent testimony oozing from. 


that act is irresistible that the murderous ap- 
petite of the -convict ‘is too chronic and 


- deadly that ordered life in a given- locality - 


or society or. in prison itself would- be gone 
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if this man..were now or later to:be at 
large.:. If he is -an irredeemable murderer,- 
like a bloodthirsty tiger, he has to quit his 
terrestrial tenancy.” 

8. According to_Kailasam, J., what ‘is ex- 
tracted above, runs directly counter to and 


- cannot be reconciled with the following ob- 


servations in Jagmohan’s case: l 
“But some (murders) at least are diaboli- 
cal in conception and cruel in execution. In 
some others where the victim is a person of 
high standing in the country, society is liable 
to be rocked to its very foundation. Such 
murders cannot be simply washed away by | 
finding alibis in the social maladjustment of 
the murderer. Prevalence: of such crimes 
speaks, in the opinion of many, for the in- 
evitability of death penalty not ra by way 
of deterrence but as a token of oe 
disapproval by the society .. ... se sn 
very responsible body (Law Commission) 
come to the conclusion after considering all 
the relevant factors. On the conclusions thus 
offered to us, it will be difficult to hold that 
capital punishment as such is unreasonable 
or not required in the public interest.” - 
(vi) Kailasam, J. was further of the opin- 
ion that it is equally beyond the functions of 
a court to evolve “working rules for imposi- 
tion of death sentence bearing the markings 
of enlightened flexibility and social sensibi- 
lity” or to make law “by cross-fertilisation 
from sociology, history, cultural anthropo- 
logy and current national perils and develop- 
mental goals and, above all, constitutional 
currents”. This function, in his view, be- 
longs only to Parliament.. The Court must 
administer the law as it stands. - 


(vii) The learned Judge has ‘further ex- . 
pressed that the view taken by V. R. Krishna 
Iyer, J. in Rajendra Prasad that “special 
reasons” necessary for ‘imposing death penalty 
must relate not to the crime as such, but to 
the criminal is not warranted by the law 
as it stands today. 


9. Without expressing his own aion on 
the various questions raised in that case in- 
cluding the one with regard to the scope, 
amplification and application of S. 354 (3) 
of the Code of Criminal Procedure, 1974, 
Sarkaria, J., in agreement with Kailasam, -J.,` 
directed the records of the case to be sub- 
mitted to the Hon'ble the Chief Justice, for 
constituting a large Bench ‘to resolve the 
doubts, difficulties and inconsistencies point- 
ed. out by Kailasam, J. Bs E 

16. In the meanwhile, several ' persons 
convicted of murders and sentenced to death, 
filed writ petitions (namely,. Writ Petitions 564, 
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165, 179, 434, 89, 754, .756 and 976 of 1979) 
under Article 32 of the. Constitution directly 


challenging - the constitutional validity of fhe. 


death penalty provided in Section 302 of the 
Indian Penal Code for the offence of: mur- 
der, and the sentencing procedure provided 
in Section 354 (3) of the Code of Criminal 
Procedure, 1974. That is how, the matter 
has now come up before this larger Bench 
of five Judges. 


14. At the outset, Shri R. K. Garg sub- 
mitted with some vehemence and persistence, 
that. Jagmohan’s case needs reconsideration 
by a larger Bench if not by the Full Court. 
Reconsideration of Jagmohan, according to 


the learned counsel, is necessitated because 


of subsequent events and changes in law. 
Firstly, it is pointed out that when Jagmohan 
was decided in 1972, the then extant Code 
ef Criminal Procedure, 1898 left the choice 
between death and life imprisonment ‘as 
punishment for murder. entirely to the dis- 
ocetion. of the Court. This position has since 
undergone a complete change and under Sec- 
tion 354 (3) of the Code of ‘Criminal Proce- 
dure, 1973, death sentence has ceased to be 
normal penalty for murder. Secondly, it 

is argued, the seven-Judge decision of this 
Court in. Maneka Gandhi v. Union of India, 
(1978) 2 SCR 621 has given a new interpreta- 
tive dimension of the provisions of Arts. 21, 
19 and 14 and their inter-relationship, - and 
according to this new interpretation every 
law Of punitive detention both in its proce- 
dural and. substantive aspects must pass the 
test of all the three Articles. It is stressed 
thet an argument founded on this expansive 
interpretation of these Articles was not 
available when Jagmohan was decided. 
Thirdly, it is submitted that India -has since 
acceded to the International Covenant of 
Civil and Political Rights adopted by the 
General Assembly of the United Nations, 
which came into force on December 16, 
1976. . By virtue of this Covenant, India and 
the other 47 countries. who are a party to it, 
stand committed to a policy for abolition of 
the ‘death penalty’. 

12. Dr. L. M. Singhvi submitted that the 
question of “death penalty cannot be fore- 
closed for ever on the abstract doctrine of 
stare decisis by a previous decision of this 
‘Court. It is emphasised that the very nature 
of the problem is such that-it must be the 
subject of review from.time to time so as. to 
be in tune with ‘the evolving standards of 
decency in a maturing society. 
= 43. The learned Solicitor-General, Shri 
Soli .Sorabji. opposed the request of Shri 
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Garg for referring the matter to a larger 
Bench because. such. a course would only 
mean avoidable delay in disposal of the 
matter. At the same time, the learned coun- 
sel made it clear that since the constitutiona- 
lity of the death penalty for murder was now 
sought to be challenged on additional - argu- 
ments based on subsequent events and 
changes in law, he would have no objection 
on the ground of stare decisis, to a fresh 
consideration of the whole problem by this 
very Bench. 


. 14. In view of the concession made by 
Shri Sorabji we proceeded to hear the coun- 
sel for the parties at length, and to deal 
afresh with the constitutional questions con- 
cerning death penalty raised in these writ 
petitions. 

15. We have heard the arguments of 
Shri R. K. Garg, appearing for the writ- 
petitioners in Writ Petition No. 564/79 for 
More than three weeks and also those of 
Dr. L. M. Singhvi, Dr. Chitaley and Shri 
Mukhoty, Dave and R. K. Jain, appearing 
for interveners or for the other writ-peti- 
tioners. 

16. We have also heard the arguments of 
Shri Soli Sorabji, Solicitor-General, appear- 
ing for the Union of India and Shri Patel 
appearing for the State of Maharashtra and 
the other counsel appearing - for the respon- 
pe 

- The principal questions that fall to bo 
Me ar in this case are: 
(i) Whether death penalty provided for the 


State of Punjab 


-offence of murder in Section 302, Penal Code 


ig unconstitutional 

(ii) If the answer to the foregoing ques- 
tion be in the negative, whether the sentenc- 
ing procedure provided in Sec. 354 (3) of the 
Code of Criminal Procedure, 1973 (Act 2 of 
1974) is unconstitutional on the ground that 
it invests tbe Court with unguided and un- 
trammelled discretion and allows death — 


` sentence to be arbitrarily or freakishly im- 


posed on a person found guilty of murder 
or any other capital offence punishable under 
the Indian Penal Code with death or, in the 
alternative, with imprisonment for life. 


> 48. We will first take up Question No. 


relating to the constitutional validity ol Sec- 
tion . 302, Penal Code: 
Question No. Q: 

19. Before dealing with the contentions 
canvassed, it will be useful to have a short 
survey of the legislative history of the provi- 
sions of the Penal Code which permit the 
imposition -of death a for certain 
offences, - -. 
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20. The Indian Penal Code was drafted 
by the First Indian Law Commission presid- 
ed over by Mr. Macaulay. The draft under- 
went further, revision at the hands of well- 
known ‘jurists, like Sir Barnes Peacock, and 
was completed: in 1850. The Indian Penal 
Code was passed by the then Legislature on 
October 6, 1860 and was enacted as Act 
No. XLV of 1860. 

21. Section 53 of the Penal Code enume- 
fates punishments to which offenders are 
liable under the provisions of this Code. 
Clause Firstly of the section mentions ‘Death’ 
as one of such punishments. Regarding 
‘death’ as a punishment, the authors of the 
Code say: “We are convinced that it ought 
to be very sparingly inflicted, and we propose 
to employ it only in cases where either mur- 
der or the highest offence against the State 
has been committed.” Accordingly, under 
the Code, death is the punishment that must 
be awarded for murder by a person under 
sentence of imprisonment for life (Sec. 303). 
This apart, the Penal Code prescribed ‘death’ 
as an alternative punishment to which the 
offenders may be sentenced, for the follow- 
ing seven offences: . 

(1) Waging war against the Government 
of India. (S. 121) 

(2) Abetting mutiny avail committed, 
(S. 132) -> 

(3) Giving or fabricating false evidence 
upon which an innocent person suffers death. 
(S. 194) 

- (4) Murder which may be Junaid with 
death or life imprisonment. (S. 302) 

(5) Abetment of suicide of a minor of 
insane, or intoxicated person. (S. 305) 

(6) Dacoity accompanied with murdes. 
(S. 396) 

(7) Attempt to murder by a person under 
sentence of imprisonment for life if hurt is 
caused. (S. 307) . 

22. In the instant cases, the impugned 
provision of the Indian Penal Code is Sec- 
tion 302 which says: “Whoever commits 
murder shall be punished with death, or im- 
prisonment for life, and also be liable to 
fine”. The related provisions are contained 
in Sections 299 and 300. Section 299 de 
fines ‘culpable homicide’. Section 300 defines 
‘murder’. Its material part runs as follows: 

“Except in the cases hereinafter excepted, 
culpable homicide is murder, if the act by 
which the death is caused is done with the 
intention of causing death, or 

Secondly, —- If it is done with the inten- 
tion of causing such bodily injury as the 
offender knows to be- likely to cause death 
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of the person to whom the. harm is caused, 
OF 

Thirdty, — If it is done with the intention 
of causing bodily injury to any person and 
the bodily injury intended to be inflicted is 
sufficient in the ordinary course of nature to 
canse death, or 

Fourthly, — If the person committing the 
act knows that it is so imminently, dangerous 
that it must, in all probability, cause death, 
or such bodily injury as is likely to cause 
death, and commits such act without any 
excuse for incurring the risk of causing 
death or such injury as aforesaid.” 

23. The first contention of Shri. Garg is 
that the provision” of death penalty in Sec- 
tion 302, Penal Code offends Article 19 of 
the Constitution. It is submitted that the 
tight to live is basic to the enjoyment of all 
the six freedoms guaranteed in Clauses (a) 
to (e) and (g) of Article 19 (1) of the Con- 
stitution and death penalty puts an end to 
all these freedoms; that since death penalty 
serves no social purpose and its value as a 
deterrent remains unproven and it defiles the 
dignity of the individual so solemnly vouch- 
safed in the Preamble of the Constitution, its 
imposition must be regarded as an ‘unreason- 
able restriction’ amounting to total prohibi- 
tion, on the six freedoms guaranteed in Arti- 
cle 19 (1). 

24. Article 19, as in force today, reads as 
under: 

19 (1). All citizens shall have the right— 

(a) to freedom of speech and expression; 

(b) to assemble peaceably and without 
arms; 

(c) to form associations or unions; ' 

(d) to move freely throughout the _terrie. 
tory of India; 

(e) to reside and settle in any part of the 
territory of India; 

(f) . 

(g) to practise any a of to carry 
on any occupation, trade or business, 

(2) Nothing in sub-clause (a) of Clause (1) 
shall affect the operation of any existing law, 
or prevent the State from making any law, 
in so far as such law imposes reasonable ro- 
strictions on the exercise of the right con- 
ferred by the said sub-clause in the interests 
of the sovereignty and integrity of India, the 
security of the State, friendly relations with 
foreign States, public order, decency or 
morality, or in relation to contempt .of -court, 
defamation or incitement to an offence. 

(3) Nothing in sub-clause (b) of the said 
clause shali affect the operation of any exist- 
ing law in so far as it imposes, or prevent the 
State from making any law imposing, in the 
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interests of the sovereignty and integrity of 
India or public order, reasonable restrictions 
on the exercise of the right conferred by the 
said sub-clause. 

_ (4) Nothing in sub-clause (c) of the said 
clause shall affect the operation of any exist- 
ing law in so far as it imposes, or prevent 
the State from making any law imposing, in 
the interests of the sovereignty and integrity 
of India or public order or morality, reason- 
able restrictions on the exercise of the right 
conferred by the said sub-clause. 


(5) Nothing in sub-clauses (d) and (e) of ` 


the said clause shall affect the operation of 
any existing law in so far as it imposes, of 
prevent the State from making any law 
imposing, reasonable restrictions on the exet- 


cise of any of the rights conferred by the- 


said sub-clauses either in the interests of the 
general public or for the protection of the 
interests of any Scheduled Tribe. 

(6) Nothing in sub-clause (g) of the said 
clause shall affect the operation of any exist- 
ing law in so far as it imposes, or prevent 
the State from making any law imposing, in 
the interests of the general public, reasonable 
restrictions on the exercise of the right con 
ferred by the said sub-clause, and in parti- 
cular, nothing in the said sub-clause, shall 
affect the operation of any existing law in 
so far as it relates to, or prevent the State 
from making any law relating to,— 

(i) the professional or. technical qualifica- 
tions necessary for practising any profession 
or carrying on any occupation, trade or busi- 
ness, or 

(ii) the carrying on by the State, or by a 
corporation or controlled by tha 
State, of any trade, business, industry or ser- 
vice, whether to the exclusion, complete og 
partial, of citizens or otherwise.” 


25. It will be seen that the first part of 
the Article declares the rights in Clause (1) 
comprising of six sub-clauses namely, (a) to 
(e) and (g} The second part of the Article 
in its five Cis. (2) to (6) specifies the limits 
up to which the abridgement of the rights 
declared in one or more of the sub-clauses of 
clause (1), may be permitted. Broadly speak- 
ing, Article 19 is intended to protect the 
rights to the freedoms specifically enumerated 
in the six sub-clauses of Clause: (1) against 
State action, other than in the legitimate 
exercise of its power to regulate these rights 
in the public interest relating to heads speci- 
fied in Clauses (2) to (6). The six funda- 
mental freedoms guaranteed under Art. 19 
(1) are not absolute rights. Firstly, they are 
subject to inherent restraints stemming from 
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the reciprocal obligation of one member of 
a civil society to so use his rights as not to 
infringe or injure similar rights of another. 
This is on the principle sic uteri tuo ut 


alienum non laedas. Secondly, under Cs. (2) 


to (6) these rights have been expressly made 
subject to the power of the State to impose. 
reasonable restrictions, which may even ex- 
tend to prohibition, on the exercise of those 
rights. 

26. The power, if properly exercised, is 
itself a safe-guard of the freedoms guaran- 
teed in Clause (1). The conferment of this 
power is founded on the fundamental truth 
that uncontrolled liberty entirely freed from 
restraint, degenerates into a license, leading 
to anarchy and chaos; that libertine pursuit 
of liberty, absolutely free, and free for all, 
may mean liberticide for all. “Liberty has, 
therefore,” as Justice Patanjali Sastri put it, 
“to be limited in order to be effectively pos- 
sessed.” 

27. It is important to note that whereas 
Article 21 expressly deals with the right to 
life and personal Hberty, Article 19 does not. 
The right to life is not one of the rights 
mentioned in Article 19 (1). 


28. The first point under Question (1) to 
be considered ig whether Article 19 is at all 
applicable for judging the validity of the im- 
pugned provision in Section. 302, Penal Code. 

29. As rightly pointed out by Shri Soli 
Sorabji, the condition precedent for the ap- 
plicability of Article 19 is that the activity 
which the impugned law prohibits and pena- 
lises, must be within the purview and pro 
tection of Article 19 (1).. Thus considered, 


can. any one say that he has a legal right or 
fundamental freedom under Article 19 (1) 
to practise the profession of a hired assassin 
or to form associations or unions of engage 
in a conspiracy with the object of commit- 
ting murders or dacoities? The argument 
that the provisions of the Penal Code, pre- 
scribing death sentence as an alternative 
penalty for murder have to be tested on the 
ground of Article 19, appears to proceed on 
the fallacy that the freedoms guaranteed by 
Article 19 (1) are absolute freedoms and 
they cannot be curtailed by law imposing 
reasonable restrictions, which may amount to 


` total prohibition. Such an argument was 


advanced before the Constitution Bench in 
the State of Bombay v. R. M. D. Chamar- 
baugwala, 1957 SCR 874 at p. 920. In that 
case the constitutional, validity of certain 
provisions of the Bombay -Lotteries and 
Prize Competition Control Act, 1952, as 
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amended by Bombay Act No. XXX of 1952, 
was challenged on the ground, inter alia, 
that it infringes the fundamental rights of 
the promoters of such competitions under 
Article 19 (1) (g), to carry on their trade of 
business and that the restrictions imposed by 
the said Act cannot possibly be supported as 
reasonable restrictions in the interest of the 
general public permissible under Art. 19 (b). 
It was contended that the words “trade” op 
“business” or “commerce” in sub-clause (g) 
of Article 19 (a) should be read in theis 


widest amplitude as any activity which is | 


undertaken or carried on with a view to 
earning profit, since there is nothing in Arti- 
cle 19 (1) (g) which may qualify or cut down 
the meaning of the critical words; that there 
is no justification for excluding from the 
meaning of those words activities which may 
be looked upon with disfavour by the State 
or the Court as injurious to public morality 
or public interest. Speaking. for the Con- 
stitution Bench, S. R. Das, G J. epee this 
contention, in these terms: 


“On this argument it will follow that cri- 
minal activities undertaken and carried on 
with a view to earning profit will be protect- 
ed. as fundamental rights until they are re 
stricted by law. Thus there will be a 
guaranteed right to carry on a business of 
hiring out goondas to commit assault or even 
murder, or house-breaking, or selling ob- 
scene pictures, or trafficking in women. and 
so on until the law curbs or stops such acti- 
vities. This appears to us to be completely 
unrealistic and incongruous. We have no 
doubt that there are certain activities which 
can under no circumstance be regarded. as 
trade or business or commerce although the 
usual forms and instruments are employed 
therein. To exclude those activities from the 
meaning of those words is not to cut down 
their meaning at all but to say only that they 


are not within the true meaning of anon 


words.” 


This approach to the problem still holds the 
field. The observations in Chamarbaugwala, 
extracted above, were recently quoted with 
approval by V. R. Krishna Iyer, J., while de- 
` Jivering the judgment of the Bench in Fateh- 
chand Himmatlal v. State of Maharashtra, 
(1977) 2 SCR 828 at p. 840. - 


"30. In A. K. Gopalan. v. The State of 
Madras, (1950) 1 SCR 88, all the six learned 
Judges constituting the Bench held that puni- 
tive detention or imprisonment awarded as 
_ punishment after conviction for an offence 
under the Indian Penal Code is outside the 
scope of Article 19, although this conclusiog 
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. was reached by them by adopting more of. — 


less different approaches to the problem. 

31. It was contended on behalf of A. K 
Gopalan that since the preventive detention 
order results in the detention of the detenu 
in a cell, his rights specified in Chs. (a) to (e) 
and (g) of Article 19 (1) have been infringed. 

32. Kania, C. J.. rejected this argument, 
inter alia, on these grounds: 

(i) Argument would have been equally ap- 
plicable to a case of punitive detention, and 
its acceptance would lead to absurd results. 
“In spite of the saving Clauses (2) to (6), 
permitting abridgement of the rights connect- 
ed with each other, punitive detention under 
several sections of the Penal Code, e.g. for 
theft, cheating, forgery and even ordinary 
assault, will be illegal, (because the reason- 
able restrictions in the interest of. “publio 
order” mentioned in Cis. (2) to (4) of the 
Article would not cover these offences and 
many other crimes under the Penal Code 
which injure specific individuals and do not 
affect the community or the public at large). 
Unless ‘such conclusion necessarily follows 


from the article, it is obvious that such con- . 


struction should be avoided. In my opinion, 
such result is clearly not the outcome of the 
Constitution.” 


(The underlined words within brackets sup- 
plied.) (At page 100 of the the Report). 
- (ii) Judged by the test of direct and in- 
direct effect on the rights referred to in Arti- 
cle 19 (1), the Penal Code is not a law im- 
posing restrictions on these rights. The test 
is that “the legislation to be examined must 
be directly in respect of one of the rights 
mentioned in the sub-clauses. If there is a 
legislation directly attempting to control a 
citizen's freedom ef speech or expression, oF 
his right ‘to assemble peaceably and without 
arms, etc., the question whether that legisla- 
tion is saved by the relevant saving clause of 
Article 19 will arise. If, however, the legis- 
lation is not directly in respect of any of 
these subjects, but as a result of the opera- 
tion of other legislation, for instance, for 


punitive or preventive detention, his right 


under any of these sub-clauses is abridged, 
the question of the application of, Art 19 
does not arise. The true approach is ‘only 
to consider the directness of the legislation 
and not. what will be the result.of the deten- . 
tion otherwise valid, on the mode of: the de- 
tenu’s life.” (Pages 100-101). 

(iit) “The contents and subject-matter of- 
same 
“Article 19. (5) cam- . 


eit ee ee 


”. (Page . 105. 
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“not apply to a’ substantive ` law depriving a 
citizen of personal liberty.” “Article 19 (1) 
does not purport to cover all aspects of 
liberty or -of personal liberty. Personal 
‘liberty would primarily mean liberty of the 
physical body. The rights given under Arti- 
cle 19 (1) do not directly come under that 
‘description. In that ‘Article only certain 
phases of liberty are. dealt with’. (Page 106) 
“In my opinion therefore, Article 19 should 
“be read. as a separate complete Article”. 
(Page 107) - 

33. Patanjali Sastri, J., also, opined that 
lawful deprivation of personal liberty on 
conviction and sentence for committing a 
crime, or by a lawful order of preventive 
detention is “not within the purview of Arti- 
cle 19 at all, but is dealt with by the suc- 
ceeding “Articles 20 and 21.” (Page 192). In 
tune with Kania,. C. J., the learned Judge 
observed : 
bring within Article 19 imprisonment in 
punishment of a crime committed or in pre- 
vention of a crime threatened would, as: it 
seems to me, make a reductio ad absurdum 
of that provision. If imprisonment were to 
be regarded as a ‘restriction’ of the right 
mentioned in Article 19. (1) (d), it would 
equally be a restriction on. the rights men- 
tioned by the other sub-clauses of Clause (1), 
with the result that all penal laws providing 
for imprisonment as a mode of- punishment 
would have to run the gauntlet of Cls. (2) 
to (6) before their validity could be accepted. 
For instance, the law which imprisons for 
theft would on that view, fall to be justified 
under Clause (2) as a law sanctioning restric- 
tion of freedom of speech and expression.” 
(Page 192). - 

, “Article 19 confers the rights therein speci- 
fied only on the citizen of India, while Arti- 
cle 21 extends the protection of life and per- 
sonal liberty to all persons—citizens and non- 
‘citizens alike. Thus, the two Articles do not 
operate in a conterminous field.” (Page 193). 


“(Personal liberty) was used. in Article 21 
as a sense which excludes os freedoms dealt 
in Article 19 ... ... . nee 


34. Rejecting the argument of the At- 
torney General, the learned Judge held that 
Clauses (4) to (7) of Article 22 do not form 
a complete Code and that “the language of 
‘Article 21 is perfectly general and covers 
deprivation of personal liberty of incarcera- 
tion, both for punitive and preventive 
reasons.” (Page 207). 
ge Mahajan, . J., ees adopted a 
different approach. ‘In his judgment, “an 
‘examination of the provisions of Article 22. 


`~ 
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clearly suggests. that. the intention was to - 
make it self-contained as regards the law of 
preventive detention and that the validity of 
a law on the subject to preventive detention 
cannot be examined or controlled either by 
the provisions of Article 21 or by the provi- 
sions of Article 19 (5).” (Page 229). 


36.. Mukerjea, J. explained the relative 
scope of the Articles in this group thus: 
“To me it seems that Article 19 of the Con- 
stitution gives a list of individual liberties 
and prescribes in the various clauses the re- 
straints that may be placed upon them by 
law so that they may not conflict with public 
welfare or general morality. On the other 
hand, Articles 20, 21 and 22 are primarily 
concerned with penal enactments or other 
laws under which personal safety or liberty 
of persons could be taken away in the inter- 
ests of the society and they set down the 


limits within which the State control should 


be exercised. In my opinion, the group of 
Articles 20 to 22 embody the entire protec- 
tion guaranteed by- the Constitution in rela- 
tion to deprivation of life and personal 
liberty both with regard to substantive as 
well as to procedural law.” (Page 255). 
“The only proper way of avoiding these 
anomalies is to interpret the two provisions 
(Articles 19 and 21) as applying to different 
subjects. - It is also unnecessary to enter into 
a discussion on the question .. .. ... as to 
whether Article 22 by itself is a self-contain- 
ed Code with regard to the law of Preven- 
tive Detention.” (Page 257). 
' 37. S. R. Das, J., also, rejected the argu- 
ment that the whole of the Indian Penal 
Code is a Jaw imposing reasonable restriction 


-on the rights conferred by Article 19 (1), 


with these observations (at page 303): 


“To say that every crime undermines the 
security of the State and, therefore, every 


Section of the Indian Penal Code, irrespec- 
‘tive of whether it has any reference to speech 


or expression, is a law within the meaning 
of this clause ig wholly unconvincing and 
betrays only a vain and forlorn attempt to 
find an explanation for meeting the argu- 
ment that any conviction by a Court of law 
must necessarily infringe Article 19 (1) (a). 
There can be no getting away from the fact 
that a detention as a result of q conviction 
impairs the freedom of speech far beyond. 
what is permissible under Clause (2) of Arti- 
cle 19. Likewise, a detention on lawful con- 
viction impairs.each of the other personal 


_ rights mentioned - in sub-clauses (3) to (6). 


The- argument that. every section of the 
‘Indian Penal Code irrespective of whether it 
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has any reference to any of the rights re- 
ferred to in sub-clauses (b) to (e) and (g) is 
a law imposing reasonable restriction on 
those several rights has not even the merit 
of plausibility. There can be no doubt that 
a detention as a result of lawful conviction 
must necessarily impair the fundamental per- 
sonal rights guaranteed by Article 19 (1) far 
beyond what is permissible under Cls. (2) 
to (6) of that article and yet nobody can 
think of questioning the validity of the de- 
tention or of the section of the Indian Penal 
Code under which the sentence was passed.” 


(ii) Das, J.. then gave an additional reason. 


as to why validity of punitive detention or 
of the sections of the Penal Code under which 
the sentence was passed, cannot be challeng- 
ed on the ground of Article 19, thus: 


“Because the freedom of his person having 
been lawfully taken away, the convict ceases 
. to be entitled to exercise any of 
the ... ...... rights protected by Clause (1) 
of Article 19.” 

_ (iii) The learned Judge also held that 
“Article 19 protects some of the important 
attributes of personal liberty as independent 
rights and the expression ‘personal liberty’ 
has been used in Article 21 as a compendi- 
ous term including within its meaning all the 
varieties of rights which go to make up the 
personal liberties of men:” (Page 299) 

38. Fazal Ali, J. dissented from the 
majority. In his opinion: “It cannot be 
said that Articles 19, 20, 21 and 22 do not 
to some extent overlap each other. The 
case of a person who is convicted of an 
offence will come under Articles 20 and 21 
and also under Article 22 so far as his arrest 
and detention in custody before trial are 
concerned. Preventive detention, which is 
dealt with in Article 22, also amounts to be 
privation of personal liberty which is re- 
ferred to in Article 19 (1) (d).” (Page 148). 
` 39. Fazal Ali, J. held that since preven- 
tive detention unlike punitive detention, 
directly infringes the right under Article 19 
(1) (d), it must pass the test of Clause (5). 
According to the learned Judge, only those 
laws are required to be tested on the anvil 
of Article 19 which directly restrict any of 
the rights guaranteed in Art. 19 (1). Apply- 
ing this test (of direct and indirect effect) to 
the provisions of the Indian’ Penal Code, 
the learned Judge pointed out that the Code 
“does not primarily or necessarily impose re- 
strictions on the freedom of movement, and 
it is not correct to say that it is' a law im- 
posing restrictions on the right to move 
freely. Its primary object is to punish crime 
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and not to restrict movement. The punish- 
ment may consist in imprisonment or a 
pecuniary penalty. If it consists in a pecu- 
niary penalty, it obviously involves no fe- 
striction on movement; but if it consists in - 
imprisonment, there is a restriction on move- 
ment. This restraint is imposed not under a 
law imposing restrictions on movement but 
under a law defining crime and making it 
punishable. > The punishment is correlated 
with the violation of some other person’s | 
right and not with the right of movement 
possessed by the offender himself. In my 
opinion, therefore, the Indian Penal Code 
does not come within the ambit of the words 
‘law imposing restriction on the right to 
move freely’.” (Pages 145-146). : 

40. In applying the above test, which was 
the same as adopted by Kania, C. J., Fazal 
Ali, J. reached a conclusion contrary to that 


‘reached by the Chief Justice, on the follow- 


ing reasoning : 

“Punitive detention is however essentially 
different from preventive detention. A per- 
son is punitively detained only after trial for 
committing a crime and after his guilt has 
been established in a competent court of jus 
‘tice. A person so convicted can take his 
case to the State High Court and sometimes 
bring it to this Court also; and he can in 
the course of the proceedings connected with 
his trial take all pleas available to him in- 
cluding the plea of want of jurisdiction of 
the Court of trial and the invalidity of the 
jaw under which he has been prosecuted. 
The final judgment in the criminal trial will 
thus constitute a serious obstacle in his way. 
if he chooses to assert even after his convic- 


- tion that his right under Article 19 (1) (d) 


has been violated. But a person who is pre~ 
ventively detained has not to face such an 
obstacle whatever other obstacle may be in 
his way.” (Page 146) . 

41. We have copiously extracted from the 
judgments in A. K. Gopalan’s case, to show 
that all the propositions propounded, argu- 
ments and reasons employed or approaches 
adopted by the learned Judges in that case, 
in reaching the conclusion that the Indian 
Penal Code, particularly those of its provi- 
sions which do not have a direct impact on 
the rights conferred by Article 19 (1), is not 
a law imposing restrictions on those rights, 
have not been overruled or rendered bad by 
the subsequent pronouncements of this Court 
in Bank Nationalization case (1970) 3 SCR 
530 or in Maneka Gandhi’s case ((1978) 2 SCR 
621). For instance, the proposition laid 
down by Kania, C. J., Fazal Ali, Patanjali 
Sastri and S. R. Das, JJ. that the Indian - 
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Penal Code particularly those of its provi- 
gions which cannot be justified on the ground 
of reasonableness with reference to any of 
the specified. heads, such as “public order” 
in Clauses (2), (3) and (4), is. not a law im- 
posing restrictions on any of the rights con- 
ferred by Article 19 (1), still holds the field. 
Indeed, the reasoning, explicit or implicit, in 
the judgments of Kania, C. J., Patanjali 
Sastri and S. R. Das JJ. that such a con- 
struction which treats every section of the 
Indian Penal Code as a law imposing ‘re- 
striction’ on the rights in Article 19 (1), will 
lead to absurdity is unassailable. There are 
several offences under the Penal Code, such 
as theft, cheating, ordinary assault, which do 
not violate or affect ‘public order,’ but only 
‘law and order’. These offences injure only 
specific individuals as distinguished from the 
public at large. It is by now settled . that 
‘public order’ means ‘even tempo of the life 
of the community’. That being so, even all 
murders do not disturb or affect ‘public 
order’, Some murders may be of purely pri- 
vate significance and the injury or harm re- 
sulting therefrom affects only specific indivi- 
duals, and, consequently, such murders may 
not, be covered by “public order” within the 
contemplation of Clauses (2), (3) and (4) of 
Article 19. Such murders do not lead to 
public disorder but to disorder simpliciter. 
Yet, no rational being can say that punish- 
ment of such murderers is not in the general 
public interest. It may be noted that general 
public interest is not specified as a head in 
Clauses (2) to (4) on which restriction on 
the rights mentioned in Clause (1) of the 
Article may be justified. 

- 42% It is true, as was pointed out by 
Hidayatullah, J. (as he then was} in Dr. Ram 
Manohar Lohia’s case (1966) 1 SCR 709 
and in several other decisions that followed 
it, that the real distinction between the areas 
of ‘aw and order’ and ‘public order’ lies 
not merely in the nature or quality of the 
“act, but in the degree and extent. Violent 
crimes similar in nature, but committed in 
different contexts and circumstances might 
cause different reactions. A murder com- 
mitted in given circumstances may cause 
only a slight. tremor, the wave length of 
which does not extend beyond the parameters 
of law and order. Anothey murder com- 
mitted in different context and circumstances 
may unleash a tidal wave of such intensity, 
gravity and magnitude, that its impact throws 
out of gear the even flow of life. Nonethe- 
less, the fact remains that for such murders 
which do not affect “public order”, even the 
provision for life imprisonment in Sec. 302, 
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Indian Penal Code, as an alternative punish- 
ment, would not be justifiable under Cis. (2), 
(3) and (4) as a reasonable restriction in the 
interest of ‘public order’. Such a construc- 
tion must, therefore, be avoided. Thus con- 
strued, Article 19 will be attracted only to 
such Jaws, the provisions of which are cap- 
able of being tested under Cls. (2) to (5) of 
Art: 19. 


43. This proposition was recently (1975) 
reiterated in Hardhan Shah v. State of 
West Bengal. (1975) 1 SCR 778 at P. 784. 
In accord with this line of reasoning in 
A. K. Gopalan's case a Constitution Bench 
of this Court in Hardhan Saha’s case 
restated the principle for the applicability 
of Article 19 by drawing a distinction 
between a law of preventive detention 
and a law providing punishment for com- 
mission of crimes, thus: 


“Constitution has conferred rights under 
Article 19 and also adopted preventive 
detention to prevent the greater evil of 
elements imperilling the security, the 
safety of a State and the welfare of the 
nation. It is not possible to think that a 
person who is detained will yet be free 
to move or assemble or-form association 
or unions or have the right to reside in 
any part of India or have the freedom of 
speech or expression. Suppose a person 
is convicted of an offence of cheating and 
prosecuted (and imprisoned) after trial, 
it is not open to say that the imprison- 
ment should be tested with reference to 
Article 19 for its reasonableness. A law 
which attracts Article 19 therefore must 
be such as is capable of being tested to 
be reasonable under clauses (2) to (5) of 
Article 19". - 

(emphasis and parenthesis supplied), 


44, The last sentence which has been 
underlined by us, appears to. lend im- 
plicit approval to the rule of construction 
adopted by the majority of the learned 
Judge3 in A. K. Gopalan’s case whereby 
they excluded from the purview of Arti- 
cle 19 certain provisions of the. Indian 
Penal Code providing punishment for 
certain offences which could not be tested 
on the specific grounds embodied in 
clauses (2) to (5) of that Article. This 
proposition enunciated in A. K. Gopalan’s 
case is only a product of the application 
of the basic canon that a construction 
which would lead to absurdy should be 
eschewed. 


45. In R. C: Ge Union of India 
(populariy known as Bank Nationalization 
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case), the majority adopted the twofold 
test for determining as to when a law 
violated fundamental rights, namely: 


“(1) It is not the object of the authority 


making the law impairing the right of a 
citizen, nor the form of action that deter- 
mines the protection he can claim. (2) it 
_ 4s the effect of the law and of the action 
upon the right which attract the jurisdic- 
tion of the Court to grant relief. The 
direct operation of the act, upon the 
rights forms the real test”. 

46. In Maneka Gandhi v. Union of 
India (ibid), Bhagwati, J. explained the 
scope of the same test by saying that a 
law or an order made thereunder will 
be hit by Article 19, if the direct and. in- 
evitable consequence of such law or order 


- is to abridge or take away any one or 
more of the freedoms guaranteed by 
Article 19 (1). If the effect and operation 
of the statute by itself, upon a person’s 
fundamental rights is remote or depen- 
dent upon “factors which may or may not 
come into play” then such statute is not 
ultra vires on the ground of its being 
violative of that fundamental right. Bhag- 
wati, J. described this proposition as “the 
. doctrine of. intended and real effect”; 
while Chandrachud, J. (as he then was) 
called it “the test of proximate effect and 
- operation of the statute”. 


47, The question is, whether R. C. Co- 
oper and Maneka Gandhi have given a 
complete go-by to the ‘test of direct and 
indirect effect,’ sometimes described as 
“form and object test’ or ‘pith and sub- 
stance rule’, which was adopted by Kania, 
C. J. and Fazal Ali, J. in A. K. Gopalan’s 
case. In our opinion, the answer to this 


question cannot be in the affirmative. In. 


the first place, there is nothing much in 
the name. As Varadachariar. J. put it 
in Subrahmanyan Chettiar’s case, 1940 
FCR 188, such rules of interpretation 
were evolved only as a matter of reasona- 
_ bleness and common sense and out of the 

necessity of satisfactorily. - solving con- 


_ flicts from the inevitable overlapping of 


subjects in any distribution of powers. 
By the same yardstick of common sense, 
the ‘pith and. substance rule’ was applied 
to resolve the question of the constitu- 
rar of a law assailed on the ground 

of its being violative of a fundamental 
right. 

48, Secondly, a | survey of the decisions 
of this Court since A. K. Gopalan, shows 


- that the criterion of directness which is, 


the essence of the test of direct and in- 


direct effect, has never been totally -aban-- 
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doned. Only the mode ofits application 
has been modified and its scope. amplified 
by judicial activism to maintain its efficacy 
for solving new constitutional problems in 
tune with evolving concepts of rights and 
obligations in strident democracy. 

49. The test of direct and indirect effect 
adopted in A. K. Gopalan was approved 
by the Full Court in Ram Singh v. State 
of Delhi, 1951 SCR 451. Therein, Patan- 
jail Sastri, J. quoted with approval the 
passages (i) and (ii) (which we have ex- 
tracted earlier) from the Judgment of - 
Kania, C. J. Although Mahajan and Bose, 
JJ. differed on the merits, there was no 
dissent on this point among all the learn- 
ed Judges. 


50. The first decision, which though 
purporting to follow Kania, C. J.’s. en- 
unciation in A. K. Gopalan, imperceptibly 
added another dimension: to the test of 
directness, was Express Newspapers 
(Private) Ltd. v. The Union of India, 1959 
SCR 12. In that case, the constitutional 
validity of the Working Journalists (Con- 
ditions of Service) and Miscellaneous Pro- 
visions . Act, 1955, and the legality of the 
decision of the Wage Board, constituted 
thereunder, were challenged. The im- 


.pugned Act, which had for its object the 


regulation of the conditions of service of 
working journalists and other persons 
employed in newspaper establishments, 
provided, inter alia. for the payment of. 
gratuity to a working journalist who had. 


‘been in continuous ‘service for a certain 


period. It also regulated hours of work 
and leave and provided for retrenchment 
compensation. Section 9 (1) laid down the 
principles that the Wage Board was to 
follow in fixing the rates of wages of 


working journalists. 


SL One of the contentions of the peti- 
tioners in that case was that the impugn-` 
ed Act violated their fimdamental rights 
under Articles 19 (1) (a), 19 (1) (g). 14 and . 
32 of the Constitution and that the de- 
cision of the Wage Board fixing the rates 
and scales of wages which imposed too 
heavy a financial burden on the industry 
and spelled its total ruin, was illegal and 
void. It was contended by the learned 
Attorney-General in that case that -sincea: 
the impugned legislation was not a direct 
legislation on the subject of freedom of | 
speech and expression, Art. 19° (1) (a) _ 
would have no application, the test being 
not the effect or result of legislation but - 
its ‘subject-matter. In. support.of his con- 
tention, he relied upon the observations 
‘on this- point of Kahia, C. J. in ACK 


- 1980 — 
” Gopalan. It was further urged that the 
object of the impugned Act was only to 
regulate certain conditions of service of 
working journalists and other persons 
employed in the newspaper establish- 
ments.and not to take away or abridge 
the freedom of speech or expression en~ 
joyed by the petitioners and, therefore, 
the impugned Act could not come with- 
in the prohibition ` of Article 19 (1) (a) 
read with Article 32 of the Constitution. 

52. On the other hand, the petitioners 
took their stand on a passage in the deci- 
sion of the Supreme Court cf United 
States in Minnesota Ex Rel. Olson, (1930) 
283 US 697 at p. 708, which was as under: 


“With respect to these contentions it 
is enough to say that in passing upon con- 
stitutional questions the Court has regard 
to substance and not to mere matters of 
form, and that, in accordance with fami- 
liar principles, the statute must be tested 
by its operation and effect”. 

It was further submitted that in all such 
cases, the Court has to look behind the 
names, forms and appearances to discover 
the true character and nature of the legis- 
lation. Thus considered, proceeded the 
argument, the Act by laying a direct and 
preferential burden on the press, would 
tend to curtail the circulation, narrow the 
scope of dissemination of information 
and fetter the petitioners’ freedom to 
‘choose the means of exercising their 
rights of free speech (which includes the 
freedom of the press). It was further 
submitted that those newspaper employers 
who. were marginally situated may not 
be able to bear the strain and have to 
disappear after closing down their estab- 
lishments. 

53. N. H. Bhagwati. F who delivered 
the unanimous Judgment of the Constitu- 
tion Bench, after noting that the object 
of the impunged legislation is to provide 
for the amelioration of the conditions of 
the workmen ïn the newspaper industry, 


overruled this contention of the employ- 


ers, thus: 


. "That, however would be a consequence 
which would be extraneous and not with- 
-in the contemplation of the legislature. 
It could therefore hardly be urged that 
the possible effect of the impact of these 
measures in. conceivable cases would 
_ Vitiate the legislation as such. All the 
‘consequences which have been visualized 
in this behalf by the petitioners, viz.. the 
tendency to curtail circulation and there- 
‘by narrow the. scove‘of dissemination. of 
`. 1980 $.C./58 VI -G—8-B 
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information, fetters on the petitioner’ 
freedom to choose the means of exercis- 
ing the right, likelihood of the independ- 
ence of the press being undermined by 
having to seek government aid; the im- 
position of penalty on the petitioners’ 
right to choose the instruments for exer- 
cising the freedom or compelling them to 
seek alternative media, etc, would be 
remote and depend upon various factors 
which may or may not come into play. 
Unless these were the direct or inevitable 
consequences of the measures enacted in 
the impugned Act, it would not be pos- 
sible to strike down the legislation as 
having that effect and operation", 
(emphasis added) 
The learned Judge further observed that 
the impugned Act could be “legitimately 
characterised as a measure which affects 
the press”, but its “intention or the pro- 
ximate effect and operation” was not 
such as would take away or abridge the 
right of freedom of speech and expression 
guaranteed in Article 19 (1) (a), there- 
fore, it could not be held invalid on that 


_ ground. The impugned decision of the 


Wage Board, however, was held to be 
ultra vires the Act and contrary to the_ 
principles of natural justice. 


- 54. It may be observed at this place 
that the manner in which the test of 
direct and indirect effect was applied by 
N. H. Bhagwati, J., was not very different 


- from the mode in which Fazal Ali J. 


applied it to punitive detention as punish- 
ment after conviction for an offence under 
the Indian Penal Code. H. N. Bhagwati, 
J., did not discard the test adopted by 
Kania, C. J., in A. K. Gopalan, in its en- 
tirety. he merely extended the applica- 
tion of the criterion of directness to the 
operation and effect of the impugned le- 


‘pislation. 


55. Again, in Sakal Pavers (P) Ltd. v. 
The Union - of India, (1962) 3 SCR 842. 


‘this Court, while considering the consti- 


tutional validity of the Newspaper. (Price 
and Page) Act, 1956, and Daily Newspaper 
(Price arid Page) Order, 1960. held that 
the "direct and immediate” effect of the _ 


impugned Order would be to restrain a 


newspaper from publishing any. number 
of pages for carrying its news and views, 
which it has a fundamental right under 
and, therefere, the 
Order was violative of the right of the 
ph al ial ee by Art. 19 ne (a), — 
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and as such, invalid. In this case, 
also, the emphasis had shifted from the 
object and subject-matter of the impugn- 


ed State action to its direct and imme- 
diate effect. 


56, In Naresh Shridhar Mirajkar v. 
State of Maharashtra, (1966) 3 SCR 744, 
an order prohibiting the publication of 
the evidence of a witness in a defama- 
tion case, passed by a learned. Judge 
(Tarkunde, J.) of the Bombay High Court, 
was impugned on the ground that it vio- 
lated the petitioners’ right to free speech 
and expression guaranteed by Article 19 
(1) (a). Gajendragadkar, C. J., (Wanchoo, 
Mudholkar, Sikri and Ramaswami, JJ.. 
concurring) repelled this contention, with 
these illuminating observations :— 


“The argument that the impugned 
order affects the fundamental rights of 
the petitioners under Article 19 (1), is 
based on a complete misconception about 
the true nature and character of judicial 
process and of judicial decisions. When a 
Judge deals with matters brought before 
him for his adjudication, he first decides 
questions of fact on which the parties are 
at issue, and then applies the relevant law 


to the said facts. Whether the findings 
of fact recorded by the Judge are right 
or wrong, and whether the conclusion of 
law drawn by him suffers from any in- 
firmity, can be considered and decided 
if the party aggrieved by the decision of 
the Judge takes the matter up before the 
appellate Court. But it is singularly in- 
appropriate to assume that a judicial de- 
cision pronounced by a Judge of compe- 
tent: jurisdiction in or in relation to mat- 
ter brought before him for adjudication 
can affect the fundamental rights of the 
citizens under Article 19 (1). What the 
judicial decision purports to do is to de- 
cide the controversy between the parties 
brought before the court and nothing 
more, If this basic and essential aspect 
of the judicial process is borne in mind, 
it would be plain that the judicial verdict 
pronounced by court in or in relation to 
a matter brought before it for its deci- 
sion cannot be said to affect the funda- 


. mental rights of citizens under Art. 19 (1)”. 


“It is well settled that in examining 
the validity of legislation, it is legitimate 
to consider whether the impugned legis- 
lation is a legislation directly in respect 
of the subject covered by any particular 
article of the Constitution. or touches the 
said article only incidentally or indirectly.” 

“Tf the test of direct effect and object 
which is sometimes described as the pith 
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and substance test, is thus applied in con- 
sidering the validity of legislation, it 
would not be inappropriate to apply the 
same test to judicial decisions like the 
one with which we are concerned in the 
present proceedings. As we have already 
indicated, the impugned order was direct- 
ly concerned with giving such protec- 
tion to the witness as was thought to be 
necessary in order to obtain ‘true evi- 
dence in the case with a view to do jus- 
tice between the parties. If, incidentally, 
as a result of this order, the petitioners 
were not able to report what they heard 
in court, that cannot be said to make the 
rapa order invalid under Art. 19 (1) 

a).”? , 


57. We have already mentioned briefly 


‘how the test of directness was developed 


culmination in Bank 
' case and Maneka 


and reached its 
Nationalization’s 
Gandhi’s case, 


58. From the above conspectus, it is 
clear that the test of direct and indirect 
effect was not scrapped. Indeed, there is 
no dispute that the test of ‘pith and sub- 
stance’ of the subject-matter and of direct 
and of incidental effect of legislation 
a very useful test to determine the ques 
tion of legislative competence, i.e., in as- 
certaining whether an Act falls under one 
Entry while incidentally encroaching 
upon another Entry. Even for determin- 
ing the validity of a legislation on t 













rights, the subiect-matter and the obiect 
of the legislation are not altogether irrele 
vant, For instance, if the subject-matter 
of the legislation directly covers any of 
the fundamental freedoms mentioned in 
Article 19 (1), it must pass the test of re- 
asonableness under the relevant head in 
clauses (2) to (6) of that Article. If the 
legislation does not directly deal with any 
of the rights in Article 19 (1) that may 
not conclude the enquiry. It will have 
to be ascertained further whether by its 
direct and immediate operation, the im- 
pugned legislation abridges any of the 
rights enumerated in Art. 19 (1). 

59. In Bennett Coleman, AIR 1973 SC 
108, Mathew, J. in his dissenting judg- 
ment referred with approval to the test 
as expounded in Express Newspapers. He 
further observed that “the 'pith and sub- 
stance’ test, though not strictly appropri- 
ate, must serve a useful purpose in the 
process of deciding whether the provisions 
In question which work some interference 


with the freedom of speech, are essential- ` 


ly regulatory in character”, 
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60. From a survey of the cases noticed 
above, a comprehensive test which can 
be formulated, may be restated as under: 


"Does the impugned law, in its pith and 
substance, whatever may be its form and 
object, deal with any of the fundamental 
rights conferred by Art. 19 (1)? If it does; 
does it abridge or abrogate any of those 
' rights? And even if it does not, in its pith 
and substance, deal with any of the fun- 
. damental rights conferred by Art. 19 (1) 
is the direct and inevitable effect of the 
impugned law such as to abridge or 
abrogate any of those rights” ? 


The mere fact that impugned law inci- 
dentally, remotely or collaterally has the 
effect of abridging or abrogating those 
rights, will not satisfy the test. If the 
answer to the above queries be in the 
affirmative, the impugned law in order to 
be valid, must pass the test of reasonable- 
ness under Article 19. But if the impact 
of the law on any of the rights under 
cl. (1) of Art. 19 is merely incidental, in- 
direct, remote or collateral and is depen- 
dent upon factors which may or may not 
come into play, the anvil of Article 19 
will not be available for judging its vali- 
dity, 


61. Now, let us apply this test to the 
provisions of the Penal Code, in question. 
Section 299 defines ‘culpable homicide’ 
and Sec. 300.detines culpable homicide 
amounting to murder. Section 302 
death or imprisonment for 
life as penalty for murder. It cannot, 
reasonably or rationally, be contended 
that any of the rights mentioned in Arti- 
{cle 19 (1) of the Constitution confers the 
freedom to commit murder or, for the 
matter of that, the freedom to commit 
any offence whatsoever. Therefore, penal 
laws, that is to say, laws which define of- 



















commission of offences do not attract the 
application of Art. 19 (1). We cannot, of 
course, say that the object of penal laws is 
generally such as not to involve any viola- 
tion of the rights conferred by Art. 19 (1) 
because after the decision of this Court in 
he Bank Nationalisation case the theory, 
that the object and form of the State action 
alone determine the extent of protection 
that may be claimed by an individual] and 
that the effect of the State action on the 
fundamental right of the individual is 
irrelevant, stands discredited. But the 
point of the matter is that. in pith and 
substance, penal laws do not deal with 
the subject matter of rights enshrined in 
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Article 19 (1). That again is not enough 
for the purpose of deciding upon the ap- 
plicability of Article 19 because as the 
test formulated by us above shows, even). 
if a law does not, in its pith and sub- 
stance, deal with any of the fundamental 
rights conferred by Article 19 (1), if the 
direct and inevitable effect of the law is 
such as to abridge or abrogate any of 
those rights, Art. 19 (1) shall have been 
attracted. It would then become neces- 
sary to test the validity of even a penal 
law on the touchstone of that Article. On 
this latter aspect of the matter, we are 
of the opinion that the deprivation of free- 
dom consequent upon an order of con- 
viction and sentence is not a direct and in- 
evitable consequence of the penal law 
but is merely incidental to the order of 
conviction and sentence which may or 
may not come into play, that is to say, 
which may or may not be passed. Con- 
sidering therefore the test formulated by 
us in its dual aspect, we are of the opi- 
nion that Section 302 of the Penal Code 
does not have to stand the test of Arti- 
cle 19 (1) of the Constitution. 

62. This is particularly true of crimes 
inherently vicious and pernicious, which 
under the English Common Law were 
classified as crimes mala in se as distin- 
guished from crimes mala prohibita. 
Crimes mala in se embrace acts immoral 
or wrong in themselves, suchas, murder, 
rape, arson, burglary, larceny (robbery 
and dacoity;) while crimes mala prohibita 
embrace things prohibited by statute as 
infringing on others’ rights, though no 
moral turpitude: attaches to such crimes. 
Such acts constitute crimes only because 
they are so prohibited. (See Words and 
Phrases, Permanent Edition, Vol. 10). 
While crimes mala in se do not per se, 
or in operation directly and inevitably 
impinge on the rights under Art. 19 (1), 
cases under the other category of crimes - 
are conceivable where the law relat- 
ing to them directly restricts or abridges 
such rights. The illustration given by 
Shri Sorabji will make the point clear. 
Suppose, a law is enacted which provides 
that it shall be an offence to level any 
criticism, whatever, of the Government 
established by law and makes a further 
provision prescribing five years’ imprison- 
mentas punishment for such an offence. 
Such a law (i. e. its provision defining 
the offence) will directly and inevitably 
impinge upon the right guaranteed under 
clause {a) of Article 19° (1). Therefore, 
to be valid, it must pass the test of re- 
asonableness embodied in clause (2) of 
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the- Article. But thts cannot be said in 
regard to the ` provisions of the Penal 


Code with which we are concerned. . 
63. Assuming arguendo, that the provi- 
sions of the Penal Code, particularly 
those providing death penalty as an al- 
ternative punishment for murder, have 
to satisfy the requirements of reason- 


ableness and public interest under Arti- 


cle 19-— the golden strand of which ac- 
cording to the ratios of Maneka Gandhi 
runs through the basic structure of Arti- 
cle 21 also-— the further questions to be 
determined, in this connection, will be: 
On whom will the onus of satisfying the 
requirements under Article 19, lie? Will 
such 
challenging its validity ? And what will be 
the nature of the onus ? 

64. With regard to onus, no hard and 
fast rule of universal application in al] 
situations, can be deduced from the de- 
cided cases. In some decisions, such as, 
Saghir Ahmad v. State of Uttar Pradesh, 
(1955) 1 SCR 707 and Khyerbari Tea Co. 
v. State of Assam, AIR 1964 SC 925, it 
was laid down by this Court that if the 
writ petitioner succeeds in showing that 
the impugned law ex facie abridges or 
transgresses the rights coming under any 
of the sub-clauses of clause (1) of Arti- 
cle 19, the onus shifts on the respondent- 
State to show that the. legislation comes 
within the permissible limits imposed by 
any of the clauses (2) to (6) as may be ap- 
plicable to the case. and, also to place 
material before the court in support of 
that contention. If the State does nothing 
in that respect, it is not for the petitioner 
to prove negativelv that it is not covered 
by any of the permissive clauses. 

65. A contrary trend. however, is dis- 
cernible in the recent decisions of this 
Court, which start with the initial pre- 
sumption in favour of the constitutiona- 
- Ety of the statute and throw the burden 
of rebutting that presumption on the 
party who challenges its constitutionality 
on the ground of Article 19. 


66. In B. Banerjee v. Anita Pan. (1975) 


2 SCR 774 at p. 787 this Court, speaking © 


through V. R. Krishna Iyer, J., reiterated 
the ratio of Ram Krishna Dalmia’s case. 
1959 SCR 279, 297— Propositions (b) and 
(ec) that: 

-“there is alwavs a presumption in fa- 
vour of the constitutionality of an enact- 
‘ment and the burden is upon him who 
attacks it to show that there has been a 
clear transgression of the constitutional 
principles”; and- -> -i : 
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onus lie on the State or the person 
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“that it must be-. presumed that the 
legislature understands and correctly ap- 
preciates the need of its own people; that 
its laws are directed to problems made 
manifest by experience and thst its dis- 
criminations are based on adequate 
grounds.” 


It was emphasised that “Judges act not 
by hunch but on hard facts properly 
brought on record and sufficiently strong 
to rebuff the initial presumption of con- 
stitutionality of legislation. Nor is the 
Court a third Chamber of the House to 
weigh whether it should draft the clause 
differently.” Referring, inter alia, to the 
decision of this Court in R. M. D. Chamar- 
baugwala (ibid), and Seervai’s ‘Consti- 
tutional Law of India’, Vol. I, page 54. it 
was recalled; “Some courts have gone to 
the extent of holding that “there is a pre- 
sumption in favour of  constitutionality, 
and a law will not be declared unconsti- 
tutional unless the case is so clear as to 
be free from doubt: and to doubt the con- 
stitutionality of a law is to resolve it in 
favour of its validity”. Similar view was 
taken by a Bench of seven learned Judges 
of this Court in Pathumma v. State of 
Kerala, (1978) 2 SCR 537. 


67. Behind the view that there is al 
presumption of constitutionality of a 
statute and the onus to rebut the same 
lies on those who challenge the legisla- 
tion, is the rationale of judicial restraint, 
a recognition of the limits of judicial re- 
view, a respect for the boundaries of 
legislative and judicial functions, and the 
judicial responsibility to guard the tres- 
pass from one side or the other. Ther | 
primary function of the courts is to inter- 
pret and apply the laws according te 
the will of those who made them and not! 
to transgress into the legislative domain 
of policy-making. “The job of a Judge is 
judging and not law-making”. In Lord 
Devlin’s words: “Judges are the keepers 
of the law and. the keepers of these | 
boundaries cannot, also, be among out- 
riders.” 


68. A sientiar warning was echoed. by 
the Supreme Court of the United States , 
in Dennis v. .United States, (1950) 341 
U. S. 494: 95 L ed 1137: S Ct 857 in 
these terms: 

“Courts are not representative bodies. 
They are not designed to be a good re- 
flex of a democratic society. Their judg- 
ment is best informed, and therefore most 
dependable, within narrow limits. Their 
essential quality is detachment, - found- 
ed on independence. History teaches that 
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the indeperidence of the judiciary is jéo- 
pardized when courts become embroiled 
in the passions of the day and assume 
primary responsibility in choosing be- 
tween competing political, economic and 
social pressures.” 

69. In Gregg v. Georgia, (1976) 428 US 
153 :.49 L Ed 2d 859 one of the principal 
questions for consideration was, whether 
capital punishment provided in a statute 


’ for certain crimes was a “cruel and un- 


usual” punishment. In that context, the 
nature of the burden which rests on 
those who attack the constitutionality of 
the statute was explained by Stewart. A 
thus: 

“We may not require the legislature to 
select the least severe penalty possible so 
Jong as the penalty selected is not cruel- 
ly inhumane or disproportionate to the 
crime involved. And a heavy burden rests 
on those who would attack the judg- 
ment of the representatives of the peo- 
ple. This is true in part because the con- 
stitutional test is intertwined with an as- 
sessment of contemporary standards and 
the legislative judgment weighs heavily 
in ascertaining such standards. In a 
democratic society legislatures, not courts, 
are constituted to respond to the will and 
consequently the moral values of the peo- 
ple.” 


70. Even where the burden is on the 
State to show that the restriction impos- 
ed by the impugned statute is reasonable 
and in public interest, the extent and the 
manner of discharge of the burden 
necessarily depends on the subject-matter 
of the legislation, the nature of the in- 
quiry, and the scope and limits of judi- 
cial review. (See the observations of 
Sastri, J. in State of Madras v. V. G. Rao, 
1952 SCR 597 at p. 607 reiterated ip 
Jagmohan). . 

71. In the instant case, the State has 
discharged its burden primarily by pro- 
ducing for the perusal of the Court, the 
35th Report of the Law Commission. 1967, 
and the judgments of this Court in Jag- 
mohan Singh and in ‘several subsequent 
cases, in which it has been 
that death penalty serves as a deterrent. 
It is, therefore, for the petitioners ‘to 
prove and establish that the death 
sentence for murder is so outmoded, un- 
usual or excessive as to be devoid of any 
rational nexus with the purpose and ob- 
ject of the legislation. 

72. The Law Commission of India, 


after making an intensive and extensive 


study of the subject of death penalty in 
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India, published and submitted its 35th 
Report in 1967 to the Government. After 
examining, a wealth of evidential mate- 
rial and considering the arguments for 
and against its retention, that high- 
powered Body summed up its conclusions 
at page 354 of its Report, as follows: 

“The issue of abolition or retention has 
to be decided on a balancing of the vari- 
ous arguments for and against retention: 
No single argument for abolition or re- 
tention can decide the issue. In -arriving 
at any conclusion on the subject, the 
need for protecting society in general and 
individual human beings must be borne 
in mind. 

It is dificult to rule out the validity of 
the strength behind many of the 
arguments for abolition nor does the 
Commission treat lightly the argument 
based on the irrevocability of the sentence 
of death, the need for a modern ap- 
proach, the severity of capital punish- 
ment and the strong feeling shown by 


certain sections of public . opinion in 
stressing deeper questions of human | 
values, 


Having regard, however, to the condi- 
tions in India, to the variety of the social 
up-bringing of its inhabitants, to the dis- 
parity in the level of morality and edu- 
cation in the country, to the vastness of 
its area, to diversity of its population and 
in the paramount need for maintaining 
law and order in the country at the pre- 
sent juncture, India cannot risk the ex- 
periment of abolition of capital punish- 


“ment,” 


73. This Report was, also, considered - 
by the Constitution Bench of this Court 
in Jagmohan. It was the main piece of 
evidence on the basis of which the chal- 
lenge to the constitutional validity of, Sec- 
tion 302 of the Penal Code, on the 
ground of its being violative of Arti- 
cle 19, was repelled. Parliament must be 
presumed to have considered these views 
of the Law Commission and the judgment 
of this Court in Jagmohan, and must also 
have been aware of the principles 
crystallised by judicial precedents in the 
matter of sentencing when it took up re- 
vision of the Code of Criminal Procedure 


‘In 1972-73, and inserted ‘in it, Sec. 354 (3) 


which indicates that death penalty can 
be awarded in- exceptional cases for 
murder and for some other offences under 
the . Penal oe for special reasons to be 
recorded. 

74, Death penalty has been ‘the sub- 
ject of an age-old debate between Aboli- 
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tionists and Retentionists, although re- 
cently the controversy has come in sharp 
focus. Both the groups are deeply an- 
chored in their antagonistic views. Both 
firmly and sincerely believe in the right- 
eousness of their respective stands, with 
overtones of sentiment and emotion. Both 
the camps can claim among them eminent 
thinkers, penologists, sociologists, jurists, 
judges, legislators, administrators and 
law enforcement officials. 

75. The chief arguments of the Aboli- 
tionists, which have been substantially 
adopted by the learned counsel for the 
petitioners, are as under: 

(a) The death penalty is irreversible. 
Decided upon according to fallible pro- 
cesses of law by fallible human beings, 
it can be— and actually has been — in- 
flicted upon people innocent of any 
crime, 

(ob) There is no convincing evidence to 
show that death penalty serves any 
penological purpose: 

(i) Its deterrent effect remains unpro- 
. ven. It has not been shown that inci- 
dence of murder has increased in coun- 
tries where death penalty has been abo- 
lished, after its abolition. 

(ti) Retribution in the sense of ven- 
geance, is no longer an acceptable end of 
punishment. 


(iii) On the contrary, reformation of the 
criminal and his rehabilitation is the pri- 
mary purpose of punishment. Imposi- 
fion of death penalty nullifies that pur- 
pose, 

(e) Execution by whatever means and 
for whatever offence is a cruel, inhuman 
and degrading punishment. | 


76. It is proposed to deal with these 
arguments, as far as possible, in their 
serial order, ` 

Regarding (a): It is true that death 
penalty is irrevocable and a few in- 
stances, can be cited, including some 
from England, of persons who after their 
conviction and execution for murder, 
were discovered to be innocent. But this, 
according to the Retentionists is not a 
reason for abolition of the death penalty, 
but an argument for reform of the judi- 
cial system and the sentencing procedure. 
Theoretically, such errors of judgment 
cannot be absolutely eliminated from any 
system of justice, devised and worked by 
human beings, but their incidence can be 
infinitesimally reduced by providing 
adequate safeguards and checks, We will 
presently see, while dealing with the pro- 
cedural aspect of the problem, that in 
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India, ample safeguards have been pro- 
vided by law and the Constitution which 
almost eliminate the chances of an inno- 
cent person being convicted and executed 
for a capital offence. 


Regarding (b): Whether death penalty 
serves any penological purpose. 

77. Firstly, in most of the countries m 
the world, including India, a very large 
segment of the population, including 
notable penologists, judges, jurists, legis- 
lators and other enlightened people still 
believe that death penalty for murder and 
certain other capital offences dces serve 
as a deterrent, and a greater deterrent 
than life imprisonment. We will set out 
very briefly, by way of sample, opinions 
of some of these distinguished persons. 

78. In the first place, we will notice a 
few decisions of Courts wherein the 
deterrent value of death penalty has 
been judicially recognised. 

79, In Paras Ram v. State of Punjab, 
S. L. P. (Cri.) Nos. 698 & 678 of 1973, de- 
cided on October 9, 1973, the facts were 
that Paras Ram, who was a fanatic devo- 
tee of the Devi, used to hold Satsangs at 
which bhajans were sung in praise of the 
Goddess. Paras Ram ceremonially be- 
headed his four year old boy at the 
crescendo of the morning bhajan. He was 
tried, convicted and sentenced to death 
for the murder. His death sentence was 
confirmed by the High Court. He filed a 
petition for grant of special leave to ap-— 
peal to this Court under Article 136 of 
the Constitution. lt was contended on be- 
half of Paras Ram that the very mon- 
strositv of the crime provided proof of 
his insanity sufficient to exculpate the of- 
fender under S, 84, Indian Penal Code, or 
material for mitigation of the sentence of ` 
death. V. R. Krishna Iyer, J., speaking 
for the Bench, to which one of us 
(Sarkaria, J.) was a party, refused to 
grant special leave and summarily dis-: 
missed the petition with these observa- 
tions : 

"The poignantly pathological grip of 
macabre superstitions on some crude 
Indian minds in the shape of desire to do 
human and animal sacrifice, in defiance of 
the scientific ethos of our cultural heri- 
tage and the scientific impact of our 
technological century, shows up in crimes 
of primitive horror such as the one 
we are dealing with now, where a blood- 
curdling butchery of one’s own beloved 


son was perpetrated, aided by other 
‘pious’ criminals, to propitiate some 
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blood-thirsty deity. Secular India, speak- 
ing through the Court, must administer 
shock therapy to such anti-social ‘piety’, 
when the manifestation is in terms of in- 


human and criminal violence. When the 
disease is social, deterrence through court 


sentence must, perforce, operate through 
the individual culprit coming up before 
court. Social justice has many facets and 
Judges have a sensitive, secular and 
civilsing role in suppressing grievous in- 
justice to humanist values by inflicting 
condign punishment on dangerous de- 
viants.” (emphasis added) 

80, In Jagmohan, also, this Court took 
due note of the fact that for certain types 
. Of murders, death penalty alone is 
considered an adequate deterrent: 

“A large number of murders is m- 
doubtedly of the common type. But some 
at least are diabolical in conception and 
cruel in execution. In some others where 
the victim is a person of high standing in 
the country society is liable to be rocked 
to its very foundation. Such murders can- 
not simply be wished away by finding 
alibis in the social maladjustment of the 
murderer. 
speaks, in the opinion of many, for the 
‘Inevitability of death penalty not only 
by way of deterrence but as a token of 
emphatic disapproval of the society.” 
Examining whether life imprisonment 
was an adequate substitute for death 
penalty, the Court observed :- 


“In the context of our criminal law 
which punishes murder, one cannot ignore 
the fact that life imprisonment works 
out in most cases to a dozen years `of 
punishment, and it may be seriously 
questioned whether that sole alternative 
will be an adequate substitute for the 
death penalty.” 


81. In Ediga Anamma v. State of 
Andhra Pradesh, AIR 1974 SC 799, V. R. 
Krishna Iyer, J., speaking for the Bench 
to which one of us (Sarkaria, J.) was a 
party, observed that “deterrence through 
threat of death may still be a promising 
strategy in some frightful areas of mur- 
derous crime.” It was further observed 
that “horrendous features of the crime 
and the hapless and helpless state of the 
victim steel the - heart of law for the 
sterner sentence.” 

82. In Shiv Mohan Singh v. State 
(Delhi Administration), (1977) 3 SCR 172 
the 'same learned Judge, speaking for the 
Court, reiterated the deterrent effect of 
death penalty by referring to his earlier 


Prevalence of such crimes. 
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judgment in Ediga Annamma’s case, as 
follows: 

“In Ediga Annamma this Court, while 
noticing the social and personal circum- 
stances possessing an extenuating impact, 
has equally clearly highlighted that in 
India under present conditions deterrence 
through death penalty may not be a 
time-barred punishment in some fright- 
ful areas of barbarous murder.” 

83. Again, in Charles Sobraj v. The 
Superintendent, Central Jail, Tihar, New 
Delhi, (1979) 1 SCR 512, the same learn- 
ed Judge, speaking for a Bench of three 
learned Judges of this Court reiterated 
that deterrence was one of the vital con- 
siderations of punishment.. 

84.. In Trop v. Dulles, (1958) 356 US 86, 
Brennan, J. of the Supreme Court of 
the United States, concurring with the 
majority, emphasised the deterrent end 
of punishment, in these words: 

“Rehabilitation is but one of the seve- 
ral purposes of the penal law. Among 
other purposes are deterrents of the 
wrongful act by the threat of punishment 
and insulation of society from dangerous 
individuals by imprisonment or execu- 
tion.” , 

85. In Furman v. Georgia, Stewart, J. 
took the view that death penalty serves 
a deterrent as well as retributive pur- 
pose. In his view, certain criminal con- 
duct is so atrocious that society’s interest 
in deterrence and retribution wholly 
outweighs any considerations of reform 
or: rehabilitation of the perpetrator, and 
that, despite the inconclusive empirical 
evidence, only penalty of death will pro- 
vide maximum deterrence. 


86. Speaking for the majority, in 
Greg v. Georgia, Stewart, J. reiterated 
his views with-regard to the deterrent 


and retributive effect of death penalty. 


87. Now, we may notice by way of 
specimen, the views of some jurists and 
scholars of note. Sir James Fitzjames Ste- 
phen, the great jurist, who was con- 
cerned with the drafting of the Indian 
Penal Code, also, was a strong exponent 
of the view that capital punishment has 
the greatest value as a deterrent for mur- 
der and other capital offence. To quote 
his words: , 

“No other: punishment deters men so 
effectually from committing crimes as 
the punishment of death This is one of 
those propositions which it is . difficult to 
prove, simply because they are in them- 
selves more obvious than any proof can 


_ tered. 
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- make them. It is possible to display in- 


genuity in arguing against it, but that is 
all. The whole experience of mankind is 
in the other direction, The threat of in- 
stant death is the one to which resort has 
always been made when there was an 
` absolute necessity for producing some re- 
No one goes to certain inevit- 
able death- -except by compulsion. Put the 
matter the other way. Was there ever yet 
a criminal who, when sentenced to death 
and brought out to die, would refuse 
the offer of commutation of his sentence 
for the severest secondary punishment- 
Surely not, Why is this? It can only be 
because ‘All that a man has will he give 
for his life’. In any secondary punish- 
ment, however terrible, there is hope: but 
death is death: its terrors cannot be des- 
cribed more forcibly.” 


88. Even Marchese De Cesare Bonesana 
Beccaria, who can be called the father. of 
the modern Abolitionist movement, con- 
-cedes in his treatise, “Dei Delitti 
a della Pana” (1764) that cavital punish- 
ment would be justified in two instances: 
. Firstly, if an execution would prevent: a 
revolution against popularly established 


Government: and, secondly. if an execu- ` 


tion was the only way to deter others 


from committing a crime. The adoption of 
double standards for capital punish- 
ment in the realm of conscience is con- 
‘sidered by some scholars as the biggest 
infirmity in the Abolitionists’ case. 


89, Thersten Sellin is one of the peno- 
logists who has made a scientific study of 
the subject of capital punishment and 


compiled the views of various scholars of - 


the 19th and 20th centuries. In his book 
“Capital Punishment”, he has made an 
attempt to assemble the arguments for 
and against the death. penalty. He has 
also given extracts from the Debetes in 
the British House of Commons, in 1956 
and, also, in March and Anril 1966.-in the 
Candian House of Commons. Tn the last 
part of his book. the learned Editor 
summarises his ideas about capital punish- 
ment. In his opinion. Retribution 
seems to be outdated and unworkable. It 
is neither efficient nor equitably adminis- 
“Justice is a relative concept that 
changes with the timés’”. A retributive 
philosophy alone is not now socially ac- 


` ceptable. “In the last analysis, the only | 


. utilitarian’ argument that has to be given 
attention is the one that defends capital 
punishment as being a uniquely nower- 
ful... means of vrotecting the 
i nity.” He ends his book with the DDIG 
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affect the frequency of murder 


punishments 


commu-: ' 


vation: “I have attempted to show that, 
as now used, capital punishment per-: 
forms one of the utilitarian functions’ 
claimed by its supporters, nor can it ever 

be made to serve such functions. It is an- 
archaic custom of primitive origin that- 
has disappeared in most civilized coun-'. 
tries and is withering away in the rest.” ` 


90, Recently, in “Criminology Review 
Year-Book” (1979) VoL I, Sheldon L. Mes-, 
singer & Egon Bittner*, after surveying 
the past literature on the relation between, 
capital punishment and capital crimes 
have pointed out the following short- 
comings in the thesis of Sellin: 


“The principal shortcoming of the wor 
by Sellin and others using his methodo- 
Jogy is that the approach taken and the 
methods applied do not permit a sys- 
tematic examination of the main implica- 
tions emanating from the general theory 
of deterrence. The shortcoming is basic, 
because the implications following from 
the general deterrence hypothesis are 
what Sellin was challenging. Yet his 
work neither develops nor tests the full 
range of implications following from the 
theory he attempts to reject; nor does he 
develop or test a competing theory. In 
addition, to my knowledge, Sellin never 
reported in any of his studies the results 
of any systematic (parametric or non- 
parametric) statistical tests that could 
justify his strong and unqualified infer- 
ences.” 


“Another fundamental shortcoming of 
Sellin’s studies is their failure to account 


Systematically for other factors that are 


expected by the deterrence hypothesis to 
in the 
population, apart from the relevant risk 
of execution. These are variables such as 
the probability of apprehension, the con- 
ditional probability of conviction given 
apprehension, the severity of alternative 
for murder, the distribu- 
tion of income, the probability of unem- 
ployment, and other indicators of differen- 
tial gains from criminal activities oc- 
curring jointly with murder, Since,.as I 
shall argue later, some of these variables 
are expected to be highly correlated 
with the conditional probability of ex- 
ecution given conviction of murder, their — 
exclusion from the statistical analysis can 
seriously bias . estimates of the partial 


_ deterrent effect of. capital. punishment. 
_Aware of the problem, Sellin. 


attempted 


*Pihlished by Sage and Beverly: Bills, 
' London. 
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to compare states that are as alike as 
- possible in all other respects. However, 
his “matching procedure’, based on the 
assumption that neighbouring states can 
satisfy such pre-requisites without any 
explicit standardization, is simply insuffi- 
cient for - any valid inferences. 
Pairs of states, such as New York, and 
Rhode Island, Massachusetts and Maine, 
or Illinois and Wisconsin all included in 
his comparisons, differ in their economic 
and demographic characteristics, in their 
law enforcement activities, and in the op- 
portunities they provide for the commis- 
sion of other crimes. Moreover, the direc- 
tion of the causal relationship between 
the murder rate and the overall risk of 
punishment — be it the death penalty or 
any other sanction — is not self-evident 
because, for example, states with high 
murder rates are expected to and, in fact 
do devote more resources to apprehend, 
convict and execute - offenders than do 
states with lower rates. Specifically, 
variations in the legal or- practical status 
of the cause for, changes in the murder 


rate, and thus may give rise to an ap- ` 


parent positive association between these 
two variables. The same general point 
applied in connection with the identifica- 
tion of the effect of any other variable 
which is ‘a product of law enforcement 
activity of private protection against 
crime. For these reasons, the true deter- 
rent effect of a section such as the death 
penalty cannot be readily inferred from 
simple comparisons of me sort perform- 
ed by Sellin.” 


90.A The learned author then ar- 
rive at this conclusion: 
- "Tf investigations indicate that probabi- 
lity and length of imprisonment do im- 
part significant deterrent effects. then 
failure of the research to demoristrate 
specifically the deterrent efficacy of capi- 
tal punishment may be taken more as evi- 


dence for shortcomings in the research | 


design and methodology or in the measu- 
res of the theoretically relevant vari- 
ables used than as a reflection on the 
validity of the deterrence theory itself.” 

91. These scholars then stress another 
. purpose of capital punishment, namely. 
incapacitation of the offender, which. in 
fact, is-another aspect of its deterrent ef- 
` fect. To quote their words: 


“There is an additional point. worth ~ 


‘stressing. Even if ptnishment -by. execu- 


‘tion or imprisonment does not have any © 
deterrent. effect, surely it must exert some ~- 


incapacitative effect on punished of- 


f 
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fenders by reducing or eliminating the 
possibility of recidivism on their part.” 

92, Another well-known penologist, 
Isaac Ehrlich has also made a study of 
the deterrent effect of capital punish- 
ment. The result of his study was publish- 
ed in the American Economic Review 
in June, 1975. He includes a specific test 
for the presence of a deterrent effect of 
capital punishment to the results of 
earlier studies. Messinger and Bittner in 
their Review Year-Book (ibid) have 
mentioned that Ehrlich has in his study** 
claimed to identify a significant reduction 
in the murder rate due to the use of 
capital punishment. A version of his 
study is said to have been filed with the 
United States Supreme Court, in the case 
of Fowler v. North Carolina. 

93. In 1975, Robert Martinson, a socio- 
logist, published the results of a study 
he had made in New York regarding the 
rehabilitation of prisoners. Among the 
conclusions he drew: “The prison which 
makes every effort at rehabilitation suc- 
ceeds no better than the prison which 
leaves its inmates to rot...... The certainty 
of punishment, rather than the severity, 
is the most effective crime deterrent. We 
should make plain that prisons exist to 
punish people for crimes committed.” 


(quoted in Encyclopaedia Britannica 
1978 Book of the Year, pp. 593-594) 
especially in Bri- 
tain and the United States, where rising 
crime rates are the source of much pub- 
lic concern -—— have expressed grave 
doubts about the wisdom of the view that 
reform ought to take priority in dealing 
with offenders. “They have argued that 


‘the courts must reflect a public abhor- 


rence of crime and that. justice demands 


‘that some attempt be.made to impose 


punishment fitting to the crime.” 


_ (Encyclopaedia Britannica, ibid.) 

95. Professor Jean Graven, Judge of 
the Court of Appeal of Geneva, and a 
distinguished jurist, maintains in his 
learned analysis, (see the Postscript in 
reply to A World View of Capital Punish- 
by James Avery Joyce), of the 


views of Camus and Koestler, that 


neither of these two authors has faced up 


**See Ehrlich’s, The Deterrent Effect of 
Capital Punishment, 65 AM Econ. Rev. 
397 (1975). And also the comments of 
Peter Passell in his article, 'The Deter- 
rent: Effeet of the Death Penalty’ in 
‘Stanford Law Review. November. aan 
pp. 62- om i 
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to the really basic objection to the ab- 
olitionist’s case. According to Graven, 
there are two groups of people, which are 
not covered by the abolitionist's case, 
and Camus and Koestler have therefore 
left their cause open to attack at its 
weakest point. “The true problem” as 
Graven sees it, “is the protection of the 
organized, civilized community”, the 
legitimate defence of society against cri- 
minal attacks: made upon it by those anti- 
social elements which can be stopped 
only by being eliminated, in the “last re- 
sort”. For such, the death penalty should 
be preserved, and only for such”, 


96. Professor Graven’s second chal- 
lenge is, which the abolitionist must ac- 
cept, the existing division between civil 
and military protection. According to 
him, in doing so, the abolitionist cannot 
avoid applying double standard and two 
mutually destructive criteria to their ap- 
proach to the death penalty. “For if the 
death penalty is accepted as protective 
in principle to society. then it should be 
so in all cases and in all circumstances in 
troubled times as well as in peaceful 
times, in respect of the traitor, the spy, the 
deserter, or the hostage. as well as of the 
brigand, the “gangster”, or the profes- 
sional killer. We must be logical and 
Tust at the same time. In the realm of 
conscience and of ‘principles’, there can- 
not be two weights and measures. There 
cannot be a morality for difficult times 
and another morality for easy times: one 
standard for military tfustice and another 
for civil justice. What then should be 
done with those individuals who have 
always been considered proper subjects 
for elimination? If the capital sentence is 
objectionable and illegal...... Tf the death 
penalty must be absolutely repudiated 
because it ‘degrades man’ (quoting 
Camus) then we accept the vosition. But, 
In that case. no right to kill exists any 
longer... the greatest war criminals, 
those responsible — conscious of what 
they have done and intended to do — for 
the worst crimes of genocide, who gassed, 
incinerated in ovens or buried in quick- 
lime a million innocent victims. or allow- 
ed them to perish in mines and marshes 
...-Society has not the right then to kill 
‘even these “Monsters”. 


(Quoted in A World View of Capital 
Punishment. by James Avery Joyce). 


97. J. J. Maclean, a parliamentarian, 
articulated his views with regard to the 
deterrent value of capital punishment in 
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the Canadian House of Commons in the 
March-April debate 1966, as follows: 


"Whether it (capital punishment) is a 
greater or lesser deterrent than life im- 
prisonment. This is an argument that 
cannot be proven on either side but | 
would not like to have to try to convince 
any one that capital punishment is not 
a deterrent. Statistically this cannot be 
proven because the deterrent effect on 
both capital punishment and life impri- 
sonment is obscured by the fact that 
most criminals plan a crime on the basis 
that they are going to avoid any penalty 
TE I say. the deterrent value is with 
respect to people who did not commit 
erimes, who were deterred from becom- 
ing murderers by the fact that capital 
punishment or some other heavy penalty 
would be meted out to them if caught.” 

(Quoted in Selin's Capital Punish- 
ment). 

98. The Law Commission of India in 

its 35th Report, after carefully sifting all 
the materials collected by them, recorded 
their views regarding the deterrent effect 
of capital punishment as follows: 
‘In our view capital punishment does 
act as a deterrent. We have already dis- 
cussed in detail several aspects of this 
topic. We state below, very briefly, the 
main points that have. weighed with us 
in arriving at this conclusion: l 

(a) Basically, every human being 
dreads death. 

(b) Death, as a penalty. stands on a 
totally different level from imprisonment 
for life or any other punishment. The 
difference is one of quality, and not me- 
rely of degree, 


(c) Those who are specifically qualified 
to express an opinion on the subject, in- 
cluding particularly the majority of the 
replies received from State Governments, 
Judges, Members of Parliament and Le- 
gislatures and Members of the Bar and 
police officers — are definitely of the 
view that the deterrent object of capital 
punishment is achieved in a fair measure 
in India, >- 

(d) As to conduct of prisoners released 
from jail (after undergoing imprison- 
ment for life), it would be difficult to 
come to a conclusion, without studies ex- 
tending over a long period of years. 

(e) Whether any other punishment can 
possess all the advantages of capital 
punishment is a matter of doubt, 

(f) Statistics of other countries are in- 
conclusive on the subject. If they are not 
regarded as proving the deterrent effect, 
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neither can they be regarded as 
conclusively disproving it”. 
Views of the British Royal Commission: 


$9. The British Royal Commission, 
after making an exhaustive study of the 
issue of capital punishment and its deter- 
rent value, in their Report (1949-53), con- 
cluded. 

"The general conclusion which we 
reach. after careful review of all the evi- 
dence we have been able to obtain as ta 
the deterrent effect of capital punishment, 
may be stated as follows. Prima facie the 
penalty of death is likely to have a stron- 
ger effect as a deterrent to normal hu- 
man beings than any other form of 
. punishment, and there is some evidence 
(though no convincing statistical evi- 
dence) that this is in fact so. But this 
effect does not operate universally or 
uniformly, and there are many offenders 
on whom it is limited and may often be 
negligible. 7 

160. We may add that whether or not 
death penalty in actual practice acts as a 
deterrent, cannot be statistically proved 
either way, because statistics as to how 
many potential murderers were deterred 
from committing murders, but for the 
existence of capital punishment for mur- 
der, are difficult, if not altogether im- 
possible, to collect. Such statistics of de- 
terred potential murderers are difficult 
to unravel as they remain hidden in the 
innermost recesses of their mind. 
Retribution in the sense of reprobation —- 
whether a totally rejected concept of 
punishment: 


inl. Even retribution in the sense of 
gociety‘s reprobation for the worst of cri- 
mes. i e., murder, is not an altogether 
outmoded concept. This view is held by 
many distinguished sociologists. jurists 
and judges. 

102. Lord Justice Denning, Master of 
the Rolls of the Court of Appeal in Eng- 
Jand, appearing before the British Royal 
Commission on Capital Punishment, stat- 
ed his views on this point as under: 

‘Punishment is the way in which society 
expresses its denunciation of wrong-do-~- 
ing; and in order to maintain respect for 
law, it is essential that the punishment 
inflicted for grave crimes should adequa- 
tely reflect the revulsion felt by the 
great majority of citizens for them. It is 
a mistake to consider the objects of 
punishment as being deterrent or refor- 
mative or preventive and nothing else... 
PENT The truth is that some crimes are so 
outrageous that society insists on ade- 
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quate punishment, because the wrong- 
doer deserves it, irrespective of whether 
it js a deterrent or not”. 
That retribution is still socially accepta- 
ble function of punishment, was also the 
view expressed by Stewart, J., in Fur- 
man v. Georgia, at page 389, as follows: 
TA I would say only that I cannot 
apree that retribution is a constitutionally 
impermissible ingredient in the imposi- 
tion of punishment. The instinct for re- 
tribution is part of the nature of man, 
and channelling that instinct, in the ad- 
ministration of criminal justice serves an 
important purpose in promoting the sta- 
bility of a society governed by law. When 
people begin to believe that organized 
society is unwilling or unable to impose 
upon criminal offenders the punishment 
they ‘deserve’, then there are sown the 
seeds of anarchy — of self-help, vigilante 
justice, and lynch law.” 


103. Patrick Devlin, the eminent jurist 
and judge, in his book, “The Judge” em- 
phasises the retributive aspect of the pur- 
pose of punishment and criminal justice, 
thus : 

I affirm that justice means retribution 
and nothing else. Vindictiveness is the 
emotional out flow of retribution and jus- 
tice has no concern with that. But it is 
concerned with the measurement of de- 
serts. The point was put lucidly and 
simply by the Vicar of Longton in a let- 
ter to The Times, from which with his 
permission I quote: Firstly, far from 
pretending that retribution should have 
no place in our penal system, Mr. Levin 
should recognize that it is logically impos- 
sible to remove it. If it were removed, all 
punishments should be rendered unjust. 
What could be more immoral than to in- 
flict imprisonment on a criminal for the 
sake of deterring others, if he does not 
deserve it? Or would it be justified to 
subject him to a compulsory attempt to 
reform which includes a denial of liberty 
unless, again he deserves it? 

104, Retribution and deterrence are not 
two divergent ends of capital punishment. 
They are convergent goals which ultimately 
merge into one. How these ends of punish- 
ment coalesce into one was described by the 
Law Commission of India, thus: 

“The retributive object of capital punish- 
ment has been the subject-matter of sharp 
attack at the hands of the abolitionists. We 
appreciate that many persons would regard 
the instinct of revenge as barbarous. How 
far it should form. part of the penal philo- 
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sophy in modern times will -always remain a 
matter of controversy. No useful purpose 
will be served by a discussion as to whether 
the instinct of retribution is or is not com- 
mendable. The fact remains, however, that 
whenever there is a serious crime, the society 
feels a sense of disapprobation. If there ig 
any element of retribution in the law, as ad- 
ministered now, it is not the instinct of the 
man of jungle but rather a refined evolution 
of that instinct the feeling prevails in the 
public is a fact of which notice is to be 
taken. The law does not encourage it, of 
exploit it for any undesirable ends. Rather, 
by reserving the death penalty for murder, 
and thus visiting this gravest crime with the 
gravest punishment, the law helps the element 
of retribution merge into the element of de- 
terrence.” (Para 265 (18), 35th Report) 


105. Earlier in 1949-1953, the British 
Royal Commission in Para. 59 of its Report 
spoke in a somewhat similar strain: 

“We think it is reasonable to suppose that 
the deterrent force of capital punishment ope- 
rates not only by affecting the conscious 
thoughts of individuals tempted to commit 
murder, but also by building up in the com- 
munity, over a long period of time, a deep 
feeling of peculiar abhorrence, for the crime 
of murder. The fact that men are hung for 
murder is one preat reason why murder is 
considered so dreadful a crime. This widely 
diffused effect on the moral consciousness of 
society is impossible to assess, but it must 
be at least as important as any direct part 
which the death penalty may play as a de- 
terrent in the calculations of potential mur- 
derers.”’ ` : 


106. According to Dr. Ernest Van Den 


å Haaq, a New York psychologist and author, 


and a leading proponent of death penalty, 


“a very strong symbolic value” attaches to 
executions. “The motives for the death 
penalty may indeed include vengeance. 
Legal vengeance solidifies social solidarity 


against law-breakers and probably is the 
only alternative to the disruptive private re- 
venge of those who feel harmed”. (See The 
Voice (USA) June 4, 1979.) ` 


107. The views of Lloyd George, who 
was the Prime Minister of England during 
the First World War, have been referred to 
in the book “Capital Punishment” (1967) by 
Thorsten Sellin at page 65, as below: - 

“The first function of capital punishment 
is. to give emphatic expression to. society's 


peculiar. abhorrence of murder......... It is. 


important that murder should be 
with peculiar horror...... I believe that capital 
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punishment does, in the present state . of 
society, both express. and sustain the sense 
of moral revùlsion for murder.” . 

108. This. view is not without respectable - 
support in the jurisprudential literature of 
today, despite an opinion to the contrary. 
(See also the Royal Commission’s Report, 
1949-53). In relying, inter alia, upon the 
evidence before it, including that of Lord 
Denning, the Royal Commission recognised 
a strong and wide-spread demand for retri- 
bution. It is a common phenomenon in, all 
the civilised countries that some murders are 
so shocking an offence that there is a gene- 
ral outcry from the public for infliction of 
the ultimate penalty on the criminal. l 


109. In regard to the retributive aspect 
of capital punishment, we may cite one re- 


cent illustration showing how demand for 


retribution, in the sense of society’s instinc- 
tive disapproval of the outrageous conduct 
of the murderer is indelibly ingrained in 
contemporary public opinion. even in ad- 
vanced countries.. 

110. In November, 1978, George Moscone 
(Mayor) and Harvey Milk (Supervising Offi- 
cer) of San Francisco were cruelly assas- 
sinated by Dan White, a police-man. Six 
months later, on May 22, 1979, a jury of 
seven men and five women rejected the 
charge of first-degree murder, and in conse- 
quence, did not award capital punishment to 
Dan White for this heinous double murder. 
Public opinion reacted sharply. Public pro- 
test against this decision spontaneously mani- 
fested itself in a burst of flame and fury. 
Thousands of outraged demonstrators ram- 
paged through the Civic Centre, smashing. 
windows, burning police cars, chanting: 
“We want justice”. Writing in ‘The Voice’, 
a local paper from San Franscisco, in its 
issue of June 4, 1979, Lawrence Mullen, 
fired at- the jury a volley of questions, to 
which the agitated public would demand an- 
swers : 

“What comment did the jury make on the 
value of life? Was the tragedy of, the 
execution-style murders the central issue, or 
was the jury only concerned with technicali- 
ties, absurdities and loopholes of the Jaw? 
Was justice considered — not revenge — 
but justice? High irony, Dan ` White's. 
strong belief in capital punishment has found. 
thousands of new converts. From now on, 
à lot of people will die because Dan White 
lives: Are we so insensitive, callous and 
inhuman that we accept or excuse violence 
and brutality? Consider White’s defence 
lawyer, Douglas Schmidt’s reference to that 


1980 ` 


tragic Monday in November: “It was a 
tragedy. Now it’s behind us. 
“For those who loved and still miss 


George Moscone and Harvey Milk, for 
those who were cast into darkness and cried 
for justice, for those who still seek answers, 
the lawyer’s words are a chilling reminder 
that we must not forget.— that we must 
‘pot ‘put it behind us’.” 
The former cop, a law and order and 
capital punishment advocate ‘driven by his 
passion, by his lack of reason, to destroy 
those who he disagreed with, and by doing 
so demonstrated the greatest human failure 
— the inability to co-exist. 
“Dan White symbolizes the violence and 
brutality that is undermining civilization.” 


111. Dan White’s case and the sponta- 
neous reaction of the public opinion that 
followed,’show that opposition to capital 


punishment has (to use the words of Rasp- 
berry)*, ‘much more appeal when the 
discussion is merely academic than when 
the community is confronted with a crime, 
or a series of crimes, so gross, so heinous, 
s0 cold-blooded that anything short of 
death seems an inadequate response”. 


° 112. The Editor of ‘Capital Punishment’, 
Thorsten Sellin has noted at page 83 of 
his compilation, the following views of an 
outstanding Justice of the Ontario Appeal 
Court : 


“The irrevocable character of the 
penalty is a reason why all possible measures 
should be taken against injustice — not for 
its abolition. Now a days, with the advent 
of armed criminals and the substantial jn- 
crease in armed robberies, criminals of long 
standing if arrested, must expect long sen- 
tences. However, if they run no risk of 
hanging, when found guilty of murder, they 
will kill policemen and witnesses with «the 
prospect of a future no more unhappy, as 
one of them put it, than being fed. lodged, 
and clothed for the rest of their lives. In 
addition, once in prison, such people who 
are capable’ of anything - could kill their 
guards and their fellow ames with relative 
impunity.” 

113. J. J. Maclean, the Canadian Parlia- 
mentarian justifies, from another angle, the 
right of the State to award capital punish- 
ment for murder : 


“If the State has the right and the duty 


fo defend the community against outside 
aggression, such as in time of. war, and 
* Raspberry, Death Sentence. the Washing- 


ton Post, March 12, 1976, p. 27, cols. 5-6, 
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‘treason, crimes against the State, etc., 


death 


within the country, for instance, in case 
an 
that to the extent of taking the life of the 
ageressors and guilty parties, if the citizen 
wants to protect his own life by killing 
whoever attacks him without any reason, 
the State can do the same when a criminal 
attacks and endangers the life of the com- 
munity by deciding to eliminate summarily 
another human being...... Capital punishment 
must be retained to prove the sanctity of 
that most precious thing which is the gift 
of life; it embodies the revulsion’ and horror 
that we feel for the greatest of crimes...... For 
most people, life is priceless and they will 
do anything and suffer the worst privations 
to preserve it, even when life itself does not 
hold many consolations or bright prospects 
for the future...... Asa deterrent, the death 
penalty is playing its part for which there 
isno substitute..... I suggest that statistics do 
not prove much, either on one side or the 
other..... There are too many variations, too 
many changes as regards circumstances, con- 
ditions, between one period and the other, 
to enable us to make wortby comparisons.” 

(See page 84 of Sellin’s Capital Punish- 
ment.) 

114. Some  penologists justify capital 
penalty and life imprisonment on the ‘iso- 
lation’ or ‘elimination’ theory of crime and 
punishment. Vernon Rich in his “Law & 
The Administration of Justice” (Second Edi- 


‘tion, at page 10), says: 


“The isolation theory of crime and punish- 
ment is that the criminal law is a device for 
identifying persons dangerous to society who 
ate then punished by being isolated from 
society as a whole, so that they cannot com- 
mit other anti-social acts. The isolation 
theory is used to justify the death penalty 
and long-term imprisonment. Obviously, 
this. theory is effective in preventing criminal 
acts by those executed or permanently in- 
carcerated.” 

115. While the Abolitionists look upon 
death penalty as something which is per se 
immoral and inhuman, the Retentionists ap- 
prehend that if we surrender even the risk 


_of the fast remaining horrifying deterrent 


by which to frighten the toughs of the 
underworld, we may easily tip the scales in 
favour of the anti-social hoodlums. They 
fear that abolition of capital punishment, 
will result in increase of murders motivated 
hy greed, and in affable “crime passionelle”. 

116. “It is feared”, wrote George A. 
FJoris**, “the most devastating effects of the 
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abolition will, however, show themselves in 
the realm of political murder. An adherent 
of political extremism is usually convinced 
that the victory of his cause is just round 
the corner. So, for him long term impri- 
sonment holds no fear. He is confident that 
the coming ascendency of his friends will 
soon liberate him.” To prove this proposi- 
tion, Floris cites the instance of Von Papen’s 
Government who in September, 1932, re- 
prieved the death sentence passed on two 
of Hitler’s storm-troopers for brutal killing 
of one of their political opponents. The 
Retentionists believe that the dismantling of 
the gallows will almost everywhere enhance 
the hit and run attacks on political oppo- 
nents. On this premise, they argue that 
capital punishment is the most formidable 
safeguard against terrorism. 


117. The argument cannot be rejected 
out of hand. A number of instances can 
be cited where abolitionist States feeling the 
inadequacy of their penological armour to 
combat politically motivated gangsterism, 
have retrieved and used their capital weapon 
which they had once thrown away. Despite 
their traditional abhorrence of death penalty, 
the Norwegians executed Major Vedkun 
Quisling after World War I. The Belgians, 
too, executed no less than 242 ‘collaborators’ 
and traitors after the liberation, although in 
their country, the death penalty was otiose 
since 1880. 


118. In England, death penalty was re- 
tained for high treason in the Silverman Bill 
of 1956. Even at present, for that offence, 
death penalty is a valid sanction in England. 
In the aftermath of assassination of Prime 
Minister Bandernaike in 1959, Ceylon hur- 
riedly reintroduced capital punishment for 
murder. Owing to similar considerations, 
Israel sanctioned death penalty for crimes 
committed against the Jewish people, and 
executed the notorious Jew-baiter, Adolf 
Eichmann in 1962. Recently, on April 9, 
1979, confronted with a wave of violent in- 
cidents after the signing of Egypt-Israel 
Peace Treaty, Israel sanctioned the use of 
death penalty “for acts of inhuman cruelty”. 


119. In India, very few ‘scientific studies: / 


in regard to crime and punishment in gene- 
ral, and capital punishment, in particular, 
have been made. Counsel for the peti- 
tioners referred us to Chap. VI, captioned 
‘Capital Punishment, in the book, ‘Quantum 
of Punishment in Criminal Law in India’, 
written by Dr. Kirpal Singh Chhabra, now 
on the staff of G. N. University, Amritsar. 


In this article, which was primarily meant ` 
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as LL.D. thesis, the learned author con- 
cludes : j 

“On the basis of statistics both of India 
and abroad, U. N. O. findings and other 
weighty arguments, we can safely conclude 
that death penalty is not sustainable on 
merits. Innately it has no reformative ele- 
ment. It has been proved that death penalty 
as operative carries no deterrent value and 
crime of murder is governed by factors 
other than death penalty. Accordingly, I 
fee] that the death penalty should be abo- 
lished.” 


120. It will be seen, in the first place, 
that the analysis by Dr. Chhabra in coming 
to the conclusion, that death penalty is of 
no periological value, is based on stale, in- 
complete and inadequate statistics, This is 
more particularly true of the data relating 
to India, which does not cover the period 
subsequent to 1961. Secondly, the approach 
to the problem adopted by him, like the 
other Abolitionists referred to by him, is 
mainly, if not merely, statistical. 


121. As already noticed, the . proponents 
of the opposite view of capital punishment, 
point out that statistics alone are not deter- 
minative of the question whether or not 
death penalty serves any deterrent or other 
penological purpose. Firstly, statistics of 
deterred potential murderers are hard to ob- 
tain. Secondly, the approach adopted by the 
Abolitionists is oversimplified at the cost of 
other relevant but imponderable factors, the 
appreciation of which is essential to assess 
the true penological value of capital punish- 
ment. The number of such factors is infini- 
tude, their character variable, duration tran- 
sient and abstract formulation difficult. Con- 
ditions change from country to country and 
time to time. Due to the inconstancy of 
social conditions, it is not scientifically pos- 
sible to assess with any degree of accuracy, 
as to whether the variation in the incidence 
of capital crime is attributable to the pre- 
sence or absence of death penalty in the 
penal law of that country for such crimes. 
That is why statistical attempts to assess 
the true penological value of capital punish- 
ment, remain inconclusive, 


122. Pursued beyond a certain point, 
both the Abolitionists and the Retentionists 
retreat into their own conceptual bunkers 
firmly entrenched in their respective “faiths”. 
We need not take sides with either of them. 
There is always a danger in adhering too 
rigidly to concepts. As Prof. Brett has 
pointed out “all concepts are abstractions 
from reality, and that in the process of ab- 
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straction something of the reality is bound 
to be lost”.* We must, therefore, view the 
problem against the perspective of the hard 
realities of the time and the conditions pre- 
vailing in the world, particularly in our 
own country. 


123. A review of the world events of the 
last seven or eight years, as evident from 
Encyclopaedia Britannica Year Books and 
other material referred to. by the learned 
counsel, would show that’ most countries in 
the world are. in the grip of an ever-rising 
tide of violent crime. Murders for monetary 
gain or from misdirected political motives, 
robbery, rape, assault are on the increase. 
India is no exception. The Union of India 
has produced for our perusal a statement of 
facts and figures showing the incidence of 
violent crime, including murder, dacoity and 
robbery, in the various States of India, dur- 
ing the years 1965 to 1975. Another state- 
ment has been furnished showing the num- 
ber of persons convicted of murder and 
other capital offences and sentenced to 
death in some of the States of India during 
the period 1974 to 1978. This statement 
however, is incomplete and inadequate. On 
account of that deficiency and for the 
general reasons set out above, if cannot, 
even statistically, show conclusively or with 
any degree of certainty, that capital punish- 
ment has no penological worth. But the 
first statement does bring out clearly the 
stark reality that the crimes of murder, 
dacoity and-robbery in India are since 1965 
increasing. 

124. Now, looking around at the world 
during the last decade, we may recall that 
in Furman v. Georgia (decided on June 
29, 1976), the Supreme Court of the United 
States held by a majority, that the imposi- 
tion and carrying out of the death penalty 
constitutes ‘cruel and unusual’ punishment, 
in violation of the Eighth and Fourteenth 
Amendments. Brennan and Marshall, JJ. 
(differing from the plurality) went to the 
extent of holding that death penalty was 
per se unconstitutional as it was a cruel 
and unusual punishment. 
these learned Justices purported to adopt 
the contemporary standards of decency pre- 
vailing among the enlightened public of the 
United States. Justice Marshall ruled that 
“jt was morally unacceptable to the people 
of the United States”. This opinion of the 
learned Justices was sharply rebuffed by the 
people of the United States through their 


_* An Enquiry into Criminal Guilt by Prof. 
. Peter Brett, 1963 Edn. Melbourne, p. 13. 
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chosen representatives. Soon after the deci- 
sion in Furman, bowing to the thrust of 
public opinion, the Legislatures of no less 
than 32 States, post-haste revised their penal 
laws and reiDdstituted death penalty for 
murder and certain’ other crimes. Public 
opinion polls then taken show that approxi- 
mately 70 per cent of Americans have been 
in favour of death penalty. (See ‘The 
Voice’, supra). In 1976, a Gallup Poll taken 
im the United States showed that more than 
65 per cent of those polled preferred to have 
an operative death penalty. ` 

125. Incidentally, the rejection by the peo- 
ple of the approach adopted: by the two 
learned Judges in Furman, furnishes proof 
of the fact that judicial opinion does not 
necessarily reflect the moral attitudes of the 
people. At the same time, it is a reminder 
that Judges should not take upon themselves 
the responsibility of becoming oracles or 
spokemen of public opinion: Not being re- 
presentatives of the people, it is often bet- 
ter, ag a matter of judicial restraint, to leave 
the function of assessing public opinion to 
the chosen. representatives of the people in 
the legislature concerned, 

126. Coming back to the review of the 
world crime situation, during the last de- 
cade, Saudi Arabia and some other coun- 
tries have reinstated death penalty or enact- 
ed harsher punishments not only for mur- 
der but.for some other crimes, also. In 
America, apart from 32 States which rein- 
stated death . penalty under revised laws 
after Furman, the legislatures of some of 
the remaining 15 States have either reinsti- 
tuted or are considering to reintroduce death 
penalty. Currently, a federal legislation for 
reinstituting or prescribing capital punish- 
ment for a larger range of offences of homi- 
cide is under consideration of United States’ 
Congress. According to the report of the 
Amnesty International, in U. S. A.,. as on 
May 1, 1979, death penalty can be imposed 
for aggravated murder in 35 States. Attempts 
have been made in other countries, also to 
reintroduce death penalty. In Britain, in 
the wake of serious violent incidents of ter- 
rorism, a Bill was moved in Parliament to 
reintroduce capital punishment for murder 
and certain other offences. It was defeated 
by a free vote on April 19, 1979. Even so, 
no less than 243 members of Parliament had 
voted in favour of this measure. We have 
noted that Israel has also recently reintro- 
duced. death penalty for certain criminal 
‘acts of inhuman cruelty’. In People’s Re- 
public of China, a new legislation was. 
adopted on July 1, 1979 by China’s Parlia- 
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ment,. according to Article 43 of which, 
death penalty can be imposed “for the. most 
heinous crimes”. In Argentina, the death 


penalty was reintroduced in 1976. Similarly, . 


Belgium reintroduced death penalty and in- 
creased the number of crimes punishable 
with death. In France, in 1978, a movement 
in favour of abolition initiated by the 
French bishops failed to change the law 
under which death penalty is a valid sanc- 
tion for murder and certain other offences. 
In Japan, death penalty. is a legal sanction 
for 13 crimes. In Greece and Turkey, death 
penalty can be imposed for murder and 
other capital offences. In Malaysia and the 
Republic of Singapore under the Drugs Act 
of May, 1979, misuse of drugs is also 
punishable with death. Cuba introduced a 
new penal code in Feb., 1978, which pro- 
vides punishment of death by shooting for 
crimes ranging from some types of murder 
and robbery to hijacking and rape. 


127. In the U. S. S. R. (Russia), as many 
as 18 offences are punishable with death. 
In Russia, at present, the following offences 
committed in peacetime are punishable with 
death under the RSFSR Criminal Code: 

“Treason (Article 64); espionage (Arti- 
cle 65); terrorism (if the offence includes the 
killing of an official (Article 66); terrorism 
against representative of foreign State (if 
the offence includes the killing of such a re- 
presentative “for the purpose of provoking 
war or international complications”) (Art. 67); 
sabotage (Article 68); organizing the com- 
mission of any of the above-named offences 
(Article 72); commission of any of the above- 
named offences against other Working Peo- 
ple’s State (Article 73); banditry (Article 77); 
actions disrupting the work of corrective, 
labour institutions (Article 77-1); making or 
passing counterfeit money or securities (when 
the offence is committed as a form of busi- 
ness) (Article 87); violation of rules for 
currency transactions (when committed as a 
form of business or on a large scale. or by 
a person. previously convicted under this 
Article) (Article 88); stealing of State pro- 
perty on an especially large scale, regard- 
less of the manner of stealing (Article 93-1); 
- intentional homicide with aggravating cif- 
cumstances (Article 102); rape, when com- 
mitted by a group of persons or by an 
especially dangerous recidivist, or resulting 
in especially grave consequences, or. the rape 
of a minor (Article 117); taking a bribe, 
with especially aggravating circumstances 
(Article 173); infringing the life of a police- 
man: or People’s Guard, with: aggravating 
circumstances: (Article 191-2); hijacking aa 
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aircraft, if the offence results’ in death or 
serious physical injuries (Article 213-2); re- 


-sisting a superior or compelling him to vio- 


late official duties, an offence applicable only 
to military personnel, and carrying the 
death penalty in peace-time if committed in 
conjunction with intentional homicide `of a 
superior or any other person performing 
military duties (Article 240).” 

(vide, Report of Amnesty International, 
1979). 
Our object in making the above survey is 


to bring out the hard fact that in spite of 


the Abolitionist movement, only 18 States 
(as on 30th May, 1979) in the world have 
abolished the death penalty for all offences, 
while 8 more have retained it for’ specific 
offences committed in time of war, only. 
(See Amnesty International Report (1979), 
page 92). This means, most of the coun- 
tries in the modern world still retain death 
penalty as a legal sanction for certain speci- 
fied offences. The countries which retain 
death penalty in their penal laws, such as, 
Russia, U. S. A., France, Belgium, Malaysia, 
China and Japan, etc., cannot, by any stan- 
dard, be called uncivilized nations or im- 
mature societies. 


128. Surveyors and students of world 
events and current trends believe that. the 
reversal of the attitudes towards criminals 
and their judicial punishments in general, 
and capital punishment in particular, in seve- 
ral countries of the world, is partly due to 
the fact that milder sanctions or corrective 
processes, or even the alternative of impri- 
sonment, have been found inadequate and 
wanting to stem the mounting tide of seri- 
ous crime. Writing in Encyclopaedia Brita- 
nnica, 1978 Book of the Year under the 
caption, ‘Changing Attitudes Towards Cri- 
minals”, Richard Whittingham sums up the 
cause that has led to the adoption of this 
New Hard Line, thus: 


‘Horror story after horror story of dan- 
gerous criminals sent back into society on 
bail or parole from a penitentiary or (in 
many cases) release from a mental institu- 
tion to commit further crimes have forced 
people to say that enough is enough. The 
consensus seemed to be that there must be 
no repetition of such situations as the one 
described by Chicago Sun-Times Columnist 
Roger Simon in a Sep. 4, 1977, article about 
a man who had just been convicted of a 


particularly despicable crime.” 


129. Faced with the spectre of_ rising 
cfime, people and sociologists: alike, have 


. Started questioning the rehabilitation policy. 


E 
i 
. 
- 


“In California another study from the Rand 
Co-operation, suggests that keeping habitual 
criminals locked up would do more to re- 
duce crime than any rehabilitation efforts. 
Despite treatment or preventive measures, 
habitual criminals. commonly go back to 
crime after they are released from prison, 
the study showed. In addition, the study 
found that deterrence to crime was in di- 
reot proportion to the relative certainty of 
going to jail, after being caught”. 

138. According to Encyclopaedia Brita- 
nnica Year Book 1979, in 1978 also peno- 
logists were seriously divided in their views 
about the end of punishment. Some peno- 
logists argued that “It is not possible to 
punish and reform simultaneously”; while 
“others would prefer to strip punishment of 
its moral overtones”. “While many legis- 
lators and most penologists have supported 
the idea that reform ought to take priority 
in dealing with offenders, many Judges — 
especially in Britain. and the United States, 
where rising crime rates are the source of 
much public concern — have expressed 
grave doubts about the wisdom of this 


view. They have argued that the courts . 


must reflect a public abhorrence of crime 
and that justice demands that some attempt 
be made to impose punishment fitting to 
the crime”. 

131. India also, as the statistics furnished 
by the respondent (Union of India) show, 


is afflicted by a rising rate of violent crime, 


particularly murder, armed robbery and 
dacoity etc., and this has been the cause of 
much public concern. All attempts made 
by individual members to move Bills in the 
Parliament for abolition or restriction of the 
area of death penalty have ended in failure. 
At least four of such unsuccessful attempts 
-were made after India won Independence, 
in 1949, 1958, 1961 and 1978. It may be 
noted. that the last of these attempts was 
only to restrict the death penalty to a few 
types of -murders specified in the Bill 
Though it was passed by the Rajya Sabha 
Sea een aed een eee 
Lok Sabha. 

132. To sum up, the question whether or 
ot death penalty serves any penological 
urpose is a difficult, complex and  intract- 
ble issue. It has evoked strong, divergent 
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gorical opinion, one way or the other, as to 
which of these two antithetical views, held 
by the Abolitionists and Retentionists, is 
correct. It is sufficient to say that the very 
fact that persong of reason, learning and 
light are rationally and deeply divided in 
their opinion on this issue, is a ground 
among others, for rejecting the petitioner’s 
argument that retention of death penalty in 
the impugned provision, is totally devoid of 
reason and purpose. If, notwithstanding the 


“view of the Abolitionists to the contrary, a 


very large segment of people, the world over, 
includiing sociologists, legislators, jurists, 
judges and administrators still firmly believe 
in the worth and necessity of capital punish- 
ment for the protectton of society, if in the 
perspective of prevailing crime conditions in 
India, contemporary public opinion channe- 
lized through the people’s representatives in 
Parliament, has repeatedly in the last three 
decades, rejected all attempts, including the 
one made recently, to abolish or specifically 
restrict the area of death penalty, if death 
penalty is still a recognised legal sanction 
for murder or some types of murder in most 
of the civilised countries in the world, if the 
framers of the Indian Constitution were 
fully aware as we shall presently show they 
were of the existence of death penalty as 
punishment for murder, under the Indian 
Penal Code, if the 35th Report and subse- 
quent Reports of the Law Commission sug- 
gesting retention of death penalty, and re- 
commending revision of the Criminal Proce- 
dure Code and the insertion of the new Sec- 
tions 235 (2) and 354 (3) in that Code pro- 
viding for pre-sentence hearing and sentenc- 
ing procedure on conviction for murder and 
other capital offences were before the Parlia- 
ment and presumably considered by it when 
in 1972-1973 it took up revision of the Code 
of 1898 and replaced it by the Code of Cri-|. 
minal Procedure, 1973, it is not possible to 
hold that the provision of death penalty -as 
an alternative punishment for murder, in 
Section 302, Penal Code is unreasonable and 
not in the public interest. We would, there- 
fore, conclude that the impugned provision 
in Section 302, violates neither the erter or 
the ethos of Article 19. 


133. We will now consider the issue whe- 
ther the impugned limb of the provision in 
Section 302, Penal Code contravenes Arti- 
cle 21 of the Constitution. 


134. Before dealing with the contentions 


canvassed. on the point, it will be propee to 
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notice briefly the principles which should in- 
form the interpretation of Art. 21. 


135. In Maneka Gandhi’s case, which was 
a decision by a Bench of seven learned 


Judges, it was held by Bhagwati, J. in his 


concurring judgment, that the expression 
‘personal liberty’ in Article 21 is of the 
widest amplitude and it covers a variety of 
fights which go to constitute the personal 
liberty of man and some of them have been 
raised to the status of distinct fundamental 
rights under Article 19. It was further ob- 
served that Articles 14, 19 and 21 are not 
to be interpreted in water-tight compart 
ments, and consequently, a law depriving a 
person of personal liberty and prescribing a 
procedure for that purpose within the mean- 
ing of Article’21 has to stand the test of one 
or more of the fundamental rights conferred 
under Article 19 which may be applicable in 
a given situation, ex-hypothesi it must also 
be liable to be tested with reference to Arti- 
cle 14. The principle of reasonableness per- 
vades all the three Articles, with the result, 
that the procedure contemplated by Art. 21 
must be ‘right and just and fair’ and not 
‘arbitrary, fanciful or oppressive’, otherwise, 
it should be no procedure at all and the re- 
quirement of Article 21 would not be satis- 
fied. 


136. Article 21 reads as under: 

“No person shall be deprived of his life 
or personal liberty except according to pro- 
cedure established by law.” 

If this Article is expanded in accordance 
with the interpretative principle indicated in 
Maneka Gandhi, it will read as follows: 

“No person shall be deprived of his life 
or personal liberty except according to fair, 
just and reasonable procedure established by 
valid law.” 

- In the converse positive form, the expanded 
Article will read as below: . 

“A person may be deprived of his life or 
personal liberty in accordance with fair, ‘just 
and reasonable procedure established by 
valid law.” 

Thus expanded and read for interpretative 
purposes, Article 21 clearly brings out the 
implication, that the Founding Fathers re- 
cognised the right of the State to deprive a 
person of his life or personal liberty in ac- 
cordance with fair, just and reasonable pro- 
cedure established by valid law. ‘There are 
several other indications, also, in the Con- 
stitution which show that the Constitution- 
makers were fully cognizant of the existence 
of death penalty for murder and certain other 
offences in the Indian Penal Code. Entries 1 
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and 2 in List HI — Concurrent List — of the 
Seventh Schedule, specifically refer to the 
Indian Penal Code and the Code of Crimi- 
nal Procedure as in force at the commence- 
ment of the Constitution. Article 72 (1) (©) 
specifically investa the President: with power 
to suspend, remit or commute the sentence 
of any person convicted of any offence, and 
also “in all cases where the sentence is a 
sentence of death”. Likewise, under - Arti- 
cle 161, the Governor of a State has been 
given power to suspend, remit or commute, 
inter alia, the sentence of death of any per- 
son convicted of murder or other capital 
offence relating to a matter to which the ex- 
ecutive power of the State extends. Arti- 
cle 134, in terms, gives a right of appeal to 
the Supreme Court to a person who, 
on appeal, is sentenced to death by ‘the 
High Court, after reversal of his acquittal by 
the trial Court. Under .the successive Cgi- 
minal Procedure Codes which have been in 
force for about 100 years, a sentence of 
death is to be carried out by hanging. In 
view of the aforesaid constitutional postu- 
lates, by no stretch of imagination can it be 
said that death penalty under Section 302, 
Penal Code, either per se or because of its 
execution by hanging, constitutes an un- 
reasonable, cruel or unusual punishment. By 
reason of the same constitutional postulates, 
it cannot be said that the framers of the 
Constitution considered death sentence for 
murder or the prescribed traditional mode of 
its execution as a degrading punishment 
which would defile “the dignity of the indi- 
vidual” within the contemplation of the Pre- 
amble to the Constitution. On parity of 
reasoning, it cannot be said that death 
penalty for the offence of murder violates 
the basic structure of the Constitution. — 


137. Before we pass on the main Ques- 
tion No. II, we may dispose of another con- 
tention canvassed by Dr. L. M. Singhvi. 


138. It is pointed out that India, as a 


member of the International Community, - 


was a participating delegate at the inter- 
national. conference that made the Stockholm 
Declaration on December 11, 1977, that 
India has also accepted the International 
Covenant on Civil and Political Rights 
adopted by the General Assembly of the 
United Nations, which came into force on 
March 23, 1966, and to which some 47 coun- 
tries, including India, are a party. This being 
the position, it is stressed, India stands com- 
mitted to the abolition of the death penalty. 
It is contended that the constitutional vali- 
dity and mterpretation of the impugned limb 
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of Section 302, Penal Code, and the sentenc- 
ing procedure for capital cases provided in 
Section 354 (3) of the Code of Criminal Pro- 
cedure, 1973,. must be considered in the light 
of the aforesaid Stockholm Declaration and 
the International Covenant, which represent 
the evolving attitudes and standards of 
decency in a maturing world. 


139. Let us examine this contention. The 
European Convention of Human Rights 
came into force on September 1, 1953, and 
18 countries had signed this Convention on 
November 4, 1950. India acceded to this 
Resolution of the Convention on March 27, 
1979. The International Covenant. on Civil 
and Political Rights, inter alia, provides: 

“Art. 6 (1) Every human being has the in- 
herent right to life. This right shall be pro- 
tected by law. No one shall be arbitrarily 
deprived of his life. 

(2) In countries which have not abolished 
the death penalty, sentence of death may be 
imposed only for the most serious crimes in 
accordance with the law in force at the time 
of the commission of the crime... .. a 
It will be seen that Clauses (1) and (2) “of 
Article 6 do not abolish or prohibit the im- 
position of death penalty, in all circum- 
stances. All that they require is that, firstly, 
death penalty shall not be arbitrarily inflict- 
ed; secondly, it shall be imposed only for 
most serious crimes in accordance with a 
law, which shall not be an ex post facto 
legislation. Thus the requirements of these 
clauses are substantially the same as the 
guarantees or prohibitions contained in Arti- 
cles 20 and 21 of our Constitution. India’s 
commitment therefore does not go beyond 
what is provided’ in the Constitation and the 













alty as an alternative punishment only 
for heinous crimes which are not more than 


of the International Covenant, has further 
icted the area of death penalty. India’s 
al laws, including the impugned provi- 
ions and their application, are thus entirely 
in accord with its international commitment. 
149. It will be pertinent to note that 
most of the countries including those who 
have subscribed to this International Coven- 


ant, retain death penalty for murdes and. 


certain other crimes even to the present day 
in their penal laws. Neither the new intet- 
Pretative dimensions given to Articles 19 
and 21 by this Court in Maneka Gandhi and 
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Charles Sobraj v. The Superintendent, Cen- 
tral Jail, Tihar, New Delhi, (1979) 1 SCR 
512 nor the acceptance by India of the Inter- 
national Covenant on Civil and Political 
Rights, makes any change in the prevailing 


- standards of decency and human dignity by 


which counsel require us to judge the con- 
stitutional validity of the impugned provi- 
sions. The International Covenant, as 
already noticed, does not outlaw -capital 
punishment for murder, altogether. 

141. For all the foregoing reasons, we 
would answer the first main question in the 
Negative. This takes us to Question No. II. 
Question No. I. 


142. Are the provisions of Section 354 (3) 
of the Code of Criminal Procedure, 1973 un- 
constitutional? That is the question. The 
constitutional validity of Section- 354 (3) is 
assailed on these grounds: 

(i) (a). Section 354 (3) of the Code of 
Criminal Procedure, 1973, delegates to the 
Court the duty to legislate in the field of 
‘special reasons’ for choosing between life 
and death, and 

(b) permits imposition of death penalty in 
an arbitrary and whimsical manner inasmuch 
as it does not lay down any rational princi- 
ples ov criteria for invoking this extreme 
sanction. (Reliance has been placed on 
Furman v. Georgia (hbid.)) 

Gi) If Section 354 (3) is to be saved from 
the vice of wunconstitutionality, the Court 
should so interpret it and define its scope that 
the imposition of death penalty comes to be 
restricted only 1 to those types of grave mur- 
dera and capital offences which imperil the 
very existence and security of the State. (Re- 
liance for this argument has been placed on 
Rajendra Prasad’s case (Ibid).) 

143. As against this, the learned Solicitor- 
General submits that the policy of the law 


_in the matter of imposition of death sentence 


fz writ large: and clear in Section 354 (3), 
namely, that life imprisonment is the rule 
and death sentence an exception; that the 
correct approach should be to apply this 
policy to the relevant facts of the particular 
case, bearing on the question of sentence, and 
to find out if there are any exceptional reasons 
justifying imposition of the death penalty, as 
a departure from the normal rule. 

144. It is submitted that conferment of 
such sentencing discretion on the courts, to 
be exercised judicially, in no sense, amounts 
to delegation of the legislative powers by 
Parliament. 

145. Shri Sorabji further: submits that 
there fs no inherent impossibility in formulat- 
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ing broad guidelines consistent with the 
policy indicated by the legislature, for the 
exercise of the judicial functions under Sec- 
tion 354 (3). He emphasises that only broad 
guidelines, as distinct from rigid rules, can 
‘be laid down by the Court. Since the dis- 
cretion proceeds the argument is to be exer- 
cised judicially after taking into considera- 
tion all the aggravating and mitigating cir- 
cumstances relating to the crime and the 
criminal in a particular case, and, ample 
safeguards by way of appeal and reference 
to the superior courts against erroneous of 
arbitrary exercise of the sentencing discre- 
tion have been provided, Section 354 (3) can- 
not be said to be violative of Articles 14, 
19 and 21 or anything else in the Constitu- 
tion. 





146. Before embarking upon a discussion . 


of the arguments advanced on both sides, it 
is necessary to have a peep into the history 
and legislative background of the procedural 
provisions relating to sentencing in the Code 
of Criminal Procedure. 

147. Under the Code of Criminal Proce- 
dure, 1898, as it stood before its amendment 
by Act No. 26 of 1955, even for the seven 
offences mentioned earlier, which are punish- 
able in the alternative with death, the normal 
sentence was the death sentence, and if the 
Court wanted to depart from this rule, it 
had to give reasons for doing so. This re- 
quirement was embodied in sub-section (5) 
of Section 367, which, as it then stood, was 
as follows: “If the accused is convicted of 
an offence punishable with death and the 
Court sentences him to any punishment other 
than death, the Court shall in its judgment 
state the reason why sentence of death was 
not passed.” 

148. The Law Commission in its 35th 
Report (Vol. I) made the following com- 
ments on this provision: 


ment for life. 
safeguard to ensure that the lower courts exa- 
mine the case as elaborately from the point 
of view of sentence as from the point of 
view of guilt.. ... ... It would increase the 
confidence of the people, in the courts, by 
showing that the discretion is judicially exer- 
cised. It would also facilitate the task of 
the High Court in appeal or m proceedings 
for confirmation in respect of the sentence 
(where the sentence awarded is that of death) 
or in proceedings in fevision for .enhance- 
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ment of the sentence (where the sentence. 
awarded is one of imprisonment for life)” - 

In deference to this recommendation, Sec. 66 
of the Code of Criminal Procedure (Amend- 
ment) Act, 1955 (XXVI of 1955) deleted old 
sub-section (5) of Section 367 with effect 
from January 1, 1956, and thereafter, for- 
such capital offences, it was left to the Court, 
on the facts of each case, to pass, in its dis- 
cretion, for reasons to be recorded, the 
sentence of death or the lesser sentence. This - 
led to some. difference of opinion whether,’ 
even after the Amendment of 1955, in case- 
of murder the normal punishment was death 
or imprisonment for life; (See A. I. R. Com- 
mentaries on the Code of Criminal Proce 
dure, Vol. 3, page 565, by D. V. Chitaley 
and S. Appu Rao). Overruling its earlier 
decision, the Bombay High Court in the 
State v. Vali Mohammad, AIR 1969 Bom 
294 (299) (FB), held that death is not_a nor- 
mal penalty for murder. As against this, 
the Division Bench of the Madras High 
Court in Valuchami Thevar, AIR 1965 Mad 
48 at p. 49 held that death was the normal 
punishment where there were no extenuating 
circumstances. The third set of cases held 
that both the sentences were normal but the 
discretion as regards sentence was to be exer- 
cised in the light of facts and circumstances 
of the case. - 

149. This view appears to be in accord 
with the decision of this Court in Iman Ali 
v. State of Assam, (1968) 3 SCR 610. In 
that case, there was a clear finding by the 
Court of Session which had been upheld by 
the High Court, that each of the two appel- 
lants therein, committed a cold-blooded mur- 
der. by shooting two inmates of the house 
simply with the object of facilitating com- 
mission of dacoity by them. Those persons 
were shot and killed even though they had 
not tried to put up any resistance. It. was 
held by this Court (speaking through Bhar- 
gava, J.) that`in these circumstances where 
the murders were committed in cold-blood 
with the sole object of committing dacoity, — 
the Sessions Judge had not exercised his dis- 
cretion judicially in not -imposing the death 
sentence, and the High Court was justified in 
enhancing the sentence of the appellants 
from life imprisonment to death. 

4150. Jagmohan Singh’s case, which we 
shall notice presently in further detail, pro- 
ceeds on the hypothesis that even after the 
deletion of sub-section (5) of Section 367 in 
the Code of 1898, both the alternative 
sentences provided in Section 302, Penal 
Code are normal punishment for murder, 
and the choice of either sentence rests’ in 
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the discretion of fhe Court which is to be 
exercised judicially, after taking into account 
all the relevant circumstances of the case.- 
151. Section 354 (3) of the Code of Cri- 
minal Procedure, 1973, marks a significant 
shift in the legislative policy underlying the 
Code of 1898, as in force immediately before 
April 1, 1974, according to which both the 
alternative sentences of death or imprisonment 
for life provided for murder and for cer- 
tain other capital offences under the Penal 
Code, were normal sentences. Now accord- 
ing to this changed legislative policy which 
is patent on the face of Section 354 (3), the 
normal punishment for murder and six 
other capital offences under the Penal Cade, 
is imprisonment for life (or imprisonment for 
a term of years) and death penalty is an 
exception. The Joint Committee of Parlia- 
ment in its Report, stated the object and 
reason of making this change, as follows: 


“A sentence of death is the extreme 
penalty of law and it is but fair that when 
a Court awards that sentence in a case 
where the alternative sentence of imprison- 
ment for life is also available, it should give 
_ special reasons in support of the sentence.” 
Accordingly, sub-section (3) of Section 354 
of the current Code provides : 


- “When the conviction is for an offence 
punishable with death or, in the alternative, 
with imprisonment for life or imprisonment 
for a term of years, the judgment shall state 
the reasons for the sentence awarded, and, 
in the case of sentence of death, the special 
reasons for such sentence.” 


152. In the context, we may also notice 
Section 235 (2) of the Code of 1973, because 
it. makes not only explicit, what according to 
the decision in Jagmohan’s case was implicit. 
in the scheme of the Code, but also bifur- 
cates the trial by providing for two hearings, 
one at the pre-conviction stage and another 
at the pre-sentence stage. It requires that: 

“If the accused is convicted, the Judge 
shall, unless he proceeds in accordance with 
the provision of Section 360, hear the ac- 
cused on the question of sentence, and then 
pass sentence on him according to law.” 
The Law Commission in its 48th Report had 
pointed out this deficiency in the sentencing 
procedure : 

“45. It is now being increasingly. recognised 
that a rational and consistent sentencing 
policy requires the removal of several de- 
ficiencies in’ the present system, One such de- 
ficiency is the lack of comprehensive informa- 
tion as to characteristics and PARERE of 
the offender. 
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The aims of sentencing :—- Themselves 
obscure become all the more so in the ab- 
sence of information on which the correctional 
process is to operate. The public as well as 
the courts themselves are in the dark about 
judicial approach in this regard. 

We are of the view that the taking of evi- 
dence as to the circumstances relevant to 
sentencing should be encouraged and both 
the prosecution and the accused should be 
allowed to co-operate in the process.” 

By enacting Section 235 (2) of the new Cade, 
Parliament has accepted that recommenda- 
tion of the Law Commission. Although sub- 
section (2) of Section 235 does not contain a 
specific provision as to evidence and provides 


‘only for hearing of the accuséd as to 


sentence, yet it is implicit in this provision 
that if a request is made in that behalf by 
either the prosecution or the accused, or by 
both, the Judge should give the party or par- 
ties concerned an opportunity of producing 
evidence or material relating to the various 
factors bearing on the question of sentence. 
“Of course”, as was pointed out by this 
Court in Santa Singh v. State of Punjab, 
AIR 1976 SC 2386 “care would have to be 
taken by the Court to see that this hearing 
on the question of sentence is not turned 
into an instrument for unduly protracting the 
proceedings. The claim of due and proper 
hearing would have to be harmonised with 
the requirement of expeditious disposal of 
proceedings.” 

153. We may also notice Sections 432, 
433 and 433-A, as they throw light as to 
whether life imprisonment as currently ad- 
ministered in India, can be considered an 
adequate alternative to the capital sentence 
even in extremely heinous cases of murder. 


154. Sections 432 and 433 of the Code of 
1973 continue Sections 401 and 402 of the 
Code of 1898, with necessary modifications 
which bring them in tune with Articles 72 
and 161 of the Constitution. Section 432 
invests the “appropriate Government” as (de 
fined in sub-section (7) of that section) with 
power to suspend or remit sentences. Sec- 
tion 433 confers on the appropriate Govern- 
ment power to commute sentence, without . 
the consent of the person sentenced. Under 
Clause (a) of the section, the appropriate 
Government may commute a sentence of 
death, for any other punishment provided by 
the Indian Penal Code. l 

155. With effect from December 18, 1978, 
the Code of Criminal Procedure (Amend- 
ment} Act, 1978, inserted new Section 433-A 
which runs as under: 
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“433A. Restriction on powers of remission 
of commutation in certain cases.— Notwith- 
standing anything contained in Section 432, 
where a sentence of imprisonment for life is 
imposed on conviction of a permon for an 
offence for which death is one of the punish- 
ments provided by law, or where a sentence 
of death imposed on a person has been com- 
muted under Section 433 into one of im- 
prisonment for life, such person shall not be 
released from prison unless he had served at 
least forteen years of imprisonment.” 


156. It may be recalled that in Jagmohan 
this Court had observed that, in practice, 
life imprisonment amounts to 12 years in 
prison. Now, Section 433-A restricts the 
power of remission and commutation con- 
ferred on the appropriate Government under 
Sections 432 and 433, so that a person who 
is sentenced to imprisonment for life or 
whose death sentence is commuted to im- 
prisonment for life must serve actual im- 
prisonment for a minimum of 14 years. 


157. We may next notice other provisions 
of the extant Code (corresponding to Sec- 
tions 374, 375, 376 and 377 of the repealed 
Code) bearing on capital punishment. Sec- 
tion 366 @ of the Code requires the Court 
passing a sentence of death to submit the 
proceedings to the High Court, and further 
mandates that such a sentence shall not be 
executed unless it is confirmed by the High 
Court. On such a reference for confirmation 
of death sentence, the High Court is requir- 
ed to proceed in accordance with Ss. 367 
and 368. Section 367 gives power ‘to the 
High Court to direct further inquiry to be 
made or additional evidence to be taken. 
Section 368 empowers the High Court to 
confirm the sentence of death or pass any 
other sentence warranted by law; or to annul 
or alter the conviction:or order a new trial 
or acquit the accused. Section 369 enjoins 
that in every case so submitted, the confirma- 
tion of the sentence, or any new sentence or 
order passed by the High Court, shall, when 
such court consists of two or more Judges, 
be made, passed and signed by at least two 
of them. Section 370 provides that where 
any such case is heard before a Bench of 
Judges and such Judges are equally divided 
in opinion, the case shall be referred to a 
third Judge. 


158. In this fasciculus of sections relating 
to confirmation proceedings in the High 
Court, the Legislature has provided valuable 
safeguards of the life and liberty of the sub- 
ject in cases of capital sentences. These pro- 
visions seek to ensure that where in a capi- 
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tal case, the life of the convicted person is 
at stake, the entire evidential material bear- 
ing on the innocence or guilt of the ac- 
cused and the question of sentence must be 
scrutinised with utmost caution and care by 
a superior Court. 


159. The High Court has been given very 
wide powers under these provisions to pre- 
vent any possible miscarriage of justice. In 
State of Maharashtra v. Sindhi, AIR 1975 
SC 1665 this Court reiterated, with emphasis, 
that while dealing with a reference for con- 
firmation of a sentence of death, the High 
Court must consider the proceedings in all 
their aspects, reappraise, reassess and re- 
consider the entire facts and law and, if 
necessary, after taking additional evidence, 
come to its own conclusions on the material 
on record in regard to the conviction of the 
accused (and the sentence) independently of 
the view expressed by the Sessions Judge. 

160. Similarly, where on appeal, the High 
Court reverses an acquittal, and convicts the 
accused person and sentences him to death, 
Section 379 of the Code of 1973, gives him 
a right of appeal to the Supreme Court. 
Finally, there is Article 136 of the Constitu- 
tion under which the Supreme Court is em- 
powered, in its discretion, to entertain an 
appeal on behalf of a person whose sentence 
of death awarded by the Seasions Judge is 
confirmed by the High Court. 

161. In the light of the above conspectus, 
we will now consider the effect of the afore- 
said legislative changes on the authority and 
efficacy of the propositions laid down by this 
Court in Jagmohan’s case. These proposi- 
tions may be summed up as under: 

{i} The general legislative policy that 
underlies the structure of our criminal law, 
principally contained in the Indian Penal 
Code and the Criminal Procedures Code, is 
to define an offence with sufficient clarity 
and to prescribe only the maximum punish- 
ment therefor, and to allow a very wide dis- 
cretion to the Judge in the matter of fixing 
the degree of punishment. 

With the solitary exception of Section 303, 
the same policy permeates Section 302 and 
some other sections of the Penal Code, where 
the maximum punishment is the death 
penalty. 

GD (a) No exhaustive enumeration of ag- 
gravating or mitigating- circumstances which 
should be considered when sentencing an 
offender, is possible. “The infinite variety of. 
cases and facets to each case would make 
general standards either meaningless ‘boiler 
plate’ or a statement of the obvious that no 
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Jury (Judge) would need.” (Referred to 
McGautha v. California, (1971) 402 US 183). 


(b) The impossibility of laying down stan- 
dards is at the very core of the criminal law 
as administered in India which invests the 
Judges with a very wide discretion in the 
matter of fixing the degree of punishment. 


(iii) The view taken by the plurality in 
Furman v. Georgia decided by the Supreme 
Court of the United States, to the effect, 
that a law which gives uncontrolled and un- 
guided discretion to the Jury (or the Judge) 
to choose arbitrarily between a sentence of 
death and imprisonment for a capital offence, 
violates the Eighth Amendment, is not ap- 
plicable in India. We do not have in our 
Constitution any provision like the Eighth 
Amendment, nor are we at liberty to apply 
the test of reasonableness with the freedom 
with which the Judges of the Supreme Court 
of America are accustomed to apply “the due 
process” clause. There are grave doubts 
about the expediency of transplanting wer 
tern experience in our country. Social con- 
ditions are different and so also the general 
intellectual level. Arguments which would 
be valid in respect of one area of the world 
may not hold good in respect of another 
area. 


(iv) (a) This discretion in the matter of 
sentence 1s to be exercised by the Judge 
judicially, after balancing all the aggravating 
and mitigating circumstances of the crime. 


(b) The discretion is liable to be corrected 
by superior courts. fhe exercise of judicial 
discretion on well-recognised principles is, in 
the final analysis, the safest possible. safe- 
guard for the accused. 


. In view of the above, it will be impossible 
to say that there would be at all any dis- 
crimination, since crime as crime may ap- 
pear to be superficially the same but the 
facts and. circumstances of a crime are 
widely different. Thus considered, the provi- 
sion in Section 302, Penal Code is not viola- 
tive of Article 14 of the Constitution on the 
ground that tt confers on the Judges an un 
guided and uncontrolled discretion in the 
matter of awarding capital punishment or im- 
prisonment for life. 


(v) (a) Relevant facts and circumstances 
impinging on the nature and circumstances 
of the crime can be brought before the 
Court at the preconviction stage, notwith- 
standing the fact that no formal procedure 
for producing evidence regarding such facts 
and circumstances had been specifically pro- 
vided. Where counsel addresses the Court 
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with regard to the character and standing of 
the accused, they are duly considered by the 
Court unless there is something in the evi- 
dence itself which belies him or the Public 
Prosecutor ‘challenges the facts. 


(b) It ig to be emphasised that in exer- 
cising its discretion to choose either of the 
two alternative sentences provided in Sec- 
tion 302, Penal Code, “the Court is principally 
concerned with the facts and circumstances 
Whether aggravating or mitigating, which 
are connected with the particular crime under 
inquiry, All such facts and circumstances 
are capable of being proved in accordance 
with the provisions of the Indian Evidence 
Act.in a trial regulated by the Cr. P. C. The 
trial does not come to an end until all the 
relevant facts are proved and the counsel on 
both sides have an opportunity to address 
the Court. The only thing that remains is 
for the Judge to decide on the guilt and 
punishment and that is what Sections 306 (2) 
and 309 (2), Cr. P. C. purport to provide for. 
These provisions are part of the procedure 
established by law and unless it is shown 
that they are invalid for any other reasons 
they must be regarded ag valid. No reasons 
are offered to show that they are constitu- 
tionally invalid and hence the death sentence 
imposed after trial in accordance with the 
procedure established by law is not wun- 
constitutional under Article 21.” 

(emphasis added). 


162. A study of the propositions set out 
above, will show that, in substance, the au- 
thority of none of them has been affected by 
the legislative changes since the decision in 
Jagmohan’s case. Of course, two of them 
require to be adjusted and attuned to the 
shift in fhe legislative policy. The first of 
those propsitions is No. (iv) (a) which postu- 
lates, that according to the then extant Code 
of Criminal Procedure both the alternative 
sentences provided in Section 302, Penal 
Code are normal sentences, and the Court 
can, therefore, after weighing the aggravat- 
ing and mitigating circumstances of the 
particular case, in its discretion, impose either 
of those sentences. This postulate has now 
been modified by Section 354 (3) which man- 
dates the Court convicting a person for an 
offence punishable with death or, in the 
alternative with imprisonment for life or im- 
prisonment for a term of years, not to im- 
pose the sentence of death on that person 
unless there are “special reasons” — to be 
recorded — for such sentence. The expres- 
sion “special reasons” in the context of this 
provision, obviously means “exceptional rea- 
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eons” founded on the exceptionally grave 
circumstances of the -particular case relating 
to the crime as well as the criminal. Thus, 


the legislative policy now writ large and 


clear on the face of Section 354 (3) is that on 
conviction for murder and other capital of- 
fences punishable in the alternative with 
death under the Penal Code, the ‘extreme 
penalty should be imposed only in extreme 
cases. | 

163. In this view we are in accord with 
the dictum of this Court in Balwant Singh 


v. State of Punjab, AIR 1976 SC 230 (231): 


(1976) 2. SCR 684, wherein the interpretation 
of Section 354 (3) first came up for consi- 
deration. After surveying the legislative 
background, one of us (Untwalia, J.) speak- 
ing for the Court, summed up the scope 
and implications of S. 354 (3), thus: 
“Under this provision the Court is requir- 
ed to state.the reasons for the sentence 
awarded and in the case of sentence of 
death, special reasons are required to be 
stated. It would thus be noticed that award- 
ing of the sentence other than the sentence 
of death is the general rule now and only 
special reasons, that is to say, special facts 
and circumstances in a given case, will 
warrant the passing of the death sentence. 
. It is unnecessary nor is it possible to make 
a catalogue of the special reasons which 
may justify the passing of the death sen- 
tence in a case.” 
While applying proposition (iv) (a), there- 
fore, the Court has to bear in mind this 
fundamental principle of policy embodied in 
Section 354 (3). ~ 


164. Another proposition. the applica- 
tion of which, to an extent, is affected by 
the legislative changes, is No. (v). In por- 
tion (a) of that proposition, it is said that 
circumstances impinging on the nature 
and circumstances of the crime can be 
brought on record before the pre-convic- 
tion stage. In portion (b), it is emphasis- 
ed that while making choice of the sen- 
tence under Section 302, Penal Code, the 
Court is principally concerned with the 
circumstances: connected with the parti- 
eular crime under inquiry. Now, Sec- 
tion 235 (2) provides for a bifurcated 
trial and specifically gives the accused 
person a right of pre-sentence hearing, at 
which stage, he can bring on record 
material or evidence, which may not be 
strictly. relevant to or connected with 
the particular crime under inquiry, but 
nevertheless, have,. consistently with the 
policy underlined in Section. 354 (3), a 
bearing -on the choice of sentence. The 


Bachan Singh v. State of Punjab 


‘society at large, the court 


A. LR. 
present legislative policy discernible; 
from Section 235 (2) read with Sec. 354 
(3) is that in fixing the degree of punish-| © 
ment or making the choice of sentence 
for various offences, including one under 
Section 302, Penal Code, the Court 
should not confine its consideration 
“principally” or merely to the circum- 
stances connected with particular crime, 
but also give due consideration to the cir- 
cumstances of the criminal. 


165. Attuned to the legislative policy 
delineated in Sections 354 (3) and 235 (2), 
propositions (iv) (a) and (v) (b) in Jag- 
mohan, shall have to be recast and may 
be stated as below: - 

(a) The normal rule is that the offence 
of murder shall be punished with the 
sentence of life imprisonment. The court 
can depart from that rule and impose the 
sentence of death only if there are spe- 
cial reasons for doing so. Such reasons 
must be recorded in writing before im- 
posing the death sentence, 


(b) While considering the question’ of 
sentence to be imposed for the offence of 
murder under Section 302 Penal Code; 
the court must have regard to every rele- 
vant circumstance relating to the crime 
as well as the criminal. If the court finds, 
but not otherwise, that the offence is of 
an exceptionally depraved and heinous 
character and constitutes, on account of 
its design and the manner of its execu- . 
tion, a source of grave danger to the 
may impose 
the death sentence. _ o 

166. The soundness or application of 
the other propositiong in Jagmohan, and 
the premises on which they rest, are not 
affected in any way by the legislative 
changes since effected. On the contrary, 
these changes reinforce the reasons given 
in Jagmohan, for holding that the im- 
pugned provisions of the Penal Code and 
the Criminal Procedure Code do not of- 
fend Articles 14 and 21 of the Constitu- 
tion. Now, Parliament has in Sec. 354 (3) 
given a broad and clear guideline which 
is to serve the purpose of lodestar to the 
court in the exercise of its sentencing 
discretion. Parliament has advisedly not | 
restricted this sentencing discretion fur- 
ther, as, in its legislative judgment, it is 
neither possible nor desirable to do so. 
Parliament could not but be aware that 
since the Amending Act 26 of 1955, death 


“penalty has been imposed by courts on 
‘an extremely small 


, percentage of per- 
sons convicted of murder — a fact which 
demonstrates that courts have generally 
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exercised their discretion in inflicting. 
this extreme penalty with great circum- 
spection, caution and restraint. Cognizant 
of the past experience of the administra- 
tion of death penalty in India, Parlia- 
ment, in its wisdom thought it best and 
safe to leave the imposition of this gra- 
vest punishment in pravest cases of mur- 
der, to the judicial discretion of the 
courts which are manned by persons of 
reason, experience and standing in the 
profession. The exercise of this sentenc- 
ing discretion cannot be said to be un- 
trammelled and unguided. It is exercised 
judicially in accordance with well-re- 
cognised principles crystallised by judi- 
cial decisions, directed along the broad 
contours of legislative policy towards the 
signposts enacted in Section 354 (3), 

167. The new Section 235 (2) adds to 
the number of several other safeguards 
which were embodied in the Criminal 
Procedure Code of 1898 . and have been 
re-enacted in the Code of 1973. Then, the 
errors in the exercise of this guided judi- 
cial discretion are liable to be corrected 
by the superior courts. The procedure 
provided in Criminal Procedure Code for 
tmposing capital punishment for murder 
and some other capital crimes under the 
Penal Code cannot, by any reckoning, be 
said to be unfair, unreasonable and un- 
just. Nor can it be said that this sentenc- 
ing discretion, with which the courts are 
invested, amounts to delegation of its 
power of legislation by Parliament. The 
argument to that effect is entirely mis- 
conceived. We would, therefore, re-affirm 
the view taken by this Court in Jag- 
mohan, and hold that the impugned pro- 
visions do not violate Articles 14, 19 and 
21 of the Constitution. 

168. Now, remains the question 
whether this Court can lay down 
standards or norms restricting the area 
of the imposition of death penalty to a 
narrow category of murders. 

169. Dr. Chitale contends that ie 
wide observations in Jagmohan as 
to: the impossibility of laying down 
standards or norms in the matter of 
sentencing are too sweeping. It is sub- 
mitted that soon after the decision in 
Furman, several States U. S. A. 
amended their penal stat and brought 
them in conformity with the require- 
ments of Furman. Support has also been 
sought for this argument from Greg v: 
Georgia wherein the Supreme Court of 


the United States held that the concerns 


expressed in Furman decision that death 
penalty may. not be imposed in as arbit- 
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rary or caprıcious manner could be met 
by a carefully drafted statute ensuring 
that the sentencing authority was given 
adequate guidance and information for 
determining the appropriate sentence, a 
bifurcated sentencing proceeding being- 
preferable as a general proposition. 

170. If by “laying down standards”, it 
is meant that ‘murder’ should be cate- 
gorised beforehand according to the de- 
gree of its culpability and all the aggra- 
vating and mitigating circumstances 
should be exhaustively and rigidly en- 
umerated so as to exclude all free-play of 
discretion, the argument merits reļec- 
tion. 

171, As pointed out in Jagmohan, such 
“standardisation” is well-nigh impossible. 

172. Firstly, there is little agreement 
among penologists and jurists as to what 
information about the crime and crimi- 
nal is relevant and what is not relevant 
for fixing the dose of punishment for a 
person convicted of a particular offence. 
According to Cessare Beccaria, who is 
supposed to be the intellectual progenitor 
of today’s fixed sentencing movement. 
‘crimes are only to be measured by the 
injury done to society’. But the 20th 
Century sociologists do not wholly agree 
with this view. In the opinion of Von 
Hirsch, the “seriousness of a crime de- 
pends both on the harm done (or risked) 
by the.act and degree of the actor’s 
culpability”, But how is the degree of 
that culpability to be measured ? Can any 
thermometer be devised to measure its 
degree ? This is very baffling, difficult and 
intricate problem. 

173. Secondly, criminal cases do not 
fall into set-behavioristic patterns. Even 
within a single-category offence there are 
infinite, unpredictable and unforeseeable 
variations. No two cases are exactly 
identical. There. are countless permuta- 
tions and combinations which are beyond 
the anticipatory capacity of the human 
calculus. Each case presents its own dis- 
tinctive features, its peculiar combina- 
tions of events and its unique configura- 
tion of facts. “Simply in terms of blame- 
worthiness or desert criminal cases are 
different from one another in ways that 
legislatures cannot anticipate, and limi- 
tations of language prevent the precise 
description of differences that can be 
anticipated”.* This is particularly true of 
murder. “There is probably no offence’. 
observed Sir Ernest Gowers, Chairman _ 
of the Royal Commission, “that varies so 


*Messinger and Bittner, 
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widely both in character and in moral 
guilt as that which falls within the legal 
definition of murder”, The futility ` of 
attempting to lay down exhaustive 
standards was demonstrated by this 
Court in Jagmohan by citing the instance 
of the Model Penal Code which was pre- 
sented to the American Supreme Court in 
- Me Goutha. 


174. Thirdly, a standardisation of the 
sentencing process which leaves. little 
room for judicial discretion to take ac- 
count of variations in culpability within 


single-offence category ceases to be judi- . 


cial. It tends to sacrifice Justice at the 


altar of blind uniformity. Indeed, thera. 


is a real danger of such. mechanical 
standardisation degenerating into a bed of 
Procrustean cruelty. 


175. Fourthly, standardisation or sen- 
tencing discretion is a policy matter 
which belongs to the sphere of legislation. 
When Parliament as a matter of sound 
legislative policy, did not deliberately 
restrict, control or standardise the 
sentencing discretion any further than 
that is encompassed by the broad con- 
tours delineated in Section 354 (3), the 
Court would not by over-leaping its 


bounds rush to do what Parliament, in its 


wisdom, warily did not do, 


176. We must leave unto the Iegis- 
Iature, the things that are Legislature’s, 
“The highest judicial duty is to recognise 
the limits on judicial power and to per- 
mit the democratic processes to deal 
with matters falling outside of those 
limits.” As Judges, we have to resist the 
temptation to substitute our own value 
choices for the will of the people. Since 
substituted judicial ‘made-to-order’ 
standards, howsoever painstakingly made, 
do not bear the people’s imprimatur, they 
may not have the same authenticity and 
efficacy as the silent zones and green 
belts designedly marked out and left 
open by Parliament in its legislative 
planning for fair-play of judicial discre- 
tion to take care of the variable, unm- 
predictable circumstances of the indivi- 
dual cases, relevant to individualised 
sentencing. When Judges, acting indivi- 
dually or collectively, in their benign 
anxiety to do what they think is moral- 
ly good for the people, take upon them- 
selves the responsibility of setting down 
social norms of conduct, there is every 
danger, despite their effort to make a 
rational guess of the notions of right and 
wrong prevailing in the community aft 
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darge and despite their intention to abide 


by the dictates of mere reason, that they 
might write their own peculiar view 
or personal predilection into the law, 
sincerely mistaking that changeling for 
what they perceive to be the Community 
ethic, The perception of ‘community’ 
standards or ethics may very from 
Judge to Judge, In this sensitive, highly 
controversial area of death penalty, with 
all its complexity, vast implications and 
manifold ramifications, even all the 
Judges sitting cloistered in this Court and 
acting unanimously, cannot assume the 
role which properly belongs to the cho- 
sen representatives of the people in 
Parliament, particularly when Judges 
have no divining rod to divine accurate- 
ly the will of the people, In Furman, the 
Hon’ble Judges claimed to articulate the 
contemporary standards of morality 
among the American people. But speak- 
ing through public referenda, Gallup 
polls and the state legislatures, the 
American people sharply rebuffed them. 
We must draw a lesson from the same. 


177. What the learned Chief Justice, 
who is amongst us in this case, has said 
recently in Gurbaksh Singh Sibbia v, 
State of Punjab Criminal Appeals Nos. 
335 etc. of 1977 and 81 and 82 of 1978, 
in the- context of laying down standards 
In the discretionary area of anticipatory 


. bail, comes in as a timely reminder. In 


principle, these observations aptly apply 
to the disirability and feasibility of lay- 
ing down standards in the area of sentenc- 
ing discretion, also. Let us therefore, hark 
to the same: 


“Generalisations on matters which rest 
on discretion and the attempt to discover 
formulae of universal application when 
facts are bound to differ from case to case 
frustrate the very purpose of con- 
ferring discretion. No two cases are alike 
on facts and therefore, Courts have to be 
allowed a little free play in the joints 
if the conferment of discretionary power 
is to be meaningful. There is no risk in- 
volved in entrusting a wide discretion to 
the Court of Session and the High Court 
in granting anticipatory bail because, 
firstly, these are higher courts manned 
by experienced persons, secondly, their 
orders are not final but are open to ap- 
pellate or revisional scrutiny and above 
all because, discretion has always to be- 


‘exercised by courts judicially and not ac- 


cording to whim, caprice or fancy. On 
the other hand; there is a risk in fore- 
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closing categories of cases in which anti- 
cipatory bail may be allowed because 
life throws up unforeseen possibilities 
and offers new challenges. Judicial dis- 
cretion has to be free enough to be able 
to take these possibilities in its stride 
and to meet these challenges. While deal- 
ing with the necessity for preserving 
judicial discretion unhampered by rules 
of general application, Earl Loreburn 
-L. C. said in Hyman v. Rose 1912 AC 623: 


“I desire in the first instance to point 
out that the discretion given by the sec- 
tion is very wide...... Now it seems to 
me that when the Act is so express to 
provide a wide discretion,......... it is not 
advisable to lay down any rigid rules for 
guiding that discretion. I do not doubt 
that the rules enunciated by the Master 
of the Rolls in the present case are use- 
ful maxims in general, and that in gene- 
Tal they reflect the point of view from 
which judges would regard an applica- 
Gon for relief. But I think it ought to be 
distinctly understood that there may be 
eases in which any or all of them may be 
disregarded. If it were otherwise, the 
free discretion given by the statute would 
be fettered by limitations which have 
nowhere been enacted. It is one thing to 
decide what is the true meaning of the 
Tanguage contained in an Act of Parlia- 
ment. It is quite a different thing to 
place conditions upon a free discretion 
entrusted by statute to the Court where 
the conditions are not based upon statu- 
fory enactment at all. It is not safe, I 
think, to say that the Court must and 
will always insist upon certain things 
when the Act does not require them, and 
the facts of some unforeseen case may 
make the Court wish it had kept a free 
hand.” 


‘Judges have to decide cases as they 
come before. them, mindful of the need to 
keep passions and prejudices out of their 
decisions. And it will be strange if, by 
employing judicial artifices and techni- 
ques, we cut down the discretion so wise- 
Iy conferred upon the Courts, by devis- 
ing a formula which will confine the 
power to grant anticipatory bail within 
a strait-jacket. While laying down cast- 
iron rules in a matter like granting 
anticipatory bail, as the High Court has 
done, it is apt to be overlooked that even 
Judges can have but an imperfect aware- 
ness of the needs of new situations. 
Life is never static and every situation 
has to be assessed in the context of 
emerging concerns as and when it arises, 
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Therefore, even if we were to frame a 
‘Code for the grant of anticipatory bail’, 
which really is the business of the legis- 
lature, it can at best furnish broad guide- 
lines and cannot compel blind adherence.” 

178, From what has been extracted 
above, it is clear that this Court, should 
not venture to formulate rigid standards 
in an area in which the Legislature so 


‘warily treads. Only broad guidelines con- 


sistent with the policy indicated by the 
Legislature in Section 354 (3) can be laid 
down. Before we come to this aspect 
of the matter, it will be fair to notice 
briefly the decisions of the Supreme 
Court of U. S. A. in Gregg v., Georgia 
and companion cases, 

179. Soon after the decision in Fur- 
man, the Georgia Legislature amended its 
statutory scheme. The amended statute 
retains the death penalty for six cate- 
gories of crime: murder, kidnapping for 
ransom or where victim is harmed, arm- 
ed robbery, rape, treason, and aircraft 
hijacking. The statutory aggravating cir- 
cumstances, the existence of any of 
which may justify the imposition of the 
extreme penalty of death, as provided in 
that statute, are: 

*(1). The offence of murder, rape , arm- 
ed robbery, or kidnapping was com- 
mitted by a person with a prior record 
of conviction for a capital felony, (or the 
offence of murder was committed by a 
person who has a substantial history of 
serious assaultive criminal convictions). 


(2). The offence of murder, rape armed 
robbery, or kidnapping was committed 
while the offender was engaged in the 
commission of another capital felony, 
or aggravated battery, or the offense of 
murder was committed while the offender 
was engaged in the commission of burg- 
lary or arson in the first degree, 

(3), The offender by his act of murder, 
armed robbery, or kidnapping knowingly 
created a great risk of death to more than 
one person in a public: place by means 
of a weapon or device which would nor- 
mally be hazardous to the lives of more 
than one person, 

(4). The offender committed the offenca 
of murder for himself or another, for the 
purpose of receiving money or any other 
thing of monetary value. 

(6). The offender caused or directed an- 
other to commit murder or committed 
murder as an agent or employee of an- 
other person. 

(7). The offence of murder, rape, arm- 
was out- 
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rageously or wantonly vile, horrible or 


inhuman in that it involved torture, de- 


pravity of mind, or an aggravated. bat- 
tery.to the victim. 

(8). The offence of murder was com- 
mitted against any peace officer, correc- 
tions employee or fireman while engaged 
in the performance of his official duties. 


(9). The offence of murder was com- 
mitted by a person in, or who has escap- 
ed from, the lawful confinement. 

(10). The murder was committed for 
the purpose of avoiding, interfering 
with, or preventing a lawful arrest or 
custody in a place of lawful confinement, 
of himself or another.” 


180. The Supreme Court of Georgia 
in Arnold v. State, (1976) 236 Ga 534, 540, 
224 SE 2d 386, 391 held unconstitutional 
the portion (within brackets) of the first 
circumstance encompassing persons who 
have a “substantial history of serious as- 
saultive criminal convictions” but did not 
set clear and objective standards. 


181. The amended statute, also, pro- 
vided for a bifurcated trial and a pre- 
sentence hearing. It also provides for an 
automatic appeal of - death sentence to 
the Supreme Court of Georgia, which 
may or may not affirm the death sentence. 
The appellate court is also required to in- 
clude reference to similar. cases that the 
court considered. 


182. The defendant {accused) in that 
case was convicted of two counts of arm- 
ed robbery and two counts of murder. 
The accused had committed the murders 
for the purpose of receiving money and 
an automobile of one of the victims. 
After reviewing the trial record, the 
Georgia Supreme Court affirmed the con- 
victions and the imposition of death 
sentences for murder, only. The consti- 
tutional validity of the amended statu- 


tory scheme of Georgia was challenged. 


before the Supreme Court of U. S. A. on 
the ground that the imposition of the 
death penalty for the crime of .murder 
under the Georgia statute violated the 
prohibition against the infliction of cruel 
and unusual punishment under the Eighth 
and Fourteenth Amendments. 


183. Likewise, in the companion case 
Proffitt v. Florida (1976) 428 US 242: 49 
L Ed 2d 913, the Florida Legislature ad- 
opted new statutes that authorise the im- 
position of the death penalty on those 
convicted of first-degree murders. Under 
the new Florida statutes, if a defen- 


dant (accused) is ‘found guilty.of first- 
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degree murder, a separate pre-sentence 
hearing is held before the jury where 
arguments may be presented and where 
any evidence deemed relevant to sentenc- 
ing . may be admitted and must include 
matters relating to eight aggravating and 
seven mitigating circumstances specified 
in the statutes, the jury is directed to 
weigh such circumstances and return an 
advisory verdict as to the sentence. The 
actual sentence is, however, determined 
by the trial judge, who is also directed to 
weigh the statutory aggravating . and 
mitigating circumstances, If a death 
sentence is imposed, the trial court must 
set forth in writing its fact findings that 
sufficient statutory aggravating circum- 
stances exist. and are not outweighed by 
statutory mitigating circumstances. Just 
as in the Georgia statute. a death 
sentence is to be automatically reviewed 
by the Supreme Court of Florida. Under 
this new statutory scheme, the Florida 
Court found Proffitt (defendant) guilty of 
first-degree murder and sentenced him te 
death on the finding that these aggravat- 
ing circumstances were established: 


“(1) The murder was premeditated and 
occurred in the course of a felony | 
(burglary); 

(2) the defendant had the propensity 
to commit murder: 

(3) the murder was especially heinous, 
atrocious, and cruel: and 

(4) the defendant knowingly, through 
his intentional act, had created a great 
risk of serious bodily harm and death to 
many persons.” 


The trial judge also found specifically 
that none of the statutory mitigating ctr- 
cumstances existed. The Supreme Court 
of Florida affirmed the death sentence, 
Before. the Supreme Court of U. S. A. 
the constitutional validity of the imposi- 
tion of death penalty for the crime of 
murder under the Florida statutes was 
challenged on the same ground as in 
Gregg v. Georgia. The Supreme Court of 
U. 5. A. in both the aforesaid cases nega- 
tived the challenge to the . statutes and 
upheld their validity. 


184. It may be recalled that in Fur 
man, that Court had held that if clear, 
definite and articulate standards channel- 
ing the sentencing discretion for imposi- 
tion of the death penalty are not laid 
down in a statute, it would ` violate the 
Eighth and Fourteenth Amendments. Tt 
may be noted that the aggravating cir- 
cumstance No. (7).is couched in a very 
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wide and elastic language. The expres- 
sions “outrageously or wantonly vile”, 
“horrible or inhuman” employed therein 
are of the widest amplitude and give this 
aggravating circumstance the character 
of an omnibus clause. Likewise, in the 
Florida statute, the scope of the words 
“especially heinous, atrocious and cruel” 
was equally large and imprecise. 


185. It can be seriously questioned 
whether these extremely elastic standards 
really exclude the uncontrolled exercise 
of sentencing discretion so as to meet the 
requirements of Furman. 


186. In Gregg v. Georgia, the peti- 
tioner attacked the seventh statutory 
aggravating circumstance which autho- 
rises imposition of the death penalty if 
the murder was “outrageously, or 
wantonly vile, horrible or inhuman” on 
the ground that it was so broad that 
capital punishment could be imposed by 
its application in any murder case. 
Stewart, J., speaking for himself and for 
Powell and Stevens, JJ., got over this 
attack, in three ways: 


Firstly, by reading down the concerns 
expressed in Furman. In this connection, 
Stewart, J. said, all that Furman man- 
dates is that discretion in so grave a 
matter must be suitably directed “so as. 
to minimize the risk of wholly arbitrary 
and capricious action”. 
may say so with respect, an admission of 
the fact that a considerable range of 
sentencing discretion has perforce to be 
left with the sentencing body to be ex- 
ercised by it according to its own good 
sense and reason: and that no standards 
howsoever meticulously drafted can 
totally exclude scope for arbitrary and 
capricious action. 

The second reason given to parry this 
‘attack was of a general nature. It was 
observed : 


“As a general proposition these con- 
cerns (expressed in Furman) are best 
met by a system that provides for a 
bifurcated proceeding at which the 
sentencing authority is apprised of the 
information relevant to the imposition of 
sentence and provided with standards to 
guide its use of the information.” 

The third course adopted to foil the 
attack was: l 

“It is, of course, arguable that any 
murder involves depravity of mind or an 
aggravated battery. But this language 
need not be construed in this way, and 
there is no reason to assume that- the 
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Supreme Court of Georgia will. adopt 
such an open-ended construction,” 

187. White, J.. with whom the Chief 
Justice and Rehnquist, J. joined, negativ- 
ed the charge of these standards being 
vague and incomplete, with these obser- 
vations: 


“The argument is considerably over- 
The Georgia Legislature has 
plainly made an effort to guide the jury 

in the exercise of its discretion, while at 
le same time permitting the jury to dis- 
pense mercy on the basis of factors toe 
intangible to write into a statute, and I 
cannot accept the naked assertion that the 
effort is bound to fail. As the types of- 
murders for which the death penalty may 
be imposed became more narrowly de- 
fined and are limited to those which are. 
particularly serious or for which the 
death penalty is particularly appropriate 
as they are in Georgia by reason of the 
aggravating circumstance requirement, 
it becomes reasonable to expect...... that 
Georgia’s current. system would escape 
the infirmities which invalidated its pre- 
vious system under Furman...... Indeed, 
if the Georgia Supreme Court properly 
performs the task assigned to it under 
the Georgia statutes, death sentences...... 
imposed wantonly or freakishly for any 
giver category of. crime will be set aside.” 

188. Similarly, in Proffitt v. Florida, it 
was contended that the enumerated 
agpravating and mitigating circumstances 


‘in the Florida statute are so vague and 


so broad that virtually “any capital de- 
fendant becomes a candidate for the` 
In particular, the peti- 
tioner attacked the eighth and third 
statutory aggravating circumstances | 
which authorise the death penalty to be 
imposed if the crime is “éspecially hein- 
ous, atrocious, or cruel” or if “the defen- 
dant knowingly created a great risk of 
death to many persons”. 

189. Agreeing with the Supreme Court 
of Florida, the Supreme Court of U. S. A. 
recognised that “while it is arguable 
that all killings are atrocious, still we be- 
lieve that the Legislature intended some- 
thing especially heinous, atrocious, or ~ 
cruel” when it authorise the death penal- 
ty. for first-degree murder. As a con- 
sequence, the Court has indicated that 
the eighth statutory provision is directed 
only at “the conscienceless or pitiless 
crime which is BnneCeeSe Ty tortuous to 
the victim”. 

190, ic agbease te as thee an Gras: 
Georgia and the companion . cases, the. 
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Supreme Court of U. §, A. was obliged 
to read down the requirements of Fur- 
man and to accept these broadly worded, 
Toose-ended and not-all-inclusive 
*standards’ because in the area of sentenc- 
ing discretion, if it was to’ retain its 
fudicial character, exhaustive standardisa- 
tion or perfect regulation was nejther 
feasible nor desirable. 


191.. Moreover, over-standardisation of 
the sentencing process tends to defeat its 
very purpose, and may actually pinauce 
opposite results. 

192. Messinger and Bittner highlight 
this danger, by taking inter alia, the ex- 
ample of the guided-discretion capital 
punishment statutes favoured by the 
Supreme Court in Gregg v. Georgia and 
its companion cases, as follows; 

A defendant convicted of capital mur- 
der might wish to make the following 
speech to the jury about to consider 
whether capital punishment should be 
imposed : 

"I am deeply sorry for my crime 
which I recognize was about as bad as 
any that can be imagined. I did, in fact, 
go to the police station shortly after tha 
killing to surrender and make a full con- 
fession. Although I have done some terri- 
ble things in my life you may wish to 
know, before deciding whether I should 
live or die, that I have also done some 
good. I once risked my life in com- 
bat to save five comrades — an action 


for which I was awarded the Silver Star 


— and for the last 10 years I have 
personally cared for my invalid mother 
while supporting 5 younger brothers. and 
sisters.” : 

The mitigating factors listed in today’s 
capital punishment statutes are some- 
times quite general, but none that I have 
seen in any statute would permit a jury 
fo consider any of the circumstances 
mentioned in this defendant’s speech (or, 
for that matter any other evidence of pre- 
crime remorse). Apparently the Florida 
statute upheld. in Proffitt v. Florida 
would not: yet the Supreme Court 
plurality, seemingly oblivious fo the 


- statutes, limitations declared in a com- 


panion case, ‘A’ jury must be allowed ‘to 
consider on the basis of ail relevant evi- 
dence not only why a death sentence 
should be imposed, but also why it should 


not be imposed. (Jurek v. Texas), (1976) 
498 US 262, 271. 
193. Critically examined, it is clear 


that the decisions in Greg v. Georgia and 
fs companion cases demonstrate the 


Bachan Singh v. State of Punjab 


A.L E. 


truth of what we have said earifer, that 
it is neither practicable nor desirable to 
imprison the sentencing discretion of a 
fudge or jury in the strait-jacket of ex- 
haustive and rigid standards, Neverthe- 
less, these decisions do show that it is 
not impossible to lay down broad guide- 
lines as distinguished from ironcased 
standards, which will minimise the risk 
of arbitrary imposition of death penalty 
for murder and some other offences 
under the Penal Code. 


194. This takes us to the question of 
indicating the broad criteria which should 
guide the Courts in the matter of sentenc- 
ing a person convicted of murder under 
Section 302, Penal Code, Before we em- 
bark on this task, it will be proper to re- 
mind ourselves, again that “while we 
have an obligation to ensure that the con- 
stitutional bounds are not over-reach- 
ed, we may not act as fudges as we 
might as legislatures,’™ 


195. In Jagmohan, this Court had held 
that this sentencing discretion is to be 
exercised fudicially on well-recognised 
principles, after balancing all the aggra- 
vating and mitigating circumstances of 
the crime. By “well-recognised princi- 
piles” the Court obviously meant the 
principles crystallised by fudicial deci- 
sions illustrating as to what were regard- 
ed as aggravating or mitigating cir- 
cumstances in those cases. The legislative 
changes since Jagmohan — as we have 
discussed already — do not have the ef- 
fect of abrogating or nullifying those 
principles. The only effect is 
that the application of those 
principles is now to be guided by the 
paramount beacons of legislative policy 
discernible from Sections 354 (3) and 235 
(2), namely: (1) The extreme penalty 
can be inflicted only in gravest cases of 
extreme culpability: (2) In making choice 
of the sentence, in addition to the cir- 
cumstances of the offence, due regard 
must be paid to the circumstances of the 
offender also. 


196, We will first notice some of the 
aggravating circurnstances which, in the 
absence of any mitigating circumstances, 
have been regarded as an indication for 
{imposition of the extreme penalty, 


197. Pre-planned, calculated, cold- - 
blooded murder has always been regard- 
ed as one of an aggravated kind. In Jag- 
mohan, it was reiterated by this Court 
that if a murder is “diabolically conceiv- 
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ed and cruelly executed”, it would justi- 
fy the imposition of the death penalty on 
the murderer. The same principle was 
substantially reiterated by V. R. Krishna 
Iyer, J., speaking for the Bench, in 
Ediga Anamma, in these terms: 

‘The weapons used and the manner of 
their use, the horrendous features of the 
crime and hapless, helpless state of the 
victim, and the like, steel the heart of 
the law for a sterner sentence,” 

198. It may be noted that this indi- 
cator for imposing the death sentence 
was crystallised in that case after paying 
due regard to the shift in legislative 
policy embodied in Section 354 (3) of the 
Code of Criminal Procedure, 1973, al- 
though on the date of that decision 
(February 11, 1974), this provision had 
not come into force. In Paras Ram’s case, 
also, to which a reference has been 
made earlier, it was emphatically stated 
that a person who in a fit of anti-social 
piety commits “bloodcurdling butchery” 
of his child, fully deserves to be punish- 
ed with death. In Rajendra Prasad, how- 
ever, the majority (of 2:1) has complete- 
ly reversed the view that had been taken 
in Ediga Anamma regarding the applica- 
tion of Section 354 (3) on this point. Ac- 
cording to it, after the enactment of Sec- 
tion 354 (3), ‘murder most foul’ is not 
the test. The shocking nature of the 
crime or the number of murders commit- 
ted is also not the criterion. It was said 
that the focus has now completely shift- 
ed from the crime to the criminal. “Spe- 
cial reasons” necessary for imposing 
death penalty “must relate not to the 
crime as such but to the criminal”. 


189. With great respect, we find our- 
selves unable to agree to this enuncia- 
tion. As we read Sections 354 (3) and 235 
(2) and other related provisions of the 
Code of 1973, it is quite clear to us that 
_|for making the choice of punishment or 

for ascertaining the existence or ab- 
sence of “special reasons” in that con- 
text, the Court must pay due regard both 
to the crime and the criminal What is 
the relative weight to be given to the 
aggravating and mitigating factors, de- 
pends on the facts and circumstances of 
the particular case. More often than not, 
these two aspects are so intertwined that 
it is difficult to give a separate treatment 
to each of them. This is so because ‘style 
is the man’. In many. cases, the extreme- 
ly cruel or beastly manner of the com- 
mission of murder is itself a demonstrat- 
ed index of the depraved character of 
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the perpetrator. That is why, it is not 
desirable to consider the circumstances 
of the crime and the circumstances of the 
criminal in two separate water-tight com- 
partments. In a sense, to kill is to 
cruel and therefore all murders are cruel. 
But such cruelty may vary in its de- 
gree of culpability. And it is only when 
the culpability assumes the proportion of 
extreme depravity that “special reasons” 
can legitimately be said to exist. 

200. Drawing upon the penal statutes 
of the States in U. S.A, framed after 
Furman v, Georgia, in general, and 
clauses 2 (a) (b), (c) and (d) of the 
Indian Penal Code (Amendment) Bill 
passed in 1978 by the Rajya Sabha, in 
particular, Dr, Chitale has suggested 
these “aggravating circumstances”: 

“Aggravating circumstances: A Court 
may, however, in the following cases im- 
Pe pare et cer Gecen E 

on: 

(a) if the murder has been committed 
after previous planning and involves ex- 
treme brutality; or 

(b) if the murder involves excéptional 
depravity; or 
_ (c) if the murder is of a member of any 
of the armed forces of the Union or of 
a member of any police force or of any 
public servant and was committed — 

(i) while such member or public ser- 
vant was on duty; or l 

(ii) in consequence of anything done or 
attempted to be done by such member 
or public servant in the lawful discharge 
of his duty as such member or public 
servant whether at the time of murder he 
was such member or public servant, as 
the case may be, or had ceased to be 
such member or public servant: or 

(d) if the murder is of a person whe 
had acted in the lawful discharge of his 
duty under Section 43 of the Code of 
Criminal Procedure, 1973, or who had 
rendered assistance to a Magistrate or a 
police officer demanding his aid or re- 
quiring his assistance under Section 37 
and Section 129 of the said Code.” 

201, Stated broadly, there can be no 
objection to the acceptance of these indi- 
cators but as we have indicated al- > 
ready, we would prefer not to fetter judi- 
cial discretion by attempting to make 
an exhaustive enumeration one way or 
the other. : 

202. In Rajendra Prasad, the majority 
said: “It is constitutionally permissible to 
swing a criminal out of corporeal ex- 
istence only if the security of State and 
society, public order and the interests. of 
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the general public compel that course ‘as 
provided in Article 19 (2) to (6).” Our ob- 
jection is only to the word “only”. 
While it may ‘be conceded that a murder 
which directly threatens, or has an ex- 
treme potentiality to harm or endanger 
the security of State and sociéty, public 
order and the interests of the: general 
public, may provide “special reasons” to 
justify the imposition. of the extreme 
penalty on the person convicted of sich 
a heinous murder, it is not possible to 
agree that imposition of death penalty on 
murderers who do not fall within this 
narrow category is constitutionally im- 
permissible. We have discussed and held 
above that the impugned provisions in 
Section 302, Penal Code, being reasonable 
and in the general public interest, do 
not offend Article 19, or its ‘ethos’: nor 
do they in any manner violate Arti- 
cles 21 and 14. All the reasons given by 
us for upholding the validity of Sec. 302, 
Penal Code, fully apply to the case of 
Section 354 (3), Code of Criminal Proce- 
dure, also. The same criticism applies to 
the view taken in Bishnu Deo Shaw v. 
State of West Bengal, (1979) 3 SCC 714, 
which follows the dictum in Rajendra 
Prasad (ibid). 

203. In several countries which have 
retained death penalty, pre-planned mur- 
der for monetary gain, or by an assassin 
hired for monetary reward is, also, con- 
sidered a capital offence of the first de- 
gree which, in the absence of any 
ameliorating circumstances, is punishable 
with death. Such rigid categorisation 
would dangerously overlap the domain of 
legislative policy. It may necessitate, as 
' it were, a redefinition of ‘murder’ or its 
further classification. Then, in some deci- 
sions, murder by fire-arm, or an auto- 
matic projectile or bomb, or like weapon, 
the use of which creates a high simul-. 
taneous risk of death or injury to more 
than one person, has also been treated as 
an aggravated type of offence. No ex- 
haustive enumeration of aggravating cir- 
cumstances is possible. But this much 
can be said that in order to qualify for 
inclusion in the category of “aggravating 
circumstances” which may form the basis 
of ‘special reasons’ in Section 354 (3), 
circumstance found on the facts of a 
particular case, must evidence aggrava- 
tion of an abnormal or special degree. 


204, Dr. Chitaley has- aes these 
mitigating factors: . 
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“Mitigating elca notans: — In’ the 
exercise. of its. discretion in. the above 


` cases, the Court shall take. into account 


the following circumstances :- me 


, (1) That the . offence ` ` was ‘committed 
ander the influence òf extreme mental 


or emotional disturbance, 


(2) The: age of the. accused. It the ac 
cused is young or old, he™ shall not ba 
sentenced to death. ` ee, 

(3) The probability that the accused 
would not commit criminal acts of vio- 
lence as would constitute. a _ continuing 
threat to society. l 

(4) The probability that the accused 
can be reformed and rehabilitated. The 
State shall by evidence prove -that the 
accused does not satisfy the conditions 3 
and 4 above. 


(5) That in the facts and circumstances 
of the case the accused believed that 
he was morally justified in committing 
the offence. 

(6) That the accused acted under the 
duress: or domination of another person. 

(7) That the condition of the accused 
showed that he was mentally defective 
and that the said defect impaired his 
capacity to appreciate the criminality of 
his conduct.” 

205. We will do no more than to say 
that these are undoubtedly relevant cir- 
ctrmstances and. must be given preat 
weight in the determination of sentence, 
Some of these factors like extreme 
youth can instead be of compelling im- 
portance. In several States of India, 
there are in force special enactments, ac- 
cording to which a ‘child’ that is, ‘a 
person who at the date of murder was 
less than 16 years of age’, cannot be 
tried, convicted and sentenced to death 
or imprisonment for life for murder, nor 
dealt with according to the same criminal 
procedure as an adult. The special Acts 
provide for a reformatory procedure for 
such juvenile offenders or children. 

206. According to some Indian deci- 
sions, the post-murder remorse, penitence 
or repentence by the murderer ‘is not 
a factor which may induce the Court to 
pass the lesser penalty (e. g. Mominuddin 
Sardar), AIR 1935 Cal 591. But those deci- 
sions can no longer be held to be good 
law in view of -the current penological 
trends and the sentencing policy outlined 
in Sections .235 (2) and 354 (3). We have 
already extracted the views of Messinger 


-and Bittner (ibid). which are in point.- 


(Contd: on lást page of. Monthly Subject Index only for. Durpose. of giving Somare: 
judgment in June Monthly Part), 
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207, There are "humerous other cir 


cumstances justifying the passing of the 


üghter sentence; as there -are countervail- 
mg - circumstances of - aggravation, “We 
cannot obviously feed into” a 
computer ‘all’ such. situations since they 


are astrological imponderables . in. an im- 


perfect’ and ‘undulating society.” Nonethe- 
less, it cannot be over-emphasised that 
the scope and concept of mitigating fac- 
tors in the area of death penalty must 
receive a liberal and expansive construc- 
tion by.the courts in accord with the 
sentencing policy writ large in Sec- 


tion 354 (3). Judges should never be blood+. 


thirsty.. Hanging of murderers has never 
been too ‘good for them. Facts and figures 
albeit incomplete, furnished by the 
Union of India, show that in the past 
Courts have inflicted the extreme penal- 
ty with extreme infrequency — a fact 
which attests to the caution and compas- 
sion which they have always brought to 
bear on the exercise of their sentencing 
discretion in so grave a matter. It i5, 
therefore, imperative to voice the con- 
cern that courts, aided by the broad 
illustrative guidelines indicated by us, 
will discharge the onerous function with 
evermore scrupulous caré and humane 
concern, directed along the highroad of 
legislative policy outlined in Sec. 354 (3), 
viz; that for persons convicted of mur- 
der, life imprisonment is the rule and 
death sentence-an exception. A rea] and 
‘abiding -concern for the dignity of 
human life postulates resistance to tak- 
ing a life through law’s instrumentality. 
That ought not to be done save in the 


rarest of rare cases when the alternative 


option is unquestionably foreclosed. _ 

208. For all the foregoing reasons, we 
reject the challenge to the constitutiona- 
lity of the impugned provisions contain- 
ed in Sections 302 Penal Code and 354 (3) 
of the Code of Criminal Procedure, 
1973. 

209. The writ petitions and the con- 
nected petitions can now be heard and 
disposed of, on their individual merits, 
îm the light of the broad guidelines and 
principles enunciated in this judgment. - 

BHAGWATL J. :— view) 
216. I have had the- advantage of 
reading the careful judgment prepared 
by my learned brother Sarkaria,. but I 
find myself unable to agree with the con- 
clusions reached by him. I am of the 

i that Section 302 of.. the Indian 
Penal Code in so far as it peo vines tor 
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-imposition of death penalty as an alter- 


native to life sentence is ultra vires and 
void as being violative of Articles 14 and 
21 of the Constitution since it does not 
provide any legislative guidelines as toj- 


_when life “should be permitted to be 


extinguished by 
sentence. 


211. I would therefore strike down 
Section 302 as unconstitutional and void 
in so far as it provides for imposition of 
death. penalty as an alternative to im-. 
prisonment for life. I shall give my 
reasons for this view on the day on 
which the Court reopens after the 
summer vacation. — 


ORDER 


219, In accordance with the majority 
opinion the challenge to the constitu- 
tionality of Section 302 of the Penal 
Code in so far as it provides for the 
death sentence as also the challenge to 
the constitutionality of Section 354 (3) of 


imposition of death) 


the Code of Criminal Procedure, 1973 
fails and is rejected. 
213. The Writ Petitions and other 


connected matters may now be placed 
for hearing, in the usual ‘course, before 
the Division Bench for consideration of 
the individual cases on merits, in the light 
of the principles enunciated in the majo- 
rity judgment, i 
Order accordingly. 


AIR 1980 SUPREME COURT 945 
S. MURTAZA FAZAL ALL P. S. KAI« 
LASAM AND A D. KOSHAL, JJ. 
Writ Petn, Criminal No, 1514 of 1979, 
D/- 1-2-1980. 


Narinder Singh Suri, Petitioner V, 


Union of India and others, Respondents, 


Constitution of India, Art. 22 (5) — 
Preventive detention — Unexplained de- 
lay of 26 days in considering the repre- 
sentation filed by -detenu —- Held, con- 
tinned detention was violative of Arti- 


ele 22 (5) and therefore detenu was en- 


titied to be released forthwith. (Para 1) 


FAZAL ALI, J..— This Writ Petition 
has been filed by Narinder Singh Suri 
against an order of his detention passed 
by the Deputy Secretary (Home), Dethi 
Administration, dated th September, 
1979. It. is not necessary to go into any 
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further detail because the petition must 
succeed on a short point, Mr, Sen ap- 
pearing for the petitioner submitted that 
although the petitioner demanded copies 
of various documents on 18th September, 
1979 he was not provided with them until 
4th October, 1979, Mr. Aggarwal appear= 
ing for the Union submitted that the 
delay was due to the fact that a lot of 
photostat copies of the documents de- 
manded by the petitioner had to be pre- 
pared which took some time and that 
even the petitioner did not seriously 
protest against this delay. Assuming that 
this delay is excusable, there is another 
ground to which the respondent has no 
answer, The representation by the peti-= 
tioner was made to the detaining author- 
ity on 5th October, 1979 and was receiv- 
ed by the latter on 10th October, 1979 
According to the respondent the repre- 
sentation was rejected on 30th October, 
4979 though this fact was communicated 


to the detenu a few days later, Even so, 


the delay from 10th October, 1979 to 
29th October, 1979 remains wholly un- 







the continued detention of the petitioner 
clearly violative of Art. 22 (5) of tha 
Constitution of India and, therefore, the 
is entitled to be released 
we allow this 





‘AIR 1980 SUPREME COURT 846 
(From: Patna)* 
R. S. SARKARIA AND > 
O. CHINNAPPA REDDY, 33. 


Criminal Appeal No, 349 of 1974, Df- 
§-3-1980, 


The Advocate General, State of Bihar, 
Appellant v. M/s. Madhya Pradesh Khair 
Industries and another, Respondents, 


(A) Contempt of Courts Act (1871), 


Section 2 (c) — ‘Criminal. contempt? -e= 


What amounts to — Proceedings for con- 
tempt — Duty of Court. Original Cri. 
Misc. No. 7 of 1973, D/- 24-4-1974 (Pat), 
Reversed, 


aca en RE er ee 
*Original Cri. Mise, No. 7 of 1973, Dý- 
24-4-1974 (Pat). 
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Every abuse of the process of the 
Court may not necessarily -amount to 
Contempt of Court; abuse of the process 
of the Court calculated to hamper. the 
due course of a judicial proceeding or the 
orderly . administration of justice is a 
Contempt of Court, It may be that certain 
minor abuses of the process of the Court 
may be suitably dealt with between the 
parties, by striking out pleadings under 
the provisions of Order 6, Rule 16 or in 
some other manner. But, on the other 
hand, it may be necessary to punish as a 
contempt, a course of conduct which 
abuses and makes a mockery of the judi- 
cial process and which thus extends its 
pernicious influence beyond the parties 
to the action and affects the interest of 


the public in the administration of jus- 


tice, The public have an interest, an 
abiding and a real interest, and a vital 
stake in the effective and orderly admin- 
istration of Justice, because, unless jus~ 
tice is so administered, there is the peril 
of all rights and liberties perishing. The 
Court has the duty of protecting. the in- 
terest of the public in the due admin- 
istration of justice and, so it is entrusted 
with the power to commit for contempt 
of Court, not in order to protect the dig- 
nity of the Court against insult or inury 
as the expression “Contempt of Court” 
may seem to suggest, but, to protect and to 
vindicate the right of the public that the 
administration of Justice shall not be pre~ 
vented, prejudiced, obstructed or interfer- 
ed with. “It is a mode of vindicating the 
majesty of law, in its active manifestation 


against obstruction and outrage”, The- - 


Yaw should not be seen to sit by limply, 
while those who defy it go free, and 
those who seek its protection lose hope, 
` (Para 7) 

In the instant case, the respondents 
began ‘the game’ by filing an application 
under Article 226 of the Constitution in 
the Calcutta High Court, whereas in the 
normal course one would expect such an 
application to be filed in the Patna High 
Court within whose jurisdiction the sub-. 
ect matter of the dispute was situate, 
For some mysterious reason which. no- 
body has been able to axplain the writ 
application was filed in the Calcutta 
High Court, A fustifiable prima facie in- 
ference from this circumstance may be 
that the application was not bona fide 
but intended to harass and oppress the 
opposite parties. Application after appli- 
cation were filed before the Single Judge, 
every one of them designed to circum- 
vent, defeat or nullify the effect of the 
orders of the Division Benches of the 


~~ 
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Calcutta High Court and the Patna High 
Court, The order of the Division Bench 
of the Calcutta High Court directing the 
respondents to furnish security in a sum 
of Rs. 1,55,000/- was never complied with, 
The order of the Division Bench of the 
Patna High Court directing the respon< 
dents to furnish security of immovable 
property in a sum of Rs, 75,000% and to 
deposit cash or furnish bank guarantes 
in a sum of Rs, 50,000/~ was also never 
complied with, Instead, an order was 
obtained from the single Judge of the 
Calcutta High Court restraining the 
State of Bihar from continuing the 
money suit in the Court of the Sub- 
ordinate Judge, When thia order was set 
aside by the Division Bench, an attempt 
was made’ to circumvent all earlier 
orders by obtaining an order from the 
single Judge that they may be allowed 
to deposit Rs, 60,000/- in cash and per- 
mitted to remove the stock from the 
forest. coupes, When the State of Bihar 
moved the Subordinate Judge Yor a 
direction to auction the attached stock, 
the respondents moved an application on 
December 14, 1972, and obtained an 
order from the sirgle Judge of the Cal- 
cutta High Court staying the proceedings 
in the money suit in the Court of the 
Subordinate Judge, 
Held that the filing of the application 
dated December 14, 1972, was an abuse 
of the process of the Court, calculated 
to obstruct the due course of a Judicial 
proceeding and the administration of 
justice and was, therefore, a Criminal 
Contempt of Court, Not a single appli- 
cation made to single Judge was bona 
fide, Every application was a daring 
‘raid’? on the court and each was an 
abuse of the process of the Court, a 
ginal Cri, Misc, No, 7 of 1973, DJ- 24- 
4-1974 (Pat), Reversed, (Paras 10, 12) 


(B) Contempt of Courts Act (1971), Sec- 
tion 12 — Punishment for contempt of 
tourt — Apology — Contemners ex- 
pressed unconditional apology to High 
Court — Held, the conduct of contem- 
ners was 80 reprehensible as to warrant 
condemnation by imposition of sentence 
=~ Supreme Court sentenced each of the 
contemners to pay a fine of Rs. 500/-. 
(Para 12) 
Cases Referred : Chronological Paras 
(1972) 1 All ER 997: (1972) 2 WLR g 
Jennison v, Baker 
(1954) 348 US à 1e 99 Law Ed 11, Out 
v. United Sta y 
Mr. Lal Narayan Sinha, Attorney- 
General (M/s, U, P., Singh, B. P., Singh 
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and S. N, Jha, Advocates with him), for 
Appellant; Mr. Sukumar Ghosh, Advo- 
eate, for Respondents, 


_ CHINNAPPA . REDDY, J. >- The 
Advocate-General of Bihar is the appel- 
lant in this appesi under Section 19 of 
the Contempt of Courts Act, 1977. Re- 
spondent No, 1, M/s. Madhya Pradesh 
Khair Industries, represented by respon- 
dent Number 2, Om Prakash Agrawal 
were the highest bidders at an auction 
held by the Divisional Forest Officer, 
Garhwa South, of four forest coupes in 
the State of Bihar, Under the terms of 
the agreements the respondents were re- 
quired to deposit 25% of each of the 
four bids as security, The respondents 
were, however, able to make thb: depo- 
sit in respect of one coupe only and not 
in respect of the other thres coupes, The 
respondents requested for tims, There- 
after, there was a long course of cor- 
respondence with which we are not now 
eoncerned, Finally, on January 28, 1970, 
the Conservator of Forests determined 
the agreements, On February 28, 1970, 
respondent - No, i served a notice on the 
Divisional Fores? Officer, Garhwa South, 
intimating him that they had filed an 
application under Article 228 of the Con- 
stitution in the Calcutta High Court and 
that S, C, Deb, J.. had been pleased to 
issue a rule nisi and also an injunction 

ing the Govt, of Bihar and the 
officials of the Forest Department of the 
Govt, of Bihar from giving effect to the 
proceedings by which the leases wera 
determined and further directing them to 
allow M/s, Madhya Pradesh Khair In- 
dustries to carry on the work of cutting 
and felling of trees and removing the 
material in the said forest coupes, Alleg- 
ing that the Officars of the Forest De- 
partment of the Govt, of Bihar had vio- 
fated the order of injunction granted 
against them, the respondents filed an 
application to commit the Officers for 
Contemp? of Court and in that applica- 
tion they prayed for and obtained an in- 
terim order directing the Officers not to 
interfere in any way with the activities 
of the respondents in removing the pro- 
duce of the Khair trees, The State of 
Bihar preferred an appeal to a Division 
Bench of the Calcutta High Court and 
on Sept 29, 1970, the Division Bench 
passed an order allowing the appeal 
and directing the dents to furnish 
security in a sum of Rs. 1,55,000/- if 
they desired to remove the forest pro- 
duce, Otherwise, they were restrained 
from selling the trees and extracting the 
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jproduce, The respondents offered certain 
property. as‘ security but that was re- 


fected by the Registrar of the Calcutta 


High Court as the title was found to be - 


. defective, 


2.. At this stage, on January 8, 1971, 
- the State of Bihar filed money svit No. 3 
of 1971 in the Court of the Subordinate 
Judge of Palamau to recover a sum of 
Rs. 1,93,223/- as damages. The State of 
Bihar also filed an application under 
Order 38, Rule 5, Code of Civil Proce- 
‘dure and obtained an order of attach- 
ment of the 'Kath’ manufactured by the 


‘respondents along with utensils, equip- . 


ment, etc. The respondents were directed 
to furnish security in a sum of Ru- 
pees 2 lakhs and asked to show cause 
why the interim attachment should nof 
be made absolute. The attachment was 
- affected on January 10, 1971. The re 
spondents appeared before the learned 
Subordinate Judge and requested that 
the amount of security may be reduced 
from Rs. 2 lakhs to Rs. 75,000/-. The 
learned Subordinate Judge allowed the 
_ prayer of the respondents and reduced 
the amount of security from Rs. 2 lakhs 
to Rs. 75,000/-. The State of Bihar pre- 
ferred an appeal to the Patna High 
Court and an interim order was made by 
the High Court, staying the operation of 
the order of the learned Subordinate 
Judge but continuing the attachment. On 
March 29, 1971, after hearing both the 
parties, the Patna High Court made an 
order directing the respondents to fur- 
- nish security of immovable property in 
a sum of Rs. 75,000/- and to deposit cash 
or furnish bank guarantee in a sum of 
Rs. 50,000/-. It was. directed that on such 
security being furnished the interim at- 
tachment would cease and the respon- 
dents would be allowed to remove ths 
stock, utensils and equipment. 


3. Without complying with the order ` 


of. the Patna High Court, Respondent 
No, 1 then moved the learned single 
Judge of the Calcutta High Court on 
April 21, 1971, and obtained an order re- 
straining the State of Bihar from con- 
tinuing the money suit in the Court of 
the Subordinate Judge, Palamau and fur- 
ther directing the State to take steps to 
get the attachment vacated if security 
was furnished by the respondents as di- 
rected by the Division Bench of the Cal- 
cutta High Court, The State of Bihar 
filed an appeal against the order of the 
learned single Judge and the operation 
of the order was stayed by an order of 
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January 10, 1972 of the Division Bench, 


It was directed that the proceedings in 
.the' money suit in the- Court of the 


learned Subordinate Judge of Palamau 
should proceed, In the meanwhile on 
July 30, 1971, respondent No. 1 moved 
another application before the learned 
single Judge of the Calcutta High Court 
offering to deposit Rs. 60,000/- in cash 
and requesting that on such deposit be- 


: ing made, they might be allowed to re- 


move the stock. This application was 


“allowed on July 30, 1971, by the learned 


single Judge and the amount was direct- 
ed to be deposited with the counsel for 
the State of Bihar. The order was later 
on modified on December 16, 1972, and 
the amount was directed to be deposited 
with the Registrar of the High Court, 


4. On November 20, 1972, the Stats 
of Bihar filed an application in the Court 
of the Subordinate Judge, Palamau ` 
complaining that the respondents had - 
not furnished security as directed by the 
Patna High Court and as the attached 


. stock was deteriorating it might be sold 


by auction. Before anything further 
should be done Respondent Ne. 1 filed s 
petition on December 14, 1974, and ob- 
tained an order from the learned Single 
Judge of the Calcutta High Court on 
December 18, 1972, staying the proceed- 
ings in the money suit in the Court of 
the subordinate Judge, Palamau unti? 
the attached goods were réleased in ccn- 
pliance with the orders dated July 30, 
1971, and February 16, 1972. The State 
of Bihar preferred an appeal against the 
order of the learned single Judge and on 
January 22,-1973, a Division Bench of the 
Calcutta High Court set aside the order 
of the learned single Judge and directed 
the proceedings in the Court of Subordi-- 
nate Judge, Palamau, to go on, © 


5. Vexed by the manner in which the 
Ist Respondent was filing repeated appli- 
cations and procuring orders from a 
learned Single Judge of the High Court, 
necessitating the filing of as many ap- 
peals to the Division Bench, the State of 
Bihar filed an application for committing 
the respondents for Contempt of Court 
alleging that, by their conduct the 
respondents were obstructing thé admin- 
istration of justice and interfering 
with the due course of judicial pro- 
ceedings. The Patna High Court held 
that the respondents’ conduct was 


‘most unscrupulous one that there “was 


gross abuse of the process of the Court, 
which could in certain circumstances 
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amount to contempt of Court The High 
. Court, however, dismissed the applica- 
_ tion on the ground that it was barred by 

limitation as it was filed beyond the 


_ period of one year prescribed by Sec- 


tion 20 of the Contempt of Courts Act, 
. The High Court held,.on a reading of 
the Contempt application, that the ma- 
terial allegation in regard to the con- 
tempt committed by the respondents was 
that relating to the filing of the applica- 
tion dated April 7, 1971, before the 
. single Judge of the Calcutta High Court 


to circumvent and- nullify the order - 


dated March 29, 1971 of ‘the Division 
Bench of the Patna High Court. As the 
contempt application was filed more than 
a year later it was time-barred. In re- 
gard to the allegation relating to the 
filing of the petition dated December 14, 
1972, the High Court observed that there 
was. no specific allegation that any Con- 
tempt of Court was committed by the 
filing of this application. We may also 
mention that the respondents tendered 
an unconditional apology to the High 
. Court of Bihar. The question of accept- 
ing the apology was not considered as 
the application was found to be beyond 
time. The Advocate General of Bihar 
has filed this appeal against the judg- 
ment of the Patna High Court, 


6. Before we consider the merits of 
the appeal we may mention here that the 
learned single Judge who made the 
several orders in favour of the respon- 
dents was himself compelled in a later 
-order dated August 13, 1973, to state that 
.the respondents had suppressed material 
facts and misled him on ‘various occasions 
and obtained orders from him, 


7. Sec. 2 (c) of the Contempt of Courts 
. Act defines Criminal contempt as follows. 


"(c) ‘Criminal Contempt’ means the 
publication (whether by words, spoken 
or written, or any signs, or by visible 
representations, or otherwise). of any 
matter or the doing of ce other act 
whatsoever which 


(i) Scandalises or tends to PO 
or lowers or tends to lower the authority 
of any: court; or 


(ii) Prejudices, or interferes or tends 
to- interfere with, the due course of any 
judicial proceeding, or 


_ (iti) Interferes or tends to interfere 
with or obstructs or tends to obstruct, 
the administration of justice in any 
other manner”, 2 


£ 


-. Advocate General; Bihar v. M. P. Khair Industries 


. obstruction and outrage”. 


S.C. 949 


While we are conscious that every abus 
of the process of the Court may .no 
necessarily amount to Contempt of Co 
abuse of the process of the Court calcu- 
lated to hamper the due course- 
a Judicial proceeding or the order- 
ly administration of justice we must 
say, is a Contempt of Court. 
be that certain minor 
the process of the 













suitably dealt with as between the 
parties, by striking out pleadings 
under the provisions of Order 6, 


Rule 16 or in some other manner. But, 
on the other hand, it may be necessary 
to punish as a contempt, a course of 
conduct which abuses and makes a mock- 
ery of the judicial process and which 
thus extends its pernicious influence be- 
yond the parties to the action and affect 
the interest of the public in the admin 
istration of justice, The public have an 


orderly administration of justice, 
cause, unless justice is so administered, 
there is the peril of all rights and liber- 
ties perishing. The Court has the duty 
of protecting the interest of the public 
in. the due administration of. justice and, 


80, it is entrusted with the power to 


commit for Contempt of Court, not in 
order to protect the dignity of the -Court 
against insult or injury as the expression 
“Contempt of Court” may seem to sug- 
gest, but, to protect and to vindicate the 
right of the public that the administra- 
tiòn of justice shall not be prevented, 


prejudiced, obstructed or interfered with. 


“It is a mode of vindicating the majesty 
of law, in its active manifestation against 
Per Frank 
Furter, J. in Offutt v, U, S. (1954) 348 
US IL - 


"The law should not be seen to sit by 


= limply, while those who defy it go free, 


and those who seek its protection lose 
hope”. Per Judge, Curtis-Raleigh quoted 
in Jennison v. Baker (1972) 1 All ER 997 
at p. 1006. 


8. In Halsbury’s Laws of England, 
(4th Edn, Vol. 9, paragraph 38), there 
is a brief discussion of when abuse of the 
process of the Court may be a ener 
able contempt. It is said : 


"38. Abuse of process in general. The 
Court has power to punish as contempt 
any misuse of the court’s process, Thus 
the forging or altering of court docu- 
ments and other deceits of like kind are 
punishable as serious contempts, Similar- 


/ 


Pa 


950 S.C, 


' fy, deceiving the court or the court's offl- 
cers by deliberately suppressing a fact, 
or giving false facts, may be a punish- 
able contempf, 


Certain acts of a lesser nature may 
also constitute an abuse of process as, 
for instance, initiating or carrying on 
proceedings which are wanting in bona 
fides or which are frivolous, vexatious, 
or oppressive, In such cases the court has 
extensive alternative powers to prevent 
an abuse of its process by striking out or 
staying proceedings or by prohibiting the 
taking of further proceedings withou® 
leave. Where the courf, by exercising its 
statutory powers, its powers under rules 
of court, or its inherent jurisdiction, can 
give an adequate remedy, it will not in 
general punish the abuse as a contemp? 
of court. On the other hand, where an 
irregularity or misuse of process amounts 
fo an offence against Justice, extending 
_ its influence beyond the parties to the 
action, it may be punished as a con- 
tempt,” 


$. In the present case, the respone 
dents began ‘the game’ by filing an 
application under Article 226 of the Con- 
stitution in the Calcutta High Court, 
whereas in the normal course one would 
expect such an application to be filed in 
the Patna High Court within whose fur- 
isdiction the subject matter of the dis- 
pute was situate For some mysterious 
reason which nobody has been able to 
explain to us, the writ application was 
filed in the Calcutta High Court. A jus- 
tifiable prima facie inference from. ‘this 
circumstance rhay be that the application 
was not bona fide but intended to harass 
and oppress the opposite parties. We do 
not want fo say anything more about 
this aspect of the case as we are told 
that this is a failing of the respondents 
which they shared with several others, 
Perhaps, as we had occasion to remark 
during the course of the hearing, some 
parties are unable to reconcile them- 
selves fo the fact that the Calcutta High 
Court has long since ceased to have jur- 
isdiction over the area comprising the 
State of Bihar which it had several de- 
cades ago, 


10. The ‘game’ proceeded further.. 


Application after application were filed 
before the learned single Judge, every- 
one of them designed to circumvent, de- 
feat or nullify the effect of the orders of 
the Division Benches of the Calcutta 

h Court and the Patna High Court, 
The order of the Division Bench of the 


Advocate General, Bihar v, M, P, Khair Industries 


_ Of Rs, 1,55,000/- 


ALR, 
Calcutta High Court directing the re- 
spondents to furnish security in a sum 
was never complied 
with, The order of tha Division Bench 
of the Patna High Court the 
respondents to furnish security of im- 
movable property in a sum of Ru- 
pees 75,000/- and fo deposit cash or fur- 
nish bank guarantee in a sum of Ru- 
pees 50,000/- was also never complied 
with, Instead, an order was obtained 
from the singlea Judge of the Calcutta 
High Court restraining the State of 
Bihar from continuing the money suit in 
the Court of the Subordinate Judge, 
Palamau, When, this order was set aside 
by the Division Bench, an attempt was 
made £o' circumvent all earlier orders by 
an order from the single Judge 
that they may be allowed to deposit Ru- 
pees 60,000/- In cash and permitted to 
remove the stock from the forest coupes. 
When the State of Bihar moved the 
learned Subordinate Judge, Palamau ‘for 
a direction fo auction the attached stock, 
the respondents movad an application on 
December 14, 1972, and’ obtained an 
order from the single Judge of the Cal-. 
cutta High Court staying the proceedings 
m the money suif in the Court of the 
Subordinate Judge, Palamau, In consi- 
dering tha question whether the filing of 
the application dated December 14, 1972, 
amounts fo a Contempt of Court we must 
fake into account the whole course 

of the continuing contumacious condu 
of the respondents from the beginning 
of the “game”, Clearly, not a single ap- 
aaa made to the single Judge was 
a fide, Every application was a dar- 
ing ‘raid’ on the Court and each was an 
abuse of tha process of the Court, The 
application dated December 14, 1972 
praying that the proceedings in the 
money suit in the Court of the Subordi- 
nate Judge should be stayed was made 
despite the fact that earlier, on Jan, 10, 
4972, the Division Bench of the Calcutta 
High Court had expressly permitted the 
proceedings in the money suit to go on, 
The application of the respondents clear- 
ly showed that they were intent upon 
obstructing the due course of the pro- 
ceedings in the money suif in the Court 
of the Subordinate Judge, Palamau and 

to obstruct the administration of justice 
by abusing the process of the Court, i 


11. The High Court expressed the 
view that there was no specific allega- 
tion that any contempt of Court had 
been committed by the filing of the ap- 
plication dated December 14, 1972, We 


1980. 


are unable to agree with the view of the 
High Court, Paragraph 29 of the appli- 
cation to commit the respondents for 
contempt expressly refers to the appli- 
cation dated December 14. 1972 and 
` paragraph 31 ‘states that all the facts 
and circumstances enumerated in the 
petition established that the respondents 
were obstructing and interfering with 
the due course and administration of 


justice, It was not necessary that every. 


allegation made should be followed then 
and there by the statement that the al- 
legation established a Contempt of Courf, 


12. We are satisfied that the filing of 
the application dated December 14, 1972, 
was an abuse of the process of the ‘Court, 
calculated to obstruct the due course of 
a judicial proceeding and.the administra- 
tion of Justice and was, therefore, a 
criminal contempt of court, The re 
spondents had expressed an uncondi- 
tional apology to the Patna High Court, 
but we are convinced that the conducé 
of the respondents is so reprehensible as 
to warrant condemnation by the imposi- 
tion of a sentence, We accordingly allow 
the appeal and sentence each of the re- 
spondents to pay a fine of Rs. 500/-, in 
default to undergo simple imprisonment 

for a period of two weeks. 


Appeal allowed. 





AIR 1986 SUPREME COURT 95I 
(From; Punjab and Haryana) 
R. S. SARKARIA AND 
O, CHINNAPPA REDDY, JJ. 


Criminal Appeal No, 278 of 1974, D} 
14-2-1980, 


Inter Continental Agencies Pvt, any 
Appellant v, Amin Chand Khanna 
another, Respondents. 


Criminal P. C. (1974), Section 452 — 
Disposal of property — Magistrate en- 
trusting seized property to Official Re- 
ceiver — Person declared owner of pro- 
perty by Civil vga approaching for 
possession — Duty of M De- 
cision of ca and Haryana High 
Court, 

Where the Court (Magistrate) had di- 
rected the Official Receiver and, later 
his successor, to take charge of the buses 
(seized property), and the rightful clatm- 
ant, person declared by Civil Court as 
l entitled to. buses, applied to the court for 

of. tha buses the Court could 
not simply shrug its shoulders and 


DX/DX/A995/80/SNV, 


Inter Continental Agencies v, Amin Chand 


S.C. 951 


direct him to go to a Civil Court because 
both the Official Receivers disclaimed 
that they were in possession of the buses, 
In such a situation it was the duty of 
the Court to probe into the matter, make 
a full enquiry, and trace the where- 
abouts of the buses. If the buses could 
not be so traced or if the. buses could 
not be delivered to the owner for any 
reason the Court should direct the culp- 
able party to pay the value of the vehi- 
cles to the claimant.. Decision of Punjab 
and Haryana High Court Reversed. 
(Para 2) 


Cases Referred : Chronological Paras 
AIR 1977 SC 1749: 1977 Cri LJ 1141 1 


CHINNAPPA REDDY, J.:—— On a com-. 
plaint of theft made by the appellant, 
Inter Continental Agencies Pvt. It 
against Ranjit Singh and others, three 
buses bearing r ation numbers PNA- 
4581, PNA-4801 and PNA-6061 were 
seized by the police and, apparently, 
produced before the Judicial Magistrate, 
ist Class, Amritsar. The appellant as 
well as the accused sought release of the 
buses in their favour. On October 7, 
4968, the learned Magistrate made an 
order in the following terms: 


"Both the parties agree that Shri 
Amin Chand be -appointed as interim 
Receiver to ply the buses if possible”. 
It appears that Shri Amin Chand 
Khanna was Official Receiver at the time 
when the order was made, Within a cou- 
ple of months he was succeeded by Shri 
Anant Menon as Official Receiver. There- 
upon the learned Magistrate, on Decem- 
ber 22, 1966, made the following order: 


“Shri Menon present in court today 
has been asked to take over the charge 
of the buses from Shri A, C. Khanna, 
Shri Menon has also been asked to get 
the threa buses mechanically tested and 
checked up in the presence of the par- 
ties, The expenses will be deducted 
from the income”, 


This order was made at the instance of 
Shri A, C. Khanna, It appears that no 
charge-sheet was ultimately filed against 
Ranjit Singh and others, The appellant, 
however, obtained a decree of a Civil 
Court declaring that the appellant was 
entitled to the buses, The appellant then 
moved the Judicial Magistrate 1st Class, 
Amritsar, to release the vehicles from 
attachment and hand over possession to 
them, An order to that effect was made 


. by the learned Magistrate on May 12, 


1969. Tha order was confirmed by the 


$52 S.C. Cement Marketing Co, v, Commr, of Commrl, Taxes, Karnataka A.I. Ro- 


High Court of Punjab and Haryana on 
November 10, .1970, 
led another petition before the Magis- 
trate requesting delivery of the vehicles. 
This petition was opposed by Amin 
Chand Khanna as well as Anant Menon. 
Both of them pleaded that they were 
not Hable to restore possession of the 
vehicles to the appellant. Amin- Chand 
Khanna claimed that he had handed over 
the buses to Anant Menon while Anant 
Menon pleaded that. Amin Chand Khanna 
mever gave his possession of the buses. 
He also said Amin Chand Khanna ap- 
peared to have given the buses to Smt. 
Lajwant Kaur and Sadhu Singh It 
appears from the order of the learned 
Magistrate that he asked the appellant’s 
Advocate whether his client was in a 
position to give information about the 
whereabouts of the buses. On the inabi- 
“tity of the appellant and his counsel to 
give information as to the whereabouts 
of the buses the learned Magistrate dis- 
missed the application referring the ap- 
pellant to a Civil Court.: The learned 
Additional Sessions Judge, Amritsar and 
the High Court of Punjab and Haryana 
confirmed the order of the learned Magis- 
' frate. The appellant very rightly com- 
plains, that for no fault of his he has 
been directed to go to a Civil Court not- 
withstanding the fact that the appellant 
already has a decree of a Civil Court in 
his favour and in the very proceeding 
the Magistrate and the High Court had 
earlier directed that possession of the 
vehicles should be given to him. The 
Court had taken custedy of the vehicles 
and it was the duty of the Court to en- 
quire and determine as to what had hap- 

ned to the vehicles and what should 
be done to restore the property to the 
appellant. The learned. counsel for the 
appellant relied upon a decision of this 
Court in Smt. Besav Kom Dyamogouda 
Patil v. State of Mysore, AIR 1977 SC 
1749, In that case stolen property which 
was recovered by the Police was, under 
the direction of the Magistrate, handed 


over to the Sub Inspector for safe cus- . 


tody. When ultimately the property 
was directed to be brought back to the 
Court to be delivered to the owner, it 
was found that the property had disap- 


peared. The Court held that the owner . 


was entitled to receive the cash equiva- 
lent of the property lost which was 
Rs, 10,000/- and directed that the amount 
should be paid to the owner by the State, 


2, In the present case the property un- 


doubtedly, was custodia legis. The Court- 


The appellant then 


. cement effected under 


had directed Shri Amin Chand Khanna 
Official Receiver and, later, Shri Anant 
Menon, his successor, to take charge of 
the buses. When the rightful . claimant 
applied to the Court for possession of 
the buses the Court could not simply] 
shrug its shoulders and direct him to go 

to a Civil Court because both the Official) ` 
Receivers disclaimed that they were ip 
possession of the buses. In such a situa- 


‘tion it was the duty of the Court to probe}. 


mto the matter, make a full enquiry, and 
trace the whereabouts of the buses, If 
the buses could not be so traced or if the 
buses could not be delivered to the 
owner for any reason the Court should 
direct the culpable party. to pay the 
value of the vehicles to the appellant. 
It is elementary that no one shall be 
prejudiced for the act of the Court 
‘actus curiae neminem gravabil’ (the act 


of the Court harms no one). The orders — 


of the subordinate courts are therefore, 


set aside and the matter is remitted to 
the learned Judical Magistrate Ist Class, 


‘Amritsar, who is directed to dispose of 


the same in accordance with the law 
after making full enquiry as suggested 


us, 
Order accordingly. 





. ‘ATR 1989 SUPREME COURT $2 2°. 
(From: (1977) 2 Kant. L. J. 83) ` E 

P. N. BHAGWATI AND 
R. S. PATHAK, JJ. . 7 : 
oo Appeal -No. 2635/1977, D/- 30-10- - 
The Cement Marketing Co. of India 
Ltd., Appellant v. The Commissioner of 


‘Commercial Taxes,, Karnataka, Respon- 


dent, 


Central Sales Tax Act (1956), S. 2 (h) 
~ Sale price — Transaction of sale of 
provisions of 
Cement Control Order, 1967 — Amount 
of freight forms part of sale price. AIR 
#978 SC 1496, Followed. (Para 2) 
Cases Referred : Chronological Paras 


(1979) Review Appln. No. 83 of .1979 
D/-, 31-8-1979 (SC), Hindustan Sugar 


Mills v. State of Rajasthan 3 
(1979) 1 SCR 276: AIR 1978 SC 1496 : 
1978 Tax LR 2258 | - 2, 3 


BHAGWATI, .J-:— .This appeal by | 
special leave. raises the question whether. . 
in respect of transactions of sale of . 


‘LW/LW/G54/79/RSK 


1989 


cement. effected by the appellant under 
the provisions .of the Cement Control 
Order, the amount of freight formed part 
of the “sale price” within the meaning of 
the definition of that term in Section 2 
(h) of the Central Sales Tax Act, 1956 
and was includible in the taxable turn- 
over of the appellant.. 












cent decision given by this Court in 
Hindustan Sugar Mills v. State of Rajas- 
than (1979) 1 SCR 276. It has been held 
by this Court in that case that by reason 
of the provisions of the Cement Cantrol 
which governed the transactions of 
sale of cement entered into by the as- 
sessee with the purchasers, the amount of 
freight formed part of the “sale price” 
_fwithin the meaning of the first part of 

the definition of that term in Section 2 (h) 
. jof the Central Sales Tax Act 1956 and 
was includible in the turnover of the 
assessee, This decision completely covers 
the present case and hence we must hold 


that the High Court was right in taking - 


the view that the amount of freight 
formed part of the sale price and was 
rightly included in the taxable turnover 
of the appellant, 

3. We may point out that the observa- 
tions made by this Court in the order 
dated 31st August 1979 allowing the Re- 
view Application of the assessee in 
Hindustan Sugar Mills case (supra) are 
equally applicable in the present case, 
The State will do what is fair and. just to 

the appellant as paces by this court 
` in that order, 

4. We accordingly 
and confirm the judgment of the Kar- 
mataka High Court at Banglore, 

5. There will be no order as fo costs 


of the appeal, 
Appeal dismissed, 


AIR 1980 SUPREME COURT $53 
(From: 1978 Lab, I. C. 463 (Delhi) } 
V. R. KRISHNA IYER AND 
A. D. KOSHAL, JJ. 


Civil Appeals Nos, 850 and 2008 of 


1978, D/- 26-2-1980. - | 
Union of India etc., Appellants v. K. R. 
Tahiliani and another, Respondents. -- 
Fundamental Rules, R. 56 J) Gi) — 
Rule will not apply to officiating Govern- 
ment servant — Exercise of power under 
Rule — Duty of State. 


DX/DX/B597/80/SSG 


Union of India y, K. R.. Tahiliant 


L C. 463 (Delhi) Affirmed, 


E the appeal © 


-8.C. 953 


A person appointed on an officiating 
basis or on a temporary basis has no right. 


to the post and cannot be strictly said to - i 


be in that service or post as a member 
of that service. In short, an officiating 


. Government servant does not really be- 


long to Class I or Class II service -until 
he acquires a right thereon. Such a Gov- 
ernment servant can always be reverted 
to the post, if any, on which he has a 
Vien. Rule 56 (j) (i) is meant to cover 
only those who are in a post on a regular 
basis, i. e., in a substantive capacity, and 
not on an officiating basis only. 1978 Lab. 
(Pare 5) 


While exercising power under Rule 56 


. ( @) the State will take care not to act 


arbitrarily, misguided by the absolute 
expression in the Rule. (Para 6). 


V. R. KRISHNA IYER, J.:— Two gov- 
ernment servants have been retired from ` 
service in exercise of the powers vested 
in the Central Government by Rule 56 
() G) of the Fundamental Rules. They 
have successfully challenged compulsory 
retirement by petitions under Article 226 
of the Constitution and the Union of 
India has come up in appeal to this Court 
by special leave, The sole question to be 
decided is whether a government servant 
officiating in a Class I or Class. II service - 


‘or post can be retired compulsorily by 


exercising the power under Rule 56 (j) 
(i) after he has attained the age of 50. 


years. 


2. The biogfaphical details of these 
two officials in government service need 
not detain us because the facts are ad- 
mitted and the only point at issue is whe- 
ther Rule 56 (j) (i) will apply to a gov- 
ernment servant who is oniy officiating 
in a Class I or Class II post or service, 
We agree with the High Court that on a 
correct interpretation of that Rule, an 
officiating hand will not be caught in me 
claws of the compulsory retirement p 
vision, The reasons may briefly be stated 
by us now although these have been ela- 
borately set out by the High Court (in 


. the Delhi case?), 


3. We may extract the relevant part of 


the Rule at this stage 


“56. (j) Notwithstanding anything con- 
tained in this rule the appropriate au- 


- thority shall, if it is of the opinion that 
ft ig in public interest to do so have ths 


absolute right to retire any Government 


re ‘by giving him notice of not’ less 
than three months in wae or three 


91978 Lab, I C, 463 (Delhi} 


954 S.C, Mranalini B, Shah 
months’ pay and allowances in lieu of 
such notice, E 
(i) If he is in Class I or Class I ser- 
vice or post and had entered Government 
Service before attaining the age of 
thirty five years after he has attained 
the age of fifty years”, 
4, A Government servant ordinarily 
holds service at the pleasure of the State 
but in our Republic where the rule of 
law prevails even pleasure is canalised 
by rules. Viewed from this perspective 
security of tenure is a value in itself. In 
Government jurisprudence it is, how- 
ever, open to the State to make rules 
under the proviso to Article 309, and 
Rule 56 (J) fi) is ome such rule, Assuming 
as we do, the validity of the said Rule, 
the question of construction causes little 
difficulty once the scheme of the provi- 
gion is understood correctly. 


.5. An officiating hand has no right fo 
' the post and is perhaps a fleeting bird 
who may have to go back to the sub- 
stantive post from which he has been 
promoted on an officiating basis, What is 
more to the point, a person who has been 
appointed de novo may begin his service 
on an officiating basis or on a temporary 
basis and it is obvious that he has no 
right to the post and cannot be strictly 
said fo be in that service or post as a 
_lmember of that service, In short, an offi- 
ciating Government 
really belong to Class I or Class II ser- 
vice until he acquires a right ‘thereon, 
Even viewed closely and meticulously, 
the structure of the clause, nameiy, “if 
he is in Class I or Class II service or 
post” emphasises the nature of the ser- 
vice or post vis-a-vis the Government 
servant concerned. We need not go into 
the semantic shapes, lexical niceties or 
linguistic nuances but only go through 
the meaning and 
gion, When a Government servant be- 
longing to a Class I or Class II service or 
post on a regular basis: has to be retired 


compulsorily, Rule 5€ fj) G) comes to the 


rescue of the Government, But if he is 
only a temporary hand, he has no right 
to the post and can always be reverted 
to the post, if any, on which he has 3 
lien. Similar is the position of an officiat- 
ing hand, Thus, we have reached an inevi- 
table conclusion that Rule 56 (J) (i) is 
meant to cover only those who are in a 
post on a regular basis, i, e, in a substan- 
tvye. capacity, and not an officiating basis 


only, 
6. In passing, we may make it clear 
that although the Rule vests an absolute 


vy. B, M. Shah 


servant does not: 


purpose of the provi-. 


A. LR, 


right in the appropriafe authority to 
retire a Government servant in publio 
interest, yet absolutism and arbitrariness 
are contrary to the scheme of the rules 
we are concerned with, We, therefore, 
emphasise the fact that even while ex- 
ercising power under Rule 56 (G) G) the 
State will take care not to act arbitrarily, 
misguided by the absolute expression in © 
the Rule, 


7. We dismiss the two Appeals and 
vacate the stay in Civil Appeal No.. 850 
of 1978, In each case, costs quantified in 
a sum of Rs. 2,500/- (Two thousand and 
five hundred) will be paid. The counsel 
for the respondents in both the cases 
have generously agreed that Rs. 1,000/- 
{One thousand), out of the said sum be 
paid over to the Free Legal Aid Society 


in each case, 
l Appeals dismissed, - 





‘AIR 1980 SUPREME COURT $954 


(From: Guiarat) , ] 
R, S, SARKARIA AND 
P., S. KATILASAM, JJ, 
Civil Appeal No, 1032 {N} of 1978, D- 
2-5-1978. ; 
Mranalini B, Shah and another, Appela 
lants v, Bapalal Mohanlal Shah, Respons 
dent, 
Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), 
Section 12 (3) (b) — Payment of rent and 
permitted increases ‘regularly’ during 
pendency of suit or appeal — Term ‘re- 
guilarly’ is mandatory and not directory 
=- In case of monthly tenancy Court has 
no discretion to treat payments made at 
irregular intervals as sufficient compli~ 
ance with C1. (b). Judgment cf Gujarat 
H. C. D/- 21-7-1977, Reversed. AIR 1978 


SC 955. Rel. on. (Para 12) 
Cases Referred: Chronological Paras 
AIR 1978 SC 955 9, 10, 11, 14 
AIR 1976 SC 2005 11 
(1971) Civil Appln, No, 522 of 2971 (Guf) 

Lalchand v, Nanalal 8, 10 
AIR 1968 SC 1109 11 
(1958) 60 Bom LR 1359 43 


SARKARIA, J. This appeal by spe- 
cial leave raises a question with regard 
to the interpretation of Section 12 (3) (b) 
of the Bombay Rents, Hotel and Lodging 
House Rates Control Act No, LVIT of 
1947, which runs as followm 

“.....No decree for eviction shall be 
passed in any such suif if, on the first 


DX/DX/BY06/90/GDR 
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fore such other date as the Court may 


fix, the tenant pays or tenders in Court) 


the standard rent and permitted increa- 
ses then due and thereafter continues to 
pay or tender in Court regularly such 
rent and permitted increases till the suit 
fs finally decided and also pays costs of 
the suit as directed by the Court”, 

2. It is not disputed that the expression 
“suit” in the aforesaid clause {b} includes 
an “appeal”. The principal question that 
falls for consideration is, whether the re, 
quirement of the latter part of the above- 
quoted Clause payment or ten- 
der of renf and permitted increases, re- 
gularly, during the pendency of the suiff 
appeal is mandatory or merely directory. 
In other words, whether m case of a 
monthly tenancy, the Court has a discre- 


tion to treat the payment or tender of rent 


made at intervals ranging from two ta 
four months during the pendency of tha 
suit/appeal as a regulär payment or tens 
der within the contemplation of Clausa 
(b) of Section 12 (3)? 


3. Now the facts materia] to the con- 
wideration of this question may be set 
out. 

The appellants herein filed a suit in 
the Court of Small Causes, Ahmedabad 
for possession of the suif premises and 
also for arrears of rent amounting to 
Rs. 528.33, together with future mesne 
profits and costa against the respondent, 

4. The respondent resisted the suit on 
various grounds. The frial court dismiss- 
ed the suit. It, however, fixed the stan- 
dard rent of suit premises at Rs, 65/- 
p. M., ee municipal taxes and fur- 
ther directed the defendant to pay the 
arrears of rent amounting to Rs, 498,33, 
up to the date of the suit, 

5. Aggrieved by that decree, the Iand- 
ford preferred an appeal before the Ap- 
pellate Bench of the Small Cause Court 
at Ahmedabad, which by its judgment 
dated January 7, 1977, dismissed the 
appeal and maintained the decree of tha 
trial Judge. The Iandlord thereafter 
filed a writ petition in the High Court, 
‘which was summarily dismissed by an 
Order dated July 21, 197%, 

6. Against that order of the High 
Court, the landlord has now come in 
special appeal under Article 136 of tha 
Constitution, before us. 

7. The uncontroverted facts found by 
the courts below are: that the Civil Ap- 
peal No, 133 of 1973 before the Appellate 
Bench of the Court of Small Causes was 
filed on August 22, 1973, - Thereafter, it 
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remained pending there for about 40 
months. During the- pendency of this 
appeal (C. A, 133/73), the tenant-respon- 
dent did not pay the rent or the money 
equivalent to rent every month as it fell 
due. Nor did he make any payment in 
advance. He deposited the rent in Couri 
a6 times at intervals ranging from 2 to 
4 months, This will be apparent from 

the figures tabulated below: 





Date of Amonnt Per Reasipt 
deposit deposited No. 
Re. . 
20. 9-73 195 10017 
20-12-73 195 14120 
22. 2.74 130 18695 
8- 5.74 195 2398 
Il- 7-74 1830 5673 
4.10-74 195 11005 
11- 2-74 130 15792 
4. 2.75 189 20618 
18. £75 260 
Il. 9.75 1905 9073 
9-12-75 195 15418 
12- 8.76 105 + 22764 
15. 6.76 195 8639 
29- 7.76 180 7683 
11.11.76 180 14978 
6.12.76 195 16690 


There is no dispute that the rent was 
he every month at the rate ot 
65/- per month: Tha last instalment 
of rent was paid by the tenant after the 
conclusion of final arguments. The Ap- 
pelate Bench whose fudgment has been 
confirmed by the High Court, held that 
the defendant had substantially complied 
with the provisions of Section” 12 (3) (b) 
notwithstanding the fact that he did no? 
pay the rent every month as tt fell dus, 

t after intervals of 2, 3 or 4 months. 

8. Following the Division Bench deci- 
sion of the Gujarat High Court in Lal 
Chand v, Nanalal (Civil Application 
No. 522 of 1971), the High Court held 
that the term “regularly” in the latter 
part. of Section 12 (3) Se fai Mekal 
ctory and not mandatory and therefore, 
substantial compliance with this pro- 
vision is enough, Obviously, it held that 
if the standard rent and permitted in- 
creases are paid by the tenant, even af 
irregular intervals during the pendency 
of appeal so that at the time of the deci- 
sion of the appeal no rent remains in 
arrears, that would be a sufficient com- 
pliance with the requirement of cl, (b). 

9. Mr, Parekh, appearing for the appel- 
{anft, submits that the decision of tha 
High. Court of Gujarat, holding that the 
term “regularly” in Section 12 (3). (b) 
is only directory and a strict compliance 
with its provisions need not be insisted 
upon, has been impliedly overruled by 
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a recent judgment, dated 21-2-78, of this 

_ Court in Ganpath Ladha v. Sashikant 
Vishnu Shinde (C. A. No, 1717 of 1975): 
{reported in AIR 1978 SC 955). i 


10. On thè other hand, Mr. Shroff, ap- 
pearing for the respondent, submits that 
an appeal against Lal Chand’s case which 
was followed by the courts below, is 
. pending in this Court, and the question 
about the interpretation of clause (b) of 
` Section 12 (3), in general, and the term 

- “regularly”, in particular; has been rais- 
ed in that appeal before this Court. In 
view of this, a request has been made 
that the decision in this case should stand 


over till the appeal in Lal. Chand’s case - 


. is decided by this Court. Learned coun- 
sel submits that Ganpat Ladha v. Sashi- 
kant (supra) does not pointedly deal with 
the point which falls for decision in the 
instant case, 


11. We have perused the recent judg- 
ment of this Court in Ganpat Ladha v, 
Sashikant Vishnu Shinde, In our opin- 
jon, the point raised by the appellants 
before us is fully covered by that judg- 
ment. The following observations of 
Beg, C. J., who spoke for the Court, are 
apposite: 

euas We think that the problem of in- 
terpretation and application of Sec, 12 (3) 
(b) need not trouble us after the decision 
of this Court in Shah Dhansukhlal Tai 
ganlal’s case (AIR 1968 SC 1109) fol- 
lowed by the more recent decision in 
Harbanslal Jagmohandas v. Prabhudas 
Shivial, (AIR 1976 SC 2005), which com- 
pletely cover the case before us. 

' It is clear to us that the Act interferes 
with the landlord’s right to property and 
freedom of contract only for the limited 
purpose of protecting tenants from mis- 
use of the landlord’s power to 
them, in these days of scarcity of ac- 
commodation, by asserting his superior 
rights in property or trying to exploit his 
-position by extracting too high rents 
from helpless tenants, The object was 
not to deprive the landlord altogether of 
his rights in property which have also 
to be respected. Another object was to 
make possible eviction of tenants who 
fail to carry out their obligation to pay 
rent to the landlord despite opportunities 
given by law in that  behalf......... But 
where the conditions of Section 12 (3) (a) 
are not satisfied, there is a further op- 
portunity given to the tenant to protect 
himself against eviction. He can comply 
with the conditions set out in Sec. 12 (3) 
(b) and: defeat the landlord’s claim for 
eviction. If, however; he does not: ful- 
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clause (b) of Section 12 (3) are manda- 


made at regular times or intervals. The 


- ALK 
fil those conditions, he eannot claim tha 
protection of Section 12. (3) (b) and in 
that event, there being no other protec- 
tion available to him, a decree for evic- 
tion would have to go against him. It is 
difficult to see how by any judicial valour 
discretion exercisable in favour of the - 
tenant can be found in Section 12 (3) (b), 
even where the conditions laid down by 
it are satisfied, to be strictly confined 
within the limits prescribed for their 
operation. We think that Chagla, C. J. 
was doing nothing less than legisla» 
ing in Kalidas Bhavan’s case (1958-66 - 
Bom LR 1359), in converting the provi- 
gions of Section, 12 (3) (b) into a sort of 
discretionary jurisdictoin of the Court 
to relieve tenants from hardship. The 
decisions of this Court referred to above, 
in any case, make the position quite clear 
that Section 12 (3) (b) does not create 


. any discretionary jurisdiction in the 


Court. It provides protection to the ten- 
ant on certain conditions and these eon-- 
ditions have to be strictly observed by 
the tenant who seeks the benefit of the - 
section. If the statutory provisions do - 
not go far enough to relieve the hardship 
of the tenant the remedy lies with the 


legislature, It is not in the hands of 
Courts”, ; | 
12. The above enunciation, clarifie: 



















beyond doubt that the provisions 


tory, and must be strictly complied witht - 
by the tenant during the pendency of the 
suit or appeal if the landlord’s claim for 
eviction on the ground of default'in pay-} 
ment of rent is to be defeated. The wordi- - 
“regularly” in clause (b) of Section 12 (3) 

has a significance of its own. It enjoins 
a payment or tender characterised by re- 
asonable punctuality, that is to say, one 


regularity contemplated may not be. 
punctuality, of clocklike precision amd 
exactitude, but it must reasonably con- 
form with substantial proximity to th 
sequence of times or intervals at whic 
the rent falls due. Thus, where the rent is 
payable by the month, the tenant must, i 
he wants to avail of the benefit of th 
latter part of cl. (b), tender or pay it eve 
month as it falls due, or at his discretion 
in advance. If he persistently defaults 
during the pendency of the suit or appeal 
in paying the rent, such a3 where he 
pays it at irregular intervals of 2 or 3 
or 4 months — as is the case before us — 
the Court has no discretion to treat what 

were manifestly irregular payments, - 
substantial compliance with the mandate 
of this clause irrespective of the fa 


+1986 


{that by the time the Judgment was pro- 
-{nounced all the arrears had been .clear- 
-jed by the tenant. 


13. Mr. Shroff contended that, in fact, 
the tenant had made two other payments, 
“viz, Rs. 744.85 on 4-2-70 and Rupees 
'. "183. 52 on 29-3-76 towards the Municipal 
dues or taxes payable by the landlords 
and that if those items were adjusted 
‘towards the rent, the tenant. would be 
‘deemed to have paid the rent in advance 
for the entire period of the pendency of 
“the appeal. In support of this conten- 
tion, the respondent has filed an affi- 
davit in this Court. This claim, which 
has now been made for the first time by 
"the tenant, has been controverted by the 
landlord in his rejoinder affidavit filed 
‘before us. We, therefore, decline to take 
it into consideration. 
* 14, We need not dilate on the matter 
‘further. Suffice it to say that on the 
basis of the facts found by the courts 
below and in the light of this Court’s 
‘decision in Ganpat Ladha v. Sashikant 
‘Vishnu Shinde (supra), the question posed 
at the commencement of the judgment 
must be answered in favour of the appel- 
lant and against the respondent. In the 
result, the appeal is allowed without any 
order as to costs. The judgment of the 
‘High Court is set aside and a decree for 
' possession of the suit premises in favour 
of the appellant is passed. 
15, At this stage, Mr. Shroff requests 


that the respondent may be granted two 


years’ time to vacate the premises on the 

“basis of the written undertaking of his 
- client, which he has now filed and which 
has. been agreed. to -by the appellants’ 
counsel. Of the undertaking filed by Mr. 
‘Shroff, the agreed portion is to the fol- 
lowing effect: 

“I shall vacate and hand over to the 
petitioners peaceful possession of the suit 
. premises bearing M. C. No. 802/12 situated 
in Panchbhai’s Pole, Ahmedabad on the 
‘expiry of two years from 30-4-1978, Le, 
‘on or before 30-4-1980 (Thirtieth day of 
April one thousand nine-hundred and 
eighty) and in the meanwhile I shall pay 
to the petitioners the monthly rent of 
Rs. 65/ for occupation of the suit pre- 
‘mises I further undertake not to part 
with the possession and create any sub- 
‘tenancy or encumbrances on the premi- 
ges”, 

16. In paragraph 3 of his undertaking, 
-the respondent has made'a counter claim 

© for credit of two items of Rs. 744.85 and 
- Rs. 183.52 which he says, he has paid 
towards municipal taxes and cess on be- 
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half of the appailant@iandlord The appel- 
lants on the other hand, claim about 
Rs. 300/-, as education cess from the ten- 
ant. The parties agree before us that these . 

claims and counter-claims may be decided 
within .a period of six months from today 
by the Court of the first instance the 
trial Court. Subject to this condition, any 


-amount found: payable by the trial Court 


with regard to these counter-claims may 


.be adjusted towards rent or shall have 


to be paid by the party by whom it is 
found due. 


17. Mr. Parekh has accepted this un- 


_ dertaking with the modification that the 


amount which he would receive within 
the period of two years would not be 
rent but as money equivalent to rent for 
use and occupation. The respondent has 


already deposited rent up to September, 


1978. The appellants shall be at liberty 
to withdraw the same. 


18. The appeal is disposed of accord- 
ingly. 
Appeal allowed, 


AR 1980 SUPREME COURT 957 
(From: Punjab & Haryana) 
S. MURTAZA FAZAL ALI 
‘AND A. D. KOSHAL, JJ. 


Criminal Appeals Nos, 252 and 253 oł 
1974, D/- 29-3-1979. 


Bhe Ram, Appellant v, State of Har- 
yana, Respondent. . 
i And | 

Sardara and another, Appellants v. 


State of Haryana, Respondent. 

(A) Penal Code (1860), Section 149 — 
Unlawful assembly —- Offence of murder 
committed — Specific overt act need not 
be attributed to accused. 


In a case of rioting under Section 149, 
it is not necessary that any specific act 
should be attributed. It is sufficient if it 
is proved that all the members of the 
unlawful assembly shared the common 
object of the said assembly which was 
undoubtedly to cause the murder of the 
deceased. Therefore, it could not be 
argued that no overt act was attributed 
to the appellants except a general state- 
ment that they took part in the beating 
of the deceased person. (Para 4) 


' (B) Evidence Act (1872) Section 3 — 
Criminal trial — Appreciation of evidence 
— Principle of falsus in uno falsus in 
omnibus — Applicability. 7 
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The principle of falsus in uno falsus 
fn omnibus does not apply to criminal 
trials and it is the duty of the Court to 
separate the grain from the chaff instead 
of rejecting the prosecution case on 
general grounds. (Para 2) 


FAZAL ALI, J.:— In these two appeals 
the appellants have been convicted as 
follows :— 

u/s. 148 I. P. C. : 
Each of them sentenced to rigorous im- 
‘prisonment for one year, 

u/s. 302/149 I P. C. 

Each of them sentenced to imprison- 
ment for life and to pay Rs. 500/- as 
fine and in default of payment of fine ta 
further undergo rigorous imprisonment 
for ‘six months. ` 

u/s, 435/149 I. P.C. 

Each of them sentenced to rigorous im- 
prisonment for two years, 

325/149 I. P. C 
Each of them sentenced to rigorous im- 
prisonment for one year. 

323/149 I. P. C. 


Each of them ‘sentenced to rigorous im- 
prisonment for ‘six months. 

All the sentences awarded to the appel- 
lants were ordered to run concurrently. 


2, The prosecution case has been detail- 
ed in the judgment of the High Court and 
tt is not necessary for us to repeat the 
same all over again. We have perused 
the judgment of the Sessions Judge and 
also that of the High Court and heard 
learned counsel for appellants at great 
fength. We do not find any error of law 
or any error in the appreciation of tha 
evidence by any of the Courts below. Mr. 
Sawhney appearing for the appellants in 
‘Cri, Appeal No. 253/74, and Mr. Gam- 
bhir in Criminal Appeal No. 252/74 for 
the appellant Bhe Ram, submitted two 
points before us. In the first place, it was 
argued that the High Court having re- 
fected the essential details of prosecu- 
tion case, the appellants also should have 
been acquitted. -We have gone through 
the fudgment of the High Court and we 
are not in a position to agree with the 
counsel that the High Court has dis- 
believed the essential details of the pro- 
secution case. The High Court has 
merely pointed out that in view of the 
charge of rioting there may be some 
infirmities with respect to some of the 
accused persons who were entitled to 

e benefit of the doubt. The High Court 
has also rightly pointed out that the prin- 
ciple of falsus in uno falsus in omnibus 
does not apply to criminal trials and it is 
the duty of the Court to separate the 
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grain from the chaff instead of -rejecting 
the prosecution case on general grounds, 
We are of the opinion that the High 
Court has made an absolutely correcl 
approach to these cases, 


3. It was next contended that no ex- 
planation for serious injuries found on 
the person of the accused i e Sunda 
and Prabhati, has been given by the pro- 
secution, The High Court has adverted 
to this aspect of the matter and has 
given a reasonable explanation for these 
injuries. In this connection, the High 
Court observed as follows:— ) 

“All the aforesaid eye-witnesses hava 
stated that all the accused came armed 
with various weapons and Chandgi ac- 
cused pulled pullas from a Chhappar and 
Surja ignited fire and they set their Ch- 
happars to fire and then Jangli and Mool 
Chand deceased caused injuries to these 
two accused persons with Trenchie and 
Talli respectively, which they had picked 
up from there and thereafter all the ac- 
cused caused injuries to Jangli and Mool 
Chand, who died at the spot”, 
In these circumstances, therefore, the 
prosecution case does not suffer from any 
infirmity. The High Court and the Ses- 
sions Judge have both rejected defence. 
version. 

4. Lastly, it was argued by Mr, Gambir 
that there is no overt act attributed to 
the appellants except a general statement 


‘that they took part in the beating of the 


deceased person, In a case of rioting 
under Section 149, it is not necessary. that 
any specific act should be attributed. It 
is sufficient if it is proved that all the 
members of the unlawful assembly 
shared the common object of the said 
assembly which was undoubtedly to 
cause the murder of the two deceased. 
On this aspect, both the Courts below 
have given concurrent findings of fact 


‘that the case has been proved agains? 


the appellants. Apart from other wit- 
nesses, there is no doubt that P. Ws. 3, 5 
and 6 have named the appellants right 
from the police up to the Sessions Court, 
and therefore there was absolutely no 
reason to distrust their evidence, 


5. For these reasons, we are of the 
opinion that there is no merit in these 
appeals which are accordingly dismissed, 


Appeals dismissed, 
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AIR 1980 SUPREME COURT 959 
(From: (1) Madras, (2 to 4) Andhra 
Pradesh)* 


V, R. KRISHNA IYER AND 
V. D, TULZAPURKAR, JJ, 


Civil Appeals Nos, 481-482 of 1975, 416- 
420 and 2165 of 1977 with Spl. Leave 
Petn. (Civil) No, 4029 of 1977, D/- 4-4- 
8979. | 


1, Union of India and others, Appel- 
Yants v, E, S, Soundara Rajan etc, Re- 
spondents, i 


2, Union of India and others, Appel- 
Jants v, V. N, Deshpande and others etc, 
Respondents, 


3. Union of India and others, Appel- 
fants v, A. K, Reddy and others, Respon- 
dents, 


4. Union of India and others, Petl- 
tioners v. K, Satyanarayana and others, 
Respondents. 


Constitution of India, Articles 14 and 
16 — M. S. M. Railway employees in 
Madras State — Classification of Com- 
mercial Clerks and Assistant Station 
Masters/Station Masters, for salary scales 
or other conditions of service — There 
is no identity of class — Advantages 
created later on in favour of Commercial 
Clerks owing to peculiar developments 
—— Question of discrimination does not 
arise. 


The employees concerned In Madras 
State under the M, S, M, fell in two 
categories, namely, Commercial Clerks 
and Assistant Station Masters/Station 
Masters, Their pay scales, at the various 
grades, were substantially similar al- 
though at the higher levels the Assistant 
Station Masters/Station Masters had 
higher scales of pay, It was found 
- that at the lowest levels in the two cate- 
gories of posts, there was long stagnation 
since around 90 per cent of those posts 
were occupied by the lowest categories, 
The Union of India, around 1956, fel 
that there was need for revision of this 
set-up and with a view to give more ré 
lief and opportunities for increments to 
the Commercial Clerks at the most con- 


PE a 
*(1) W, P, Nos, 84 and 1454 of 1971, DJ- 
9-1-1974 (Mad). 

(2) to (4) W. P. Nos, 946, 1484, 3563, - 5084 
and 8739 of 1974; W. A. Nos. 127 of 
1974; and 108 of 1978, D/- 27-8-1975; 
9-9-1974 and 14-12-1976 (Andh Pra) 
respectively. 
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gested levels, produced the New Deal. 
The New Deal covered not merely Com- 
mercial Clerks and Asstt, Station Masters 
and Station Masters but also applied to 
other categories in the Railway Service, 
Way back in 1930, and from then on, 
several Commercial Clerks went over and 
became Asstt. Station Masters/Station 
Masters and to some extent, they en- 
joyed certain advantages on this score, 
They continued to work out their respec- 
tive fortunes in the administrative ser- 
vice on the basis of the then rules and 
scales of pay. When in 1956, the New 
Deal was brought in some Asstt. Station 
Masters/Station Masters found that al- 
though they were senior to certain Com- 
mercial Clerks at the early stages, their 
pay became less than that of Commer- 
cial Clerks, This, according to them, was 
unequal treatment of equals, 


Held that, even though two categories 
may be close cousins, they.were quite 
distinct. There could not. be any discri- 
mination spelt out merely because they 
have been dealt with in regard to their 
salary scales or other conditions of ser- 
vice differently. Equality postulates 
identity of the class and once that is ab- 
sent, discrimination cannot arise. Com- 
mercial Clerks and ASMas/SMs fell into 
two different categories, {Para 4) 


It is equally important to remember 
the well-established proposition that 
there cannot be a case of discrimination 
merely because fortuitous circumstances 
arising out of some peculiar develop- 
ments or situations create advantages or 
disadvantages for one group or the other 
although in the earlier stages they were, 
more or less, alike. If one class has not 
been singled. out for special treatment, 
the mere circumstance of advantages 
accruing to one or the other cannot result 
in breach of Art, 14 of the Constitutions 
Writ Petns, Nos. 84 and 1454 of 1971, 
D/- 9-1-1974 (Mad), Affirmed, {Para 4) 

(Editorial Note: In similar circum- 
stances, a writ petition was filed by the 
A. S. Ms./S. Ms. of M. 8, M. Railway in 
the Andhra Pradesh High Court, chal- 
lenging the rise in pay of Commercial 
Clerks, on the ground of discrimination, 
The petition was allowed and the deci- 
sion became final, Thereafter, a writ pe- 
tition was also filed by the A. S. Ms./S. 
Ms. as M, S, M, employees, in Madras 
State on the ground of discrimination, 
On merits, it was held by the Madras 
High Court that there was no discrimi- 
nation, But the High Court allowed the 
petition on the ground that dismissal of 
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the petition would result in anomalous 
position and conflicting decisions of High 
Courts since the decision of the Andhra 
Pradesh High Court had become final 
and binding on the Union of India, The 
Supreme Court in this case, 
amongst others an appeal from the deci- 
gion of the Madras High Court, agreed 
with the view of the Madras High Court 
that there was no discrimination, but 
did not disturb the final order passed by 
the Madras High Court for the same rea- 
S as stated by that High Court, — 
J 
Cases Referred: Chronological Paras 
(19877) 1 SCR 377: AIR 1976 SC 2345: 
1976 Lab IC 1483 4 
@963) 3 SCR 809: AIR 1963 SC 891 4 


Mr. Soli J. ‘Sorabjee, Addi. Sol, mere 
fin C. A. Nos. 481 and 416 only), . 
Appellants in C. A. Nos, 481-482 of ea 
M/s. R. B. Datar, E. C. Aggarwala, Ad- 
vocates and Mr. Girish Chandra, Advo- 
cate, for Appellants and- for Petitioners 
in the Sip; Mr. M. K. Ramamurthy, Sr, 
Advocate (in C. A. No. 481) Mr. Am- 
brish Kumar, Advocate with him, for Re- 
spondents; Mr. B. Kanta Rao, Advocate, 


for appearing Respondents in C. A. Nos, 


416-420; Mr. K. R. Choudhary, Advo- 


cate, for Respondent No, 186 in Sip. No,- 


4029 of 1977. 


KRISHNA IYER, J.:— The main ap- 
pon with which we are concerned in this 
atch of civil appeals (and special leave 
petitions whose fate will depend on the 


decision in the civil appeals) is one- 


where a Railway employee successfully 
_ challenged the refusal to pay certain 
‘emoluments by the Union of India in the 
Madras High Court. His writ petition in 
the Madras High Court was in the wake 
of similar one in the Andhra Pradesh 
High Court a few years prior thereto. 
The decision of the Andhra Pradesh 
High Court had become final, especially 
because the special leave petition filed 
by the Union of India challenging it had 
been dismissed by this Court..The Mad- 
ras High Court considered the reasoning 
given in the Andhra Pradesh decision 
and was inclined to dissent from it, but 
felt that . the consequences of divergent 
decisions in the two. High Courts might 
Tead to anomalies and should, therefore, 
be avoided. The High Court expressed it- 
self thus: 


‘With respect to the view of the 
Andhra Pradesh High Court, we are un- 
_able to agree with in...... But the decision 
of the Andhra Pradesh High Court ‘has’ 
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ALR. 
created a pecuilar situation, The result 
of giving effect to it, as the Department - 
is bound to give effect to that judgment 


which has become final is that employees”. ` 


like the petitioners in the Railway 'ser- 
vice in the Andhra Pradesh Area will 
be treated differently from the peti- 
tioners, who are in every way similar to 
them except for the region in which they 
happen to work, in the matter of pay 
scales and other matters,” 

Having regard to this odd potential con- 


sequence, the High Court of Madras fell 


in line with the Andhra Pradesh High 
perl and upheld the writ petitioners’ 
aim, 


2 A few facts, minimally necessary 
to bring out the two questions of law 
urged before us by the aggrieved Union 
of India, may now be narrated. We ars 
concerned with the MSM Railway, . one 
of those British Indian companies, since 
merged in the Indian Railways. The em- 
pioyees under the MSM with whom wa 
are concerned fell in two categories, : 
namely, Commercial Clerks and Asstt, 
Station Masters/Station Masters, Their 
pay scales, at the various grades, were 
substantially similar although at the 
higher levels the Assistant Station Mas- 
fers/Station Masters had higher scales of 
pry. It was found that at the lowest 

Is in the two categories of posts, 
there was long stagnation since around 
§0 per cent of these posts were occupied 
by the lowest categories. The Union of 
India, around 1956, felt that there was 
need for revision of this set up and with . 
a view to give more relief and opportu- 
nities for increments to the Commercial 
Clerks at the most congested levels, pro-. 
duced what has been called the new 
deal. We may make it clear that the new 
deal covered not merely Commercial 
Clerks and Assistant Station Masters and 
Station Masters but also applied to other 
categories in the Railway service. The 
particular problem which confronts the 
court now alone need be mentioned. 
That is why we are focussing attention 
on Commercial Clerks and ASMs/SMs. 


8. Way back in 1930, and from then 
on, several Commercial Clerks went over 
and became Assistant Station Masters/ 
Station Masters and to some extent they 


' enjoyed certain advantages on this score. ~ 


They continued to work out their respec- 
tive fortunes in the administrative ser- - 
vice on the basis of the then rules and | 
scales of pay. When. in 1958, the new - 
deal was brought in some Assistant. Sta-” 
tion Masters/Station Masters found that 
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‘although ` iiey senior” tọ, certain 


Commercial Clerks i at the early’. stages, 


{their pay became less than that of Com- 
: jmercial Clerks., This, according -to them 
was unequal treatment: of equals.: It was 
fon this grievance that with a constitu- 
‘{tional veneer some of those employees 
moved a writ petition in the Andhra 
Pradesh: High Court. That High Court 
took the view, right or wrong, that Com- 
mercial Clerks and ASMs/SMs were sub- 
{stantially treated alike: and when certain 
‘disparities in emoluments arose on ac- 
count of the new deal, discrimination 
ensued. On the basis of this logic the 
High Court directed as follows: 


‘In the result, the writ petitions ‘are 
allowed and the respondents are direct- 
ed to fix the pay of the petitioners in 
their present cadre so as not to; be less 
than the pay they would have drawn if 

they had. been in the cadre of Commer- 
' cial Clerks from which they were pro- 
moted, to be effective from the date of 
the ` implementation of ‘the New Deal. 


The. petitioners will get their costs, Ad-. 
vocate’s fee Rs. 250/- (Rupees two hund- 


red and fifty only). One set.” 


4. The learned Additional . Solicitor 
General, appearing for the Union of 
India, pointed out that the Madras High 
‘Court expressly dissented from this. rea- 
soning and further. contended before us 
that Commercial Clerks and ASMs/SM3 
fall into two different categories and ‘on 
the basis of the rulings of this Court 
there could not be any case. of discrimi- 
nation when distinct categories in Gov- 
» ernment service had different treatment 
` in the course of the service. He cited 
before us a series of decisions, 
earliest of which was reported in (1963) 
3 SCR 809 (at 817, 823 and 824). Indeed 
a series of other decisions right down to 
(1977) 1 SCR 377 at 389 have taken the 






ct. There cannot be any discrimina- 


been dealt with in regard to their .salary 
scales or other conditions of. ‘service dif- 


|jthe class and -once -that - is ‘absent, 
{discrimination cannot arise.. This argu- 
ment appeals to us and we are not pre- 
pared to agree with the conclusion 
reached by Andhra’ Pradesh High Court 


SMs° fell into two different - “categories 


o in the narration ` of facts. by - thie 
1980 EG NII G-2: 


‘aw =r, 


| Union of India’ v. E. S.-Soundara Rajan l 
Andhra Pradesh. High Court as well as 


.a case of. discrimination merely because 


_one-group or the other although in the 


the . 


ferently, Equality postulates identity of 


- Sorabjee. - 
so long-as Commercial Clerks and ASMs/_ 
and. this seems to be plain and is con- | 
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the Madras. High ‘Court. . It. is equally 
important to remember the well esta-}_ 
blished proposition that there cannot be 


fortuitous circumstances out’ of 
some peculiar developments or situations 
create advantages or disadvantages for 


earlier. stages they were, more or less, 
alike. If one class has not been singl 
out for special treatment, the mere. cir- 
cumstance of advantages accruing to one 
or the other cannot result in breach of 
Article 14 of the Constitution. ‘On this 
basis we should agree with the reason = 
ing of the High Court of Madras and 
declare the law correctly. ; 


3. Indeed the Madras High Court ca 
also gone this far but has declined to 
reverse the result reached by the 
Andhra Pradesh High Court. We have 
earlier extracted the reason which ` 
weighed with the Madras High Court in 
doing so. We too feel likewise. The only 
persons who claim benefits on the basi's 
of the Andhra Pradesh decision are those 


-before this court at the various. civil ap- 


peals and special leave petitions and no 
more, They are somewhere around 547 
or so. The exact figure is not necessary 
for us to mention except to make it 
plain that no one who is not before this 
court now will be entitled to the amelio- 
rative relief that we propose to give 
largely induced by. the realism. which 
appealed to the Madras High Court. 


6. Having heard counsel on` both 
sides on this aspect, we direct that while 
the law has been declared by us- and it 
in effect. reverses the position taken by. 
the Andhra Pradesh High Court, the 
emoluments that the respondents in the 
appeals as well as the special leave peti- 
‘tions will draw. will not be affected, sub- 
ject of course to .our observations re- 


3 . garding the second point urged by. the 
- learned Additional. Solicitor General. 
tion spelt out merely because they -have . - . 


7, We thus ‘make it clear that the net 


` result of the Andhra Pradesh decision 
- will prevail while the law laid down by 


the said decision will stand set aside. 
8. Now we proceed to, the second 
‘point urged before us by. Shri Soli J. 
This takes us to the second 
decision of. the Andhra Pradesh -High 
Court. Certain. events ensued after the 
first. decision rendered ..by. the Andhra 
Pradesh High- Court; The- employees who — 
were beneficiaries under that decision 


me 
> 
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sought a clarification of the decision 
with which the Union of India did not 
agree. Therefore, a second writ petition 
was filed where the High Court again 
went into: the construction of the con- 
cluding or decretal portion of the first 
decision of the Andhra Pradesh High 
Court. 

9. Here again we do not sales with 
the conclusion reached by. the High 
Court because its-reasoning appears to 
‘us to be fallacious, The rival contentions 
bearing on the interpretation of the first 
decision may be briefly stated before we 
express our opinion. The whole griev- 
‘ance of the employees. concerned was 
that had the. aggrieved. Commercial 
Clerks not become Assistant Station 
Masters or Station Masters they would 
have got the benefit of the New Deal 
and thereby got increased emoluments, 
This should not be denied to them mere- 
ly because they had gone over to the 
category of - Assistant Station Masters/ 
. Station Masters. . The necessary conse- 
quence is that only such of them as had 
a chance of going up in- emoluments or 
drawing increments attributable to the 
New Deal could claim any benefits or 
advantages under the decision of. the 
Andhra Pradesh High Court, .This was 
the contention pressed before us by Mr. 
Soli J. Sorabjee. On the other hand, Mr. 
M. K. Ramamurthy, appearing. for the 
employees — counsel for the others 
similarly situated. have adopted his ar- 
guments — argued before us that the 

second: decision of the Andhra Pradesh 
High Court was correct and’ that the 


illustration given by the High Court 


graphically to clarify its conclusion was 
realistic and correct. We do not go into 
it in greater detail because we are clear 
in our mind that the employees (ASMg/ 
SMs) who, had they continued as Com- 
mercial Clerks would not have had any 
increments on’ account of the: New Deal, 
could not claim such increments on the 
basis of the Andhra Pradesh High Court 
decision,. All. that. the Andhra Pradesh 
decision sought’ to do was .to see. that 
ASMs/SMs were not prejudiced.. merely 
by leaving their earlier position as Com- 
mercial Clerks. It did not put them in 
a better position than they ‘would have 
if they had continued as Commercial 
Clerks. On this footing, we disagree with 
the decision of the Andhra Pradesh High 
Court in the’ second round which was 
rendered in a clarification of. the © con- 
clusion in the first decision. i 
10. ' Pragmatism here again dictates 
the ultimate relief we propose to give. 


V. C, Shukla v, State .. 


A.L R. 


Assuming the clarification by the Andhra’ 
Pradesh High Court to be wrong-— and « 
it is in the light of what we have stated. 
above — an intricate calculation will 
have to be. made’ about things of long. 
ago’ and a restructuring of the ‘little 
benefits each one drew would have to be. 
worked out. We do not think that this is. 
worth the candle especially having re- 
gard to the fact that the employees be- 
longing to the lower category and their 
emoluments are far from’ enviable, — 


11. We, therefore, uphold the ie. AY 
contended for by the Union of India, 
but decline to interfere with the cash 
results and emoluments that the em- | 
ployees/respondents have. been held en- 
titled to under the decisions of the An- 
dhra Pradesh High Court and the Mad- 
ras High Court. We dispose of the ap- 
peals and the special leave petitions as 
above. No costs. The Union of India will 
implement the . directions given by the 
High Court concerned within six months 
from ua 4 

l y l “Order accordingly. 
AIR 1980 SUPEEME COURT 962 
(From: Special Court, New Delhi)* 


S. MURTAZA FAZAL. ALL, P. N. SHIN- 
GHAL, D. A. DESAI AND A. P. SEN, 
JJ. 

Criminal Appeal No, 562 of 1979, D/- 
7-12-1979. 

V. CŒ Shukla Appellant v. . State 
through C.B.L, Respondent. 

(A) Special Courts Act (1979), S.. u an 
Criminal P. C. (1974), S. 397 (2) — Ex- 
pression - e nlite order” — Ex- 
pression in S. it (1) of the. Act hag been 
used in natural sense, and not in wider 
sense as used in S. 397 (2) of the Code 
— Order framing of charge is interlocu-. 
tory — Appeal against same is incompe- 
tent: ((i) eis eta of Statutes (i) 
Words & Phrases — Word Sac 
tory’) 

Per Majority (P. N. Shinghal. J 3 
contra): The word ‘interlocutory order’, 


“Criminal Case No. 1: ‘of 1979, D/-" 17-9=: 
1979 (SpL Court, Delhi), : , 


**In this case, the Judges of the Supreme: 
Court differ in their views. The majo-: 
_ rity view is taken by S. M. Fazal Aji,’ 
D. A. Desai and A. P. Sen, JJ. and the. 
minority. by P. N. Shinghal, 1. ee 
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used in S. 397 (2) of the Code relates to 
various stages of the trial, namely, ap- 
peal, inquiry, trial or any other proceed- 
ing. The object seems to-be to cut down 
the delays in stages through which a ceri- 
minal case passes before it culminates 
in an acquittal, di _ or conviction, 
Having regard to the very large. ambit 
and range of the Code, the. expression 
‘interlocutory order’ would have to -be 
given a broad meaning so as to achieve 
the object of the Act without disturbing 
or interfering with the fairness of the 
trial. The term ‘interlocutory order’ used 
in the Code of Criminal Procedure has 
to be given a very liberal construction 
in favour of the accused in order to 
ensure complete fairness of the trial be- 
cause the bar contained in S. 397 (3) of 
the Code would apply to a variety of 
cases coming up before the courts: not 
only being offences under the Penal. 
Code but under numerous Acts. The revi- 
sional power of the High Court or the 
Sessions Judge could be attracted if. the 
order was not purely interlocutory but 
intermediate’ or quasi final. The same, 
however, could not be said of the Spe- 
cial Courts Act which was meant’ to 
cover only specified number of crimes 
and criminals and the objective attained 
was quickest despatch and speediest. dis- 
posal, AIR 1977 SC 2185; AIR 1978 SC 
47; AIR 1949 FC'1; AIR 1977. SC 1489) 
AIR 1977 SC 403 and AIR 1972 SC _ 545, 
Expld. (Paras 5, 7, 95) 

The dominant purpose of the Act is te 
achieve not only speedy: determination 
but a determination with the utmost 
despatch. Therefore, the provisions of 
the Act must be interpreted so as to eli- 
minate all possible avenues of delay ‘or 
means of adopting dilatory: tactics by 
plugging every possible loophole in the 
Act through which the disposal of, -the 
case may be. delayed. It was for this pur- 
ose that a non obstante: clause was put 
in S. 11 of the Act so as to bar “appeals 
against any interlocutory order- whether 
it is of an intermediate nature or is quasi 
final. AIR 1979 SC.478, Fol -> 
` (Paras 15; 17) 
As the: non obstante ‘dlguse expressly: 


excludes the provisions of the’ Code* of’ 


Criminal Procedure, Courts: cannot call 
into aid the provisions of S..397 (2): of 
the Code which would amount to: frist- 
rating the very object which S, 11 seeks 
to advance: .The: absence of ‘revision is 
more than compensated ‘by. : giving © the 
accused e- right. of. an appeal against 
any judgment or order of -the 
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Judge: as of right and open on facts and 
law. The trial is. held ‘by a sitting High 
Court. Judge who also would have the 
power of revision. if he was sitting in a 
High Court, Therefore, it would not be 
in keeping with the dignity, decorum 
and status of the Special Judge to pro- 
vide for an appeal even against such an 
order which he is supposed to pass with 
full application of mind and due deli- 
beration. (Paras 14, 18, 114, 115) 
The non obstante clause would have 
the effect of overriding and excluding 
the provisions of the Code. Therefore. 
Courts should exclude the statute con- 
cerned from consideration, in the instant 
case ‘The Code’ and should construe the 
words used according to their natural 
and ordinary meaning instead of refer- 
ring to the statute which is sought to be 

excluded. AIR 1952 SC 369, Applied. 
(Para 20) 


In ‘order ti construe the term ‘inter- 
locutory’, it has to be construed in con- 
tradistinction to or in contrast with a 
final order. In other words, the words 
‘not a final order’ must necessarily mean 
an interlocutory order or an interme- 
diate order. Thus, the expression ‘inter- 
locutory order’ is to be understood and 
taken to mean converse of the term 
‘final order’, (Para 21) 


An interlocutory order merely decides — 
some point or matter essential to the 
progress of the suit or collateral to the 
issues sought but not a final decision or 
judgment on the matter in issue. An 
intermediate order is one which is made 
between the commencement of an action 
and the entry of the judgment, An order 
framing of the charge being an inter- 
mediate order. falls: squarely. within the 
ordinary and natural meaning. of the 
Sis ‘interlocutory:. order’ as used in 

» 11 (1) of the Act. 

(Paras 22, 23, 26, 33, 42, 44, 45, 46) 

The order of framing the charges is 
purely an interlocutory order as it does 
not ‘the proceedings but the 
trial goes on until it culminates in ac~ 
quittal. or - conviction. It is true that if 


the Special Court would:have refused to 


frame charges and discharged: the: accus- 
ed; the proceedings would. have termi- 
nated but that is only one side of the 
picture, The -other side of the picture-is 
that if the Special Court refused to dis- 
charge the accused and framed ‘charges 
against him, then:-the order would be 
interlocutory’ because -the -trial= would 
still be alive, n (Paras 34; 110) 
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The proceedin 
of the Code including any discharge or 
framing of charges under Ss. 239 or 240 
amount to a trial The question of a pre- 
trial, as suggested by the counsel for the 
‘appellant, does not arise on a plain: in- 
terpretation of the language of Ss. 238 
and 239 which were the same as S. .251-A 
- under the Code of 1898 as amended by 
the Act of 1955. AIR 1960 J & K 71 and 
AIR 1968 SC 733, Dist. (Para 38) 
-~ Thus, so far as the tinter- 
` locutory order’ appearing in S. .11 (1) of 
‘the Act is concerned, it has been used in 
the natural sense and not in .a special 


or a wider sense as used by the Code in. 


S. .397. (2). (Para 46) 
Hence, the order passed by the Special 


Judge framing charges against accused: 


is an interlocutory order and as such the 
appeal against the same is incompetent 
- (Paras 47, 117) 
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. Mr. P. R.. Mridul, Sr. Advocate jra 
O.. P. Sharma, Advocate with him),. 
Appellant; Mr. Soli J. Sorabjee, Sol. Gen 


28, _neral of India (M/s. R. N. Sachthey, 


Girish Chandra, Bipin Behari Lal and 


Miss Nilam Grover, Advocates with him), 


for Respondent. 
S. M. FAZAL ALL -J. (for himself and 
on behalf of A. P. SEN, J.):— This ap- 


17th September 1979 passed by Justice 
Joshi, Special Judge appointed under the 


: Special. Courts Act, 1979 (No. 22 of 1979) 


(hereinaftetr to be referred as the ‘Act’) 


by. which the learned Judge directed a - 


charge to be framed against the appel- 
lant under S. 120-B of the Indian- Penal 
Code read with S. 5 (1) (d) and S. 5 (9) 


.of the Prevention of Corruption. Act, 


1947 and: also under S. § (2) read with 
S..5 (1) -(d) of the said Act. This appeal 
has been filed by the appellant under 


21, 25, 27, 28, 29, 
72, 97 


against an order dated. 


1869" 


where’ Mr: ‘Soli ‘Sorabjee, the’ Solicitor 


. General: of India, put in appearance on . 


behalf. of the. respondent. and `, raised’ a 
reliminary | objection to the maintain- 


ability of the appeal. The preliminary | 
objection raised by. the Solicitor Gene-. 


ral was mainly on the’ ground that thè 
order impugned being a purely intérlocu- 
 toroy order within the meaning of . Sec- 
tion 11 (1) of the Act, no appeal lay ‘to 
this Court, The Division Bench in view 
of the nature of the substantial question 


of law involved’ referred the case to a 


larger Bench even at the. stage of preli- 
minary hearing because if ` the _ap- 

peal was admitted 
would ‘impliedly involve a decision on 
the question raised by the Solicitor ‘Gé 
neral by way of a preliminary , objec- 
tion. 


2 We have . heard the counsel’ ‘for 


the parties at very great length on the- 


various aspects of the respective points 
oe view put forward by the counsel’ for 
the parties. It is manifest’ that if’ the 
ary objection raised by the re- 

dent finds favour then the appeal 


has to be dismissed in limine ‘as being © 


not maintainable. If, however, the pre- 


. liminary objection is overruled and the 


contention of the appellant is accepted, 
‘the appeal will have to be admitted to 
hearing. In view of the limited nature 
_of the scope of the appeal. we ‘find’ it 
wholly unnecéssary to Zo into the facts, 


circumstances or the evidence on a con- | 
Special . Judge" 


sideration of which the 
has based his order because that can “be 
done. only if the appeal is to be © heard 
on merits, 

‘3 The sheet-anchor of the ‘argument 
of Mr. Mridul, counsel - for the appellant, 


appears to be that the Special ' Courts 


ct being . a statute in pari materia, the 
{ al Procedure Code, ‘the expres- 
sions used and the meaning. of the words 
employed in the Act must have the same 
meaning and signification as used in the 


. various provisions of ‘the Criminal Pró- © 


cedure: Code of 1973 -(hereinafter to be 


referred to as the ‘Code’). It was submit-. 


ted in, the first instance that on a -pro- 
per construction of S. 11 of the Act, 


the word ‘interlocutory order’ has’ been” 
used exactly in. the same sense as the 


same word ‘has been used in S. 397 (2) 
‘of the Code. The argument. merits. seri- 
ous consideration and . “has various 
phases - -and , facets to be gone into after a 
examination’ of the ` schemé. and 


object, of the Code and the Act: To begin `; 


with, it would appéar thatthe Code has 
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. and maintaining uniformity, 


Suggestions for. 
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made ‘revolutionary changes in the | Cre 
minal ` Proçedure . Code of 1898 and „has 


inserted | additional . provisions with a 


view to ensure _ speedy ‘justice without 
impeding fairness of the trial- In ` this 


„connection, the relevant portions of tne 


Statement of Objects and Reasons of the 
Code may be extracted:— 


“The ‘amendments of 1955 were. exten- 
sive. and were intended to simplify pro- 
cedures and speed up trials as far.as pos- 
sible. In addition, local amendments were 
made. by State Legislatures, of which 
the most important were those made to 
bring . about separation of the Judiciary 
from the Executive. Apart from these 


_ amendments, the. provisions of the Code 


of 1898 have remained practically un- 


‘changed through these decades and no 


attempt was made to have a compre- 
hensive revision of this old Code. till 
the Central Law Commission was set up 
in 1955. 


The main task of the Commis- 
sion was to suggest measures to remove 
anomalies and ambiguities brought to 
light by. conflicting decisions. of the 
High Courts or otherwise, to. consider 
local .variations..with a view to securing . 
to consoli- 
date laws wherever possible and to. sug- 
gest . improvements where necessary. 
improvements received 
from various sources were coneidered by 
the Commission......... 
«3. The encase of the . Com- 

mission were examined carefully by the 
Government, keeping in view, among 


: others, the - une. Danie considere- 
tions:— Ai 


(i) an acces person should gat a tair 
trial in accordance’ ‘with the accepted 
principles of natural justice; 

Ui) every ‘effort’ should be “made to 
avoid delay in investigation and -trial 
which is harmful not only to the indivi- 
duals ‘involved but also to society; and 

ii) the procedure should not be com- 
plicated and should, to the utmost extent 
possible, ensure fair deal to the’ ‘poorer 
sections ofthe ‘community. 

The occasion has been availed of to con- 
sider and adopt where appropriate sug- 
gestions were received from other quar- 
ters based on practical experience of 


- investigation’ and: the working of crimi- 


nal. courts. 


nevovennusetg 


e R al to- the - 
‘accused, “separatión ~ as ng fae ea for in `. 


the Bill: would ensure: -improveémierit’” in 
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the quality and speed of disposal, as all 
Judicial Magistrates would be legally 
qualified and trained persons working 
under close supervision of the High 


5. Some of the more important changes ` 


proposed to be made with a view to 
ee up the disposal of criminal cases 


| ig the preliminary inquiry which pre- 
cedes the trial by a Court. of Session, 
otherwise known as committal proceed- 
ings, is being abolished as it does not 
serve any useful purpose and has been 
the cause of considerable delay in the 
trial of offences; . 


(d) the powers of revision against in- 
terlocutory orders are being taken away 
as it has been found to be one of the 
main contributing factors in the delay 
of disposal of criminal cases; 


4 A eeriaet of the Objects and Re- 
asons clearly shows that the Parliament 
wanted to implement the recommenda- 
tion of the Law Commission as far as 
possible. In the instant case, we are 
mainly concerned with two - important 
changes which have been.made in the 
Code. In the first place, as para 5 of the 
Objects and Reasons shows the pre- 


liminary inquiry which preceded the 


` trial by a court of session’ known 
as committal proceedings has been abo- 
lished and the Magistrate before whom 
the charge-sheet is submitted has merely 
to find out whether the offence is exclu- 
sively triable by a sessions court and, 
if so, to send the case to the sessions 
court. This was obviously done to cut 
down considerable delay and duplica- 
tion in the trial of serious criminal of- 
fences, We-have laid special stress ‘on 
this part of the amendment because a 
serious argument was built up by — the 
learned counsel for the appellant on the 
question as to when the trial in a war- 
rant case starts. We shall deal with this 
aspect of the matter a little: later. Se- 
condly, para § (d) of the’ Objects and 
Reasons emphasises the fact that powers 
of revision against interlocutory orders 
have been taken away as they were 
found to be the main contributing factor 
in ‘the delay of the disposal of criminal 
cases. It may be mentioned here that in 
the Codes of Criminal Procedure, -prior 
to the Code of 1973, the word "interlocu- 
tory order’ was not used -at all and, 
therefore, it has to be interpreted. for 
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the first time only after the Code came 
into force, Section 397 (2) of the Code 


which contains the powers of revisión 
against interlocutory orders runs thus— 


(2) The powers of revision conferred 
by sub-section (1) shall not be exercised 
in relation to any interlocutory order 
passed in any appeal, inquiry, trial or 
other proceeding. 

5. It will be important to note that 
the words ‘interlocutory order’ used in 
this sub-section relates to various stag 
of the trial, namely, appeal, ‘inquiry, 
trial or any other proceeding. The object 
seems to be to cut-down the delays in 
stages through which a criminal 
passes before it culminates in an acquit- 
tal, discharge or conviction. So far 
the Code of Criminal Procedure, 1973 
is concerned, it has got a wide and di- 
verse area of jurisdiction inasmuch as if 
regulates the procedure of trial not only 
of the large number of offences contain- 
ed in the Indian Penal Code but also in 
other Acts and statutes which apply the 
Code of Criminal Procedure or which 
are statutes in pari materia the Code 
Having regard, therefore, to the ve 
large ambit and range of the Code, the 
expression ‘interlocutory order’ would 
have to be given a broad meaning so as 
to achieve the object of the Act with- 
out disturbing or interfering with t 
fairness of the trial. Fortunately, how- 
ever, there are a few decisions which 
have interpreted the expression ‘inter- 
locutory order’ as appearing in S. 397 (2) 
of the Code. Before we come to the de- 
cisions, certain features may be noticed 
here. In the first place, the concept of 
appeal against interlocutory order seems 
to be by and large foreign to the scheme 
of the Code or for that matter the 
scheme of the Code of Criminal Proce- 
dure right from 1872 up-to-date. Appeal 
has been provided only against final 
orders and not against interlocutory 
orders. Instead of appeal, the Code of 
1898 ‘as also the Code of 1872 contained 
powers of revision which vested in. the 
High Court to revise any order’ passed 
by a criminal court. In the: -previous 
Codes, the term ‘interlocutory’ was not 
used. Therefore, the revisional’ jurisdic- 
tion was wide enough to embrace within 
its scope any. order whether- ` interlocu- 
tory, intermediate or final. Secondly, by 
virtue of scores of decisions of the vari- 
ous High Courts in India and the Privy 
Council, it was well settled. that the 










revisional jurisdiction possessed «by the 
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Sessions Judge and the: High Court could 
be exercised only to :examine the lega- 
lity or -propriety -of -the order impugned 
and more particularly the Courts were 
to interfere only if there was :an .-:error 
of law- or procedure. Previous . tor: the 
Code; the powers of revision enjoyed: by 
the Sessions Judge or the District Magis- 
trate or the.. Chief Judicial Magistrate 
through various - ‘amendments were. rather 
‘limited whereas the power of High Court 
was wide: and unlimited. Apart from the 
revisional, power. the: High Court: under 
the: Code of 1898: possessed an inherent 
power to pass orders . ex debito justitiae 
in order to prevent abuse. of -the. process 
of: the Court. This was a special: - 


power 
which was to be exercised by the: High. 


Court to meet a particular. contingency 
not expressly- provided for in the Code 
of Criminal Procedure.. ‘Even in the pre- 
sent Code, the inherent’ power of the 
court: has: been fully retained ‘under: Bec- 


"482. Nothing in’ this Code shall “he 
deemed to limit’or affect the inherent 


powers ofthe High Court to make ‘such. 


orders as. may be necessary to give effect 
to any order under this Code, or to pre- 
vent abuse of the process of any Court or 
otherwise to secure the ends of justice." ¥ 
6, Ote of the questions that arose 
was as. to whether an interlocutory. order 
which could be revised by .the Sessions 
Judge, can be further revised under Sec- 
Bon: 483 of (he Code by the Hien Court 
because S. rade (3) permitted the. power 
of revision to be exercised. only. by,. the 
High Court or the Sessions) Judge but 
not by both of them. The limitation con- 
tained in S. 397 (3) runs as. follows:— . 
(3) If an application under. this ..sec- 
tion has been made by any person. either 
' to the High Court or to the Sessions 
Judge, no. further application by. the 
same. person shall be entertained by tha 
other of them”. . 
_ Sub-section . (3), however, daas not. limit 
at all the inherent power of the -High 
Court contained in-S. 482, as:mentioned 
above. It merely curbs the- revisional 
power given to the High Court or. the 
Sessions Judge: under: S. 397 (1) of the 
Code, We need not dilate on this. aspect 
because we are not called upon to. con- 
sider the interpretation of S. 397. Sle 
the Code, although in one:of the. 
cited before.us this aspect has been poe 
into and that.is why we have indicated 
the same, Mr. Mridul contended that - as 
the Special Courts: Act has. fully applied 


- 
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the. ENN ‘of the Code to the trial 
of the offences by the Special’ Judge, the 
expression “interlocutory order’: has. been 
used: exactly in-the same sense as in 
S. 397 (2). In other words, the contention 
was that S.:11 of the Act is modelled -on 
S.-397 (2)-of the .Code: by telescoping 
sub-section (2) of the said section into 
S. 11 (1) of the Act. In support of his 
contention reliance was. placed in the 
case of Amar Nath v. State of Haryana, 
(1978) 1 SCR 222 and particularly. to..the 
aep observations iiz Da this 

urti— . 2 '- 


“It seems to us that ‘the term ‘inter- 
locutory order’ in $S. 397 (2) ‘of the 1973 
Code has been used in a restricted sense 
ahd ‘not in any broad or artistic sense. 
It merely _ denotes orders of a purely in- 
terim or temporary nature which do not 
decide or touch the important rights or 
the liabilities of the parties. Any order 
which ‘substantially affects the right of 
the ‘accused, or decides certain rights of 
the parties cannot be said to be an inter- 
locutory order so as to’ bar a revision to 
the High Court ` against that order,’ be- 
cause that. ‘would be against the very ob- 
ject which formed the basis for insertion 
of this particular provision in S. 397 of 
the 1973 Code. Thus, for instance, orders 
summoning witnesses, adjourning cases, 
passing orders’ for bail, for re- 


-ports and ‘such other steps’ in aid of the 


pending. proceeding, ` may no doubt 
amount to interlocutory orders against 
which no révision would lie under Sec- 
tion 397 (2) ‘of the 1973 Code. But orders 
which are matters of moment and which 
affect or adjudicate the rights of the ac 
cused or a particular aspect of the trial 
cannot be said to be interlocutory order 
so as to’ be outside the purview of the 
revisional " <, jurisdiction - of the High 


fa that case ono ofi (Fazal Ali, J.J 
was a party to. the decision. and gare: 
for the Court. It is no doubt true that 
this Court held that an order summon- 
ing an accused was not an interlocutory 
order but. being a matter. of moment it 
decided an:important aspect of the trial 
and was, therefore, 

order which-could be. revised - by. 
Sessions Judge or the High Court under 
S. 397 of the Code. The observations 
made by this Court, however, have to 


be read in the light of the peculiar facts 


ofthe ‘said case. What had happened in 
that-case was that:an-FIR was lodged: at 
police station. Butana, :District . Karnal, 
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mern - a number of accused persons | 
as having participated in the occurrence, : 


The police, after: holding investigations, - 


submitted a charge-sheet against the other 
accused persons: except the appellants 
before the Supreme Court against whom 
a final report under S. 173 of the Code: 
was given by the police. The report was: 
placed before a Judicial Magistrate, First 
Class who, after perusing the same, ac- 
cepted the report and released the ap- 
pellants. Thereafter the complainant filed 
a revision before the Additional Sessions 
Judge against the order of the Judicial 
Magistrate releasing the appellants but 
the revision petition was dismissed by 
the Judge. Thereafter the ‘informant fil- 
ed a regular complaint before the Judi- 
cial Magistrate ‘against ail the. accused 
including the appellants. The learned 
Magistrate after having examined the 
complaint found that.no case against. the 
appellants was established. A. further re- 
vision was taken up before the Sessions 
Judge who accepted the revision and 
directed further inquiry, on receipt “of 
which the Magistrate issued’ summons to 
the appellants. straightway. Against | this 
order the appellants. went up in revision 
to the High Court: which dismissed . ‘the 
petition in | limine, obviously “on the 
ground that the order passed . by the 
Magistrate . was an interlocutory one, 
That is how the matter came up by spe- 
cial leave before this Court. . It would 
thus be seen that before the stage of 
trial of the case reached the appellants 
had been released by. the Magistrate who 
accepted the final report that no case 
was made against them. Even a com- 
plaint which was in the nature of a pro- 


test petition against the final report filed - 


before the Magistrate was also dismissed. 
When the “Magistrate issued summons in 
ursuance of an order of further inquiry 
the Sessions. Judge cognizance was 
taken against the appellants: who were 
ordered to be put on‘trial- because -the 
order summoning the appellants virtual- 
ly- amounted ‘to asking the- accused to- 
face the- trial. It wàs'in the background - 
of these: circumstances that. this Court 
held that such. an: order being a matter 
- of moment. affecting important rights - of - 


- the parties, could not be said to be pure- - 


Ay an interlocutory ‘order. We have no 
doubt that the. decision of this Court, re- 
_ ferred to above, . was absolutely: correct. 


In fact this part of the decision was en~.- 


dorsed by a later decision of, this Court. 


‘in the “case-of Madhi’ Limaye vV, ‘The | 
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Judge is 


i 
State of apron o A i SCR 1485" | 
The: Court observed 


as cna gh in this, | tha’ 
order of the trial Court issuing proces” 
against the accused was challenged and ` 
the High Court was asked to quash thd. 
criminal proceeding.. either in exercise 
of its inherent power under Section 482” 
of the 1973 Code- corresponding to Sec- 
tion 561A of the Code of Criminal Pro- . 
cedure, 1898 — hereinafter called the™ 
1898 Code or the old Code, or under Sec-': 
tion 3987 (1) of the new Code correspond- 
ing to Section 435 of thezold Code. . Two 
points were decided in Amar Nath’s Case 
in the following terms:— ... 

(1). “While we fully agree with - ithe: 
view taken by the learned Judge.. 
where a revision to the High oat. 
against the order of the- Subordinate. 

expressly barred under sub- 
sec. (2) of S. 397 of the 1973 Code the- 
inherent . powers . contained -in ~S. 482 
would not be available to defeat the. bar 
contained in S. 397 (2)." |. a 

(2) The impugned order of the Magis- 
trate, however, was not an interlocutory. _ 
order, ., 

. But we are going - to reaffirm the 
decision of ‘the Court on the. second ; 
poin ee . | p . 

A Division. Bench. of three. 
Tudgos held that an order ‘framing a, 

order 


an oes was competent before the Ses-, 
sions Judge or the High Court. In dwel-: 
ling on the various shades — ‘and aspects. 
of an ‘interl ‘order, Untwalia. J.. 
who spoke for the Court, referred to pre- 
vious decisions of the Court . reg 

the scope and ambit of a final order. 
order to highlight the nature’ and ae 
fication of the.term. ‘interlocutory order’. 
Before analysing the decision,. it . may. 
be necessary. to state. the facts on the; 
basis of which the aforesaid decision was, 
rendered. The prosecution case was ‘that; 


_in a press.conference held at New. Delhi 


on September 27, 1974, the appellant be-. 
fore the Supreme Court is said to have. 
made. certain statements - and: handed: 


over a press hand-out. containing alleg-.. 
edly some defamatory statements regard- 


ing Shri A.,R. Antulay, the then Law. 


' Minister of the Government. of Maha-. 


rashtra. | ‘The State. Government decided. 


` to prosecute! the appellant for an -offence 


under- ce 580: ‘of. the . Indian -Penal - Coda. 


after ob “the «on . sanction; 
under S. ‘199 (4) SAs of, the. Code. Armed. 
with the sanction, the. Public _ Prosecu- ` ) 


1988)... 
tor :filad::a complaint-in the, court of. the 
Sessions Judge, . Greater. Bombay. :The - 


Sessions. Judge - took . cognizance, - 
complaint and issued process against. the 
appellant. At: the time when the appel- 
lant was being heard in the.. Sessions. 
Court, the allegation against him was’ re- 
sisted on three grounds— . 
(1) that the Court of Session had “no 
mn -to take cognizance of. the 
offence without a. 
of the case to it; 

(2) that the sanction given Was . bad 
inasmuch as it was not ave by the BD: 
pointing authority; and - 

(3) that the sanctioning anthony: - had 
not applied its mind to the facts.of the 
case and- accorded. . sanction in a- casual 
manner. `. 

The Sessions. Judge rejected: all ‘these 
contentions ‘and framed charges against 
the appellant under. S. 500, LP.C. There- 
after, the appellant “moved the High 
Court ‘in revision against the order fram- 
ing the charges. Before ‘the High Court, 
a preliminary objection as to- the main- 
tainability of ‘the arabia application 
was taken. Before ` . further, 
it may be observed that the objections 
takén by the appellant in the aforesaid 
case related to the root of the jurisdic- 
tion of the. Sessions Judge and if accept- 
@ii,, would have rendered the entire -pro- 
ceedings void.ab initio. The. case. before 
this‘ Court was not one based on` allega- 
tions of fact on which ‘cognizance was 
taken by: a trial Court and after having 
found that a prima facie case was ‘made 
out, a charge was framed against the 

. Evén so, the ratio decidendi ‘in 
the aforesaid case was, in our opinion 
absolutely correct and we are entirely 
in’ agreement with the- learned Judges 
constituting the Bench that the order of 
the Sessions. Judge framing charges, in 
the circumstances of the case, ‘was not 
merely an interlocutory order but | 


at any rate, an intermediate order so 
as to be taken out of the bar coritained 


in S. 397 (2) of the Code.’ In - that case, 


Untwalia, J, spéaking ‘for the Sours, ob- 
‘gerved as ‘follows:— S 


_ "It is to be’ noticed that ‘the test laid“ 
down therein was that. if the objection 
of the accused succeeded, the. proceeding 


could have ended: but not. vice - versa. 


The order can be said to be a final order | 
only if, in either evént,“the ‘action will’ 


be determined. In our opinion, -if this 
strict Pe wae ie be eeplen Hin sinter. - 
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~of. the 


‘formal commitment. 


par- 
took of the nature ofa final order (or, 


preting the ‘words. ‘interlocutory order’ 
occurring in Section 397 | (2), ‘then | the. 
order taking cognizance. of an offence by... 
a Court, whether it is so done illegally | 
Or. without jurisdiction, wi} .not, be a 
final order. and. hence will ‘be an. inter- 
locutory ONE... ..s00 But in our judgment, 
such ‘an interpretation and the universal, 
application of the principle that what is. 
not.a final order must be an interlocu- 
tory order is neither warranted nor justi- 
fied. If it were so it will render almost were so it will render almost 


nugatory - the revisional : ‘power nugatory. the revisional power -of the 
Sessions’ Court or the High: Court conz: 


-Qn the one hand, the legislature kept 
intact. the revisional power of the High 


-Court and, on the other, it put a bar on 


the exercise of that power. in relation to 
any interlocutory order. In such a situa- 


tion it appears to us that the real inten-. 
tion of the legislature was not to equate 
the expression ‘interlocutory, order’ as in-' 
variably being converse. of the words 
oe order’. There may: be an order pass- 

ed during the course of a proceeding: 
which may not be final in the sense no-' 
ticed in Kuppuswami’s | case (supra), but, 
yet it may. not be-an interlocutory order 
— pure or simple. Some kinds of order. 
may fall in between the two. By a rule 
of harmonious construction, we think 


‘that the bar in sub-section (2) of Sec. 397. 


is not meant to be attracted to such’ 
kinds of intermediate orders. They may 


not þe final orders for the purposes of 
Article 134 of the Constitution, yet .iť' 
would not be correct to characterise. 
as _ merely... interlocutory orders | 
within | the. meaning of Section 397 (2). _ 


Yet ‘for the reasons already ‘alluded | 


. to, we feel no difficulty in coming to the 


conclusion, after due consideration,» that 


an order rejecting the plea of the. accus- 
ed on a point which, when accepted. oT 


conclude the particular proceeding, 


surely “be not . an. interlocutory | 
stini, the vapaalle Ot $97 (2)."- 
(Emphasis, ours) 
. Reading the observations made by | 
this ‘Court in ‘the aforesaid case ‘as a 


ae 


whole we are unable to agree with the: 


argument of Mr. . Mridul that. this..Court: 
in‘ any way, disapproved the: tests-of a; 
final order or interlocutory order accept- 
ed by the Federal. Court in in the čase ot 


S.C. 999... . 
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8:Kuppuswami Rao v. The King, 1947. 
FCR 180: This Court took care to explain: 
that ini a situation. with which the J udges 
were dealing in that- particular case,- it 
would not be proper to- ‘treat the order 
framing: charges as -an ` interlocutory: 
order. pure and simple. Even though 
the. order may .be intermediate it could 
not be said to be final so.as to bar thè 


revisional jurisdiction ` of the High Court 
under $. 397°(3) of the Code. We -find 


ourselves in complete ‘agreement: . with 
the exposition of the law -by the learned 
Judges who decided the: said case.. We 


will. deal with- a broader and a wider. 


. aspect of the ‘matter ina: later part -of 
- our judgment when ‘we deal’ with ` the 
scope and :ambit of the Act.. We : might 
reiterate here even at the risk of repeti- 















s! to be given a -very liberal construc- 
tion in favour of the accused in order to 
ensure complete. fairness of the trial be- 


the Code would. apply. to a’ variety ` "of 


fore, the right of revision was to be bar 
red, the provision containing’ the bar 
must be confined within the‘four corners 


other words, the revisional power of 
the High Court or the Sessions Judge 
could be attracted if the order was not 
purely interlocutory. © but” ` intermediate 
or quasi final.. The same, howeyer, m 
our opinion. could not, be said of the 
Special Courts Act which -was meant -to 
cover only specified’. number of- ‘crimes 
and criminals and the objective - attained 
was quickest despatch and’ speediest dis- 
posal. Mr. Mridul further relied on a de- 


of Karnataka V. L Muniswamy, ` (1977) 
8 SCR 113 and particularly ‘on the fol- 
lowing observations made. by _Chandra- 
chud, J. as_he then was: 


- “On the other hand, the ‘decisions Cited 
by, learned. counsel -for the’, respondents 
in. Vadilal ,..Panchal v., D. D. “Ghadigaon- 
kar (AIR 1960 SC. 1118). and” Century 
Spinning & Manufacturing Co. v. eae 
of Maharashtra (AIR | 1972. SC. 545). 
that it is wrong, to say. that“at the. cae 
of. framing. charges the. court, cannot áp- 
ply its “Judicial mind to the ‘consideration 
whether or not there is any ground for 
presuming the commission of the offence 
by the accused. As observed. in the’ latter 
case, the order framing a ‘charge affects 
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cause “the bar ‘contained in’ S. 397 (8) of | 


of the spirit and ‘the letter’ of the ` law.. 


ion of this Court in the ċase of State- 


` 
` 
L8- 
` 


a person’s liberty: - batani -and 
therefore itis the duty oft-'the court- to 
consider judicially whether the material’ 
warrants the framing- of- the charge. It' 
cannot blindly accept the decision of the 
prosecution that the ao be pakad 1R: 
face -a trial.” 2 


Great stress wag "Taid ty "the ‘learned 
counsel for the appellant on the ‘fact 
that the Court had observed ` that the. 
stage of framing of’ charges was a very. 
important matter because it affected a 
person’s ‘liberty -substantially and, there- 
fore, the: Court should: ‘consider judicial- 
ly whether the materials warrant’ fram= 

ing: of ‘the «charge. -There can be  abso- 
lutely no doubt regarding the; correct- 
ness of the observations made by Chan- 
drachud J. This decision, however, is no 
authority: for holding that. an order fram- 
ing a charge is. not an.’ interlocutory- 
order.. In the aforesaid:‘case, this.. Court 
was: called upon: to exercise its. jurisdic- 
tion ,under;S. 482: of the:Code, that is to 
say, the ` inherent. power of :the ‘Court 
was invoked to quash: the proceedings in 
order. to: prevent abuse of the process: of 
the: Court: The term ‘interlocutory order’ 


' appearing in. S. 397° (2): of the Code -: did 


not arise for interpretation in that case, 
In. these circumstances, therefore,: we do 
not. think that this case..can. be ‘of any 
assistance. to the- appellant.: Reference 
was -also made to a decision of this Court 
in the case of Parmeshwari Devi v.. State; 
(1977) -2 SCR 160. This case also depends 
on: different facts and relates to the cir- 
cumstances.: under. - which a stimmons 
could be issued under S. ‘94. (1) of the 
Code of 1898: :In the passing, however, 
this .Court.observed:— ~- ar a 


"The Code does not define an interiocu>. 
tory order; būt it obviously: is. an inter- 
mediate ořder, made during ‘the prelimi- 
nary stages of an enquiry or trial. The 
purpose. of sub-section (2) of Section 397 
is to. keep such an, order outside . the 
purview. of the power of revision so- that 
the enquiry or trial may. proceed without 
delay. This is not likely to, prejudice the 
aggrieved party for it can-always  chal- 
lenge it in due course if the final order 
goes against it. But it does not follow 
that Af ‘the order is ‘directed against | a 
person ‘who is not a party tothe ‘enquiry 
or trial, ‘and he ‘will: have no opportunity 
to challenge it after ‘a final order is made 
affecting .the parties concerned,, he can» 
not apply ` for ‘its révision’ even it it is di- 
rected: against him and adversely. affects 
nis rights.” on 


f 
t 
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Although this Court said that ` the “Code 
does not define an- interlocutory. `< order, 
it does not include an intermediate order 
made during the preliminary stages | ‘of 
an inquiry. or trial, -This Court laid 
greater stress on the fact that an order 


which was directed against a person. who 


pile E indy a AA trial 
_ and had,. 


bound by any order passed against. him, 
This appears to be the ratio of that case, 
Reliance was also placed on a decision 
of this Court in the case of Century 
Spinning & Manufacturing Co. Ltd. v., 
The State of Maharashtra, AIR 1972 SC 
545 in order to urge that the. stage - of 
framing of charges is.a matter of. mo- 
ment and an order framing a charge 
could not be termed as an interlocutory 
order. In the first place, the judgment of 
the aforesaid case was rendered before 


order as, contained in S. 397 (2) of- the 
Code could not have arisen for conside- 
ration. Secondly, the decision was given 
on the scope and ambit of S. 251-A_ of 
the Code of 1808 as amended by the Act 
of 1955. Dealing with the scope of sub- 
‘sections (2) and (3) of S. 251-A ‘of the 
Code of 1898, this Court observed as fol- 
lows: 
“The 
‘stage of framing the charges has-not- to 
apply its judicial mind for considering 
whether or not there is a ground for pre- 
suming the commission of the offence ‘by 
the accused is not supportable either on 
ee ee DE. 
its judicial interpretation any 
other -recognised ‘principle of law, The 
order framing the charges does substan- 
tially affect the person’s Hberty and it is 
not possible to countenance the’ view 
that the Court must Ten frame 
the charge. merely because the` prosecu- 
ting authorities, by relying in. the docu- 


ments referred to in Section 178, ` con- 


that of the Court and it has. to judicially 
consider ‘the question of .doing so. With- 
out fully adverting ‘to.the material on 
in age a a aT opie 
decision. of the prosecution.” -> Seu 

8- There can be no- doubt- - that the 
stage ‘of framing of the. charges is an im- 
portant stage and the Court before 
framing the charge has to apply its mind 
judicially to the evidente or the mate- 


rial placedibefore it in order. to make-up. 


V. C. Shukla v. State $. 


therefore, no. opportunity, to 
place his point of view could not be 


argument that the Court af the 
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its mind whether. there are sufficient 


grounds for proceeding against the ac- 
cused.. But- this case- is not an authority 


‘for the proposition that once the Court, 
van order framing the charges, the order 
‘is a final order which. could be revised 


considering the materials, . passes 


and would not be barred under S. 397 
(2) of the Code which, however, did not 
exist at the time when the decision was 
given. It follows therefore that an order 
framing a charge was clearly revisable 
by the High Court under Ss. 435 and 439 
of the Code of 1898. We may, however, 
point out that we are in complete agree- 
ment with the principle, involved in the 
cases discussed above, that an order 
framing charges against an accused un- 
doubtedly decides ‘an important aspect of 
the’ trial and it is the duty of the Court 
to apply its judicial mind to the mate- 
rials and come to a clear conclusion that 
a prima’ facie case has been made out on 
the pasis of which it would be justified 
in framing charges. The question, how- 
ever, with which we are concerned in 
the present appeal is essentially different. 
The order of the Special Judge framing 
the charge is a reasoned order and not 
a mechanical or a casual order so as to 
vitiate the order of the Special Judge. 
In the instant case, we are concerned 
with a much larger question, viz., whe- 
ther or not ‘the term ‘interlocutory 
order’ used in S. 11 (1) of the Act should 
be given the same meaning as this very 
term appearing in S. 397 (2) of the Code. 
In other words, the question is whether . 
8S. 11 (1) of the Act tightens or widens 
the scope of the term (‘interlocutory 


order’ as contained in S. 397 (2) of the 
‘Code and as interpreted by this Court 
in the decisions, referred to above. 


9. This brings us‘to the discussion of 


the main preliminary objection taken by 


the Solicitor General, The Solicitor Ge- 
neral submitted that S. 11, which is ex- 
tracted helow starts with a non obstante 
clause which excludes the 


an. interpretation of S. 397 (2) of “the 
Code would have no p n whatso- 
ever in considering the POODE and ambi 
of S. 11: 

o 41: we. ‘Notwithstanding. any- 

the Code, an appeal shall lie as 

of ae from any judgment, sentence ee 
order, not being’ interlocutory. order, - 
a Special Court to. the Supreme oe 
both on facts and on law, ; o, 
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(2) Except as aforesaid, no appeal. or 
_fevision shall-lie to any court from any 
sme sentence or order of a Special 


. (3) Every. appeal Souder ‘this section 
Shall be preferred within a period of 
thirty days from the date of. any judg- 
iy sentence or- order of a Special 


Provided that the Supreme Court may 
entertain an appeal after the expiry of 
‘the said period of. thirty days if it ‘is 
satisfied that the appellant had sufficient — 
“cause for not preferring the appeal with- 
cin the period of thirty days.” ` | 
It was further contended that even if 
“the non obstante clause was. not there, 
the aim and object of the Act. being 
speediest disposal of cases, cutting down 
all possible delays, the term ‘interlocu~ 
‘tory order’ should be so interpreted so 
-as to advance the object, of the Act 
rather than retard it As against this, 
Mr. Mridul, counsel for the 
‘submitted that the non obstante clause 
.does not change the complexion of the 
term ‘interlocutory order which isa 


term of well known significance and has- - 


been. construed by this Court in Sec- 
tion. 397 (2) of the Code and‘ the .same 
principle would . apply . in. interpreting 
‘this expression- particularly when the 
Act does not give any remedy by way’ 
of ‘revision to the accused against an 
_order which may not be purely. interlo- 
cutory but which is undoubtedly a mat- 
ter of moment and therefore an. interme- 
diate or a quasi final. order. It was fur- 
ther argued that as an order framing 
charges against the accused affects the. 
liberty of the subject, the Act appears to 
have given a wider connotation to the 
term -so: as to provide for appeal against 


. that. order to. the, highest - court. of the 


country. 

10.. In soceetiating the DRET 
arguments ‘put forward by counsel- for 
the parties we-may have to. consider the 
background, the a -the ' object ana 
scheme of the Act.” i 

10-A. It may be aad here that 
before the Act was a Bill was 
moved in the’ Parliament which waè ad- 
opted by the Government and the Pre- 
sidént of India was requested ‘to make 
a reference to this Court regarding - the 
constitutional validity of the -Act. - The: 


reference was heard: by. seven: Judges | 


particularly on: the various constitutional ` 
_ aspects and we would: have to advert’ to 
© sọme' important observations: -made -- by - 


YC Shukla v: 


this .Court in. the Reference in. order. : w: 
' highlight the main: object of the Act., 


appellant, — 


rely: crippled and’ 


State’. S C RLR. 


11. To begin with we may glance 
through extracts of the speech of | the 
Union Home Minister at the time of in- 
troduction of the Bill in ‘the Lok Sabha.. 
While introducing the Bill, the Hon’ble 
Home Minister laid stress on the ‘domi- 
nant object of the Bill which is contain- — 
eae See ae ee ee Se 

Ow 


“It is the obligation of the State not _ 


only to. prosecute persons involved | in 
such crimes but also to make arr - 


` ments for the speedy judicial determin 


tion of such prosecutions, The a 


criminal courts for a variety of reasons, - 


cannot reasonably be expected to bring 
these trials to an early conclusion. .Gov- 
ernment, therefore, considers that only 
if: special courts are established at.a high 
level to deal exclusively with such . of- 


be’ unduly protracted.” (Emphasis ours) 
(Lok Sabha Debates, Vol. . XXII, No. 8, 
D/- 28-2-79, Sixth Series p. 278) 

. 12, The details of the aims and- eb 


. jects of the Act are further reflected m 


the Preamble of the Act which ‘contains: 


several clauses, the relevant portions of 


which may be extracted thus:— . 
“Whereas Commissions  - of Inquiry 
appointed under the Commissions of In- 
quiry Act, 1952 have rendered reports 
disclosing the existence of prima facie 
evidence of offences committed - by ‘per- 
sons who held high public ` or - political 


offices in the country and ‘others — con-: 
nected with the commission of such of- - 


fences during the operation of the Pro- 
clamation of Emergency, dated the 25th 
June, 1975, issued . under clause. 0 vot 


‘Article 352 of the Constitution; . 


See**e =) s@0084 g*r ase 


And Whereas the offences ‘soldered to in . 


the recitals aforesaid were ‘committed 


during the operation of the said Pro- ` 


clamation of’ Emergency, during “which 
a grave emergency was clamped on . the 
whole country, civil. liberties were. cur- 
tailed to.a great extent, important, fun- 
damental rights of the people were sus- 
pended, strict censorship was - imposed 
on the press, judicial -powers were seve- 
the 
democratic yen bia Soe ee 

And Whereas. the: ome pee eee 
courts due to. congestion of _ work” and: 


other. reasons cannot ‘reasonably ye exe: 


fences, the trial of these cases will will not 


parliamentary - 


=- 
. 


t 
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‘pected’ to’ "bring ‘those ‘Brosevutions tọ a 
speéđdy termination: ' s 


“And “Whereas ` it is imperative © for ‘the 
efficient furictioning of parliamentary de- 
mocracy and the. institutions created by 
or ‘under the’ Constitution: of India that 
‘tHe commission of offences referred to 
‘in the ‘recitals aforesaid should be’ judi- 


cially detetinined with the utmost. ais 


“patch; ` 
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‘And ‘Whereas it is E “to make 
“Somè procedural changes wherėby avóiđ- 
‘able delay in the final determination of 
the innocence or guilt of the persons to 


be tried is eliminated without interfer-. 


ing with the right to a fair trial;”. 


“T3. The effect of the speech given by 
ihe Home Minister and the recitals in 
‘the Preamble bring out’ the following 
special features of the Act— 


-Q) That the Act makes ‘a distinct de- 


‘parture from the trial. of ordinary of-- 


fences by criminal courts in that . the 
trial of the offences is entrusted to a 
very high judicial. dignitary who is a 
sitting Judge of the High Court to 

appointed by the Chief Justice concern- 
ed on the recommendations of the Chief 
Justice’ of India. ‘This contains a built-in 
safeguard and a. safety ‘valve for ensur- 


ing -the independence of judiciary: on-. 


the one hand: and a complete fairness of 


trial on the other. In appointing the Spe-. 


cial: Judge, thé ‘Government: has abso- 
lutely no- hand- or control so that -thè 
Special Judge is appointed on - the 
commendations of the highest - judicial 
authority. in the country, viz. the Chief 
Justice of India. This would naturally 
' instil great confidence of the people in 
' [the Special: Judge who- ‘is given a aay 
elevated status. ~> 


(2) Secondly, whereas ‘in ordinary 
eases the matter is straightway brought 
to the court after the investigation’ is 









safeguards before the matter’ is 
aced before the ‘Special Court. In the 
place, the allegations made against 
the accused’ have been’ scrutinised by a 
High Powered Commission, presided over 
by Mr. Justice Shah, a retired Judge of © 


ordinary police but by. the - CBL : Third- 
. ily, -after the investigation: is. made, ` the - 


VC. Shukld vi'State © 


‘by an accused. It is only after such alj. 


Tes, 


completed, the Act requires certain pre-' 
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“matter ‘is placed before the Central Gov- ` 
ernment- which makes a declaration after 
being satisfied’ ‘about existence of prima 


facie evidence of the commission of an 
_offence alleged to have been’ committed 










declaration is made that the matter is 
brought before the Spécial Court, desig- 
nated by the Central Government. It 
thus appears that before a case comes 
to the Court a three-tier system has al- 


rant cases, the fact | remains . that the 


Judge appointed, therefore, is a very 
experienced judicial officer who- must 


alive to the rules of natural justice and 
fair-play. © 

In fact, this Court has held in a number 
of. cases that where a power is <.vested . 
in a very high authority,. the- abuse of 
the power is reduced. to the minimum. 
In this’.connection, we may ‘refer: to two. 
decisions of this Court. In the case | of 
K. L- Gupta v. The. Bombay Municipal 
Corporation, (1988) 1 SCR. 974, this Court 
observed as follows:— 

“The: fact that no- appeal toni tiie de 
cision under S. 13 was. provided for is 
a matter of no moment for the authority 
under S. 13 is. no less than’ the Munici- 
pal . ner hirmself.or the Chief 
Officer of the Municipal ‘Borough ‘or a 
. person exercising-the power of an Execu- . 
tive Officer of any local authority. When 
the power had to be exercised by one of 
‘the highest officers of the local author- 
ity intimately connected with the pre- 
paration of the. development plan in all. 
its stages, it is difficult to. envisage what ` 
other. authority could be entrusted with 
the. work of appeal or revision.” . 


A similar view was taken -by this Court 
in the case of Chinta Lingam -v. Govern- 
ment of India, (1971) 2 SCR _ STL. ee. 
- Court. observed thus: 


. "In these circumstances the ‘absence 
of a provision for appeal-or revision. can 
. be of no consequence. ‘At any Tate, H- 
has been pointed out in: mòre.: than one - 
-decision.:of this’ Court ‘that. ‘when | ‘ie 
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-_power has to be exercised by one of the 
highest officers the fact that no appeal 
has been provided for is a matter of. no 
‘It.was -said that though 
the power was discretionary but it. was 
not necessarily discriminatory and abuse 
of power could not be easily assumed. 
‘There was moreover a presumption that 
public officials. would discharge their 
duties honestly and in accordance with 
rules of law.” 


14. Although ihesa adamni were 
rendered in - explaining the scope .of 
‘Art. 14 of the Constitution of India but 
‘the principle deduced from these deci- 
sions applies to the present case in order 
to show that fairness of the trial has to 
‘be presumed when a person of the status 
of a sitting High Court Judge tries the 
.case against an accused. Another im- 
portant feature ‘of the Act is that un- 
like other cases, an appeal against the 
‘decision of a Special Court lies to the 
highest Court of the country, namely, 
the Supreme Court, and the appeal lies 
as a matter of right and both on facts 
and on law. In other words, any judg- 






any 
legal or factual restriction. Thus, an ana- 
lysis of the aforesaid features clearly 
reveals that no accused can have any 
genuine grievance against the ‘fairness 
of the trial that is meted out to him by 
the Act. If any error of fact or law is 


be corrected by this Court. 


- 15. Coming back now to the question 
at issue, the dominant purpose, of ‘the 
Act is to achieve not only speedy deter- 
mination but a determination with the 
utmost despatch. We may refer to cer- 
tain observations -made by this Court 
while deciding the. Presidential Refer- 
ence in order to emphasise the most ex- 
peditious disposal of the case, a goal 
which the Act seeks to subserve, 7 

16. In In Re The Special Courts Bill, 
1978, (1979) 2 SCR 476, Chandrachud, 
CJ. for the Court PDSENVEG as 
follows:— 


rese M ralation to the sifactive men- 
tioned in the sixth paragraph of ‘the 
Preamble that it is imperative for the 
functioning of parliamentary democracy 
and the institutions created by or under 
the Constitution of. India that the .com- 
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committed by the Special Judge that can. 
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mission of such offences should þe judi- 
cially determined with the utmost dis- 
patch; and the latter in relation to their 
status, that is to say, in relation to the 
high public or political office held by. 
them in India, 
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Tf it be true, ana we lavato aë it 
to be true, that offences were committed 
by persons holding high public-or politi- 
cal offices in India under cover of the 
declaration of emergency and in the 
mame of democracy, there can be no 
doubt that the trial of such -persons 
must be concluded with the utmost dis- 
patch in the interest of the functioning 
of democracy in our country and the in- 
stitutions created by our Constitution, 
Longer these trials will tarry, assuming 
the charges to be justified, greater will 
be the impediments in fostering. demo- 
cracy, which is not a plant of easy 
growth. If prosecutions which the Bill 
envisages are allowed to have their nor- 
mal, leisurely span of anything between 
5 to 10 years, no fruitful purpose will 
be served by launching them. Speedy 
termination of prosecutions under the 
Bill is the heart and soul of the Bill.” 
Similarly, Krishna Iyer J, observed as 
follows:— i 

“And sp, to track down and give short 
shrift to these heavy-weight criminal- 
oids who often mislead the.- people by 
public moral weight-lifting and multi-. 
point manifestoes is an urgent legisla- 
tive mission partially undertaken by the 
Bill under | discussion. 


i “It is common 1 knowledge that current- 
ly: in our country criminal courts excel 
in slow-motion. The . procedure is dilla- 
tory, the dockets are heavy, even the 
service of process is delayed and,. still 
more exasperating,. there are . appeals 
upon. appeals and revisions and . super- 
visory jurisdictions, baffling and baulk- 


ing speedy termination of prosecutions, 


not to speak of the contribution to delay 
by the Administration itself by neglect 


of the basic. necessaries of the judicial 
process,” | | 
The aforesaid si aE, there- 








quick dispatch in the trial of: these cases. 
It is, therefore, manifest that the provi- 
sions of. the Act must be interpreted so] - 
as to eliminate all possible avenues of 
delay or. means: of adopting dilatory ta 
tics by plugging every. possible loophole 
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the Act through which the disposal of 
the case -may be delayed.. Indeed. if: this 
be the avowed object of the Act, could 
it have been intended by the Parliament 
that - while the Criminal Procedure Code 
gives a right of revision against an‘ order 
which, though not purely .: interlocutory, 
is either intermediate or quasi ‘final, the 
Act would :provide a. fullfledged appeal 
against such an order? If the interpreta- 
tion as suggested by the counsel for the 
appellant is accepted, the. result would 
be that this Court would be flooded with 
appeals against the order of the Special 
Court framing charges which will .im- 
pede iie oror progress of the trial and ‘delay 
the disposal of the case. which is. against 


the. very. spirit ef the Act. We are of the- 


Opinion that it was for. this- purpose that 
a non obstante clause was put in S. 11 
of the Act so as to bar appeals - against 
any interlocutory order whether it is of 
an intermediate nature or is quasi final, 


The Act applies only to specified nui- 


er of cases which fulfil the . conditions 
contained in the preliminary, provisions 
of the Act and in view of its spécial fea- 
tures, the liberty of the subject has been 
fully safeguarded by providing ‘a’ three- 
tier system as indicated above... 

18, Let us now examine the ‘scheme 
of the Act. Under S. 4 a Special . Court 
is to take cognizance or try cases as ‘ara 
instituted before it or transferred to it 
as heréinafter provided. Section 5 pro- 
vides that if the- Central Government is 
of opinion that there is a prima facie 
evidence of the commission of an offence 
and that in‘ accordance with. the guide- 
lines contained in the Preamble, the said 
offence should be: dealt with under this 
Act, the Central Government shall make 
a declaration to that effect, In other 
words, S. 5 imposes a further screening 


facie case. is made out before making a 
declaration and. sending the case to the 
Special Judge. Section 6- ‘provides that 
after a declaration ‘under. 8. 
notwithstanding. : 

the tion -in respect. of the offence 
which is. the: subject-matter: of the dec- 
laration and any prosecution pending -in 
any Court shall stand ‘transferred to a 


Special Court. designated. by the Central 


Government..: Thus, we find . that Sec. -6 
makes. a..distinct departure from. the pro- 
visions. of. :the..Code ‘in. entrusting. the 
trial of the offence to- -a Special Judge; 

designated by it. We. are not concerned 
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with S. 7. which deals with the transfer 
of any revision or appeal pending in any 
Court of. Appeal or. -Revision which 
would -stand transferred for disposal to 
this. Court, Section 8 provides -for the 


_ joint trial of the offence- against: the ac- 


cused.in accordance with the’ .Code. Thus, 
the provisions of the Code are for. the 
first time applied by S. 8. Similarly, Sec- 
tion 9 (1) enjoins that a. Special Court 
shall in the trial of cases before it fol- 
low the procedure . prescribed by the 
Code for.trial of warrant cases before a 
Magistrate. Similarly, the provisions of 
the Code in respect of Ss. 307- and 308 
are also applied by virtue -of S: 9 (2) 
sub-section (3) appears to be the resi- . 
duary. clause which applies all the pro- 
visions of the Code which are not. in- 
consistent with the provisions of this Act, 
Here also, a departure from the Code is 
indicated .in that the provisions of the 
Code would apply where the: same ` are 
either expressly or. by. necessary :intend- 
ment.. excluded. Sub-section (3) of Sec. 9 
further provides that a: . Special Court 
shall be deemed to.be a Court of Ses- 
sion and shall have the powers of a 


Court of Session, This part of the sec- 


tion merely creates a legal fiction but 
does not reduce the status of a sitting 
High Court Judge. Section 10 empowers 
the Supreme Court in certain. cases to 
direct any particular case to be transfer-. 
red from one Special Court to another. 
Then we-come to S. 11 (1) which has al- 
ready been extracted. The non. obstante 
clause. which starts with the words ‘Not- 
withstanding anything in the Code’ ex-} 
cludes appeals from any --interlocutory[ 
order of a Special Court. The reason. for 
this exclusion is not far to seek, In the 
first: place, such an exclusion is. fully 
consistent with the object of the Act, 
viz., to secure the quickest dispatch and 
an expeditious disposal of the case so as 
to cut down all delays which may be 
caused by providing for appeal against 
interlocutory. orders also, As- the- non 
obstante clause expressly. excludes the 
provisions of the Code of ‘Criminal Pro- 
cedure, we cannot call into aid the pro- 
visions: of S. 397 (2) of the Code - which 
would amount to frustrating the . very 
object which S. 11. seeks. to advance. Mr. 
Mridul realising.-the-force of the non -ob- 
stante clause has submitted a very at- 
tractive and ingenious argument, In the 
first place, he submitted that ‘as the Act 
does not provide for any revision against 
intermediate or-quasi final orders, : and 
as the object was to give a very. fair. trial 
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.to the .accused, hence instead.of,a . revi- 
. sion,.an appeal has been - provided. . We 
are, . however, unable to agree with. this 
: ent, which is not at all: borne out 
iby the. plain language. employed .in.-Sec- 
tion 11 (1). When the Act ` excludes : the 














‘Jaccused a right of an appeal against any 
jjudgment or order of the Special Judge 
fas of right and open on facts and law. 
There is one more reason why.the power 
of revision has been excluded. The trial 


who also would have. the power of revi- 
sion if he was sitting in a. High Court. 
In these circumstances, it must. be  prée- 
ed that whenever a Special 
passes any interlocutory order or: an 
intermediate order.. like framing of 


of his mind 


and complete. application- - 
i principles 


-Ibeen discussed above, and, therefore, it 
twould not be in keeping with the. dig- 
nity, decorum and ‘status of the Special 
jJudge to provide for an appeal even 
. fagainst. such an-.order which he is sup- 
to pass with full application of 
mind and due deliberation. . 
. 19. It was then ‘contended by the 
learned counsel for the’ appellant ‘that 
the non obstante clause.should be inter- 
‘preted according. to. the -salutary princi- 
‘ples laid down by this’.Court, In support 
‘of his submission, he relied on a decision 
of this Court ‘in the case of Aswini Ku- 
mar Ghosh v.: Arabinda . Bose, - 
‘BCR 1,-where Sastri, C. J. observed ` - aS 
‘follows: 


' “Tt ‘should first be reae what. 


the enacting part of the section provides 
.on a ‘fair construction of the words -used 
according to their natural and ordinary 
meaning, and :the non obstante clause : is 
to be understood..as. operating to’ -set 
aside as no: longer. valid ‘anything. -‘con= 
‘tained in relevant existing laws which 
Js. inconsistent with the new enactment: 
The trie scope’ of thee dhacting olatse 
‘must; :as we have “observed,.‘be. determin- 
ed. ona fair reading: of :the -words - used 
in ‘their natural, and ordinary meaning.” 
Similar observations” ‘were: made by 
Mukherjee AE alee F: 
“In my opinion; the section: ‘on ‘ts: ne- 
‘gative . side ‘eliminates’: $o0.. far’ :as, ` the 


V. C. Shukla. v, 


5 Code then _ it Js obvious that it excludes . 


Hs held by a sitting High Court Judge 


Judge 


charges, he. would do so only with . full . 


‘that’ the’ position may be, 


1953 . 


State . 
Suari Court -Advocates- are concern- 


ed, -all disabling provisions - oe a 


.der. any- law in regard to persons 


are not. enrolled ‘as Advocates of- any 
particular High Court. On the © positive 
side, the section. confers -on "Supreme 
Court Advocates ‘the. statutory. - privilege 
of practising as of right, in .any High 


- Court: in India, no matter whether he is 
‘enrolled as an Advocate of that court 


or not.” ` 


Das, J. as he then was, observed as fol- 
lows:— 


Prieto) ices te sect 


conclusion that the ambit, scope and .- 


effect of the non obstante clause are to 


supersede the Indian Bar Councils Act. 


and any other Act only in so far’as they’ 
regulate the “conditions _ referred ” 
therein.” 

. 26. The observations of Das,’ J, clear 
1y- show that the ‘effect of non obstante 
Clause was to supersede the Indian Bar 
Councils Act and any other Act in so far 
to ‘therein. If we apply this test’ to. the 
present case, then it ‘is manifest that the 
non’ obstante ~@ause would | have 
effect of overriding and excluding 


laid down by. Sastri, C. J, a fin 


follows: — 
(1) We should ee the. statute con- 


cerned from, consideration; in the eae 


case. ‘The Code’; 


(2) We should construe the words used 
according. to their natural and ordinary 
meaning instead of referring to-the-sta- 
tute which is sought to be excluded. .. 

“2L We entirely agree with ` the 
proach indicated by Sastri, C. J.- 
which ‘is also binding on us. Let:us see 
what is the effect: of interpreting the 
non. obstante ‘clause according tothe test 
laid..:down by ‘the‘decision, ‘referred to 
above, and particularly the observations 
of Sastri-C. J. Let. us for. the time being 
forget the provisions of S. ‘397: (2). of the 
Code :or the interpretation put ‘by. -this 
Court’ on the term ‘interlocutory. order’ 
as appearing in the Code- because the 
decisions were based: purely -on- the in- 
terpretation :.:of. the. provisions. of the 


ap- 


| Code. We have, therefore, first to deter- 
' ininé-the: natural meaning of :the expres- 


ion- ‘interlocutory order’. ‘To.:begin with, 


‘in order to:construe:the term: ‘interlocu- 


tory’, ‘it’ has.to be construed in- contrà- 


distinction ‘to-.6r :ins contrast: with a final 





and — 


w 


order. ‘We arte- fortified by a-passagė: ap~ ° - 


- | 1873 (c.. 66), S 


| . QBD' 175. Similarly, t 
has been defined in volume 2 of the same | 
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' pearing. in “thè Supreme Court’ ‘Practice, ` 


: 1976 (Vol. I p. 853) where it is said that- 


‘an interlocutory order -is to be -contrast- 
ed with a final order, referring to the 
‘decision of Salaman v.. Warner, (1891) 1 


-- (QB 734. In other words, the words ‘not 


a final order’ must necessarily mean an 
interlocutory order or an intermediate 


order, That this is so was pointed out by 
Untwalia J. speaking for the Court in ` 


the- case of Madhu Limaye v. State of 


Maharashtra, as follows: . 
“Ordinarily and generally the expres- 
sion ‘interlocutory order’ has been un- 


derstood and taken to mean as a con- 


verse of the term ‘final order’.” 
us, the expression ‘interlocutory order’ 
to be understood and taken to mean 
converse of the term ‘final order’. Now, 
et us sée how this term has been defin- 
ed in the Dictionaries and the text. books. 


In Webster's Third International Dic- 
_ tionary (Vol. I, p. 1179) the expression 
vhas - been defined 


‘interlocutory order’ 
thus: | 

“not fins) or definitive: made or done 
during the progress of an. action: IN- 
TERMEDIATE, PROVISIONAL”. 
Stroud’s Judicial Dictionary (Fourth Edi- 
tion, Vol. 3, p. 1410) defines 
tory order thus: 

si Lapeer order’ (J ntre Act 
25 (8)) was not confined 
‘to -an order made petween writ and final 
judgment; but means an order other. than 
final judgment.” 
us, according to Stroud, interlocutory 





a order means an-order other than .a final 
- \judgment.. This was the view taken in‘ 
the case of Smith v. Cowell, (1180) 6 QB ` 


D-75 and followed in Manchester & Li- 
verpool Bank v. Parkinson, (1889) 22 
the term ‘final order’ 


Dictionary (p. 1037) thus: 

“The judgment of a Divisional - Cour 
.0n.an appeal from: a county court in-an 
interpleader issue, was'..a ‘final order’ 
. within’ 
(Hughes v... Little, (1886) 18 QBD 32); so 
was an order on further consideration. 
(Cummins v. Herron, (1877) 4 Ch D-787), 
unless action was not thereby. conclud- 
But, an` order under -the - old 
R.S.C., Ord. 25, R. 3, dismissing an - ac- 
tion on a point.of law raised by the 
pleadings was not ‘final’ within the old 
Ord. 58, R. 3,. because had the decisions 
_, beeri the other way the 

' have proceeded. Ta : 
= e igo S. C/62 VIL a-s 
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he sues for......... 


interlocu- 
_ party would determine the main 


the old- R.S.C., Ord. 58, R. 3 ~ 


tory judgment’ is, -however, > 


action would. 
l nay to Arial 
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‘Halsbury’s Lawé ‘of England- (Third Edi- 
tion, Vol. 22, pp. 743-744) - describes an 


' interlocutory. or final order thus:. 


‘Interlocutory judgment or order: An 
order which does not deal with the final 
rights of the . parties, but either (1) is 
made before judgment,.and gives no. final 


eee on the matters.in dispute, but 


is ‘merely on a matter of procedure, or 
(2) is made .after judgment, and merely 
directs: how the declarations of right al- 
ready given in the final judgment’ are. to 
be worked out,.is termed ‘interlocutory’. 
An interlocutory order, though not con- 


clusive of the main dispute, may be con- 


clusive as to the subordinate matter 
with which it deals......... 

In general a judgment or order: which 
determines the principal matter in oe 
tion: is termed ‘final’.” 

At page 743 of the same | volume, Black- 
stone says thus: 

“Final judgments are such as at once 
put-an end to the action by declaring 


that the plaintiff has either entitled him- 


self; or has. not, to recover the remedy 
Four different tests 
for ascertaining the finality of a judg- 
ment or order have been suggested:—-(1) .; 
Was the order made upon an application 
such that a decision in favour of either 
dis- 
pute? (2) Was it made upon an applica- 


.tion upon which the main dispute could — 
: have been decided? (3) Does the 


order; 
as made, determine the dispute? (4) If 
the order in question is reversed, would 
the action have to go on.” 


Corpus Juris Secundum (Vol. 49 p. 35) 


defines interlocutory order thus: 

“A final judgment is one which dis- 
poses of the cause both as to the subject- 
matter and the parties as far as the 
court has power to dispose of it, while 
an interlocutory Judgment. is one .which 
reserves or. leaves some further question 
or direction for future’ determination...... 


Generally, however, a final judgment is 


one which ‘disposes. of the cause both as 


ie lft NA eee 


to` the subject-matter and the “parties as- 


far as the court has power to dispose of ` 


it, while- an. interlocutory “judgment: is 


.one. which does not so dispose of ` the 
‘cause, but reserves or leaves some fur- 


direction for ` future 
The term  ‘interlocu- 
a conveni- 
ent one to indicate’ the determination of 
steps.or proceedings-in a: cause prelimi- 
-judgment, ` and: in’ guch - 


ther question or’ 
determination...... 
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sense the term is in constant and general 
use even in code states.” (Emphasis ours) 
Similarly, Volume 60 of the same series 
at page 7 seeks to draw a distinction be- 
tween an interlocutory and a final order 
thus: 


“The word ‘interlocutory’, as applied 
to rulings and orders by the trial court, 
has been variously defined. It refers to 
all orders, rulings, and decisions made 
by the trial court from the inception of 
an action to its final determination. It 
means, not that which decides the cause, 
but that which only settles some inter- 
vening matter relating to the cause. An 
interlocutory order is an order entered 
pending a cause, deciding some point or 
matter essential to the progress of the 
suit and collateral to the issues formed 
by the pleadings and not a final decision 
or judgment on the matter in issue...... 
An intermediate order has been defined 
as one made between the commencement 
of an action and the entry of the judg- 
ment,” 


22. To sum up, the essential attribute 
of an interlocutory order is that it mere- 
ly decides some pomt or matter essen- 
tial to the progress of the suit or colla- 
teral to the issues sought but not a final 
decision or judgment on the matter in 
issue. An intermediate order is one which 
is made between the commencement. of 
an action and the entry of the judgment. 
Untwalia J. in the case of Madhu Limaye 
v. State of Maharashtra clearly meant 
to convey that an order framing charge 
is not an interlocutory order but is an 
intermediate order as defined in the 
passage, extracted above, .in Corpus Ju- 
ris Secundum, Vol. 60. We find ourselves 
in complete agreement with the obser- 
vations made in Corpus Juris Secundum. 
_{It is obvious that an order of framing 
the charge being/an intermediate order 
falls: squarely within the ordinary and 
natural meaning of the term ‘interlocu- 
tory order’ as used in S. 11 (1) of the 

ct. Wharton’s Law Lexicon (14th Edi- 
tion, p. 529) defines interlocutory order 
thus: 


"An interlocutory order or judgment 
is one made or given during the pro- 
gress of an action, but which does not 
finally dispose of the rights of the par- 
ties.” 

23. Thus, summing up the natural and 
logical meaning of an_ interlocutory 
order, the conclusion is inescapable that 
an order which does not terminate the 
proceedings or finally decide the rights 
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of the parties is only an mterlocutory 
order. In other words, in ordinary sense 
of the term, an interlocutory order i 
one which only decides a particular as- 
pect or a particular issue or a particular 
matter in a proceeding, suit or trial but 
which does not however conclude the 
trial at all. This would be the result i 
the term interlocutory order is inter- 
preted in its natural and 
sense without having resort to Crimin 
Procedure Code or any other statute. 
That is to. say, if we construe interlocu- 
tory order in ordinary parlance it would 
indicate the attributes, mentioned tory 








and this is what the term interlocutory 
order means when used in S. 11 (1) o 
the Act. : ; 

24. We shall, however, examine &a 
number of English and Indian author- 
ities that have been cited before us by 
the parties as to the true intent and im- 
port of an interlocutory order. 


25. In the case of Ex Parte Moore In 
Re Faithfull, (1885) 14 QBD 627 Lord 
Selborne while defining a final judgment 
observed as follows: 

“To constitute an order a final judg- 
ment nothing more is necessary than 
that there should be a proper litis con- 
testatio, and a final adjudication between 
the parties to it on the merits.” 
Similarly, Brett, M. R. observed as fol- 
lows: 

“The question is whether in the Chan- 
cery Division there cannot be a ‘final 
Judgment’ when everything which has to 
be done by the Court itself is finished. 
Is that a final judgment which directs 
certain things to be done and certain in- 
quiries to be made, and certain other 
things to be done on those inquiries be- 
ing answered? If the Court ordered the 
result of the inquiries to be reported to 
itself before the judgment was given. it 
would not be a final judgment, But, if the 
Court orders something to be done ac- 
cording to the answer to the inquiries, 
without any further reference to itself, 
the judgment is final.” 
This authority therefore clearly indi- 
cates that a final order or a judgment 
would be one which amounts to a final 
adjudication between the parties on 
merits. Practically, the same view has 
been taken by Brett, M. R. with whom 
Cotton, L. J. also concurred. In the case 
of Salaman v. Warner, Lord Esher pro- 
pounded an important test to judge whe- 
ther an order was interlocutory or final. 
= this connection, he observed as fol- 
ows: 
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“The question must depend on what 
would be the result of the decision of 
the Divisional Court, assuming it to be 
given in favour of either of the parties, 
If their decision, whichever way it is 
given, will, if it stands, finally dispose 
of the matter in dispute, I think that 
for the purposes of these rules it is final. 
On the other hand, if their decision, if 
given in one way, will finally dispose of 
the matter in dispute, but, if given in 
the other, will allow the action to go on, 
then I think it is not final, but interlocu- 
tory. That is the rule which I suggested 
in the case of Standard ‘Discount Co. v. 
LA. Grange, (1877) 3 CPD 67, and which 
on the whole I think to be the best rule 
for determining these questions; the rule 
which will be most easily understood 
and involves the fewest difficulties.” 

26. In other words, the test adopted 
by Lord Esher in this case has been con- 
sistently- followed by this Court in later 
cases and appears to us to contain the 
most valuable guidelines to judge whe- 
ther an order is final or interlocutory. 
pplying this test to the present case it 
would follow that if the Special Judge 








therefore, an 
rder results in a final termination of 


Fry, L. J. almost took the same view 
when he observed thus: 


“I think that the true definition is this. 
I conceive that an order is ‘final’ only 
where it is made upon an application or 
other proceeding which must whether 
such application or other proceeding fail 
or succeed, determine the action. Con- 
versely I think that an order is ‘inter- 
locutory’ where it cannot be affirmed 
that in either event the action will be 
` determined.” 

Lopes, L J. fully agreed with Lord 
Esher, M. R. and observed; 

“I think the definition suggested by 
the Master. of the Rolls in the case that 
has been referred to is the right defini- 
tion for this purpose. I think that a judg- 
ment or order would be final within the 
meaning of the rules, when, whichever 
way it went, it would finally determine 
the rights of the parties.” 

According to the test laid down by Lord 
Esher and other Lords, the order of the 
Special Judge impugned in the appeal 
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-is undoubtedly an interlocutory a 
and therefore falls within the mischief] - 
of S. 11 (1) of the Act. 

27. Similarly, another test to deter- 
mine whether or not an order is an in- 
terlocutory order was evolved by Lord 
Alverstone C. J. in the case of Bozson 
v. Altrincham Urban District Council, 
(1903) 1 KB 547 who observed as fol- 
lows: 

“It seems to me that the real test for 
determining this question ought to be 
this: Does the judgment or order, as 
made, finally dispose of the rights of the 
parties? If it does, then I think it ought 
to be treated as a final order; but if it 
does not, it is then, in my opinion, an 
interlocutory order,” 

Sir Joune P. concurred with Lord Alver- 
stone while Lord Halsbury preferred to 
follow an earlier decision in the case of 
Shubrook v. Tufnell, (1882) 9 QBD 621. 
In Shubrook v. Tufnell what happened 
was that an action was filed by the les- 
see against the lessor to recover damages 
caused to them by the defendants mak- 
ing a drain through the adjoining land. 
By an order in Chambers the action was 
referred to the arbitrator who sent the 
case to the Court for its opinion. In that 
case the position was that if the case 
was referred back to the arbitrator, the 
award had to be given by him, if not, 
then judgment was to be entered for 
the defendant. The question was whe- 
ther an appeal lay to the Court of Ap- 
peal against the reference made by the 
arbitrator. In view of the peculiar cir- 
cumstances of the case, Jessel, M. R. 
with whom Lord Lindley concurred, held 
that appeal lay as the order seeking the 
opinion of the court was not an inter- 
locutory order. It is manifest that in this 
case the proceedings would have termi- 
nated. In any event if the case was re- 
ferred back to the arbitrator, then the 
arbitrator would have to give his award 
and therefore the reference proceedings 
terminated. If, however, the reference 
was not made to the arbitrator, then the 
judgment was to be entered for the de- 
fendant. Thus, the order passed in this 
case undoubtedly could not be said to 
be an interlocutory order even in the 
widest sense of the term. At any rate, 
the preponderance of the authorities of 
the English Courts favour the view that 
an interlocutory order is one which (sic) 
(does not?) finally dispose of the rights 
of the parties as observed by Lord Al- 
verstone in the case of Bozson v. Altrin- 
cham Urban District Council, cited 
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above. We might, : however, 
although Lord Halsbury had. 
his dissent from Salaman- v.. 


„expressed 
Warner's 


case yet the-Federal Court as also - this. 
Court-appear to have followed and ac-. 


cepted the view taken by Lord Esher, as 
discussed above. We shall deal with the 
- authorities of the Federal Court and. this 
Court on this pdint a little later. 

28. Again in the case of Isaacs & Sons 
v. Salbstein, (1916) 2 KB 139 Lord Swin- 
fen Eady followed the Bozson’s case and 
particularly the observations of Lord Al- 
verstone in that case. In this connection, 
Lord Eady observed as follows: 


' “Then there is Salaman v. Warner in 


which it was held that a final order was . 


one, made on such an application or pro- 
ceeding that, for whichever side the de- 
‘cision might be given, it would, if it 
stood, finally determine the matter in 
litigation. Neither decision seems quite 
consistent with that in Bozson v. Al- 


trincham Urban Council which puts the 


matter on the true foundation that what 
must be looked at is the order under ap- 
peal In the present case the order is 
clearly an interlocutory .order,' and the 
appeal is properly in the interlocutory 
list.” 

Similarly, Lord Pickford who agreed 
with Lord Swinfen distinguished Shub- 
rook’s case and explained the view of 
Lord Halsbury thus: 

“In the present case the order appeal- 
ed from does not put a final end to the 
action, and this is an appeal from an 
‘ interlocutory, and not ‘from a. final, 


' order.” 


Bankes L. J. concurced: In a later case 
Hunt v. Allied Bakeries Ltd, 
“All ER 513 it was held that an order 


' striking out the whole or part of a claim. 


on the ground that it. was frivolous and 
vexatious and staying further proceeding. 
was. merely an interlocutory order. In 
this connection, Lord Pyeres is 
thus: 

“After sopeulting with ‘the Chief Re- 
gistrar and looking at the 
also after consultation. with my :colle- 
agues, I am left in no doubt at all that, 
rightly or wrongly, orders 
actions: —- either because they are frivo- 


lous and vexatious, or on the ground of- 


disclosure of no reasonable cause of ac- 
tion — have for a very long time been 
treated as interlocutory 


ra 
seeaseasenavess 


V. C. Shukla ‘vi State `- 
state that. 
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cases, and- 


dismissing- 


For: 
these reasons (and this decision’ will now: 
necessarily govern other cases). I hold . 
` that -orders: under R.S.C.,; Ord. -25, Re 4): 


ther. proceedings, must be one as in- 
terlocutory.”’. 


Lord Birket and Tad: Romer ‘agreed 
with Lord Evershed. This is rather im- - 


portant because even though the case 
was struck out on the ground that the 
action was frivolous and proceedings 
were stayed, the order was treated to be 
an interlocutory one although it had 
decided an important aspect of the case. 
In a recent decision in the case of Salter 
Rex & Co. v. Ghosh, (1971) 2 QB 597, 
Lord Denning reviewed the entire case 
law on the subject and ultimately pre- 
ferred the view taken by Lord- Alver- 


stone in ‘Bozson’s case and Lord Esher. 


in Salaman’s case. In other words, both 
the Salaman’s and . the Bozson’s cases 
were endorsed by Lord Denning. In this 
connection, Lord Denning observed as 
follows:— 


“There is a note in the Supreme Court 
Practice (1970) under R.S.C. Ord. 59, 


R. 4, from which it appears that different 


tests have been stated from time to time 
as to what is final and what is interlocu- 


tory. In Standard Discount Co. v. La. 
Grange, (1877) 3 CPD 67 and.’ Salamon: 
v. Warner, (1891) 1 QB 734 Lord Esher 


M. R. said that the test was the nature 


of the application to the. court: and not 
the nature of the order which the court” 
eventually. made. But in Bozson v. Al- 
(1903) 
-1 KB 547 the court said that the test 


trincham Urban District Council, 


was the nature of the order as made. 
Lord Alverstone C. J. said that "the 
test is whethet the judgment or order 
as made finally disposed of the rights of 


the parties.” Lord Alverstone was ` right | 


in logic but Lord Esher was right in ex- 
perience. Lord Esher’s test has.. always 
been applied in practice.” . . 


“So I would. apply Lord Reher’s” test. to ` 


an: order refusing a new trial. I look to 
the application for a new trial and ` not 


to the order made. If the application for ` 


a new trial were granted, it would clear- 


ly. be interlocutory. So equally,. when. it 


is refused, it is interlocutory.” 


29 This is the ‘position so far as the - 
are concerned. It: - 


English authorities : 
may be noticed here that in all the Eng- 
lish cases, referred to. above, the . word 


interlocutory” appears -to have. been used ° 
-in its natural sense and giving the.mean-- : 


ing -attached: to it in: ordinary: parlance, . | 
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striking out the: whole: or-part of a claim >: 

on ‘the ground that’ it discloses no reason= -- 
able cause of actien; or.is frivolous and. - 
vexatious, or both, and. staying all fur. - 
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We. now come to the, authorities -. 
Federal Court and this. Court on. the sub- 
ject. In the case of Hori Ram Singh v. 
The Crown, (1939) 1 FCR 139, Sulaiman 
J. referred to.Salaman’s case and seems 
to. have approved the test laid down by. 
Lord Esher which was quoted in.extenso 
in the judgment. Similarly, a reference 
was also made to Bozson’s case and the 


Judge quoted the observations of Lord. 


Alverstone which have already been ex- 
tracted above. After scrutinising these 
authorities, Sulaiman J. observed as fol- 
lows:— 


“Tf the effect of the order from which 
it is sought to appeal is not finally ‘to 
‘dispose of the rights of the parties, then 
even though it decides an important and 
even a vital issue in the case, it leaves 
the’ suit alive and provides for its trial 
in the ordinary way. 


As the ‘final order’ may be either in. 


a civil or criminal case the definition 
given by their Lordships in the civil 
case must by analogy be applied to a cri- 
minal case as well......... It is still to be 
finally decided by the Sessions Judge 
whether the accused was or was not 
guilty of the offences with which he had 
been charged. The question of want of 
consent, although vital for the purposes 
of the proceedings as it went to the root 


of the matter so far as their continuance | 


is concerned, is after all a preliminary 
question as to whether the proceedings 
had been properly | instituted or not. The 
criminal case is -still a live case, and the 
innocence or the guilt of the 

has not been finally determined.” 


Thus, it was pointed out that the con- 


comitant of-a final order would be the 


same whether it is a civil case or a crimi- 
Dal case and the definition given by the 
English Judges would apply to both. This 


case was noticed in 8. Kuppuswami Rao 


v. The King which, in our opinion, is.. a 


leading case on the subject or, if we may 


say so, it is the locus classicus so far as 
the nature of an interlocutory order is 


concerned. In this case, Kania C. J. speak-. 


ing for the Court referred to the decision 


of Sulaiman J. (supra). and also noticed . 
the view of Lord Esher. in Salaman W 
‘Warner as also the view of Lord Alvar. 


stone and observed as follows: 


"The question ` then is what`.is 
. meanirig of-‘judgmenit,-decree or final 
order of a High Court”: in this ‘section? 
‘The ‘expression - ‘final order’ . has been 
judicially. interpreted and’ ite. mranmg is’. 
-DOW well: settled... ia oA Ere is ee 


“Y €. Shukta v. State . 
of the , 


accused 


Chief Justice to.the judgment 
- Privy Council in Abdul Rahman v. D. K. 
- Cassim & Sons, (1933) 60- Ind App. 76 


the ‘ 


_ finality . was :whether: 
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After referring to,a number. of decisions 
the learned Chief Justice | 


. follows.— . 


. “The effect of those and other. judg- 
ments is that an order. is final if it. final- 
ly disposes of the rights of the. parties. 
The orders now under appeal do. not 
finally dispose of those rights, but leave 
a to be determined by the Courts Jin . 
the ordinary way. These observations 
show that the Judicial Committee con- 
sidered that the.words used in the above 
mentioned three English decisions gave 
the same meaning to the expression 
‘final order’, and adopted the definition . 
as given by Lord Esher M. R. In Sala- 
man’s case. The Judicial Committee fur- 
ther held that when the effect of the 


- order was to leave the rights to be de- 


termined by the Court in the ordinary 
way, the order was not a final order.” 

These observations clearly show that the 
Judicial Committee of the Privy Council 
accepted the view expressed in the case 
of Salaman v. Warner and Bozson v. Al- 
trincham Urban District Council. It is, 


. therefore, pertinent to note that the 


view of Lord Halsbury does not appear 


. to have been accepted either by the Privy 


Council or by the Federal Court either 
in Hori Ram Singh’s case or in the case 
cited above. Similarly, while examining 
the language of S. 205 of the Govern- 
ment of India Act, the Chief Justice ob- 
served as follows:— 


“The words ‘final order’ were used in 
S.:109 of the Civil Procedure Code. That 
section .prescribes conditions under which 
an appeal ‘lies to the Judicial Committee 
of the Privy Council from a decree or 
final order passed on appeal by a High 
Court. It was noticed that the words 
.final order’ were used in contrast with 
interlocutory order. The. learned Judge 
took the view that in cases in which the 
decision of the point in dispute. either 
way did not result in finally . disposing 
of the -matter before the Court, the deci- 
sion did not amount to a final order.” 
Reference had also been made by the 
of the. 


‘where Sir George Lowndes- stated - that 
the test of finality was whether the order 
finally: disposed of the rights of the par-- 
ties. To the same effect was a ` decision ` 
‘of the Privy Council in Ramchand Man- 
jimal’s case (1920)-47 Ind App 124 where 


. after examining -the decisions of the Eng- 


lish Court; it -was, hẹld- that the. test of 


„the ,,order _ finally .. 


‘observed . as ; l 
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disposes of the rights of the parties and 
held that the order in question was not 
a final order because the rights of the 
parties were left to be determined by 
the courts in the ordinary way. After a 
consideration of all the authorities the 
Chief Justice observed thus: 

“These and other English decisions 
make it clear that in England when the 
word judgment or decree is used, whe- 
ther it is preliminary or final, it means 
- the declaration or final determination 
of the rights of the parties in the matter 
brought before the Court. In criminal 
proceedings, an examination of the dis- 
‘cussion in paras 260-64 of Vol. IX of 
Halsbury’s Laws of England (Hailsham 
Edition) shows that the word ‘judgment’ 
is intended to indicate the final order in 
a trial terminating in the conviction or 
acquittal of the accused......... 

In our opinion, the decisions of the 
Courts in India show that the word 
‘judgment’, as in England, means the de- 
termination of the rights of the parties 
in the matter brought before the Court.” 
Another important observation made by 
the Chief Justice which appears to be 
directly in point may be extracted thus: 

“In our opinion, the term ‘judgment’ 
itself indicates a judicial decision given 
on the merits of the dispute brought be- 
fore the Court. In a criminal case it can- 
not cover a preliminary or interlocutory 
order.” 

Thus, the Chief Justice clearly indicated 
that in a criminal case a final order can- 


not cover a preliminary or interlocutory . 


order. Ultimately, the Chief Justice con- 
cluded by the following observations: 
“The wotds judgment and final order 
in connection with civil appeals have re- 
ceived a definite judicial interpretation. 
In connection with civil appeals to this 
Court therefore that interpretation has 
to be accepted. If so, the same interpre- 
tation has to be accepted in case of ap- 
peals from criminal proceedings brought 


to this Court under §. 205 (1) of the 


Constitution Act.” 

30. This case was followed in the 
case of Mohammad Amin Brothers Ltd. 
v. Dominion of India, 1949 FCR 842 
where it was held that so far as this 
‘Court is concerned the principles laid 
down in Kuppuswami’s case settled the 
law so far as this Court is concerned.. In 
‘ this connection, in the aforesaid «case, 
Mukherjea J., speaking for the Court 
‘observed as follows: 

“The expression ‘final order’ has been 
‘used in contradistinction to what is 
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known as ‘interlocutory order and the 
essential test to distinguish the one from 
the other has been discussed and formu- 
lated in several cases decided by the 
Judicial Committee. All the relevant au- 
thorities bearing on the question have 
been reviewed by this court in their re- 
cent pronouncement in S. Kuppuswami 
Rao v. The King, and the law on point, . 
so far as this court is concerned, seems 
to be well settled. In full agreement with 


the decisions of the Judicial Committee 
in Ram Chand Manjimal v. Goverdhan- 
das Vishindas and Abdul Rahman v, 
D. K. Cassim and Sons, and the author- 
ities of the English Courts upon which 
these pronouncements were based, it has 
been held by this court that the test for 
determining the finality of an order is, 
whether the judgment or order finally 
disposed of the rights of the parties.” 
Thus, the Federal Court in its decision 
seems to have accepted two principles 
namely ,-— 


(1) that a final order has to be inter- 
preted in contradistinction to an inter- 
locutory order; and 


(2) that the test for determining the 
finality of an order is whether the judg- 
ment or order finally disposed of the 
rights of the parties. 

31. These principles apply to civil as 
also to criminal cases as pointed out by 
Kania C. J. in the case of S. Kuppuswami 
Rao v. The King. We find ourselves in 
complete agreement with the view taken 
by Mukherjea J. which is based on Eng- 
lish cases as also the view taken by the 
Judicial Committee and the Federal 
Court. 

32. The view taken in Kuppuswami’s 
case (supra) was endorsed by this Court 
in the case of Mohan Lal Magan Lal 
Thacker v. State of Gujarat, (1968) 2 
SCR 685 where it was held that gene- 
rally speaking a judgment or order which ` 
determines the principal’ matter in 
question is termed final. The English de- 
cisions as also the Federal Court deci- 
sions were referred to in this case and 
after considering the decisions, this 
court observed as follows; 

“The meaning of the two words ‘final’ 
and ‘interlocutory’ has, therefore, to be 
considered separately in relation to the 
particular purpose for which it is re- 
quired, However, generally speaking. a 
judgment or order which determines the 
principal matter in question is termed 
final An interlocutory order, 
though not conclusive of the main dis- 
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pute may be conclusive as to the sub- 
ordinate matter with which it deals...... 
If the decision on an issue puts an end 
to the suit, the order is undoubtedly a 
final one but if the suit is still left alive 
and has yet to be tried in the ordinary 
way, no finality could attach to the order 
This test was adopted in S. 
Kuppuswami Rao v. The King where the 
court also held that the words ‘Judgment’ 
and ‘order’ have the same meaning whe- 
ther the proceeding is a civil or a crimi- 
nal proceeding. In Mohammad Amin 
Brothers Ltd. v. Dominion of India the 
Federal Court following its earlier deci- 
sion adopted against the test, viz, whe- 
ther the judgment or order finally dis- 
posed of the rights of the parties.” 


33. There is yet another aspect of the 
matter which has to be considered so 
far as this decision is concerned, to which 
we shall advert when we deal with the 
last plank of the argument of the learn- 
ed counsel for the appellant. Suffice it 
to say at the moment that the case re- 
ferred to also fully endorses the view 
taken by the Federal Court and the Eng- 
lish decisions, viz., that an order is not 
a final but an interlocutory one if it 
does not determine or decide the rights 
of parties once for all. Thus, on a con- 
sideration of the authorities. mentioned 
above, the following propositions emerge: 

(1) that an order which does not de- 
termine the rights of the parties but only 
one aspect of the suit or the trial is an 
interlocutory order; | 

(2) that the concept of interlocutory 
order has to be explained in contradis~ 
tinction to a final order. In other words, 
if an order is not a final order, it would 
be an interlocutory order. 

(3) that one of the tests generally ac- 
cepted by the English Courts and the 
Federal Court is to see if the order is 


Steseeerverss 


the term 






der sense so as to include even inter- 
mediate or quasi-final orders; 
(4) that an order passed by the Spe- 


and thereby terminates the entire pro- 
ceedings before the court so that nothing 
is left to be done by the court there- 
after; 
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(5) that.even if the Act does not per- 
mit an appeal against an interlocutory 
order the accused is not left without any 
remedy because in suitable cases, the 
accused can always move this Court in 
its jurisdiction under Art. 136 of the 
Constitution even against an order fram- 
ing charges against the accused. Thus, 
it cannot be said that by not allowing an 
appeal against an order framing charges, 
the Act works serious ee to the 
accused, l 


34. Applying these tests to the order 
impugned we find that the order fram- 
ing of the charges is purely an inter- 
locutory order as it does not terminate 
the proceedings but the trial goes o 
until it culminates in acquittal or con- 
viction. It is true that if the Special 
Court would have refused to frame 
charges and discharged the accused. the 
proceedings would have ‘terminated’ bu 
that is only one side of the picture. The 
other side of the picture is that if the 
Special Court refused to discharge the 
accused and framed charges against him, 
then the order would be interlocutory 
because the trial would still be alive. 
Mr. Mridul tried to repel the argument 
of the Solicitor General and explained 
the decisions, referred to above, on the 
ground that the English decisions as also 
the Federal Courts decisions made the 
observations while interpreting the pro- 
visions of the Government of India Act 
or the provisions of the Constitution 
where the word ‘final’ order was ex- 
pressly used. It was urged that the same 
construction would not apply to the pre- 
sent case where the word ‘order’ is not 
qualified by the word ‘final’. With due 
respect to the learned counsel, in our 
opinion, the distinction sought to be 
drawn is a distinction without any dif- 
ference. This court as also the Federal 
Court have clearly pointed out that so 
far as the tests to be applied to deter- 
mine whether an order is final or inter- 
Tn apply as much to a civil cas 
as to a criminal case. Furthermore, as 
already indicated, it is impossible t 
spell out the concept of an interlocutory 
order unless it is understood in contra- 
distinction to -or in contrast with a final 
order, This was held in a number o 
cases referred to, including Madhu Li- 
maye’s case (supra) which has been ex- 
pressly stressed by us in an earlier part 
of the judgment. For these reasons, 
therefore, the contention of the learned 


counsel for the appellant on this aspect 
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35. The ‘Last argument ‘advanced 
- the learned counsel for the appellant, 
which also appears to be very attractive, 


fails and *: is hereby. over- 


is that.accepting the tests referred to 


above and applying to the facts. of the 


present case, the order impugned should | 


-be construed as a final order inasmuch 
as the order completely terminates the 

proceedings preceding the trial. In other 
words, it was contended that until the 
charge is actually framed the trial does 
not start and all proceedings up to the 
' framing of the charges are in the nature 
of an inquiry or a sort of a pre-trial 
proceeding -which finally culminates 
either in the order of discharge or in 
the order framing of charges. Thus, in 
any- event, an order framing ` charges 
must necessarily be held to be a: final 
order and not an interlocutory one. In 
support of this contention the learned 
_ counsel relied on a decision of a Full 
Bench of. the Jammu & Kashmir High 
Court in the case of State v. Ghani Ban- 
dar, AIR 1960 J & K 71 in which the 
leading judgment was delivered by ene 
.of us (Fazal Ali J.). It is true that . the 


Jammu & Kashmir High Court on a con- - 


sideration of the large number of au- 
thorities of the various High Courts in 
India, observed as follows: 


“On a careful consideration, therefore, 


of the authorities and analysis of the : 


- various provisions of the Code I am of 
the opinion that ‘trial” in a warrant case 
. commences only when the charge is 
read to the accused and he is called upon 
‘to answer the charge and until ‘the pro- 
ceedings have reached this stage pro- 
viso (a) to clause (1) of Section 350 does 
not come into play and the accused has 


no right to ask the Court to resummon . 


the witnesses. In the present case, it 
appears, the case is yet at an inquiry 
‘stage, and therefore, the Magistrate . was 
not right in acceding to the prayers. of 
the accused.” l 


' 36. This decision, REEVE - in our 


pinon, does not appear to be of any 


assistance to the appellant for the rea- 
‘gons that we shall give hereafter. In the 
first place, the decision was rendered 


' not on the ‘provisions of the Code of 1973: 


‘but: under the provisions of the. Criminal 
_. Procedure Code of the Jammu & Kash- 

‘mir State ‘which. were. ‘quite different 
from the provisions’ of ‘the Code óf 1973 
which ‘does not apply to: that State. | ' Se- 
‘-condly, it would- appear that the Crimi- 
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the word trial which was defined thus: 
' “*Trial’ means the proceedings ‘taken 


in Court after a charge has been drawn ` 


up; and includes the. punishment “of the 
offender: ` 


It includes the proceedings andes Chap- 


ters XVI and XVII, from the time when 


the accused appears in Co 

Thus, the word ‘trial’ aloariy meant the 
proceedings after charges had been 
drawn up and included even the punish- 
ment of the ofender. Furthermore, the 
definition was wide enough even to in- 
clude proçeedings right from the time 
when the accused appears in court tọ the 
culmination of the proceedings. This de- 
finition is to be found in S. 4 of the Act 


'X of 1872. The said Act defined | ‘inquiry’ 


thus: 
“Inquiry’ includes any inquiry which 


may be conducted by a Magistrate Or 


Court under this Act.” 

.37. Both the definition of the ord 
‘trial’ as also that of ‘inquiry’ underwent 
a radical change in the Code of - 1898. 


' The. Code. of 1898 completely ‘dropped 


the definition of the word ‘trial’ and in- 
‘stead widened the definition of the. term 
‘inquiry’. Under S..4 (j) of the Code of 
1898, - inquiry’ was defined thus: ...- 


“Inquiry’ — ‘inquiry’. includes: every 


inquiry other than a trial conducted un- 
‘der this Code by a Magistrate or Court.” 
Thus, the position was. that under : the 
Code of 1898, trial was not defined at ‘all 
but all proceedings except the trial were 
held to be inquiry within the meaning 
of S. 4 (j). So far as the Code of 1973 is 


. concerned, with which we are. dealing, 
-while the definition of inquiry is retain- 


ed, trial has not been defined at all. . In 
the instant case, S. 9 (1) of the Special 
Courts’ Act clearly provides that the Spe- 
cial Court shall in the trial of cases þe- 
fore it follow the procedure prescribed 
by the. Court for trial of warrant . cases 
before a Magistrate. Let us examine the 
position and the various aspects of - the 
procedure laid down for. the trial of war- 
rant cases under the Code as also under 
the Code of 1898, as amended in - 1955, 
So far as the decision of the J. & K. 
‘High Court, referred to above, is con- 
‘cerned it was given under the Criminal 
Procedure Code of Jammu. & Kashmir 
prior to the amendment of 1955" which, 


theugh passed by the State’ Legislature, . 
- was “enforced sometime after 1964. Prior 
“to the amendment: of 1955, 


sunder . the 


(Act X òfo 
- 1872) expressly ` contained a definition. of 


all 
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-Code of .1898,.the procedure. for trial of. 


warrant cases by Magistrate was the 


gine whether the case was -instituted on . 


lice report or otherwise than on a 
po ce report. The ‘procedure is found in 
the unainended. Ss. 251 to 254 onwards 
which may be extracted -thus: 

“251. Procedure in warrant cases. — 
The following procedure shall. be observ- 
ed by Magistrates in the trial of warrant 
cases, 

+ 252: Evidence’ for prosecution— (1) 

When the accused appears. or is brought 
before a Magistrate, such Magistrate 
shall proceed to hear the complainant (if 
any) and take all such evidence as may 
be produced in support: of the prosecu- 
tion: 


Provided that the Magistrate shall not | 


be bound to hear any person as com- 


plainant in any case in which the com- 


plaint has been made by a Court. 
= (2) The Magistrate shall ascertain, from 
the complainant or otherwise, the names 
of any persons likely to be acquainted 
with the facts of the case and to be able 
to give evidence for the prosecution. and 
‘Shall’ summon to give evidence before 
himself such of them as he -thinks neces- 
sary. 

253; - Discharge of EE ae (1) Lf, upon 


taking all the evidence referred to in. 


Section. 252, and making such examina- 


tion (if any) of the accused as the Magis- 


trate thinks necessary, he finds that no 


case against the accused has been made > 


out which, if unrebutted,. would warrant 


his conviction, the Magistrate shall dis- 


charge him. 

(2) Nothing in this jednon shall be 
deemed to prevent a Magistrate from 
discharging the accused at any previous 
Stage of the case if, for reasons to be 
recorded by such Magistrate, he consi- 
ders the charge to be groundless. 


- 254. Charge to be framed when offence 


‘appears proved—.If, when such evidence 
and examination have been taken and 
“made, or at any previous stage of the 
ease. the Magistrate is of ‘opinion that 
there is ground for presuming that the 
‘accused has committed an offence triable 
under this Chapter, which such Magis- 
trate is competent to try, and which, -in 
his opinion ‘could be adequately punish- 
ed by. him he shall frame in writing a 
charge against the accused.” 

38. It. -is, therefore, -clear- that. 
"the provisions extracted . above; 
ier nọ ;question..of the trial. ‘starting : un- 
til- the charges” were framed because un- 
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-der Section 252- when- the accused appear- 
‘ed or 


. port. We are, however, 


was framed, In 


under 
there. 
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was brought before the Magistrate, . 
the Magistrate had to hear the complain- 
ant and take evidence as may: be produc- 
ed by. him. After. summoning 


‘nesses under §...252: (2), the Magistrate 


had to. take the evidence and after ex- 


amining the same he had to determine 
whether a case was made oùt by the pro- 
secution which, if unrebutted, ‘would 
warrant the conviction of the accused. ‘If 
the Magistrate was of the opinion from 
the examination of the evidence taken at 
the earlier stage that the accused had 
committed’ an offence triable under the 
said Chapter, then only charge was to be 
framed. By the amendment of 1955, how- 
ever, the procedure of the trial of war- 
rant cases was split up into two parts. 


By the first part a different procedure 


‘was indicated, (which is contained in 
8. 251), in cases starting on the basis of 
a complaint whereas under S. 251-A 
a separate procedure was evolved for 
cases triable on thé basis of a police re- 
not concerned 
with either S. -251 or 251A as amended 
in'1955. So. far as the decision of the 
J. & K. High Court is concerned, that — 


. was given on the basis of the Code of 


1898 before the amendment of 1955 and 


-was quite correct having regard to Sec- 


tions’ 251, 252 and 253 of the Code of 
1898, prior to the amendment of 1955, - 
because under that procedure there could 
be no question of there being any trial. 
until the charge was framed, because the. 
court had to hear the complainant, re- 
cord evidence even before. the charge 
these circumstances, 
therefore, the decision of the Full Bench 
of the J. & K. High Court cannot be call- 
ed.into aid in deciding the present issue. 
As regards the argument that the trial 
preceded an inquiry which culminated 
in framing of the charges or discharge 
of.an accused, we are of. the opinion 
that this argument is also without any 
substance., Under. the Code, the commit- 
ment inquiry preceding the trial has 
been completely abolished as . indicated 
while referring. to the objects and rea- 
sons of the Code. Under the Code - the 
Magistrate is not to record ‘any ‘evidence 
or ‘hold any. inquiry but only to find out 


. as to whether a’ case put up before him 


is exclusively triable: by a Sessions Court 
and once this is so, he is to send the. 
case to the Court for trial. . Thus, -thére 
being no inquiry as was the case in the 
Code of 1898, there ig“no room. - for Be= 


ceptance- of. the. : argument. 5i the counsel, 


the wit-. | 


986 S.C. 


for the appellant that an inquiry pre- 
cedes the trial in such a case, This con- 
tention, therefore, appears to be with- 
out substance, Realising this difficulty, 
the learned counsel for the appellant, put 
forward an alternative argument, viz., 
that S. 238 of the Code itself consists of 
two separate stages —- one starting from 
S. 238 and ending up to S. 240 and the 
other starting from S. 242 and ending up 
to S. 248. We are, however, unable to 
agree with this argument because it ap- 
pears that the enactment of S. 251-A by 
virtue of the amendment of 1955 the 
words ‘commencement of trial’ were in- 
troduced for the first time which clearly 
denote that the trial starts in a warrant 
case right from the stage when the ac- 
cused appears or is brought before the 
court. This appears to us to be the main 
intent and purpose of introducing the 
words ‘commencement of trial’. by the 
amendment Act of 1955 which did not 
appear in the Code of 1898 or in the vari- 
ous amendments made before the Act-of 
1955 to the Code. Thus, if the-trial be- 
gins at that stage, it cannot be said that 
the proceedings starting with 5. 251-A 
onwards amount to an inquiry within the 
meaning of S. 2 (j) of the Code. Further- 
more, it would appear that the amend- 
ment of 1955 in fact simplified the entire 
procedure for trial of warrant cases by 
a Magistrate by not requiring the Magis- 
trate to record any evidence before 
framing of the charge or discharging the 
accused. All that the Magistrate had to 
do was to satisfy himself that the docu- 
ments referred to in S. 173 had been 
furnished to the accused and if that had 
not been done, to direct that the docu- 
ments should be furnished. Thereafter, 
the Magistrate on consideration of the 
documents referred to in S. 173 only and 
without recording any evidence was to 
examine the accused if he considered 
necessary, and after hearing the parties 
proceed either to frame the charge or 
to discharge the accused. In other words, 
the simplified procedure introduced by 
‘|the amendment of 1985, which is now re- 
tained by the Code in Ss. 238 to 240, 
amounts to a trial from beginning to 
end. The fact that no evidence is to be 
recorded before framing of the charge 
and the Magistrate has to proceed only 
on the documents referred to under Sec- 
tion 173, i e., the statement recorded in 
the case diary, and other papers or 
materials collected by the police, clearly 
show that these proceedings are not an 


inquiry at all because the scheme of the 
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davits have to be recorded by the court 
before passing -an order. This, therefore, 
is an additional reason to hold that the 
proceedings starting from S. 251-A in the 
previous Code and S. 238 in the Code o 
1973, do not amount to an inguiry at all 
but amount to the starting of a trial 
straightway. Contrasted with the proce- 
dure which prevailed under the Code of 
1898, prior to the amendment of 19565, 
there was express provision for record- 
ing of evidence before the charge and 
that procedure undoubtedly amounted 
to an inquiry which has now been drop- 
ped by the amendment of 1955 and re- 
tained by the Code. For these reasons, 
therefore, we are satisfied that the pro- 
ceedings starting with S. 238 of the Cod 
including any discharge or framing of 
charges under S. 239 or 240 amount t 
a trial. The question of a pre-trial, as 
suggested by the counsel for the appel- 
lant, does not arise on a plain interpre- 
tation of the language of Ss. 238 and 239 
which were the same as S. 251-A unde 
ara of 1898 as amended by the Act 
N) 59. 


39. Similarly, counsel for the appel- 
lant drew analogy from the provisions of 
S. 476 to illustrate that the order in 
question was.a final order. Section, 478 
appears in Chapter XXV of the Code of 
1898 which is equivalent to Chap. XXVI 
of the Code. The Chapter relates to pro- 
ceeding in a case of offence affecting the 
administration of justice. The provisions 
contained in this Chapter amount to a 
separate and independent proceeding 
which deals with specific offences affect- 
ing administration of justice. The rele- 
vant portions of S. 476 runs thus: 


“476. Procedure in cases mentioned in. 
Section 195—- (1) When any Civil, Reve- 
nue or Criminal Court is, whether on 
application made to it in this behalf or 
otherwise, of opinion that it is expedient 
in the interests of justice that an inquiry. 
should be made into any offence referred 
to in S. 195, sub-section (1), : clause (b) 
or clause (c), which appears to have been 
committed in or in relation to a proceed- 
ing in that Court, such Court may, after 
such preliminary inquiry, if any, as it 
thinks necessary, record a finding to that 
effect and make a complaint thereof in 
writing signed by the presiding officer 
of the Court, and shall forward the same 
to a Magistrate of the first class having 
jurisdiction, and may take sufficient se- 
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eurity for the appearance of the accused 
before such Magistrate or if the alleged 
offence is non-bailable may, if it thinks 
necessary so to do, send the accused in 
custody to such Magistrate, and may 
bind over any person to appear and give 
evidence before such Magistrate.” 


‘Section 476-A is another provision which 
empowers a superior court to file a com- 
plaint in respect of the offences men- 
tioned in S. 476 and S. 476-B provides 
for appeals to the higher court concern- 
ed. Thus, these three provisions provid- 
ed a separate and self-contained proce- 
dure which starts with an inquiry and 
terminates with an order of filing a com- 
plaint or refusing to do so. This Chap- 
ter is, therefore, restricted only to of- 
fences mentioned in S. 195 (1) (b) and 
(c) of the Code. Thus, in view of the 


independent nature of the procedure con- 


tained in these sections, it is manifest 
that any order under S. 476 either filing 
a complaint or refusing to file a com- 
plaint becomes a final order in any event 
as such an order completely terminates 
the proceedings and brings the matter 
to an end so far as the First Court is 
concerned. The same power is given . to 
a superior court under S. 476-A which 
also ends with the filing or refusal to file 
a complaint. Section 476-B provides for 
appeal as. indicated above. It is true that 
separate proceedings are taken when a 
complaint is filed but these proceedings 
are fresh proceedings starting with the 
complaint and ending with the convic- 
tion or acquittal of the accused. In other 
words, once the Court decides to file a 
complaint forming an . opinion whether 
or not it is expedient in the interest of 
justice to do so the procedure spends 
itself out. In these circumstances, there- 
fore, the analogy drawn by the counsel 
for the appellant cannot apply to a trial 
of warrant case under Sections 238 on- 
wards, 


40. In this connection, reliance was 
placed by the counsel for the appellant 
on the decision of this Court in the case 
of Mohan Lal Magan Lal Thacker v, 
State of Gujarat. In this case it appears 
that after inquiry under S. 476 the Mag- 
istrate ordered filing of a complaint 
against which an appeal was taken to 


the Additional Sessions Judge who held . been 


that the complaint was justified. A revi- 
sion was taken to the High Court which 
dismissed the revision. The High Court, 
however, gave a certificate under Arti- 
cle 134 (1) (c) and that is how the ap- 
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peal came before this Court, It was in 
the background of these provisions that 
it was urged before this Court that the 
order passed by the High Court, not be- 
ing final, the certificate ought not to 
have been given. This Court, however, 
pointed out that an order may be final 
for one purpose and interlocutory for 
another. The main question which arose 
in that case was whether the High Court 
could entertain a revision application 
against that order. This Court pointed 
out that as the appellant in that case 
filed a revision in respect of the com= 
plaint for the remaining offence under 
S. 205 read with S. 114, the order of dis- 
missal, disposed of the controversy be- 
tween the parties and the proceeding 
regarding the question as to whether thg 
complaint in that regard was justified or 
not was not finally decided and the Court 
held that the order passed by the High 
Court in revision was a final order with- 
in the meaning of Art. 134 (1) (c), This 
case is, therefore, distinguishable and 
does not deal with the situation with 
which we are confronted in the present 
case, 


41. The learned counsel for the ap- 
pellant then finally submitted that the 
present statute which gives a right of 
appeal, should be liberally construed in 
favour of the accused so as not to de~ 
prive him of the right of appeal. The 
counsel relied on the observations of 
Crawford ‘The Construction of ‘Statutes’ 
(PP. 892-693) which may be extracted 

us? —— 


“8. 336. Appeals, 

. Moreover statutes pertaining to 
the “right of appeal should be given a 
liberal construction in favour. of the 
right, since they are remedial. Accord- 
ee ee ee 
denied unless such a construction is un- 
avoidable,” 


42. There can be no dispute regard- 
ing the correctness of the proposition 
mentioned in the -statement extracted 
above, but here as the right of appeal is 
expressly excluded by providing that no 
appeal shall lie against an interlocutory 
order, it is not possible for us to stretch 
the language of the section to give a 
right of appeal when no such right has 
conferred, Even the statement ex- 
tracted above clearly says that “the 
right will not be restricted unless such 
a construction is unavoidable”, In the 
instant case, in view of the non obstant 
clause, 8. 11 (1) of the Act cannot b 


aa th, 
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- {construed .to contain: a. right. of 
even: against an interlocutory order. and, 
erefore, the present clause falls within 

the last part of the statement of Craw- 

. |ford,. extracted above. .Thus, this 

iment. of the learned counsel also is whol- 

-ly devoid of. any substance... 


43. For the : reasons: given shiv: 
therefore, all the contentions raised by 
ba learned counsel for’ the appellant 
ail. k 
44. On a true construction of S. 11 (1) 
-the Act and taking into consideration 
the natural meaning of the expression 
‘interlocutory order’, there can be no 
doubt that the order - framing charges 
against the appellant under the Act was 
merely an interlocutory order which 
neither terminated the proceedings nor 
finally decided the rights of the parties, 
According. to the test laid down in Kup- 
puswami’s case (supra) the order im- 
pugned was undoubtedly an § interloct- 
Taking into consideration, 
therefore, the natural meaning of inter- 
locutory order and applying the non 
obstante clause, the position is that the 
provisions of the Code of Criminal Pro- 
cedure are expressly excluded by the 
non obstante clause and therefore Sec- 
tion 397 (2) of the Code cannot be called 
into aid in order to hold that the order 
impugned is not an interlocutory order. 
As the decisions of this Court in the 
eases of Madhu Limaye and Amarnath 
v. State of Haryana were given with res- 
pect to the provisions of the Code, parti- 
cularly S. 397 (2), they were correctly 
decided and would have no application 
to the interpretation of S. 11 (1) of the 
Act, which expressly excludes the’ pro- 
visions of the Code of Criminal Proce- 
dure by virtue of the non obstante 
clause. 

45. We feel that one reason why no 
appeal ‘was provided against an inter- 
llocutory order like framing - of the 
charges, as construed by us so far as the 
Act is- concerned, may have been that 





it would be against the dignity and deco- 


rum of the very. high status which the 
Special Judge under the Act enjoys in 
‘trying the case against an accused ` in 
‘Ithat the Judge is a sitting Judge of a 


High Court and therefore must be’ pre-- 
after.. 


‘Igsumed ‘to frame the charges only 
.- [considering the various“ principles and 
guidelines laid down -by other 
€ourts and this: Court in some of 
eases referred to ahọve. - 

48.. Thus, . gaming) up iber enir po- 
-- sition the inescapable: conclusion: that we 
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‘appeal. 


consonance with the avowed object 


High ~ 
the $ 
a. ing of ‘a. charge against. appellant V. C. 

po-, Shukla. for. the commission of. 
- under Section -120-B -of. the Indian. Penal, . 
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reach. is that. giving.. the - expression ‘in-.— 
terlocutory order’.its natural meaning ac>- - 


cording. to the tests. laid down, as discus- - 
sed above, particularly in: Kuppuswami’s 
case and applying the’ non -obstante 
clause, we. are satisfied that so far- 
the expression: ‘interlocutory order’ ap- 

pearing in S. 11 (1) of the Act is concern-| ` 
ed, it has been used in the natural sens 
and not in a special or a wider sense'.as|: 
used by the Code in S. 397 (2). The vi 
taken by us appears to be in complete 










the Act to provide for a most expediti- 
ous trial and quick dispatch of. the 
tried z the Special Court, . which a 
pears to be the paramount intention 
passing the Act. — l 

47. In these circumstances, therefo 
we hold that the order passed by th 
Special Judge was an interlocutory’ ord 
and the appeal filed against that order 
in this Court is clearly not maintainable. 
We, therefore, uphold the prelimin 
objection taken by the Solicitor. Gener 
and dismiss the appeal as being not main 
tainable. 


P. N. SHINGHAL, J.:— 48. I am un- 
able to agree with the decision of the - 
Court, for I believe the accused has been 
deprived of a right which is his by sta-. 
tute —— the right of a full hearing of his 
appeal. 

49.. The case has come to this ‘larger 
Bench’ on reference by two of us. While.. 
it has been stated at one P that the ` 
“most important question to be’ inguin 
is as to whether or not the . concept 
connotation of the word interlocutory" 
in Section 11. purports to convey the’ 
same meaning as given to it in S. 397 (2) 
of the Code of Criminal Procedure”, the 
two brother Judges have made a “ture 
ther mention’ as follows:— 


Tun -although we would: have nor- 
mally admitted this appeal but as the. 
admission of the appeal - itself would. 
imply a decision that the. order under. 
appeal -is not an interlocutory one which . 


‘has to. be decided . before -admitting -this . 


appeal, hence we have considered it.ex-.. 
pedientto make. a reference to a larger _ 
Bench .even at the stage of . . preliminary © 
hearing.” . 

The question for aon aaoh therefore 
is whether the. impugned order of Judge, . 
Special Court: No. .1,.New Delhi, dated. 
September 17, 1979, retina the.. fram- 


offences. 
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Code read with Ss. 5 (ly (a). and: 5° (2) of 
the Prevention of Corruption: Act: and 
S. 5 (2).read with S. 5 (1) (d) of the Pre- 
vention of Corruption Act is not as “in- 
terlocutory order” within’ the meaning 
of S. 11 (1) of the Special- Courts Act, 
1979, hereinafter referred to as the Act. 


50. In order to. appreciate the con- 
troversy, it will be proper to refer, brief- 
ly, to the relevant provisions of the. Act 
and to those provisions of the Code of 
Criminal Procedure, 1973, hereinafter 
referred to as the Code, which bear on 
it. 

‘51. Section 9 of the Act provides that 
a ‘Special Court shall, in the trial of 
cases falling within its jurisdiction, fol- 
low the procedure prescribed: by the 


Cede for the trial of warrant cases be-- 


fore a Magistrate. That procedure has 
been. prescribed in Chapter XIX of the 
Code and, for convenience of reference, 
T ‘shall . take it that wherever reference 
has been made to a Magistrate in that 


chapter, it relates to the Judge of the 


Special Court. 


_ 52. It is not disputed before us that 
the procedure mentioned under the ru- 
bric “A.—Cases instituted ona police re- 
port” has been followed by the Judge in 
making the impugned. order. The proce- 
dure with which he -has been- concerned 
so far,.is that laid down in Ss. 238 to 240 
of the Code. Section 238 requires -that 
the Judge shall satisfy himself about 
compliance with S. 207 of the Code for 
the supply of the copy of the police re- 
port and other documents to the accus- 
ed, Then come Ss. 239 and 240 which .are 
both important. Section 239 provides that 
if, upon considering the police. report 
and ‘the documents sent with it under. 
S. 173, and making such examination, if 
any, of the accused as the Judge thinks 
nécessary, and after giving the prosecu- 
tion and the accused an opportunity ` of 
being heard, the Judge ‘considers — the 
charge against the accused to be ground- 
less, he shall ‘discharge him. It is obli- 
gatory, in that eventuality, for the Judge,- 
to record ‘his reasons'for so doing. ‘The 
accused is thus entitled to an‘order of 
discharge if the: Judge, after complying 
with the procedure prescribed by S. 239, 
redches the conclusion that the. charge 
against him is' ‘groundless’. The section 
is'of great importance to the accused’ for. 
it “gives him -aw opportunity of ‘making: 
a statement, if the Judge thinks it neces-. 
sary. to give him that opportunity, 
it ‘xilgo ' gives, a the: opportunity: ef :be-". 
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and: à 


ward to an. order. of discharge - -at: the 
threshold of the trial and be spared any 
further proceeding. In fact S.- 239 envi- 
sages a careful and objective considera- 


tion of the question whether the charge 


against the accused is groundless or whe- 
ther there is ground for presuming that 
he-has committed an offence. What Sec- 
tion 239 prescribes is not, therefore, an 
empty ‘or routine formality. It is a valu- 
able provision, to the advantage of the 


accused, and its breach is not penton B 


ble under the law. 


53. But if the Judge, upon consider- 
ing the record, including the examina- 
tion, if any, and the hearing, is of the 
opinion that there is “ground for pre- 
suming” that the accused has committed 
the offence triable under the chapter, he 
is required by S. 240 to. frame, in writ- 
ing, a charge against him. The order for 
the framing of the charge is also not an 
empty or routine formality. It is of a 
far-reaching nature, and it amounts to 
a decision that the accused is not entitl- 
ed to discharge under S. 239, that there 
is,.on the other hand, ground for pre- 
suming that he has committed an offence 
triable under Chapter XIX and that he 
should be called upon to plead guilty to 
it and be convicted and sentenced on that 
plea, or face the trial. So an order for 
the framing of the charge is a. serious 
matter for the accused for he is there- 
after no longer a free man as he is put 
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-ing-heard at that early ‘stage of the case, .- 
so that, in a proper case,: he can look for- 


to trial according to the procedure laid. 


down in Ss. 242 and 243, and considera- 
tion of the question whether. he is to be 
acquitted or convicted is deferred — until 


‘the case reaches the stage envisaged. by 


S. 248. | 


54, Unlike- s. 9 of the Act which pro- 
vides for following the procedure. 
scribed by the Code for the trial of cases 
referred to in.S. 8, the Act does not pro- 


laid 
deals with appeals. Sub-sec. (3) of that 
relevance for. purposes. of . the. present 


controversy. The rest. of the section pro- 
vides as follows— _.. é 


"11. (1) Notwithstanding aivihing iwo 
the Code, an appeal shall lie as of right 
from any judgment; sentence or. 
“hot being interlocutory order; ef a. Spe-` ` 


-order; 


pre~ 


‘vide that an appeal against the order of - 
_ the, Special Court shall be heard and de- 
cided according | to the procedure 
_down in the Code. Section 11 of the Act 


. section relates to the period: of limitation - 
for the filing of the appeal and is of no 


oe 
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cial Court to the Supreme Court both 
on facts and on law. 

(2) Except as aforesaid, no appeal or 
revision shall lie to any court from any 
judgment, sentence or order of a Spe- 
cial Court.” 

55. The section thus starts with a non 
obstante clause. I shall have occasion to 
refer to its meaning and significance in 
a while, but it may be mentioned here 
that S. 11 or, for the matter of that, any 
other section of the Act, does not say, 
in terms, that the Code shall apply to 
the hearing of an appeal, or in regard to 
the powers of the appellate court. At 
any rate, the Code has no application 
in so far as the right of appeal and the 
-forum of appeal are concerned. Both 
these matters are governed by S. 11 of 
the Act. 


56. But even as it is, sub-sec. (1) of 
S. 11 provides that while an appeal shall 
lie ‘as of right’ from ‘any’ judgment, 
sentence or ‘order’ of a Special Court, 
both on facts and on law, it states,’ at 
the same time, that the appeal shall lie 
against that order which is not an inter- 
locutory order. There is therefore no 
right of appeal against an interlocutory 
order of the Special Court. 


57. What then is an “interlocutory 
order’? The expression has not been de- 
fined in the Act, or in the Code even 
though it has been used in S. 387 (2), 
and has been the subject-matter of con- 
troversy both in this country and: else- 
where. How uncertain is its meaning, 
will appear from the following obser- 
vation of Lord Denning M, R. in Salter 


Rex & Co. v, Ghosh, (1971) 2 QB 597— © 


“The question of “final” or “interlocu- 
tory” is so uncertain that the only thing 
for practitioners to do is to look up the 
practice books and see what has been 
decided on the point. Most orders have 
now been the subject of decision. If a 
new case should arise, we must do the 
best we can with it. There is no other 
wa 9} 

I sorties I am unable to do better. I 
shall therefore proceed to see what has 
been decided by this Court on the point 


58. I shall start with the decision in 
Mohan Lal Magan Lal Thacker v. State 
of Gujarat, (1958) 2 SCR 685 which has 
been rendered by five Judges of this 
Court and relates to a criminal case, 
There the Magistrate, after enquiry un- 
der S. 476 of the Code of Criminal Pro- 
cedure, 1898, ordered that the appellant 
may be prosecuted for -offences under 


V. C. Shukla v, State 


ALK. 
Ss. 205, 467 and 468 read: with S. 114 
LP.C. On appeal, the Additional Sessions 
Judge held that the complaint was justi- 
fed, but only in respect of the offence 
under S. 205/114 LP.C. The High Court 
dismissed the appellant's revision peti- 
tion, but granted certificate under Arti- 
cle 134 (1) (c) of the Constitution. Tha 
State urged in this Court that the High 
Court’s order dismissing the revision pe- 
tition was not final as it did not deter- 
mine the complaint filed by the Magis- 
trate and did not decide the controversy 
whether the appellant had committed 
the offence. The trial had in fact still to 
begin.. 

59. Article 134 (1) (c) as it stood aft 
that time provided that an appeal shali 
lie to this Court from, inter alia, any 
‘final order’ in a proceeding of the High 
Court if it certified that the case was a 
fit one for appeal. This Court referred 
to the decisions in S. Kuppuswami Rao 
v. The King, 1947 FCR 180; Mohammad 
Amin Brothers Ltd. v. Dominion of India, 
1949 FCR 842; State of Orissa v. Madan 
Gopal Rungta, 1952 SCR 28; Ramesh v. 


Gendalal Motilal Patni, (1966) 3 SCR 


198 and other cases, It made a referenca 
to Halsbury’s Laws of England (3rd Edi- 
tion) volume 22, pages 742-743 and tha 
four tests mentioned therein, PEE 
the test in Salaman v. Warner, (1891) f 
QB 734 and observed as follows,— 


"The question as to whether.a judg- 
ment or an order is final or not has been 
the subject-matter of a number of deci- 
sions; yet no single general test for fina- 
lity has so far been laid down. The rea- 
sof probably is that a judgment or order 
may be final for one purpose and inter- 
locutory for another or final as to part 
and ‘interlocutory as to part. The mean- 
ing of the two words ‘final’ and -‘inter- 
locutory’ has, therefore, to be considered 
separately in relation to the particular 
purpose for which it is required,” 


60. It may be mentioned that in 
reaching that conclusion this Court clear- 
ly mentioned that the test applied in 
Salaman’s case as to whether the order 
made upon an application was such thaf 
a decision in favour of either party 
would determine the main dispute, was 
not followed even by Lord Halsbury in 
Bozson v,. Altrincham Urban Distric® 
Council, (1903) 1 KB 547, It was pointed 
out in that case that there was an earlier 
decision of the Court of Appeal in Shub- 
rook v. Tufnell, (1882) 9 QB 621 which 
was not cited in Salaman’s case although 
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it appeared to be in conflict with it. That 
was why Halsbury L. C. preferred to 
follow the ‘earlier decision’ and not the 
decision in Salaman. This Court observ- 
ed in Mohan Lal Magan Lals case that 
a so-called interlocutory order, “though 
not conclusive of the main dispute may 
be conclusive as to the subordinate mat- 
ter with which it deals.” In fact when 
the matter came up for consideration 
again in Salter Rex & Co. v. Ghosh, 
Lord Denning M. R. referred to Sala- 
man’s case and preferred to follow it 
only to the extent that the test whether 
an order was final or interlocutory was 
the “nature of the application to the 
Court: and not the nature of the order 
Which the Court eventually made.” 


61. The aforesaid view taken by this 
- Court in Mohan Lal Magan Lal is there- 
fore significant, for it does not approve 
of the view taken in Salaman’s case and 
lays down at least two clear propositions 
of law: (i) an order may be final for 
one purpose and interlocutory for an- 
other, and (ii) it may be final as to part 
and interlocutory as to part, and that 
the meaning of the two words has to be 
, determined in relation to the particular 
purpose for which it is required to be 
given. As I shall show, both these ‘pro~ 
positions are significant in this case for 
while an order framing the charge 
against the accused does not conclude 
bis trial, it is ‘final’ in the sense that his 
right to an order of discharge is refused 
to him once for all and he is put on trial. 


- 62. The above observations in Mohan 
Lal Magan Lal have been followed by 
this Court in Parmeshwari Devi v. State, 
(1977) 2 SCR 180 to which one of us was 
a party. There, during the course of the 
trial of a criminal case, the complainant 
made an application under S. 94- of the 
Code of Criminal Procedure, 1898, pray- 
ing that Smt. Parmeshwari Devi, who 
was not a party to the case, may be di- 
rected to produce a document. The 
Magistrate made an order summoning 
her with the document. Smt. Parme- 
shwari Devi professed ignorance of the 
document, and stated that as she was a 
‘pardanashin’ lady she may not-be sum- 
moned by the Court. The Magistrate 
thereupon passed an order directing her 
to attend the court so that if she made 
a statement on oath that she was not in 
possession of the document, the court 
may get a chance to put her a few ques- 
tions for satisfying itself regarding. the 
whereabouts of the document. Smt. Par- 
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meshwari Devi applied for revision of 
that order to the Sessions Court and the 
High Court, but to no avail. When she 
obtained special leave for appeal to this 
Court, it was argued that the - Magis- 
trate’s order was interlocutory and the 
power of revision conferred by S. 397 (1) 
of the Code could not be exercised in 
relation to it by virtue of sub-sec. (2). 
It was held that an order “may be con- 
clusive with reference to the stage at 
which it is made” and that such an order 
could not be said to be an interlocutory 
order so as to bar a revision petition 
under S. 397 (2). The stage at which the 
order under challenge is made, is there- 
fore significant for deciding its true 
nature. ` 

63. The next case which bears on the. 
controversy is State of Karnataka v. L. 
Muniswamy, (1977) 3 SCR 113 to which 
also one of us was a party. It was alleg- 
ed in that case that accused Nos. 1 and 
8 to 20 conspired to commit the murder 
of the complainant, and that in pursu- 
ance of that conspiracy accused Nos. 1, 
8 and 10 hired accused No. 2 to execute 
the object of the conspiracy. Accused 
No. 2 in turn engaged the services of 
accused Nos. 3 to 7, and eventually ac- 
cused Nos. 1 and 6 were alleged to have 
assaulted the complainant with knives 
thereby committing- offences under Sec- 
tions 324, 326 and 307 read with Sec, 34 
LP.C. ete. The Magistrate directed all 
the 20 accused to take their trial before 
the Sessions Court for offences under 
Ss. 324, 326 and 307 read with S. 34. The 
Sessions Judge discharged accused Nos. 
11, 12 and 16, and observed that there 
was some materia] to hold that the re- 
maining accused had something to do 


‘with the incident. He adjourned the case 


to September 1, 1975, for framing speci- 
fic charges against them. Two revision 
petitions were filed by the accused, one 
by accused Nos. 10, 13, 14 and 15 and 
the other by accused Nos. 17 to 20. They 
were allowed by the High Court on the — 
view that there was no sufficient ground 
for proceeding against them, and the 
proceedings for the framing of the charge 
were quashed. The matter then came to 
this Court in appeal. After considering 
S. 227 of the Code, which is substantial- 
ly similar to S. 239 of the Code, this 
Court upheld the revisional order of the 
High Court, although the controversy 
here referred to the scope of S. 482 of 
the Code, and it was observed that “the 
ends of justice are higher than the ends 
of. mere law though justice has got to 
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.- -be administered according - ‘to laws made . 
oby the legislature.” > 
`` 64. Then Gomes Amar Nath“ v. State 
cf Haryana, (1978) 1 SCR 222 to which 
one of us was a party. It was a case of 
. alleged murder, where an F.LR. was 
lodged by the complainant. The police 


gent a final report, and the Magistrate 


set all the accused at liberty. The com- 


. plainant filed a revision petition against 


that order, but it was dismissed by the 
Additional Sessions Judge. He then filed 
-a regular complaint. before the Magis- 
trate against all the accused, but it was 
also dismissed. The complainant - 
went in revision to the Sessions Judge 
and he remanded the case to the Magis- 


trate for ‘further enquiry’. The Magis- 


trate accordingly issued summons to the 
accused, who moved the High Court un- 
der Ss. 397 and 482 of ‘the Code. for 
quashing the order of the Magistrate. 
The High Court dismissed the _ petition 
on the ground that as the order of the 
Magistrate was interlocutory, a revision 
to it was barred by sub-sec. (2) of. Sec- 
tion 397 and that consequently the. case 
could not be taken up under S. 482. 


. 65. The matter came to this Court. 
It proceeded to examine the question 


whether the impugned order was. inter- 


iocutory so as to justify the view that 


it was barred under sub-sec. (2) of pee 


tion 397 and held as follows,— 


“It seems to us that the term tinter- 


locutory order” in. S. 397 (2) of the 1973. 


Code has been used in a restricted sense 
and not in any broad or artistic sense. 
It merely denotes orders of a purely in- 
terim or temporary nature which do not 
decide or touch the important rights or 
the liabilities of the parties. Any- order 


which substantially affects the rights of 


the accused, or decides certain rights of 
the parties cannot be.said to be an in- 
terlocutory order so as to bar a revision 
to the High Court against that order; be- 
‘cause that would be against the very 
object which formed the basis for inser- 
tion of this particular provision in Séc- 
tion 397 of the 1973 Code. ‘Thus, for in- 
stance, orders summoning witnesses, ad- 
journing - ‘cases, passing orders for bail, 
calling - for reports and such other - -steps 
in aid of the pending - proceeding,’ may 


no doubt amount to interlocutory - orders” 
- against which no revision would: He un- 


der S. 397. (2) of the -1973 Code. ‘But 
Orders which are matters of moment and 
which affect ‘or adjudicate ‘the rights - of 


‘the accused or-a ‘particular aspect of the . 


V. C. Shukla v; State . 


again 


are, therefore, satisfied that 


consideration in Madhu Limaye v. 


trial cannot be said to be: interlocutory. 
order so as to be outside the purview of 


. the revisional. jurisdiction of the ` High 5 


Court.” 


ALR, 


It has to be appreciated that the dide E 


of the Sessions Judge on -the revision 
petition: of the complainant: for 
enquiry”, left no option to the Magis- 
trate - but to summon the accused ‘and 


proceed with their trial ` after framing | 


a charge -against them, but it was never- 
theless held- by this Court as follows,— 


“It is difficult to hold that the im- ` 
pugned order summoning the appellants | 
straightway was merely an interlocutory - 


order which could not be revised by the 
High Court under 
of Section 397 of 1973 Codae......... 
the 
impugned was one which was a matter 
of moment and which did involve a deci- 


‘We 


sion. regarding the rights of the appel- ` 


lants.” 
The contrary order of the High Court 


refusing to entertain the revision peti- . 


tion on its interpretation of sub-sec. . (2) 
of S. 397 was set aside and it was asked 


- to decide it on the merits. This view was 


‘taken even though it ‘was appreciated 


ray 5. 397 (2) had. been incorporated in 


“further 


sub-secs. (1), and .(2) . 


order ` 


the Code “with ‘the avowed: purpose of 


cutting out delays”. 
66. ‘ This ‘Court has therefor taken 


_ the view in Amar Nath’s case that the 
has - 


expression “interlocutory order’ - 
been used in S. 307 (2). of the Code. in 
a restricted sense, that it ‘denotes’ orders 
of a purely interim or temporary 
ture which do not decide or touch- the 


na- . 


av. 


important rights or liabilities of the. par- - 


ties and thkt any order which substan- 
tially ‘affects the rights of the accused is 


not an interlocutory order. On that rea- 
soning, an order for the. framing of a 


charge against the accused in this case 
cannot be said to be an interlocutory 


order. 
67. The matter again ` came up for 


`- The 


State of Maharashtra; . (1978) 1 SCR 749 | 


where one of us was a member of the 
Bench which heard the case, and. one of 
the other two Judges was a. party to 
the decision in Amar Nath’s case. . The 
ease arose on a complaint by the Public 


Prosecutor in the Court of Session, after ` 
obtaining’ sanction under S. 199 (4) of | 


the Code, as the alleged offence was wun- - 
` der-S. 500-1:P.C. for. defaming. a Minis- -~ 


ter. . Process was .issued. against -the -- ac- ~- 


cused. -After the .. Chief Secretary, hàd- 


CT + ee. V. C. Shukla v. 


been examined to prove the sanction -of © 


‘the State Government; the accused filed 


an. application ‘for the dismissal of the Hig 
complaint on the ground that the allega- ` 
‘tions were made in’ relation to what the | 
Minister had done’ in his personal capa- 
city -and not as a Minister. The- accused: 


made two other. contentions and chal- 
lenged the legality and validity of the 
, trial The Sessions Judge : 
the contentions and framed a charge un- 


der S. 500 LP.C. The accused challenged.. 


that order by a revision petition to the 
High Court. A preliminary objection was 
raised there to the maintainability of. the 
‘revision petition with reference to the 


bar under sub-sec. (2) of S. 397 of the. 


Code. The High Court upheld the objec- 
tion, and the matter came in appeal to 
this Court at the instance of the accused. 
. The question for consideration was whe- 
ther the order of the Sessions 
framing the charge under. S. 500 LPC. 
' was interlocutory. . 


68. Untwalia A whe spoke for the 
Court, referred to the two points which 
arose for consideration in Amar Nath’s 
case, to which reference has already 
been made, and reaffirmed the ~decision 

on. the second point that the impugned 
one of the Magistrate in that case was 
‘not an interlocutory order. He’ however 
thought it advisable to “enunciate and 
reiterate the view taken -by the two 
learned Judges of this Court in Amar 
: Nath’s case ‘but in a somewhat - ao 
and - modulated form.” 


69. “Their. Lordships’ 
Kuppuswami Rao and Salaman’s cases 
and examined the question whether the 

test that’ if the -decision whichever way 
it was given, would, if it-stood,- finally 
dispose of the matter in’-dispute, . 
' proper test for 
order was interlocutory, and disapprov- 
ed it. They went on to hold as follows,— 

“But in our judgment such an inter- 
pretation and the universal’ application 
of the principle that what is not a final 
order must be an interlocutory order is 
neither warranted nor justified. If -it 
were so it. will render almost nugatory 
. the. revisional power of the 
Court- or the High Court- conferred .-on 


- it by Section 397 (1). On such a strict. in- - 


terpretation ‘only those. orders .. would 
‘be revisable which are orders passed on 
. the final determination. of the action. but 
‘are not appealable under Chapter -` XXIX 
. Of: the.Code. ‘This does not- seem tod be 
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rejected all 


Judge. 


' considered Ss. 


was a 
deciding whether an 3 


‘sub-section (2) of Section 397. 
opinion it 'must be taken .to be an’ order 
aa the type falling in the middle course.” 


Sessions: 


on 
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the. intention of .the Legislature: when it 
retained the revisional power -of the 

h Court in terms. E to acs one 
in. the 1898 Code,” E Spi 


Aiter terns to the rule of. N 


tation: of statutes, their koae nipa fur- 
ther `stated - that, — 


“On the one hand, ` the Legislature 


kept” intact the revisional power of ‘the 


High Court arid, on the other, it put” a 
bar.on the exercise of that power in 
relation to any interlocutory ‘order. In 
such: a situation it appears to us that 
the real intention of the legislature was 


‘not to equate the expression ‘“interlocu- 


tory order” as invariably being- converse 
of the words ‘final order.. There may. be 
an: order passed during the ‘course’ of a 
proceeding which may not be final in 
the sense noticed in Kuppuswami’s case 


: (supra), but, yet it may not be.an‘inter- 


locutory order — pure or simple. Some 
kinds of order may fall in between the 
two. By a rule.of harmonious construc- 
tion, we think that the bar.in sub-sec- 


tion (2) of Section 397 is not meant to 


be attracted to such kinds of interlocu- 
tory orders: They may not be final 
orders for the purposes of Article 134 
of the Constitution, yet it would not. be 


correct to: characterise them’ as: merely 
interlocutory orders within the meaning 
- of Section. 397 (2). It is neither ` 


advis- 
able, nor possible,, to make a catalogue 
of orders to demonstrate which kinds of 


orders would be merely, purely or .sim- 
ply interlocutory and which _ kinds. - of 
„orders would be final, and then to pre- 


pare an exhaustive list of those. types 
of orders which will fall in between the 


two. The first two. kinds are well. known 


and can be culled out from many decid- 
ed cases. We may, however, indicate that 
the type of order with which we are con- 
cerned in this case, even though it may 


- Hot. be final in one sense, is surely not 


interlocutory.so as to attract the bar of 
In our 


70. ‘Their | Lordships made a refer- 
ence to Mohan Lal Magan Lal. and added 
that even: though the case’ under their 
consideration might not be said to .be 
squarely covered by that decision, “yet 
for. reasons. already alluded - to, we feel 
no difficulty - in coming: to’.the conclusion. 
after due. consideration, that an ‘order 


iene ‘the. pie o: f- the accused - on: -a 
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point which, when accepted (emphasis 
provided), will conclude the particular 
proceeding, will surely be not an inter- 
locutory order within the meaning of 
Section 397 (2)”. They also pointed out 
an “obvious, almost insurmountable, dif- 
ficulty in the way of applying literally 
the test laid down in Kuppuswami Rao’s 
case, and in holding “that an order of the 
kind under consideration being not a 
final order must necessarily be an inter- 
locutory one.” 


Ti. This decision is directly in point 
in the present: case, and I have no hesi- 
tation in following it, for otherwise the 
revisional power of the Court concerned 
under sub-sec. (1) of S. 397 of the Code 
will be rendered nugatory on the mere 
plea that an order framing or directing 
the framing of a charge against the ac- 
cused is an interlocutory order and is 
beyond the reach of that sub-section by 
virtue of sub-sec, (2). The nature of that 
order cannot be determined merely with 
reference to the eventuality that the ac- 
cused may ultimately be acquitted on the 
completion of the trial. There is in fact 
no reason why S. 397 of the Code should 
be so narrowly construed and why the 
real nature of the order framing the 
charge should be taken’ to be a merely 
interlocutory order, beyond the reach of 
the revisional power allowed to the court 
concerned under S. 397 when it cannot 
be denied that if the contention of the 
accused against the order framing the 
charge against him were allowed, that 
would, by itself, have concluded the pro- 
ceeding against him. It is hardly neces- 
sary to say that the object of sub-sec. (1) 
of S. 397 of the Code is to provide relief 
to the aggrieved party where it is de- 
served, if only the order complained of 
is not of an interlocutory nature. As it 
happens, S. 11 of the Act is, in that res- 
pect, quite similar in purpose and con- 
tent to S. 397 of the Code and there is 
no reason why the same meaning and 
-~ effect should not be given to it 


72. I have made a reference to the de- 
cisions in S. Kuppuswami Rao (supra) 
and Mohammad Amin Brothers Ltd 
(supra), on which considerable reliance 
has been placed by learned Solicitor 
General, while dealing with this Court’s 
decisions mentioned above, and it will 
be sufficient to say that they have been 
adequately dealt with in those cases. 
They both relate to the right of appeal 
under S. 205 (1) of the Government of 
India Act, 1935 from, inter alia, any 
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‘final order’. In Ss. Seasouswaii Rao 
(supra) there were two preliminary ob- 
jections, one on the ground that consent 
of the Government was necessary under 
D. 270 (1) but was not obtained, and the 
other on the ground that the proceedings 
were against S. 197 Code of Criminal 
Procedure read with S. 271 of the Con- 
stitution Act. It appears that reliance 
was placed by their Lordships on Sala- 
man’s case, to which also I have made a 
reference; and in arriving at the decision 
is Mohammad Amin Brothers Ltd. case, 
reliance was placed on §. Kuppuswami 
Rao’s case for taking the view that the 


‘law on the point, so far as the Federal 


Court was concerned, seemed to have 
been “well settled”. Those two decisions 
cannot therefore avail the learned Soli- 
citor General. 


73. So on looking up and seeing what 


has been decided on the question of ‘fal’: 


or ‘interlocutory’ order, I have no doubt 
that the impugned order is not an inter- 
locutory order and is clearly appealable 
under S. 11 of the Act. 


74. But even if it were a ‘new case’, 
the answer, as I shall presently show, 
will not be different. 

75. Sub-section (1) of S. 11 of the 
Act, it will be recalled, expressly states 
that an appeal shall lie ‘as of right’ from 


‘any’ judgment, sentence: or ‘order’, not 
being an interlocutory order, to this 
Court both on ‘facts’ and on ‘law. The 


words to which emphasis has been sup- 
plied are significant, or are, at any rate, 
not without significance. They provide 
that if ‘any’ ‘order’ of the Special Court 
is not of an interlocutory nature, it is 
the ‘right’ of the aggrieved party to pre- 
fer an appeal against it to this Court. 
Sub-section (2) provides that except as 
mentioned in sub-sec, (1), no appeal or 
revision shall lie to any court from any 
Judgment, sentence or order of a Spe- 
cial Court. The significance of these pro- 
visions can be better appreciated with re- 
ference to provisions like those contain- 
ed in Ss. 372 to 379 of the Code which 
place some restrictions on the right of 
appeal from a judgment or order of a 
criminal court. Those restrictions are not 
there in the case of an appeal under Sec- 
tion 11 of the Act. The section no doubt 
prohibits an appeal from an - interlocu~ 
tory order, but a corresponding restric- 
tion in that respect is to be found in 
sub-sec. (2) of S. 397 of the Code which 
deals with the revisional power of the 
High Court or the Court of Session, so 
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that, in sum, the provision in S. 11 is 
clearly more liberal than the provisions 
in the Code, 


76. It has to. be appreciated that an 
appeal, in substance, is in the nature of 
a judicial examination of a decision by 
a higher court of a decision of an infe- 
rior court. The purpose is to rectify any 
possible error in the order under appeal, 
In that sense the revisional jurisdiction 
is regarded as a part and parcel of the 
appellate jurisdiction. Shankar Ram- 
chandra v. Krishnaji Dattatraya, (1970) 
1 SCR 322. Moreover, it is well settled 
that statutes pertaining to a right of ap- 
peal should be liberally construed. The 


position has been stated as follows in 
Crawford on the Constructions of Statu-: 


tes, paragraph 336, with particular refer- 
ence to interlocutory orders,— 

“Moreover, statutes pertaining to the 
right of appeal should be given a liberal 
construction in favour of the right, since 
they are remedial. Accordingly, the right 
will not be restricted or denied unless 
such a construction is unavoidable. In a 
few States, however, where the statute 
pertains to appeals from . interlocutory 
orders, the rule of strict construction has 
been applied. But, there seems to be no 
real justification for this departure from 
the general rule in accord with which 
a liberal construction would be given by 
the co 


Any doubt regarding the right of appeal. 


should therefore be resolved in favour 
of the right. 


77. There is another reason for this 
view. Section 11 of the Act gives a right 
of appeal against ‘any’ order of a Special 
Court, and not merely from its ‘final’ 
order. The significance of such a dispen- 
sation came up for consideration in this 
Court in The Bharat Bank Ltd., Delhi v. 
Employees of the Bharat Bank Ltd, 
Delhi, 1950 SCR 459- and it was observed 
by Fazal Ali J., after comparing the lan- 
guage of Art. 136 of the Constitution, 
which, inter alia, provides for ` special 
leave to appeal to this Court from ‘any’ 
order in any cause or matter passed or 
made by any court or tribunal, with the 
provision in Arts. 132, 133 and 134 which 
provide for appeal from a ‘final order’, 
that the use of the words ‘any order’ 
along with the other difference of langu- 
age had ‘greatly widened’ the scope of 
Art. 136 in regard to the appeal there- 
under. It has also to be appreciated that 
-S. 11 of the Act not only grants that re- 
medy in the case,, inter alia, of ‘any 
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order’, but allows it as a matter of right, 
whereas the remedy under Art. 136 is, 
in terms, discretionary. Further, 6S. 11 
takes care to state categorically that the 
appeal thereunder shall relate both to 
the facts and the law. It is therefore a 
liberal and beneficial provision in favour 
of the aggrieved party and excels the re- 
medy under S. 397 of the Code, 


78. Section 11 of the Act starts with 
a non obstante clause, and it is neces- 
sary to examine its meaning and signifi- 
cance also for deciding whether it really 
enlarges or circumscribes the right of 
appeal granted by it. 


78. Both Mr. Mridul and Mr. Sorabji 
agree, and I think rightly, that the cor- 
rect way to interpret a provision of law 
with a non obstante clause has been stat- 
ed by Patanjali Sastri C. J., in Aswini 
Kumar v. Arabinda Bose, 1953 SCR 1 as 
follows,— 


“It should first be ascertained what 
the enacting part of the section provides 
on. a fair construction of the words used 
according to their natural and ordinary 
meaning, and the non obstante clause is 
to be understood as operating to set aside 
as no longer valid anything contained in 
relevant existing laws which is incon- 
sistent with the new enactment.” 


It has therefore to be ascertained what 
the enacting part of S, 11 provides, There 
can be no doubt that it provides that an 
appeal shall lie as of right from any 
judgment, sentence or order, not being 
an interlocutory order, of a Special 
Court. As this would not have been per- 
missible, in respect of certain judgments, 
sentences and orders of a Criminal Court 
under the Code, e, g. in cases falling 
under Ss. 375 and 376, the non obstante 
clause operates to rid the aggrieved 
party of any such limitation or disability 
and gives him an unfettered right of ap- 
peal so long as the judgment, sentence 
or order is not of an interlocutory nature, 

80. It has to be remembered that Sec- 
tion 372 of the Code categorically states . 
that no appeal shall lie from any judg- 
ment or order of a Criminal Court ex- 
cept as provided by the Code or- any 
other law for the time being in force. 
So in respect of such judgments and 
orders from which the Code does not 
provide a right of appeal, S. 397 provides 
for a revision of the incorrect order. 
But a reading of the section shows that 
the revisional power cannot be invoked 
by the aggrieved party as of right, and 
all that it does is to empower the High 
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Court or any. Sessions: Judge to. call : for~ 
and examine the .record of. any. proceed- : 
ing before any inferior . criminal i. court 
for the purpose of satisfying 
- ' ‘himself-as.to the correctness,. legality’ or 
. propriety of any . finding, 

order, and.as to the. regularity of any 
proceeding of such. inferior court. ‘The 
revisional- power is. therefore discretion- 
ary and is, at any rate, not available to 
the aggrieved party-as of right. More-. 
- over the remedy by way of a revision 
petition has been hedged round with 
certain limitations -and restrictions, 
whereas S. 11 ensures a right of appeal 
“both on facts and on law”. In fact what 
S. 11. of the Act does is to do away with 
the power of revision under the Code 
(sub-sec. (2)), and to substitute for it an 
unlimited right of appeal against any 
judgment, sentence or order of the Spe- 
cial Court so long as the impugned order 
is not of an: interlocutory - nature. The 


aggrieved party has, thereby, really lost - 


nothing: to which it would have been 
entitled under the Code, for sub-sec. (2) 
-of S. 397 also specifically states that the 
power of revision conferred by sub-sec- 
tion (1) shall not be exercised in relation 
to an interlocutory order. ‘So . the net 
effect of the.non obstante.clause in Sec- 
tion 11 is to. widen the ‘remedy available 
. under the Code. On the view taken - by 
this Court in South India Corporation (P) 
Ltd.. v. The Secretary,. Board of. Reve- 
nue, Trivandrum, (1964) 4 SCR 280. the 
phrase. “notwithstanding anything in the 
Code” . is equivalent to saying . that in 


spite of the provisions of the Code, Sec- . 


tion 11. shall prevail, in so far as. the 
right of the aggrieved party to obtain 
redress of its grievance against any judg- 
ment, sentence or order (not being an 
interlocutory order) is concerned. 


8L Sub-section (2) of S. 11 of the 
Act_does not. provide anything which 
may detract from the view I have ex- 
' pressed, for all that -it says is that except 
-as mentioned in sub-sec. (1); no appeal 


or: revision shall Me to any court from ' 


“ary judgment, sentence or order of a 
Special Court.. As has been stated, Sec 
tion 372 of the Code is equally emphatic 
that no appeal shall lie from any judg- 
_ ment or order of a criminal court except 
` - As’ provided by thé. Code or by any other 
law. for -the time being in force; 
will be recalled’ that the: exercise ‘of ‘the 


the Code is entirely -in the -discretion ` ‘of + 
the- superior ' courts.. mentioned iù that- 
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itself or © 


sentence of. - 


and it. 


jurisdiction’. ~ under’ S. 397. of- 
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‘sub-sec, (2)- thereof that. ‘the powers- .of= © 


revision- shall’ not be exercised in. rela- a 


under the Code two correctional: 
dies are open to the aggrieved party — 


tion. to as: interlocutory order. So - while: ` 
-reme~ `: 


one by way of an appeal and the other ` 


by way of a petition for revision. which- - 
‘however is a remedy within the -discre- 
tion of the High Court or the Sessions- 


Judge — Section 11 of the: Act makes ` 


any and every judgment, sentence or 
order appealable so long as the order is 


-not of an interlocutory nature. In res- 


pect of an interlocutory order, however, 
no remedy by way of appeal or revision 


«is permissible under the Code, and the 


position in that respect is not worse un- 
der S. 11 of the Act. The right of appeal 
under S. 11 is therefore wider than the 
appellate and revisional remedies pro- 


- vided ‘by the Code. 


82. What then has happened in this 
case? The Central Government has made 
a declaration under S. 3 (1) of the Act 
that the offence alleged to have been 
committed by the accused ought to be 
dealt with under the Act. It has desig- 
nated, under S. 6, Special Court No. 1, 
New Delhi, to be the court where the 
prosecution for the offence shall be in- 
stituted, and it is not disputed that that 
court has acquired the 
try the accused for the offence in res- 
pect of which the. declaration has been 
made. That court, as has been stated, is 
required to try the case by, following 
the procedure prescribed by the: Code 
for the trial of a warrant case before: a 
Magistrate. The accused appeared ` be- 


fore the Judge of the Special Court, and . 


it has not been disputed before us that 
the Judge followed the- procedure 


port. He accordingly satisfied . himself, 


as required by S. 238 of the Code, that 


he had complied with the provisions of 
S. 207 which require the supply. to - the 
accused nf a copy of the police ~ report 


‘and the other documents i e., the first 


information report; statements : recorded 
under S. 161 (3) of all persons whom the 


prosecution proposes to examine as its: 
confessions and- state- | 
‘ments: Gt any) recorded under S. 164 and 


witnesses, the 


any other document or relevant extract 
thereof ‘forwarded with the ‘police ‘report 
under S. 173 .(5). All the relevant record 
-was-thus available to the Court as well 


jurisdiction to: 


laid 
down ‘for cases instituted on a police re- ` 


D 


as the accused; and under S..239 of .the ` 
„Act it was the duty of the Judge’ to con- _ 


‘sider~ it. He “had ‘also 


also: to: consider whe- Z 


' section,” with “the further: a aims. ther, -looking . to: the’ nature. of : ‘the : (Case... 
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and the ‘aforesaid evidence,- 
sary for him to:examine the accused. 
We are.told that: the Judge did not con- 
sider it necessary to’ examine the accus- 
ed. He therefore heard the. prosecution 
and the accused' as required by Sec. 239, 


and we take it that, in view of the con-. 


tents of the impugned order, he did -not 


consider the charge against. the accused. 


‘to be ‘groundless’ and there was no 
occasion for him to-record the reasons 


‘for his discharge. On the other hand, he . 


formed the opinion that there was ground 
for presuming that the accused had com- 
mitted an offence triable as a warrant- 
case, and he ordered the framing of a 
charge or charges against him in writ- 
ing. It is hardly necessary to say that all 
this had to be done objectively, and the 
Judge must have done so. He thus reach- 
ed the conclusion that the charge against 
the accused was not groundless, that he 
was therefore not entitled to an order of 
discharge, that, on the other hand, there 
was ground for presuming that he had 
committed the offence or offences triable 
by him, that he should frame in writing 
a charge against him for that offence, 
that he should read out and explain the 
charge to the accused, 
ask him whether he. pleads guilty to the 
offence or claims to be tried, that he 
should record the plea and convict the 
accused if he pleads. guilty or fix a date 
for the examination. of . witnesses and 
proceed to try him according. to the 
other procedure . provided. by the Code. 
The decision which the Judge. 
making the impugned order thus clearly 
dealt with at least one important stage 


and aspect of the case against the ac- - 


cused finally, and once for all. That order 
clearly put him to a full course of. trial, 


and there is no.reason why it should. 
not be treated as ‘any order’ against 
which he is entitled to appeal ‘under. 


S. 11 of the Act and why it should be. 


considered to be a merely “interlocutory. 
order. It cannot be gainsaid that . the 
position of an accused against whom an 


order has been made for. the framing of | 
commission of. Serious . 


a. charge for the 
offences like those referred to in the im- 


‘pugned. order, is far worse than that of. 


& person against whom no such order has 


been made and who is looking. forward. 


to an order of discharge, for, in so far 


as he is concerned, his argument that. 
the charge against him is groundless, has 


not been. rejected and he has the expéc- 


- tation that be, Will not be:put on-trial st 
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83... Reference in: this connection may: ~. 


be made to Century Spinning and Manu- . 
facturing: Co. Ltd., v: State of. Maharash-. 


‘tra, AIR 1972 SC 545 where it has been 
-held by this Court that. an order. fram» 


ing a charge against. the accused . “does 


substantially affect the persons liberty”. 


The gravity of the charge and the res- . 


ponsibility of the court in that respect 
have been stated as follows in. = 
CABE, um 

“The argument that the Court ät the 
stage of framing the charge has not to 
apply its‘ judicial mind for considering 
whether or not- there is a ground for pre- 
suming the commission of the offence 
by the accused is not supportable -either 
on the plain language of the section or 
on its judicial interpretation or on` any 
other recognised principle of law. The 
order framing the charge does substan- 
tially affect the person’s liberty and it 
is not possible to countenance the view 
that the Court must automatically frame 
the charge merely because the. prosecut- 
ing authorities, by relying on the: docu- 
ments referred to in Section 173, consi- 
der it proper to institute the: case. The 
responsibility of framing the charges is 
that of the Court and it has- to judicially 
consider the question of doing so.” i 

84. Reference may also be made to` 
this Courts decision in Munniswamy to 
which, as-has been stated, one of us was: 
a party. There Chandrachud’ J., as- he 
then was, while speaking for the Court, 
followed’ the view expressed in Century 
Spinning and Manufacturing Co. and ` re- 
iterated. the importance -of an order‘ 
framing a charge with reference to the | 
liberty of the accused as follows,— 


“As observed in the latter’ case, the 
order framing a charge affects a person's 
liberty substantially and therefore it ‘is ` 
the duty of the court to consider ` judi-« 
cially whether the material warrants 
the. framing of the charge”, 


85. It.is therefore the.view of © -this i 
Court and,. if I.may say so, rightly, that 


an order framing a charge. is of great ` 


importance to the accused for. it sub= - 
stantially affects his liberty. I am m 
fact. unable to. think that it is. - merely 
on interlocutory order and is not open. 
to correction by. appeal under S. 11 of | 
the Act. It has to- be appreciated that it . 


‘is permissible. for the accused ‘not to 
plead guilty. to the charge and claim that 


he should. be tried -for it.: And: if he dees 


.so, he -has to undergo the full procedure . > 
for: the: trial and there is no, reason why .,- . 
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he should not be heard to say, in his ap- 
peal under S. 11 of the Act, that the 
charge against him is wholly groundless 
and he is entitled to an order of dis- 
charge straightway. 

86. An attempt was made to argue 
that the impugned order should be held 
to be interlocutory because it was’ no 
less an authority than the Central Gov- 
ernment which made the declaration re- 
ferred to in S. 5 (1) of the Act on form- 
ing the opinion that there was prima 
facie evidence of the commission of the 
offence by the accused, and the impugn- 
ed order was made by no less a Court 
than the Special Court. The argument 
does not deserve any serious considera- 
‘tion for, as is well known, there are 
many decisions in which no such im- 
portance has been attached to sanctions 
given by the Central Government under 
S. 197 Cr. P. C. for the prosecution of 
public servants, and, as is equally well 
known, this Court quite often interferes 
with discretionary orders of High Courts 
even in matters like grant or refusal of 
bail or temporary injunction etc. 

87. To say that an appeal against an 
order directing the framing of a charge 
against the accused should: be refused on 
the ground that such an order is inter- 
locutory, is to misunderstand the mean- 
ing of an interlocutory order. After al, 
the question whether an order is ‘final’ 
or. ‘interlocutory’ has not to be deter- 
mined merely from the character of the 
proceedings in which it is entered, but 
from the character of the relief granted 
or refused. For instance, if in a given 
case a serious point of law. relating -to 
the bar of limitation, or the jurisdiction 
of the court, or a material irregularity 
in the procedure adopted by it, and/or 
the framing of a wholly untenable 
charge, is raised, but is rejected by an 
order of the court dealing with the case, 
it does not require much argument to 
hold that it will certainly not be permis- 
sible to contend that such an order is 
interlocutory merely because its deci- 
sion against the accused has not conclud- 
ed the case. It will not therefore be per- 
missible to contend that such an order 
is not revisable under the Code, or ap- 
pealable under S. 11 of the Act, as the 
case may be. The dictionary meaning of 
‘interlocutory’ cannot be conclusive of 
the true nature of an order for, after all, 
you cannot make a fortress out-of a dic- 
tionary. , 

' 88. An. ent has however been 
made that we should hold the impugned 
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order to be interlocutory for otherwise 
the trial of such cases will be held up 
and will be delayed by the appeals 
which the accused may file under S. 11 
of the Act as a part of their dilatory tac- 
tics, and the very purpose of passing the 
Act will be defeated. That this was not 
the view of those who introduced the 
Bill, will appear fřom the fact that it 
contained a clause providing for a right 
of appeal, inter alia, against all orders, 
not excluding the interlocutory orders, 
That in fact continued to be the position 
even when the Bill was passed by the 
Lok Sabha. It was not therefore the 
view, until after that late stage of the 
Bill, that providing for the right of ap- 
peal against every order (not excluding 
an interlocutory order) would defeat the 
purpose of the statute to determine the 
trial of such cases with the utmost dis- 
patch. After all the anxiety for the 
‘speedy termination’? of such prosecu- 
tions, or determination of the trial of 
such offences with ‘utmost dispatch’, can- 
not be allowed to interfere with the 
right to a fair trial, for that is of the 
very essence of the fundamental right 
of protection of personal liberty guaran- 
teed by Art. 21 of the Constitution, and 
it has been noticed in the ninth para- 
graph of the preamble of the Act. It is 
not permissible to whittle it down on 
the pretext of mere expedition, which, 
in its true sense and meaning, should 
not be equated to a hurried trial, at the 
cost of the personal liberty of the citi- 
zen and in derogation to his right under 
the very special Act under which he is 
put to trial as an accused out of the 
ordinary. 

89. I have no hesitation therefore in 
holding that the impugned order is not 
‘interlocutory’ and the accused is entitl- 
ed as of right to prefer the present 
appeal. 

D. A. DESAI, J.: $0. While I concur 
in the final order proposed by Fazal Ali 
J. this separate opinion has become a 
compelling necessity to focus attention 
on the central issue avoiding the un- 
necessary side issues. 

$1. A preliminary objection was rais- 
ed on behalf of the respondent urging 
that in view of the provision contained 
in Section 11 (1) of the Special Courts 
Act, 1979 (Act for short), the present ap- 
peal which is directed against an order 
framing charge by the Judge presiding 
over Special Court No. 1 set up under 
the Act, the order being an interlocutory 
order, is incompetent. The question that 


1980 


needs to be answered is: whether fram- 
ing of charge in a trial conducted ac- 


cording to the procedure prescribed for. 


trial of warrant case filed on a police 
report is an interlocutory order within 
the meaning of Sec. 11 (1) of the Act. If 
it is an interlocutory order, it cannot be 
gainsaid that the present appeal would 
be incompetent. 

92. Section 11 may be extracted: 

11. (1) Notwithstanding anything in the 
Code, an appeal shall lie as of right from 
any judgment, sentence or order not be- 
ing interlocutory order, of a Special 
Court to the Supreme Court both on 
facts and on law. 


(2) Except as aforesaid, no appeal or 
revision shall lie to any court from any 
judgment, sentence or order of a Special 
Court. 


(3) Every appeal anaes this section 
shall be preferred within a period of 
thirty days from the date-of any judg- 
ment, sentence or order of a Special 
Court: 


Provided that the Supreme Court may 
entertain any appeal after the expiry of 
the said period of thirty days if it is 
satisfied that the appellant had sufficient 
cause for not preferring the appeal with- 

in the period of thirty days. 


93. Section 11 (1) starts with a non 
obstante clause. In order to arrive at the 
true import, the content —- the width 
and breadth of appellate jurisdiction, it 
would be advantageous to exclude the 
non obstante clause and ascertain what 
has been provided for by the substan- 
tive provision contained in Section 11 
(1). Obliterating the non obstante clause 
and shorn of it, Section 11 (1) provides 
for an appeal from any judgment, sen- 
tence or order, not being interlocutory 
order, of a Special Court to the Supreme 
Court both on facts and on law and this 
appeal lies as a matter of right. The ex- 
pression ‘not being interlocutory order’ 
carves out from the orders made appeal- 
able under the section a class or cate- 
gory of orders which would not be ap- 
pealable. In other words, an order which 
if it can be styled as an interlocutory 
order made by a Special Court in a pro- 
ceeding before it, no appeal would lie 
against it to the Supreme Court. This 
becomes clear from the provision in sub- 
section (2) which in terms provides that 
except as otherwise provided in sub-sec- 
tion 11 (1), no appeal or revision would 
lie to any court from any judgment, 
sentence or order of a Special Court, 
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The substantive provision contained in 
Section 11 (1) provides for an appeal 
from any judgment, sentence or order, 
not being interlocutory order, as a mat- 
ter of right, to this court both on facts 
and on law. 

94. It is, therefore, necessary to as- 
certain the true import of what can be 














styled as an interlocutory order which 
would not be appealable under Sec. 11 
of the Act. 

95. Ordinarily speaking, the expres- 


sion “interlocutory” in legal parlance is 
understood in contradistinction to wha 
is styled as final, In the course of a 
judicial proceeding before a court, for 
judicially determining the main dispu 
brought to the Court for its resolution, 
a number of situations arise, where that 
court goes on disposing of ancillary dis- 
putes raised by parties to the proceeding 
by making orders and unless the order 
finally disposes of a proceeding in 


orders are steps, taken towards the final 
adjudication and for assisting the parties 
in the prosecution of their case in the 
pending proceeding. They regulate the 
procedure only and do not affect any 
right or liability of the parties (See Cen- 
tral Bank of India v. Gokal Chand, AIR 
1967 SC 799). Every such interlocutory 
order may, for the time being, dispose 
of a particular point of controversy rais- 
ed in the proceeding, yet nonetheless the 
order would be an interlocutory order 
unless by such an order the controversy 
between the parties is finally disposed 
of. Again, in legal parlance such an 
order finally disposing of a dispute be- 
tween the parties would be a judgment 
in a civil proceeding. In a criminal pro- 
ceeding when either the accused is ac- 
quitted or convicted and sentence is pro- 
nounced upon, the order would be 
judgment disposing of case before the 
Court trying the accused. Till this situa- 
tion is reached, a number of orders may 
have to be made, during the progress of 
adjudication of main dispute, such orders 
can appropriately and legally be styled 
as “interlocutory orders”. 

96. Where some facet or E. of a 
controversy in the course of adjudica- 
tios of the main dispute between the 
parties is disposed of by an order but aa 
order has not the effect of finally - 
posing of the dispute which the ae 
brought to the court, the order would 
nonetheless be: an interlocutory order 
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-and it. would noọt'cease to.be an inter- 
_locutory „order merely. because it dispos- 
.@d of.a certain aspect of-the- controversy 


. between the parties. That is why in some . 


trial 
a provision 


statutes prescribing procedure for - 
of cases, civil or criminal, 


' is made that. except. where - ‘an appeal- -is 
. - provided for., 


against an interlocutory 
order, all such. interlocutory orders 
would be open to question while hearing 
-an appeal against the final judgment 
finally disposing of the dispute between 


‘the parties. It is in this sense that the . 


expression ‘final order’ in Section 205 
' (1) of the Government .of India Act 1935 
was interpreted by the Federal Court in 
Kuppuswami Rao v. The King, 1947 FCR 
180. -Approving the observation of Sir 
George Lowndes in Abdul Rahman v. 
D..K. Cassim & Sons, (1933) 60 Ind App 
76, it was held that the test of finality 
was whether the order finally disposed 
of the rights of the parties. The finality 


' must be a finality in relation to the suit. 


‘If after the order the suit is still a live 
suit and the rights of the parties: are 
still to be. determined, no appeal lies 
against it under Section 109 (A) of the 
Code. Even if the order decides an im- 
portant and even a vital issue in the 


case but it left the suit alive and provid- | 


ed for its trial in the ordinary way,. it 
would still not be a final order. - 
‘the question again came up before the 
- Federal Court in Mohammod Amin Bro- 
thers Ltd. v. Dominion of India, . 1949 
 FCR 842, a larger Bench of the Federal 
Court unanimously approved the afore- 
mentioned interpretation of the expres- 
sion ‘final order’ in Section 205 -(1). The 
Court observed thus “All the relevant 


-authorities bearing on the question have. 


been reviewed by this court in their re- 
cent pronouncement in §. Kuppuswami 
Rao v. The King, and the law on the 
point, so far as this court is concerned, 
' seems to be well settled. In full agree- 
ment with the decisions of the Judicial 
Committee in Ram Chand Manjimal v, 
Goverdhandas Vishindas, (1920) 47 Ind 
App 124 and Abdul Rahman v. D: K. 
-Cassim and Sons, (1933) 60 Ind App 76, 
and the authorities of the English Courts 


_ „upon which these pronouncements were - 
based, it has been held. by this Court 


that the test for determining the finality 
of, an order is, whether the judgment | or 
order finally- disposed of the 
. the parties. To. quote: the 
- Sir George Lowndes - 

yw. D-K. Cassim- and ‘Sons, the 


-` mist. be a- finality in relation to ‘the suit: 


. language of 
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‘he preferred the 


When 


rights .. of. 


` in contradistinction . to 


in Abdul Rahman.. ‘final. order':has not been subsequently 


finality - 


„If after.the order the suit-is still a live | 


suit. in. which. the.-rights-of -the:. parties 


have still to be determined, no- . appeal 
lies against it. The. fact that-the order - 
decides an important and even a vital 
issue is by itself not material. If the de- 
Cision on an. issue puts an end to the suit, - 
the order will undoubtedly be a final 
one, but if the suit is still left alive and 
has got to be tried. in the ordinary way, 
no finality could attach to the order’. 


97. In the aforementioned’ two ded 
sions Salaman v. Warner (1891) 1 QB 
734, Bosson v. Altrincham Urban District 
Council, (1903) 1 KB 547, and Isaacs v. 
Salbstain, (1916) 2 KB '139, were refer- 
red to and relied upon but it was urged 
that a different note was sounded by 
Lord Halsbury in the Bosson’s case when 
view expressed in. 
Shubrook v. Tufnell, (1882) 9 QBD 621: 
and therefore the aforesaid two decisions 
particularly approving the ratio in the- 
case of Ramchand Manjimal.and Abdul . 
Rahman would not provide a reliable ` 
test. It is not necessary to examine all 
the decisions. in details to find out -whe- 
ther there was some conflict in the view 
taken in the -abovementioned decisions 
and one taken by Lord Halsbury in view 


-of a recent decision in Salter Rex &.Co. 


v. Ghosh, (1971) 2 QB 597, wherein Lord 
Denning after. examining the earlier de- 
cisions and the apparent conflict as men- 


` tioned herein: above observed that the 


view of Lord Alverstone in Bosson’s case 
was right in-logic but one of Lord 
Esher in Salaman’s case was right in ex- ` 


perience and Lord Esher’s test has al- 


ways been applied in practice. It is to 
the effect that the decision whichever 
way is given, if it finally disposes of the 
matter in dispute, it is final. While, on 
the other hand, if the decision if given 
in one way, will finally dispose -of -the 
matter in dispute, but, if given in other . 
will allow the action to go on, it was 
not final but interlocutory. 


98. It was, however, said that the 
test herein indicated is the one in the 
context of the expression ‘final order’ {n 
Section 205. (1) of the Government of - 


‘India Act, which ` expression. has been 


bodily retained in Articles 132, 133, and 
134 of the Constitution. It was further 
said that the test that the expression ‘in- 
terlocutory order’ has to be understood 
the - expression 


accepted ‘by this Court, but in fact’ it has . 
been ‘departed: from’ and, therefore, the 
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‘later decisions ‘specifically. 
-the context.of the expression ‘interlocu- 
tory order’ as used in Section 397 (2) of 
- the Code of Criminal Procedure, ‘would 
hold the field. 


` 99, In Amar Nath v. State of Har- 


yana, (1978) 1 SCR 222, the matter came ` 


before this Court against an order of 
‘the Magistrate issuing summons upon a 
complaint filed by the complainant which 
the High Court declined to quash in a 
petition. filed by the accused under Sec- 
tions 482 and 397 of the Criminal Proce- 
dure Code (Code for short). The conten- 
tion was that the Magistrate had issued 
the summons in a mechanical manner 
without applying his judicial mind to the 


facts of the case. -The High Court dis- — 


missed the petition in limine and re- 
fused to entertain it on the ground that 
as the order of the Magistrate dated 
November 15, 1976 was an interlocutory 
order, a révision: to the High Court .was 


barred by sub-section (2) of Sec. 397 of. 


the 1973 Code. The learned Judge. fur- 
ther held, that as the revision was 
red, the Court could not take up the 
case under Sec. 482 in order to quash 
the very order of the Judicial Magistrate. 
The observation of this Court which was 
the subject-matter of rival interpreta- 
tion may be extracted: 


“The order of -the Judicial Magistrate 
summoning the appellants in the circum- 
stances. of the present case, particularly 
having regard to what had: preceded, was 
undoubtedly a matter of moment, and a 
valuable right of. the appellants had been 
taken: away by the Magistrate's . passing 
an order prima facie in ¿a mechanical 
fashion without applying his mind.. We 
are, therefore, satisfied that the.. order 
impugned was one which .was a matter 
of moment and which did involve,-a de- 
cision regarding the rights of the appel- 
lants. If the. appellants 
moned, then they could not- have faced 
the trial at all, but by compelling the 
appellants to face a trial. without proper 
` @pplication of mind cannot be held to: be 
an interlocutory matter but .one 
decided. a serious question as‘ to’ the 
l eed of the appellants | to. be put on 


100. The test formulated by the baad 


' was. that any order which substantially 
' affects the rights of the.. accused or de- 
- cides certain . rights. of the: parties. can- 
“not be said to be an interlocutory aes 
. The fact that. the ‘controversy still - 

mains alive was . considered orale 


which. 
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rendered in ` 


bar- 


drawn to either -Kuppuswami’s 
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was not 
case OF 
Mohammad. Amin Brothers’: case. In - fact, 
the Court relied upon Mohan Lal Magan 
Lal Thacker v. State of Gujarat, (1968) 
2 SCR 685.. , 

101. The ratio of Mohan Lal's case 
has to be understood in the light of the 
proceeding from which the matter came 
to this Court. A Judicial Magistrate had 

made an inquiry under S. 446 of 1898 
Code against appellant Mohan Lal whe- 
ther it was expedient in the interest of 
justice to file a complaint against him 
for impersonation and false identification 
of a surety in a criminal case. This has’ 
to be a separate and independent pro- 
ceeding started by the Court suo motu 

as the offence appeared to be committed 
in relation to a criminal proceeding in 
a Court. No one except the court in such 
a situation has locus standi to file’a com- 
plaint which could be filed by the court, 
but before such a complaint was filed 
it was necessary to hold an inquiry to 
ascertain whether it was expedient in 
the interest of justice to file the com- 
plaint. A party against whom a com- 
plaint is ordered to be filed has a statu- 
tory right of appeal. The Judicial Magis- 


The attention - of the . Court: 


' trate directed a complaint to be filed and 


were not sum- - 


? 


.~ order, . This observation has to be. 


Art. 134, a question arose whether 
order directing a complaint to be filed 


this order was upheld by the Addl. Sės- 
sions Judge in appeal. ‘Appellant — Mohan 
Lal preferred a revision petition which 
was dismissed by the High Court and 
when he prayed for a certificate under 
the 


was a final order or interlocutory order 
for the purpose of Art. 134 which pro- 


vides for an appeal to this Court in ‘a 
criminal proceeding. It is in the back- 


ground of these facts that this Court ap- 


‘ proving the ratio in Kuppuswami Rao’s 


case and - Mohammad Amin Brothers’ 
case, held that an interlocutory order. 
though not conclusive of the main dis- 
pute; may be conclusive as to the ‘sub- 
ordinate -matter with which it deals. If 


the decision on issue puts an end to the 


suit, the order is undoubtedly a final 
one but if the. suit is still alive and yet 
to be tried in the ordinary way, no- fina- 
lity could attach’ to the order. On behalf 
of the appellant. it was said that Mohan’ 
Lal’s case is an authority for the propo- 


. sition that. ‘an interlocutory order, though 


not conclusive. of: the main dispute, may 


-þe conclusive as-to the: ‘subordinate: mat- 


ter with which it-deals and such an order -- 
could not- be -said. to. be. an interlocutory: 
read 
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in the context of the controversy in 
that case especially in the context of two 
independent proceedings, one leading 
to filing of a complaint which will be 
over when complaint is filed and another 
independent one of a trial upon the com- 
plaint so filed. At any rate, a proceeding 
before the Magistrate commenced to find 
out whether it is expedient in the inter- 
est of justice to file a complaint. con- 
cludes finally when an order directing 
the complaint to be filed is made and the 
statute provides for an appeal against 
such an order. After the complaint 
is filed, it cannot be urged that the 
complaint ought not to have been fil- 
ed. The complaint would be tried in an 
ordinary way. Therefore, the first pro- 
ceeding independent by itself, came to a 
final end and it is in this sense that the 
order was held final by this Court. 

102. Now, in Amar Nath’s case the 
Magistrate directed a summons to be 
issued on a private complaint thereby 
taking cognizance of the case. The case. 
had a zig zag journey. Earlier the Magis- 
trate had declined to take cognizance 
and dismissed the complaint. As far as 
the accused were concerned, the matter 
came to an end, After the remand by 
the Sessions Judge in a revision applica- 
tion filed by the complainant, the Magis- 
trate directed to issue the summons. In 


a way, the proceeding was reopened. It 


is in this context that the Court held the 
order not to be interlocutory within the 
meaning of Section 397 of the Code. What 
particular order was treated final in this 
case is hardly relevant. The test to de- 
termine the nature of order —- interlocu- 
tory or final — is binding unless depart- 
ed from. The test formulated by the 
Court is extracted hereinbefore. Accept- 
ing the test without demur for the time 
being, though it runs counter to the de- 
cision in S. Kuppuswami and Mohammad 
Amin Brothers Ltd. cases, it may be 
determined whether framing of a charge 
under Section 239 of the Code is a mat- 
ter of moment and whether it disposes 
of any vital aspect of the case so as not 
to be interlocutory. 


103. In Madhu Limaye v. The State 
of Maharashtra, (1978) 1 SCR 749, this 
Court was concerned with a question 
whether an order repelling a challenge 
to the jurisdiction of the court was an 
interim order not amenable to the revi- 
sional jurisdiction of the High Court un- 
der Section 397. There is some dispute 
as to what was the order challenged be- 
fore the High Court in this case, The 
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Public Prosecutor filed a complaint in 
the court of the Sessions Judge, Greater 
Bombay, complaining that the accused 
Madhu Limaye was guilty of defamation 
of Shri Antulay, the then Law Minister 
of Maharashtra, punishable under Sec- 
tion 500 of the Indian Penal Code. The 
complaint was filed after the Govern- 
ment granted sanction in accordance 
with Section 199 (4) (a) of the Code as 
it was of the view that the Law Minister 
was defamed in respect of his conduct 
in the discharge of his public functions, 
After the Chief Secretary to the Govern- 
ment of Maharashtra was examined as a 
witness in the Sessions Court, an appli- 
cation was filed on behalf of the accused 
to dismiss the complaint on the ground 
that the court had no jurisdiction to en- 
tertain the complaint. It must be made 
clear at this stage that a compiaint by 
the person defamed alone for an offence 
of defamation is maintainable and is 
triable by the Judicial Magistrate or the 
Metropolitan Magistrate as the case may 
be, and the Sessions Judge is not the 
court of original jurisdiction for enter- 
taining a complaint alleging defamation 
punishable under S. 500 I.P.C. However, 
in view of the provisions contained in 
Section 199 (2), jurisdiction is conferred 
upon the Sessions Judge to take cogniz- 
ance of the offence of defamation if it is 
alleged to have been committed against 
a person who amongst others at the time 
of commission was a Minister of the 
State and was defamed in discharge of 
his public function if the complaint in 
writing is made by the Public Prosecutor 
after obtaining sanction of the State 
Government, The application given by 
accused Madhu Limaye was that the 
Court of Session had no jurisdiction to 
entertain the complaint presented by the 
Public Prosecutor because the allegations 
were made against Shri Antulay, the 
then Law Minister, were in relation to 
what he had done in his personal capa- 
city and not in his capacity of discharg- 
ing his public functions as a Law Min- 
ister. It must, therefore, be clearly borne 
in mind that the challenge was to the. 
jurisdiction of the Court to entertain the 
complaint. This will also be clear from 
what is stated in the judgment at p. 751 
that chiefly on the aforementioned 
ground and some other ground, the juris- 
diction of the Court to proceed with the 
trial was challenged by the appellant. 
The Court negatived the challenge and 
framed the charges. Accused Madhu Li-- 


maye preferred a revision petition in - 
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. the High Court which was di ob= 
serving that the order sought to be re- 
vised was an interlocutory order not 
amenable to the revisional jurisdiction 
under Section 397 (1) of the Code. 
Against the refusal of the High Court to 
entertain the petition, the matter came 
to this Court. It is, therefore, incorrect 
to contend that the decision in Madhu 
Limaye’s case is an authority for- the 
proposition that framing of the charge 
is not an interlocutory order but it is 
such an intermediate order as not to fall 
within the ambit of interlocutory order. 
There was no challenge to the framing 
of the charge but there was a challenge 
to the jurisdiction of the Court to en- 
tertain' the complaint. Now, where a 
challenge is to the Court entertaining 
the complaint, the decision on the ques- 
tion will go to the root of the matter in- 
asmuch as if the challenge is accepted, 
the complaint must fail. That again, 
however, is not the test of the order 
being something other than an interlocu- 
tory order. Undoubtedly, affirming the 
ratio in Amar Nath’s case, this Court 
observed that the order may be neither 
an interlocutory order nor final but may 
be an intermediate order. In trying to 
illustrate what can be an intermediate 
order, it was illustrated that where a 
defendant raises a plea before a parti- 
cular court to try the suit or bar of li- 
mitation and succeeds, then the action 
is determined finally in that court; but 
if the point is decided against him, the 
suit proceeds. The order deciding such 
a point may not be interlocutory yet it 
may not be final either. For the purpose 
of Section 115 of the C.P.C. it will be a 
case decided. Then the Court observed 
as under: 


“We think it would be just and proper 
to apply the same kind of test for find- 
ing out the real meaning of the expres- 
sion ‘interlocutory order’ occurring in 
Section 397 (2).” . 


. This Court by process of judicial acti- 
vism putting a pragmatic interpretation 
on the word ‘interlocutory’ occurring in 
Section 397. (2) provided for- a judicial 
supervisory umbrella over subordinate 
courts. However, the decision is not an 
authority for the proposition that fram- 
ing of a charge by itself is not an inter= 
locutory order, 


104. The last case in this context fto 
which attention was drawn is Parme- 


shwari Devi v. State, ((1977) 2 SCR 160). - 


In that case a complaint was filed on be- 
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‘not define an interlocutory 
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half of Parmeshwari Devi against three 

persons accusing them of committing of- 
fences under Ss. 182, 193, 197, 199, 200, 
465, 466 and 471 of the Indian Penal 
Code. In the course of the trial complain- 
ant made an application to the Court 
under Section 94 of the Code of 1898 
for a direction to the accused to file the 
original deed of dissolution of partner- 
ship, an attested copy of which was fil- 
ed by accused No. 2 in the court. The 
accused contended that the original was 
not in their possession, The court made 
an order summoning Smt. Parmeshwari 
Devi to appear before the court with the 
document. She contended before the 
court that she did not know anything 
about the document and that she was a 
purdanashin lady living in Calcutta and 
need not be summoned in the court. Her 
request was rejected and she was di- 
rected to forthwith attend the court and 
produce the document if it is in her pos- 
Session. Smt. Parmeshwari Devi moved 
an application for revision before the 
Addl Sessions Judge and then before the 
High Court, both of which were reject- 
ed. In her appeal to this court a conten- 
tion was raised that the order of the 
Magistrate was on interlocutory order 
and the power of revision conferred by 
sub-sec, (iy of Sec. 397 of the Code could 
not be exercised in relation to it by vir- 
tue of sub-section (2). This Court allow- 
ing the appeal held that; ‘the Code did 
order, but 
obviously it is an intermediate order, 
made during the preliminary stages of 
inquiry or trial. The purpose of sub-sec- 
tion (2) of Section 397 is to keep such an 
order outside the purview of power of 
the revision so that the trial or inquiry 
may proceed without delay. This is not 
likely to prejudice the aggrieved party . 
for it can always challenge it in due 
course if the final order goes against it. 
But it does not follow that if the order 
is directed against a person who is not 
a party to the inquiry or trial, and he 
will have no opportunity to challenge it 
after a final order is made affecting the © 
-parties concerned, he cannot apply for 
its revision even if it is directed against 
him and adversely affects his rights’, 
After referring to Mohan Lal Thacker’s 
case, it was held that the order under 
challenge adversely affected the appel- 
lant who was not a party to the inquiry 
or trial as it was solely directed against 
her and she would nof have opportunity 
to challenge it after a final order is made 


because such a belated challenge would . 
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have been ‘purposéless for it ‘would have 


given her no relief. - It is in this context. 
that the Court held that the order under: 
order. 
within the meaning of Section ‘397 (2) of’ 


appeal was not. an" interlocutory 


the Code. 


‘105. Can it be said that the tests for- 


mulated in Kuppuswami’ s case and Mo- 
hammad Amin’s case have been either 
overruled .or departed from in the last 
mentioned three cases? As has been held 
in Madhu Limaye’s case ordinarily and 
generally the expression ‘interlocutory 
order’ has been understood and taken to 
mean as a converse of the term ‘final 
order’. This statement of law in terms 
approves and affirms the ratio of Kup- 
puswami’s case and Mohammad Amin 
Brothers case. But undoubtedly in the 
context of S. 397 (2) read with S. 482 of 
the Code, this Court with a view to pro- 
viding a judicial umbrella of active su- 
pervision for reaching possible  correcti- 
ble injustice by activist attitude and 
pragmatic interpretation found a third 
class of orders neither interlocutory nor 
final but intermediate and therefore out- 
side the bar of S. 397 (2) of the Code of 
Criminal Procedure. But the test remains 
unaltered that every interlocutory order 
merely because it disposes of an aspect, 
nay a vital aspect in the course of a 
pending proceeding even 


not be something other than interlocu- 
tory. To be specific the earlier test is not 


-departed from but the power of super- 


vision sought to be constricted was 
widened by ascertaining a third class of 
orders, namely, intermediate orders 
which are neither interlocutory nor final. 


106. Having said this can it be said 
. that framing of a charge is an order 
which would be something other than 
‘interlocutory’? For that purpose, it is 
necessary to keep in view the procedure 
prescribed for trial of warrant cases in- 


stituted on a police reportas contained - 


in-Part A of Chapter XIX of the Code. 
Sec.. 238 provides that when in a warrant 
case instituted on a police report,- the 
accused appears or is brought before a 
Magistrate at the commencement of . the 


trial, the “Magistrate shall satisfy himself 


that he has complied with the provisions - 
. of S, 207 which casts an’. obligation ` on 
the “Magistrate to furnish to the accused, 


. free of cost, copies’ of “the documents 


therein set out. This is to be done at -the . 
commencement. ‘of the trial’ which would- 
' mieän that when this statutory duty cast. 
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‘by S.: 207 is performed by the Magistrate, 
the trial commences. The trial cannot 


adversely af-. 
fecting a party for the time being would 


commence unless the accused is. furnish- 
ed with copies of requisite documents. 
And-the duty is cast’on the Magistrate 
to ascertain at- the commencement of 
the trial that S.-207 is. complied. with 


- and if # is not done, as part of trial fur- 


nish the requisite copies. Then. follow 
Sections 239 and 240. Under Sec. 239- the 
court after considering the police report 
and the ‘accompanying documents sub- 


‘mitted to the court under: S. 173 and 


after giving the prosecution and ithe 
accused an opportunity of being heard. 
if the Magistrate is of the opinion that 
the charge against the accused is ground- 
less, he must discharge the accused by 
a speaking reasoned order. If on the 
other hand after proceeding with the 
trial as prescribed in'S. 239, if the Magis- 


trate is of the opinion that there is 
ground for presuming that the accused 
has committed an offence triable: under 


Chapter XIX which such Magistrate is 
competent to try and which in his opin- 
ion could be adequately -punished by 
him, he shall frame in writing a charge 
against the accused. This is to be done 
after the trial commences at the . 
of S. 238.. Indisputably, therefore, it is 


an order made in the course.of proceed- 
ing conducted. according to. procedure 


prescribed in Chapter XIX.. Without 


“anything more it would be an interlocu- 


_tory order. . 


107. The contention is that framing 


of a charge is a matter of moment and - 


of such vital importance that. it con- 
cludes an- inquiry anterior to the fram- 
ing of the charge and that it is a matter 
of a moment which is likely to result in 
the deprivation of the liberty of the ac- 
-cused because he is: asked to face ‘the 
trial. There are two limbs of the sub- | 
mission and. porn may be separately ex- - 
amined. 

108. What is. the. purpose or object in. 
framing a charge? 


109. When the accused is prouenit be- ° “ 


fore a court, he is supplied - with copiés-: 


of documents referred to in S. 207. Now, |” 


these. documents may contain .a number 
of matters and the accused may be at 
large as to what is the specific accusa- 
tion, he is'supposed -to meet. Charge 
serves the purpose of notice or intima- - 


tion to the. accused, drawn up according - 


to specific language of law, giving clear ee 
and unambiguous or: precise ` notice ef. 
‘the nature of accusation that. the. accusé.. 


'-is called upen .to: meet: in. the.-course ef- - 


stage. 
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a trial- Section- 217:" clearly: -preseribes-. 
What the charge should. contain and. a. 


bare ‘reading: of it would show that : the 


accused must be told in. clear and ` un- . 


ambiguous terms allegations of facts: con- 


_ stituting..the offence, -the law which. 


' creates offence with a specific name if 


given to it. The section which is alleged. 


to be violated with the name of the law 
in which it is contained..The fact. that 
the charge is made. is equivalent: to a 
statement that every legal condition re- 
quired by law to constitute the . offence 
charged was fulfilled in the particular 
-ease. It is thus an intimation or notice 
to the accused of what precise offence 
or what allegations of facts he is called 
. upon to meet. The object_of a charge is 
` to warn an accused person of the case 
hë is to answer. It cannot be treated as 
if it was a part of a ceremonial. (See 
-B. N. Srikantiah v. The State of Mysore 
(1959) SCR 496 at 503). If this. be the 
purpose of the charge, reference to the 
provisions contained in: Chapter. XVI as 
to the various forms and modes of fram- 
ing a charge or joinder of charges and 
Joinder of persons to be tried at one trial 
are beside the point. The importance of 
framing the charge need not -be over- 
emphasized and that this should be shun- 
. ned becomes apparent from -the observa- 


tions of Bose J. in William Slaney v. The 


State of Madhya Pradesh; ((1955) 2 SCR 
1140; 1165) which ‘reads as‘under.— ` , ` 
' “We see no reason ‘for straining at the 
meaning of: these ‘plain’: and- emphatic 
provisions unless ritual and form ‘are 
td be regarded as of the- essence in cri- 
minal trials. We are unable to find any 
magic or charm in the ritual of a charge. 
It is the substance of these provisions 
that count and not their outward form: 
To hold otherwise is only to provide 


avenues of escape for the- guilty and- 


afford no protection to the: innocent.” 


110. It was, however, said that fram- 
ing of a charge is a matter of moment 
‘as has been held by this Court in: ‘State 
of Karnataka v. L. Muni Swami, (1977) 3 
SCR°113 and Century ‘Spinning and 
Manifacturing Co. Ltd. v. State of Ma 


harashtra (AIR 1972% SC 545) and there- 
fore the order framing the charge would: 


be an intermediate order and not -an in- 
terlocutory order. These’ two cases ‘only 
emphasize the application `of. judicial 
mind. by the court, at the stage. of fram- 


character -of the order. 
` charge. In -a criminal trial or. for“ 


. framing’ the- - 
. that: .. 


V. C Shukla v. State. > °°. . 
-matter -in any judicial- proceeding, there: 


- ly because emphasis is. laid on the. court} 


ing the charge. The question never ‘arose - 
in these two cases about the nature and... 
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is no stage at which the court can mecha- 


‘nically dispose . of. the proceeding. -An-:.. 
active judicial mind must always . ope- . . 


rate at every stage of the -proceeding 
because any stage. of it if mechanically 
disposed of may. .cause. an irreparable 
harm: To ae 4 a rejection - of an applica- 
tion for summoning witnesses may shut, 
out the whole case; even a. rejection of 
an application for adjournment may 
cause irremediable harm.. Therefore, . in 
the course of a trial of a civil or crimi-. 
nal proceeding, it is difficult to conceive 
of a stage where an order. can be made 
without bringing to bear on the subject 
an active judicial mind judicially deter- - 


- mining the dispute. Any such-dispute if 


mechanically disposed of may warrant 
an interference. Therefore, emphasis 
was laid on the court expecting it to se- 
riously apply its mind at the stage of 
framing the charge. It does not make the 
order framing the charge anything other 
than an interlocutory order. There is no 
decision since the Code of 1974 is in op- 


- eration. which introduced a concept of 


commencement of trial at the stage an- 
terior to framing of charge and, elimi- 
nating an inquiry before the charge as 
was. the requirement prior. to the am- 
endment of 1891 Code in 1955 which 
would .show that Court has. treated order 
framing the charge other than interlocu- 
tory. However, reference in this context - 


‘was made to a decision of a Full Bench 


of the Jammu, & Kashmir High Court . 
in State v. Ghani Bandar (AIR 1960 J & 
K 71) wherein the Court after exhaus- 
tively. examining various decisions of dif- 
ferent High Courts hearing on the. sub- 
ject came to the conclusion’ ‘that on 
framing the charge the inquiry anterior. 
to trial. of the case is concluded. Let’ it 
be recalled that the decision is . under 


'a Code’ which prescribed’ examination: ‘of 


witnesses prior to framing the charge 
and the word ‘trial’ was defined to mean 
the proceeding taken under ` the’ Code 
after a charge. has been drawn up and 
included. a punishment _ of the offender. 
This procedure ‘is wholly omitted in the 
Code of :1974 and the stage of. commence- 


ment of trial is specifically demarcated - po 


in. Sec: 238 and therefore this decision 


would not render any assistance in de- 


ciding the point under discussion. Mere- 







At can be said.“ ‘to. be, an “important. stage, aa 


the order framing -the«charge.even .after| - 
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applying the ratio of the later decisions 
fae not be an order other than an in- 


terlocutory order, It would be unquese 
ionably an interlocutory order, i 


111. If framing of a charge is an in- 
rlocutory order excluding the non ob- 
stante clause, no appeal would lie 
against such an order under S, 41 be- 
ause there is a specific provision in sub- 
sec. (2) of Sec. 11 that except as provid- 
ed in Section 11 (1) no appeal or revi- 
sion shall lie to any court from any judg- 
ment, sentence or order of a Special 
Court. It is a well settled proposition of 
law that there is no inherent or common 
law right of appeal in a subject and the 
appeal is the creature of statute and 
therefore the right to appeal can only 
be enjoyed within the strictly demarcat- 
ed limits conferring such right of appeal, 
(See Shankar Karba Jadhav v. State of 
Maharashtra, (1970) 2 SCR 227). The order 
under challenge. being one passed by the 
Special Court set up under the Act, an 
appeal from such an order would only 
be competent if it squarely. falls within 
Sec. 11 (1). The controversy is not that 
an appeal would lie even against an in- 
terlocutory order, but the contention is 
that the order framing charge is not an 
interlocutory order within the meaning 
of S. 11 (1). Therefore, there is no gain- 
saying the fact that if the order sought 
be appealed against is an  interlocu- 
tory order, excluding the non obstante 
clause, by the main provision of S. 11 (1), 
the present appeal would be incompe- 
t. . : 


112. On behalf of the appellant it was 
contended that the non obstante clause 
enlarges the scope of appeal while on be- 
half of the respondent, it was urged that 
non obstante clause excludes the opera- 
tion of the Code with reference to the 
provision of the appeals in the Code 
and provides for an appeal as fossilised 
in the substantive provision of S. 11 (1). 


113. What is the effect of non ob- 
stante clause is no more res integra. In 
fact, in Aswini Kumar Ghosh v. Arabinda 
Bose, (1953 SCR 1), it was observed: 


“It should first be ascertained what 
the enacting part of the section provides 
on a fair construction of the words used 
according to their natural and ordinary 
meaning, and the non obstante. clause 
` is to be understood as operating to set 
*, aside as no longer valid anything con- 

-Med in relevant existing laws ‘which 
is-inconsistent with the new enactment,” 


V, C. Shukla v. State 


A.LE, 


114. Applying this Yest, ii would ap- 
pear that the substantive provision - of 
S, 11 (1) while providing for an appeal 
against any judgment, sentence or order 
made by a Special Court, circumscribed 
the right to appeal against the orders by, 
excluding therefrom orders which ara 
interlocutory orders, [If this is the sub- 
stantive provision in S, 11 (1), the ques- 
tion is whether the non obstante clause 
enlarges the provision or restricts if 
with reference to the substantive provi- 
sion of appeals in the Code itself, It is 
necessary to bear in mind: at this stage 
a fundamental fact. Unlike the provision 
contained in Order XLVI of the Code 
of Civil Procedure, there is no provision 
in the Code _of - Criminal Procedure, 
either the present or the earlier one 
which ever provided for any appeal 
against any interlocutory order. The 
very concept of an appeal ` against an 
interlocutory order was wholly foreign 
to the Code of Criminal Procedure. There 
is an understandable difference between 
an appeal and a revision. Till the prohi- 
bition contained in S. 397 (1) of tha 
Code was enacted for the first time, in- 
terlocutory orders were amenable to 
the revisional jurisdiction of the Sessions 
Court or the High Court under the Code 
of Criminal Procedure. But the notion 
or idea of an appeal against an inter- 
locutory order in any Criminal Procedure 
Code was foreign to the Criminal Juris- 
prudence. If this was the statutory ` posi- 
tion at the time of enactment of the Act, 
it would be interesting to find out whe- 
ther the Parliament wanted to make a 
radical departure by providing an ap- 
peal against every interlocutory order — 
a term which is wider than even an in- 
termediate order as spelt out in the cases 
of Amar Nath and Madhu Limaye, by 
incorporating the non obstante clause 
with a view to widening the substantive 
provision contained in S. 11 (1). If such 
was the object of the Parliament there 
was no necessity of cutting down the 
operation of the word ‘order’ by exclud- 
ing therefrom interlocutory orders, 
Again, when the non obstante clause 
provides for ‘notwithstanding anything 
in the Code’ the expression as per gram- 
matical construction would mean that 
something contained in the Code is to be 
excluded while examining the scope and 
content of the substantive provision of 
S. 11 (i). However, there is nothing in 
the Code providing for an appeal against 


an interlocutory order. While enacting 
the Act, the Parliament was conscious 
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of appeals and revisions under the Code 
and that is manifest from the language 
incorporated in sub-section (2) of Sec. 11 
of the Act. Now, if there was no provi- 
sion in the Code providing for an ap- 
peal against any interlocutory order in 
any proceeding under the Code, it is in- 
conceivable that excluding that non-ex- 
istent provision a wider jurisdiction of 
appeal was sought to be enacted under 
the substantive provision of S. 11 (1). 


115. Before concluding on the ques- 
tion -of construction it is necessary also 
to bear in mind the purpose behind en- 
acting the Special Courts Act. The pre- 
amble of the Act consists of 9 para- 
graphs. It inter alia provides that the 
ordinary criminal courts due to conges- 
tion of work and other reasons cannot 
reasonably be expected to bring those 
prosecutions to a speedy termination and 
that commission of offences referred to 
in the various recitals in the preamble 
should be judicially determined with the 
. utmost dispatch, the Parliament enacted 
the Act. If this was the object and mo- 
tive and purpose in enacting. the Act, 
the construction of its provisions must 
receive such interpretation as would faci- 
litate the achievement of the | object 
underlying it and not frustrate it. If the 
object was speedy determination of cases 
with utmost dispatch, it would stand 
hwarted, if against every interlocutory 
order, and they can be plenty and galore, 
an appeal to the highest court as a mat- 
ter of right both on law and fact can be 

ed, In this connection, it is better to 
bear in mind the observation of this 
Court in (1979) 2 SCR 476, 542 (In Re 
The Special Courts Bill, 1978) — that the 
paramount object and purpose of the 
Act is that the trial of persons proceed- 


ed against under the Act should be con-- 


cluded with utmost dispatch Speedy 
termination of prosecutions is the heart 
and soul of the Act. The provisions of 
the Act should therefore receive such 
construction as would advance the object 
for which the Act is enacted and not 
stultify or frustrate the same. This is a 
well known canon of construction and 
not be embellished by any author; 
ty. 


116. It was, however, said on behalf 
of the appellant that by denying the ac- 
cused a trial by ordinary courts a right 
to challenge an intermediate order by 
revision is denied to him and, therefore, 
in order to obviate any unfairness in pro- 
cedure guaranteed by Art. 21 as inters 


V. C. Shukla v. State 
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preted in Maneka Gandhi v. Union ~ of 
India, ((1978) 2 SCR 621) the expression 
‘interlocutory order’ should receive such 
construction as would enable.the appel- 
lant not to feel the tinge of denial of op- 
portunity to seek correction of an order 
by a revision petition by enabling him 
to file an appeal under S. 11 (1). This 
alleged apparent unfairness in proce- 
dure is utterly unreal because here the 
trial is by a sitting Judge of the High 
Court to be appointed with the concur- 
rence of the Chief Justice of India. Such 
a highly placed judicial mind will pass 
interlocutory orders, which, as stated | 
earlier, are steps leading towards final 
adjudication of the dispute and that the 
absence of any  revisional jurisdiction | 
may hardly introduce any unfairness in 
the procedure. However, it must not be 
forgotten that the Special Court would 
always be amenable to the jurisdiction 
of this Court under Art. 136 and Art. 136 
permits a challenge to any order, inter- 
locutory or final of any court or tribunal 
in the territory of India with the special 
leave of this court, Therefore, there is no 
substance in the contention in narrowly 
interpreting the expression ‘interlocutory 
order’ in Sec. 11 (1), door may not be 
thrown open for introduction of a pro- 
cedure possibly lacking in fairness and 
likely to result in deprivation of per- 
sonal liberty, 


117. In view of the conclusion th 
the order framing a charge is an inter- 
locutory order within the meaning of 
S. 11 (1), the appeal against such an 
order is incompetent in view of the p 
vision contained in S. 11 (2), and there- 
fore the preliminary objection must be! 
upheld and the appeal is dismissed, 


ORDER 
118. In accordance with the opinion 
of the majority the appeal is dismissed, 


Appeal dismissed, 
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Kewal Krishan. v. State of Punjab 
> ATR: 1980 SUPREME COURT 1008 


Haryana and 


Petitioners .v. State. 


of 1978, oe la dk (Punj" 34 (1) — Tax and fee-— Distinction —. 


. «Burden of fees.— Substantial portion 
of amount of fees realised. must be spent .- . 


A.L-R. 


` - -- granted ifor ‘one or more places of busi- `- 
‘Ness specified in column. 6. situated ina _- 
particular -` notified market area. named 


at the top of the licence, ‘There will ba 
no sense in specifying the-place of busi- 
ness in the licence if the licensee is to be 
permitted to establish his place of . busi- 


. ness anywhere in a notified market area 


which iş too big and extensive for tha 


‘control and supervision of ‘a particular 
market committee. There is no. special 


provision in the Statute for establishment 
of markets or markets proper as per ihe 
definition contained in clauses (i) and fk) | 


` of Sec. 2 of the Act, yet it is reasona- ` 
ble to assume that the intention of .the 


legislature is. to constitute the market 
yards as the market proper and ordinarily 
and generally the market would be the 
same but may include some other. places 
where transactions of purchase of agri- — 
cultural produce by the traders from 


. the producers has been allowed in order 


to avoid rush in’ the precincts ‘of the 
market proper. But one thing is certain 
that the whole of the market area in no 
sense can be equated with market or 
market proper. Nobody can be allowed 
to establish a purchasing centre of his 
own at any place he likes in the market 
area without there being such a permis- 
sion. or authority: from the Market 
Committees, After all the whole object 


-Of the Act is the supervision and contro! 


of the transactions of purchase by -the 
traders from the agriculturists in, order 
to prevent exploitation of the latter by 
the former, The supervision and con- 
trol can be effective only in | ed 
localities and places and not throughout - 
the extensive market area. ‘(Para 25) 


R. 24 (1) of the Punjab Agricultural - 
Produce Market (General) Rules, 1962, - 


‘ common in both the States of Pünjab and 


Haryana also indicates that- market is 
generally the principal and sub-market 
yards. The benefit of market. fee, there- — 
fore, has to be correlated with the ` 
transactions taking place at the specified 


. place in the market area and. not in the 


whole of the area, _ = ~; (Para, 26) 
- (B) Constitution of India; Articles 14, . 


- 265, 110 (2), 199 (2), Seventh Sch. List I, . 
Entry 96, List II Entry ' 66 and. List 1i 


Entry 47 — Punjab: Agricultural: Pro- - 
duce Markets Act. (Punjab Act 23 of > 


1961), Secs. 23, 3 (9), 27, 28; 26 and 6 (3). 
‘>. Punjab Agricultural. Produce: Markets - 


(General) Rules  (1982),: Rules .29 and 
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for special. benefit of its ‘payers — Phrase - 


‘guid pro quo’ — Meaning of — Agricul- . 


tural produce bought or. sold by licen- 
sees in notified market area — Levy on, 
of market fees — Seven ` principles for 
satisfying tests for valid levy of market 


Section 28 are relatable to service to be 
rendered — Expression ‘construction and 
repair of approach roads, culverts, 
bridges’ - in Section 28 clause (viii) — 
Connotation of — Marketing Develop- 
ment Fund constituted out of market 
fees 
ey mentioned in second part of 

. (v) el. (x), cl. (xi), second part of 


- Kewal-Krishan v, Stata of Punjab ~ 


"~ ' 


— Fund cannot be expended for . 


S (xiii) and cl. (xvii) of S. 26. ATR 1976 ` 
Punj and Har 1, Overruled; AIR 1977 ` 


Punj & Har 347 (FB), Reversed — Rais- 
ing of rate of market fee from Rs, 2 - 
to Rs. 3/- per hundred rupees held not 


justified. AIR 1977 Punj & Har 347 (FB), 


Reversed — Future raising of market 
fees beyond Rs. 2 —- Duty of prepar- 
ing proper budgets, estimates and balance 
sheets pointed out, (Words and Phrases 
=- Phrase ‘quid pro quo’ — Meanmg of). 


~ From clause (2) of Article 110 acid 
clause (2) of Article 199 of the Constitu- 
tion it is clear that the Constitution 
clearly draws a distinction between the 
imposition of tax by a Money Bill and 
the impost of fees by any other kind of 
Bill So also in the Seventh Schedule 
both in List I and List II a distinction 
has been maintained in relation to the 
entries of tax and fees. In the Union List 
Entries 82 to 92A relate to taxes and 
duties and-entry 96 carves out the legis- 
lative field for fees in respect of any of 
the matters in the said list except the 
fees taken in any Court. Similarly in 
the .State List entries relating to taxes 
are entries 46 to 68 and entry 66 pro- 
vides for fees.in respect of any of the 
matters in List H but not including fees 
taken in any Court, Entry relating to 
fees in List. IIT is entry 47. Our Constitu- 


tion, therefore, recognises a different and . 


distinct connotation - between taxes and 
fees. (Para 7) 


g S speaking a fee is defined to 

be a charge for'a special service render- 
` ed to individuals by some governmental 
agency. A question arises — "special ser- 


vice”: rendered to whom, which kind of - 


individuals? The- -argument that . service 
rendered must be correlated: to those on 


whom the ultimate burden of the fee falls. 
. jg neither logical nor.sound, `. The impost.. 
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to the 
‘ where quantification of the -amount of 
fees — Purposes in clauses (i) to (ix) of - 


- charging it. 
-equivalent of the fee by a mathematical 


87, Ref, to, 
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` of fee and the liability to pay it is on a 


< particular individual or a class of indivi- 


duals. They are under the obligation 
to submit accounts, returns or the like . 
authorities concerned in cases 


fees depends upon the same, They have 
to undergo the botherations and harass- 
ments, sometimes justiflably and some- 
times even unjustifiably, in the process 
of discharging their liability to pay tha 
fee, The authorities levying the fee deal 


with them and realize the fee from 


them. By operation of the economic laws 
in certain kinds of impositions of fee the 
burden may be passed on to different 
other persons one after the other. Tha 
authorities, more often than not, almost 
invariably, will not be able to know tha 
individual or individuals on whom parily 
or wholly the ultimate burden of tha 
fee will fall. They are not concerned 
to investigate and find out the position of 
the ultimate burden. It is axiomatic that 
the special service rendered must be ta 
the payer of the fee. The element of 
quid pro quo must be established between. 
the payer of the fee and the authority 
It may not be the exact - 


precision, yet, by and large, or predomi- 


‘nantly, the authority collecting the fee 


must show that the service which ‘they 


. are rendering in lieu of fee is for soma 


special benefit of the payer of the fee, 
It may be so intimately connected or in- 
terwoven with the service rendered to 


- others that it may not be possible to do 


a complete dichotomy and analysis as to 
what amount of special services was ren- 
dered to the payer of the fee and what 


proportion went to others, But generally 


and broadly speaking it must be shown 
with some amount of certainty, reason- 
ableness or preponderance of probability 
that quite a substantial portion of tha 
amount of fee realised is spent for tha 
special benefit of its payers, (1950) A. C, 
(Para 8} 


The following are the principles for 
satisfying the tests for a valid levy. -of 
market fees on the agricultural produca 
bought or sold by licensees in a notified 
market area :— 


G) That the amount of fee - realised 

must be earmarked for rendering ser- 
vices to the licensees in the notified 
market area and a. good and substantial 
portion: of -it must be shown to be ex- 


Gi Tor, this parDoae 
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_ (2) That the services rendered to the 
licensees must be in relation: to the 
transaction of purchase or sale of the 
agricultural produce, 


(3) That while rendering services in 
the market area for the purpose of faci- 
litating the transactions of purchase and 
sale with a view to achieve the objects 
of the marketing legislation it is not 
Necessary to confer the whole of the 
benefit on the licensees but some spe- 
cial benefits must be conferred on them 
which have a direct, close and reason- 
able correlation between the licensees 
and the transactions, l 


(4) That while conferring some special 
benefits on the licensees it is permissible 
to render such service in the market 
which may be in the general interest of 
all concerned with the transactions tak- 
ing place in the market, 


(5) That spending the amount of mar- 
ket fees for the purpose of augmenting 
the agricultural produce, its facility of 
transport in villages and to provide other 
facilities meant mainly or exclusively 
for the benefit of the agriculturists is not 
permissible on the ground that such ser- 
vices in the long run go to increase the 
volume of transactions in the market ul- 
timately benefiting the traders alsa 
Such an indirect and remote benefit to 
the traders is in no sense a special bene- 
fit to them. 

(6) That the element of quid pro quo 
may not be possible, or even necessary, 
to be established with arithmetical exact- 
itude but even broadly and reasonably it 
must be established by the authorities 
who charge the fees that the amount is 
being spent for rendering services to 
those on whom falls the burden of the 
fee. 

(7) At least a good and substantial 
portion of the amount collected on ac- 
count of fees, may be in the neighbour- 
hood of two-thirds or three-fourths, 
must be shown with reasonable certainty 
as being spent for rendering services of 
the kind mentioned above. Case law re- 
viewed; AIR 1978 SC 1181, Criticised. 

: (Paras 21, 23) 


Reading Section 23 of the Punjab 


Agricultural Produce Markets Act (Pun- 


Jab Act 23 of 1961) with Rule 29: of the 
Punjab Agricultural Produce Markets 
(General) Rules, 1962, it would be notic- 
ed that the power of the Committee to 
levy fees is subject to the Rules as may 
be made by the State Government, The 
fee is levied on ad valorem basis at a 
rate which cannot exceed the maximum, 


Kewal Krishan v. State of Punjab 


A.L R 


mentioned in Section 23 by the legisla- 
ture, But the power to fix the rate from 
time to time within the maximum limit 
has been conferred on the Board and the 
Committee is merely bound to follow it, 
Section 23 in express language controls 
the power of Committee to levy fees sub- 
ject to the rules, The power given to the 
Board to fix the rate of market fees 
from time to time under Rule 29 is not 
ultra vires the provisions of the Act, as 
sub-section (9) of Section 3 confers 
power on the Board to exercise super- 
intendence and control over the Com- 
mittees, which power, in the context and 
the scheme of the marketing law will 
take within its ambit the power conferr- 
ed on the Board under Rule 29 (1). AIR 
1966 SC 1081, Disting, (Para 30) 


The fee levied is not on the agricultu- 
ral produce in the sense of imposing any 
kind of tax or duty on the agricultural 
produce. Nor is it a tax on the transac- 
tion of purchase or sale. The levy is an 
impost on the buyer of the agricultural 
produce in the market in relation to 
transactions of his purchase, The agri- 
culturists are not required to share any 
portion of the burden of this fee. In case 
the buyer is not a licensee then the re- 
sponsibility of paying the fees is of the 
seller who may realise the same from 
the buyer. But such a contingency, can- 
not arise in respect of the transactions 
of sale by an agriculturist of his agricul- 
tural produce in the market to a dealer 
who must be a licensee, (Para 31) 


Ey and large the purposes enumerated 
in clauses (i) to (ix) of Section 28 of the 
Punjab Agricultural Produce Markets 
Act, are relatable to the service to be 
rendered in the market in relation to the 
transactions of purchase and sale of the 
agricultural] produce. The construction of 
link roads, culverts and bridges any- 
where in a notified market area is not 
covered by clause (viii) of Section 28. In 
the context of the language of all the 
clauses preceding cl (viii) and cL (viii) 
of Section 28 itself it is plain that what 
is meant by “construction. and repair of 


approach roads; culverts, bridges” is only - 


for the purpose of the facility of going 
into the market from the nearest public 
road, Supposing a market has been esta- 
blished consisting of principal market 
yard or sub-market yards at a particular 
place where there is no facility for the 
carts or the trucks and other vehicles to 
go, then approach roads, and if neces- 
sary even culverts and bridges may be 


~ 
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constructed, or repaired out of the Mar- 
ket Committee Fund, Such an expendi- 
ture within the limited limit will be 
with the object of facilitating the taking 
place of the transactions of purchase and 
sale in the market and will confer some 
special benefits to the traders apart from 
a share of the benefit going to the agri- 
culturists who are not required to share 
any burden of the market fee. But if one 
were to give a very wide meaning to 
this phrase of construction and repair of 
approach roads, culverts and bridges to 
say that such construction can be permit- 
ted anywhere in the market area for the 
facility of the agriculturists which ulti- 
mately will benefit the traders also, then 
the whole concept of correlation of fee 
and its character of having an element 
of quid pro quo will dwindle down and 
become an empty formality. Uplift of 
villages and helping the agriculturists by 
all means is the duty and the obligation 
of the State no doubt and it has to do 
it by incurring expenses out of the pub- 
lic exchequer consisting of the income 
from various kinds of taxes ete. AIR 
1977 Punj & Har 347 (FB), Reversed; 
AIR 1976 Punj & Har 1 (DB), Overrul- 
ed. (Para 33) 


One may not have any serious objec- . 


tion to the items of expenditure men- 
tioned in clauses (xii) ,(xiv), (xv) and 
(xvi) of Section 28. Obviously clause (x) 
- and clause (xi) of Section 28 cannot form 
the items of expenditure out. of the mar- 
ket fees. In face of the view of the law 
the propaganda in favour of the agricul- 
tural improvement and expenditure for 
production and betterment of agricultu- 
ral produce will be in the general inte- 
rest of agriculture in the market area, 
The whole of the State is divided into 
market areas. So long as the concept of 
fee under our Constitution remains dist- 
inct and limited in contrast to tax such 
expenditure out of the market fee can- 
not be countenanced in law, The first 
part of clause (xiii) of Section 28 may be 
justified in the sense of imparting edu- 
cation in marketing to the staff of the 
Market Committee. But imparting educa- 
tion in agriculture in general cannot be 
correlated with the market fee. The first 
part of clause (xvii) of Section 28 is too 
vague to merit any discussion on the 
language of the clause itself until and 
unless one is faced with concrete exam- 
ples of such expenditure. But how ill- 
conceived the second part of cL (xvii) of 
Section 28 is, abundantly clear from 
the decisions of the Punjab High Court. 
Is it permissible to spend the market fees 
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realised from the traders for any pur- 
pose calculated to promote the national 
or public interest? Obviously not, No 
Market Committee can be permitted to 
utilise the fund for an ulterior purpose 
howsoever benevolent, laudable and 
charitable the object may be. The whole 
concept of fee will collapse if the amount 
realised by market fees could be permit- 
ted to be spent in this fashion. Cl. (vi) 
of Section 28 provides for payment of 
interest on loans, but that is confined to 
loans that may be raised for purposes of 
the market and not for any other pur- 
pose, whereas, the power of the commit- 
tee to raise loans under Section 32 is 
very wide. The Act, however, is silent 
as to wherefrom interest will be paid 
or the principal will be returned in re- 
gard to the amount of loan raised for a 
purpose other than the purpose of the 
market, (Para 34) 


It is to be remembered that market fee 
ts levied by each and every Market 
Committee separately in its own area and 
if a good and substantial portion of this 
fee has got to be expended for rendering 
services in the area to the payers of the 
fee in relation to the transactions taking 
place therein, then logically speaking it 
flows from it that any money paid to 
the Board out of the collections of the 
market fee has also got to be expended 
in the very same area of the particular 
Market Committee, But such a strict 
construction from a practical point of 
view is not possible. The Board in the 
State is the Central Controlling and 
superintending authority over all the 
Market Committees, the primary func- 
tion of which is to render ser- 
vice in the market. Parting with 30%. 
income by a Market Committee in 
favour of the Board is not so excessive 
or unreasonable so as to warrant any 
interference with the law in this regard 
on the ground of violation of the princi- 
ple of quid pro quo in the utilisation of 
the market fee realised from the traders 
in the market area. The Marketing Deve- 
lopment Fund can only be expended for 
the purposes of the Market Committees 
in a general way, or to be more accu- 
rate, as far as practicable, for the pur- 
poses of the particular Market Committee 
which makes the contribution, (Para 35) 


The Marketing Development Fund 
constituted primarily and mainly out of 
the contributions by the Market Commit- 
tees from realisations of market fees, can 
also be expended for the purposes of the 
market in the notified market area in 
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relation to. the. transactions of..purchase 
. and .sale of the agricultural produce: and 
for no other general purchase or in the 
general interests of the .agriculture or 
the agriculturists. On that basis we may 


hold as valid the purposes mentioned in. 


clauses (i), (i), (iii), (iv), first part of 
-clause (v), clauses. (vi), (vii), (viii), (ix), 
(xii), first part of clause (xiii), cls .(xiv), 
(xv) and (xvi) of Section 26. At the same 
time we hold that the Marketing Deve- 


lopment Fund constituted out of the. 


Market fees cannot be expended for the 
purposes mentioned in second part of 
clause (v), clauses (x), (xi), second part 
of clause (xiii) and clause (xvii) of Sec- 
tion 26. We do not propose to strike 
down these provisions as being constitu- 
tionally invalid as the purpose of the 
Jaw will be served by restricting the 
operation of Section 26 in the manner 
indicated. (Para 37) 
If many of the purposes mentioned in 
the Act are outside the ambit of the ser- 
vice element and fall within the realm 
of the governmental functions, then it is 
plain that to say by generalisation that 
the fee money can be spent for the pur- 
poses or objects of the Act is not quite 
correct, If the law does not permit car- 
rying on of the sentiment too far for 
achiving of all the laudable objects un- 
der the Act, then primarily it becomes 
the duty of the Court to allow the law 


to have an upper hand over the senti- 


ment and not vice versa. AIR 1976 Punj 
& Har 1; Criticised. (Para 39) 

The literal meaning of the phrase 
“guid pro quo” is “one for the other” 
meaning thereby — “you charge the fee 
for the service.” Service to the mining 
area, factory, market or marketing ope- 
‘rations are services to the payer of the 
fee. (Para 47) 

Taking a reasonable and practical view 
of the matter and on appreciation of the 
true picture of justifiable and legal ex- 
penditure in’ relation to the market fee 
income, even though it: had to be done 
on the basis of some reasonable guess 
work, we are not inclined to disturb the 
raising of an imposition of the rate of 
market fee up to Rs. 2/- per hundred ru- 
pees by the various Market Committees 
and the Boards both in the State of Pun- 
jab and Haryana. After all, considerable 
development work seems to. have been 
done by many Market Committees in 
their respective markets. The charging 
of fee @ Rs. 2/-, therefore, is justified 
and fit to be sustained. 
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(Para 54) - 
`: We are, however, not inclined to up- ' 
hold the raising ‘of the: fee from Rs, 2/+: 


ALL R. 
.to Rs. 3/-, ag on the materials placed it -- 
is clear that this has been done chiefly - 

because of the wrong impression of law - 

that the amount. of market fee can be 
spent for any development work in the 
notified. market area and specially for 
the development of agriculture and the 


. welfare of the agriculturists. There was 


no justification in law in raising the fee 
from Rs. 2/- to Rs. 3/-. The High Court 
was wrong in maintaining this rise on an .- 
erroneous view of the matter, AIR 1977 
Punj & Har 347 (FB), Reversed. 
. “(Para 54) 
In future if the market fee is sought 
to be raised beyond the rate of Rs. 2/- 
per hundred rupees, proper budgets, 
estimates, balance-sheets showing the 
balance of the money in hand and in 
deposit, the estimated income and ex- 
penditure, etc. should carefully be pre- 
pared. (Para 55) 
(C) Punjab Agricultural Produce Mar- 
kets Act (23 of 1961), Ss. 28 cl. (vi) and 
32 — ‘Payment of interest on loans that 
may be raised’ — Whether loan can be 
repaid or interest on it can be paid out 
of realisation of market fees. (Quaere). 
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_UNTWALIA, J.:— In these groups of. 


Marketing Board 9 Civil Appeals and Writ Petitions, broad- 


ly ‘speaking, the question which falls for 


` determination is the validity of certain 
‘provisions of the Punjab Agricultural 


Produce Markets Act, 1961 (Punjab Act 
No. 23 of 1961), hereinafter referréd to 
as the Act, and the Rules framed by 


the States of Punjab and Haryana under | 


the said Act as also the validity of the 
frxation of market fees from time to time 
by the various Market Committees in the 
States aforesaid under the direction of 
the Punjab State Agricultural Produce 
Marketing Board and the Haryana State 
Agricultural Produce Marketing Board. 
All these cases have been heard together 
and are being disposed of by a common 
judgment, 


2. In the erstwhile composite State of 
Punjab the Act was passed in the year 
1961 to consolidate and amend the law 
relating to the better regulation of. the 
purchase, sale, storage and processing of 
agricultural produce and the establish- 
ment of markets for agricultural produce 
in the State, Under Section 3 of the Act 
the State Agricultural Marketing Board 
was constituted for the entire area of the 
composite State, which later, in the year 
1966 came to be bifurcated into the / 
States of Punjab and Haryana. Under 
the various provisions of the Act, which 
will be noticed shortly hereinafter, mar- 
ket areas and market yards were declar- 
ed putting restrictions on the traders to 
carry on their trade under a licence 
granted by the various Market Commit- 
tees established and constituted in ac- 
cordance with Sections 11 and 12, within 
the specified boundaries or areas. The 
traders were required to take out 
licences on payment of a licence fee. Un- 
der Section 23 of the Act a Market Com- 
mittee was required and authorised to 
levy œn ad valorem basis fees on the 
agricultural produce bought or sold by 
licensees jn: the notified market area at 
a rate not exceeding the rate mentioned 
in -Section 23 from time to time for 


every one hundred rupees, 


3. In. the composite State of Punjab 
and even after the bifurcation of the 
States for about a period of three years 
the maximum rate of market fee which 
could be levied under Section 23 was 
50 paise for every. one hundred rupees, 
Various Market Committees levied a fee 
of 50. paise .per. hundred rupees and no 
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dealer made any murmur or grievance 
of it. In the bifurcated State of Punjab 
by Act 25 of 1969 the rate of 50 paise 
was raised to Re, 1/-, It was further 
raised to Rs. 1.50 by Act 28 of 1973, 
Thereafter by Ordinance 4 of 1974 which 
was replaced by Act 13 of 1974 the rate 
was raised to Rs. 2.25. Several dealers 
filed a number of Writ Petitions in the 
High Court of Punjab and Haryana chal- 
lenging the increase in the rate of mar- 
ket fee from time to time, the last one 
being by Act 13 of 1974. Similarly in the 
State of Haryana the rate of 50 paise 


was raised to Re. 1 by Haryana 'Amend- - 


ment Act 28 of 1969. It was further 
raised to Rs. 1.50 by Act 21 of 1973. By 
Ordinance 2 of 1974 which was replaced 
by Act 17 of 1974 in the State of Har- 
yana the fee was raised to Rs. 2/- for 
every one hundred rupees, as against the 
rise of Rs. 2.25 in the State of ‘Punjab, 
Several dealers of the State of Haryana 
also challenged in the High Court the 
levy and increase of market fee from 
time to time. All the Writ Petitions were 
heard together, The increase and: levy of 
fee up to Rs, 2/- by the various Market 
Committees in the State of Haryana was 
upheld and the writ petitions of the 
Haryana dealers were dismissed while 
those of the Punjab dealers were allow- 
ed and the increase of rate brought 
about by Ordinance 4 and Act 13:of 1974 
to the extent of Rs. 2.25 was struck 
down, This decision of the High Court 
is reported in M/s. Hanuman Dall & 
General Mills, Hissar v. State of Har- 


yana AIR 1976 Punj & Har 1. The date- 


of the decision is November 8, 1974. In 
Punjab by Amendment Act 14 of 1975 
Section 23 of the Act was again amend- 
ed authorising the imposition of ‘market 
fee at a rate not exceeding Rs. 2.25 per 
hundred rupees. Telegraphic instructions 


were issued by the Punjab Board to the 


various Market Committees directing 
them to charge Rs. 2/- only with effect 
from August 23, 1975 after the passing 
of the Act 14 of 1975 on August 8, 1975. 
The increases in the rates of fee, the 
last one being in August, 1975, were 
again challenged in the High Court. But 
the Full Bench which finally heard the 
writ petition upheld the increase by its 
judgment delivered on January 28, 1977, 
which is reported in Kewal Krishan Puri 
y. State of Punjab AIR 1977 Punj & Har 
847. Civil Appeal 1083 of 1977 has been 
preferred in this Court from the said 
judgment of the High Court. 

4. Both in the State of Punjab and 
the State of Haryana the rate of market 
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fee was further raised from Rs. 2/- to 
Rs. 3/-, It was unsuccessfully challenged 
in the High Court, The dealers have pre- 
ferred appeals from the judgments of 
the High Court as also filed writ peti- 
tions in this Court, In the State of Pun- 
jab the fee was raised to Rs, 3/- by Or- 
dinance 2 of 1978 which must have been 
replaced by an Act. The Ordinance was 
promulgated on April 28, 1978. Writ 
petition 4436 of 1978 has been filed in 
this Court challenging the previous in- 
creases in the fee along with the last 
mcerease of Rs, 3/-, The High Court up- 
held it by its judgment dated May 18, 
¥978, Special Leave Petition ~(Civil) 2768 
of 1978 was preferred from this judg- 
ment, Writ Petition No, 3849 of 1978 was 
filed in the High Court by a large num- 
ber of dealers, which was dismissed in 
limine by order dated September 18, 
1978, Civil Appeal 1616 of 1978 arises out 
of this. Writ Petition. Several other dea- 
lers have filed separate writ petitions also 
being Writ Petitions 4470, 4472, 4481, 
4485 and 4564 of 1978 challenging the in- 
crease of market fee in the State of 
Punjab, 


5. In the State of Haryana the rate 
of fee was raised from Rs. 2/- to Rs. 3/- 
with effect. from September 5, 1977 by 
Ordinance 12 of 1977 replaced by Act 22 
of 1977, The Haryana State Marketing 
Board directed all the Market Commit- 
tees in that State to collect market fee 
@ Rs, 3/- with effect from 5-9-1977. A 
number of writ petitions were filed in 
the High Court challenging the said in- 
crease and the High Court dismissed all 
the writ petitions by its judgment dated 
August 30, 1978. Civil Appeals 1700 to 
1773 of 1978 and Civil Appeals 1626 and 
1627 of 1978 are from the judgment of 
the High Court dated August 30, 
1978. The said increase has also been 
challenged by filing writ petitions in this 
court and they are Writ Petitions 4420, 
4450, 4460 and 4484 of 1978. 


6. Although by now there is a catena 
of cases of this Court pointing out the 
difference between “tax” and “fee” with 
reference to the constitutional provisions 
and otherwise also, the problem before 
us has presented some new angles and 
facets. We, therefore, think it advisable 
and necessary to review many of the 
earlier decisions to pin-point the precise 
difference as far as practicable in order 
to resolve the rival contentions of the 
parties. The arguments of the learned 
counsel for the parties whenever thought 
necessary would be referred to at the 
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appropriate places hereinafter in aug 
judgment, 


7. Clause (2) of Art, 110 and ci. (2) 
of Article 199 of the Constitution, ths 
former occurring in the Chapter of Par- 
liament and the latter in relation to the 
State Legislature, are in identical terms 
as follows :— l 


“A Bill shall not be deemed to be a 
Money Bill by reason only that it pro- 
VIdES........ 200. for the. demand or payment 
of fees for licences or fees for .services 
rendered......... 


The Constitution, therefore, clearly draws 
a distinction between the imposition of 
a tax by a Money Bill and the impost 
of fees by any other kind of Bill. So 
also in the Seventh Schedule both in 
List I and List II a distinction has been 
maintained in relation to the entries of 
tax and fees. In the Union List 
entries 82 to 92A relate to taxes and 
duties and entry 96 carves out the legis- 
lative field for fees in respect of any of 
the matters in the said list except the 
fees taken in any Court. Similarly in the 
State List entries relating to taxes are 
entries 46 to 63 and entry 66 provides 
for fees in respect of any of the matters 
in List II but not including fees taken in 
any Court, Entry relating to fees in 
List HI is entry 97. Our Constitution, 
therefore, recognises a different and 
distinct connotation between taxes and 
fees, 


8. The leading case of this Court 
which has been referred and followed in, 
many subsequent decisions is the case of 
Commr., Hindu Religious Endowments, 
Madras v, Lakshmindra Thirtha Swamiar 
of Sri Shirur Mutt 1954. SCR 
1005. The point decided therein 
was that the provision relating to the 
payment of annual contribution contain- 
ed in Section 76 (1) of the Madras Hindu 
Religious and Charitable Endowments 
Act, 1951 is a tax and not a fee and 
so it was beyond the legislative compet- 
ence of the Madras State Legislature to 
enact such a provision. The meaning 
given to the word “tax” by Latham C.J, 
of the High Court of Australia in Mat- 
thews v. Chicory Marketing Board 60 
CLR 263 has been quoted with approval 
at page 1040 and has been often repeat- 
ed in. many other decisions, Generally 
speaking a fee is defined to be a charge 
for a special service rendered to indivi- 
duals by some governmental agency. A 
question arises — “special service” ren- 
dered to whom, which kind of indivi- 
duals? Mr. V. M, Tarkunde who appear- 
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ed for the Haryana Marketing Board 
stressed the argument that service ren- 
dered must be correlated to those on 
whom the ultimate burden of the fee 
falls. In our opinion this argument is 
neither logical nor sound. The impost of 
fee and the liability to pay it is on a 
particular individual or a class of indi- 
viduals. They are under the obligation 
to submit accounts, returns or the like 
to the authorities concerned in cases 
where quantification of the amount of 
fees depends upon the same, They have 
to undergo the botherations and harass- 
ments, sometimes justifiably and some- 
times even unjustifiably, in the process 
of discharging their liability to pay the 
fee, The authorities levying the fee deal 
with them and realize the fee from 
them. By operation of the economic laws 
in certain kinds of impositions of fee the 
burden may be passed on to different 
other persons one after the other. A few 
lines occurring at page 119 in the judg- 
ment of the Privy Council in the case 
of Attorney General for British Colum- 
bia v. Esquimalt and Nanaimo Rly. Co, 
1950 AC 87 may be quoted with advant- 
age. They are as follows :— 


“It is probably true of many forms of 
tax which are indisputably direct that 
the assessee will desire, if he can, to 
pass the burden of the tax on to the 
shoulders of another. But this is only an 
economic tendency. The assessee’s efforts 
may be conscious or unconscious, suc- 
cessful or unsuccessful; they may be de- 
feated in whole or in part by other eco- 
nomic forces, This type of tendency ap- 
pears to their Lordships to be something 
fundamentally different from the “pass- 
ing on” which is regarded as the hall- 
mark of an indirect tax”, 


The authorities, more often than not, al- 

most invariably, will not be able to 
know the individual or individuals on 
whom partly or wholly the ultimate 
burden of the fee will fall. They are not 
concerned to investigate and find out the 
position of the ultimate burden. It is 
axiomatic that the special service ren- 
dered must be to the payer of the fee. 
The element: of quid pro quo must be 
established between the payer of the 
fee and the authority charging it. It may 
not be the exact equivalent of the fee 
by a mathematical precision, yet, by and 
large, or predominantly, the authority 
collecting the fee must show that the - 
service which they are rendering in leu 
of fee is for some special benefit of the 
payer of the fee, It may be so intimately 
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connected or interwoven with the ser- 
vice rendered to others that it may not 
be possible to do a complete dichotomy 
and analysis as to what amount of spe- 
cial service was rendered to the payer 
of the. fee and what proportion went to 
others. But generally and broadly speak- 
ing it must be shown with some ‘amount 
of certainty, ‘reasonableness or pre- 
ponderance of probability that quite a 
substantial portion of the amount of fee 
realised is spent for the Tas benefit 
of its payers. - 

§. We may now extract some very 
useful and leading principles from the 
decision of this Court in Shirur: Mutt’s 
case (1954 SCR 1005, supra) pointing out 
the difference between tax and fee, At 
pages 1040-41 says Mukherjea, J., as he 
then was: 

“The second characteristic of ~ is 
that it is an imposition made for public 
purpose without reference to any special 
benefit to be conferred on the payer of 
the tax. This is. expressed by saying that 
the levy of tax is for the purposes of 
general revenue, which when collected 
forms part of the public revenues of the 
State. As the object of a tax is'not to 
' confer any special benefit upon any 
particular individual, there is, as it is 
said, no element of quid pro quo be- 


‘tween the taxpayer and the , public 


"a ‘fee’ is generally defined to be a 
charge for a special service rendered 
to individuals by some governmental 
agency.” 

At page 1042 the learned Judge enunci- 
ates — “The distinction between a tax 
and a fee lies primarily in the fact that 


a tax is levied as a part of a common. 


burden, while a fee is a payment for a 
‘special benefit or privilege............ «Public 
interest seems to be at the basis of all 
impositions, but in a fee it is some spe- 
cial benefit which the individual re- 


ceives.” After pointing. out that ordinari- 


ly there are two classes of ‘cases, where 
Government imposes ‘fees’ upon. persons, 
the first being the type of cases ‘of the 
licence: fees for Motor Vehicles or the 
like and in the other class of cases “the 
Government does some. positive work for 
the .benefit of persons and the money is 
taken as the return for the work done 
or. services rendered” (vide page 1043), 
. tt.is said further — “Tf the’ ‘money thus 
paid is set apart and: appropriated speci- 
fically for the performance of such. work 


_ _ and is not merged in the public revenues 
for the benefit of: ‘the. general public, it 


could be counted ‘as fees -and -not a` tax. 
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tween the tax and fees and as said by 
Seligman, the taxing power of a State . 
may. manifest itself in three different . 
forms known respectively as special as- 
sessments, fees and taxes.” Finally at . 
page 1044 the striking down by the High 


-Court of the imposition of. fee under . 


Section 76 of the Madras Act was up- 


-held on the ground — “It may be no- 


ticed, however, that the contribution that 
has been levied under Section 76 of the 
Act has been made to depend upon the 
capacity of the payer and not upon the 
quantum of benefit that is supposed to 
be conferred on any particular religious 
institution.” Benefit conferred on any 
particular religious institution would 
have been undoubtedly benefit conferr- 
ed on the payer of the fee, 


10. After the decision of this Court 
in Shirur Mutt’s case (supra), Section 76 
of the Madras Act was amended. The 
effect of the amendment came to be 
considered by this Court in the case of 
Sudhindra Thirtha Swamiar v. Commr. 


for Hindu Religious & Charitable En- 


dowments, Mysore, 1963 Supp (2) SCR 
302. Pointing out the various differences 
between the earlier law and the -amend- 
ed one at pages 320-21 the imposition of 
fee was upheld. 


11. in two oiher ai or his. Gaus 
following the ratio of Shirur Mutt’s deci- 
sion the imposition of fee was upheld, 
vide Sri Jagannath Ramanuj Das v. 
State of Orissa 1954 SCR 1046 and Rati- 
lal Panachand Gandhi v. State of Bom- 
bay 1954 SCR 1055. 


12. We now ‘proceed. to consider some 
more decisions of this Court in which 
apparently some different phrases were 
used for explaining the meaning of the 
word ‘fee’ and its distinction from ‘tax’. 
Both sides placed reliance upon those 
decisions. But if the phrases are under- 


. stood in the context they were used and 


with reference to the facts of those cases 
it- would be noticed that the «leading 
principle has not basically undergone 
any change. | 

13. In the . case of MHingir-Rampur 
Coal Co. Ltd.. v. State of Orissa, (1961) 
2 SCR 537 the challenge was to the cess 
levied by the Orissa Mining Areas Deve- 
lopment’ Fund Act, 1952,- The’ petitioners’. 
stand in the first instance was that the 


` ‘cess “levied was not a fee but a duty of 


excige on coal: and: hence beyond ‘the © 
competence of ‘the. State Legislature. Al- 


ternatively they contended that even: if - 


it was a: fee it was beyond the compet- 


ALR... 
~ There is really no generic difference be-- 
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other reasons not necessary to be men- 
tioned here. The cess imposed was up- 
held as a ‘fee’ relatable to Entry 23 of 
List If read with Entry 66. In other 
words it was upheld as a ‘fee’ in respect 
of regulation of mines and mineral deve- 
lopment. Gajendragadkar, J., as he then 
was, delivered the judgment on behalf 
of the majority and discussed the point 
at some length. At page 545 are to be 
found a few words which go directly 
against the contention of Mr. Tarkunde. 
Says the learned Judge:— “......... a fee 
is levied essentially for services render- 
ed and as such there is an element of 
quid pro quo between the person who 


' the fee and the public authority 


which imposes it.” (Emphasis supplied). 
Mr. Tarkunde, however, relied upon a 
passage at the same page which runs 
thus :— 

“If specific services are rendered to a 
specific area or to a specific class of 
persons or trade or business in any local 
area, and as a condition precedent for 
the said services or in return for them 
cess is levied against the said area or 
the said class of persons or trade or 


business the cess is distinguishable’ Srani 


a tax and is described as a fee.” 


The above passage does not mean. that’ 


the service rendered is unconnected with 


or not meant for the payer of the fee.. 


As pointed out earlier, service rendered 
' to an institution like a Math is a service 
rendered to the payer of the fee, Simi- 
larly services rendered to a specific area 
or to a specific class of trade or busi- 
ness in any local area, must mean, and 


cannot but mean, that it is for the spe- 


cial benefit of the person operating in 
that area. The service rendered was to 


the mining area for the benefit of the 
mine owners of that area. The area or. 


trade does not pay the fee nor does it 


get the benefit in vacuum. The fee is 


paid by the person who is liable to: pay 


ł and service to the payer does not. 


mean any. personal or domestic service 


. to him but it. means service in relation 


to the transaction, property or the insti- 
- tution in respect of which he is made to 

pay the fee. Says the learned Judge at 
page 549 : —_ - 


‘It is true that when. the Legislature’ 


levies a fee for rendering specific ser- 
vices to a ‘specified area or to a speci- 


fied class of- persons: or trade or business; . 


- in. the last Asia ae such: services. may 
indirectly. form 
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: part- of services to. the - 
. public in- general. If. the special - service 
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. rendered is distinctly and primarily 


meant for the benefit of a specified class 


or area the fact that in . benefitting the 
specified class or area the State as. a 


whole may ultimately and indirectly be — 
benefitted would not detract from the 
character of the levy as.a fee. Where, 
however, the specific service is indistin- 
guishable from public service, and in 
essence is directly a part of it, different 
considerations, may arise. In such a case 
it is necessary to enquire what is the 


‘primary object of the levy' and the es- 


sential purpose which it is intended “to 
achieve. Its prii primary object and the es- 
sential purpose must be distinguished 
from its ultimate or incidental results: or 
consequences. That is the true test in 
determining the character of the levy.” 
(underlining, ours) 


14. At pages 549-50 in the decision of 
(supra), 
reference has been made in passing to 
the decision of the Australian High 
Court in Parton v. Milk Board (Victoria) 
80- CLR 229. The majority which, 
amongst others, included Dixon, J., held 
the purported levy to be invalid because 
it was the imposition of a duty of ex- 
cise, there being no element of quid pro 
quo to the person on whom the levy 
had been imposed. Since a few lines 
from the judgment of Dixon J., occur- 
ring at pages 258-259 will be very help- 
ful in tackling with the problem we are 
faced with,.we may quote them here, 
They are as follows :— 


“Tt is an exaction for the. purposes of 
expenditure out of a Treasury Fund. The 
expenditure is by a government agency 


and the. objects are governmental. It is: 


not a charge for services. No doubt: the 
administration of the Board is regarded 
as beneficial to what may loosely be de- 
scribed as the milk industry. But -the 
Board performs no- particular service for 
the dairyman or the owner of a milk 
depot for which his contribution may be 
considered as a fee or aa presini 


On the other hand it is a waa tax. 
“Customs and excise duties are, in their 
essence, trading taxes, and may.be said 


‘to be more concerned with the commo- 
dity in respect of which the taxation is 


imposed than with particular person 
from whom the tax is exacted”: Attor- 


ney-General for. British . Columbia v. 


Kingaome Dt aaa car 12922) AC 45,. 
at p. 59.” T aia 


l 
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At page 554 is to be found the final con- 
clusion of Gajendragadkar, J., which is 
the crux of the matter, It runs:— 


"Thus the scheme of the Act shows 
_ Ehat the cess is levied against the class 


of persons owning mines in the notified 
area and it is levied to enable the State 


Government to render specific services 
to the said class by developing the noti- 
fied mineral area. There is an element 
of quid pro quo in the scheme, the cess 
collected is constituted into a specific 
fund and it has not become a part of 
the consolidated fund, its application is 
regulated by a statute and is confined to 
its purposes, and there is a definite cor- 
relation between the impost and the 
purpose of the Act which is to irender 
service to the notified orca (underlin- 
ing ours), 


15. In the case of Corporation of Cal- 
cutta v. Liberty Cinema (1965) 2 SCR 
477 the respondent was charged by the 
Calcutta Corporation a very high licence 
fee assessed according to the sanctioned 
seating capacity of the Cinema ‘house, 
The High Court quashed the imposition, 
In appeal to the Supreme Court the 
stand of the appellant Corporation was 
that the levy was a tax and Section 548 
(2) of the Calcutta Municipal Act did 
not suffer from the vice of excessive 
delegation; while the respondent cinema 
contended that the levy was a fee and 
had to be justified as being imposed in 
return for services to be rendered, 
Altenatively the respondent submitted 
that if it was a tax it was invalid as it 
amounted to an illegal delegation of le- 
gislative functions. The majority view 
was expressed by Sarkar, J., as he then 
was, and the impost was upheld as a 
tax. In the minority opinion delivered 
by Ayyangar, J., it was held that even 
in the case of a licence fee a correlation 
between the fee charged and the service 
rendered was necessary to be establish- 
ed. It was, therefore, held to be a tax 
but invalidly imposed under a power 
suffering from the vice of unconstitu- 
tional legislative delegation. In the cases 
before us the licence fees charged from 
the various traders in the market areas 
are not excessive and have not been at- 
tacked on any ground whatsoever. We 
are, therefore, not concerned to find out 
whether an element of quid pro quo is 
necessary in cases of all kinds of licence 
fees, Some licences are imperative to be 





taken only by way of regulatory meas- ` 


-ure, some are in the nature of grant of 
exclusive right or privilege of the State, 
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such as, excise cases noticed by this 
Court in the case of Har Shankar v, 
Dy. Excise & Taxation Commr, (1975) 3 
SCR 254, Some may be cases. of licence 
fees where element of quid pro quo is 
necessary to be established. But what: is 
important to be pointed out from the 
case of Liberty Cinema (supra) is that 
in the case of a fee of the kind with 
which we are concerned in this case the 
element of quid pro quo must be esta- 
blished. Otherwise the imposition of fee 
will be bad. In the majority opinion, it 
is stated at page 490 :— 


“The conclusion to which we then ar- 

rive is that the levy under Section 548 
is not a fee as the Act does not provide 
for any services of special kind being 
rendered resulting in benefits to the 
person on whom it is imposed. The work 
of inspection done by the Corporation 
which is only to see that the terms of 
the licence are observed by the licensee 
is not a service to him. No question here 
arises of correlating the amount of the 
levy to the costs of any service, The 
levy is a tax.” 
Ayyangar, J., said at page 526 that there 
being no correlation between the fee 
charged and the service rendered the 
impugned levy was not authorised, 


16. Mr, Tarkunde at one stage of the 
hearing endeavoured to submit, although 
the Solicitor-General appearing for the 
State of Punjab and Mr. H. L. Sibbal 
for the Punjab Marketing Board had 
made no such submissions, that the im- 
pugned impost could be justified as a 
tax. There was no lack of legislative 
competence in imposing a tax of the 
kind under issue, Counsel further sub- 
mitted that in almost all the cases in 
absence of quid pro quo the levy was 
held to be bad and unsustainable as a 
tax for want of legislative competence, 
On the other hand learned course] for 
the appellants and the petitioners M/s. 
A. K. Sen, Anil Dewan, B. S. Malik and 
A. K. Goel pointed out that at no point 
of time the respondent sought to justify 
the impost as a tax obviously because it 
would have then violated the provisions 
of the Sales Tax law which did not 
authorise the imposition of such a tax 
beyond a certain percentage, amd as a 
tax it could not be but a sales-tax. 
Finally this controversy was not pursued 
when we pointed out that at no stage 
the question was raised and no attempt 
at any stage was made to justify it as 
a tax. Obviously the Market Committees 


could not be competent under the Act 
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to impose any tax on the sale and pur- 
chase of the agricultural produce in the 
market nor did it ever purport to do so, 
The nature of the impost and the power 
under which it was levied squarely . and 
uniformly remained within the realm 
of the fee and fee of the kind which 
could not but be sustained on the esta- 
blishment of the element of quid pro 
quo between the authority charging. the 
fee and its payer. 

17. The next case to be considered is 
the decision of this Court in Nagar 
Mahapalika, Varanasi v. Durga Das 
Bhattacharya (1968) 3 SCR 374 in which 
it was held that the annual licence fee 
charged from the rickshaw owners and 
the drivers by the Varanasi Municipal 
Board could be justified only on the 
basis of the element of quid pro quo. 
The fee was held to be ultra vires and 
illegal because after excluding certain 
items of expenditure the balance did 
not constitute sufficient quid pro quo 
for the amount of the licence fee charg- 
ed. It could not be sustained as a tax, 
Certain major items of expenditure in- 
curred by the Municipal Board were at- 
tributable to the discharge of its statut- 
ory duty and, therefore, at page 386 it 
was said by Ramaswami, J, — “H is 
manifest that the licence fee cannot be 
imposed for reimbursing the cost of 
ordinary municipal services which the 
Municipal Board was bound under the 
statute to provide to the general public.” 
The expenditure incurred by the Muni- 
cipal Board for the benefit of the 
licensees constituted 44% of the total 
income of the Municipal Board and 
hence it was held that there was no 
sufficient quid pro quo established in the 
circumstances of the case. In Delhi Cloth 
& General Mills Co. Ltd. v. Chief Com- 
missioner, Delhi, (1970) 2 SCR 348, the 
High Court had found that 60% of the 
amount of licence fees charged from the 
mills was actually spent on services ren- 
dered to the factory owners, On that 
basis sufficient quid pro quo was found 
to exist and the impost was upheld by 
this Court also. We may, however, add 
that the rule of 60% cannot be of uni- 
versal application. It is not a static rule, 
The cases of licence fees are, generally 
speaking, on some different footing, 
There is a substantial element of regu- 
latory measure involved in them, Over 
and above that a good portion of the 
fee, may be in the neighbourhood of 
66% or more, must be correlated to the 
gervice rendered to the person from 
whom the fee is charged, But there may 
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be.cases where, as in the instant one, 
the licence fee charged by way of regu- 
latory measure is not exorbitant or ex- 
cessive. But the other kind of fee charg- 
ed has got to be justified on the ground 
of existentce of sufficient quid pro quo 
between the payer of the fee and the 
authority charging it. In such a case 
from a practical point of view it may 
be difficult to find out with arithmetical 
exactitude as to what amount of fee has 
gone in incurring the expenditure for 
the services, But, broadly speaking, a 
good and substantial portion of it must 
be shown as being spent for the services 
rendered, 


18. Now we come to the decision of 
this Court in Indian Mica & Micanite 
Industries Ltd, v. State of Bihar, (1971) 
Supp SCR 319 wherein Hegde, J., speak- 
ing on behalf of a Constitution Bench of 
this Court, reviewed all the earlier cases 
and pointed out at page 323 that — 
“While a tax invariably goes into the 
consolidated fund, a fee is earmarked 
for the specified services in a fund 
ereated for the purpose.” Concludes the 
learned Judge at pages 324-25 :— 

“From the above discussion it is clear 
that before any levy can be upheld as 
a fee, it must be shown that the levy 
has reasonable correlationship with the 
services rendered by the Government. In 
other words the levy must be provéd to 
be a quid pro quo for the services ren- 
dered. But in these matters it will be 
impossible to have an exact correlation- 
ship. The correlationship expected is one 
of a general character and not as of 
arithmetical exactitude,” 

Difference between a licence to regulate 
a trade, business or profession in public 
interest and in a case where a Govern- 
ment which is the owner of a particular 
property may grant permit or licence to 
someone to exploit that property for his 
benefit for consideration has been point- 
ed out at page 325, The State of Bihar 
had failed to place materials in the High 
Court to establish the reasonable cor- 
relationship between the value of the 
services rendered with the fee charged. 
For some special reasons the case was 
remanded. But one thing may be pin- 
pointed from a passage occurring at 
page 327 that the expenses of maintain- 
ing an elaborate staff by the Excise De- 
partment were not only for the purposes 
of ‘ensuring that denaturing is done pro- 
perly by the manufacturer but also for - 
the purpose of seeing that the subse- 
quent possession of denatured spirit in 
the hands either of a wholesale dealer 
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or.. retail seller or any other licensee. or. 
permit-holder is not. misused by convert- 
ing the denatured spirit into alcohol fit 
for human consumption. .and thereby 
evade payment of heavy duty. ‘But the 
appellant before the Supreme Court or 
other similar licensees had nothing to do 
with manufacturing process) They were 
only the purchasers of manufactured 
denatured spirit. In that context it was 
said — “Hence the cost of supervising the 
manufacturing process or any assistance 
rendered to the manufacturers cannot be 
recovered from the consumers like the 
appellant.” When we come to discuss 
even from the admitted facts in relation 
to the levy of impugned market fees, 
‘we shall point out that the authorities 
concerned as also the High Court labour- 
ed under the impression that the fee 
realized from the traders in the ‘market 
could be spent for any purpose of deve- 
lopment of agriculture by providing all 
sorts of facilities to the agriculturists in- 
cluding the facilities of link roads for 
the purpose of transport of their agricul- 
tura] produce to the markets how so 
‘ever distant those link roads may be 
from the market proper or any other 
purchasing centre in the market. . 

19. In the case of Secretary, Govt. of 
of Madras, Home Department v. ; Zenith 
Lamp & Electrical Ltd., (1973) 2 SCR 
973, the character of Court fees came up 
for consideration as to whether they are 
taxes or fees or whether they are suj 
generis. Although after referring 'to the 
various Entries of the Seventh’ Schedule 
in the different lists it was noticed. that 
Court fees were not taxes and they were 
covered by separate Entries of fees ex- 
clusively meant for Courts, yet the broad 
principles of the requirement of quid 
pro quo were made applicable in the 
cases of Court fees also. Even so, Sikri 
C. J., speaking for the Court pointed 


out at page 982 — “But even if the mean- 


ing is the same, what is ‘fees’ in parti- 
cular case depends on the subject-matter 
in relation to which fees are imposed”, 
The learned Chief Justice further aber ved 
at the same page — “In other words, it 
cannot tax litigation, and make litigants 
pay, say for road building or education 
or other beneficial schemes that a State 
may have. There must be a broad cor- 
relationship with the fees collected and 
the cost of administration of civil jus- 
tice”. 
Court in the market fee cases were to 
hold good, then pushing it to the logical 
conclusion one will have to - say that 
giving all sorts of- facilities te the liti- 
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gants for their travel frem. the. village 
homes to the Courts : would also. be.a. 
service to them. In cases of court fees one 


‘-has to take a broad view of the. matter 


to find out whether there exists a- broad ` 
correlationship with the ‘fees -collected 
and the cause of administration of justice. 
Even mixing the amount of court fee 
collected with the general -fund will be 
permissible, It may not be kept in a se- 
parate fund or earmarked separately, 
The very fact that in relation to court 
fees there are separate Entries in the 
Seventh Schedule e, g. entry 77 List I 
and Entry 6 of List I, indicates that 
even though the character of the levy 
is not very much different from that of 
the genera] types of fees, in the matter 


of approach for finding out the element 


of quid pro guo quite a different tes 
has got to be applied, as indeed, to soma 
extent it has to be applied in many kinds 
of fees depending upon the totality of the 
facts and circumstances. Each case has 
to be judged from a reasonable and pra- 
ctical point of view for finding out the 
element of quid pro quo. 


20. In the case of State of Maharashtra 


.v, Salvation Army, Western India Ter- 


ritory, (1975) 3 SCR 475, Mathew, d. -3 
speaking for the Court after a re’sume 
of some earlier decisions of this Court 
upheld to a certain extent the fee charg- 
ed under the Bombay Public Trusts Act, 
1950 on the ground that taking precau- 
tionary measures to see that Publie 
Trusts are administered for the purpose 
intended by the authors of the Trust and 
exercising control and supervision with 
a view to preserve the trust properties 
from being wasted or misapropriated by 
trustees are certainly special services for 
the benefit of the trust. Thus ‘special be- 
nefits for the payer of the fee were esta- 
blished, as benefits to the trust were be- 


nefits to the trustees who are required to 
pay the fees out of the trust income. Bul 


then it was further pointed out that in 
spite of the accumulation of the surplus 
from 1953 onwards the authorities went 
fee of 2% which hag 
assumed the character of a tax. After 
giving certain guidelines the levy was 
declared to be without the authority of 
law after 3lst March, 1970... 


21. Observations of one of us (Chane 
drachud J., as he then was), speaking for 
the Court in the case of Government of 


‘Andhra Pradesh v.: Hindustan Machine 
-Tools Ltd., (1975) Supp SCR 394, at page. 


401, are quite- ea and may. be uses 


‘fully quoted here i= , > =- p 


“1980 


. “One cannot take into account the.sum 
total: of the activities.of a public body 
like a Gram Panchayat- to seek justifica- 
tion for the fees imposed by it. The ex- 


penses incurred by a Gram Panchayat or . 


a Municipality in discharging its obliga- 
tory functions. are usually met by. the 
imposition of a variety of taxes. For jus- 
tifying the imposition of fees the public 
authority has to show what services are 
rendered or intended to be rendered in- 
dividually to the particular person on 
whom the fee is imposed. The Gram Pan- 
chayat here has not even prepared an 
estimate of what the intended services 
would cost it”. 


The levy of howse-tax was held to be 
lawful but the levy of Permission Fee 
had to be struck down as being . illegal. 
In the instant case also it would be notic- 
ed that the Market Committees and the 
Market Boards assumed to themselves 
the liberty of utilizing and spending the 
realizations from market fees to a con- 
siderable extent, as if it was a tax, al- 
though in reality it was not so. In Muni- 
cipal Council, Madurai v. R. Narayanan, 
(1976) 1 SCR 333, endeavour was made 
as in the case of Nagar Mahapalika, 
Varanasi (supra) to justify the impost by 
the Municipal Council as a tax. Krishna 
fyer, J., speaking for the Court repelled 
that argument and since the impost could 
not be justified as fee the resolution of 
the Municipal Council was held to be. 
invalid. In The Chief Commr., Delhi v, 
Delhi Cloth and General Mills Co. Ltd., 
AIR 1978 SC 1181, the question for con- 
sideration was whether the registration 
fee charged on the document = satisfied 
the: two conditions of fee which were 
enumerated in the following language :—~ 


(i) there must be an element of quid 
pro quo that is to say, the authority levy- 
ing the fee must render some service for 
the fee levied however remote. the sere 
vice may be; 

` (ii) that the fee realised must be spent 
“for the purposes of the imposition and 
should not form part of the general Te- 
venues of the State.” 


The second condition was found not to 
be fulfilled and- hence the impost was 
held to be bad. We would like to point: 
out that the first condition is rather 
couched in too broad and general a 
tanguage. Rendering some service, how- 
ever remote the service may be, cannot 
strictly speaking satisfy the element ‘of 
quid pro quo required to be established 
in cases of the impost of fee.-But then; as- 


pointed out, 'in` some of the::cases noticed - 
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earlier the -~ registration 
taken to stand on. a. different footing al-. 
together... In the case of such a fee the 


.test- of quid pro quo is not to be satisfied 


with such direct, close or proximate cor- 
relationship as in the case of many other 
kinds of fees.. By and large registration 
fee is charged as a regulatory measure, 


22. The history of the marketing legis- 
lation was traced by Venkatarama Ajiyer, 
J. in the case of P. P. Kutti Keya v. State 
of Madras, AIR 1954 Mad 621. A num- 
ber of Writ Petitions were disposed of 
by one judgment delivered on 10-7-1953, 
Appeals in some of these Writ Petitions 
were brought to this Court in the case 
of M. C. V. S. Arunachala Nadar v. State 
of Madras, (1959) Supp 1 SCR 92, 
Although the Courts were concerned 
mainly with the question of the ‘consti- 
tutional validity of the marketing law 
which is beyond any pale of challenge 
now, it would be interesting to note that 
the Madras High Court had taken the 
funds raised from the 
merchants for construction of a market 
in substance amounted to an exaction of 
a tax. We are not going to approve such 
a narrow view in relation to the applica- 
tion of the amounts realized by market 
fees, yet we are not going to make it too 
broad either; so as to také within its 
Sweep any remote service which may. 
ultimately or tangentially be of some. 
benefit to the grain trade in the market, 
Subba Rao, J., as he then was, speak~ 
ing for the Court in Arunachala Nadar’s 
case (supra) traced the history of the 
marketing legislation at pages 95-96. and 
pointed out at page 98: “The Act, there- 
fore, was the result of a long explorato- 
ry investigation by experts in the field, 
conceived and enacted to regulate the. 
buying and selling of commercial crops by 
providing suitable and regulated markets 
by eliminating middlemen and bringing 
face to face the producer and the buyer 
so that they may meet on equal terms, 
thereby eradicating or at any rate reduc- 
ing the scope for exploitation in deal- 
ings,” At page 102 is to be found some 
discussion with regard to the licence fees 
which, says the learned Judge, "do not 
appear to be so high a3 to cripple the 
trader’s businesss’, The question of 
charge of the market fee apart from the 


licence fee did not fall for consideration 
in this case. The Bombay Marketing 
Statute came to be considered in the case- - 


..02 Mohammod Hussian Gulam. Moham- , 
mad: v.. State. of Bombay, (1962).2 SCR 


. fee . has been - 
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659, Wanchoo, J., as he then was, speak- 
ing for the Court repelled the, attack 
at page 669 on Section 11 of the Bombay 
Act which gives power to the. Market 
Committee subject to the provisions of 
the rules and subject to such maxima as 
may be prescribed to levy fees on the 
agricultural produce bought and ‘sold by 
licensees in the market area. The attack 
was that the impost was in the nature 
of sales tax. It was repelled on the 
ground that :— : 


“Now there is no doubt that the, market 
committee which is authorised to levy 
this fee renders services to the licansees, 
particularly when the market is estab- 
lished. Under the circumstances. it can- 
not be held that the fee charged for ser- 
vices rendered by the market committee 
in connection with the enforcement of 
the various provisions of the Act and 
the provisions for various facilities in the 
various markets established by it, is in 
the nature of sales tax. It is true that the 
fee is calculated on the amount of pro- 
duce bought and sold but that in our 
opinion is only a method of realising fees 
for the facilities provided by the Com- 
mittee”, 


Since the market was not found to have 
‘been properly established it was held 
that the market committee could not 


enforce any of the prévisions of the Act. 


or the Rules or the bye-laws. Therefore, 
the question of the rate of market fea 
did not fall for consideration. The Bihar 
Statute came up for consideration of this 
Court in the case of Lakhan Lal v. State 
of Bihar, (1968) 3 SCR 534, Bachawat, J., 
upheld the validity of the various ac- 
tions taken by the State Government 
under the Act and the Rules and finally 


said at page 539:— “But there is no ma- 


terial on the record to show that the Gov- 
ernment acted unreasonably or that the 
market is so wide that the sale and pur- 
chase of agricultural produce within it 
cannot be effectively controlled by the 
market committee or that the growers 
within the area cannot conveniently 
bring their produce to the market yards”, 
In contrast in the present case the! whole 
of the State has been divided into dif- 
ferent market areas, although the princi- 
pal market yard is only one in one area 
with some ‘sub-market yards appertain- 
ing to it. We do not mean to suggest in 
pointing out this difference that the de- 
claration of the whole market area jis un- 
reasonable. But the market fee has to 
be realized from the traders on the pur- 
chase of the agricultural produce in the 
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market which consists of the market 
yards and some purchasing centres estab- 
lished at some other places in the area 
due to the urgency or exigency of ths 
situation. Such a fee cannot be utilised 


_for the purpose of rendering all sorts of 


facilities and services for the benefit of 
fhe agriculturists throughout-the area, 
It may be very necessary to render such 
services to the agriculturists rather, they 
must be rendered. But the laudable end 
in itself cannot justify the means to 
achieve that end if the means have got 
no sanction of the law. In the Bihar case 
it was found at page 540 :— 


“The market committee has appointed 

a dispute sub-committee for quick set- 
tlement of disputes, It has set up a 
market intelligence unit for collecting 
and publishing the daily prices and in- 
formation regarding the stock, arrival 
and despatches of agricultural produce, 
It has provided a grading unit whers 
the technique of grading agricultural 
produce is taught, The contract form 
for purchase and sale is standardised, ‘The 
provisions of the Act and the Rules are 
enforced through inspectors and other 
staff appointed by the market committee, 
The fees charged by the market commit- 
fee are correlated to the expenses incur- 
red by it for rendering these services, 
The market fee of 25 naye paise per 
Rs. 100/- worth of agricultural produca 
and the licence fees prescribed by Rules 
71 and 73 are not excessive, The fees col- 
lected by the market committee form 
part of the market committee fund which 
is set apart and earmarked for the pur- 
poses of the Act. There is sufficient quid 
pro quo for the levies and they satisfy 
the test of ‘fee’ as laid down in Commr,, 
Hindu Religious Endowments, Madras 
v. Lakshmindra Thirtha Swamiar of Sri 
Shirur Mutt, (1954) SCR 1005”, 
It would be noticed that even the rate of 
25 paise per hundred rupees had to 
satisfy all these tests. In the instant cases 
we are concerned with the rates of mar-- 
ket fee which are much higher than the 
Bihar rate, Correlative service also, 
therefore, must satisfy the tests of 
rendering more services in the market 
area, The fund cannot be permitted to 
be utilised for an end, such as, augment- 
ing the agricultural produce etc., if if 
has no reasonably direct or close con- . 
nection with the services rendered to the 
payers of the fee. 


23. From a conspectus of the various 
authorities of this Court we deduce ths 
following principles for satisfying tha 
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tests for a valid levy of market fees on 
the agricultural produce bought or sold 
by licensees in a notified market area:— 


(1) That the amount of fee realised 
must be earmarked for rendering servi- 
ces to the licemsees in the notified mar- 
ket area and a good and substantial por- 
tion of it must be shown to be expended 
for this purpose. i 

(2) That the services rendered to the 
licensees must be in relation to the 
transaction of purchase or sale of the 
agricultural produce. 

(3) That while rendering services in 
the market area for the purpose of fa- 
cilitating the transactions of purchase 
and sale with a view to achieve the ob- 
jects of the marketing legislation it is 
not necessary to confer the whole of the 
benefit on the licensees but some special 
benefits must be conferred on them which 
have a direct, close and reasonable cor- 
relation between the licensees and the 
transactions, 

(4) That while conferring some spe- 
cial benefits on the licensee; it is per- 
missible to render such service in the 
market which may be in the general m- 
terest of all concerned with transactions 
taking place in the market, 


(5) That spending the amount of mar- 
ket fees for the purpose of augmenting 
the agricultural produce, its facility of 
transport in villages and to provide other 
facilities meant maitly or exclusively 
for the benefit of the agriculturists is not 
permissible’ on the ground that such 
services in the long run go fo increase 
the volume of transactions in the mar- 
ket ultimately benefitting the traders 
also, Such an indirect and remote bene- 
fit to the traders is in no sense a special 
benefit to them. 

(6) That hee element of quid pro quo 
may not be possible, or even necessary, 
to be established with arithmetical ex- 
actitude but even broadly and reasonably 
it must be established by the authorities 
who charge the fees that the amount is 
being spent for rendering services to 
those on whom falls the burden of the 
fee. 


(7) At least a good and substantial 
portion of the amount collected on ac- 
count of fees, may be in the neighbour- 
‘thood of two-thirds or three-fourths must 
be shown with reasonable certainty as 
being spent for rendering services of the 
kind mentioned above. 

24. In the light of the principles cul- 
led out and enunciated above, we now 
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proceed te examine the relevant provi- 
gions of the Act and the Rules framed 
thereunder as in force in the States of 
Punjab and Haryana. We shall examine 
the relevent provisions with reference to 
the Punjab Act and the Rules and will 
oniy refer to those of Haryana when 
some difference of some significance or 
consequence has got to be pomted out. 


25. Under clause (f) of Section 2 of 
the Act “dealer” is defined to mean '— 

“any person who within the notified 
market area sets up, establishes or con- 
tinues or allows to be conlinued any 
place for the purchase, sale, storage or 
processing of agricultural produce noti- 
fied under sub-section (1) of section 6 
or purchases, sells, stores or processes 
such agricultural produce.” 
Clause (hh) inserted by Punjab Act 40 
of 1976, says :— 

“licensee” means a person to whom 
a licence is granted under Section 10 and 
the rules made under this Act and in- 
cludes Any person who buys or sells 
agricultural produce and to whom a 
licence is granted as Kacha Arhtia or 
commission agent or otherwise but does 
not include a person licensed under Sec- 
tion 13”, 

As per clause (i):— 

“market” means a market established 
and regulated under this Act for the noti- 
fied market area, and includes a market 
proper, a principal market yard and sub- 
market yard”, 

The definition of “market proper” is to 
be found in clause (k) to mean:—- =~ 

“any area including all lands with the 
buildings thereon, within such distance 
of the principal market or sub-market 
yard, as may be notified in the official 
gazette by the State Government to be 
a market proper.” 


“Notified market area” in clause (1) 
means any area notifled under Section 6 
and clause (m) provides :— 

“principal market yard’ and “sub- 
market yard” mean an enclosure, build- 
ing or locality declared to be a principal 
market yard and sub-market yard under 
Section 7”, 

As already stated the State Agricultural 
Marketing Board is constituted under 
Section 3 and while enumerating the 
powers and duties of the Board it is pro- 
vided in sub-section (9) that “The Board 
shall exercise superintendence and con- 
trol aver the Committees.” The provi- 
sion of “Declaration of notified market 
area” is to be found in Section 6 (1) 
which empowers the State Government 
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.fo declare. the area notified under Sec- 
.Gon 5 or.any portion thereof .to be a 
notified market area for the purposes cof 
the Act in respect of the, agricultural 
produce ` notified under Section 5 or any 
part thereof, As already pointed: out the 
whole of.the State was intended to be 
divided in various market areas and was 
also declared as such under Sectioa 6. 
Under sub-section (3) of Section 6 after 
the declaration of the notified . market 
area no person can establish or contimue 
any place for the purchase, sale; storage 
and processing of the agricultural’ produce 
except under a licence granted in accor- 
dance with the provisions of the Act, 
the Rules and the bye-laws. A dispute 
arose between the parties before us as 
to whether the licence is granted for the 
whole of the area or for particular 


places therein. On examining Form B 


in the Rules meant for grant of licence 
under Section 10 we find that the licence 
is granted for one or more places of 
business specified in column $§' situated 
in a particular notified market area 
named at the top of the licence. There 
will, be no sense in specifying the place of 
business in the licence if the licensee is 
to be permitted to establish his ‘place of 
business anywhere in a netified market 
area which is too big ani extensive for 
the control and supervision of.a parti- 
cular market committee. Market yards 
are declared -under Section 7' and for 
each notified market area chere can be 
one principal market yard and one or 
more sub-market yards as may be neces- 
sary. The marginal note of Section 8 is 
“No private market to be opened in or 
Near places declared to be markets’ 
There is some difference in the provi- 
sions of the Act as introduced: by the 
Haryana Amendment in relation to the 
establishment of notified market area, 
declaration of market yards and the inhi- 
bition on any person to establish or con- 
tinue any place for the purchase “sale, 
- storage and processing of any agticultural 
produce.” There was also a constroversy 
before us as to the exact interpretation -of 
the language of the two Statutes in rela- 
tion to such inhibition. But for ‘the pur- 
` poses of the cases before .us. it is 
not necessary ‘to further encumber 
the. judgment by attempting to ' re- 
- concile l 
` the. various’, provisions of the 
Acts in relation to this' matter. 
Suffice it to say that ‘there is -rio special 
-- provision -in the Statute for : establish- 
‘ment of markets .or'. markets. „proper as 


+ per the definition. contained ‘in. clauses. (i) 
j 
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. whole of the market 


vent exploitation of the latter by 


by harmonious _ construction - 
_ two: 


‘time direct’. 
‘Committee -is-.primarily'' concerned. with 
. providing. facilities. in the market - for 


ALE : 
and (k) of S. 2 of the Act, yet it is re-. 
asonable’to assume that the intention of 
the legislature is to constitute the market 
yards as the market proper and ordinarily . 
and generally the market would be the - 
same, but may include some other places 


' where transactions of purchase of agri- 


cultural produce by the traders from the 
producers has been allowed in order to 
avoid rush in the precincts of the market 
proper. But one thing is certain that the 
area in no sense 
can be equated with market or market 


_ proper, Nobody can be allowed to estab- 


lish a purchasing centre of his own at 
any place he likes in the market area 
without there being such a permission or 
authority from the Market Committees. 
After all the whole object of the Act is 
the supervision and control of the 
transactions of purchase by the traders 
from the agriculturists in order to pre- 
the 
former. The supervision and control 
can be effective only in specified locali- 
ties and places and not throughout tha 
extensive market area. 


26. We have already pointed out that 
there is no separate notification or de- 
claration establishing a market or mar- 
ket proper.. But Rule 24 (1) in both the 
States framed under the Act provides 
that :— “All agricultural produce brou- 
ght into the market for sale shall be. sold 
by open auction in the principal or sub- 
market yard.” This also indicates that 
market is generally the principal and 
sub-market yards, The benefit of mar- 
ket fee, therefore, has to be correlated 
with the transactions taking place at the 
specified place in the market area and 
not in the whole of the area, 

27, Sections 9 to 10 deal with the 
procedure of taking out licences. . The 
State Government is empowered under 
S. 11 to establish a market committee for 
every notified market area and to specify 
tts headquarters. The question of con- 
stitution of committees is dealt with in 
Section 12. The duties and powers of a 
market. committee ‘are enumerated in 
Section 13. It would be seen from clau- 
se (a) of sub-section ` (1) of Section 13. 
that it is the duty of the committee to ` 
establish a market in the notified market 


-area “providing such facilities for per- 


sons visiting it in connection with the - 
purchase, sale, storage, weighment and 
processing of agricultural produce con-' 
cerned’as the -Board may from time to 
This-also indicates that the 
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persons visiting: it :and in. connection. with 
' to. fix the “rate, from -time ‘to ‘time’ withir|- 

- 28.. Now. we come to the most. impor-. 
tant section viz; SEENON, 23: It. reads as 


. shall, subject to such . 
‘rules as may be made by the State Gov- - 


the transactions: taking. place. there. ~ 


follows: .. ; : 
"A. Committee - 


ernment inthis; behalf leavy:on ad- 
“valorem basis- fees on the agricultural 
“produce bought ‘or sold by licensees in 
the notified- market area at a`rate- not 
exceeding: three ‘rupees for every one 
hundred rupees:— ` an 3 

Provided that — 


(a) no fee. shall be leviable ‘in E S 


of any transaction in which delivery of 


the agricultural produce bought or sold 


is not ‘actually made; and 


(b) a fee shall be ‘leviable only | on the 
parties to a transaction in which delivery 


is actually made”, 
There is a. slight variation in’ Sec. 23 


as amended by Haryana Act 21 of 1973.. 


Therein some market fee may be charg- 
ed on the. agricultural - produce even 
brought - for processing by licensees in 


the notified area: But we-are not con- . 


cerned with the charge a such a fee in 
any of these cases. `. 
29, Rule 29 of the Punjab Rules says:— 
-“Levy and . collection of' fees - 


- duce. 

(1) Under. Section 23 a- Committee 
shall levy ` fees on the- agricultural pro- 
duce bought or sold by. licensees in the 


notified. market area at the rate to be 


fixed by the Board from time to time, . 
Provided that no such - fees shall be 
Aevied. on the same agricultural produce 
‘more than once in the same notified 
market area, A list of such fees ‘shall 
be exhibited in some conspicuous place 
at the office of the. Committee concerned: 
(3) The responsibility . of paying - the 
fees prescribed. under sub-rule (1) ‘shall 
be of the buyer and if he is not a licen- 
see then of the seller . who may realise 
the same. from, the buyer. Such fees shall 


be leviable as. soon as an ` agricultural. 


produce.is bought or sold by a licensee”, 
The Haryana `. 
game... 
` 30. Reading. ‘Section’. 23. ulong- “with 








\to the Rules as may be. made by tha 
{State Government. The, fee is levied on 


gers mMgximum,. meonpnd | in- ‘See: 
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on the - 


- sale and ere of.. r apripuuTAL PrO- . the provisions 


- take - within. 


Rule is substantially at 


. seller. who may realise 
the buyer. But. such. a contingency, can- 
transactions]. 
, Of sale by an-agriculturist. of- his .agn-| 
-cultural . produce 
:, dealer who. must :be a licensee, Nor was) 
-any such. eventuality oce l 
Of the.cases "betore "US WAS: PO 2 our oe 
- -1980- 8, C./65-. NIL: G> ere tte re, i 


R. 29 it. would be. noticed. thàt the power 
Jof the Committee to levy. fees is subject 


ad.valorem basis ` at. a rate ‘which cannot- 
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‘tion 23. by the. legislature.. But the- powerj. -- . 


the maximum . limit .has. been coùferred 


on- the : Board- and- the: Committee, is] - 


merely bound to follow ,it.' One of the 
arguments-before us on behalf of the ap- 


pellants and the petitioners was that it- 
. was the -Board which’ fixed 'the rate of 
- Rs. 2/-. first and thereafter: Rs. 3/- per 

- hundred rupees. The committee abdicated 
- its function in this regard and, therefore, 
the: levy of fee is contrary to the, ‘princi~ 

` ple of law laid down by this Court in. 
` the case of State of Punjab v. Hari Kri- 


shan. Sharma, - (1966) 2 SCR 982. But the 
distinction between’ the said case and 
‘the present one is that under the former 
-there' was no provision, in’ Section 5 (1) 


of the Punjab Cinemas (Regulation) Act. 


of 1952, that the power of the licensing 
.authority to grant licence was subject 
‘to any rule. the rule in its turn provid- 


ing‘ an “overriding . power in the State 


Government in the matter of grant of 
licence. - The control of the .Government 
provided-in sub-sec. (2) was of a limit. 
ed kind. On ‘the other hand Section: 23 in 


' express language controls the power of 


Committee to levy fees subject to the 


rules. The power given to the Board to 


‘fix the rate of market fees from time 
‘to time under Rule 29 is not ultra vires 
‘of the Act, as in our 
opinion’ sub-sec, (9) of Sec, 3 confers 


power-on the -Board to exercise supér- 
‘intendence and control over the Commit- 


‘tees, which power, in the context and 
the scheme of the - marketing law, will 


ferred on the Board under rule 29 (1). 


31. It is further to be pointed out that 
the fee levied is not on the agricultural 


.. produce: in the sense of imposing ‘any 
ind of tax or duty on the agricultural|’ 


produce. Noris it a tax on the transac- 


tion of purchase or sale. The levy is an 


impost on the buyer of the agricultural 
produce in. the market in relation to 
transactions of his ‘purchase.” The agri- 


-culturists are -not required to share any 


rtion of the burden of this fee. In case 
the buyer is not a licensee’ then the re- 
sponsibility of paying the fees is of the 
- the same from 


not arise in respect -ot the 
in. the market. to a 
in - any 


et aa s aa 
ty Qn = atte £ r” . EE h Na tz 
+ “3 -* d E Ey I e i 4 - 


fae eet ee ah 


its -ambit the power con-} 


~ 


» 
+ dew 


1026 S.C, 


notice, Probably such an alternative 
provision was meant to be made for out- 
side buyers who are not licensees when 
they buy the agricultural produce from 
or through the licensees. Anyway we are 
not concerned with that question, 

32, Under Section 27 (1):— 

“All moneys received by a Committee 
shall be paid into a fund to be called the 
Market Committee Fund and all expen- 
diture incurred by the Committee under 
or for the purposes of this Act: shal) be 
defrayed out of such fund, and any sur- 
plus remaining after such expenditure 
has been met ‘shall be invested in such 
manner as may be prescribed”, 


Every Market Committee is obliged 
under sub-section (2) (a) of Section 27 to 
pay out of its fund to the Marketing 
Board as contribution such percentage 
of its income derived from , licence fee, 
market fee and fines levied by the courts 
as specified in sub-clauses (i) and (ii). 
The purpose of this contribution as men- 
tioned in sub-s. (2) (a) is to enable the 
Board to defray expenses of the office 
establishment of the Board and such 
other expenses incurred by it in the 
interest of the Committees in general, 
The income of almost all the Market 
Committees were several lakhs of rupees 
per year and, therefore, each is required 
to pay 30 per centum of its income to 
the Board by virtue of the amendment 
brought about by Punjab Act 4 of 1978, 
Under S. 25 all receipts of the Board are 
to be credited into a fund to be called the 
Marketing Development Fund. Purposes 
for which the Marketing Development 
Fund may be expended are enumerated 
in Section 26 and the purposes for which 
the Market Committee Funds may be 
expended are catalogued in Section 28. 
- We think we shall have to read both the 
sections in full one by one. First we 
refer to Section 28, which runs as fol- 
lows :— 

“Subject to the provisions of Sec- 
tion 27, the Market Committee Funds 
shall be expended for the following pur- 
poses :— . 

(i) acquisition of sites for the Mar- 
(ii) maintenance and improvement of 
the market; i SHEREN 

(iii) construction and repair of build- 
ings which are necessary for the purposes 
of the market and for the health, con- 
venience and safety of the persons using 


i (iv) provision and maintenanca of 
standard weights and measures; 
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(v) pay, leave allowances, gratuities, 
compassionate allowances and contribu- 
tions towards leave allowances, compen- 
sation for injuries and death resulting 
from accidents while on duty, medical 
aid, pension or provident fund of the per- 
sons employed by the Committee, 

(vi) payment of interest on loans that 
may: be raised for purposes of the mar- 
ket and the provisions of a sinking fund 
in respect of such loans: - 


(vii) collection and dissemination of in- 
formation regarding all’ matters relating 
to crop statisties and marketing in re- 
spect of the agricultural produce con~ 
cerned: | | 


(viii) providing comforts and facilities, 
such as shelter, shade, parking accom- 
modation and water for the persons, 
draught cattle, vehicles and pack’ ani~ 
mals coming or being brought to the 
market or on construction and repair of 
approach roads; culverts, bridges and 
other such purposes: ` : 

(ix) expenses incurred in the main- 
tenance of the offices and in auditing the 
accounts of the Committees; 

(x) propaganda in favour of agricul- 
tural improvements and thrift. | 

(xi) production’ and betterment of 
agricultural produce; k 

(xii) meeting any legal expenses in- 
curred by the ittee; 

(xiii) imparting edu 
ing or agriculture; — l 

(ziv) payments of travelling and other 
allowances to the members and emplo- 
yees of the Committee, as prescribed; 

(xv) loans and advances to the em- 
ployees: 

(xvi) expenses of and incidental te 
elections: and 

(xvii) with the previous sanction of the 
Board, any other purpose which is cal~ 
culated to promote the general interests 
of the Committee or the notified market 
area or with the previous sanction of the 
State Government, any purpose calcu- 
lated to promote the national or public 
interest”, l 

33. Let us first scan these clauses one 
by one on the footing. that the Market- 
Committee Fund will ordinarily and 
generally and almost wholly will 
be created out of the income of a parti- 
cular Market Committee on account of 
market fees realised by it from the‘tra- 
ders in the market. A portion of it may 
be on account of fines, licence fees, from’ 
weighment, arbitration fees etc. But 
those amounts compared to the huge 
realisations on account of market fees 


ition in markete 
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would be almost negligible. By and large 
the purposes enumerated in clauses (i) 
to (ix) are relatable to the service to be 
rendered in the market in relation to the 
transactions of purchase and sale of the 
agricultural produce. We shall deal with 
the problem of payment of interest on 
loans that may be raised for purposes of 
the market as mentioned in clause (vi) 
shortly hereinafter. Apropos cl. (viji) 
the attention of all concerned must be 
focussed here because the last part of 
this ‘clause had led the authorities and 
also the High Court to think that con- 
struction of link roads, culverts and bri- 
dges anywhere in a notified market area 
is covered by this clause. In our opinion 
it is not so, In the context of the lan- 
[guage of all the clauses preceding 
clause (viii) and clause . (viii) itself it is 
plain that what is meant by “construc- 
tion and repair of approach roads; cul- 
verts, bridges” is only for the purpose of 
the facility of going into the market 
from the nearest public road. Supposing 
a market has been established consisting 
of principal market yard or sub-market 
yards at a particular place where there 
is no facility for the carts or the trucks 
and other vehicles to go, then approach 
roads, and if necessary even culverts 
and bridges may be constructed, or re- 
paired out of the Market Committee 
Fund. Such an expenditure within the 
limited limit will be the object of faci- 
litating the taking place of the transac- 
tions of purchase and sale in the market 
and will confer some special benefits to 
the traders apart from a ‘share of the 
benefit going to the agriculturists who 
are not required to share any burden of 
market fee. But as we have pointed out 
above, if one were to give a very wide 
meaning to this phrase of construction 
and repair of approach roads, culverts 
and bridges to say that such construc- 
tion can be permitted anywhere in the 
market area for the facility of the agri- 
culturists which ultimately will bene- 
fit the traders also, then the whole con- 
cept of correlation of fee and its character 
of having an element of quid pro quo 
will dwindle down and become an empty 
formality. Uplift of villages and help- 
ing the agriculturists by all means is the 
duty and the obligation of the State no 
doubt and it has to do it by incurring 
expenses out of the public - exchequer 
consisting of the income from various 
kinds of taxes etc. - 

34. One may not have any serious 
objection to the items of expenditure 
mentioned in clauses (xii), (xiv), (xv) 
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and (xvi). But the other clauses do re- 
quire some careful examination. Obvi- 
ously clause (x) and clause (xi) cannot 
form the items of expenditure out of 
the market fees. In face of the view of 
the law expressed by us above the pro- 
paganda in favour of the agricultural 
improvement and expenditure for pro- 
duction and betterment of agricultural 
produce will be in the general interest 
of agriculture in the market area, The 
whole of the State is divided into mar- 
ket areas, So long as the concept of fee 
under our Constitution remains distinct 
and limited in contrast to tax ‘such ex- 
penditure out of the market fee cannot 
be countenanced in law. The first part 
of clause (xiii) may be justified in the 
sense of imparting education in market- 
ing to the staff of the Market Committee. 
But imparting education in agriculture 
in general cannot be correlated with the 
market fee. The first part.of clause (xvii) 
is too vague to merit any discussion on 
the language of the clause itself until 
and unless we are faced with concrete 


‘examples of such expenditure. But how 


ii-conceived the second part of cl (xvii) 
is, is abundantly clear from the decisions 
of the Punjab High Court mentioned 
above and to be discussed shortly here- 
inafter. Is it permissible to spend the 
market fees realised from the traders 
for any purpose calculated to , promote 
the national or public interest? Obviously 
not. No Market Committee can be per- 
mitted to utilise the fund for an ulterior 
purpose howsoever benevolent, laudable 
and charitable the object may be. The 
whole concept of fee will collapse if the 
amount realised by market fees could 
be permitted to be spent in this fashion. 
We may, however, mention one matter 
pointedly in connection with the Market 
Committee Fund. Under Section 32 the 
Committee may borrow money for car- 
rying on the purposes for which it is 
established on the security of any pro- 
perty vested in and belonging to the 
Committee. It may obtain a loan from 
the State Government or the Board. In 
the various figures and charts submitted 
before us it was shown that the Market 
Committees had raised money by loan 
and other methods. That also will form 
the market committee fund. Technically 
and legally, therefore, one may not have 
any objection to the expenditure of such 
money for the purposes mentioned in 
clauses (x), (xi) (xiii) and (xvii). As we 
indicated above clause (vi) provides for 
payment of interest on loans, but that 


is confined to loans that may be raised 


: -Jany “other purpose,’ 


trolling and 
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` [for .purposes. of the -market ang not: for: 
` whereas, the power: 


lof the Committee to ‘raise. 
Section 32 is very wide. “The Act, how- 


‘lever, is silent: as to wherefrom ‘interest `. 
will be paid or the principal will be re- . 
turned in regard to the amount of-loan - 


{raised for a purpose other than the pur- 
pose of the market. Since. we find that 
the matter:-hds proceeded ‘at © various 


stages in the High Court as also in this ` 


Court under a great confusion of the 
correct position of law, we. do not pro-. 
pose to express any opinion in this re- 
gard at this stage. Nor. do we propose. 


to strike any clause of Section 28 as be- - 


ing unconstitutional merely on the ground 
that the expenditure authorised therein 
- goes beyond the scope of the purpose of 
the utilisation of the market fees, The 
authorities have to bear this in mind 
and on a proper occasion the matter wil} 
have to be dealt with by courts in tha 
light of this judgment where a concrete 
case comes of raising of a loan, spend- 


ing the money so raised which cannot. . 


be reasonably connected with the pur- 
poses for which the market fee can be 
spent, as to. whether such a loan. can be 
repaid or interest on. it can be paid out 
of the realizations of. market fees. 

35. One of the points: mooted — before 
us was as to how far the market com- 
mittees can be compelled. to part -with 
' 30% of their income in favour of. the 


' Marketing Board. If so, for . what’ pur-. 


poses the Board. fund, namely, the Mar- 
keting Development Fund can’ be .ex-. 
pended. It is to be remembered. that. 
market fee is levied by each and every 
[Market Committee separately in its own 
area and if a good and ‘substantial. por- 


tion of this fee has. got to be expended — 


for rendering services inthe area to 
the payers of the fee. in relation to the 
transactions taking place: therein, then 
logically speaking it flows from it that 
any money paid to the Board out of’ the 
collections of. the market’ fee has also. 
got to be expended in the very same area 
of the particular. Market Committee. But 


such a strict construction froma‘ practi-: — 


cal - point of view is- not possible. The 
Board in the State is the Central’ Con- 
superintending authority, 
over all’ the Market Committees, the. 
primary function of which is to render 


“ Iservice:in the market. Parting ‘with. 20% . 
income. by a Market Committee in favour. ~ 
of the Board is not so. excessive or Un- ~ 
inter- - 


reasonable as: to: warrant any 
ference. ‘with: the “law! in - ec ener OR . 


' -Rewal Krishan V. State-of Pinjabs ~~ > : 


of quid: pro quo in’ the utilisation “of thi 
loan's under- j 


-` purposes of the particular Market Com- 


Pps AcE. Ro- 
‘the -greund: of -violation ‘of the ‘principle s 







like’ to. emphasise that the ‘ Marketing 
Development Fund*can only ‘be' expend- 
ed for the purposes of thé Market Com- 
mittees in'a general way, or to be more 
accurate, as far as. practicable, for © the 


mittee which makes the contribution. 
36. We shall now read Section ‘26 `of - 


the Act providing for purposes for which 


the Marketing . Development Fund may 
be expended. It reads as follows :—- ` 


“The Marketing - Development Fund 
shall be utilised for the ‘following pur- 
poses.:— 


(i) better marketing of agricultural’ 


produce; 


(ii) marketing of agricultural 
duce on. co-operative lines: 


(ii) collection and dissemination of 
market rates and news; 

(iv) grading and standardisation of. 
agricultural produce; Es 

(v) general . improvements - in the 
markets or their respective notified mar-. 
ket areas; 

(vi) maintenance of the office of the. 
Board ‘and construction and repair- of its: 
office - buildings, rest hote and staff 
quarters; 


(vii) giving aid to financially. E 
Committees in the’ shape of. loans and 
grants, . l 

(viii) payment of salary, leave allo- i 
wancée, gratuity, . ` compassionate: allo- 
wance, compenation for injuries or death. | 
resulting from accidents while on duty, 
médical ‘aid, pension or provident fund: 
to the persons employed by the Board 
and leave and pension contribution to 
Government ‘servants on deputation; 

(ix) travelling and other allowances to - 
the employees of the Board, its members . 


pro- 


' and members of Advisory Committees; 


(x) propaganda, demonstration . and 
publicity in favour of agricultural im- 
provements; : 

(xi) ~production . and betterment o3 
agricultural produce; 

(xii) meeting any legal. expenses iNe 
curred by the Board; . 


o: (xiii) - imparting education in’ manag 


or agriculture; 

‘-(xiv) construction. of godowns;, 

-(xv) loan's.and advances to. the empr 
loyees; ~, 

~(xVvi): expenses. inourred: l-in „auditing t thas 
‘accounts: of the, Boardgs .. re 


1986. 
'-« (xvii) with the previous „sanction ` of 


‘the State Government, any other purpose - 


‘which is 
general interests of. the 


‘calculated to, promote - the 


‘terest. ` 


' 37. On a sae of the reasoning ae 


we have applied in the case of market 


Committee Fund we may point out that’ 


the Marketing Development Fund. con- 


stituted primarily: and mainly out of the ` 


contributions by the Market Committees 
ftom realisations of market fees, can also 
be expended for the purposes of the mar- 
ket in the notified market area in rela- 
tion to the transactions of purchase and 
sale of the agricultural produce and for 
no other general purpose or in the 
general interests of the agriculture or 
the agriculturists. On that basis we may, 
as at presently’ advised hold as valid the 


purposes mentioned in clauses (i), (ii), | 


(ii), Gv),, first part of clause (v), clauses 
(vi), (vii), (viii), (ix), (xii), first part oł 
clause (xiii), clauses (xiv), (xv) and (xvi), 
At the same time we hold that the 
Marketing Development Fund constitut- 
ed out of the Market fees cannot be ex- 
pended for the purposes mentioned ip 


second part of clause (v), clauses (x), - 
second part of ‘clause (xiii) and 


(xi), 
clause (xvii). We do not propose to strike 
down these provisions.as being constitu- 
tionally invalid as the purpose of the law 
will be served be restricting the opera- 
tion of Section ae in the manner we have 
| done. 


38. We now proceed to examine “the 
decisions of the High Court in ‘the light 
of the principles of law enunciated 
‘above. 
‘M/s. 


decision of a Division Bench of the High 
Court. It should be recalled that by. this 
-judgment delivered. on 8-11-1974, the 
High Court maintained the raising of the 
market fee from Rs.-1.50 to Rs.-2/- in Har- 
yana but struck down the rise from 
Rs. 1.50 to Rs. 2.25 in Punjab. In the 
.çases before us a lot of new . materials 
“contained in new statements and charts 
were filed before us on either side. We 
shall examine only a few of those ma- 
terials and that too very cursorily as in 
our view no useful purpose will. be serv- 


ed, nor is it possible to-do so for che | 


first time in this Court by their thorough 
‘@xamination. ‘The very basis of the mna- 
terials submitted: on either side seems to 


“be not: :well-. .grounded. on: a -correct ap-. 


preciation: of -law.."Too, many. disputes . pf.. 


.' Kewal “Krishan: g. 


not possible - ‘to. resolve - 


Board and the - 
-Committee;. or. the national or. r. public in- 


‘we have shown’ above, are 


‘generalisation 
‘be spent for the- purposes or objects of 


The first decision in the case of -. the Act ‘is riot ‘quite correct. The High 


Hanuman Dall & General Mills, - 
: (AIR 1976 Punj & Har 1) (supra) is the - 


‘major item on .which the amount 
been spent. under the head “works” con- . 


Tt dg ` 
all of. them nor . 


do we find that it will be ‘wseful to.do - 
that- exercise. We shall- presently . show . 


State: of “Punjab... .- 
facts have -been- Pa jie “Us. 


„that even ‘on: the materials placed before E 
the High Court-and on the findings- re- - 


corded by it, many-of which do not seem 
to be in dispute, the requirement of law 
is not ‘satisfied to the extent. it. is essen- 
Bevan E mente ge E 


39, In the case of Hanuman. Dall and 
General Mills (supra) the High Court 
examined many of the leading and im- . 
portant judgments of this Court ‘which 
we have reviewed, earlier and also plac- 
ed reliance upon an earlier Division 
Bench decision of the same High Court 
in Ram Sarup v. Punjab State, ILR | 


(1969) 1 Punj & Har 756. In para 31 of 


the judgment at page 12 the view of the 


High Court — “that the amount of fees 


so collected are not to be: spent exclu- 


_sively for rendering services to the pay- - 
ers of the fees but can also be 


utilised 
for carrying out the purposes or objects 
of the Act under which they are levied”, . 
is not quite correct. In the same para- 
graph the High Court felt constrained to 
add that the amount cannot, however, be 
utilised for/purposes which have no cor 
nection with the main purposes of the 


Act for which fee is levied, nor can it 


be Spent for carrying out the govern- 
mental functions of the State If many 
of the purposes mentioned in the Act as 
outside the 
ambit of the service element and fall 
within the realm of. the ‘ governmental 
functions, then ‘itis plain that to say by 
that the fee money can 


Court ‘has extracted ` Section. 28 of the — 
Act “but ‘has failed to scan‘the effect of 
the various purposes. in some of the 
clauses. “= 


. 40. After Seétemving: iis the icome and 
expenditure statements of: Market Com- . 
mittee, Hissar from 1969-70 to 1973- 74, 
the conclusion of fact drawn at page 15 
is that the market fee constitutes: more 


than- 80% ‘of the income of the Market - 


Committee and. the amount spent on 
“works” is nearly one-half of the. total 
expenditure. The further finding is “the 
has 


sists of the . amount deposited with the 


public- works department, Hissar, as con- . . 
„tribution for..construction of -village link ©. 
roads”, On that. finding . itself it.is.mani- - .. 
„fest; that Public Wọrks :Department - was 3- 
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carrying out the governmental functions 
of construction of roads including village 
fink roads spread throughout the whole 
of the notified market area of Hissar, 
The said link roads could not be taken 
to be approach roads within the mean- 
ing of clause (viii) of Section 28 of the 
Act as seems to be the view of the High 
Court. The error of law becomes writ 
large in the last sentence occurring in 
paragraph 34 of the judgment at page 
15 which says :— 

“In any case, the construction of roads 


‘ within the notified market area is a 


work of public importance and promotes 
the general interest of the committee 
and the notified market area which is 
one of the enumerated in 
Cl. (vii) of Section 28 of the Act”, 

The High Court further proceeds to 
gay :— 

“After giving my careful considera- 
tion, I am of the opinion that the expen- 
diture on the construction of link roads 
for which amounts were deposited with 
the Public Works Department is fully 
justified as it is for the benefit of the 
growers, the licensed dealers and the 
general public and promotes the interests 
of the notified market area’, . 


The High Court seems to be of the view 
that since transportation is very essen- 
tial for the development of a market 
and to enable the growers of the agri- 
cultural produce to bring the same te 
the market, the construction of link roads 
becomes an essential purpose of the 
market committees. It may be so but 
the. purpose cannot he allowed to be 
achieved at the cost of the market fee 
realised from the dealers. The High 
Court points out that the money cannot 
be spent in construction of the govern- 
mental activities for providing main roads 
in the State. How, then, the Market 
Committees can be made to contribute 
a very big chunk of their market fea 
income in construction of the link roads 
throughout all villages? To push the 
matter logically, if a link road is te be 
constructed from a village to the main 
road for enabling an agriculturist to 
transport his produce up to the main road 
then the Market Committee should be 
under an obligation to construct or at 
least to maintain the main road also in 
order to enable that agriculturist to 
reach the market which may be at a 
distance of say 20 miles from the link 
road. It is plain that construction of such 
link roads is as much a part of the gov- 
ernmental activity as that of the main 
roads, 


Kewal Krishan v, State of Punjab 
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41, It is interesting to find out from 
paragraph 36 of the judgment that the 
Market Committees were made to pay 
donations te educational institutions im- 
parting general education. The Market 
Committee, Hassan spent Rs. 1,07,794/- 
on the water supply scheme for a village, 
Even the High Court was constrained to 
disapprove of this. It also ‘spent a sum of 
Rs, 6,00,000/- for the construction of 
a Panchayat Bhawan. Many other in- 
stances are mentioned in paragraph 37 
of the judgment which shows that the 
Market Committees were getting enor- 
mous income from market fees and they 
were made to squander away a good 
portion of that money, unauthorisedly, 
although none of the purposes in itself 
was objectionable or bad. Rather, they 
were very laudable. But taking an 
overall view of the matter the High 
Court felt persuaded in the. case of 
Haryana to uphold the maximum limit 
of Rs. 2/- by adding “no interferance 
seems to be called for at this time”, In 
the case of Punjab, however, the allega- 
tion of the petitioners before the High 
Court was that the market committees | 
were collecting lakhs of rupees every 
month and the Marketing Board was 
collecting crores of rupees, The Market- 
ing Board was asked to contribute one 
crore of rupees, to the Guru Gobind 
Singh Medical College which had been 
recently established at Faridkot. A good 
portion of the money was already paid 
and the High Court was constrained to 
observe that “the State Government 
shall be well advised to compensate the 
Agricultural Marketing Board and the 
Market Committees for the misutillisa- 
tion of their funds for this unauthorised 
purpose”, The High Court held at page 
19, column 2:— 


“In the historical background, set out 
above, I am convinced that the enhance- 
ment in the amount of fee from one 
rupees and fifty paise to two rupees and 
twenty-five paise per one hundred rupe- 
es was not genuine and it was made with 
a view to enable the market committees 
and the Agricultural Marketing Board 
to reimburse themselves forthe amounts 
which they were directed to contribute 
to Guru Gobind Singh Medical College 
at Faridkot. The Market Committees 
were having enough income and could ` 
meet their legitimate requirements from 
the amounts of fees which were being 
realised prior to the enhancement”, 
The enhancement of fee from Re. 1/~ to 
Rs. 1.50 was upheld but the further in- 
crease to Rs. 2.25 was knocked down, 


1980 . 


42. We may note here that in the 
batch of appeals we heard there was no 
appeal from the judgment of the High 
Court in the case of Hanuman Dall & 
General Mills. We may reasonably as- 
sume, therefore, that the dealers of Har- 
yana were reconciled for payment of 
the market fees up to the maximum limit 
of two rupees per hundred rupees. In 
the case of Punjab, as we traced the 
history at the very outset, the maximum 


fixed later was Rs, 2.25 by Act 14 of 


1975. But by telegraphic instructions is- 
sued by the Board the Market Commit- 
tees were asked to charge Rs. 2/- only 
with effect from 23-8-1975. This was 
challenged before the High Court but 
unsuccessfully in the case of Kewal Kri- 
shan Puri v. State of Punjab (AIR 1977 
Pun] & Har 347) (supra). Civil Appeal 
1083 of 1977, is from this judgment of 
the High Court. The Full Bench judg- 
ment in this case also ‘suffers more or 
less from the same kind of error in the 
approach of the legal problem as is to 
be found in the earlier Division Bench 
decision, In paragraph 13 of the judg- 
ment at page 352 the High Court repel- 
led the attack on clauses (x), (xi) and 
(xiv) of Section 28 of the Act on the 
ground :— ` 

"The broad object of the legislation 
like the present one is only to protect 
the producers of agricultural produce 
from being exploited by middlemen and 
profiteers and to enable them to secure 
a fair return of their produce The Le- 
gislation like the present one has ifs root 
in the attempt on the part of the nation 
to provide a fair deal to the growers of 
crops and also to find a market for its 
sale at proper rates without reasonable 
chances of exploitation, If this object 
is kept in view, then the clauses of 
which the constitutionality has been chal- 
lenged, would certainly fall within the 
ambit of Entry 28. Clauses (x), (xiii) and 
(xiv) would help the growers to make 
improvements in the production of agri- 
cultural produce with the result that 
their agricultural produce would find a 
better market resulting in getting them 
high price for their agricultural pro- 
duce”, 
It is to be emphasised at this stage that 
the question is not of the legislative com- 
petence to enact those clauses, nor is 
there a question of the fee assuming the 
character of a tax and therefore, its im- 
position being beyond the legislative 
competence of the State Legislature. The 
precise and the short question is whe- 
ther the Market Committees and the 
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Board can be authorised to spend the 
amount realised by market fees, as fee 
and fee alone, for achieving all the ob- 
jects of the Act when such expenditure 
cannot be justified and sustained on the 
well-known concept’ of fee as pointed 
out by this Court in several decisions, 
The impost must be correlated with the 
service to be rendered to the payers of 
the fees in the sense and to the extent 
we have pointed out above. Again the 
High Court fell into an error in par- 
agraph 15 of the judgment when, while 
upholding the construction and repair ` 
of approach roads, culverts and bridges 
in the larger sense of the term it said:— 


“If the approach roads, culverts or 
bridges are in such a bad shape that 
they would become hindrance in the 
mobility of the produce from one part 
of the notified market area to the prin- 
cipal market yard, then the worst suf- 
ferer would be the grower for whose 
benefit the Act has been enacted”. 

The Full Bench approved the view of 
the Division Bench in the earlier case 
as is apparent from paras 17 and 18 of 
the judgment at pages 352 and 353, ` 


43, We have said a bit earlier that the 
Market Committees and the. Board 
laboured under a mistaken notion that 
they could spend the income from the 
market fee for all good purposes and 
objects of the Act in the general interest 
of agriculture and agriculturists in the 
village. We are going to extract some 
of the averments made in the affidavit 
of the Secretary of the Market Com- 
mittee of Moga from the judgment of the 
High Court at pages 354 and 355:— 

“Besides the above, the answering- 
respondent has undertaken the cleaning 
of mandis, lining of village Khals (water 
courses), link roads; constructions of 
culverts and bridges: supply of pesticides 
and spray pumps on subsidized basis as ' 
also the electrification of villages. All 
these activities are going to' cost the an- 
swering respondent an amount of several 
lakhs of rupees”, 


“Para 8 of the writ petition is denied. 
It is wrong to suggest that the Board 
and the answering respondent have al- 
ready given Rs, 5 crores to the Markfed 
without charging any interest. The fact 
of the matter is that on account of the 
withdrawal of the Cotton Corporation of 
India from the various markets, the price 
of cotton came down suddenly. In order 
to provide and ensure a reasonable price 
to the farmer, the Government asked the 
Markfed to enter the market, For 


- pan 
` 


_ instance; did not feel, 
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Bome amount of. money. So . far.:as. n 


. answering-respondent ; is «concerned, ` it. 
= has not contributed -- any money ‘at a. 
.. che answering ‘respondent . believes that 


the. Board has contributed - .only . an 
amount of Rs. 1.43 crores and not: 5 cro- 


Mt ‘may, ace: “be med. that 
‘the entire money collected by the. Market 
‘Committees: is being used for the pur 


. poses: envisaged under the Act’. ~ 


SFSCCE Sees eteocsoseseeeeeeeese 


“The Market Committees ae to pro- 
‘vide facilities. as envisaged under the 


‘Act. The petitioners had asked for the 
copies of balance sheets. 
‘sheets were originally ‘prepared when 
' the accounts of the Committees were 


‘being audited by “the Charatered Acco- 
accounts are being 


untants”. Now, the 
audited by the Examiner, Local Fund 
Recounts which is a Government Agency. 
The preparation of balance sheets involv- 
‘ed unnecessary expenditure and wastage 
of time and energy. Consequently, the 


practice of preparing balance sheets was ~ 


given up a few years back”. 


These paragraphs were placed before us | 


also from the records of Civil Appeal 
1083 of 1977. After quoting the various 
paragraphs . from — counter-affidayit the 


. High Court says in paragraph. 20 of the 


judgment at page 355 :— 
"From ‘the aforesaid specific averments 


5 made in the written statement, referred _ 
to above, it is clear that'to carry. out the- 


purposes of the Act it had become neces- 
sary to enhance the rate of.the market 
fee and such an „enhancement. ae 
. fully justified”. 

When certain documents were ded 
. before the High Court to show -that the 
Board was indulging in activities which 
had no correlation to the object to- be 
achieved under. the Act and that the 
_é@nhancement of the market fee could not 
be justified the High Court, in the first 
‘inclined ‘to put 
absolute reliance upon those documents 
as they were filed with the replication ‘of 
the petitioners. But: it’ did not- stop 


there. It proceeded further at page 356, © 


para 22 to say, on'an. impression of law 
which we have not- couhtenanced, that:" 

“So -far as. Annexures .W-11 ‘and W-12 
are concérned, any” éxpenditure . incurred 
by the Marketing Board: on` the setting 


_ up. of the rice’ sheilers’ or ginning: facto- 
_ fies ‘or, by the Market ‘Committees : on 
“ the construction: of the- link: roads would - 


-hot. be inconsistent with the provisions - 


- ! Kewal Krishan. vo State:of: Punjab & =: 2). 


-for . the ‘Chief. Minister’s 


`The balance f 


matter . of 


under the Act. . The setting up. of the’ 


- rice -shellers would be for the. benefit:.. 


of.the producers.and, as earlier -observ-':. 
ed; construction of- the link roads ‘also -. 


- would be for- their advantage. So far as. - 
- Annexure W-10 is concerned, there can `- 


be no: gainsaying’ that giving of donation - 

Flood . Relief. - 
Fund by: the Board or the Market Com- - 
mittee. would not be justified as ‘the sarne’: 


has no correlation with: the: object to be: 


achieved under the Act and in case any: 
amount has been spent by the Commit- 


tee in this respect, it would certainly be 


unauthorised and illegal, But, in the in-. 
stant case, the petitioners have failed to. 
show -that any amount was contributed 
towards the Chief Minister’s Flood Re- 
lief Fund and that the enhancement in . 
the ‘fee had any correlation with such a 
contribution. In this view of the matter, 
on the basis of Annexures W-10, W-il 


. W-12, the enhancement in the fee to be . 


levied by the ' Committees ee be 
struck down.” . i 


44. In several Civil Writ . Petitions 
filed- in the High Court by the -dealers 
of the various Market .Committees of _ 


. Haryana the challenge was to the rais- | 
. ing, of. the rate of market fee from 
_ Rs, 2/- to Rs, 3/-. 


The High Court re- 
jected’ all those . petitions by its judgment 
dated 30-8-1978 which is the ‘subject 
appeal in Civil Appeal - 
No. 1709 of 1978 and the analogous ones, 
After referring to the earlier judments 
of the Court this judgment of the. Divi- 
sion Bench also’ proceeds on thé same’ - 
lines as it was bound to. To. a large ex- 


_ tent we are saved from the .unnecessgary. 


botheration of examining the. valumni- 


ously new materials placed beforé us in | 
view of the counter filed. on -behalf of 


the Haryana Marketing Board in the 
High~ Court portions of which are ex- | 
tracted ‘in the judgment. It will be use- 
ful to give the whole of the extract ` 
from the judgment of the High Court, 
It runs as follows :— ` 


- “It is well known to everyone that the 
recent: floods -in Haryana were ‘unprece-' ` 
dented ‘and created havoc ‘in: the State, 
Almost one third .of Haryana: was sub- 
merged under water damaging the stand: | 
ing: crops and uprooting: the inhabitants 
making them- homeless.: The State. has to. 

resort `to- quick measures for .removiñg - 
the’-miseries- of ies poo and to gc F 

bilitate“ them.: is i 

The projected income”. irom. makel fea l 
-iri -thè .. year - 1977-78- -was Rs, :-9 ororesi 


CALR 
of :the:Act and the object to be -achtteved:- 


| 
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But due to the floods, at the old rate.of ;. 
2% it is expected to be’ Rs.. 7.77: crores, . 
: The Committees will. only.. þe.. able to 
achieve - the: projected ‘income «of: 1977-78 `. 
as anticipated. in the beginning. of the 
.year only. if the fee is:charged at en- 
hanced . rate of. 3%. Only -with the pro- 


jected: income the Board will be able to: 


provide. the. services envisaged by it tfo 
‘the farmers: of the area. The Board. al- 


lotted works amounting to Rs., 8.53 crores. 


in the year. 1976-77, out- of which the 
Board will be able to complete the dev- 


elopment works worth Rs. 5.62 crores up 


to 31st March, 1978, leaving a spillover 


. of Rs. 2.91 crores for the year 1978-79.: 
In addition to this spillover, . Board also `. 
anticipated to take .new- development : 
works amounting to Rs. 3 crores during - 


1978-78. - The projected.. income during 
the. year 1978-79 taking into account the 
enhanced rate of market-fee. will - be 
Rs. 6.20 crores whereas the expenditure 
will. be to.the.tune of ‘Rs. 8.97 crores in- 
cluding the development. works, , miscel- 
taneous other. services and. the. cost of 
establishment. The deficit of Rs. 2.77 
crores had to be met by the Board by 
raising loan from other sources. Thus 
even this enhanced fee will not be suf- 
cient to meet the expenditure which the 
Board proposes to incur for the purposes 
under the Act. Thus the enhancement of 
market-fee from.2% to 3%. is wholly 
‘reasonable and justified and has a rea- 
‘sonable correlation. with the services 
rendered or to be rendered.” 

Quoting . passages from the earlier judg- 
ments. of the 
levy. of the fee.@ Rs. 3/= per hundred 
rupees and dismissed all the writ peti- 
tions, . 


. 45; The challenge by the dealers of 
the Moga Market Committee by Civil 
Writ Petition No. 2015 of 1978 filed in 
the High Court ‘failed. as per the judg- 
‘ment of. the High’ .Court delivered on 
18-5-1978 wherein the Full Bench deci- 
sion was followed. Special Leave Peti- 
tion No. 2768 of 1978 has: been filed 
from the said judgment.- The’ purposes 


enumerated in the Full Bench decision . 


and repeated in this judgment also for 


. the purpose of justifying the incréase in . 
the rate of fee from Rs, 2/- to Rs. 3/- . 
per -hundred rupees are the stereo-type | 


ones: including Rural Integrated Devel- 
opment Scheme, night-shelter, link roads 
and bridges... Everybody :seems to have 
allowed. himself to .be carried too far-by 


- the -sentiment: of..thé laudable” object-af - 


the Act.of doing whatever is,:possible.to-. 
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. fee, it should be done. 


h:Court, it upheld the 


“ture: 


'do „under, it. for. the amelioration. of the 
. conditions and’the uplift of the villagers 
and. the .agriculturists... Undoubtedly the. 
_Act is primarily meant for that: purpose . 
-and to. the, extent it is permissible under 


: the law to-achieve that object of’ utilis- 


ing the money collected by the market 
But if the law 
does not permit carrying on of the sen- .. 
‘timent .too far for achieving of all the 
pa objects under the Act, then 


primarily -it becomes the duty. of. the 


Court to allow the law to have an upper 
hand over the sentiment and not vice 
versa. We must not be misunderstood to 
say that we are against the sentiment 
expressed in. the interests of the agricul- 
turists, Nor are we opposed. in the least to 
the’ achievement of all the laudable ob- 
jects envisaged under the Act. Let them 
all be achieved by all means known to 
law by. meeting the expenses. after aug- 
menting the public revenue or by divert- 


‘ing the expenditure. from wasteful or 


unimportant. channel to the more impor- 
tant one under the Act, But surely we 
cannot countenance the achievement of 
all those objects by utilising: a good and 
substantial. portion of the market fee 
célliections when ‘the ` utilisation © goes. 
against the concept of quid pro quo 
which ‘is ‘very essential in case of fees. 
As. we have already stated Civil Appeal 
1616 of: 1978 arises from the order of the - 
High Court dated 18-9-1978. dismissing 
the connected Writ Petition: filed by a 
few hundred dealers of various ‘Market 
Committees in the- State of Punjab chal- 
lenging the increase of the market fee 
from Rs: 2/- to Rs. 3/-. Before us in 
the Writ Petitions not only the increase 


of the rate from Rs. 2/- to Rs. 3/- has 


been challenged but. the previous in- 
creases have. also -been challenged. For 


_. the reasons to be briefly stated: herein- 


after we do not feel persuaded to inter- 
fere with the charging of the market. fee 
@ Rs. 2/- per hundred rupees by . tha 
various Market Committees in the States 


- of. Punjab and Haryana. But surely. on 


the facts-as they are, the increase of the 
-rate from Rs. 2/- to Rs, 3/- is not justi- 
‘fied in.law by any of the Market Com- 

mittees in either of the two States: 


: 46. Mr. ‘Tarkunde’ drew our attention 


to the report:.of the Royal Commission ` | 


submitted in. 1928 ..and the..recerit' Report 


cof the. National Commission on Agricul-. — 
| It. has .been emphasised in: those. - 
` reports that. in‘ order’ to make the mar- ~ 


keting: system efficient. and useful link. 


and -village: rodds':should* be constructed ` 


providing: 1. transport. ‘facilities - for: the- 
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transport of .the agricultural produce to 
the marketing centres, There cannot be 
any doubt that in any scheme of devel- 
opment of Agriculture and Marketing in 
a wide sense, a chain of connections may 
be found between one activity and the 
other. It is not only in regard to agri- 
culture but it is so in any other kind 
of production, distribution and market- 
ing. Our attention was drawn also to the 
use of the word “secondary” or. “in- 
direct” in some of the decisions in re- 
lation to the element of quid pro quo, 
But in our opinion there is a miscon- 
ception in understanding the true scope 
of the matter and not drawing the divid- 


ing lne- at the appropriate place for ` 


determining the real controversy, Ex- 
amples of trust cases were given befcre 
us that control of the trusts is not for 
the personal benefit of the trustees but 
for the beneficiaries, although the liabi- 
lity to pay the fee is of the trustees, The 
misconception lies in the fact that the 
impost of fee is not a personal impost on 
any person in the sense that unconnected 
with any undertaking or property or the 
like, it is just an impost.on his person, 
It is not so. When the trustee is charged 
fee for the benefit of the religious insti- 
tutions and the beneficiaries it is a bene- 
fit to the trustee. Similarly, as 
pointed out in the Mining Act and 
the factory cases charge of fee 
from the mine owners in the area 
or the factory owners in the factory for 
the purpose of developing and protecting 
the mines and the factories is a service 
to the owners, If one were to, push the 
example of a factory beyond the limit of 
the conception of fee, one could say that 
the fee charged from the factory owners 
can be utilised for pushing and. augment- 
ing the output of the raw-materials re- 
quired in the .manufacturing process in 
the factory, it is also a benefit to the 
factory owner. Is it reasonably possible 
to travel as wide as that? Neither the 
Royal Commission nor the ` National 
_ Commission suggested as to how the in- 

teprated development of marketing and 
the agricultural produce is to be financ- 
ed. They were not concerned with that 
aspect of the matter. None can have any 
objection to the carrying out of the in- 
tegrated development but it must be 
carried out by legal means raising the 
finance in a way known: to law. 

47. The improvements, checks, con- 
trols and regulations must be carried out 
in the market or in tts vicinity. Much of 
the facilities provided in the market 
yards or around it will also be for the 
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direct benefit of the producers, But 
then, being intimately connected with 
marketing operations the benefit to the 
producers must be deemed to be special 
or direct benefit to the traders also, Un- 
der the Marketing Rules the auction 
cannot be conducted by any person other 
than the person engaged by- the Commit- 
tee (Rule 24 (5)), and weighments and 
measurements of agricultural produce 
intended for sale are to be made through 
licensed weighmen or measurers in the 
principal or a sub-market yard (vide 
Rule 28 (2)). Reading these Rules in the 
background of the recommendations of 
the Commissions, and even. otherwise, it 
is plain that they are meant for the pro- 
tection of the agriculturists. But since 
they are intimately connected with the 
marketing operations; just like factory 
cases, they are also meant for the special 
benefit of the traders. The literal mean- 
ing of the phrase “quid pro quo” is “one 
for the other” meaning thereby — “you 
charge the fee for the service.’ Service 
to the mining area, factory, market or 
marketing operations are services to the 
payer of the fee. 


48. Mr. P. N. Lekhi, learned counsel 
for the State of Haryana placed some 
new materials before us to show that 
big projects of development of market- 
ing had been undertaken in India with 
the help of the World Bank loans. AN 
very good, We wish God speed to all 
these projects. The only check which the 
law has to put is — “please don’t spread 
your net too wide only on the traders, 
Keep it within bounds so long your levy 
has got the character of fee. You may 
raise funds by any other means known 
to law or to the economic world” ` 


49. Now we refer to some additional 
documents placed before us, But befora 
we do so we repeat what we have said 
above that the material placed on either 
side before us is so voluminous and 
cumbersome that no definite finding with 
any accuracy could be arrived at on that 
basis as there seem to be disputes in 
regard to the mature and accuracy of 
many of the figures either on the re-. 
ceipt side or on the expenditure side, 
We have, however, referred to some of 
the admitted facts even from the judg- 
ments of the High Court. We may refer 
to a few more. i 


50. In the affidavit of Shri R. K: 
Singh, Director of Marketing, Punjab 
and Secretary of Punjab State Agricul- 
tural Board filed in the High Court giv- 
ing rise to Civil Appeal No, 1083/77, 


1986 - 


which is not a new material in that 
sense, it was stated in paragraph 6:— 
“It is submitted that respondent No. 3 


is duty bound to bring about general im-. 


provement of a notified market area, 
production and betterment of agriculture 
etc. under the Act and the answering 
respondent .is duty bound to approve 
such expenditure under the Act. It is 


also submitted that electricity plays a 


major role in the production and better- 
ment of agriculture and for the general 
improvement of area. In view of its im- 
portance respondent No. 3 sought and 
respondent No, 2 approved the expendi- 
ture on the electrification of the villages 
gituate within the jurisdiction of respon- 
den No. 3.” 

In the writ petition, respondent No, 2 
was the Marketing Board and respon- 
dent No. 3 was the concerned Marketing 
Committee. In the same case in the 
Court additional affidavit was filed by 
Shri Tirath Singh, Chairman of the Pun- 
jab Board. It is stated in paragraph 7 
that apart from development works in 
the budget estimates in the year 1975-76, 
there were other development projects 
to be taken in hand some of which were 
enumerated in that paragraph, We may 
take up only two or three items out of 
the same to show in contrast how one 
will be within the limits of law and the 
others will be widely beyond it, Item 
No. (iii) reads as follows :— 


“To provide Rest Houses, Cattle 
Sheds, Cart Sheds, Light and Water ar- 
rangements in all the market yards.” 


A good portion of these facilities will be 
utilised by the agriculturists who would 
be coming to the market yards for sale 
of their produce, Yet in the view we 
have expressed above it will be a ser- 
vice to the trader directly connected 
with the marketing operations, In con- 
trast we quote items (x) and (xii):— _ 

(x) Continuation of programme of 
fink-roads, 

(xii) Improvement of agricultural pro- 
duction by providing improved seeds, 
green manuring seeds, plant protection 
equipment, insecticides and pesticides”, 
One has to stretch one’s imagination al- 
most to a breaking point to say that the 
programme of link roads and improve- 
ment of agricultural production by the 
means: mentioned in item (xii) can all 
be carried out by the impost of fee in 
the market, 

51. In a new affidavit of Shri N. S. 
Bakshi filed in this Court in Civil Appeal 
1083 of 1977 it is stated in paragraph 6 
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that in the entire Khanna market noti- 
fied area there is one principal yard; 
two sub-yards and only two purchase 
centres and no weighing bridge or any 
weighing facilities have been provided by 
the Committee. It is stated in para- 
graph 7 that “amount of Rs. 3/- lacs 
lying with the Khanna Market Commit- 
tee during March, 1978 in Banks was 
got deposited in the Government Trea- 
sury under the orders and directions. of 
the Board.” These facts are disputed. 
But we are merely stating them for the 
future guidance of the authorities that 
they should proceed in the matter cau- 
tiously keeping in view the law laid 
down by this Court in earlier cases, such 
as, Salvation Army case, and in the light - 
of this judgment. In the additional affi- 
davit of Shri K. K. Puri it is stated that 
from the information gathered it was 
learnt that the Punjab Board had spent 
about a crore of rupees by way of sub- 
sidy @ 75% for the metallic bins for 
the use of the- villagers for their dome- 
stic use: a crore for air spray; five crores 
to the Punjab State Electricity Board, 
one crore given to MARKFED, one and 
a half crore to Soil Conservation Depart- 
ment and yet nine crores were lying 
surplus with the various Market Com- 
mittees, The figures may be exaggerated 
but are not quite groundless, We are 
merely quoting them for the future cau- 
tion of the authorities concerned. Puri 
has further pointed out in paragraph 17 
of his affidavit that in the Estimated Ex- 
penditure in the proposed Budget of the 
Moga Committee for the years 1976-77 
and 1977-78 several lakhs of rupees were 
shown for insecticides and pesticides 
apart from other inadmissible expenses. 
We may again pin-point the difference. 
If insecticides and pesticides are for use 
at the place where actually the market- 
ing operations are carried on it would 
be a justifiable expenditure. But if they 
are meant to be supplied to the agricul- 
turists for use at their village homes or 
in their fields surely they cannot be 
valid expenditure out of the collections 
of the market fee, 


$2. Mr. Tarkunde filed an abstract of 
the statement of income from market fee 
and license fee and expenditure incurr- 
ed therefrom by the Market Committee, 
Hissar as worked out from Annexures 
R-I to R-V filed in the High Court. It 
would be seen from this abstract that in 
the year 1974-75 the income from mar- 
ket fee was Rs, 24,08,141/- and from 
licence fee about Rs, 6,000/- only, A sum 


-.1036.-S. 
of ‘Rs, -7,09,670/~ was contributed: under 


«Section 27-of the Act to the Board and. 
-a sum of: Rs. 14,73,732/- was spent on . 


works including link roads, Similar was 


the -position in: the year 1975-76. In 1976- . 
- 77 income from licence fee was only.. 


Rs. 16,000/- and odd;. income from mar- 


. ket fee was Rs. 38,27,233/-. A big chunk - 
to’ the tune of Rs. 12,19,383/- went- as. 


contribution to the Board and ‘Rs. 47,408/- 
were spent on works including link 
roads. Similar abstracts were: given in 
respect of other ‘Market Committees 
showing exactly the ‘same position, Ab- 
stracts- were also. given to us by Mr, 
Tarkunde showing the income of the 
Haryana Board by contribution made by 


the various Market Committees and.the 


expenditure incurred therefrom. -In . the 
abstract statement figures of expenditure 
both of admissible and inadmissible 
items had been clubbed together. It is, 
therefore, not possible to get any correct 
picture from these abstracts. 


53. How admittedly the authorities 
concerned have travelled wide beyond 
Humit for the application of the fee 
money -will be apparent from the coun- 
ter affidavit of the Haryana Board filed 
in the High Court giving rise-to Civil 
Appeal 1700 of 1978. In paragraph 10 (ij 
it is stated:— | Haa 

“The corrstruction of link roads within 
the notified market area is a work. of 
public importance and promotes the 
general interest. of the farmers, traders 


and the notified market area which is- 
J enumerated in, 


-one of the 
clause XVII of Section 28 of the Act.” 
In para 10 (ii) it ts admitted :— 

. “Thus. the enhancement of market fee 
from 2% to 3% is wholly reasonable and 


has correlation with the services render- . 


ed or to be rendered. 65% of its income 
_ had to be rightly deposited with the 
P. W. D. and the Government, as the 


Committee had got its Link Roads. con- 
structed through Government Agency - 


and is still getting so constructed.” 

It is thus a clear admission that 65% of 
the income has gone by way of contribu- 
tion to the P. W, D. fund for construc- 
_tion of the link roads, It ts in’ substance 
a contribution to the’ Public Exchequer 
.for helping the Government Agency in 
_performing its governmental ` functions 


and duties. In no way such a contribu- . 


tion can be justified out of the market 
fee: income. From Annexure - R-II. ap- 
' pended to the: aforesaid afidavit -of. the 
Board it.:would be: seen that. in the year 


E 1974-95 -a -` sum of: .. R8. : -1;07,838/- -Was 


| Rewal- Krishan :v; State ef Punjab... 


-and legal expenditure in relation: to thel. 
. market fee income, even though. it. had - - 


uplift of cattle ‘wealth: and its product, 
This illustrates to what extent the con- `. 


` cept of fee in lieu of. service: has, ‘been- : 


oe A sum of Rs. 6,00,000/-. and 
was spent for. improving the ‘quality 
of cotton seeds for seeds sag ae! 


y ses. In a: 
‘Gober Gas Plant: Rs, 15,55,000/- were in- . - 


vested. This item was sought to be ex- - 
plained before us by Mr. Tarkunde that 
this expenditure was incurred with. the 
help of the subsidy received. from the - 
State and the Central Governments, The 
scheme of the Gober Gas Plant wes 
Jaunched for.the promotion of. interest 
of market area. It is not explained as to 
how it was connected with the market- - 


_ ing operations in the area and how much 


was the subsidy and. what: portion of the 


_ amount was ‘spent out of the market fee 


income, Similarly’ in. Annexure R-II 


-from the statement of income and eyx- 


penditure of the Haryana Board. for the 
year 1975-76 it would appear that a sum 
of Rs. 1,28,70,662/- was spent “on gene- 
ral improvement in M. C. and other 
Notified area and construction of F. A: 
O. C.” Apart from the the other items 
of expenditure are a sum of Ru- 
pees 20,00,000/- in purchase and acquisi- 
tion of land -for new mandies: and Ru- 
pees 10,00,000/-- and odd. for. purchase of. 
land, construction of building | for. 
Board's. office and staff quarters in the ` 
mandies. Again in this year a sum..of 
Rs. 95,00,000/- and odd is shown to have 
been spent on Gober Gas Plant., It) may 
be inclusive of the figure of ‘the earlier 


year. Then from Annexure R-IV, the 


statement for the year 1976-77, it will ` 
be found that a sum of rupees one crore 


: was given as loan to Haryana Electricity ` 


Boord. We have taken somé. of these 


items just by way of example to ilu- `` 


strate that the authorities took “full | 
liberty to treat the ralisation from mar- ` 
ket fee as a general realisation of tax | 
which they were free to spend in any : 
manner they linked for the purposes of - 


_the Act, the development of the area, for - | 


giving a fillip to agricultural “production 
and so forth and so on, The sooner the 
authorities are. made to realise the cor- 
rect position in law the better it will 
be for all concerned. . bn 


.54. But taking a reasonable and prac- 
tical view of.the matter and on ‘appre-; : 
ciation of the true picture of justifiable! . 








to-be.done..on the basis of some. reason- 
able. #uess ~work,, “We - afe not inclined at - 


given as aid to animal: husbandry: for the. 


1980. 
























the rate of market fée up to Rs: 2/- per 
hundred rupees by the various: Markot 
Committees’ atid the Boards both’ in- the 


' Ihave: been done by many Market .Com- 
mittees in their respective markets, The 
charging of fee @ Rs. 2/-, therefore, is 
justified and fit’ to be ‘sustained, We 


the dealers of Haryana did not feel ag- 
grieved when the High Court maintain- 


tent of Rs. 2/- per hundred rupees. We 
àre, however, not inclined to uphold 
the raising of the fee from Rs. 2/- to 

Rs. 3/-, as on the ‘materials placed 
fore us it, is clear that this has been 
done chiefly because of the wrong im- 
pression of law that the amount of mar- 
Ket fee can be spent for any develop- 
ent work in the notified market area 
‘and specifically for the development -of 
agriculture and the welfare of the agri- 
culturists. On the basis of the facts and 
figures placed before us from the High 
Court records and also some new mate: 
.jrials filed here we have come to the 


jtion in law in raising the fee from Ru- 
“pees 2/- to Rs. .3/-. The High Court was 
“wrong in maintaining | this rise on an ər- 
roneous view of the matter.’ We, there- 
fore, - 
“petitions to the extent and ‘in the man- 
ner indicated above and direct the Mar- 


‘ket Committees and the State. Market- 


É si Boards not to realize market fee at 


_ the rate of Rs. 3/- per hundred’ rupees 


‘on the basis of their impugned decision 
‘and actions which: have been found to 
‘be invalid by us..We leave the parties 
to bear their own costs throughout D 


' 55. Before we part with these cases 


we would like to obserye that in future 


if the market fee is sought to.be raised 
beyond the rate of Rs. 2/- per hundred 
rupees, proper budgets, estimates, bal- 


money in Hand and in deposit, the esti- 
|mated income .and expenditure,” 
‘should carefully be prepared. in the 
light of this judgment. It may be, as was 
submitted before us, that it is not im- 
¿ perative either for the Market Commit- 
‘tees or the Board to prepare balance- 


` ‘sheets because. their accounts ‘are: audit- 
“ed by government auditors: but for the. 


purposes of raising the market. fee any 


Shiv Shanker Dat- MNS `v: 
disturb the. raising of ‘an* imposition . of ” 


` |State’ of Punjab and ‘Haryana. ‘After ‘all; ’ 
considerable development work seems to. 


accordingly do it. As pointed out, earlier. 


ed the raising ‘of market fee to the ex- 


‘Appellants, v. State. of aA 
others ete., Respondents, 


allow the- appeals ‘and the writ © 


„peen declared ultra 


ete. 
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budgets: ‘and- estimates.” « Then,’ and theg” 
only; there may be a: legal- justification: 


‘for “raising the rate of: the- market fee- : 
` further to a reasonable extent; On draw-- 
“ing of the correct’ balance-sheets.. and. | 


framing: of the correct: estimates: and | 
budgets the authorities as also the State - 


Government. will be able to know the’ — 


correct position and to decide reasonably 


‘as to what extent the raising of the mar- 


ket fee can be justified-taking an overall. 


‘picture of the matter and keeping in 


view the reason behind the restrictions 
of sales tax law concerning the transac- 
tions of foodgrains and. the ‘other C agri- 
cultural produce, - 


Appeals and writ 
petitions partly allowed. 
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V. R. KRISHNA IYER, 

W. S. PATHAK. AND A. D. KOSHAL, JJ. 

: Civil Appeals Nos. 3220 to 3234 of 1979 
ahd Writ Petns, Nos, 892, 918, 921, 979, 
to 981, 1057, 1058, 1095, 1234, 1273, 1051, 
997, - and 940 of 1979, D/- 9-11- 1979. 

“M/s, Shiv Shanker. Dal Mills ete. ete: 
-and 


_ Inder Sain’ ard others,. ete. ete.,. Peti- 


“toners,” v. State of Haryana and: “others, 


ete, Respondents. 


Constitution of India, Articles 32 sai p 
226 —Refund of illegal Recovery of mar- 


‘ket fees to dealers — Nature and extent 


of ‘writ jurisdiction .— Power to pass 


equitable orders. 


The dealers in this case had adi mar- | 
ket ‘fees at the increased’ rate’ of 3% 
(raised from the original 2 per cent) under 
Haryana’ Act 22 of 1977. The excess of 1 
per cent over ‘the original rate having 
„vites by the deci- 
sion of the Supreme Court, became re- 


ance-sheets showing the balance of the ~fndable to the respective dealers from 


whom they were recovered by the mar- 
ket committee concerned. The demand 
for refund of the excess amounts illegal- 
ly recovered from them not having been 


complied > with they filed writ petitions 


under Article 32 and -Article 226 of the 
Constitution for a direction to that effect 


to the market committees concerned. The 
Market Committees contended that al- 
though refund of the excess colleetions 


- further,- the balance-sheets:. will -give a > might ` be: legally | 


‘true picture of the position:-also. with: the. 


due to the: oe 





BX/BX/G58/79/KSB. ie de A 


1087: 


1038 S.C. 


many of them had in turn recovered this 
excess percentage from the next pur- 
chasers, 


Held that the procedure adopted in 
AIR 1976 SC 1152, in a similar situation 
may usefully be adopted and a scheme 
of refund by the market committees and 
redistribution to the next purchasers ac- 
cording to their claims has to be framed. 

(Para 6) 


Article 226 grants an extraordinary 
remedy which is essentially discretion- 
ary, although founded on legal injury, 
It is prefectly open for the court, exer- 
cising this flexible power, to pass such 
order as public interest dictates and 
equity projects, (Para 8) 


Where public bodies, under colour of 
public laws, recover people’s moneys, 
later discovered to be erroneous levies 
the dharma of the situation admits of no 
€quivocation. There is no law of limita- 
tion, especially for public bodies, on the 

irtue of returning what was wrongly 
recovered to whom it belongs. Nor is it 
palatable to our jurisprudence to turn 
down: the prayer for high prerogative 
writs, on the negative plea of “alterna- 
tive remedy’, since the root principle of 
law married to justice, is ubi jus ibi 
remedium, (Para 1) 


In our jurisdiction, social justice is a 


pervasive presence; and so, save jn 
special situations it is fair to be guided 
by the strategy of equity by asking 
those who- claim the service of the judi- 
cial process to embrace the basic rule 
of distributive justice, while moulding 
the relief, by consenting to restore little 
sums, taken in little transactions, from 
little persons, to whom they belong. 
(Para 2) 
Cases Referred: Chronological Paras 
AIR 1980 SC 1008 1, 6 
(1976) 1 SCR 803: AIR 1976 SC 1152 
4, 6 


KRISHNA IYER, J.:— This big bunch 
of writ petitions shows how litigation 
has a habit of proliferation in our pro- 
cessual system since cases are considered 
in isolation, not in their comprehensive 
implications and docket management is 
an art awaiting its Indian dawn. The 
facts, being admitted, obviate dabate. All 


these appellants and writ petitioners had, 


paid market fees-at the increased rate of 
3 per cent (raised from the original 2 


Shiv Shanker Dal Mills v. State of Haryana 
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per cent) under Haryana Act No. 22 of 
1977. Many dealers challenged the levies 
as unconstitutional, and this Court, in a 
series of appeals, C. A. No. 1083 of 1977 
etc, Kewal Krishna v. State of Pun- 
jab, decided on May 4, 1979: (reported 
in AIR 1980 SC 1008 ruled that‘ the ex- 
‘cess of 1% over the original rate of 
2%. was ultra vires. This cast a con- 
sequential liability on the market com- 
mittees to refund the illegal portion, They 
were not so ordered probably because 
they could not straightway be quantified, 


The petitioners who had, under mistake, 


paid larger sums which, after the decision 
of this Court holding the levy illegal, 
have become refundable, demand a direc- 
tion to that effect to the market commit- 
tees concerned. There cannot be any dis- 
pute about the obligation or the amounts 
since the market committees have 
accounts of collections and are willing to 
disgorge the excess sums. Indeed, if they 
file suits within the limitation period, de- 
crees must surely follow. What the period 
of limitation is and whether Art, 226 will 
apply are moot as it evident from the 
High Court’s judgment, but we are not 
called upon to pronounce on either point 
in the view we take. Where public bo- 
dies, under colour of public laws, reco- 
ver people’s money, later discovered to 
be erroneous levies, the Dharma of the 
situation admits of no equivocation. There 
is no law of limitation, especially for 
public bodies, on the virtue of returning 
what was wrongly recovered to whom 
it belongs, Nor is it:palatable to our 
jurisprudence to turn down the prayer 
for high prerogative writs, on the nega- 
tive plea of ‘alternative remedy’ since 
the root principle of law married to jus- 
fice, is ubi jus ibi remedium. Long ago 
Dicey wrote: 


“The law ubi jus Ibi remedium, becomes 
from this point of view something 
more important than a mere tautological 
proposition. In its bearing upon consti- 
tutional law, it means that the English- 
men whose labours gradually formed tha 
complicated set of laws and institutions 
which we call the Constitution, fixed 
their minds far more intently on provid- 
ing remedies for the enforcement of par- 
ticular rights or for averting definite 
wrongs, than upon any declarations of 
the Rights of Man or Englishmen........ ; 
The Constitution of the United States 
and the Constitution of the separate 
States are embodied in written or print- 
ed documents, and contain declaration 
of rights, But the statesmen of America 
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have shown an unrivalled skill in provid- 
ing means for giving legal security to the 
rights declared by American Constitu- 
tions, The rule of law is as marked a 
ae of the United States as of Eng- 
and”, l 


2. Another point, In our jurisdiction, 
social justice is a pervasive presence: and 
SO, save in special situations it.is fair te 
be guided by the strategy of equity by 
asking those who claim the service of 
he judicial process to embrace the basic 
rule of distributive justice, while mould- 
ing the relief, by consenting to restore 
little sums, taken in little transactions, 
from little persons, to whom they belong, 


3. When we reminded counsel on both 
sides of these guidelines of Good Samari- 
. tan jurisprudence and desired consensual 
disposal of these cases, we gratifyingly 
found welcome echo and we apprecia-« 
tively record this stance, 


4. The counsel for the market com- 
mittees pointed out that although refund 
of excess collections might be legally 
due to the traders many of the traders 
had themselves recovered this excess 
percentage from the next purchasers, So 
much so, these tiny tittles if they are 
to return to the original payers, should 
revert to the next purchasers themselves, 
The traders who are the petitioners have 
no more right to keep such small sums 
than the market committees themselves, 
To the extent to which the traders had 
paid out of their own, of course, they 
were entitled to keep them, but not 
where they had, in turn, collected from 
elsewhere. It would be hard to leave 
every agriculturist to file a ‘suit or other 
legal proceeding for recovery of negligi- 
ble sums which cumulatively amount to 
colossal amounts. Many a little makes a 
mickle. A similar situation arose in 
Nawabganj Sugar Mills case (1976), If 
SCR 803, where this court devised a new 
procedure to deal with a new situation 
where equity demanded redistribution 
but proeedural expensiveness and cum- 
bersomeness effectively thwarted such 
legal actions by the “small” many. Situa- 
tions without precedent demand reme~ 
dies without precedent, 


5. We indicated to counsel that the 
procedure adopted in the Nawabganj 
Sugar Mills Case may usefully be adapt- 
ed to the present case. In broad principle, 
counsel did agree, and we proceed on 
that footing, that we devise a scheme of 
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refund by the market committees and 
redistribution, to the extent indicated 
above, of small amounts to those from 
whom unwarranted collections had been 
made, maybe unwittingly, by the traders 
who are appellants or petitioners, 


§. Article 226 grants an extraordi 
remedy which is essentially discre- 
tionary, although founded on legal in- 
jury. It is perfectly open for the court, 
exercising this flexible power, to pass 
such order such as public interest dic- 
tates and equity projects, 


“Courts of equity may, and frequently 
do, go much further both to give and 
withhold relief in furtherance of the 
public interest than they are accustomed 
to go where only private interests are 
involved. Accordingly, the granting or 
withholding of relief may properly be 
dependent upon considerations as of 
public interest......... as 


Keeping in mind these guidelines we 
make the following directions: 


I. Subject to the directions given be- 
low, all the ‘sums collected by the various 
market committees who are respondents 
in these various writ petitions or appeals 
shall be liable to be paid into the High 
Court of Punjab and Haryana within 
one week of intimation by the Registrar 
of the amount so liable to be paid inte 
the court. 


IL A statement of the amounts col- 
lected in excess (1%) shall be put into 
this court by the dealers with copies to 
the various market committees aforesaid 
and furnished to the writ petitioners and 
appellants within 10 days from today, 
and if there is any difference between 
the parties it shall be brought to the 
notice of this court in the shape of -mis- 
cellaneous petitions. On final orders, if 
any passed thereon by this court, those 
amounts, as so determined, shall be 


treated as final, 


HL The Registrar of the High Court 
shall issue public notice and otherwise 
given due publicity to the fact that de- 
alers who have not passed on the liabi- 
lities to others and others who have con- 
tributed to or paid the excess one per 
cent covered by these writ petitions and 
appeals may make claims for such sums 
as are due to them from him within one 
month or such other period as he may 
fix. The Registrar shall scrutinise such 


*27 Am, Jur. 2/d Equity p, 626, 
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-into.the. Registry of such sums‘in regard: 
. to which proof of claims have been made. 


- On -such intimation,. the market commit- - 


' tees- ‘shall pay. into the Registry the 
- amounts so demanded by the Registrar 
within one week of such intimation...The 


amount shall be paid together with in-. - 


. terest at 10 per cent per annum from to- 


day up to the: date of deposit ‘with the - 


Registrar, 
IV. It shall be open to the Registrar 


‘to make such periodical claims on appro- ' 
claimants on the line. P 
T ae o o '. = (A) Benami — Plea of —- Housè pur- 

_ chased by wife by registered deed — At- 


‘priate proof -by 
stated above. -> | os 
_ V. He will devise the mechanics of 
_ processing the claims as best as he may 
~ and, in the event of dispute, may refer 
to the High Court for its decision of 
such disputes, if he thinks it necessary. 
‘Otherwise, he may dispose of the objec- 
tions finally. | 


VL If any further directions regard~ 


ing the mechanics of the claim of refund 
‘or otherwise are found necessary from 
this court, the High Court will report 
about such matter to. this Court and 


orders made thereon will bind. the par-. 


of amounts do not claim within -one 
.year from today the Registrar will not 
` entertain any further claims. 


= medies for recovery for any 
may be due to them. 


VI. Each State Marketing Board will 
deposit within 10 days from today a sum 
of Rs. 5,000/- before the Registrar for 

_the preliminary expenses of publicity 
and other’ incidentals for the implemen- 
- tation of the directions given above. Any 


‘unexpended amount, at the end of one | 


year, will be repaid to the : respective 
State. Marketing Board. . =e 


-. IX. We - further direct that:.the un- . 


claimed amounts, if any, shall. be per- 
~ mitted to be used ‘by the. respective Mar- 
keting Committees -for the purposes fall- 


- ing within: the statute as interpreted oy- 


- this court: in-the C. A. No. 1083/77. K 

unde These. appeals’ ahd writ petitions 

` are disposed of on the above lines, the 
_ winners being both the. sides before us, 


the invisible small consirmmers, and above: 
all, ‘justice, equity and:good conscience: 


to the. inarticulate community, which is 


ean 3 re . = s . 


` “thé” functional ` triumph of Jaw ‘in ‘action 


" within hailinig distance of-each other. - 


`h åen Gapadibai: vi- State. of: M; Be... 
- -Claims and ascertain the-sums so'proved. `. 
He will thereupon demand -of all the’ 
. Market . committees -concerned'; payment’ 


claiming release of the 


parties. ‘eligible for repayment 


It will be: 
open to such parties to pursue their re- 


sums that: name of his wife. 


8. We wind ‘up. with ~a word ‘of. -satis- i n 


. faction’ that each. one bas had his. meed. -- 
and’ in‘ recognition thereof we direct the- - 
parties, to bear their own costs > > - 


=- Orders accordingly, > - 





` AIR 1880 SUPREME COURT. 1649 > 


_..: (from. Madhya Pradesh) . . 
_ 8. MURTAZA FAZAL “ALL 


P: S. KAILASAM’& A. D. KOSHAL, JJ. 


Civil ‘Appeal ` No. -1120 of ` 1970, Dj- `. 


8-2-1980. 


_ Gapadibai, Appellant v. The State “of - 
Madhya Pradesh, Respondent, ° 0.0. 


tachment for. sums due by ` husband — - 


Claim by wife that house: was her per- - 
onal property 


—-: Presumption — Onus - 
of proof. (T. P. Act (1882), Section 53) 
Judgment of Madhya Pradesh -High 


Court D/- 11-4-1969, Reversed. 


-For recovery of sums due to the Gov- 
ernment from the husband, the house in - 
suit was attached. The wife fled a suit | 


ground that the house was her personal 
property and could not be attached for 


sums owing by her husband The de- ` 


fence by the State was that the prope 

belonged to. the husband and that, TRS 
fore, “the attachment was valid.: Tha 
State never: pleaded that- the house: in 


‘question was purchased’ by the husband _ 


through a benami transaction in the’ 
) e Nor-was it pleaded 
that the property belonged.to the hus- ` 


band and that it was sold: to the wife ` 


with the intention to defeat the creditors 
of the husband. The plaintiff relied on 
a registered document which was proved 
to have been duly executed. She -also led 


_@vidence to show ‘that she had sufficient 


means to purchase. the house: 


>, Held, the evidence as to execution of 
 _ registered document and the ‘source’ of 


the price paid raised presumption that 
the property belonged to the plaintiff. 
Onus lay on fhe State to displace’ ‘tha |’ 


‘presumption and in the absence of any 


plea or evidence as to benami transac- 


tion, the presumption did ‘not ‘stand re- 
butted, The property could’ not be attach- .’ 
_edfor the recovery of dues: owing: by `` 
` plaintiff's husband. Judgment of Madliya `` 
‘Pradesh: High 
versed, . JT (Paras? 25:3) 
`- ` (B) Benami — Purchase. of property’ 
by wife — Nature: of evidence to show, _ 


Court D/-- 11-4-1969: Re- 


* 
Pa 


t- 
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property on. tha - 


that. purchase was-benami. — T. P. “Act 
(1882), Section. 53).. so 


‘In order to prove- the Kenani aera 


of a transaction-of purchase by wife in 
her own name, evidence must be led to 
Bhow (1) that defendant husband paid 
the consideration (2) that he had the 
custody of the sale deed, (3) that he was 
in possession of the property, and (4) 
the motive for the transaction, 

: .- (Para 3) 

JUDGMENT :— This Appeal by the 
plaintiffs in pursuance of certificate under 
Art. 133 of the Constitution is directed 
against the judgment of Madhya Pra- 
desh High Court dated the lith of April, 
1969 reversing the judgment and decree 
of.the trial court and dismissing the 
plaintiffs suit. It appears that certain 
proceedings were taken against Defendant 
No. 5, husband of the plaintiff, for re- 
covery of sums due to the Government 
and in consequence the house.in suit was 
attached. The plaintiff claimed release 
of the property on the ground that the 
house was her personal property and 
could not be attached for sums owing by 
her husband. The defence of the State 
was that the property belonged to the 
husband and that, therefore, attachment 
was valid. -The trial court ‘accepted the 
plaintiff's case and decreed the suit. The 
High Court disagreed with the trial court 
and dismissed the suit. - 

2. We have gone through the judg- 
ment of the ‘trial court as also that of 
the High Court and find that the 
High Court had made a wrong approach 

to this case. In the first place, the State 
naan pleaded that the house in question 
was purchased by the husband througha 
benami transaction in the name of his 
wife. It was also not pleaded 
that the property belonged to the hus- 
band and that it has ‘been sold to the 
wife with the intention to defeat the 
creditors of the husband, A vague alle- 
gation of this type seems to have been 
made in the written statement but no evi~ 


dence whatsoever has been led: to show as 


fo whether there was any such intention 
on the part of defendant No. 5. Even the 
data when the sums sought to be recov- 


ered become due has not been proved. 


or indicated to the satisfaction’ of the 
court. The trial court, after a very 
careful ‘consideration of the evidence of 


the plaintiff and the documents produced 


by her found that she had established. 
that, the property in question belonged 
fo her and: not- to defendant, No, 5. In the 


_ 4980. S. C./66. Vir. Gt 


. Gapadibai v. State of M.-P, 


.to have been duly. 


clearly . 


S. €. 1041. 


instant case as the plaintiff relied on a 
registered document which .was proved 
executed, a finding 
which. has not been reversed by the High 
Court, the onus lay on the State to 
prove that what was apparent was not 
the real, No evidence on behalf of the 
State was. adduced to displace the pre- 
sumption arising from the registered. 
sale deed in favour of the plaintiff. On 
the other hand, the plaintiff led evidence 
oral and documentary, to show that she 
had sufficient means to purchase the 
house, In fact, the sale deed was only 
for Rs. 1,000/- which was a small amount 
and the plaintiff had stated that she had 
various sources of income, namely, in- 
come from agriculture and contrets and 
‘that she owned certain moveables given 
to her by her father’s sister, Daya Bai. 
The High Court, instead of displacing the 
the reasons given by the trial court, has 
rejected the oral evidence on a general 
ground that there were some contradic- 
tions here and there and has also. mis- 
construed the documents produced by 
the plaintiff which were in the nature of 
applications to the municipality for pur- 
chasing a backyard of the house in dis- 
pute and which were allowed on the 
footing that the house belonged to her, 
These documents, which were exhibited 

as P2 and P4, were fully considered by 
the trial court but were completely over- 
looked by the High Court. Once the 
plaintiff proved by virtue of the regis- 
tered sale deed that she was the owner 
of the house and also explained the 
source of the price paid by her for it, 
that was sufficient to hold that the pro- 
perty belonged to her and could not be 
attached for the recovery of dues owing 
by her husband, The State never plead- 
ed or proved that the property was pur- 
chased by defendant No, 5-in the name 
of his wife, the plaintiff. The onus to 
prove these facts lay on the State in the 
face of the registered sale deed and the 
other evidence produced by the plaintiff. 


.3. It was suggested by the State that 
plaintiff was really a benamidar for 


‘Defendant No, 5. Apart from the fact that 


there was no such: plea taken by the 


State, no issue on this point was sug- 
gested by it before the trial court. In 


order to prove the -benami nature of the 


transaction the State could have led evi- 
dence to show (1) that defendant No, 5 
` paid the consideration, (2) that he - had 


` the custody of the sale deed, (3) that he 
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was in possession of the property and (4) 
the motiye for the transaction. None of 
these factors has been proved by the 
State. The High Court appears to have 
misplaced the onus on the plaintiff to 
prove that ‘she was the real owner ol 
the house in question instead of finding 
whether or not Defendant No. 5 had 
any title to it. The evidence of Pws. 4, 
2, 3 and 6 clearly provided that the house 
was purchased by the plaintiff. The trial 
court believed the evidence of. these 
witnesses which was supported by the 
documents including Exhibits P 2 and 
P 4 as also a revenue receipt. The High 
Court made no serious attempt to exam- 
ine the intrinsic merits of the testimony 
of these witmesses. Even if the evidenca 
of these witnesses is excluded from con- 
sideration, the registered sale deed duly 
executed was sufficient to prove the title 
of plaintiff in respect of the house in 
absence of any plea of benami or .evi- 
dence by the State to show that Defen- 
dant No, 5 was the real purchaser. For 
these reasons we find ourselves unable 
to agree with the decision of the High 


Court and hold that in dismissing the 


plaintiff's case it has committed an error 

of law. ‘The Appeal is allowed, the judg- 

ment and decree of the High Court are 

set aside and the ` plaintiffs suit stands 

decreed. The appellant will be entitled 

to her costs throughout. `’ 
Appeal allowed, 

À | 


AIR 1980 SUPREME COURT 1042 


(From: Andhra Pradesh) 
Y. V. CHANDRACHUD, C. J. 
S. MURTAZA FAZAL ALI AND. 
P. S. KAILASAM, JJ.**_. 
Civil Appeals Nos. 1280, 1279, 1237, 1330 
of 1978 and 35 of 1979, D/- 4-2-1980. 


_ The All Saints High School ete. ete, 
Appellants v. The Government of Andhra 
Pradesh and others etc. ete, Respondents, 


(A) Constitution of India, Art. 30 (1) — 


Right of minorities to establish and ad- 
minister educational institutions — Scope 
and ambit of the right. a: 


*W. P. Nos. 718, 5505, 3618, 5506, 5518 of 
1975 and 604 of 1978, D/- 2-8-1978 
_(Andh. Pra.) 

‘ +The judgments are printed in the order 

in which they are given in the certified 
copy —Ed. .. — S A 
CX/CX/B8/80/RSK 





All Saints High School v. Govt. of A. P. 


ALR. 


Per Fazal Ali, J.:— On an exhaustive 
analysis of the cases decided by thè 
Supreme Court and the views, taken by 
it during the last two decades on various 
aspects, shades and colours, built-in safe- 
guards, guarantees, scope and ambit of 
the fundamental right enshrined in Arti- 
cle 30 (1), the principles and propositions 
tah emerged may be summarised as fol- 
OWS :— fo 


1. Article 30 (1) enshrines a funda- — 
mental right of the minority institutions 
to manage and administer their educa- 
tional institutions which is completely in 
consonance with the secular nature of 
democracy and the Directives in the Con- 
stitution: itself, 

2. Although unlike Article 19 the right 

conferred on the minorities ‘is absolute, 
unfettered and unconditional but this does 
not mean that: this right gives a free 
licence for maladministration so as to de- 
feat the avowed object of the Article, 
namely, to. advance excellence and perfec- 
fion in the field of education, 
_ 3. While the State or any other statu- 
tory authority has no right to interfere 
with the internal administration or man- 
agement of the minority . institution. the | 
State can take regulatory measures to 
promote the efficiency and excellence of 
educational standards and issue guidelines 
for the purpose of ensuring the security 
of the services of the teachers or other 
employees of the institution. 

4. At the same time, the State or any 
University authority cannot under the 
cover or garb of adopting regulators 
measures tend to destroy the administra- 
tive autonomy of the institution or start 
interfering willy nilly with the core of | 
the management of the ‘institution so as 
to render the right of the administration - 
of the management of the institution con- 
cerned nugatory or illusory. Such 
a blatant interference is violative of Arti- 
cle 30 (1) and would be wholly inappli- 
cable to the institution concerned. 

5. Article 30 by its very nature im- 
plies that where an affiliation is asked for, 
the University concerned cannot refuse / 
the same without sufficient reason or try 
to impose such conditions as would 
completely destroy the autonomous ad- 
ministration of the educational institution, 


6. The introduction of an outside auth- 
ority however high it may be either. 
directly or through its nominees in the 
governing body or the managing com- 
mittee of the minority institution to con- 


duct the affairs of the institution would 
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be completely destructive of Art. -30 (1) 
and would reduce the management to a 
hepless entity having no real say in the 
matter and thus destroy the very persona- 
lity and individuality of the institution 
which is fully protected by, Article 30. 
Perhaps there may not be any serious ob- 
fection to the introduction of high auth- 
orities like the Vice-Chancellor or his 
nominee in the administration particular- 


ly that part of it which 
deals with the conditions of 
service of the teachers yet such 


authorities should not be thrust so as to 
have a controlling voice in the matter and 
thus over-shadow the powers of the 
managing committee. Where educational 
institutions Have set up a particular 
governing body or the managing com- 
mittee in which all the powers vest, such 
powers should not be curbed or taken 


away unless the Government is satisfied | 
that these powers are grossly abused and 


if allowed to continue may reduce the 
efficacy or the usefulness of the institu- 
tion. 

It is, therefore, open to the Government 
or the University to frame rules and regu- 
lations governing the conditions of ser- 
vice of teachers in order to secure their 
tenure of service and to appoint a high 
authority armed with sufficient guidance 
to see that the said. rules are not violated 
or the members of the staff are not 
arbitrarily treated or innocently victimis- 
ed. In such a case the purpose is not to 
interfere with the internal . administra- 
tion or autonomy of the institution but it 
is merely to improve the excellence and 
efficiency of the education because a. real- 
ly good education can be received only 
if the tone and temper of the teachers 
are so framed as to make them teach the 
students with devotion and dedication and 
put them above all .controversy. But 
while setting up such an authority care 
must be taken to see that the said auth- 
ority is not given blanket and uncanalised 
and arbitrary powers so as to act at their 
own sweet will ignoring the very spirit 
and objective of the institution. It would 
be better if the authority concerned as- 
sociates the members of ‘the governing 
body or its nominee in its deliberation so 
as to instil confidence jn the founders- of 
the institution or the committees con- 
stituted by them. 


7. Where a: -minority institution is af- 


filiated to a University the fact that it-is 
enjoined to adopt -the .courseg of study or 


the syllabi or the nature of books pre- ` 


scribed- and.the holding of examination to | 
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test the ability of the students of the 


_ Institution concerned does not violate the 


freedom contained in Article 30 of the 
Constitution. 


8. While there could be no objection in 
supervise 
the teaching staff so as to keep a strict 
vigilance on their work and to ensure the 
security of tenure for them, but the 
authority concerned must be provided 
with proper guidelines under the restrict- 
ed field which they have to cover. Before 
coming to any decision which may: be 
binding on the managing committee, the 
Head of the institution or the senior 
members of the managing committee must 
be associated and they should be allowed 
to have a positive say in the matter. In 
some cases the outside authorities enjoy 


‘absolute powers in taking decisions re- 


garding the minority institutions without 
hearing them and these orders are bind- 


ing on the institution. Such a course of 


action is not constitutionally permissible 
so far as minority institution is concern- 
ed because it directly interferes with the 
administrative autonomy of the institu- 
tion. A provision for an appeal or revi- 
sion against the order of the authority by 
the aggrieved member of the staff alone 
or the setting up of an Arbitration Tribu- 
nal is also not permissible because Ray; 
C. J. pointed out in AIR 1974'SC 1389 
that such a course of action introduces an 
arena of litigation and would involve the 
institiition in unending litigation, thus 
imparing educational efficiency of 
the institution and create a new field for 
the teachers and thus draw them out of 
purely educational atmosphere of the 
minority institutions for which they had 
been established. In other words, nothing 
should be done which would seek to run 
counter to the intentions of the founders 
of such institutions. ATR 1958 SC 956 and 
AIR 1963 SC 540 and ATR 1969 SC 465 
and AIR 1970 SC 2079 and ATR 1971 SC 
1737 and AIR 1974 SC 1389 and AIR 1975 
=< 1821 and AIR 1979 SC 52 Referred. 
(Para 65) 


' (B) Andhra Pradesh Recognised Private 
Fducational Institutions Control Act (11 of 
1975), Sec, 3 (1) & (2) — Sub-sections (1) 
and (2) are violative of Article 30 (1) and 
are wholly inapplicable to minority insti- 


‘tutions (Per Chandrachud, C. J. and 


Murtaza Fazal Ali, J.; P. S, Kailasam, J. 
Contra). (Constitution | ‘of India, Arti- 
cle 30 (1)). 

Per majority of Chandrachud c J. and 
Fazal. Ali. J.; P, S, Kailasam, J, Contra:—~. 
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Article 30 (1) of the Constitution. and are 
wholly inapplicable. to minority educa- 
tional institutions, T 
l Lyi (Para 121) 

Per Fazal Ali, J.:— Section 3 (1) re- 
veals that while no rules regulating the 
conditions of service of the teachers em- 
ployed in private institutions had been 
made, the power to do so has been reserv- 
ed with the Government. The proviso en- 
joins that any contravention of the pro- 
visions. would not affect the teachers who 
would be deemed to be in service. It is 
manifest that in the absence of any rules 
the proviso would have © 
tion. Even: if the proviso applies it would 
amount to a serious inroad on the funda- 
mental right of the minority institutions 
to administer or manage their own affairs. 
Thus Section 3 (1) as also the proviso is 
clearly violative of Article 30 and is 


wholly inapplicable to: the minority insti-. 


tutions. (Para 68) 


Sub-section (2) is unconstitutional be- 
ing violative of Art. 30 (1) of the Consti- 


tution and wholly inapplicable to minor- 


ity institutions. In the.first place, it was 


the inherent and fundamental right of 


-the institution to deal with. its employees 
or teachers and take necessary action 
against them. The State should have 
taken care to make proper rules giving 
sufficient powers to the management in the 


manner in which it was to act. Secondly, : 


the induction of- an outside authority 
over the head of the institution and 
making its decision final and binding on 
the institution was a blatant interference 
with the administrative autonomy of the 
institution. Sub-section (2) does not con- 
tain any provision that while giving ap- 
proval the competent authority was to 
. ‘ascertain the views of the governing body 
or the managing committee so as to know 
their view point and the reason why ac- 
tion has been taken against a particular 
teacher or teachers. Similarly, the words 
“adequate and reasonable” are too vague 
and do not lay down any objective 
standard. to judge the discretion which is 
to be exercised by the competent auth- 
ority whose order will be binding on the 
institution. Thirdly, while Sec. 4 gives a 
right to the aggrieved teacher to file an 
appeal before the appellate authority, no 
such right has been given to the manage- 
ment to file an appeal against the order 
of the competent authority if it refuses 


to grant sanction’ to the order of ‘the 
' - managing committee: of the- institution, 


AN Saints High School: v.: Govt: of A P. 
Sub-sections (1) and (2) are violative of . 


no applica- 
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Thus, sub-section (2)-suffers: from the ‘vite 


| of excessive delegation of powers and 
‘confers undefined, uncanalised, 


‘absolute 
and arbitrary powers to grant or to ` re- 


‘fuse sanction to any action taken by the- 


managing committee and almost reduces - 
the institution to a helpless position. 
(Para 69) 
Per Chandrachud, C. J. :— It is difacult 
to save Sections 3 (1) and 3 (2) by read- 
ing them down in the light of the objects 
and reasons of the impugned Act. The 
object of the Act and the reasons 
that led to its passing are laudable but the 
Act, in its application to minority institu- 
tions, has to take care that it does not: 
vioate -the fundamental right of the ` 


‘minorities under Article 30 (1). Ss. 3 (1) 


and 3 (2) are unconstitutional in’ so far as 
they are made applicable to minority in- 
stitutions since, in practice, these provi- 
sions are bound to interfere substantially 
with their right to administer institutions 
of their choice. (Para 12} 

Per P. S. Kailasam, J. Contra :— If sub- 
sections (1) and (2) are construed as con- 
ferring unrestricted power and if the pro- 
visions are held invalid, it will result in 
considerable mischief and would result in - 
depriving the protection that is available 
to the poor teachers regarding their secu- 
rity of service. The legislation was for the 
specific purpose of regulating the service 
conditions and providing security of 
service and for preventing teachers from 
being ‘punished on flimsy grounds without . 
framing charges and without giving an 
opportunity to explain. It is very differ- 
ent from other cases, in which the legis- . 
lation was aimed at depriving the minor- 
ity institutions of all its powers. The 
only aim of the impugned legisla- 
tion is to provide security of service. As 
pointed out there are suficient guidelines 
in the objects and reasons in the legisla- 
tion as well as in the preamble. In the 
circumstances, it is not only reasonable: 
but proper that a restricted. meaning is 
given to the power of prior approval con- 
ferred on the competent authority under 
Section 3. (Para 113) 

Sec. 3 (1) and (2) will have to be read 
together. The two words “adequate and 
reasonable” furnish sufficient guidelines. 
The competent authority can interfere if. 
there are no material at all for sustaining 


the order of punishment or when on the 


materials found the charge is completely 
baseless and perverse. The word “ade- 
quate” in sub-section (2) will have to be 
understood as being confined to such. 
examination of the proposal - The word. 
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of the competent authority is confined to 
the power of an authority to interfere 
with the enquiry and conclusions arrived. 
at by the domestic Tribunal. The compe- 
tent authority may satisfy itself that the 
rules of natural justice have been satis- 


fied, that the teacher was given an 


opportunity to defend the charges against 
him and to show cause against the punish- 
ment proposed to be awarded to him and 
that a fair procedure has been observed, 
The authority may also be entitled to in- 
terfere when the punishment was imposed 
by the institution due to mala fides or 
with a view to victimise him or such like 
grounds, The words “adequate and 
reasonable” should be given a restricted 
meaning so as to validate the provisions of 
the section. Thus, understood, the objec- 
tion that Section 3 (1) and (2) lack guide- 
lines and have conferred a blanket power, 
cannot be upheld. (Para 114) 


(C) Andhra Pradesh Recognised Private 
Educational Institutions Control Act (11 
of 1975), Sec. 3 (3) (a) & (b) and (9 — 
Sub-sections (3) and (4) are not violative 
of Article 30 (1) of the Constitution. (Per 
Majority. of Chandrachud, C. J. and P.S. 
Kailasam, 3.; Fazal Ali, J, Contra). 


Per Majority of Chandrachud, C. J. and 
P. S. Kailasam, J.; Fazal Ali, J. Contra :— 


Sub-sections (3) (a) and (b) and sub-sec- . 


tion (4) are valid and are not violative of 
Article 30 (1) of the Constitution. 
(Para 121) 


Per Chandrachud, C. J.:— Sec. 3 (3) 
fa) contains but an elementary guarantee 
of freedom from arbitrariness to the 
teachers. The provision is regulatory in 
character since it neither denies to the 
management the right to proceed against 
an erring teacher nor indeed does it place 
an unreasonable restraint on its power to 
do so. It assumes the right of the manage- 
ment to suspend a teacher but regulates 
that right by directing that a. teacher 
shall not be suspended unless an inquiry 
into his conduct is contemplated: and un-. 
Tess the inquiry is in respect of a charge 
of gross misconduct. Fortunately, suspen- 
sion of teachers is not the order of the 
day, for which reason these restraints 
which bear a reasonable. nexus with the 
attainment of educational ‘excellence can- 
not be considered to be violative of the 
right given by Article 30 (1). The limita- 
tion of the period of suspension initially 
to two months, which can in appropriate 
cases be extended by another two months, 
‘partakes of the same-. ‘character as 


All Saints High ‘Schodl v. Govt. of A. P. 
“reasonable” would indicate the. power 


-the - 
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provision .contained in Sec. 3- (3) (a) 
eee Ge |e: - . + . (Para 15) 
Per P,- S, Kailasam, J.:— Sub 
sections (3) (a) & (b) of Section 3 which 
relate to suspension are regulatory in 
nature and are intended to safeguard the 
teachers from being suspended for unduly 
long periods without there being an: en- 
guiry into gross misconduct. These provi~ 
sions cannot be said to interfere with the 
right of administration of the private 
institutions. Section 3 (4) states that every 
teacher placed under Suspension shall be 
paid subsistence allowance at such ratez 
as may be prescribed during the period 
of his suspension. This sub-section ip 
purely regulatory in nature and undbjec- 
tionable, | (Para 116) 


Per Fazal Ali. J, Contra :— These pro- 
visions deprive the minority institution of 
the power to suspend any teacher wumless 
an inquiry into the gross misconduct of 
such teacher is contemplated. One could 
understand if the word ‘misconduct’ alone 
was used in sub-section (3) (a) but as it.is 
qualified by the adjective gross, it almost ` 
destroys the power of suspension which 
the minority institution might possess, 
Even so sub-section (3) (b) makes it clear 
that no suspension shall remain in force 
for a period of more than two months 
from the date of suspension and if no in- 
quiry is completed within this period, the 
teacher would have to be reinstated. This 
is indeed a most .peculiar provision and 
gives an unqualified right to a teacher in 
the matter of suspension. Even a Gov- 
ernment servant to whom Article 311 of 
the Constitution or the statutory rules 
apply does not enjoy such a liberal faci- 
lity. Moreover, the rules make a mockery 
of any order of suspension passed pending 
an inquiry. It is very difficult to predicate — 
how long an inquiry would last and yet 


‘to limit the period of suspension to two 


months irrespective of the nature, length 
and the scope of the inquiry to only two ~ 
months is really to completely curb the 
power of suspension. It is obvious that 
whenever an institution suspends a 
teacher, it is bound to pay subsistence al- 
lowance and .any express provision like 
sub-section (4) of Section 3 is wholly un- 
necessary and makes a serious inroad on 
the internal autonomy of the institution. 
| (Paras 70, 70A} 
(D) Andhra Pradesh Recognised Private 
Educational Institutions Control Act (11 of 
1975), Ss. 4, 5 — Sections. are unconstitu- 
tional as being violative. of Art. 36 (1). 
(Constitution: of India, Article 38 (1).). 
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Per Chandrachud, C. J.:— See. 4 is too 
broadly worded to be sustained on the 
touchstone of the right’ conferred upon 
the minorities by Article 30 (1). In the 
first place, the section confers upon the 
Government the power to provide by 
rules that an appeal may lie to such 
authority or officer as it ‘designates, re- 
gardless of the standing or status of that 
authority or officer. Secondly, the appeal 
is evidently provided for on all questions 
of fact and law, thereby throwing open 


the order passed by the management to` 


the unguided scrutiny and unlimited re- 
view of the appellate authority. It would 
be doing no violence to the language of 
the section to interpret it to mean that, 
in the exercise of the appellate power, the 
prescribed authority or officer can substi- 
tute his own view for that of the manage- 
ment, even in cases in which two views 
are reasonably possible. Lastly, it is 
strange, and perhaps an oversight may 
- account for the lapse, that whcreas a right 
of appeal is given to the aggrieved teacher 
against an order passed by the manage- 
ment, no corresponding right‘Is conferr- 
ed on the management against an order 


passed by the competent authority under . 


Section 3 (2) of the Act. (Para 16) 


Section 5 is consequential upon Sec- 
tion 4-and must. fall with it. (Para 17) 


Per Fazal Ali, J.:— This section. gives 
a right of appeal to a teacher’ who is dis- 
missed, removed or redticed in rank and 
. whose services are terminated. No guide- 
lines are provided in which manner this 
power is to be exercised nor does it con- 
tain any provision which may entitle the 
minority institution to be heard by the 
appellate, authority, No principles ‘or 
- Norms are laid down on the basis of 
which the order passed by the institution 
could be exarnined by the appellate 
' authority. Even what would! amount to 
- misconduct has not been defined or quall- 
fled in Section 2, 3 or 4, (Para 71) 


. Per P. S. Kaflasam,.J.:— This section 
was challenged on the ground that. the 
right of appeal conferred is a blanket 
power without any ‘restriction. In any 
event, the submission is that the right of 
appeal is conferred only on the teacher 
‘and not on the institution. Though no 
restrictions are -placed -on the appellate 
power, it may be possible:to . read down 
the section. But the right of appeal is con- 
fined only`to the teachers and. not avail- 
able to institutions. This infirmity invali- 
dates Sec. 45 6 7 i (Para 117) 
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(Œ) Andhra Pradesh Recognised Private 
Educational Institutions Control Act (11 of 
1975), Scction 6 — Section is not ultra 
vires Art, 30 (1). (Per Chandrachyd C. J. 
and P. S, Kailasam. J.; Fazal Ali, J. con- 
tra. (Constitution of India Art. 30 (1).) 


_ Per Chandrachud, C, J. :— It is difficult 
to share the view that retrenchment of 
teachers is a purely domestic affair of 
minority institutions and that. the deci- 
sion of the management in the matter of 
retrenchment of. teachers is beyond the 
Scope of statutory interference by reason 
of Article 30 (1) Section 6 aims at af- 
fording a minimal guarantce of security 
of tenure to teachers by eschewing the 
passing of mala fide orders in the garb of 
retrenchment. It is implicit in its provi- 
sions that the limited jurisdiction which 
it confers upon the competent. authority 
is to examine whether, in cases where the 
retrenchment is stated to have become 
necessary by reason of an order 
passed by the Government, it has in fact 
80 become’ necessary. It is a matter of 
common knowledge that .Governmental 
orders relating to courses of instruction 
are used as a pretence for terminating the . 
Services of teachers. The conferment of 
a guided - and limited power on the com- 
petent authority for the purpose of finding 
out whether, in fact, a retrenchment has 
become necessary by reason of a Govern- 
mental order, cannot constitute an inter- 
ference with the right of | administration 
conferred by Article 30 (1), Section 6 {s 
therefore valid. (Para 18) 


_ Per P.S. Kailasam, J. :— This section 


is, intended to providé security of service 


of the teachers and is regulatory in nature 
and the validity of which cannot be ques- 
tioned.. _ (Para 118) 


-Per Fazal Ali, J. Contra:— Where the 
minority institution“ is not ‘receiving any 
substantial aid from the government t+ is 
none of the business of any outside . 
authority to interfere with or dictate to 
the institution as.to which member of the. 
staff should be retrenched and which’ 
should be retained. The provisions of Sec- 
tion 6 directly interfere with this val- 
uable right of the institution by providing 
that the retrenchment shall be made with 
the approval of the competent: authority. 
The power is uncanalised and unguided 
and suffers from the ‘same vices as in tha 
case of Section 3 of the Act. -` (Para 73) 


(F) Andhra Pradesh Recognised Private . l 
Educational Institutions -. Control Act (11 


of 1975), Sec, 7. — Section is regulatory 
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in character and is valid, (Constitution of 
India, Art. 30 (1).) 

| (Paras 19, 74 138) 

(G) Andhra Pradesh Recognised Private 


Educational Institutions. Control Act (11 - 


of 1975), Sections 8, 9 — Sections do not 
pie! to minority institutions. (Per Fazal 
sJ) (Para 75) 


E Andhra Pradesh Recognised Private 
Educational Institutions Control Act (11 of 
1875), Sections 10, 11 — Sections are 
regulatory in nature and not violative of 
Article 30 (1) of the Constitution. (Per 
Fazal Ali J.) (Paras 76, 77) 


(1) Andhra Pradesh Recognised Private 
Educational Institutions Control Act (11 
of 1975), Section 15 — Revisional power 
under the section is in the best interests 
of the minority institution and is consti- 
tutionally valid. (Per Fazal Ali, J.) 
(Constitution of India, Art. 36 (1)). 

(Para 79) 


(3) Andhra Pradesh Recognised Private 
Educational Institutions Control Act (11 of 
1975), Ss. 16, 17 — Sections are violative 
of Article 30 (1) and have no application 
to minority institations. (Per Fazal Ali, J.) 

(Para 80) 


(K) isterina of Statutes — State- 
ment of objects and reasons and Pream- 
ble — They can be referred to as an aid 
to construing the enacting provisions. 
(Per P. S. Kailasam, J.) (Para 110) 


(L) Interpretation of Statutes — Read- 
ing down the enacted provision — When 
permissible. (Per P. S. Kailasam, J.) 


It is a well settled rule that in inter- 
preting the provisions of a . statute the 
court will presume that the legislation 
was intended to be intra vires and also 
reasonable. The rule followed is that the 
section ought to be interpreted consistent 
with the presumption which imputes to 
the legislature an intention of limiting the 
direct operation of its enactment to the 
extent that is permissible. The. reading 
down of a provision of a statute puts in- 
to operation the principle that so far as 
it is reasonably possible to do so, the 
legislation should be ‘construed as being 
within its power. It has the principal ef- 
fect that-where an Act is expressed in 
language of a generality: which makes it 
capable. if read literally, of ‘applying to 
matters beyond -the relevant legislative 
power, the Court will construe it in a 
more limited sense so as to keep it with- 
in power, (1948) 2 All ER 995 and ATR 
1973 SC 1461 and (1917) 245 US 418 and 
ATR 1962 SC 955 Relied on. .. (Para 111) 


All Saints High School v, Govt. of A. P. 
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CHANDRACHUD, C. J.:— Art. 30 (1) 


of the Constitution provides: 


“All minorities, whether based on reli- 
gion or language, shall have the right to 
establish and administer eaucabions? insti- 
tutions of their choice.” 


1648 §&. J: 
“The question which arises in these ap- 


peas is whether certain provisions of the 


Andhra Pradesh Recognised Private Edu- 
cational Institutions Control Act, 11 of 
1975, offend against the fundamental right 
conferred on minorities by Article 30 (1). 


The appellants are unquestionably minor- ' 


ity educational institutions, having 


been established by members _ of the 


Christian community. 


2. My learned Brothers, Murtaza Fazal 
Ali and Kailasam, have examined the 
‘authorities bearing on the question be- 
fore us. The reasons which impelled me 
‘to write a separate judgment are my in- 
ability to agree wholly with the various 
observations made by Justice Fazal Ali 
and with some of the propositions which 
he has formulated as emerging from the 
decisions referred to by him, as also with 
the conclusion to which Justice Kailasam 
thas come. I do not consider it necessary 
to examine all the decisions of this. Court 
in which Article 30 (1) has received a 
full and careful consideration. These deci- 
sions are reported In Re Kerala Educa- 
tion Bill, 1957; 1959 SCR 995 Rev, Sidhraj- 
bhai Sabhai v. State of Bom., (1963) 3 SCR 
' 837; Rev, Father W. Proost v. The State of 
Bihar, (1969) 2 SCR 73; State of Kerala 
v. Very Rev. Mother Provincial, (1971) 1 
SCR 734: D..A. V. College v. State of Pun- 
fab, (1971) Supp SCR 688: The Ahmeda- 
bad St. Xaviers College Society v. State 
of Gujarat, (1975) 1 SCR 178; Gandhi 
Feiz-e-am College Shahajahanpur v. 
University of Agra, (1975) 3 SCR 810 and 
_ Lilly Kurian v. Sr. Lewina, (1979) 1 SCR 
820. Almost each succeeding judgment has 
considered and analysed the previous 
Judgment or Judgments. I regard the 
matter ‘arising before us as wellsettled. 
especially after the 9 Judge Bench deci- 
sion in Ahmedabad Sf. Xaviers College 
Society and the recent judgment of the 
Constitution Bench in Lilly Kurian All 
that we have to do in this case is to apply 
the law laid down in these decisions. 


3. These decisions show that while the 
tight of the religious and linguistic 
minorities to establish and administer 
educational institutions of their ‘choice 
cannot be interfered with, restrictions by 


way of regulations for the purpose of en-. 


suring educational ‘standards and main- 
taining the excellence thereof can be 
validly prescribed. For maintaining edu- 
cational standards of.an institution, it is 
necessary to ensure that it is competently 
staffed. Conditions of service which pre- 
-scribe minimum qualifications for the staff, 


i Ali Saints High- School V. Govt, of .A. Prci re 
‘their pay ‘scales; their entitlement to 


‘morality, 


' and their service conditions 
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other benefits of ` service and the laying 
down of safeguards’ which must be ob- 
served before they are removed or dis- 
missed from service or their services are 
terminated are all permissible measures 
of a regulatory character. As observed by 
Das C. J., in Re: Kerala Education Bill, 


“Right to administer cannot obviously in- 


clude the right to mal-administer” and 
in the words of Shah J., in Rev. Sidhraj- . 


‘bhai, “The right is subject to reasonable 


restrictions in the interest of efficiency of 
instruction, discipline, health, sanitation, 
public order and the like”, 
Hidayatullah C. J. said in Very Rev, 
Mother Provincial that “Standards of © 
education are not a part of management 
as such”, that the “minority institutions 
cannot be permitted to. fall below the 
Standard of excellence expected of edu- 
cational institutions” and that “the right 
of the State to regulate education, educa- 
tional standards and the allied matters 
cannot be denied”. Justice Jaganmohan 
Reddy, in Ð. A. V. College, reiterated 
while upholding clause 18 of the Guru 
Nanak University, Amritsar Act, 1961 that 
regulations governing recruitment and 
service conditions of teachers of minor- 
ity institutions, which are made in order 
ensure thelr efficiency and excellence. do 
not offend against their right to admin- 
ister educational institutions of their 
choice. i 


4. In the case of institutions that re- 
ceive State aid, it is the duty and obliga- 
tion of the Government which grants aid 
to see that public funds are usefully- and 
properly expended. If the expenditure in- 
curred for paying the emoluments of the 


staff is subsidised or financed from out of 


State funds, it becomes the duty of the 
State to see that no one who does nof 
possess the minimum qualifications is ap- 
pointed on the staff, the pay and other 
emoluments of the staff are guaranteed 
secured. 
Minority ‘institutions which receive State 
aid cannot complain of conditions subject 
to which the aid’ is granted, so long as 


such conditions do not amount to discri- 


mination. against them on the ground of 
language or religion and so long as the 
aid is not made to depend upon the per- 
formance or observance of conditions | 
which amount to deprivation of the right 
guaranteed by Article 30 (1). There is also 
no doubt that minority institutions can- 
not be discriminated. against in oe ‘matter 
‘of granting: State aid; 
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-§ No institution, minority or majo- 
rity, has a fundamental -right to recogni- 
tion. by the State or affiliation to the Uni- 
versity, but since recognition and affilia- 
tion are indispensable for an effective and 
fruitful exercise of the fundamental right 
of minorities to establish and administer 
educational institutions of their choice, 
they are entitled to recognition 
. affiliation if they agree to accept and 
comply with regulatory measures which 
are relevant for granting recognition and 
affiliation, which are directed to ensuring 
educational excellence of the institution 
concerned and which largely and sub- 
stantially, leave unimpaired the right of 
administration in regard to internal 
affairs of the institution. 


6. The impugned Rae eke of 
Section’ 1 (3), applies to all private 
_ educational institutions, whether or not 

they are established by minorities. The 
appellants’ contention is that several pro- 
visions of the Act violate the guarantee 
contained in Article 30 (1) by permitting 
or compelling interference with the inter- 
nal administration of private educational 
institutions established by minorities. 
The appellants, are particularly aggrieved 


by the provisions of Sections 3 to 7 of the . 


Act, the validity whereof is challenged on 
the ground that they deprive the appel- 
lants of their right to administer the 
affairs of minority institutions by vesting 


the ultimate administrative control in an 


outside authority. These contentions hav- 
ing been rejected by the High Court of 
Andhra Pradesh, the appellants have filed 
these appeals by special leave. 


T: Section 3 (1) of the Act provides 
that, subject to any rule that may be 
made in this behalf, no teacher employed 
' fn any private educational institution shall 
be dismissed, removed or reduced in rank 
nor shall his appointment be otherwise 


val of the competent a authority.. The Pro- 


viso to the section says that if any edu- 


cational institution contravenes the afore- 


said provision, the teacher affected by the 
contravention shall be deemed to be in 
service., Section 3 (2) requires that where 
_ the proposal to dismiss, remove or reduce 
in rank or otherwise terminate the ap- 
pointment of any teacher employed in 


any private educational institution is com- ` 


municated to the ‘competent authority, 
that authority shall approve the proposal, 
if it is. satisfied that there. are adequate 


rri n ea 


and reasonable grounds for the „proposal. 


‘All Saints High School v. Govt, of À. P; 


and . 
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8. . For appreciating their true meaning 
and effect, Sections 3 (1) and 


.3 (2) have to be read. together. The 
_ requirement of prior approval of the com- 


petent authority to an order of dismissal, 
removal, etc. may not by itself be viola- 
tive of Article 30 (1) because it may still 
be possible to say, on a reasonable con- 
struction of the provision laying down 
that requirement, that its object is to en- 
sure compliance with the principles of 
natural justice or the elimination of 
mala fides or victimisation of teachers. 
But I find it difficult to read down Sec- 
tion 3 (1) so as to limit its ‘operation to 
these or similar considerations. In the 
first place, the section does not itself limit 
its operation in that manner; on the con- 


. frary, it gives an unqualified mandate 


that no teacher shall be dismissed, remov- 
ed, etc. except with the prior approval of 
the competent: authority. Under the pro- 
viso, contravention of the section results 
in a total invalidation of the proposed ac- 
tion. If the section is contravened the 
teacher shall be deemed to be in service. 
Secondly, section 3 (1) not only applies 
to cases in which a teacher is, what is 
generaly termed as ‘punished’, by an 
order of dismissal, removal or reduction 
in rank, but it also applies to cases in 
which an appointment is otherwise termi- 
nated. An order of termination simplici- 
ter which involves no stigma or asper- 
sion and which does not result in any evil 
consequences is also required to be sub- 
mitted for the prior approval of the com- 
petent authority. The argument that 
the principles of natural justice have not 


‘been complied with or the . argument of 
' mala fides and victimisation has seldom 


any relevance if the services are termi- 
nated in accordance with the terms of a 
contract by which the tenure of the em- 
ployment is limited to a specified period. 
This shows that true object of S.3 (1) is 
not that which one could liberally as- 
sume by reading down the section. 


9. Section 3 (1) is subject to any rules 
that may be made on behalf of the matter 
covered by it. If the.State Government 
were to frame rules governing the matter, 
there would have been some tangible cir- 
cumstances or situations in. relation to 
which the practical operation of S. 3 (1) 
could have been limited. But in the 
absence of any rules furnishing guidelines 


- on the subject, it is difficult to. predicate 


that, in practice, the operation of, the sec- 


tion will be limited to a: certain class of 
eases only. The absence of rules on the 
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subject makes the unguided discretion of 
the competent authority the sole arbiter 
of the question as to which cases would 
fall within the section and which would 
fall outside it. 


10. Any doubt as to the width of the 
area in which Section 3 (1) operates and 
is intended to operate, is removed by the 
provision ‘contained in Section 3 (2), by 
virtue of which the competent authority 
“shall” approve the proposal, “if it is 
satisfied that there are adequate and 
reasonable grounds” -for. the proposal 
This provision, under the guise of con- 
ferring the power of approval, confers 
upon the competent authority an appel- 
late power of great magnitude. The com- 
petent authority is made by that provision 
the sole judge of the propriety of the pro- 
posed order since it is for that authority 
to ‘see whether there are ‘reasonable 
grounds for the proposal The authority 
‘is indeed made a judge both of facts and 
law by the conferment upon it of a 
power to test the validity of the proposal 
on the vastly ‘subjective touchstone of 
adequacy and reasonableness: Sec. 3 (2), 
in my opinion, leaves no scope for read- 
ing down the provisions of Sec. 3 (1). The 
two sub-sections together confer upon the 
_ competent authority, in the absence of 
proper rules, a wide and untrammelled 
discretion to interfere with the proposed 
order, whenever, in its opinion, the order 
is based on grounds which do not appear 
to it either adequate or reasonable. l 


11. The form in which Sec. 3 (2) is l 


couched is apt to mislead by creating an 
impression that its real object is to cast 
an obligation on the competent authority 
to approve a proposal under certain con- 
ditions. Though the section provides that 
the competent authority “shall” approve 
the proposed order if it is satisfied that it 


is based on adequate and reasonable 


grounds, its plain and necessary implica- 
tion is that it shall not approve the. pro- 
posal unless it is so satisfied. The confer- 
ment of such a power on an outside 
authority, the exercise of which is made 
to depend on purely subjective considera- 
tions arising out of the twin formula’ of 
adequacy and reasonableness, cannot but 
constitute an infringement of the right 
guaranteed by Article 30 (1). M 


. 12. I find it difficult to save Ss. 3 (1) 
and 3 (2) by reading them down in - the 
light. of the objects and reasons of the im- 
pugned Act. The object of the Act and 
the reasons that led. to, its- passing 
jare laudable but the Act, in 
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its application to., minority institutions; 
has to take care that it does not violate 


` the. fundamental right of the. minorities 


under Article 30 (1). Sections 3 (1) and 
3 (2) are in my opinion unconstitutional 
in so far as they are made applicable ta 
miniority institutions since, in . practice, 
these provisions are bound to: interfere 
substantially with their right to adminis- 
ter institutions of their choice. Similar 
provisions were held to be void in Very) . 
Rev. Mother Provincial: D. A. V, Colleg 
and Lilly Kurian. There is no distinction 
In principle between those provisions and 
ao O in Sections 3-(1) and 


13. For these reasons, I am in agree- 
ment with Brother Fazal Ali that Sec. 
tions 3 (1).and 3 (2) of the impugned Act 
cannot be applied to minority institutions, 
since to do so will offend against Arti- 
cle 30 (1). ss : 


14. Section 3. (3) {a} provides that no 
teacher employed in any private educa- 
tfonal institution. shall be placed under 
suspension except when an inquiry into 
the gross misconduct of such teacher is 
contemplated. Section 3 (3) (b) provides 
that no such suspension shall remain in 
force for more than a period of two 
months and if the inquiry is not com- 
pleted within ‘that period the teacher shall, 
without prejudice to the inquiry, be 
deemed to have been restored as a 
teacher. The proviso to the sub-section 
confers upon the competent authority the 
power, for reasons to be recorded in 
writing, to extend the period of two 
months for a further period not exceed- 
ing two months if, in its opinion, the in- 
quiry could not be. completed within the 
initial period of two months for reasons 
directly attributable to the teacher. 


15. With respect, I find it difficult to 
agree with Brother Fazal Ali that these 
provisions are violative of Article 30 (1). 
The question which one has to ask one- 
self is whether in the normal course of 
affairs, these provisions are likely to inter- 
fere with the freedom of minorities to ad- 
minister and manage educational institu- 
tions of their choice, It is undoubtedly 
true that no educational institution can 
function efficiently and effectively unless 
the. teachers -observe at least the 
commoniy accepted norms of good be- 
haviour. Indisciplined teachers can hard- 
ly be expected to impress upon the stu- _ 
dents the value of discipline; which is a 
sine- qua non of educational. excellence. 
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They can cause incalculable harm not — 


only to the cause of education but to the 
Society at large by generating a wrong 
sense of values in the minds of young and 
impressionable students. But discipline is 
not to be equated with dictatorial methods 
in the treatment of teachers. The institu- 
tional code of discipline must therefore 
conform to acceptable norms of fairness 
and cannot be arbitrary or fanciful. I do 
not think that in the name.of discipline 
and in the purported exercise of the fun- 
damental right of administration and 
management, any educational institution 
can be given the right to ‘hire and fire’ its 
teachers. After all, though the manage- 
ment may be left free to. evolve ad- 
ministrative policies of an institution. edu” 
cational instruction has to be imparted 
through the: instrumentality of the 
teachers: and unless, they have a constant 
assurance of justice, security and fair 
play it will be impossible for them to give 
of their best- which alone can enable the 
institution to attain the ideal of educa- 
tional excellence. Section 3 (3) (a) con- 
tains but an elementary guarantee of 
freedom from. arbitrariness tọ- the 
teachers. The provision is regulatory in 
character since it neither denies to the 























an erring teacher nor indeed does it place 
an. unreasonable restraint on its power .to 
do. so. It assumes the right of the 
management to suspend a teacher. but 
regulates that right by directing that a 
teacher shall not be suspended unless an 
inquiry into his conduct is contemplated 


suspension of. teachers is not the order of 
the day, for which reason I do not think 
that these restraints which bear a reagon- 
able nexus with. the attainment of educa- 
tional excellence can be considered to be 
violative of the right given by. Art, 30 (1). 
The limitation of the period of Suspension 
initially to two months, which can in ap- 
propriate cases be extended by another 


tion 3 (3) (a). In the generality of cases. 
a domestic inquiry against a teacher ought 
to be completed within a’ period of two 
‘months: or say, within another two 
‘months. A provision founded so patently 
on plain reason is:difficult to construe as 
an invasion of the right to administer an 
institution, unless that ‘right carried with 
it the right:to maladminister. I therefore 
agree with Brother ‘Kailasam that Sec- 


“tions 3 (3) (a) and -3-(3). (b) of the Act ‘do: 
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not offend against the provisions of Arti- 
cle 30 (1) and are valid. 

° 16. Section 4 of the Act provides that 
any teacher employed in a private edu- 
cational institution, (a) who is dismissed, 
removed or reduced in rank or whose ap- 
pointment is otherwi:e terminated: or (b) 
whose pay or allowances or any of whose 
conditions of service are altered or inter- 
preted to his disadvantage, may prefer an 
appeal to such authority or officer as may 
be prescribed. This provision in my opi- 
nion is too broadly worded to be sustain- 
ed on the touchstone of the right conferr- 
ed upon the minorities by Article 30 (1). 
In the first place, the section confers upon 
the Government the power to provide by 
rules that an appeal may He to such 
authority or officer as it designates, re- 
gardiess of the standing or status of that 
authority or officer. Secondly, the appeal 
is evidently provided for on all questions 
of fact and law, thereby throwing open 
the order passed by the management to 
the unguided scrutiny and unlimited re- 


. view of the appellate authority. It would 


be doing no violence. to the 
language of the section to interpret 
it to mean that, in the exercise of the ap- 
pellate power, the prescribed authority or 
officer can substitute his own view for 
that of the management, even in cases in 
which two views are reasonably possible. 
Lastly, it is strange, and perhaps: an over- 
sight may account for the lapse, that 
whereas ‘a right of appeal is given to the 
aggrieved teacher against an order passed 
by the management,:.. no- corresponding 
right is:conferred on the management 
against an:order passed by the competent 
authority under Section .3--(2) of the Act. 
It may be recalled that by Section 3 (1), 
no teacher can be dismissed, removed, etc. 


except with the prior: approval - of, the 


competent: authority.. Section 3 (2) con- 
fers power.on the competent authority to 
refuse to accord its approval if there are 
no adequate and reasonable grounds for 


the proposal. In the absence of the provi- . 
‘sion for an appeal against the order of the 


competent authority refusing to approve 
the action proposed by the management, 
the.management is -placed in a gravely 


‘disadvantageous position vis-a-vis the 


teacher who.is given the right of appeal 
by Section 4. By reason of these infirmi- 
ties I agree with the. conclusion of my 


‘learned Brothers that Section 4 of the 
-impugned Act is unconstitutional, as being 
‘violative oft. Art, 30 (I) - . 


17, Section 5. is. norana al upon 


Section 4. and must. fall. with it.. 
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i8. Section 6 provides that where any 
- retrenchment of a teacher is rendered 
necessary consequent on any order of the 
Government relating to education or 
course of instruction or to. any other 
matter, such retrenchment may be ef- 
fected with the -prior - approval of the 
competent authority. - With respect,I find 
myself unable to share the view of Bro- 
ther Fazal Ali that retrenchment oi 
teachers is a purely domestic affair of 
minority institutions and that the deci- 
sion of the management in the matter of 
retrenchment of teachers is beyond the 
scope of statutory interference by reason 
of Article 30 (1). Section 6 aims at afford- 
ing a minimal guarantee of security of 
tenure to teachers by eschewing the pass- 
inp of mala fide orders in the garb of 
retrenchment. As I look at the section, I 
consider it to be implicit in its provisions 
that the limited jurisdiction which it con- 
fers upon the competent authority is to 
‘lexamine whether, in cases where. the 
retrenchment is stated to have become 
- necessary by reason of an order passed by 


the Government, it has in fact so become . 


necessary. It -is a matter: of .common 
knowledge that Governmental orders re- 
lating to courses of instruction are used 
as a pretence for terminating the services 
of teachers. The conferment of a guided 
and limited power on the competent 
authority for the purpose of -finding out 
whether, in fact, a retrenchment has be- 
come necessary by - reason of a govern- 
mental order, cannot constitute an inter- 
ference with the right of administration 


jconferred by Article 30 (1). Section 6 is . 


therefore valid. I would, however, like to 
add that in the. interests of equal justice, 
the legislature ought to provide for an ap- 
peal against the orders passed by the com- 
petent authority under Section 6. If and, 
when the provision for an appeal is made, 


care must be taken to ensure that the ap- 


peal Hes to an officer not below the pres- 


18. Section 7 provides that the pay 
jand allowances of a teacher shall be paid 
on or before such day of a month, in such 
manner and by or through such autho- 
rity, officer or person, as may be prescrib- 


ed. I agree with my learned Brothers — 


that this provision is regulatory in charac- 
ter and is, therefore, valid. ` 


`- 20.. These are all the sections the vati- 
dity of which was questioned in the Writ 
Petitions filed in the High Court. It is 
| fore not necessary to consider: whe- 
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ther.the other provisions of the Act. are. 
valid or not... ... ae oy re 
‘21. -I concur in the final order propos- 
ed by Brother Kailasam that we need nat 
go into the merits of each of the Writ 
Petitions filed in the High Court, Learn 
ed counsel appearing for the schools. 
sought the decision of the High Court 
on the constitutional issue only. He speci- - 
fically asked the High Court not to 


decide each case on its merits. That may, 


accordingly, be left to the High Court to. 
decide in the light of the majority opi- 
nion rendered by us, We 


_ have, by a majority, held -that Sec 


tions 3 (3) (a), 3 (3) (b), 6 and 7 are valid 
while Sections 3 (1), 3 (2), 4 and 5 are in~ 
valid in their application to minority: edu- 
cational institutions. It must follow that 
such institutions cannot be proceeded: 
against for violation of provisions -which 
are not applicable. to them. 

22, In conclusion, all the Civil: Àp- 
peals before us will go back to the High 
Court of Andhra Pradesh for final dis- 


posal on merits in the light of our decje 


Bion. There will be no order as to costs. 
FAZAL ALI, J:— 23. This batch of 
civil appeals’ by special leave is directed 


against the judgment of the Andhra Pra- — | 


desh High Court before whom the ap’ 
pellants filed writ petitions under Arti- 
cle 226 of the Constitution challenging the 
constitutional validity of several sections 
of the Andhra Pradesh Recognised Pri~ 
vate Educational Institutions Control Act, 
1975, hereinafter referred to as the Aci 
which contained 21 sections in five Chap- 
ters and was brought into force with ef- 
fect from 5th October, 1974. This Act was 
also applicable to 19 Educational Institu- 
tions situated in the State of Andhra Pra- 
désh and the appellants being admittedly 
minority educational institutions within 


the meaning of Article 30 of the Con- 


stitution of India have -challenged the 
vires of various sections of the Act which 


, ` 


we shall indicate later. . 


-= 24. Some of- the appeals have been fij- 
ed by Christian Schools established by 
Roman Catholic Church. and some by 
Christian Colleges established by the 
Christian community : l 

25. The main. grounds of challenge arë 
that the provisions of the Act directly 
interfere with the internal management? 
of the institutions and have completely 
curbed the constitutional freedom which 
has been guaranteed to- them. by Arti- 
cle 30 (1) of the Constitution of India ang- 
-being violative of Article 30.. (1). of: tha 
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Constitution are ‘ultra vires: and, there- 
fore, wholly inapplicable to the eppoi 
lant institutions. - . 


26. It is now well settled by a ‘Jong 
course of decisions of this Court that our 


Constitution which seeks to establish a. 


secular State contains sufficient checks 


and balances, safeguards and guarantees, 


to protect the rights of the minorities, the 
establishment of educational institutions 
being one of them. Article 46 which con- 
tains the constitutional directive to pro- 


mote educational and economic interests. 


of the weaker sections runs thus :-— 


“46. Promotion of educational and eco- 
nomic interests of Scheduled. Castes, 
Scheduled Tribes and other weaker sec- 
tions: 


The State shall promote with meii 
care the educational and economic inte- 
rests of the weaker sections of the people 
and, in particular, of the Scheduled 
Castes and the Scheduled Tribes, and 
shall protect them from social injustice 
and all forms of exploitation.” 


Art. 30 (1) confers a - fundamental right 


on the minorities to establish and ad» 
minister educational institutions of their 
choice. Art. 30 (2) enjoins on the State that 
in granting aid tothe educational institu- 
tions it shal] not discriminate against any 
educational institution on the ground that 
it-is under the management of a mino- 
Tity, whether based on religion or lengu- 
age. Thus, it would appear that Arti- 
cle 30 (2) extends the guarantee contain- 
ed in Article 30 (1) even in the matter of 
receiving aid by the educational institu- 
tion established by the minority commu- 
nity. While adverting to this aspect of 
the matter this. Court in Re: Kerala 
Education Bill, 1957, 1959 S5. C. R. 905 
observed as follows :— 

“Nevertheless, in determining the scope 
and ambit of the fundamental] right re- 
lied on by or on behalf of any person 
or body the court may not entirely ignore 
these directive principles of State policy 
laid down in part IV of the Constitution 


but should adopt the principle of harmo- ` 


nious construction and should attempt to 
give effect to both as much as possible.” 


-- 27. Another: important factor which 
has to be noticed is that the terms in 
which Article 30 is couched are absolute 
and unconditional as compared to Arti- 
ele 19 which is hedged in by reasonable 
restrictions which may be imposed by the 


the fundamental right contained. in Arti- 
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cle 30 is more effective: and wider than- .-- 


the fundamental rights: contained in - 
Part IlI. of the - Constitution. .This,, bow- 
ever, does not mean that the State is 


-completely deprived of even the right to 


regulate the. working of the minority 
institutions and to make rules in order to 
Improve the standards of education im- 
parted therein so as to achieve excell- 
ence and efficiency in the educational 
standards of these institutions. Regulatory 


‘measures cannot in any sense be regard- 
ed as placing restrictions or curbing the 


administrative autonomy of the institu- 
tions concerned, But care must be taken 
by the State to see that in passing regu- 
latory measures it does not transcend its 
limits so as to interfere with the internal 
administration of the management of the 
institutions concerned so as to violate the 
spirit and policy of Article 30. The ques- 
tion of the scope and ambit of Article 38 
of the Constitution of India was very ex- 
haustively considered as far back as in 
1959 in Re: Kerala Education Bill 
(supra). This case arose when the Presi- 
dent of India called for the opinion of 
the Supreme Court on a Reference being 
made to it under Article 143 (1). of the 
Constitution of India, The Reference was 
heard by 7 Judges of this Court out of 
which 6 of them excepting Venkatarama 
Aiyar, J. gave a unanimous opinion re- 
garding various clauses of the Bill. The 
provisions of the Kerala Education Bill 
are not pari materia with the provisions 
of the Act with which we are concerned 
in this case, but this Court while deliver- 
ing its opinion has laid down a number of 
salutary principles which throw a flood 
of light on the scope and interpretation of 
Article 30 of the Constitution of India. 
28 I would, therefore, like io extract 
certain important passages from the opi- 
nion of the Court which dealt. with the 
scope. and application of Art. 30, I 
would, however, like to mention . that 
some of the principles laid down by. this 
Court in the aforesaid case may not ap- 
ply to the. present. day conditions because 
there have been numerous changes in all 
aspects of life and even the concept of 
equality has undergone a revolutionary 
change. But the observations made by this 
Court would afford a very valuable guide- 
line to determine the question in contro- . 
versy in the present case. While indicat- 
ing the width of the right conferred. on 


- the minority institutions. by Article 30. (1) 
State in public interest.. Thus, in a way - 


this: Court pointed out that the right te 


. administer.does not envisage a right to in-. - 
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dulge in mal-administration. In this con- 
nection, Das, C. J. speaking for the majo- 
rity observed as follows :— 

"The right to administer cannot obvi- 
ously include the right to maladminister. 
The minority cannot surely ask for aid 


or recognition for an educational institu- ` 


tion run by them in unhealthy surround- 
ings, without any competent teachers, 
possessing any semblance of qualifica- 
tion, and which does not maintain even a 
fair standard of teaching or which teaches 
matters subversive of the welfare of the 
scholars. It stands to reason, then, that 
the constitutional right to administer an 
educational institution of their choice 
does not necessarily militate against the 
~ claim of the State to insist that in order 
to grant aid the Sate may prescribe re- 
asonable regulations to'ensure the excell- 
ence of the institutions to be aided”. 
Again, while sounding a note of caution 
to the Government that no step should be 
taken by it which amounts to the 
institution surrendering its persona- 
lity merely because the institution is re- 
ceiving aid from the State, said the Chief 
Justice thus t 


“No educational institution can in ac- 
tual practice be carried on without aid 
from the State and if they will not get it 
unless they surrender their. rights they 
will, by compulsion of financial necessi- 
ties, be compelled to give up their, rights 
under Article 30. (1)....... Seated Saa 
The State Legislatures cannot, jt is clear, 
disregard or override those provisions 
merely by employing indirect methods of 
achieving exactly the same result. Even 
the Legislature cannot do indirectly what 
it certainly cannot do directly”. 


29. Considering the provisions of the 
Kerala Education ‘Bill particularly cls. 6, 
7, 9, 10, 11, 12, 14 and 15 the Court held 
that although these provisions constitute 
Serious inroads on the right of administra- 
tion of- the institution and appear perilous- 
ly near violating that right, yet in view 
of the peculiar facts of that case and hav- 
ing regard to the fact that clauses 9, 11 
and 12 were designed to give protection 
‘and security to the ill-paid teachers who 
are engaged in rendering service to the 
nation and protect the backward classes 
the Court as.at present advised may treat 
_ these clauses as permissible regulations. 
These observations were based on the 
peculiar circumstances of the provisions 


of the Education BiB and the objects - 


which they sought to ‘subserve may not 
be applicable to the present case where 
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the circumstances are quite different 
because admittedly most of the appellant 
institutions are not receiving any aid 
from the Government. Even sgo, this 
Court found it impossible to support 
clauses 14 and 15 which according to them 
were totally destructive of the rights 
guaranteed by Article 30. (1). In this con- 


nection, the Court observed as follows :— 


“But considering that those provisions 
are applicable to all educational: institu- 
tions and that the impugned parts of. 
clauses 9, 11 and 12 are designed to give 
security to the  ill-paid 
teachers who are engaged in rendering 
service to the nation and protect the 
backward classes, we are prepared, as at 
present advised, to treat these cls. 9, 11 
(2) and 12 (4) as permissible regulations 
which the State may impose on the mino- 
rities as a condition for granting aid to 
their educational institutions. We, how- 
ever, find it impossible to support cls. 14 
and 15 of the said Bill as mere regula- 
tions. The provisions of those clauses may 
be totally destructive of the rights under 
Article 30 (1%. 


30. The Court had made it very clear 
that the observations extracted above ap- 
plied to those categories of educational 
institutions which had sought not only 
recognition but also aid from the State, 
In the instant case, however; most of the 
appellant institutions have been establish- 
ed by mustering their own resources and 
have not been receiving substantial aid 
from the Government, Similarly, the 
Court made it clear that although‘ the 
minority institutions had no fundamental 
right to recognition by the State yet to 
deny recognition on terms” which may 
amount to complete surrender of the 
management of the institution .to the 
Government would be violative of Arti- 
cle 30 (1) of the Constitution. In this con- 
nection, Das, C. J. observed as follows :— 


__ "There is, no doubt, no such thing as 


fundamental right to recognition by the 
State but to deny recognition to the 
educational institutions except upon 
terms tantamount to the surrender of 
their. constitutional right of . administra- 
tion of the educational institutions of 
their choice is in. truth and in effect to 
deprive them of their rights -under Arti- 
cle 30 (1). We repeat that the legislative 
power is subject to the fundamental 
rights and the legislature cannot indirect- 
ly take away or abridge the fundamental | 
rights which it could not do directly and 
yet that will be the result if the said Bill 
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containing any offending clause becomes - 


Law”, 


31. Again dwelling on` the special 
character of the minority institutions Das, 
C. J. speaking for the Court observed 
thus: 

“It is obvious that a minority commu- 
nity can effectively conserve its language, 


script or culture by and through educa-. 


tional institutions and, therefore, the right 
to establish and. maintain educational 
institutions of its choice is a necessary 
concomitant to the right to conserve its 
distinctive language, script or culture and 
that is what is conferred on all minorities 
by Article 30 (1) which has hereinbefore 
been quoted in full”, 


32. Describing the nature of the 
fundamental rights enshrined in Arti- 
cle 30 the Court observed as follows :— 

‘There can be no manner of doubt that 
our Constitution has guaranteed certain 
cherished rights of 
cerning their language, culture and reli- 
gion. These concessions must have been 
made to them for good and valid reasons, 
Article 45, no doubt, requires the State to 
provide for free and compulsory educa- 
tion for all children, but there is nothing 
to prevent the State from discharging 
- that solemn obligation through Govern- 
ment and aided schools and Article 45 
does not require that obligation to be dis- 
charged at the expense of the minority 
communities. So long as the Constitution 
stands as it is and is not altered, it is, we 
conceive, the duty of this Court to uphold 
the fundamental rights and thereby 
honour our sacred obligation to the 
minority communities who are of our 
own. ” 


33. Similarly, Venkatarama see. Je 
who gave a dissenting opinion agreed 


however with the scope of Article 30 as - 


expounded by the majority opinion. In 
this connection, the learned Judge ob- 
served as follows :— 


“Article 30 (1) belongs to the. same 
category as Articles 25, 26 and 29, and 
confers on minorities, religious or Jinguts- 
tic, the right to establish and maintain 
their own educational-institutions without 
any interference or hindrance from the 
S| a: 17 <a . The true intention of 
that Article is to equip minorities with. a 
shield .whereby they could defend them- 
selves against. attacks by majorities, re- 
ligious .or. linguistic, and not to arm them 
with a sword whereby they could compel! 
the majorities to grant concessions”, 
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34. Various shades and aspects of the 
matter were again considered by this 


‘Court in the case of Rev, Sidhrajbhai 


Sabhai v. State of Bombay, (1963) 3 SCR 
837. In this case it appears that the Gov- 
ernment of Bombay issued an order 
directing the concerned institution which 
was controlled by the. United Church of 
Northern India to reserve 80% of- the 
seats.in the training colleges run by the 
institution for teachers in non-Govern- 
ment training Colleges. These teachers 
were to be nominated . by the Govern- 
ment, Accordingly, the Education Inspec- 
tor ordered the Principal of the Training 
College not to admit without specific per- 
mission of the Education Department pri- 
vate students in excess of 20% of the 
total strength in each class. The insti- 
tution took serious exception to this 
order of the Government as amounting to 
direct interférence in the management of . 
the affairs of the institution. The institu- 
tion filed a writ petition under Article 32 
of the Constitution before this Court 
which was heard by 6 Judges who after 
considering the facts of the case and the 
nature of the order passed by the Gov- 
ernment observed as follows :— 


“Unlike Article 19, the fundamental 
freedom under clause (1) of Article 30, is 
absolute in terms; it is not made subject 
to any reasonable restrictions of the 
nature the fundamental freedoms enun- 
ciated in Article 19 may be subjected to. 
All minorities, linguistic or religious have 
by Article 30 (1) an absolute right to 
establish and administer educational 
institutions of their choice: and any law 
or executive direction which seeks to in- 
fringe the substance of that right under 
Article 30 (1) would to that extent be 
void. This, however, is not to say that it 


-is not open to the State to impose regula- 


tions upon the exercise of this right........ ; 
Regulation made in the true interests of 
efficiency of instruction, discipline, 
health, sanitation, morality, public order 
and the like may undoubtedly be impos- 
ed. Such regulations are not restrictions 
on the substance of the right which is 
guaranteed: they secure the proper func- 
tioning of the institution, in matters edu- 
cational”. 


This Court refused to uphold the order of 
the Government on the ground that this 
was only a regulatory measure. The 
Court pointed. out that the regulation in 
order to be valid must satisfy a dual test, 
namely, (1) that. it should be reasonable, 
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_ {2) that it should be purely regulative of 

the educational character of the institu- 
tion so as to make the . institution an ef- 
fective vehicle of education for the mino- 
- rity community, This Court observed 
thus :— l 

“The right established by Article 30(1) 
is a fundamental right declared in terms 
absolute. Unlike the fundamental free- 
doms guaranteed by Article 19,.it is not 
-gubfect to reasonable restrictions. It is 
fntended to be a real right for the protec- 
tion of the minorities in the matter of 
setting up of educational institutions of 
their own choice. The right is intended to 
be effective and is not to be- whittled down 
by so-called regulative measures con- 
ceived in the interest not of the minority 
educational institution, but of the public 
or the nation. as a whole. If every order 
which while maintaining the formal 
. character of a minority institution des- 
troys the power of administration is held 
justifiable because it is in the public or 
national interest, though not. in ifs inte- 
rest as an educational institution the right 
guaranteed by Art. 30 (1) will be but a 
“teasing illusion”, a promise of unreality. 
Regulations which may lawfully be im- 
posed -ejither by legislative or executive 
action as a condition of receiving grant 
or of recognition. must be directed to 
making the institution while retaining its 
character as a minority institution effec- 
tive as an educational institution, Such 
regulation must satisfy a dual fest — the 
test of reasonableness, and the test that 
it is regulative of the educational charac- 
ter of the institution and is conducive fo 
making the institution an effective vehi- 
cle of education for the minority commu- 
nity or other persons who resort to it”. . 
On an examination of the provisions of 
the impugned Act in the instant case it 
is manifest that the Act contains provi- 
sions harsher and more offensive than the 
order passed by the Government of Bom- 
bay in the Bombay case (supra) ((1963) 8 
SCR 837) referred to above. 


35. In the. case of Rev. Father 
W. Proost v. The State of Bihar, (1969) 2 
SCR 73 Hidayatullah, C. J. speaking for 
the Court observed as follows :— 


“In our opinion, the width of Arti- 
cle 30 (1) cannot be cut down by intro- 
ducing in. it considerations on which Arti- 
cle 29 (1) is based. The latter article is a 
‘general protection which is given - to 
minorities to conserve their language, 
script or. culture. The former is a special 
right.to minorities to establish educational 
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not limited to institution seeking to con- 
serve language, script or culture and the 
choice is not taken away if the minority 
community having established an educa- 
tional institution of its . choice also ad- 
mits members of other communities.. That 
is a.circumstance irrelevant for the ap- 


' plication of Article 30 (1) since no such 


limitation is expressed and none can be 
implied. The two Articles create two sepa- 
rate rights, although it is possible thaé 
they may meet in a given case”, 


36. The extent to which the Stata 
could interfere with the administrative 
autonomy of the minority institutions in 
view of the guarantee contained in Arti- 
cle 30 (1) of the Constitution was again 
fully discussed and explained in the case 
of State of Kerala etc, v, Very Dev, 
Mother Provincial etc. (1971).1 SCR 734, 
In this case the Court was considering the 
constitutionality of certain provisions of 
fhe Kerala University Act; 1969 which 
was passed with a view to reorganise the 
University of Kerala and establish a 
teaching, residential and affiliating Uni- 


versity of private. Colleges including. 


institutions founded ‘by the minority com- 
munity. The Court was concerned only 


with some of the provisions of the afore- . 


said Act and struck down the offending 
provisions as amounting fo a. blatant 
interference with the rights guaranteed 
fo the minorities under. Article 30 (1) of 
the Constitution. Before analysing the 


facts of that case, I might indicate that _ 
in the instant case if is not disputed by _ 


the parties that all the appellants are 
minority institutions and had a governing 
body of their own. It is also not disputed 
that apart from the Christians others 
were also admitted to the institutions and 
received education. Even some of the 


members of the staff were also non- | 


Christians. In the. background of these 
facts, I have to see how far the decision of 
this Court referred to above. applies to 
the present appeals. While explaining 
the scope and ambit of management or 
administration Hidayatullah, C. J. speak- 


ing for the Court observed as follows :— - 


- “Administration means ‘management of 
the affairs’ of the institution. This 


management must be free of “control so ` 
that the founders or their nominees can- 


mould the institution as they think fit, 


‘and in accordance with their ideas of how | 


the interests of the community in general 
and the institution in particular, will be 
best served. No part of this management 
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-institutions of their choice. This choice is 


i 


1880.. 
ean be see acres and vested: in ‘another 


tion is free 


body withoitt an” encroachment upon | the 
guaranteed right. - os 


syllabi for examinations they must be 


followed, subject however to special sub- 


fects which the institutions may seek to 
teach, and to a certain extent the State 
may also regulate the conditions of em- 
ployment of teachers and ‘the health and 


hygiene of students: Such regulations do ` 
not bear directly upon management as 


such although they msy indirectly affect 
it. Yet the right of the State to regulate 


education, educational standards and the . 


allied matters cannot be’. denied. The 
minority institutions cannot be allowed 
to fall below the standards of excelJence 
expected of educational institutions, or 


under the guise of exclusive right of 
‘management, to decline to follow the 


general pattern: While the - management 
must be left to them, they may be com- 
pelled to- keep in step with others.” ` 

These observations, therefore, 


mine whether or not the action of the 


‘Government amounts to interference with 
the management of the institution: (1) In 


order that the. management of the institu- 
from 


institution as.they think fit; (2) no part 


of the management’ could be taken away 
- by the Government and vested in another 


body without an encroachment upon the 
guaranteed right enshrined : in Article. 30 
(1) of the Constitution; (3) there. is 

an exception ‘to this. general rule 
which is that the Government or the Uni- 


versity.can adopt regulatory measures in. 
‘order to improve the educational’ stand- - 
,_ ards which concern the body politic and 


are dictated by ` considerations . 
of - the” advancement ` of ` -the 
. country `` and its people, so that the 


- Managing institution may not under the 


establish . 
. ‘three important tests-which would deter- 


outside control, the . 
founders: must be permitted to mould the. 


-AN Saints <High. School: Govi-of AP. +e 
vand came ‘to ‘the conclusion: that. according . 


‘to some ofthe sections the- governing - 


t 


-" -hody“set’ up by- the education society .was 


..Thete is, however,- ‘an TT to his” -to-consist of 11 members and the Manag- - 


and it is‘ that the standards of education‘ 
are not a part of . management as such. . 
- ‘These standards concern the body politic . 
‘and are’ dictated by considerations ‘of the 
advancement of the country and its peo-. 
ple. Therefore, if universities’ establish. 


irig Council: of 21 members. 11 members 
of the government body. were (i). the 


principal of. the private. college, (ii) the . 
.manager of the private college, 


(iii) a 
person nominated by the - University in 
accordance with. the ‘provisions in that be- 
half contained in the statute, (iv) a person 
nominated by the Government and (v) a 
person elected in accordance with -the 


“procedure laid down on the Act. Sub-sec- 


tion. (2) had the effect of making these 


. bodies corporate having perpetual -succes- 


‘sion. and a common seal. Sub-section .(6) 


laid down ‘that the powers and functions 
of the governing body, the- removal of . 


. members thereof and the procedure to be 


followed by it, including the delegation 
of its. powers to, persons prescribed by 
the Statutes. Sub-sec. - (7) laid down thaf 


. the decision in-either of the two bodies 


. shall be taken at the meetings on the 
- basis of simple majority of the members 
_ present and voting. Thus, if these provi- 


sions were to apply to the minority insti- 


‘tutions, it is manifest that it would 
- amount to a direct interference in the 
‘internal management -of the 
‘and would. tantamount to the institution - 


institution 


surrendering its educational . personality. 


‘In other words, the governing . body ap- 


: would have. no right to 


pointed by the University would replace 


- the. governing body of the founders of 


the institutions and thus the founders 
administer the 
institution in any way they like. Advert- 
ing to this aspect of the matter Hidayat- 
ullah, €. J. observed as follows :— Sa 


‘These sections ‘were partly ` ‘declared 


ultra vires Article 30 (1) by the High 


Court ..as they took away: from the 
founders the right to administer their 


: own institution, It is obvious that after 


the election of the governing body or the 


' managing council the founders or even 


“guise of autonomy-‘or- exclusive right of- 


$ > 
- 


‘Management be allowed to. fall below the- 
‘Phe standard of. excellence that. is requir- 
; ed of- educational institutions. 


z 87. ‘Having, laid“ ‘down. these tests-the 


Court proceeded. to. anulyse. some of the. 


of © the | S ee 


Lies ety * 


the community. has no hand in the ad-. 
ministration. ` The two bodies are vested 
with the complete. administration of the 


- institutions. These” bodies have a legal 
personality distinct from the educational - 


agency oF the corporate. management. 


: They . are not answerable to the founders | 


in the matter of administration. 


The Constitution contemplates the ‘ad- 


> ministration to be. in the hands of “the _ 
particular | community. However desirable. 5 
A anlaht be to EE POERA e o 
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49 with other members of the governing 
body or the managing council horninees, it 
is obvious that their voice must play a 
considerable part in management. Situa- 
tions might be conceived when they may 
have a preponderating voice. In any 
event, the administration goes to a dis- 
tinct corporate body which is in no way 
answerable to the educational agency or 
the corporate management. The founders 
have no say in the selection of the mem- 
bers nominated by them. It is, therefore, 
clear that by the force of sub-sections (2), 
.(4) and (6) of Sections 48 and 49 the 
minority community loses the right to ad- 
minister the institution it has founded. 
Sub-section (5) also compels the govern- 
ing body or the managing council to fol- 
low the mandates of the University in the 
administration of the institution”. 


38. Their Lordships then proceeded to 
consider the vires of sub-sections (2) and 
(4) of Section 56 which laid down the 
conditions of service of the teachers of 
private colleges. Sub-section (2) provid- 
ed that no teacher of a private college 
could be dismissed, removed or reduced 
in rank by the governing body or manag- 
ing council without the previous sanction 
of the Vice-Chancellor or placed under 
suspension by the governing body or 
managing council for a continuous period 
exceeding fifteen days without such pre- 
vious sanction. Further sub-section (4) 
provided that a teacher against whom dis- 
ciplinary action is taken shall have a 
right of appeal to the Syndicate, and the 
Syndicate shall have power to order re- 
instatement of the teacher in cases of 


wrongful § removal or dismissal 
and to order such other re- 
medial measures as it deems 


fit, and the governing body or managing 
council, -as the case may be, shall com- 
ply with the order. It is thus obvious that 
in view of the provisions of sub-sec- 
tions (2) and (4) of Section 56 the manag- 
ing body had no discretion in the matter 
and the right of the management was 
completely taken away and vested ihn 
some other body. In the instant case, al- 
though the Act does not at all provide 
any rules or regulations by which the con- 
ditions of service of the teachers are to be 
governed yet it prohibits dismissal or 
removal of teachers without prior sanc- 
tion of a competent authority to be de- 
clared by the Government. Similarly, it 
provides for.an appeal to an appellate 
authority without laying down any guide- 
lines and no right of appeal is given to 
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the management. These provisions are 
contained in Section 3, sub-sections (2), 


(3) and (4) and Section 4. This Court also 


considered the effect of Section 58 of the 
Kerala Act by which a teacher of a 
college who was elected as a member of 
the Legislative Assembly or Parliament 
could not.be debarred on his election, but 
would be allowed to continue. Upholding 
the decision of the High Court and com- 
menting on the unconstitutionality of 
Section 56 sub-sections (2) and (4) and 
Section 58 this Court observed as fol- 
lows :— : 

“These provisions clearly take away 
the disciplinary action from the govern- 
ing body and the managing council and 
confer it upon the University.” 


“This enables political parties fo come 
into the picture of the administration of 
minority institutions which: may not like 
this interference. When this is coupled 
with the choice of nominated members 
left to Government and the University by 
sub-sec. (1) (d) of Sections 48 and 49 if 
is clear that there is much room for inter- 
ference: by persons other than those in 
whom the founding community would 
have confidence”. 

39. In the end while making it clear 
that there was no element of mala fides 
in the Act passed by the Legislature, the 
provisions of the Act unfortunately robb- 
ed the founders of their right of ad- 
ministration and were, therefore, hit by 
Article 30 (1) of the Constitution. In this 
connection, the Court observed as fol- 
lows :— 

- “We have no doubt that the provisions 
of the Act were made bona fide and in 
the interest of education but unfortunate- 
ly they do affect the administration of 
these institutions and rob the founders of 
that right which the Constitution desires 


should be theirs. The provisions, even if 


salutary, cannot stand in the face of the 

constitutional guarantee”. | | 
40. In the case of D. A. V. College v, 

State of Punjab. (1971) Supp -SCR 


688, this Court was considering the pro- 


visions of Chapter V Clauses 2 (1) (a), 17 — 
and 18 read with clauses 1 (2) and (3). 
Clause 2 (1) (a) provided that a college 
applying for admission to the privileges 
of the University had to send a letter of 
application to the Registrar and would 
have to satisfy the Senate, (1) that the 
College shall have a regularly constituted 
governing body consisting of not more 
than 20 persons approved by the Senate: - 
(2) that among those persans there 


1980 


should be two representatives of the Uni- 
versity and the Principal of the College 


Ex officio. Clause 17 provided that any - 


staff initially appointed shall be approved 
by the Vice-Chancellor and any sub- 
sequent changes made must be reported 
to the University for approval. It was 
also provided that in the case of train- 
ing institutions the teacher pupil 
ratio shall not be less than 1: 12. The 
constitutional validity of these provisions 
was challenged before this Court on ths 
ground that it violated Article 30 {1) of 
the Constitution because the College was 
a minority institution being a College 
established by the Arya Samaj. On a 
consideration of these provisions, this 
Court upheld the contention of the ap- 
pellants and observed thus :— 


“It will be observed that under 
clause 1 (3) if the petitioners do not 
comply with the requirements under I 
fa) their affiliation is liable to be with- 
drawn. Similarly it is stated  thaf 
clause 17 also interferes with the peti- 
tioners’ right fo administer their Col- 
Jege as the appointment of all the staff 
has to be approved by the Vice-Chancel- 
for and that subsequent changes will 
also have to be’ reported to the Univer- 
sity for Vice-Chancellor’s approval. We 
have already held that the Petitioners’ 
institutions are established by a reli- 
gious minority and therefore ‘under 
Article 30 this minority has the right to 
administer their educational institutions 
according to their choice. Clauses 2 {a) 
(a) and 17 of Chapter V in our view 
certainly interfere with the right”, 


41. The matter was again fully con- 
sidered by this Court by a Bench con- 
sisting of 9 Judges in all its aspects, in 
ee ay of the Ahmedabad St. Xaviers 

Society v. 
rome ei SCR 173 and this is the lead- 
ing case on the subject. This case has 
been relied on by counsel for both | the 
parties in support of their respective 
contentions. In this case it appears thaf 
certain provisions of the Gujarat Uni- 
versity Act, 1949, were challenged, Sec- 
tion 5 of the Act provided that no edu- 
cational institution situated within the 
University could be associated in any 
way with or seek admission to any pri- 
vilege of any other University save and 
except with the sanction of the State 
Government. Section 33A (1) (a) of the 
Act provided thaf every college other 
than a Government College or a College 


maintained by the Government shall be 
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under the management of a governing 
body. which includes among others, the 
Principal of the College, a representa- 
tive of the University nominated by the 
Vice-Chancellor and (il) in the case of 
selection of a member of the teaching 
staff of the College a selection committee 
would be constituted consisting of the 
Principal and a representative of the 
University nominated by the Vice-Chan-~ 
cellor. Sub-section (3) of the section 
provided that the provisions of Sec. 33A 
(1) shal] be deemed to be a condition of 
affillation of every College referred to in 
that sub-section. In other words, accord- 
ing to this provision, even the Colleges 
which were minority institutions would 
fall within the mischief of the section, 
Section 39 provided that within the Uni- 
versity area all post-graduate instruc- 
tion, teaching and training shall be con-. 
ducted by the University or by such 
affiliated College or 
such subjects as may be prescribed by 
statutes. Section 40 (1) enacted that the 
Court of the University may determine 
that all instructions, teaching and train- 
ing in the courses of studies in respect 
of which the University was to hold 
examination shall be conducted by the 
University and shall be imparted by the 
teachers of the University. Sec. 41 (1) 
stated that all Colleges within the Uni- 
versity area which were admitted to the 
privilege of the University under Sec- 
tion 5 (3) and all Colleges within the 
said area which may hereafter be affi- 
liated to the University shall be consti- 
tuent colleges of the University, and 
their relations with the University 
would be governed by. statutes made by 
the University in that behalf, 


42. As regards the conditions of ser- 
vice of the teachers appointed by the 
University Section 51A (a) (b) enacts 
that no member of the teaching or other 
academic and non-teaching staff of an 
affiliated college shall be dismissed, or 
removed or reduced in rank except after 
an enquiry in accordance with procedure 
prescribed in clause (a) and the penalty 
fo be inflited on him is to be approved 
by the Vice-Chancellor or any other offi- 
cer of the University authorised by the 
Vice-Chancellor in this behalf, Sec. 52A 
{1) provided that any dispute between 
the governing body and any member of 
the teaching staff shall on a request of 
the governing body or of the member 
concerned be referred to a Tribunal or 
arbitration consisting of one member 


institution and in ` 


' “minister ` 
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‘Nominated by. thè- governing .body of the - 
college, one member nominated by -the - 
member concerned and an umpire ap- 


pointed by the Vice-Chancellor. In view. 
of the provisions referred‘to above, ‘the - 
question that fell for consideration in . 
that case was whether these provisions: 


interfere with the internal management 
of the minority institutions so as to 
compel them to surrender all their ad- 


to the University or 


ministrative powers 

- the Vice-Chancellor or the officers nomi- 
nated by the Vice-Chancellor, There can 
be no doubt that if these provisions are 
‘ construed against the background of the 
objective of the Act the idea was not: to 
leave any controlling voice either in- the 
courses of studies or in the matter. of 
‘disciplinary action against the staff. and 
the teacher in the management of the in- 
-titution but to take over the entire 
management by the University autho- 
rities giving nominal representation to 
the management of the institution: - 


-ł 


, 43, Before we analyse the decision in 
St. Xaviers case (supra) we. must “note 
that as far back as 1959 in Re. Kerala 
Education Bill this Court had clearly 


pointed out that while the minority iñ- 
stitution had no constitutional right to be 


. affliated to any. college or University 
the right to be affiliated flowed from the 
Janguage of Article 30 (1) of the Con- 
stitution. and the University. concerned 


gould not either refuse affiliation or im- 


.pose such conditions which may result 
‘in complete surrendering of. the manage- 


the central question to be decided in 
this case was whether by virtue of the 
provisions -of the Act set out above, Arti- 
cle 30 (1) had been moles and if so to 
-what extent. 


‘44. So- far as the estos of affiliation 
‘“ was concerned the entire court held. that 


‘although “there was: no - fundamental. 


“right to affiliation but recognition.or affi- 
“liation' was necessary for meaningful ex- 
ercise- of the right to establish and ad- 
educational institution confer- 
red on the minority ` institutions under 


“Article 30 (1) of- the Constitution. : In this . 

OBSEVE as fol- ~ 
of the minority institution to the Univer- ° ~ 
‘sity or Colleges concerned was held to be 


‘connection, ve Court. - 
' Jows ;— 


na ‘The consistent view of the Court. has 


-been that there is no fundamental right : 
a . of a minority institution of affiliation.. An 
has been | put upon. that ` 


. explanation | 
_ statement of lav.. 


m þe. 
mut Da aT “institutions in- the “matter-" 


It is that . -affiiation 
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real and meaningful exercise s 


o AELE 


ot. imparting- general. .- secular edueation.~ -: 
Any..law which: -provides for : affiliation- - 
on` terms which will involve abridge: 
ment of the right of linguistic and reli-' - 
gious minorities to administer and ‘esta- 
blish . educational institutions of their 
choice will. offend Article 30 (1), 
educational institutions set up by minor- 
ities will be robbed of their utility if 
boys and girls cannot: be trained in such 
institutions for University degrees, Minor- 
ities will virtually . Iose their right to 
equip their children for ordinary careers 
if affiliation be on terms which would 
make them surrender and lIose their 
rights to establish and administer educa- 
tional institutions of their choice under 
Article 30  ..ssssessscseccoasoacetencssososeosoese 

The establishment of a minority in- 
stitution is not only ineffective but also 
anreal unless such institution is affiliat- 
ed to a University for the purpose of 
conferment of degrees on students”. | 
Relying on the previous decision in the 
ease of State of Kerala v. Very Rev. 
Mother Provincial (supra) Ray, C. J. re- 
iterated the principles laid down by. the 
previous case and observed as follows:— 
= “When a minority applies for affilia- 
tion, it agrees to follow the wniform. 
courses of study. Affiliation is regulat- 


ing the educational character and cen- 


tent of- the minority. institutions. These 
regulations are not only- reasonable in 
the interest of general secular education 
but also conduce to the improvement in 


' the stature „and strength of the minority 


“ment of the minority institution. ` Thus, ` mstitutions co.cc cisieceevseesesenee ver .-Affiliation | - 


mainly pertains to the adnie, and . 
educational character of the institution. 


' Therefore, measures’ which will regulate. 
‘the courses ‘of study, the 


qualifications ` 
and appointment of teachers, the condi- ` 


‘tions of -employment of teachers, the . 
-health and hygene of students, facilities . 
for libraries and laboratories. are all com- ,, . 


prised in matters , germane to. affiliation- T 
of minority institutions. These regulatory n 


-measures for affiliation are for uniform-.. 


ity, efficiency and - excellence in.. educa-, ; 
tional.: courses and. do not violate any, | 
fundamental right of the ey in- 3 
stitutions. under Art. 30”... 2 


- 45. Thus, to a limited extent ‘affiliation T 


a regulatory measure- provided it. was: 


‘aimed at improving the educational stand- : 


ards and laying down. the ‘conditions of. 


-employment of the. teachers. This Court's. 


repeated that: the -minority - institutions i- 


-have thé -right.te, administer the, institu»... 


~ ahy.: compulsory 
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ces in the shape of regulatory measures 


the right to administer cannot be tamper- :. 


ed with. In’ this connection, Hay C, Ji 
observed as follows = 7. ~ 


right to administer institutions. The right 
implies the obligation and duty of the 
minority institutions to- render the very 
best to the students. In the rights of ad- 
ministration, checks and balances in the 
shape of regulatory measures are req 


to ensure the appointment of good teach- 


ers and their conditions of service, The 
right to administer is fo be tempered 
with regulatory measures to facilitate 
smooth administration. The best admin- 
istration will reveal no trace or colour 
of minority. A minority institution should 
shine in exemplary ecleticism in the 
administration of the institution........... A 


Regulations which will serve the in- ` 


terest of the students, regulations which 
will serve the interests of the teachers 
are of paramount importance in good 
administration. Regulations in the in- 
terest of efficiency of teachers, discipline 
and fairness in administration are neces 
sary for preserving harmony ameng affi- 
Hated institutions”, 


.~48.:As regards the provision. of the Act. 


-concerned by. which .the -minority institu- 
tion became a constituent College this was 


expressly - struck down. . by this Court 
-where Ray, C. J.. speaking for the Court 


- observed as- follows :— 


' “Once an affiliated college haces. a. 


constituent college. within the meaning 
of Section 41- of the Act pursuant to a de- 


‘dlaration under Section 40 of the Act it. 


“becomes integrated to the university... A 
constituent college - does not retain its 


- ‘former individual. character. any longer, 


‘The minority character of the college ig 
lost.. Minority. institutions become part 


‘is that Section 40 of the Act cannot have 


educational institutions ‘of their. choice”. 
_ 47, Explaining what'the concorñitants 


- “of an ‘autonomy in administration. meant 


" Ray, C. J: observed as follows:— . 
|’ “Autonomy in’ 
= right to administer: effectively and. to 
' ‘Manage and conduct the affairs of the 
institutions. The distinction is’ between a 
" restriction on the right of administration 
and a regulation prescribing the manner 
Tot ‘‘adminibtFation: ‘The ‘right -ef: admin--, 


"All Saints High’ School” vò Govt. ‘of A: P. 
_ tion and shorn of some checks and balah- 


and parcel of the unwersity. The sect... o Tnmnrave 


‘application to minority. 


_ institutions. because .it . will take away. 
` “their fundamental right to administer the .. 


administration. . means . 
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- ‘choice: in the personnel of: management is. - 


a part of the administration. ‘The univer- 
sity will always have a right to see that 


` there is no mal-administration. . If.there 
. “The minority institutions have - the 2 


is mal-administration, the university will . 


‘take steps to cure the same. There may 


be control: and check on administration 
in order to find out whether the minority 


‘institutions are engaged in: activities 


which are not conducive to the interest 
of the minority or to the requirements of 
the teachers and the students .....cccsoee 
..The provisions contained in S. "33A (1) 
(a) of the Act have the effect of displac- 
ing the management and entrusting it to 
a different agency. The autonomy in ad- 
ministration is lost. New elements in the 


‘shape of representatives of different type 


are brought in. The calm waters of an 
institution will not only be disturbed but 
also mixed. These provisions in sec- 
aig ‘383A (1) (a) cannot therefore apply 
ority institution”. 

cog It follows from what had been held 
in the aforesaid case was that there should 
be no interference in the right of day to 
day administration ofthe institution or in 
the choice of the personality of the manag- 
ing committee or governing body of the 
institution. This Court struck down Sec- 
tion 33A (1) (a) of the Gujarat Act on the 
ground that the managenient of the col- 


lege was completely displaced and was 


substituted: by the university “authorities. 
In other words, the position appears to be 
that although ‘the university to which 
the minority institution was -affilated 
may exercise ‘supervision -in so far.as the 
syllabi or the courses of studies are con- 
cerned, it cannot be allowed to be asso- 
ciated with the managing ~ committee or 
the governing body of the. institution so 
as to have a controlling voice in the 
matters at issue and thereby destroy. the 
autonomy: of ‘the 
minority institution. . This appears to be 
the: main: reason why Ray, C. J. was of 
the opinion that Section 33A (1) (a) was 


violative of Article:30 (1), and, therefore, 


not applicable to the minority institu- 
tions, The Court then dealt with the pro- 
visions of: Sections 51A and 52A of the 


” Gujarat Act. Under: Section 51A no mem- - 


ber. of the teaching, other academic and 
non-teaching staff of an affiliated college 
should be dismissed, removed or reduced 


.in rank except after an enquiry in which 
-he has been informed of the ER and 


given a reasonable ` opportunity of being 


' heard-and until he - had -been given a 


reasonable opportunity- ot- making- a reo 
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presentation on any such penalty propos- 
ed to be inflicted on him and the penalty 
to be inflicted on him was to be approved 
by the Vice-Chancellor or any officer of 
the University authorised by him. This 
Court held that this is a blanket -power 
given to the Vice-Chancellor without any 
guidance, and observed as follows; 

“The approval of the Vice-Chancellor 
may be intended to be a check on the ad- 
ministration. The provision contained in 
Section 51A, clause (b) of the Act cannot 
be said to be a permissive regulatory 
measure inasmuch as it confers arbitrary 
power on the Vice-Chancellor to take 
away the right of administration of the 
minority institutions. Section 51A of the 
Act cannot, therefore, apply to minority 
institutions”. 

49. Dealing with the provisions con- 
tained in Section 52A of the Gujarat Act 
which contemplated a reference of any 
dispute between the governing body and 
any member of the teaching or aca- 


demic and non-teaching staff of an affillat- - 


ed college which was connected with the 
conditions of service of such member to 


e Tribunal of Arbitration consisting of . 


one member nominated by the governing 
body of the college, one member nomi- 
nated by the member con- 
cerned and an Umpire appointed by the 
Vice-Chancellor, the learned Chief Jus- 
tice was of the opinion that the introduc- 
tion of such an arbitration 
to a Tribunal would start a spate of 
fruitless litigation and was likely to im- 
pair the excellence and efficiency main- 
tained by the educational institution con- 
cerned. In this connection, the learned 
Chief Justice observed as follows :-— 

“These references to arbitration will 
introduce an area of litigious controversy 
inside the educational institution. The 
atmosphere of the institution will be vi- 
tiated by such proceedings. The governing 
body has its own disciplinary authority. 
The governing body has its domestic iuris- 
diction. This jurisdiction will be displac- 
ed. A new jurisdiction will be created in 
administration. The provisions contained 
in Section 52A of the Act cannot, there- 
fore, apply to minority institution.” 

50. Jaganmohan -Reddy, J. agreeing 
with the majority judgment delivered 
by the Hon’ble Chief Justice endorsed his 
conclusions regarding the constitutional 
validity of Sections 40, 41, 33A (1) (a), 
33A (1) (b), 51A and 52A of the Act and 
observed thus :— 

“We agree with the judgment of Hon’- 
ble the Chief Justice just pronounced and 
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with his conclusions that Sections 40, 41, 
33A (1) (a), 33A (1) (b), 5LA and 52A of 
the Act violate the fundamental rights of 
minorities and cannot, therefore, apply 
to the institutions established and ad- 


ministered by them.” 


5L Dwelling on the importance of 
the fundamental right enshrined in Arti- 
cle 30, the learned Judge held that the 
right under Article 30 could not be ex- 
ercised in vacuo, and in this connection 
observed as follows :— 


“The right under Article 30 cannot be 
exercised in vacuo. Nor would it be right 
to refer to affiliation or recognition as 
privileges granted by the State In a 
democratic system of Government with 
emphasis on education and enlighten- 
ment of its citizens, there must be ele- 
ments which give protection to them. The 
meaningful exercise of the right under 
Article 30 (1) would and must necessarily 
involve recognition of the secular educa- 
tion imparted by the minority institutions 
without which the right will be a 
mere husk. This Court has so far con- 
sistently struck down all attempts to 
make affiliation or recognition on terms 
tantamount to surrender of its rights 
under Article 30 (1) as abridging or tak- 
ing away those rights. Again as without. 
affiliation there can be no meaningful ex- 
ercise of the right under Article 30 (1), 
the affiliation to be given should be con- 
sistent with that right, nor can if in- 
directly try to achieve what it cannot 
directly do.” 

52. Similar view owas taken by 
Khanna, J. who also held that -manage- 
ment of a minority institution should be 
kept free from governmental or other 
interference because the words “of their 
choice” appearing in Article 30 have spe- 
cial significance and would actually lose 
their value and utility if too much inter- 
ference or unnecessary curbs are placed 
in the administration of the affairs of the 
minority institution. The learned Judge 
observed thus :— 

“Administration connotes management 
of the affairs of the institution. The 
management must be free of control so 
that the founders or their nominees can 
mould the institution as they think fit 
and in accordance with their ideas of how 
the interest of the community in general 
and the institution in particular will be 


best served. The words “of their choice” ' 


qualify the educational institutions estab- 
lished and administered by the minor- 
ities need not beofsome particular class 


1980 


the minorities have the right and freedom 
to establish and administer such educa- 
tional institutions as they choose”. 


53. Similarly, explaining the scope and 
ambit of Articles 29 and 30 the learned 
Judge observed as follows: 


“The broad approach has been to see 

that nothing is done to impair the rights 
of the minorities in the matter of their 
educational institutions and that the 
width and scope of the provisions of the 
Constitution dealing with those rights are 
not circumscribed. The principle which 
can be discerned in the various decisions 
of this Court is that the catholic approach 
which led to the drafting of the provi- 
sions relating to minority rights should 
not be set at naught by narrow {judicial 
interpretation. The minorities are as 
much children of the soil as the majority 
and the approach has been to ensure that 
nothing should be done as might deprive 
the minorities of a sense of belonging, of 
a feeling of security, of a consciousness 
of equality and of the awareness that the 
conservation of their religion, culture, 
language and script as also the protec- 
tion of their educational institutions is a 
fundamental right enshrined in the Con- 
stitution. The same generous, liberal and 
sympathetic approach should weigh with 
the courts in construing Articles 29 and 
30 as marked the deliberations of the 
Constitution-makers in drafting those 
Articles and making them part of the 
fundamental rights”. 
The learned Judge held that although if 
was permissible for the authority con- 
cerned to prescribe regulations but. such 
regulations should not impinge upon the 
right conferred on the minority institu- 
tions under Article 30 (1). A just balance 
had to be struck between the two ob- 
jectives, namely, passing of regulatory 
measures and preserving the fundamental 
rights of the minority institutions. The 
learned Judge observed as follows :— 


“It is, therefore, permissible for. the 
authority concerned to prescribe regula- 
tions which must be complied with he- 
fore an institution can seek and retain 
affiliation and recognition. Question can 
arise whether there is any limitation on 
the prescription of regulations for mino- 
rity educational institutions. So far as 
this aspect is concerned, the authority 
Prescribing the regulations must bear in 
mind thatthe Constitution has guaranteed 
a fundamental right to the minorities 
for establishing and administering their 
educational institutions, Regulations made 
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by the authority concerned should not 
impinge upon that right. Balance has, 
therefore, to be kept between the two ob-. 
jectives, that of ensuring the standard of 
excellence of the institution and that of 
preserving the. right of the minorities to 
establish and administer their educational 
institutions. Regulations which embrace 
and reconcile the two objectives can be 
considered to be reasonable”. 


54. The learned Judge further held 
that any law which interferes with the 
minorities choice of a governing body 
would be violative of Article 30 (1) and 
observed thus :— 


‘In the light of the above principles, it 
can be stated that a law which inter- 
feres with the minorities’ choice of a 
governing body or management - council 
would be violative of the right 
guaranteed by Article 30 (1)”. 


55. Criticising the constitutional vali- 
dity of Section 52A of the Gujarat Act 
Khanna, J. shared the view taken by 
referred to 
above. The learned Judge observed as 


follows:— 


“The provisions of Section 52A would 
thus act as a spoke in the wheel of ef- 
fective administration of an educational 
institution. It may also be stated that 
there is nothing objectionable to selecting 
the method of arbitration for settling 
major disputes connected with conditions 
of service of staff of educational institu- 
tions. It may indeed be a desideratum, 
What is objectionable, apart from what- 
has been mentioned above, is the giving 
of the power to the Vice-Chancellor to 
nominate the Umpire. Normally in such 
disputes there would be hardly any agree- 
ment between the arbitrator nominated 
by the governing body of the institution 
and the one nominated by the concerned 
member of the staff. The result would be 
that the power would vest for all intents 
and purposes in the nominee of the Vice- 
Chancellor to decide all disputes between 
the governing body and the member of 
the staff connected with the latter’s con- 
ditions of service. The governing body 
would thus be hardly in a position to 
take any effective disciplinary action 
against a member of the staff. This must 
cause an inroad in the right of the govern- 
ing body to administer the institution. 
Section 52A should, therefore, be held to’ 
be violative of Article 30 (1) so far as 
minority educational institutions are con~ 
cerned”, oo : = ' 
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Similarly; while- -` striking- -down 'See- 
: Horis 40 and 41 of: the - Gujarat. Act, the 
-'§earned Judge found that the affiliated: 


‘eolleges would become constituent col- 


.feges as a result of the provisions . of 


Ghese sections. and held that these provi-: 


sions. could not - ‘apply te the , minority 


institutions. In this connection, Khanna, J.. 


_ Observed as follows :— - 


“A provision which makes it impera- 


- five that teaching in : under-gràduate 
courses can- -be conducted only by the 
University and can be imparted only by 
- the teachers of -the University plainly 
violates the rights of minorities to esta- 
- blish and. administer their educational 
institution. Such a . provision must con- 
sequently -be‘held qua minority institu- 
Kions to. result in contravention of Arti- 
- le. 30 (1). I would, theréfore, strike down 
Section 40 so far as minority educational 


ons are concerned as being viola-. 


instituti 
tive of Article 30 (1)”. 


` 56. Mathew, J. while striking down 
the constitutional validity of Sec. 33A (1) 
of the Gujarat Act observed as follows :—~ 

“The heart of the matter. 
‘educational . institution established by. a 
religious or linguistic minority can claim 
otal Immunity from regulations by the 


. YJegislature or the university if it wants © 
affiliation or recognition: but the charac- 


fer of the permissible regulations must 


_ depend upon their purpose........- -In every. 


case,. when the reasonableness of a’ regu- 
lation comes up for. consideration before 
the court, the question to be asked and 
“answered is whether the regulation is 
calculated to subserve or will in effect 
subserve the purpose of | recognition or 
affiliation, namely, the excellence of the 

on as a vehicle for general secu- 


_Instituti 

far education to the minority community - 
and to other persons who resort to it. The. 
question. whether a regulation is in the 
general interest of the ‘public has no. 
relevance, if it does not advance the. ex-. 


‘cellence of the institution as a vehicle for 
general secular education as, ex-hypo- 
thesi, the only permissible regulations are. 
those which secure. the 
_ the purpose of the facility, 

the excellence of ze educational institu- 
Hons in respect their, educational 
standards”. > 


57. Similarly, the learned Judge toot 
strong exception to the provisions of Sec- 

‘Hon - 33A - 
the - - college 
governing `- ‘body ` 

' ciuđde persons: "Other. than ‘those.svho are’ 


. Should ` 


- All Saints HighSchool v, Govt, of A Pi’. 


‘members of the Society: of- Jesus, struck - 
: provisions. of“ i eee Oe oe ` 


is that no. : 


effectiveness of. 
namely, - 


“Which ` moua - that’ -` 
. -have- a 
T which “ should: in- 


as follows :— 


college should have a governing body 


which shall include persons other than ` 
those who are members of the govern- . 


ing body of the Society of Jesus would 


‘take away the management of the col- 
lege from the governing body constitut- 


ed by the Society of Jesus and vest it in 


a different body. The right to administer: 
the educational institution established by- 
a religious minority is vested in it. It is- 


in the governing body of the Society of 


Jesus that the religious minority which: 
established the college has vested the 


right. to administer the same, The re- 


quirement that the college should have a 
governing body including persons other. 
than those who constitute the governing. 
‘body of the Society of Jesus has the ef- 
‘fect of Meese: that body of its exclu- 
educational. 


sive right. manage the 
58. The learned ‘Judge further pointed 

out: that under the guise of preven 

mal-administration the right af 


i A.E Ex aa 


“We think:-that the OTA of si 
sections (1) (a) and (1) (b) of Sec. 33A - 
abridge ‘the right of the religious mino--. 
rity. to administer educational institutions | 
of their choice. The requirement that the. 


the 


body fo manage the affairs of k 


governing 
the minority institution should. not be. 


taken away and in the same token ob- 
served as follows :—' 

“Under the guise of . preventing mal- 
administration, the right of the govern- 


ing body of the college constituted by the. 
religious. minority to- administer the | 
institution cannot be taken away. The. 
effect of the provision is that the ve. 


gious minority: virtually loses- its- right to 

administer the institution it has founded. 
“Administration means ‘management of 
the affairs’ of the 


way of thinking and in accordance with 


their idea of how. the . interests of the 
community in general and the. institution, 
‘in particular will be best served. No part: 


of this management can be taken away. 


-and vested ‘in’ another. body: without an. 
guaranteed. 


encroachment 


‘i Cn : 


. vide . 


e 


as . followa!—s.:' 


institution. This. 
. Management. must be. free of control so 
‘that the founders or their nominees can 
mould the institution according to their. 


ARE patios pro~. 
eee of: the. ' Gujarat Act like- Bec. 
‘Hons 51A (LY (a) ‘and: SEA (1) -(b) Jete.. tha. 
tearned Judge observed: S 


| o o 


- “The relationship‘ between: the’ nianage- -: 


ment and: a teacher is that of an em-. 


ployer and employee and-it passes one’s 


understanding- why the management can- 


not terminate the services of a ‘teacher 
on the- basis of the contract. of: employ- 
ment. Of course, it is. open to the State 
in the exercise of its regulatory power to 
require that. before the services- of a 
teacher are terminated, he- 


his defence, But to require that for 


terminating the. ee of: a teacher 
after an inquiry has b 


ment of its right. to administer the 


educational institution.. No guidelines are . 


provided by. the legislature to the Vice- 


Chancellor for the exercise. of his power, _ 


The fact that the power can be delegat- 
ed by the Vice-Chancellor to any officer 


of the university means that any petty. 


officer to whom the power is. delegated 
can exercise a general power of veto. 


. There is no obligation under the. sub- 
sections (1) (b) and (2) (b) that the Vice- . 
should. give 


Chancellor or his nominee 
any reason for disapproval. As we -said a 
blanket power without any guideline to 
disapprove the action of the manage- 
ment would certainly encroach upon thea 
right of the management to: dismiss : or 
terminate the services of a teacher after 

an enquiry.” 
' 60. Beg, J. speaking in thé same strain 
observed as follows :-— 

‘It is true that, if the object of an en- 
actment is to compel a minority institu- 
tion, even indirectly, to give up the ex- 


ercise of its fundamental rights, the pro- 
be 


visions which have this effect will ` 
void or inoperative against the minority 
institution. The price of affiliation cannot 


be a total abandonment of the right to | 
establish and. administer a minority insti- - 


tution conferred by Article 30 (1) of the 
Constitution. ‘This - aspect of the matter, 


therefore, raises the question whether 
any of the provisions of the Act arein- 


tended to have that effect upon a’ minor- 


ity institution. Fven if that intention is 


not manifest from ‘the ‘express terms of 
‘statutory provisions, ‘the’ provisions may 


Ce ee 


sequence or: effect”. 


` 61, Even Dwivedi, J. ‘who had sound-- 
ed a. discordant note held that so far as: 
Section 33A (1): (a) was concerned it was, 
leat 


' obnoxious: to 


Are I 1 o 
stitution, fet i oie 
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should be- 
given an opportunity of being heard.in 


een conducted the. , 
management should have the approval of.. 
an outside agency: like the Vice-Chancel- . 
lor or of his nominee would be an abridg-. 


-.62;-. In: the- case: of Gandhi.. 


judgment 


Sean is the. core of 


If the former is incongruous with the 
latter, it withers as void: otherwise, it 


_ prevails and binds. That is the crux of 


the controversy.” 

“The thrust of the case is that real 
regulations are desirable; necessary and 
constitutional: but, when they operate on 


the ‘administration’ part of the . right, 


must be. confined to. chiselling into shape, 


not cutting down out of shape, the indi- 


vidual personality of the minority”. 

63. Mathew, J. who gave a dissenting 
opinion and whose opinion follows tha 
principles laid down by the Court in 


St. Xavier's case (supra) observed as fol- 


lows :— | 

' "The determination ‘of the composition 
of the body to administer the educational 
institution established by a- religious 


‘ minority must be left to the minority as 


that is the core of the right to administer, 
Regulations to prevent maladministra- 
tion by that body are. permissible. As the 


right to determine the composition of the - 
_ body which will 


administer the educa-- 
tional institutionis the very essence of 
the right to administer guaranteed to the 
religious or’ linguistic minority under 


' Article 30 (1), any interference in that — 
area by an. outside authority cannot be 


anything but an abridgment of that right. 
The religious or linguistic minority must 
be given the freedom to. constitute ‘the 
agency through which it proposes to ad- 
minister the 


| mS 1088. 


Í College -Shahàájahanpur` v. "University, z 
- of. Agra, (1975) 3 SCR 810- the majority . 

consisting of V. R.- Krishna. 
a and A: C. alg JJ. observed-as fol- 


+e 


the restriction”. 
... clamped down by Statute 14-A? What is.. 
-the conscience and tongue of Article 30? 


| educational ` institution © 
‘established by it as that is what Arti- 


cle 30 (1) guarantees, The right to shape | 


its creation is one thihg: the ‘right to 
regulate the manner in which it would 
function ‘after ft ‘thas come into being is 
another. Regulations: are, permissible to 


prevent ‘maladministration but they can” 


only relate to the manner of administra- 


tioh after the body which is to administer 
has’ come’ into being.” 


64. ` The entire casata wa Hil 


viend by ie Couri teat 1 ibe tara.. 
of Lily Kurian v. Sr. Lewina, (1979 1 
aid 


SCR 820. In this case,- Sen; J: 
for the court -and after a- deep ‘dichotomy. 


~ and adroit- analysis of St. Xaviers case. - 
fsupra) and: the- cases ‘which: preceded har 
 gase surarned up- ‘the: law thus i=- 
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“An dialysis of the judgments in St, 
Xaviers College's case (supra) clearly 
shows that seven out of nine Judges held 
that the provisions contained in clause (b) 
of sub-sections (1) and (2) of Section 51A 
of the Act were not applicable to an 
educational institution established and 
managed by religious or linguistic mino- 
Tity as they interfere with the discipli- 
nary control of the management over the 
staff of its educational institutions. The 
reasons given by the majority were that 
the power of the management to termi- 
nate the services of any members of the 
teaching or other academic and. non- 
academic staff was based on the relation- 
ship between an employer and his em- 
ployees and no encroachment could 
be made on this right fo dispense with 
their services under the contract of em- 
ployment, which was an integral part of 
the right to administer, and that these 
provisions conferred on the Vice-Chancelk- 
lor or any other officer of the University 
authorised by him, uncanalised, unguid- 
ed and unlimited power to veto the ac- 
tions of the management.” 


“The power of appeal conferred on the 
Vice-Chancellor under Ordinance 33 (4) 
is not only a grave encroachment on the 
institution’s right to enforce and ensure 
discipline in its administrative affaira but 
it is uNcanalised and unguided in the 
sense that no restrictions are placed on 
the exercise of the power. The extent of 
the appellate power of the Vice-Chancel~ 
lor is not defined: and, indeed, his 
powers are unlimited. The grounds on 
which the Vice-Chancellor can interfere 
in such appeals are also not defined. He 
may not only set aside an order of dis- 
missal of a teacher and order his re- 
instatement, but may also interfere with 
any of the punishments enumerated in 
items (ii) to (v) of Ordinance 33 (2): that 
is to say, he can even interfere against 
the infliction of minor punishments. In 
the absence of any guidelines, it cannot 
he held that the power of the Vice- 
Chancellor under Ordinance 33 (4) was 
merely a check on maladministration. `: 


As laid down by the majority in St 
Xaviers Colleges case (supra) such a 
blanket power directly interferes with 
the disciplinary control of the managing 
body of a minority educational institution 
over its teachers”, 


65. Thus, on an exhaustive analysis of 
the authorities of this Court and the 
views taken by it from time to time dur- 
ing the last two decades on various as- 
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pects, shades and colours, built-in safe- 
guards, guarantees, scope and ambit of 
the fundamental right enshrined in Arti- 
cle 30 (1), tbe principles and propositions 
aa emerged may be summarised as fol- 
OWS Saee 

1, That from the very language of Arti- 
cle 30 (1) it is clear that it emshrines a 
fundamental right of the minority insti- 
tutions to manage and administer their 
educational institutions which Is comple- 
tely in consonance with the secular nature 
of our democracy and the Directives 
contained in the Constitution itself, 

2. That although unlike Article 19 th 
right conferred on the minorities is ab- 
solute, unfettered and unconditional. b 
this does not mean that this right gives a 
free licence for maladministration so as 
to defeat the avowed object of the Arti 
ele, namely, to advance excellence and 
perfection in the feld of education, 

3. While the State or any other statu- 
fory authority has no right fo interfere 
with the internal administration or 
management of the minority institution, 
the State can certainly take regulatory 
measures to promote the efficiency and 
excellénce of educational standards and 
issue guidelines for the purpose of ensur- 
ing the security of the services of th 
teachers or other employees of the insti- 
tution. 

4, At the same time. however, the 
State or any University authority cannot 
under the cover or garb of adopting re- 
gulatory measures tend. to destroy the ad- 
ministrative autonomy of the institution 
or start interfering willy nilly with the 
core of the management of the insti- 
tution so as to render the right of th 
administration of the management of the 
Institution concerned nugatory or illu- 
sory. Such a blatant interference -i 
clearly violative of Art. 30 (1) and would 
be wholly inapplicable to the institution 
concerned. 


5. Although Art, 30 does not speak of 
fhe conditions under which the minority 
educational institution can he affiliated to 
a College or University yet the section 
by its very nature implies that where an 
affiliation is asked for the University con-| 
cerned cannot refuse the same withouf 
sufficient reason or try to impose such 
conditions as would completely destroy 
the autonomous administration of tha 
educational institution. 

‘6. The introduction: of an  outsid 
authority however high -it may bē 
either directly or. through its nomi- 
nees in the governing body or. the 
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Managing Committee of the minority 
institution to conduct the affairs of the 
institution would be completely destruc- 
tive of the fundamental right guaranteed 
by Art. 30 (1) of the Constitution and 
would reduce the management to a help- 
Jess entity having no real say in the 
matter and thus destroy the very, per- 
sonality and individuality of the insti- 





















cle 30 of the Constitution. Perhaps there 
may not be any serious objection to the 
introduction of high authorities like the 
Vice-Chancellor or his nominee in the 
administration particularly that part of if 
which deals with the conditions of ser- 
vice of the teachers: yet such authorities 
should not be thrust so as to have a con- 
trolling voice in the matter and thus 
overshadow the powers of the Managing 
Committee. Where educational institu- 


reduce the efficacy or the usefulness of 
he institution. 

7. It is, therefore, open to the Gov- 
ernment or the University to frame 
rules and regulations governing the con- 
ditions of service of teachers in order to 
secure their tenure of service and fo 
appoint a high authority armed with 
sufficient - guidance to see that the 
said rules are not violated or the mem- 
bers of the staff are not arbitrarily 
treated or innocently victimised. In such 
a case the purpose is not to interfere 
with the internal administration or auto- 
nomy of the institution but it is merely 
to improve the. excellence and efficiency 
of the education because a really good 
education can be received only if the 
tone and temper of the feachers are so 
framed as to make them teach the stu- 
dents with devotion and dedication and 
put them above all controversy. Buf 
while setting up such an authority care 
must be taken to see that the said auth- 
ority isnot given blanket and uncanalised 
and arbitrary powers so as to act at their 
own sweet will ignoring the very spirit 
and objective of the institution. It would 
be better if the authority concerned as- 
sociates the members of the governing 
body or its nominee in its deliberation so 
as to instil confidence in the founders of 
the institution or the committees con- 
stituted by them, 
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tution which is fully protected by Arti~ - 


. it directly interferes with the admin- 


` which would seek to run counter to the 
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8. Where a minority institution is affi- 
lated to a University the fact that it is 


enjoined to adopt the courses of study 


or the syllabi or the nature of books 
prescribed and the holding of examina- 
tion to test the ability of the students of 
the institution concerned does not viola 
the freedom contained in Art. 30 of the 
Constitution. 

9. While there could be no objection 
in setting up a high authority to super- 
vise the teaching Staff so as to keep a 
strict vigilance on their work and to 
ensure the security of tenure for : them, 
but the authority concerned must be 
provided with proper guidelines under 
the restricted field which they have to 
cover. Before coming to any decision 
which may be binding on the Managing 
Committee, the Head of the institution 
or the senior members of the Managing 
Committee must be associated and they 
should be allowed to have a positive sa 
in the matter. In some cases the outside 
authorities enjoy absolute powers in 


















constitutionally permissible so far as 
minority institution is concerned because 


istrative autonomy of the institution. A 
provision for an appeal or revision 
against the order of the authority by the 
aggrieved member of the staff alone or 
the setting up of an Arbitration Tri- 
bunal is also not permissible because 
Ray C. J. pointed out in St. Xaviers 
case (supra) that such a course of action 
introduces an arena of litigation and 
would involve the institution in unending 
litigation, thus impairing educational 
efficiency of the institution and create a 
new field for the teachers and thus draw 
them out of purely educational atmos- 


intentions ‘of the founders of such insti- 
tutions.. 


66. These are some of the important 
principles that have been clearly laid 
down by the Supreme Court in the cases 
discussed above, I shall now endeavour 
to examine the provisions of the impugn- 
ed Act In the light of the principles 
enunciated above. I shall point out here- 
after that some of the provisions of the 
Act are so harsh and arbitrary and con- 


I 


` to amount 
interference with the management of the. 


- could be made, 

- mandate directing the minority institu- 
tion to frame proper rules ‘and condi- 

` Hons of service of its teachers. Mr. Lal- 


“otherwise terminated,- 


‘Ipleyed in private, 
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authorities. appointed. under the Act soas 
-to a direct and thoughtless 


- Coming to the provisions of the 
a one significant feature may ‘be 


noticed here. Unlike other. Acts passed by 


some of the States the impugned Act, - 


while it takes within its sweep even the 
minority institutions,.does not at all lay 
down any rules,. regulations governing 
the conditions of service of the teachers 
of the institution, nor does it provide any 
guidelines on the basis of which the rules 
' nor does it contain a 


Narayan Sinha appearing for the appel- 
lants submitted that this is a most seri- 
ous lacuna in the Act which makes it 


completely violative of Article 30 of. the. 


Constitution and other provisions 
in — the light of this lacuna also 
their legal sanctity. 

‘68, Section 1 (3) provda that the 
Act applies to all private educational 
institutions that is to say. including 
minority institutions. In the instant case 
all the appellants are institutions estab- 
lished by the Christian community. Sub- 
section (4) of Section 1 - says that the 
Act shall. be deemed to have come into 


read 
lose 


' force on the 5th October, 1974. Sec. 2 is 
‘the’ definition clause which 


defines vari- 
cus terms used in the Act and it is not 
germane for our purpose to deal: with the 
various definitions, which is more or 
less a formality. Learned counsel appear- 
ing for the appellants has challenged’ the 


constitutional validity of Sections 3, 4, 5, 


6, 7, 10, 11, 12,16 and 17 of the Act. 
Sec. 3 (1) of the Act may be extracted 
thus:— — 


in’ ` any private educational institutions 


- ishall be -dismissed. -removed or reduced 


jn rank nor shall: ‘his appointment be 
except with the 
‘prior: en of the competent auth- 
ority, =: 
>: Provided: 
management, agency .or 


that. if any patented 
‘institution con- 


- ‘travenes the. provisions of this - sub-sec- 


tion; the teachers affected shall be deem- 
ed -to be in service”. 
A perusal of this. 

reveal: that -while no rules regulating the 
conditions of service of the teachers em- 
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: fer uncanalised:, powers. on .some of the- 


- tention. In the first « place, 


-them 


section - would clearly. 


‘ was to act. . Secondly, the induction of 


institutions.-had. been: - outside authority... over. the: head/-of. the}. - 





Thus . Section 3. (1) as also pro- 
viso is clearly violative of Article 30 and 
is wholly inapplicable to the minority 
institutions. Serious exception has been 
taken by counsel for the appellants to 
sub-sections (2), (3) and (4) of Sec. 3. 

69, Sec. 3 (2) may. be extracted thus:—~ 

: "3 (2) Where the proposal to dismiss, 
remove or reduce in rank.or otherwise 
terminate the appointment of any teacher 
employed in any private educational insti- 
tution is communicated to the competent 
authority that. authority ‘shall, if it is 
satisfied that there are adequate and 
reasonable grounds for such proposal, ap- 
prove such dismissal, removal, reduc- 
tion in rank or eee of appoint- 
ment”. 

This - sub-section’ seeks to control the 
power of the institution concerned in 
the matter of dismissal, removal or reduc- 
tión in rank or termination of the ap- 
pointment of any teacher employed by 
any private educational institution and. 
enjoins that any action taken against the 
teacher will be of.no consequence. unless- 
it is approved by: the -said . competent 
authority. It will be rather interesting to 
note that the competent. authority. has 
not been given any ‘guidelines. under 
which it ~ can act. The Solicitor Gene- - 
ra - (Mr. S. N. Kacker) submitted ‘that 


© the word ‘satisfy’ as used in the section 
te SBD Subject to any rule that may -be ` 
i made in- this behalf, no teacher employed 


is a strong term and regulates the powers 
of the competent authority and the 
words “adequate-and reasonable grounds” 
contain sufficient guidelines to- exclude 


‘exercise of any arbitrary - power.-I am, 


however, unable to agree- with this con- 
it was the 
inherent and fundamental right-of the 
institution to deal with its employees orj.: 
teachers and.take necessary action against 
. If the State wanted to regulate 
the conditions of service of the teachers 
it should have taken care:.to make proper 
rules giving -sufficient powers to thei, 
management in the. manner in. which i 
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institution. : aa making -its deeision © final. 
and. binding on the institution-was:a blat- 
1t interference with the administrative 
autonomy. of the institution: Sub-see: (2) 


.tdoes not contain any provision that while fe 


giving approval the .competent authority 
to ascertain the views of the govern- 
g body or- 
as -to know their view point and the. 
eason why action has been taken against 
a particular teacher or teachers. 
larly, the words “adequate and reason- 
able” are too vague and do not lay down 
any objective standard to judge the dis- 
cretion which is be-. exercised. by the 
competent authority whose order will be 
binding on the institution.. Thirdly, while 
Section 4 gives a right to the aggrieved 
teacher to file an appeal before. the ap- 
pellate authority, no such right has been 
given to the management to file an ap- 
peal against the order of the competent 
authority if it refuses to grant sanction to 
the order of the managing committee of 
the institution. Thus, in my opinion, sub- 
section. (2). suffers. from: the vice of ex- 
cessive delegation of powers and confers 
undefined, uncanalised, absolute and 
arbitrary pewers to grant or: to refuse 
sanction to any action’ taken by the. 
managing committee and -almost reduces. 
the institution to helpless position. Such 
a.provision;. therefore, not only interferes 
with -. 
the institution but is completely. destruc- - 


` tive of the right conferred on the institu- 
‘ under Article 30 (1) of the Con- . 


tion 


- stitution. Even the. competent: - authority 


l ‘chooses to- sit over the matter for a pret- — 


. no time limit has .been-. fixed by 


mentioned in the sub-section -is`merely 
the District Educational Officer and it 
appears from the record that it is-not a 
very high authority such as the Director 
of Public Instruction or the Vice-Chancel- - 
ler © which may be presumed to act ob- - 
jectively and . reasonably.:.' Another 
material defect. in-. Section 3 (2) is that. 
. the 
statute within-- which the. competent 
authority is to give its . approval If the 
competent. authority either..due. to over 
work endeavours or some other reason. 


ty: long time a stalemate would be 


Ean - . 


n_ 


‘created which will seriously. impair the. 


‘smooth running of the. institution, In- - i 


deed if sub-section (2) would have been 
cast in a negative- form so as to provide 
that the sanctioning. authority. was bound © 


-to give approval to. any action taken by 


the -management of the institution, satis- 


the institution against its teachers un-. 
less it was, after hearing .the teacher and. 


the managing committee . 


Simi- | 


the: right of the management of ` 


- These provisions . ae 


tion (3) (a) but as it is qualified by the 


-date of suspension and if no inquiry 
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fed that the order passed -by ‘the-institu-..- . 
-tion:or the action. taken -by it. was: in vio-: 
- latian of the principles of natural -justice, . 


against the statutory. provisions. of law: . 
or tainted with factual or legal malice no 
objection’ - could be taken. If :the sèc- 
tion would have been worded in this 
manner, then its validity could have been 
upheld on the ground: that it was a 
sound regulatory measure which does not 
destroy. the administrative autonomy of 
the institution but is meant to ensure the 
security of tenure of the teaching staff 
of the institution. But as this is not so, 
the validity of the provision cannot 
supported. For these reasons, therefore, 
am satisfied that sub-sec. (2) is unconstf- 
tutional being violative of Article 30 (1} 
of the Constitution and would have no 


-application to any minority institution. | 


70. Sub-section (3) of Section 3 runs 
thus : -l 


'-."(3) (a) No -teacher employed in any 


private educational institution shall be 
placed under suspension, except when an 
inquiry into the gross misconduct of 
such teacher is contemplated.. 

. (b) No such suspension shall remain m. 
force for more than a period of twe 
months from the date of suspension and 
if such inquiry is not completed within 
that period; such teacher shall; -without 
prejudice to the inquiry, be.-deemed ‘te: 
have been restored:as teacher: 

Provided that the competent authority 
may, for reasons to be recorded in writ- . 


_ing, extend the said period of two months, 


for a further period not exceeding two 
months, if, in the opinion of such com- 


petent authority, the inquiry could not be 


completed within the said period of twe 
months for reasons directly attributable 
to such teacher.” 


the | ! mingeliy 
institution of the power to suspend any! 
teacher unless’ an inquiry into the gross 
misconduct of such teacher is contemplat-| - 
ed.. ..One could understand if the word|: - 
‘misconduct’? alone was. used in -sub-sec-] « 













adjective gross, it almost destroys the 


section (3) .(b) makes it clear that no: gsus- 
pension shall remain in force for a period 
of more than two months from the 


completed within this period, the teacher|- - 
would “have to be. reinstated. This is 


f dndeed ‘a most peculiar provision and: givesl 


- {two months 
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an unqualified right to a teacher in the 
matter of suspension. Even a Govern- 
ment servant to whom Article 311 of the 
Constitution or the statutory rules apply 
does not enjoy such a liberal facility. 
Moreover, the rules make a mockery of 
any order of suspension passed pending 
an inquiry. It is very difficult to predi- 
cate how long an inquiry would last and 
yet to limit the period of suspension to 
irrespective of the nature, 
Iength and the scope of the inquiry to 
only two months is really to completely 
curb the power of suspension, 


10-A. The proviso to Section 3 (3) 
again empowers the competent authority 
to extend the period of suspension. Thus, 
the cumulative effect of sub-sec- 
tions (3) (a), (3) (b) and the proviso is to 
interfere with the internal 
tion of the minority institution and curb 
the power of suspension and thus de- 
prive the institution of the right of 
or taking any disciplinary action against 
the teacher to such an extent that the 
institution becomes almost a figure-head. 
Such a provision, therefore, cannot be 
upheld as it is clearly violative of Arti- 
cle 30 (1) of-the Constitution of India. If 
is obvious that whenever an institution 
suspends a teacher, it is bound fo pay 
subsistence allowance and any express 
provision like sub-section (4) of Sec. 3 is 
wholly unnecessary and makes a serious 
inroad on the internal autonomy of the 
institution. Thus, in our opinion, Sec. 3 
in its entirety is ultra vires as being vio- 
lative of Article 30 (1) of the Constitu- 
tion and is wholly inapplicable to the ap- 
pellants who are admittedly minority 
institutions. ` 


71. Section 4 of the Act may be quot- 
ed thus :-— 


“4, Any teacher employed in any pri- 
vate educational institution — 

(a) who is dismissed, removed or reduc~ 
ed in rank or whose appointment is 
otherwise terminated: or 

(b) whose pay or allowances or any of 
whose conditions of service are altered or 
interpreted to his disadvantage, by any 
order, may prefer an appeal. against the 
order to such authority or officer as may 
be prescribed: and different authorities 
or officers may be prescribed for different 
classes of private educational institutions. 

Explanation: In this section, the ex- 
pression ‘Order’ includes any order made 
on or after the date of the commence- 
ment of this Act in any disciplinary pro- 
ceeding which was pending on that date,” 
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This section gives a right of appeal to 
a teacher who is dismissed, removed or 
reduced in rank and whose services are 
terminated. No guidelines are provided in 
which manner this power is to be ex- 
ercised nor does it contain any provision 
which may entitle the minority institu- 
tion to be heard by the appellate auth- 
ority. No principles or norms are laid 
down on the basis of which the order 
passed by the institution could be exam- 
ined by the appellate authority. Even 
what would amount to misconduct has 
not been defined or qualified in Sec- 


‘tions 2, 3, or 4. It is, therefore, difficult to 


understand how the appellate court 
would exercise this power in deciding 
whether or not the teacher was guilty of 
misconduct and what is the correlation 
between the degree of misconduct and 
the appropriate punishment which may 


. have been awarded by the institution 


and approved by the competent autho- 
rity. The conferment of such an absolute 
and unguided power on the appellate 
authority which if passed against the 
management it cannot even file a civil 
suit to set aside this order amounts nof 
only to a direct interference with the 
right enshrined in Article 30 (1) of the 
Constitution but makes the minority insti- 
tution a limp, lifeless and powerless 
body incapable of effective feaching an 
or attaining excellence in the standards 
of education. Such a- course of action is 
bound to hurt the feelings of the foun- 
ders of the institution. For these reasons, 
therefore, I am of the opinion that Sec- 
tion 4 is also ultra vires as violative of 
Article 30 of the Constitution and would, 
therefore, have no application to the 
minority institutions wee are appellants 
in this case. 

72. Section 5 maces: provides for 
transfer of an appeal pending before any 
authority to the appellate authority and 
if Section 4 falls and is inapplicable to 
the minority institution Section 5 also fol- 
fows the same fate and will not apply 
to the minority institution. | 

73. Section 6 runs thus :— 

"6. Where any retrenchment of any 
teacher employed in any private educa- 
tional institution is rendered necessary 
consequent on any order of the Govern- 
ment relating fo education or course of 
instruction or to any other matter, such 
retrenchment may be effected with the 
prior approval of the competent auth- 
ority”. 

This section deals with the contingencies 
under which the institution may be com- 


a 
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pelled to retrench any teacher employed 
in the school. Whatever be the position 
in other private educational institutions 
so far as the minority institution is con- 
cerned, this is purely a domestic matter 
of the institution and cannot be interfer- 
ed with by any statute. The words “ad- 
minister educational institutions of their 
choice” clearly indicate that the institu-. 
tion has an absolute right to select 


teachers, retain them or retrench them at. 


its sweet will according to the norms 
prescribed by the institution or by the 
religious order which has founded the 
institution. As almost all the minority 
institutions in the present case are not 
receiving any substantial aid from the 
Government but have established the 
institution by their own moneys and are 
bearing all the expenses themselves, it 
is none of the business of any outside 
authority to interfere with or dictate to 
the institution as to which member of 


the staff should be retrenched and which. 


should be retained. The provisions of Sec- 
tion 6 directly interfere with this valu- 
able right of the institution by providing 
that the retrenchment shall be made with 
the approval of the competent authority. 
The power is uncanalised and unguided 
and suffers from the same vices as has 
been pointed out in the case of Sec. 3 of 
the Act. For these reasons, therefore, Sec- 
tion 6 will have no application to ths 
Unstitution, . a 

74. Section ¥ may be extracted thus:— 

“7, The pay and allowances of any 
teacher employed in any private educa- 
tional institution shall be paid on or be- 
fore such day of every month, in such 
manner and by or through such auth- 
ority offcer or person, as may be pre- 
scribed”, l 
This is purely an innocuous provision 
which is meant for the benefit of the 
institution itself by providing how the 
salaries of the employees of the institu- 
tion should be paid and is purely a 


autonomy of the minority institution, 


75. So far as Sections 8 and 9 are con- 
cerned, they would obviously not apply to 
the minority institutions because these 
institutions do not receive any aid from 
the Government and are, therefore, not 
liable to maintain or furnish accounts fo 
the University authorities or to the Gov- 
ernment, nor the prescribed authority 
has any right to inspect or pass audit of 


the accounts kept by the institution, For. 
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these reasons, Sections 8 and 9 also do 
not apply to the minority institutions, 

76. Section 10 relates to tbe inspec- 
tion or inquiry in respect of private edu- 
cational institution, its buildings, labora- 
tories etc. or any other matter connected 
with the institution which may be neces- 
sary. Sub-sections (2), (3) and (4) of Sec- 
tion 10 provide the mode in which the 
inspection or inquiry is to be made and a 
report submitted to the concerned auth- 
ority. These provisions are .also in the 
nature of sound regulatory measures and 
appear to be in the larger interest of the 
functioning of the institution itself and, 
therefore, do not offend Article 30 
the Constitution. 

TI. Section 11 runs thus:— 

“11. Every educational agency shall, 
within such time or within such extended 
thne as may be fixed by the competent 
authority in this behalf, furnish to the 
competent authority such returns, statis- 
fics and other on as the compe- 
tent authority may, from time to time. 
require.” . 

This section also contains purely a regu- 
latory measure and is in the best interest 
of the institution and cannot be said to 


violate Article 30 (1) of the Constitution. 


78. Sections 12 and 18 relate to penal- 
fies for contravention of the provisions 
of the Act which have been held by me 
to be violative of Article 30 and, there- 
fore, inapplicable to the appellants 
because that would amount to destroying 
the very foundation and personality of . 
the minority institution. These sections 
are also not applicable to the minority 
institutions except in respect of provi- 
sions of the Act which have been upheld 
by me . 

79. Section 15 contains the revisional 
power and provides that the Govern- 
ment may delegate its powers, or make 
rules regarding the exercise of such a 
power. I have already pointed out that 
the setting up of a competent authority 
to sanction or approve the order passed 
by the institution in respect of a member 
of the staff where. sufficient guidelines 
and grounds for approval have been pre- 
scribed. is purely a regulatory measure 
and does not attract Article 30 of the 
Constitution, The conferment of a right 
of revision against any order: of the 
minority institution under. the Rules 
framed which provide sufficient guidelines 
and allow the minority institutions an 
opportunity to be heard, is an innocuous 
provision and does not impinge on the 


"4072 S.G. 
A autonomy | of ‘the ‘minority - institution. T- 


of 


. out by me, nor has it properly applied | 
by me as 


4 
~ 









institution. and does not in any way harm 


‘and I might hasten to add that its 


Section 16 bars a Civil Court from 


’ $0. 
deciding the questions which fall under 
this. Act and S. 17 contains an indemnity. 
. Clause. As I have held that almost all 

the operative and important provisions 
of this Act are ultra vires, these. sections 


also. would have no application to the 





regarding appeal to the appellate auth- 


ority was valid then 5.. 16 completely 
bars the right of the management to file 
a suitto challenge the validity of the order 
of the appellate authority. To this extent, 
therefore, this section. makes. a serious 


minority. institution and must be held to 


tution. 
$1. I have gone ‘through ‘the: Sanat 


[be inapplicable | to the _ininority - insti- 


appear to have considered: the. various 
aspects and features of the matter sef 


the propositions summarised 
culled out from the various decisions of 


- this Court starting from 1959 (Re. 


Kerala Education -Bill’s case) to ane 
(Lily Kurian’s ease). 


82. For these reasons, I hold that Sec- 
tions 3 (along with its sub-sections), 4, 5, 


` 6, 8, 9, 12, 13, 16 and 17 are violative of 
Art. 30 of the Constitution and have no. 


application to the appellants which are 
minority institutions and which fall 
within the protection guaranteed by the 
Constitution under Art. 30. I accordingly 
allow all these appeals, set aside. the 


order of the High Court and quash all : 


the directions. which -may have’ been 
thorities under the Act to the appellants 
except ‘such steps as are taken under 

‘provisions of the Act which have 


ces : of 


l “been upheld by me, viz., Ss, 7, 10,:11,.14. 
circumstan 


and'‘15. In the. 


CY. fhe ‘ease, T leavó the parties to bear their <i 
costs,’ Of a 


T own 
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he personality of the institution or de- 
‘Istroy the tmage so as to interfere with 
‘fits autonomous functioning. I, therefore,- 
hold that Section 15 is constitutionally 


inroad on ‘the fundamental. right. of the 


: flimsy 
and ‘without giving an opportunity 
‘the High. Court which does- nof. 


to erisure security of service of 


‘matter 


k private managements’ `-to- 


oo ALR 
‘ KAILASAM | Jit. 83, These vappeald. . 


are by eg leave against the ‘judg< 
Gal of the aal Court of Judicatura s 
at- - Andhra - 


Educational Institutions Control Act, - 
1975 (hereinafter called the Act) were 
heard, These writ petitions were dis-. 
posed of by a common judgment by - 
the Andhra Pradesh High Court, Ag- 
grieved by the judgment of the High 
Court holding ‘that the impugned sec- . 


tions of the Act are intra vires of the ' 


Constitution, not void and operative on ` 
schools and institutions of the mino- ° 
rities, the present appeals by speciat 
leave have been preferred. 
85. The purpose of the ‘epislation 
is set out in the Statement of Objects 
and Reasons to the Bill, It is stated :—+— 
“Of late, several instances have come 
to the notice of the State Government 
regarding the various irregularities 
committed by the _ managements of 
private educational ` . institutions in - 
matters relating to suspėnsion,. dismis- ` 
sal, removal or otherwise termination, 
of ‘members of the teaching staff ` on 
grounds without framing chargés 
‘to ! 
explain. The said managements .are 
also flouting the orders or instructions 
of Director of Public Instructions or thë. 
Universities or the Government in re- 
spect of such matters, Having regard — 


ces, 

ernment: have decided to regulate tha 
service conditions of. teachers employed 
in the private educational institutions | 
tha ` 

said teachers, and also to exercise cer- 
tain. control on such institutions in the _ 
of their accounts, ete, © by - 
undertaking suitable legislation in this. 


regard.” 
' The . salient features‘ of the Bill: are 
‘Biven as uhder:— © 


(i) to safeguard the. service condi 
tions of teaching staff in the recogni ` 
ed: private educational institutions : in 
the matter of suspension, removal, diš+ _ 


BY. to. make - it- compulsory . tor . “fa 
obtain | thet 


' missal d retrenchmenf; - 
issued by the Government. or other au- . ae tea = 


prior . vof the competent au~ 
thority. before . a teachér - is visited “with . 


ed of the _aforesaid ‘major. penalties. 


Giy: to ` provide ;. -that the: suspension > 


980. | 


be: ra pabio 2 months only after 
which the teacher should be. deemed ‘to 
have been restored to duty, unless the 
competent . authority extends the sus- 
. pension period by another two months; 
thereby making it specific that in any 
case the teachers shall not be - under 
suspension for more than 4 months; 

(iv) to provide that no teacher 
should be retrenched without the prior 
permission of the competent authority; 

(v)- to provide for payment of sala- 
ries to teachers on the specified day of 
the month in such. manner and. by or 
through such authorities, officer or per- 
sons, a8 may be laid down in the 
rules: 


(vi) to provide for EE REA en- 
quiries into the affairs of the recognis- 
ed private educational institutions and 
also for issue of suitable directions to 
the managements of such institutions 
based on such enquiry, which shall be 
binding on the managements. 


86. The writ petitions challenged 
the validity of Ss. 3 to 7 of the Act. 
Sections 3 to 7 occur in Chap. O relat- 
ing to terms and conditions of service 
of teachers. It is necessary to set out 
the impugned sections :— 

3. (1) Dismissal, removal .or reduction 
‘in rank .or suspension of teachers em- 
ployed in private educational institu- 
tions.” — (1) Subject to any rule that 
may be made in this behalf, no teacher 
employed in any private educational 
institution shall dismissed, removed 
or reduced in rank nor shall his 
appointment be otherwise’ terminated, 
except with the prior approval of the 
competent authority. 


Provided that if any educational 
management, agency or institution con- 
travenes the provisions of this sub- 
section, the teachers affected shall he 
deemed to be in service. 

(2) Where the proposal to dailies 
remove or reduce in rank or otherwise 
terminate the ` appointment of any teach- 
er employed in ‘any private educa- 
tional institution is communicated to 


the competent authority, that authority ' 


shall, if it is satisfied that there are 
‘adequate and reasonable grounds for 
such proposal, approve such dismissal, 
removal, reduction in rank or termi- 
nation: of appointment. _ 

(3a) No teacher. employed in 
private educational institution shall 
placed under suspension. except. when 


. - 1980 8. C/68 VIL.. G9 — 


| All’ Saiñts High School v. Govt. of A Py 


' mencement of 


and any appeal preferred before 


any 
be. 
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‘an inquiry .into the. gross misconduct 
of such teacher ‘is contemplated. 
(b) No such suspension shall remain 


in force for more than a period of 2 
‘months from the date of suspension and 


if such inquiry is not completed with- 
in that period, such teacher shall 
without prejudice to the inquiry, ` be 


deemed to have peer restored as 
teacher. 
Provided that the competent auth- 


ority may, for reasons to be recorded: 


.in writing, extend the said period oftwo 


months for a further period not exceed- 
ing two months, if, in the opinion of. 
such competent authority, the inquiry 
could not be completed within the said 
period of 2 months for reasons directly 
attributable to such teacher. 

(4) Every such teacher as is placed 
under suspension under sub-s, (3) shall 
be paid subsistence allowance at such 
rates as may be prescribed during the 
period of his suspension. . l 

4. Appeal against orders of punish- 
ment imposed on. teachers employed 
in private educational institutions. — 
Any teacher employed in any private 
educational . institution — 

(a) who is dismissed, removed or 
reduced in rank or whose appointment 
is otherwise terminated: or 

(b) whose pay or allowances or. 
any of whose conditions of service are 
altered or interpreted to his disadvant- 
age, by any order; 
may prefer an appeal against the 
order to such authority or officer as 
may be prescribed; and different auth- 
orities or officers may be prescribed for 
different classes of private educational 
institutions, 

Explanation..— In this section, the 
expression ‘order’ includes any order 
made on or after the date of the com- 
mencement of this Act in any disci- 
plinary proceeding which was pending 
on that date, l 

5. Special ‘provision regarding ap- 
peal in certain past disciplinary cases. 
-—— (1) If, before the date of the com- 
this. Act. any teacher 
employed in any private educational 
institution has been dismissed or remov~ 


. ed or reduced in rank or his appoint- 


ment has been - otherwise terminated 


that 
date —— 

fa) by him against such dismissal 
or removal or reduction in rank or 
er or 


— 
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' b) by him or the educational 
agency against any order made before 
that date in the appeal referred to in 
cl. (a); is pending on that date, such 
appeal shall stand transferred to the 
appellate authority prescribed © under 
Sec 4, pi 

(2) If any such appeal as is prefer 
red in sub-s. (1) has been disposed oł 
before the date of the commencement 
of this Act, the order made in any 
such appeal shall be deemed to be an 


order made under this Act and shall 
have effect accordingly, goo 
8. Retrenchment of - teachers — 


Where any retrenchment of any teach- 
-er employed in private educational 
institution is rendered necessary conse- 
quent on any order of the Government 
relating to education or course of 
instruction or to any other matter, such 
retrenchment may bè effected with 
the prior approval -of the competen? 
authority. 

7. Pay and allowances of teachers 

employed in private. educational insti- 
tution to be paid in the prescribed 
manner, — The pay and allowances of 
any teacher employed in any private 
educational institution shall be paid 
on or before. such day of every month, 
in such manner and 
such authority, officer or person, as 
may be prescribed.” 
The object of the legislation in general 
and the impugned provisions in parti- 
cular is to regulate the service condi- 
tions of the teachers and to ensure 
their security of service. 


87. The main attack on the validity 
of the impugned sections is that the 
provisions are violative of the rights 
conferred on the minorities to establish 
and administer their institutions under 
Arts, 29 and 30 of the Constitution. The 
plea is that their right to administer 
their institutions is taken away by 
imposing unjustified and complete con- 


trol with the authorities. specified in 
the Act. 
88. Before considering the provi- 


sions of each of the sections impugned 
it is necessary to refer to the nature 
of the right conferred on the mino- 
tities, The relevant article is Art. 30 
of the Constitution and it is necessary 
to refer to the article and the impor- 
tant decisions rendered by this Court 
under the article. | 

Art. 30. “Right of minorities to 
establish and administer educational 
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institutions, — (1): All minorities, whe- 
ther based on religion or language, 
shall have the right to establish and 
administer educational. - institutions of 
their choice, 


(2) The State shall not, in granting 
aid to educational institutions, discri- 
minate against any educational insti- 
tution on the ground that it is under 
the management of a minority, whether 
based on religion or language.” 


89. The educational institutions 
established and administered by the 
minorities. in the exercise of the rights 
conferred under Art. 30 may be classi- 
fied into 3 categories, (1) those which 
do not seek either aid or recognition 
from the State or affiliation from the 
University; (2) those which seek aid and 
(3) those that seek either recognition or 
affiliation but not aid. We are not con- 
cerned with institutions which do nof 
seek either aid or recognition from the 
State or’ affiliation from the University. 
The institutions which require aid may 
again be classified into two classes 
namely, those which are by Constitu- 
tion expressly made eligible for’. receiy- 
ing grants and (2) which are not en-_ 
titled to any grant by virtue of the ex- 
press provisions of the Constitution. 
Here again we are not concerned with 
the first category, We are only con- 
cerned with the institutions which are 
not entitled to any grant by any ex- 
press provision in the Constitution. 


$0. Articles 28 (3), 20 (2) and 30 (2) 
deal with educational institutions re- 
ceiving aid out of State Funds, Certain 
restrictions are placed and obligations 
cast on institutions recognised by the 
State or receiving aid. Article 28 (3) 
provides, “No person attending 
educational institution recognised by 
the State or receiving aid out of 
funds shall be required to take part in 
any religious instructions that may be 
imparted in such institutions or to 
attend any religious worship that. may 
be conducted in such institution or 
in any premises attached thereto unless 
such person or, if such person is a 
minor, his guardian has given his con- 
sent thereto, Under the sub-article a 
person attending an institution recog- 
nised by the State or receiving ald can- 
not be compelled by the institution fo 
take part’ in any religious instruction 
or to attend religious worship. with- 
out his consent. Article 29 (2) provides 
that no citizen shall be denied admis- 
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sion into any educational institution 
maintained by the State or receiving 
aid out of State funds on grounds only 
of religion, race, caste, language or any 
of them. Under Article 29 (2) in insti- 
tutions receiving aid, a citizen is en- 
titled to seek admission and the insti 
tution is forbidden to deny admission 
to a citizen on grounds of religion, race, 
caste or language, While Articles 28 (3) 
and 29 (2) impose certain restrictions 
on institutions receiving aid, Art. 30 (2) 
forbids the State from discriminating 
against any educational institution in 
granting aid on the ground that it is 
under the management of a minority, 
whether based on religion or langu- 
age, The Constitution does not confer 
any right on the institution to receive 
any aid. It however forbids the State 
in granting aid to educational institu- 
tions from discriminating an educational 
institution on the ground that it is 
under the management of a minority 
whether based on religion or language, 
This would imply that the State has 
right to grant or not to grant aid. Tt may 
be that the State is not in a position 
to grant aid to educational institutions. 
In such circumstances nobody can force 
the State to grant aid, But if the State 
grants aid to educational institutions 
there should not be any discrimination, 
It is open to the State to prescribe re- 
levant conditions and insist on their 
being fulfilled before any institution 
becomes entitled to aid. No institution 
which fails to conform to the require 
ments thus validly prescribed would be 
entitled to any aid. . Educational insti- 
tutions receiving aid whether they are 
managed and administered by minori- 
ties or not have to conform to the 
requirements prescribed by the State 
in order to enable the institutions to 
receive aid. The requirements prescrib- 
ed shall not be discriminatory on the 
ground that it is under the manage- 
ment of a minority whether based on 
religion or language. The character of 
the minority institution should not also 
be destroyed. The right of the State fo 
ensure that its funds are Properly spent 
cannot be denied. 


91, In Re: Kerala Education BM, 
1959 SCR 995 at p. 1062 Chief Justice 
Das ruled that “the minority cannot 
surely ask for aid or recognition for an 
educational institution run by them in 
unhealthy surroundings, without: any 
competent teachers possessing any sem- 
blance of qualification, and which does 
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not maintain even a fair: standard of 
teaching . or which teaches matters sub- 
versive of the welfare of the scholars.” 
The learned: Chief Justice proceeded to 
observe:—~ 


“It stands to reason, then, that the 
constitutional right to administer an 
educational, institution of their choice 
does not . necessarily militate against 
the claim of the State to insist that in 
order to grant aid the State may pre- 
scribe reasonable regulations to en- 
sure the excellence of the institution 


to be aided.” 


The scope of the reasonable regulations 
that can be imposed is clearly explain- 
ed by the question framed by the 
Attorney General and the answer. fur- 
nished by the Court at p. 1063. The 
State cannot say “I have money and 
I shall not give you any aid unless 
you surrender to me your right of 
administration.” (emphasis supplied) 
The Court held that regulations pre- 
scribed under the various clauses ex- 
cept sub-clause (5) of Cl. 3 which made 
the educational institutions subjects to 
clauses 14 and 15, valid. 


82. The Kerala Education Bill which 
was referred to this Court for the 
purpose of opinion contained several 
clauses, A summary of the clauses is . 
given in the judgment from pages 1023 
to 1030 of the Reports. Clauses 6, 7, 
9, 10, 11, 12, 14, 15 and 20 relate to 
the management of aided schools. The 
Court expressed its view that the pro- 
visions in cls. 7, 10, 11 (1), 12 (1), (2), 
(3) and (5) may easily be regarded as 
reasonable regulations or conditions for 
the grant of aid (vide p. 1064). Clause 
7 is extracted at p. 1025. It confers 
powers enumerated in the clause on 
the managers, Clause 10 requires the 
Government to prescribe the qualifica- 
tions to be possessed by persons for 

appointment as teachers in Government 
Schools and in private schools which 

the definition means aided or recog- 
nised schools. The State Public Service 
Commission is empowered to select 
candidates for appointment as. teachers 
in Government and aided schools ac- 
cording to the procedure laid down in 
clause I1. Clause 12 prescribes the con- 
ditions of service of the teachers of - 
aided schools obviously intended to 
afford some security of tenure to the 
teachers of aided schools. It provides 
that tha. scales of pay applicable to the 


teachers of Government 
apply to all the teachers . of aided 
schools whether appointed before or 
after the commencement of this clause. 
Rules applicable to the teachers of the 
Government schools are also to ap 
ply - to certain teachers of aided 
- schools as mentioned in sub-clause (2) 
Sub-clause (4) provided that no 
teacher of an aided school shall 
be dismissed, removed or reduced in 
rank or suspended by the Manager 
without the previous sanction of the 
authorised officer. With regard to sub- 
clauses 12 (1), (2) and (3) which related 
to conditions of service and security 
of tenure, the Court held that the 
purpose may easily be regarded as 
reasonable regulations or conditions 
for grant of the aid. It was submitted 
that clauses 9, 11 (2) and 12 (4) went 
beyond the permissible limit as by 
taking over the collections of fees etc. 
and by undertaking to pay the salaries 
of the teachers and other staff the Gov- 
ernment is in reality confiscating the 
school fund and under clause 11 the 
power of management is taken away 
by providing that the appointment ‘of a 
teacher should be out of the panel to 
be prepared by. the Public Service 
Commission. Similarly it was submitted 
that by requiring previous sanction by 
the authorised officer before dismissal 
. removal or reduction in rank of a 
teacher, the right to administer was 
. taken’: way. Chief Justice Das observed 
at p. 1064 of the Reports: “These are 
no doubt serious inroads on the right 
of administration and appear perilous- 
ly near violating that right. But con- 
sidering that those provisions are appli- 
cable to all educational institutions and 
that the impugned parts of clauses 9, 
‘11 and 12 are designed to give protec- 
tion and security to the ill paid teach- 


'. ers who are engaged in rendering. ser- 


vice to the nation and — protect 


the backward classes, we are prepared 


as at present advised, to treat these 
clauses 9, 11 (2) and 12 (4) as permis- 
sible regulations which the State may 
impose on the minorities as a condition 
for granting aid to their educational 


institutions.” It is clear that so far as - 


aided institutions. are concerned condi- 
tions similar to those that’ are men- 
tioned can be validly. imposed on the 
- institutions. The only prohibition is 
that the conditions should’ not be `of 


such a nature as to deprive the charac-" | 
ter of the: minority institutions in their .a 


AN Saints - High: Schoot- 
- schools - shall - 


v: Govt: of A: Po 


ing of the 


“such a nature that 


exercise of the - 


maintaining the excellence of educa- 
tional institutions and not discriminai~ 
ing against the minority aureuons 
institutions they will be valid, . 


93. The _ decisions rendered sub 
sequent to the Kerala Education Bil 
case may now be referred to see how 
far the views expressed had been modi~ 
fied. In Rev, Sidhrajbhai Sabhai v. 


State of Bombay a Bench of 6 Judges- 


held that the order of the Govern- 
ment directing that 80 per cent of 
seats in the training colleges should be 
reserved for Government nominees 
with a threat that if the order was 
disobeyed, grant and recognition would 
be ‘withdrawn, was invalid. The Court 
laid down that reasonable restrictions 
in the interest of the efficiency of in- 
struction, discipline, health, sanitation 
and the like may be imposed as those 
regulations will not be restrictions on 
the substance of the right guaranteed, 
for they secured the proper function~ 
institution in educational 
matters, The Court held that “if every 
order which while . maintaining the 
formal character of a minority insti- 


. tution destroys the power of admin- 


istration is held justifiable because it is 
in the public or national interest, 
though not in its interest as an educa- 


. tional, institution, the right guaranteed 


by Art. 30 (1) will be but a “teasing 
illusion”, a promise of- unreality. Regu- 
lations which may lawfully be. imposed 
either by legislative or executive ac~ 
tion asa condition of receiving grant 
or of recognition must be directed to 


making the institution while retaining . 
minority institution’. 


its character as a 
effective as an educational institution, 
The dual test prescribed is the test 
of reasonableness and the test that is 
regulative of the educational character 
of the institution and is conducive to 
making the - institution an- effective 


_vehicle of the education of the mino- 


rity community or the persons who re 


‘sort to it. The requirements of reser- 
vation of 80 per cent- of the seats will 


destroy the right to management as a 
minority institution and as such; cannot? 


be imposed even in the .case of insti~. 


tutions receiving aid. _ Conditions of 


surrender of the fundamental. right. 
dminister -. 


. would result in. 
. 10> 
-cannot - be.. imposed. _ After- - 
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“rights . conferred -on — 
-them as minority institutions. So long- 
‘as there are rules for the purpose of 
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- referring to the decision in the Kerala 
Educational Bill case, the Court observ- 


ed that it did not decide that a regu-- 
- lation would be deemed unreasonable 
destructive of - 


only if it was totally 
the right of the minority to administer 
the educational institution. This view 
was affirmed in the St. Xavier’s College 
case (1975) 1 SCR 173. The test laid 
down requires that the regulation must 
be for regulating the educational insti- 
tution for the minority community as 


well as other persons who resort to it, 
(emphasis supplied), 


$4. The case of Rev. Father W. 
Proost v. The State of Bihar relates to 
affiliation, This Court was considering 
the validity of Sec. 48-A of the Bihar 
University Act. Under Sec, 48-A a 
University Service Commission for affi- 
Hated Colleges was established. It was 
provided amongst others that subject 
to the approval of the University, ap- 
pointments, dismissals, removals, termi- 
Nation of service or reduction in rank 
of teachers of an affiliated college not 
belonging to the State Government 
shall be made by the governing body 
of the College on the recommendation 


of the Commission. While the petition 


was pending before this Court the 
Governor of Bihar promulgated an 
Ordinance by inserting Section 48-B 
which exempted Colleges established 


and administered by the minorities 
from the operation of the provisions of 
clauses (6), (7), (8), (9% (10) and (iD 


of Sec. 48-A, After the introduction of 
‘Sec. 48-B the petitioners before this 
Court claimed protection under Sec- 
tion 48-B and submitted that affiliated 
Colleges established by minorities are 
exempt from the operation of the im- 
pugned provisions of Sec. 48-A. It may 
‘be noted that under Sec. 48-B the 
governing body of an affliated College 
established by a minority shall be en- 
titled to make appointments, dismissals, 
rémovals, termination of service of 
reduction in rank of teachers or take 
other disciplinary action subject only 
to'the approval of the Commission and 
the Syndicate of the University. The 
petitioners did not challenge the provi- 
sions which provided that appoint- 
ments, dismissals, removals, termina- 
tion of service and reduction in rank 


of teachers or other disciplinary. mea- ` 


sures will be subject to the. approval 
of the Commission’ and the Syndicate 
` oft the. University, What was objected 
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to was the provisions under Sec. 48-A 
which established. a University. Ser- ` 
vice Commission on whose recom- 

mendations alone appointments, dis- 
missals, removals, terminations of ser- 
vice or reduction in rank of teachers 
of an affiliated College can ‘be effected. 
A provision requiring prior approval 
of the Commission or Syndicate was 
not challenged as objectionable. 


95. In State of Kerala v. Very Rev. 
Mother Provincial, the constitutional 


_ validity of certain provisions was chal- 


lenged on the ground that they inter- 
fered with the rights of the minority 
institutions, The Kerala University Act, 
1979 was passed to re-organise the 
University of Kerala with a view to 
establishing a teaching, residential and 
affiliating University for the Southern 
Districts of the State of Kerala. Sec- 
tions 48 and 49 deals with the Govern- 
ing Bodies of private colleges. The 
Educational Agency of a private Col- 
lege was required to set up a Govern- 
ing Body for a private College ora 
managing council for private Colleges 
under the corporate management. The 
section provided for the composition of 
two bodies so as to include Principals 
and Managers of private Colleges, 
nominees of the University and Govern- 
ment as well as elected representatives 
of teachers, Sub-section (2) provided 
that the new bodies would be having 
corporate perpetual succession and the 
members would hold office for four 
years. Sub-section cast a duty on the 
new governing body or the managing 
council to administer the private Col- 
lege or Colleges in accordance with the 
provisions of the Act. The provisions 
of Sec. 53, sub-sections (1), (2), (3 
and (8) conferred on the Syndicate ` of 
the University power to veto the deci- 
sion of the Governing Council A right 
of appeal was: provided for any person 
aggrieved. . Section 56 conferred ulti- 
mate power on the University and the 
Syndicate in disciplinary matters in 
respect of teachers. This Court held 
that sub-sections (2) and (4) of Sec- 
tions 48 and 49 as ultra vires. The 
Court . agreed that the High Court was 
right in declaring that: sub-sections (I) 
and (2), (9) and of Sec. 53, sub-sectfions 
(2) and (4) of Sec. 56 as ultra vires, 


$6. In D. A. V. College v.:State of 
Punjab the validity of cl: 18 which 
required that. non-governmental ` Cok 
leges ` shall comply’ with - the. require: 
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ments laid down in the ordinances 
governing service of teachers in non- 
governmental Colleges as may be fram- 
ed by the University was considered, 
Clause 18 so far as it is applicable fo 
the minority institutions empowered 
the University to prescribe by regula- 
tion governing the service of teachers 
which is enacted in the larger interest 
of the institution to ensure their effi- 
ciency and excellence, The Court held: 
‘It may for instance issue an ordinance 
in respect of age of superannuation or 
prescribe minimum qualifications for 
. teachers to be employed by such insti- 
tutions either generally or in particular 
subjects, Uniformity in the conditions 
of service and conduct of teachers in 
all non-Government Colleges would 
make for harmony and avoid frustra- 
tion. 34 


97. A reading of the decisions re 
ferred to. above makes it clear that 
while the right to establish and ad- 
minister a minority institution cannot 
be interfered with restrictions by way 
of regulations for the purpose of main- 
taining the . educational standards of 
the institution ean be validly imposed. 
For maintaining the educational stand- 
ard of the institution as a whole it is 
necessary to ensure that it is pro- 
perly staffed. Conditions imposing the 
minimum qualifications of the staff, 
their pay and other benefits, their ser- 
vice conditions, the imposition of 
punishment — will all be covered and 
regulations of such a mature have been 
held- to be valid. In the case of insti- 
tutions that receive. aid itis the duty 
of the Government who grants aid to 
see that the funds are properly utilis- 
ed. As the Government pays for the 
staff it is their bounden duty to 
see that well-qualified persons are 
selected, their pay and other emolu- 
ments are guaranteed and service con- 
ditions secured. So far as the institu- 
tions receiving aid are concerned if the 
regulations are made for the purpose 
of safeguarding the rights of the staff 
the validity cannot be questioned as 
long as the regulations do not dis- 
criminate the minority institution on 
the pes of religion or language, 


‘The minority institutions have 
no a eae right to demand re- 
cognition by the State or affiliation 
by the University buti as recogni- 
tion and affiliation -is necessary for 
the effective exercise of the funda- 
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mental right of minorities fo establish 
and administer their institutions, they 
are entitled to recognition and affilia- 
tion if reasonable conditions that ara 
imposed by: the Government or the 
University relevant for the purpose of 
granting recognition or affiliation ara 
complied with, Before granting recogni- 
tion or affiliation it is necessary that 
the concerned Government or tha 
University is satisfied that the institu- 
tion keeps up with the required mini- 
mum standard. As has been held by 
Das C, J., “Right to administer can- 
not obviously include the right to mal- 
administer” and in the words of 
Shah, J. “The right is subject to re- 
asonable restrictions -in the interest of 
efficiency of instruction, discipline, 
health, sanitation and the like.” Justica 
Jaganmohan Reddy has made it clear 
in upholding cl, 18 of the Guru Nanak 
University, Amritsar Act, 1961 that 
regulations relating to the recruitment 
and service conditions of the teachers 
of the institution are valid. 

89. The decision of 9 Judges’ Bench 
in The Ahemdabad St. Xaviers College 
Society v. State of Gujarat may now 
be considered, All the 9 Judges . were 
unanimous that the right to aid or 
recognition owas not .a fundamental 
right but that aid or recognition can 
not be offered on conditions which 
would involve a surrender of those 
rights, But the rights of recognition 
and affiliation are subject to regula- 
fions which are necessary for main- 
tenance of the educational institutions, 
In the St Xaviers College case (supra), 
Section 33-A (1) (a) was challenged. If 
provided that every college was to be 
under the management of a governing 
body which must include a representa- 
five of the University and representa- 
tives of teachers, non-teaching staff 
and students of the College. Eight of 
the nine Judges held that Sec. 33-A (1) 
(a) violated Art. 30 (1) and could nof 
be applied to minority institutions, 
This Court in a subsequent decision 
reported: in (1975) 3 SCR 810 G. F, 
College ` Shahajanjur v. University of 
Agra held that it would not be un- 
constitutional to direct that the Prin- 
cipal and the Senior Teacher appointed 
by the Governing body itself be taken 
into the managing committee. The 
Court in St. Xaviers College case 
also considered the validity of Sections 
51-A (1), (a), (2) (a). and 51-A (1) (b} 
Section 51-A (1) (a) and (2) (a) provid- 
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was to be dismissed, removed or 
reduced in rank except after an 
inquiry in which he had been in- 
formed of the -charges against him 
and had been given a -reasonable op- 
portunity of being heard and making a 
representation on the penalty proposed 
to be inflicted. No termination of sér- 
vice not amounting to dismissal or 
removal was to be valid unless such 
member had been given a reasonable 
opportunity of showing cause against 
the proposed termination, The two 
clauses were held to be valid, as be 
ing reasonable, However, the Court 
held that Section 51-A (1) (a) and (2) 
(b) as violative of Art. 30 (1). Section 
51-A (1) (b) provided that the penalty 
to be inflicted on him must be approv- 
ed by the Vice-Charicellor or aby other 
officer of the University authorised by 
the Vice-Chancellor in this behalf. 
Similarly, Section 51-A (2) (b) provided 
that “such termination is approved by 
the Vice-Charicell6r or any officer of 
the University atithorised by the Vice- 
Chancellor in this behalf.” Section 51-A 
(1) (b) required the approval of the 
Vice-Chancellor, or other officer autho- 
rised by him, for the penalty to be 
inflicted under sub-s. (1) (a) arid Sec- 
tion 51-A (2) (bk réquiréed similar ap- 
proval for the termination of service 
under sub-section (2) (a). The Court 
also held that Sec. 52-A which réquir- 
ed that any dispute between the 
governing body and any member of 
the teaching, other academic and non- 
teaching staff of an affiliated College. 
connected with the ferms of service of 
such member, must be referred to a 
Tribunal of Arbitration consisting of 
one mémber each appointed by thé 
governing body and by the member of 
the staff arid an umpire appointed by 
the Vice-Chancellor was not valid 
Seven out of 9 Judges held that Sec- 
tion 32-A violated Art. 30 (1) and could 
not be applied to minority institution. 


198: Minority institutions seeking 
affiliation will have to follow statutory 
méasures intended to regulate the con- 
duct of the educational institution, 
Ray, C. J. p. 193 held:— 


“With regard to affiliation a minority 
institution must follow the statutory 
measures regulating educational stand- 
ards and efficiency the prescribed 
courses of study, courses of instruc- 


qualifications for entry of students into 
educational institutions etc, When a 
minority institution applies to a 
University to be affiliated, it expresses 
its choice to participate in the system 
of general education and courses of 
instruction prescribed by that Univer- 
sity ***Thereforé, thé measures which 
will regulate the course of study the 
qualifications and appointment of 
teachers, the conditions of employment 
of teachers, **** are all comprised in 
matters germane to affiliation of mino“ 
rity institutions. These regulatory 
measures for affilidtion are for unifor- 
mity, efficiericy and excellence in edu- 
cational course and do not violate any 
fiindamental right of the minority 
institutions under Art, 30.” (emphasis 
supplied). 

Ray, C. J. held that S. 51-A (1) (bj 
and S. 51-A (2) (b) is not applicable 
to minority institutions as they ‘“can- 
not be said to be permissive regulatory 
measures inasmuch as it confers arbi- 
trary power on the Vice-Chancellor to 
take away the right of administration 
of the minority institutions.” 

101. Agreeing with the view of the 
Chief Justice, regarding his conclusion 
about S. 51-A (1) (a) and (2) (b), 
Khanna, J. at p. 243 observed :— 

“Although disciplinary control over 
the teachers of a minority educational 
institution would be with the governing 
Council, regulations in my opinion, can 


be made for ensuring proper conditions 
of service of the teachers and_ for 


securing a fair procedure in the matter 
of disciplinary action against the teach- 
ers, Such provisions which arė cal- 
culated to safeguard the interest of 
teachers would result in security of 
tenure and thüs inevitably attract com- 
petent persons for the posts of teach- 
ers, **** Regulations made for this 
purpose should be considered to be in 
the interest of minority educational 
institutions and as such they would 
not violate Art, 30 (1). (emphasis 
supplied), 

Regarding S. 51-A, the learned Judge 
while holding that provisions under 
cl. (a) of sub-ss. (1) and (2) of S. 51-A 
which make provision for giving a 
reasonable opportunity of showing 
cause against a penalty to be proposed 
on a member of the staff would be 
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. valid held that cL (b) of the sub-sec- 
Gon which gives a power to. the Vice- 
_ Chancellor and Officer of the University 
authorised: by -him to veto the action 
of the managing body of an educa- 
Hional institution in awarding punish- 
ment. to a member of the staff, inter- 
teres with the disciplinary control of 
the managing body over its teachers, 
He was of the view that the power 
conferred on the Vice-Chancellor or 
other Officer is a blanket power and 
no guidelines were laid down for the 
exercise of that power and it is not 
ed that the approval is to be 
withheld only in case the dismissal, 
removal, reduction in rank or termina~ 
tion of service is mala fide by way of 
victimisation or other similar causé, 
“The conferment of such blanket power 
on the Vice--Chancellor or other Off- 
cers authorised for vetoing the. disci- 
plinary action of. the managing body 
of an educational institution made 
serious inroads on the right of the 
managing body to administer an educa- 
tional institution. 


. 102. Mathew, J. in dealing with 
8. 51-A (1) (a) and (b) at page 273 
observed : 


Donesan 
» 


' The exact scope of the power of the 
Vice-Chancellor or of the Officer of the 
University authorised: by him in this 
. sub-section is not clear. If the p 


of the approval is to see that the pro- 
visions of S. 51-A (1) (a) are complied 
with, there can possibly be no objection 
in lodgi the power of approval even 
in nominee of the Vice-Chancellor, But 
an uncanalised power without any 
guideline to withhold approval would 
be a direct abridgement of the right 
of the management to dismiss or re- 
move a-teacher or inflict any other 
penalty after conducting an enquiry.” 
{emphasis supplied). . 

The learned uae proceeded to ob 
State 


serve: 
“Of course it is open to the 
in the exercise of its regulatory power 
to require that before the services of a 
teacher are terminated, he should be 
. given an opportunity of being heard in 
his defence. But to require that for 
terminating the services of a teacher 
after an enquiry has been conducted, 


the management should ‘have the appro- ` 


val of an outside agency. like the Vice- 


‘Chancellor or . of his nominee would. 


be an abridgement. -of ~ its - right... to 
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administer ...the educational institution: 
No guidelines. are provided by tha: 
legislature to the Vice-Chancellor. for. 
the exercise of his power. The fact 
that the power can be. delegated by the 
Vice-Chancellor to any Officer of the 
University means that any petty ofm- 
cer to whom the power is delegated . 
can exercise a general power of veto, 
There is no obligation under sub- 
secs. (1) (b) and (2) (b) that the Vice 
Chancellor or his nominee should give 


. any reason for disapproval, As we said 


a blanket power without any guide- 
line to disapprove the action of. the | 
management would certainly encroach 
upon the right of the management to 
dismiss or terminate the services of a 
teacher after an enquiry.” . 


extracts from the judg- 


183. The 
ments of Ray, J., Khanna, J., and 
Mathew, J., show that regulations can 


be made for ensuring the proper condi- 
tions of service of the teachers and for 
securing fair procedure in the matter 
of disciplinary action against them. 
Prescribing ‘uniformity in the condi- 
Hons of service and conduct of teach- 
ers in all non-governmental colleges 
would promote harmony, avoid frustra- 
tion and is permissible. It is thus seen 
that the University or the authority 
granting recognition can prescribe the 
‘conditions of service of teachers pro- 
viding them with security of service 
The rules may require that no Princi- 
pal of the teaching or non-teaching 
staff of a recognised. or an appro 

institution ‘shall be dismissed, removed 
or reduced in rank except after an 
enquiry in which he has been inform- 


‘ed the charges against him and given 


a reasonable opportunity of being heard 
in respect of those charges and making 
representation on any penalty propos- 


‘ed to be inflicted on him. The Govern- 


ment which grants recognition or the 
University which gives affiliation are 
entitled to see that proper conditions 


-~ of service of the teachers are ensur- 


ed and fair procedure is observed 
by the institution when disci- 
plinary action. is taken against 


them If the regulations require the 
approval by the competent authority. 
for safeguarding the rights of the, 
teachers and for securing the procedure 
there could be no objection: Such aus. 
thority can -also interfere with the 
decision — of. the: private — institutions- 
when the.--punishment .is- awarded -mala. 


+ 
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. fide. or by way of. ee Or > for 
. similar .causes, 


104. In Kerala Education Bill, 1957 
Cl. 14 (4) provided that no teacher of 
an. aided school shall be dismissed, re- 
moved or reduced in rank or suspend- 
ed by the Manager without the pre- 
vious sanction of the authorised Officer, 
This requirement of sanction related 
to schools that sought aid from the 
Government. While upholding the vali- 
dity of cl. 14, Das, C. J. observed that 
there could be no doubt that these are 
gerious inroads in the right of the 
administration . and appear perilously 
near violating that right. But consi- 
dering that those provisions are appli- 
cable to all educational institutions and 
that the impugned parts of cls. 9, il 
and 12 are designed to give protection 
and security tothe {ill-paid teachers who 
are engaged in rendering service to the 
nation and protect the backward 
classes we are prepared, “as at present 
advised to treat cls. 9, 11 (2) and 12 (4) 
as permissible regulations the State 
may impose on the minorities as a 
condition for granting aid to their edu- 
cational institutions. Ray, C. J. in St, 
Xavier -College -case, 
though the opinion was given in Kerala 
Education Bill om an order of reference 
under Art. 143 is not binding on this 
Court in any subsequent matter where 
in a concrete case the infringement of 
the rights under any analogous provi- 
Sion may be called in question, it is 
entitled to great weight. Ray, C. J. 
proceeded to observe that nonetheless 
the exposition of the various facts of 
the rights under Arts. 29 (1) and 30 
by Das, C. J. speaking for the majo- 
rity, with utmost clarity, great per- 
spicuity and wisdom has been the text 
from which Court has drawn its suést- 
enance in the subsequent decisions. To 
the extent that this Court has applied 
these principles to concrete cases there 
can be no question of there being any 
conflict with what has been observed by 
Das, C. J., Ray, C. J. was of the view 
that similar provisions were held to be 
invalid as they fell under Ss. 48 and 49 
of the Kerala. Education Act, (which 
was similar to cl. 12 (4) was held in- 
valid). Mathew, J. was of the view 
that though in the Kerala Education 


` Bil case, the Court upheld the provi- 


sions similar to those in Ss. 51-A (1) (b) 
- and 51-A (2) (b), the Se aaa deci- 
“sions: of. this -Court left- no doubt - that 
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observed that- 


‘and Government 
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the requirement of subsequent appro- 


‘wal. for dismissing .or terminating the a 
. Services of teachers would be offending 


Art. 30. (Learned Judge referred to 
D. A. V: -College case). Po 

105. In the Kerala Education Act 
case (supra), the validity of sub-ss. (2) 
and (4) of S. 48, S. 49, S. 53, sub- 
secs. (1), (9) and sub-ss. (2) and (4) of 
8. 56 were challenged) Hidayatullah 
C. J. speaking for the Court observed 
that after the election of the Govern- 


Ing Body of the Managing Council, the 


founders of even the minority com- 
munity had no hand in the administra- 
tion. The two bodies were vested with 
the complete administration of the 
institution and were not answerable to 
the founders in this respect. Sub-sec- 
tions (2), (4) and (5) and (8) of Ss 48 
and 49 clearly vest.the management 


‘and administration in the hands of the 
' two 


bodies ` with mandates from ` the 
University. Coupled with this is the 
power of the Vice-Chancellor and the 
Syndicate under sub-ss. (2) and (4) of 
S. 56 to have the final say in respect 
of disciplinary proceedings against the 
teachers, In striking down cls. (2) and 
(4) of S. 56, the learned Chief Justice 
at p. 746 stated that the result was 
that sub-ss. (2) and (4) of S. 58 are 
ultra vires as they fail with Ss. 48 and 
48. The scheme of the Act was that 
a Governing- Body .or Managing Coun- 
cil was to be set up for private col- 
leges and it was provided that the 
composition of the bodies was to include 
Principals, Managers of private Col- 
leges and - nominees of the University 
as well as elected 
representatives of the teachers. This 
outside body was entrusted with the 
administration. These two Ss. 48 and 49 
which provide for administration by 
the Governing Body or the Managing 
Council was held to be ultra vires. 
Apart from if, the powers were confer- 
red on the Syndicate of the University 
fo veto the decision of the Governing 
Council. Regarding. disciplinary. mat~. 
ters, S.. 56 conferred ultimate power 
on the University and the Syndicate in 
respect of teachers. As the power to 
take disciplinary action was taken away 
from the private or the Minority Insti- 
tutions and conferred on the Governing 
Body or the Managing Council consti- 
tuted under’ the Act and a provision. 
was made requiring the previous sanc- _ 
tion of the Vice-Chancellor. and. provid- 


ed an ‘unrestricted -right to the Syndi ` 
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cate, It will be noted that the Chief 

Justice found Ss, 56 (2) and (4) ultra 

vires as they had to fail alongwith 

Ss. 48 and 49 which deprived the insti- 

ae of the right to manage its own 
airs, 


106. In the case of D. A. V, College 
vy. State of Punjab (supra), cl, 17 pro 
vided that the staff initially appointed 
shall be approved by the Vice-Chan- 
cellor and all subsequent changes shall 
be reported to the University for Vice- 
Chancellor’s approval, Section 17% does 
not, in fact, confer on the Vice-Chan- 
cellor the oe to veto the disciplin- 
ary action taken by the private instl- 
tution, 

107. In St. Xavier College case also, 
the management of the institution was 
completely taken away under Ss, 49 
and 41 of the Act, The private Institu- 
tion was required to be a constituent 
College of the University and was to 
be governed by the Statutes that may 
be framed by the University. Sec- 
tion 33-A (1) (a) set up a Governing 
Body which was to include amongst its 
members the representatives of the 
University nominated by the Vice 
Chancellor and representatives of the 
teachers of the non-teaching staff and 
students of the college. In the circum- 
stances, the Court held that the 
to administer and to conduct the affairs 
of the institution, were taken away 
from the institution, The disciplinary 
proceedings which were to be conduct- 
ed against the teachers was required 
to obtain approval of the Vice-Chan~- 
cellor or any other Officer of the Uni- 
versity authorised by the Vice-Chan« 
cellor, Apart from the objection to the 
power conferred on the Vice-Chancel- 
lor to nominate any of its subordinate, 
the power conferred on the Vice 
Chancellor was found to be unconsti- 
tutional as it was a blanket power un- 
guided and uncanalised., 


168. In Lilly Kurian v, Sr, Lewina 
the provisions of Ordinance 33, Chap- 
ter 67 of the Ordinances framed by 
the Syndicate of the University of 
. Kerala, under S. 19 (1) of the Kerala 
University Act, 1957 was challenged. 
Section 33 (1) provided that the 
management may at any time place a 
teacher under suspension where a disci- 
plinary proceeding against him is con- 
templated or is pending. He shall be 
paid subsistence allowance - and other 
allowanees by the management during 


right 
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the period of ‘suspension at such rates 
as may be specified by the University, 
The teacher shall have the right to 
appeal against the order of suspension 
to the Vice-Chancellor of the Univer- 
sity within a period of 2 months from 
the date on which he receives the order 
of suspension, Clause 4 of Ordinance 38 
provided that the teacher shall be en- 
titled to appeal to the Vice-Chancellor 
of the University against any order 
passed by the Management in respect 
of the penalties referred to in items 
(ti) to {v} Ordinance 33 (4) conferred 
aright of appeal on the teacher to 
prefer an appeal against the order of 
Management to the Vice-Chancellor in 
respect of the penalties imposed on 
him, Ordinances 33 (1) and 33 (4) were 
struck down by this Court on the 
ground that the conferment of right of 
appeal on an outside authority like the 
Vice-Chancellor under Ordinance 33 (4) 
took away the disciplinary power of 
the minority institution. The Vice- 
Chancellor was given power to veto 
the disciplinary control which amount- 
ed to clear interference with discipli- 
nary power of the minority institution. 
It was found to be a fetter on the 
right of administration conferred under 
Art. 30 (1), The main ground on 
which the powers were found to be 
violative of the right conferred under 
Art, 30 was that the right of appeal — 
was provided without defining the 
scope of the appellate authority. In the 
cases referred to, namely, Very Rev, 
Mother Provincia, D. A V, College 
and Lilly Kurian, the powers conferred 
on the Vice-Chancellor were héld to be 
blanket power, unguided and uncanalis- 
ed. The bankground of the decisions 
was that the minority institutions were 
deprived of the powers of administra- 
tion by-forming a body which deprived 
the institution of all its powers. In 
such circumstances, it was found that 
the power was uncanalised. In the 
case of Rev, Father W. Proost (supra), 
S. 48 was.. enacted providing that thè 
minority institution shall be entitled to 
make appointments, dismissal, removal, 
termination of service and reduction in 
rank of teachers, subject only to the 
approval of.the Syndicate of the Uni- 


versity, which was not challenged. 
The institution claimed exemption 
under S. 48-B. Bearing the facts of 


the cases set out above, we have to 
consider the. impugned Act and deter- 


mine whether the impugned provisions 
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infringe the rights conferred on 
minority institutions under Art. 30. 


109. The Statements of Objects and 
Reasons and salient features of the 
Bill as stated in the objects and reasons 
and the impugned sections have been 
set out in full at the beginning of the 
judgment. The main object of the legis- 
lation is to regulate the service condi- 
tions of the teachers in the private 
educational institutions’ and for ensuring 
the security of service of the teachers. 
It is further stated that private insti- 
-tutions were punishing teachers on 
flimsy grounds without framing char- 
ges and without giving an opportunity 
to explain. In the preamble it is also 
Stated that the Act is to provide for 
. terms and conditions of service of tea- 
chers and to control of the recognised 
private educational institutions in the 
State of Andhra Pradesh and for mat- 
ters connected therewith. Section 3 (1) 
provides, that subject to any rule that 
may be made in this behalf no teacher 
employed in any private educational 
institution shall be dismissed, removed 
or reduced in rank nor shall his ap- 
pointment be otherwise terminated ex- 
cept with the prior approval of the 
competent authority. Section 3 (1) will 
have to be read along with S. 3 (2) 
which provides that when a proposal to 
dismiss, remove or reduced in rank or 
otherwise terminate the appointment 
of any teacher employed in any pri- 
vate educational -institution is commu- 
nicated to the competent authority, the 
competent authority shall if it is satis- 
fied that there are adequate and rea- 
sonable grounds for such proposal, 
approve such dismissal, removal, reduc- 
ton in rank or termination of appoint- 
ment. The Proviso to Sec, 3 (1) states 
that if any educational management, 
agency or institution contravenes the 
provisions of this sub-sections, the tea- 
cher affected shall be deemed to be in 
service. This. section was challenged as 
conferring a power of taking discipli- 
nary proceedings on an outside autho- 
rity and as such it should be held as 
violative of the rights conferred on the 
minority institutions, If the power’ of 
approval conferred on the competent 
authority is a blanket power uncanalis- 
ed and without guidelines, if will have 
to be held as invalid. ` 


110. The question, 
whether the section 
guidelines or the 


the 


.therefore, arises 
provides sufficient 
exercise of the 
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power by the competent authority. In 
the State of West Bengal v, Subodh 
Gopal Bose, 1954 SCR 587, it was held 


that the statement of objects and 
reasons could be referred to for the 
limited purpose of ascertaining the 


conditions prevalent at the time which 
actuated the sponsor of the bill to in- 
troduce the same and the extent of 
urgency and the evil which he sought 


‘to remedy since these matters were 


relevant for deciding whether the 
restrictions were reasonable within the 
meaning of Art. 19 (2) to (6). The ob- 
jects and reasons for the legislation 
make it very clear that the legislation 
was intended to regulate the service 
conditions of teachers employed in pri- 
vate educational institutions ‘and for 
the security of service. of the said tea- 
chers. The preamble is also an aid in 
construing the provisions of the Act. 
The House of Lords in Att. Gen v. 
Prince Earnest Augustus of Hanover, 
1957 AC 436, held that when there 
is a preamble it is generally in its 
recitals that the mischief to be reme- 
died and the scope of the Act are 
described. It is, therefore, permissible 
to -have recourse to it as an aid to 
construing the enacting provisions. The 
preamble states that the Act is to pro- 
vide for terms and service conditions 
of teachers. If the power conferred 
under Ss. 3 (1) and 3 (2) is restricted 
to regulating the service conditions of 
teachers and for ensuring their security 
of service, the power conferred would 
be valid. It was submitted by Mr. Lal 
Narain Sinha the learned counsel for 
the appellants that the power is un- 
canalised because the approval can be 
withheld even on merits which would 
im fact deprive the disciplinary powers 
of the minority institutions. 


111, It is a well settled rule that in 
imterpreting the provisions of a statute 
the Court will presume that the legisla- 
tion was intended to be intra vires and 
also reasonable, The rule followed is 
that the section ought fo be interpret- 
ed consistent with fhe presumption 
which imputes to the legislature an 
intention of limiting the direct opera- 
tion of its enactment to the extent 
that is permissible.* Maxwell on Inter- 
pretation of Statutes, Twelfth Edn., 
P. 109 under the Caption: "Restriction 
of Operation” states :— 


* Street on’ Doctrine of Ultra Vires 
1930 Edn, P, 444, 


1084 S.C. AN Saints’ High School 


“Sometimes to keep the Act within 

the limits of its scope, and not to dis- 
turb the existing law beyond what the 
object requires, it is construed as ope- 
rative between certain persons, or in 
certain circumstances, of for certain 
purposes only, even though the langu- 
age expresses no such circumscription 
of the field of operation.” 
The following passage in Bidie v. 
General Accident, Fire and Life Assur- 
ance Corpn. (1948) 2 All ER 995 at 
p. 998 was cited with approval in 
- Kesavananda Bharti v. State of „Kerala, 
(1973) Supp SCR 1 at p. 101: 

“The first thing one -has to do, I ven- 

ture to think, in construing words im a 
section of an Act of Parliament is not 
to take those words in vacua, so to 
speak, and attribute to them what is 
sometimes called their natural or ordi- 
nary meaning. Few words in the Eng- 
lish language have a natural or ordi- 
pary meaning in the sense that they 
must be so read that their meaning is 
entirely independent of their context. 
The method of construing statutes that 
I prefer is not to take particular 
words and attribute to them a sort of 
prima facie .. meaning which you. may 
have to displace or modify. It is to 
read the statute as a whole and ask 
oneself the question: “In this state, in 
this context, relating to this subject- 
matter, what is the true meaning of 
that word?” . 
According to Holmes, J. in Towne v. 
Figner. (1917) 245 US 418: 62 L Ed 
372, 376 a word is not crystal, tran- 
` sparent and unchanged; it is the skin of 
fiving thought and may vary greatly 
in colour and content according. to the 
circumstances and the time in which it 
is used. Gwyer, J. in Central Pro- 
vinces and Berar Act (1939 FCR 18 at 
p. 42) held: , 
_ “A grant of the power in general 
terms, standing by itself, would no 
doubt he construed in the wider sense; 
but it may be qualified by other ex- 
press provisions in the same enact- 
ment, by the implication of the con- 
text, and even by the considerations 
arising out of what apnears to be the 
general -scheme of the Act.” 


of this Court in Kedar Nath Singh v. 
State of Bihar, (1962) Supp (2) SCR 
769: 


“H is well settled that in interpret- 


ing an enactment the Court - should 


have regard: not mierely ‘to` the literal’ 
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meaning of the words used, but alse- 
take into: consideration the antecedent 
history of the legislation, its purpose . 
and the ‘mischief it seeks to suppress, 
(The Bengal Immunity Co. Ltd. v. The 
State of Bihar (1955) 2 SCR 803 and 
R. M. D. Chamarbaugwalla v, The . 
Union of India (1957) SCR 930 cited . 
with approval).” 

This Court has in several cases adopt~ 
ed the principle of reading down the 
provisions of the Statute The reading - 
down of a provision of a statute eee 
into operation the principle that so far 

it is reasonably possible to do so, 
legislation should be construed as 
being within its power. It has the prin-j © 
cipal effect that where an Act is ex- 
pressed in language of a generali 
which makes it capable, if read literal- 
ly, of applying to matters beyond the 
relevant legislative power, the Court 
will construe it in a more limited sense 
so as to keep it within power. 

112, Applying the principles laid 
down in the cases cited above, the 
power conferred under S. 3 (1) and (2) 
of the impugned Act will have to be 
construed, This Court has in St. 
Xavier’s College case (supra) held that 
the provisions of S. 51-A (1) of the 
impugned Act in that case which pro- 
vided that no member of the teaching, 
other academic and non-teaching 
staff of an affiliated college and 
recognised or approved institution 
shall be dismissed, or removed or 
reduced in rank except after an en- 
quiry in which he has been informed 
of the charges against him and given 
a reasonable opportunity of being heard 
in respect of those charges and until 
he has been given a reasonable oppor- 
tunity of making representation on 
any such penalty proposed to be in- 
flicted on him, as a valid condition, 
Mathew, J. affirmed that if the purpose © 
of the a al is to see that the pro- 


- visions of S. 51-A (1) (a) are complied . 


with, there can possibly be no objec 


-tion in. lodging the power of approval 


even in nominee ofthe Vice-Chancellor. 
Khanna, J. has held that if the power 
is confined only to cases of 


. . removal or reduction in rank or term= _ 
To the same effect are the observations. 


ination of service as mala fide and by. 
way of victimisation, the power would 
be valid. Regarding the power of inter-. 
ference with the conclusion of a domes- 
tic Tribunal in disciplinary matters;. 
this Court has- held: that the decision 


- can be interfered with if -there is want: © - 
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of good faith or when there is victimi- 
sation or when the management 
been guilty of basic error: or viola- 


tion. of principles of natural justice or. 


‘when the material findings are com- 
pletely -baseless or perverse : (Indian 
Iron & Steel Co. Ltd. v.: Their Work-. 
- men, 1958 SCR 667). 
held that the authority interfering is 
not- a Court of Appeal and cannot ae 


titute its own judgment. 


113. The impugned legislation was 
passed in the year 1975. It must e 
presumed that the legislature was 
conscious of the limitations of the 
power which the competent authority 
can have in granting or withholding 
approval in the case of disciplinary 
proceedings conducted by private insti- 
tution. Clause 12 (4) of the Kerala 
‘Education Bill (supra) was held to be 
valid on the ground that it was design- 
ed to give protection and security to 
the ill-paid teachers who are engaged 
îm rendering service to the nation and 
rotect the backward classes. If the 
wer is construed as conferring un- 
estricted power and if the provisions 
are held invalid, it will result in con- 
iderable mischief and would result in 
depriving the protection that is avail- 
poor teacher regarding 












the specific purpose of regu- 
ating the service conditions and pro- 


iding security of service and for pre- 
enting teachers from being punished 


rity ‘institutions of all ‘its powers. The 
ly aim of the impugned legislation is 
securtty of service. _As 


only 


eaning is given to the power of prior 
approval conferred on the competent 
authority under S. 3. 


114. Section 3 (1) and (2) will have 
fo be read together. The procedure 
contemplated. is that when the educa- 
tional institution proposes to. dismiss 
remove or reduce in rank or otherwise 
terminate the appointment of any tea- 
cher it: should communicate 


‘competent ~ authority its proposal... : ‘The 


‘Al Saints High School v. Govt: of A: P,’ 


has | 


Jt has also been. 
have to be 


‘an opportunity 


‘view to victimise him or 


not be understood as conferring aj. 


to the | ring 
. power: to- interfere ,.. with the ., enguiry- 
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latter part of S. 3 (2) mentions that 


the competent authority shall if it is 


satisfied that there are adequate and 
reasonable grounds for such proposal 
approve such dismissal, removal, reduc- 
tion in rank or otherwise termination 
of appointment. The approval of an 
order. of dismissal or removal etc. will 
read along with S. 3. (1). 
which - provides -that no teacher shall 
be dismissed ete. without the previous 
approval of the competent authority. 
When’ a domestic enquiry has been 
conducted and the teacher is given an 
opportunity to rebut the charges and 
show cause against the punishment 
proposed and when fair procedure has 
been followed and the authority comes 
to the conclusion that the. disciplinary 
action should be taken against the 
teacher the proposal will have to be 
sent to the competent authority. The 
competent authority will examine the 
proposal along with the procedure ad- 
opted by the institution and approve 
such dismissal, removal or reduction in 
rank or termination of | appointment. 
Sub-sec. (2).requires the competent 
authority to approve such a proposal 
if it is satisfied that there are adequate 
and reasonable grounds for such pro- 






















posal. The . two words “adequate and) 
reasonable” in our . opinion furnis 
sufficient guidelines. The competent. 


authority can interfere if there are n 
material at all for sustaining the orde 
of punishment or when on the materials 
found the charge is completely base- 
less and perverse. The word “adequate” 
im sub-s, (2) will have to be understood 
as being confined to such examination 
of the proposal. The word “reasonable” 
would indicate the power of the compe- 
tent authority is confined to the power 
of an authority to interfere with the 
enquiry and conclusions arrived at by 
the domestic Tribunal. The competent 
authority may satisfy itself that the 
rules of natural justice have been 
satisfied, that the teacher was. given 
to defend the charges 
against him and to show cause against 
the punishment proposed to be award- 
ed to him and that a fair procedure h 
been observed. The authority may also 
be entitled to interfere when the 
punishment was imposed by the insti- 
tution due to mala fides or with a 
such like). 
grounds. The word “reasonable” can-| 
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of Appeal on merits, The law relating 
to the circumstances under which the 
proceedings oof the Tribunal can be 
interfered with has been clearly laid 
down, Sufficient guidelines are dis- 
cernible from the Statements of Ob- 
jects and Reasons which state that the 
enactment was for the purpose of pre- 
venting private institutions from taking 
disciplinary action on flimsy grounds 
without framing charges and without 
giving an opportunity to explain and 
for regulating the service conditions of 
teachers and for ensuring their security 
of service. We are satisfied that sufi- 
ent guidelines are indicated in the 
ct. The words “adequate and reason~ 
ble” should - be given a restricted 
meaning so as to validate the provi- 
ons of the section. Thus understood, 
he objection raised by Mr. Lal Nərain 
Sinha, learned counsel for the appel- 
lant that S. 3 (1) and (2) lack guide- 
es and have conferred a blanket 
wer, cannot be upheld, 


t15. It was next contended by 
Mr. Lal Narain Sinha that no question 
of principles of natural justice arose 
when the conditions of service 
the institution and the teacher are 
regulated by contract. We are unable 
to accept this contention for the legis- 
lature is competent fo enact provisions 
limiting the power of dismissal and 
removal. The legislature has given 
security of service to employees in in- 
dustries and in other institutions. It was 
submitted by the learned counsel that 
the offence of misconduct has not been 
classified in the Act and that no proce- 
dure for conducting disciplinary en- 
quiry has been prescribed. Such details 


are not essential It is within the 
jurisdiction of the institution to econ- 
duct an enquiry and impose punish~ 


ments. It is also the right of the com- 
petent authority to withhold approval 
on adequate and reasonable grounds. 
The plea that the competent authority 
may be any petty officer cannot also be 
upheld as the competent authority is 
defined under S. 2 (1) as meaning any 
authority, Officer or person authorised 
by notification performing the function; 
of competent authority under this Act. 
: The competent authority or Officers of 
the educational department who are in- 
charge of administration of educational 
institutions in the area, cannot be 
called petty Officers, 


All Saints High School v, Govt, of A. P, 
by the domestic Tribunal as a Court. 


A. L R, 


116. Sections 3 (8) fa) and 3 (3) (b) 
relate to suspension of a teacher. 
Sub-s, 3 (a). requires that a teacher 
employed in a private institution shall 
not be placed under suspension, with- 
out an enquiry into the gross-miscon- 
duct of such teacher is contemplated 
and sub-s, 3 (b) requires that the 
period of suspension shall not exceed 
two months. If it exceeds two months 
and the enquiry is not completed with- 
in that period, such teacher shall, 
without prejudice to the enquiry, ba 
deemed to have been restored as tea- 
cher, But the proviso enables the au- 
thority to extend the period of suspen- 
sion for another two months if in his 
opinion the enquiry could not be com- 
pleted within the period of 2 months, 
Sub-sections (a) and {b) of S. 3 which! 
relate to suspension are regulatory in! 
nature and are intended to safeguard 
the teachers from being suspended for 
unduly long periods without there 
being an enquiry into gross miscon= 
duct. We are unable to say that these 
provisions interfere with the right of 
administration of the private insti- 
tutions, Section 3 (4) states that every 
feacher placed under suspension shall 
be paid subsistence allowance at suchi 
rates as may be prescribed: during the 
period of his suspension. This sub-sec- 
tion is purely regulatory in nature and 
unobjectionable, 

117. Section 4 confers a right of 
appeal against the order of punish- 
ment imposed on teachers employed in 
private educational institutions. A tea- 
cher who is dismissed, removed or re- 
duced in rank or whose appointmen? 
is otherwise terminated or whose pay 
and allowances or any of whose 
conditions of service are altered .or 
interpreted to his disadvantage may 
prefer an appeal to such authority as 
may be prescribed. This section was 
challenged by Mr. L. N. Sinha, learned 











the submission (is) that the right 
appeal is conferred only on the teach 
and not on the institution. Though no 
restrictions are. placed on the appel- 


he submits that the right of. appeal is 
confined only to the teachers and not 
available to institutions, This 
invalidates Séc, 4, - 
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118. Section 6 is consequential of 
Sec, 4 in which power is conferred on 
the competent authority to hear appeal 
in certain past disciplinary cases. Sec- 
tion 5 also will have to fall along with 
Section 4 Section § relates to retrench- 
ment of teachers under certain condi- 
tions. It provides that when any re- 
trenchment is rendered necessary, con- 
sequent on any order of the Govern- 
ment relating to educational institu- 
tions or course of instruction or any 
other matter such retrenchment may 

effected with the prior approval of 
the competent authority. This section is 
‘also intended to provide security of 
ervice of the teachers and is regula~ 
ry in nature and the validity 
which cannot be questioned, Section ? 
requires the pay and allowances of any 








such manner and by or through 


prescribed. This section is also regula- 
tory in nature and is intended for 
regular payment of the 


119. The validity of other 
was not questioned in the writ peti- 
tions, and, therefore, if is not permis- 
sible to go into it, 


120. In the view we have taken, we 
do not think that we should go into 
the merits of each of the cases, In 
C. A: No, 1280 of 1978 —— The All 
Saints High School Hyderabad v. The 
Government of Andhra Pradesh, the 
learned counsel appearing for the 
school before the High Court sought 
the decision only on the legal issues 
and the questions emanating from the 
provisions of the Act and specifically 
requested the Court not to decide the 
merits of the case. In some of the peti- 
tions, the facts have been gone into 
but we would refrain from going into 
the facts for it has to be decided as to 
whether the competent authority has 
acted within the restricted jurisdiction 
which have been stated with in our 
judgment. If the competent authority 
had exceeded its jurisdiction, it would 
be open to the aggrieved institution to 
question the validity of such action. 
These matters will have to be decided 
on merits. In the circumstances, we 
remit all the Civil Appeals to the High 
Court for disposal on merits in the 
light of this judgment, 


authority, officer or person as may be . 


sections — 
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ORDER :— 

121 In the view of the E 
Sections 3 (3) (a), 3 (3) b) 6 and 7 
of the Andhra Pradesh Recognised 
Private Educational Institutions Con- 
trol Act, 1975 are valid while Sections 
3 (1), 3 2). 4 and 5 of the Act are in- 
valid in their application to minority 
educational institutions. It must follow 
that such institutions cannot be pro- 
ceeded against for violation of provi- 
sions which are not applicable to them. 
The matters are remanded to the High 
Court of Andhra Pradesh for final dis- 
posal on merits in the light of the 
judgments. 

122. There will be no order as to 


Order accordingly, 


AIR 1980 SUPREME COURT 1087 
(From: Punjab and Haryana)* 
Vv. R. KRISHNA IYER 

. AND E. S, VENKATARAMIAG, JJ, 

Special Leave Petn, - (Cri) No. 679 of 
1980, D/- -31-3-1980. 

Raghubir Singh, Petitioner v, State of 
Haryana, Respondent, 


Constitution of India, Art. 14 — Rule 
of law — Duty of the State to prevent 
brutality by police methodology, 

The State, at the highest administrative 
and political levels, must organise spe- 
cial strategies to prevent and punish 
brutality by police methodology. Other- 
wise, the credibility of the rule of law in 


our Republic vis-a-vis the people of ths 


country will deteriorate, (Para 3) 
Mr. A. N. Mulla, Sr. Advocate, (M/s. 

T. L. Garg, and N. D. Garg, 

with him.), for Petitioner, 


KRISHNA IYER, J.:-- The Criminal 
scenario with a tragic crescendo which 
has been unfurled in this Special Leave 
Petition starts with a bunch of ‘suspects’ 
being brought up to the police post 
which was in the charge of the peti- 
tioner, an Assistant Sub-Inspector, A 
case of theft in some officer’s house had 
been reported to the police the previous 
night and so as part of the investigation 
the suspects were picked up and suffered, 
as part of the process of ‘investigation’, 
severe flagellation, Chhabila, one of 
those so tortured, succumbed to his in- 


‘Juries, This triggered off investigation 


"Criminal Appeal No. 880 of 1978, DJ- 
6-12-1979 (Punj & Har), 


DX/EX/B954/80/CWM 


Advocates 


' our human: 
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into the. murderous conduct of the in- 


vestigation, the petitioner, and another, 
Medical examination revealed the cruel. 


cause of death as asphyxiation. One of 
the injuries which, according to the doc- 
_tor, made the deceased unconscious was 


torture on both the soles of the foot of 


the victim. A trial for murder: followed, 
@ conviction under Section 302, was en- 
tered and eventually the High Court 
confirmed the conviction and sentence of 
life imprisonment so far as the petitioner 
was concerned. A false explanation of 


suicidal hanging was set up by the . 


police officer-accused but this was re- 
fected and eventually, on a study of the 


circumstances and the incontrovertible ~ 


facts of flagellation and asphyxiation 
within police premises and the testimony 
of eyewitnesses about nocturnal deten- 
‘tion within the police station and beat- 
ing up of the victim, the courts below 
concurrently found the guilt of the peti- 
_tioner proved ‘beyond reasonable doubt. 
Strenuous submissions have been made 
to us by Shri Mulia to discredit the pro- 
secution version of murder but we are 
not in the least convinced that there is 
any error in the appreciation or the 
conclusion. 


2. We are deeply disturbed by the 
diabolical recurrence of police torture 
resulting in a terrible scare in the minds 
of common citizens that their lives and 
liberty are under a new peril when the 
guardians of the law gore human rights 
to death. The vulnerability of human 
rights assumes a traumatic, torturesome 
‘poignancy (when) the violent violation is 
perpetrated by the police arm of the 
State whose function is to protect the 
citizen and not to commit gruesome of- 
‘fences against them as has happened in 
this case. Police lock-up if reports in 
newspapers have a streak of credence, 
are becoming more and more awesome 
cells. This development is disastrous ‘to 
rights awareness’ and hu- 
manist constitutional order. 


3. The State, at, the highest. admini- 


strative and political levels, we hope, 
will organise special strategies to prevent 
and punish brutality by police methodo- 
logy. Otherwise, the credibility of the 


' irule of law in our Republic vis-a-vis. the - 


people of the country will deteriorate. 


' 4, We conclude with the disconcerting 
note sounded by Abraham Lincoln: - 
“Tf you once forfeit the confidence of 
our fellow citizens you can never regain 
their respect arid esteem. It is true that 


Zila’ Parishad, Bareilly >- - 


‘time, but you cannot fool all 


ALR. 


you can fool all the people some of the: - 
time, and some‘ of the people all the . 
all the łe 
all the time.” aa 
These observations have become neces- 
sary to impress upon the State police 
echelons the urgency: of stamping out tha ` 
vice of ‘third degree’ from the investi- 
gative armoury of the police. Ey 
Petition Dismissed 


AIR 1989 SUPREME COURT 1088 
(From: 1 and 2 — Allahabad)* 
Y. V. CHANDRACHUD, C, J, V. R. 
KRISHNA IYER, N. L. UNTWALIA, | 
P. N. SHINGHAL & A. D. KOSHAL, JJ, 


Civil Appeal Nos. 1528 of 1970 and 
564 of 1973, D/- 10-3-1980. | 


(1) M/s. R. R. Engineering Co., Appel- 
lant v. Zila Parishad, Bareilly and ano- 
ther, Respondents. 


(2) Shital Prasad and, others, ' Appel- 
lants v. Town Area comminare, Kuraoli, . 
Respondent. 

{A) U. P. Kshetra Samitis and Zila 
Parishads Act -(33 of 1961), Section 119 
— Constitution of India, Articles 276, 277 


. and Sch. VIL List I, Items 49, 60 and 58 


List 1, Item 97 — Levy of circumstance 


and property tax — It is not tax on in- . 


come — It is valid and. falls under Items 
49, 60 and 58 — Arts. 276 and 277 do 
not apply. ATR 1870 All 316 (FB) partly 
versed. 1955 All LJ 630, ATR 1957 AL 
433 and 1961 All LJ 743 Overruled. 


The circumstance and property tax 
levied under S. 119 of the Act is a tax 
on status of an individual and not tax 
on income. It is covered by Items 49, 
60 and 58 of Sch. 7 List II of Constitu- 
tion. AIR 1970 All 316 (FB) partly Re- 
versed. 1955 All LJ 630, AIR 1957 All 
433 and 1961 All LJ 743, Overruled. AIR 
1948 All 382 (FB), Approved. 
(Paras 17, 21) 


However, the fact that one of the com- 
ponents of the impugned tax, namely, 
the component of ‘circumstances’ is re- 
ferable to other entries in addition to 


Entry 80, should not be construed as con-. . 


ferring an unlimited charter on the 
local authorities to impose _ dispropor- 
tionately excessive levies on the asses- 


*(1) C. M. W. No. 37 of 1967, D/- 23-5- 
1969 reported in ATR: 1970 All 316 (FB) 

(2) Second ‘Appeal No: 2359 of 1986 D/~ 
29-11-1972 (All) 


DX/EX/B599/80/MVJ ' 


1980 _ 


tion: An excessive. levy . 
stances, will tend to blur the distinction 


between a. tax on income and a tax on 


circumstances, Income will then cease 
to be a mere measure or yardstick of the 


matter of the tax. Restraint in. this be- 
half will be a prudent prescription for 
the local authorities to follow. (Para 22) 


Further, it is unnecessary and in fact . 


erroneous to take resort to Article 277 of 
the Constitution for the purpose of sav- 
ing the tax on circumstances and pro- 
perty. The mere. name of a tax does 


not bear on legislative competence and: 


the absence of express enumeration of a 


tax by a particular name will not justify . 
the tracing of legislative authority to the - 


residuary entry. What is. true in other 


furisdictions is true in this . branch of 
law .also, namely, that one must have re- 


gard to the substance of the matter and 
not to. the form or label. (Para 23) 


(B) U. P. Town Areas Act (2 of 1914), 


8. 14 (1) (f) (as amended by Act 23 of © 


1950) — Constitution of India, Art. 277 
and Schedule. 7 List 2 Items 49, 60, List 


1 Item 7 — Levy of circumstances and ` 


Property tax — It is not tax on income 
~- Jt is valid‘and covered by Items 49, 60 


~ Art, ZTT not applicable. AIR 1970 


All 316 (FB), partly. Reversed. 
The levy of circumstances and property 


tax is valid and is covered by Items 49, 
60, of List II It is not tax on income, 


It is not necessary to resort to Art 277 
fo uphold its validity. Moreover, Arti- 
cle 277 will not save the. impugned tax 
since it was levied by the . Town Area 

in pursuance of the power 
conferred by clause (f) of Section 14 of 
the Town Areas Act, which was intro- 
duced by a post-Constitutian amendment, 
AIR 1970 ‘All 561. (FB), Approved, AIR 
1970 All 316 (FB), partiy Reversed. 


(Para 23). 


Cases Referred: Chrondlogical Paras 


AIR 1970 All 561: (FB) 9, 21, 23 
AIR 1969 All 40 (FB):1968 All. LJ 665 
19, 20, 21 
1961 AU LI 743  - | “15 - 
‘AIR 1957 All 433 : 15 


1956 SCR 664: AIR 1957 SC’ 1871957 All 
LJ .1 . ; 


1083 All LI 689 
AIR 1948 All 382: 1948 All LJ 338 (FB) 
i 15,16, 21 
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61945). 72 Ind. App. 91: AIR, 1945, PC 98 
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| R,.R, Engineering Co,’ v,.Zila Parishad,. Bareilly . 
gees who are subject to thèir’ jurisdic- : 
on çircum-. 


vim Zila Parishad 


1936.AC 352: (1936) 2 All ER 111 Re a 


_ reference under Govt of Ireland Act .. i , 


16 


Mr.. Yogeshwar ‘Prasad: Sr, Advocate 


(Mr. S. K., Bagga, Mrs. S. Bagga, Mr. 


_ Ashoke Srivastava and Mrs. Rani Chhabra, 
fax and will become the, very subject- | 


Advocates (in C. A. No. 1528. of 1970) 
and Mr. E. C. Agarwala, Advocate in CA 
No. 564 of 1973), for Appellants: M/s, 
K. C Agarwala.and M. M. L, Srivastava, 
Advocates (in’CA No. 1528 of a 2a 
Mr. J. P. Goyal, Sr. Advocate (Mr. S. K. 
Jain, Advocate with him) in CA No, 564 
of 1973), for Respondents, 


CHANDRACHUD, C. J.:-- These are 
two appeals from Uttar Pradesh involv- 
ing validity of a levy which bears the 
somewhat unusual name of ‘Circum- 
stances and Property Tax’. Civil Appeal 
1528 of 1970 is by Certificate granted 
by the Allahabad High Court under Arti- 
cles 132 (1) and 133 (1) (c) of the Con- 
stitution while Civil Appeal 564 of 1973, 
is by Special Leave granted by this 
Court, 


2. The facts leading fo Civil Appeal 
1528 of 1970, are as follows:— 


The appellant M/s, R. R. Engineering 
Company is a partnership firm engaged 
in the business of manufacture and sale 
of machinery, machine tools and as. stru- 
ctural engineers. Its registered office is 
situated at Clutterbuckganj which was 
at one time within the local limits of the 
Jurisdiction of the District Board of 
Bareilly. Acting under the power con- 
ferred by Secction 108 of the District 
Board Boards Act, 1923, the District 
Board, Bareilly, by Resolution No, 3 
dated February 18, 1928, decided to im- 
pose the ‘Circumstances and Property 
Tax’ on persons ing to their cir- 


cumstances and property. Rule 7 fram- 


ed under Section 172 of the Act for as- 
sessment and collection of the said tax- 
was published on March 10, 1928, pro- 
viding for the maximum assessment of 


' Rs. 2,000/--on any single assessee, Later 


a Notification dated November 28, 
1933, the State Government i 
under Section 114 (d) of the Act that the 
total amount of tax on circumstances 
and property imposed by a District Board 


on any single assessee shall not in any 


year exceed the sum of Rs, 2,000/-, 


~ 3. On April 20,1958, the U. P. Anta- 
Ordinance 1958; was 
enacted by the State Government, pro- 
viding -for the establishment of Antarim 
_ Zila. Parishads ` for the internal admin- 


ow 
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istration of Local Self Government in 
rural areas, thereby facilitating the es- 
tablishment of Zila Parishads for the co- 
ordinated administration of affairs con- 
cerning economic and social planning 
and of local self Government in the 
various districts of Uttar Pradesh, The 
Ordinance was repealed by the U, P, 
Antarim Zila Parishad Act 1958, 


4, In 1961, the U, P, Kshetra Samitis 
and Zilla Parishads Act, 33 of 1961, was 
passed, By Section 274 of that Act, the 
U. P. District Boards Act, 1922, was re 
pealed as from the date Kshetra Samitis 
were established in a District, and the 
U. P, Antarim Zila Parishad Act was re- 
pealed as from the date on which the 
Zila Parishad. was established in a Dist- 
rict, The powers and functions of* Dist- 
rict Boards were vested in or were 
transferred to the Antarim Zila Pari- 
shada and fram them to the Zila Pari- 
shads on their establishment in the Dis- 
trict, 

5. By Sec. 119 of the U. P, Kshetra 
Samitis and Zila Parishads Act 1961, the 
_ Zila Parishads were empowered to im- 

pose the ‘Circumstances and Property 
Tax’. Section 120 of that Act provides 
that where, before the appointed date, 
there was in force ‘Circumstances and 
Property Tax’ under the District Boards 
Act, 1922, such tax may continue to b8 
levied by the Zila Parishad at the same 
rates and on the. same conditions under 
which it was being levied under tha 
District Boards Act. Section 131 provides 
that the total amount of the tax shalt 
not exceed the amount as may be pre- 
scribed by rules framed under the Act, 
Rule 7 framed under Section 172 of tha 
District Boards Act, 1922, which pro- 
vides for a maximum levy of Rs. 2,000/~ 
on a single assessee, remains in force 
until the framing of rules under the Act 
of 1961, 


6. The appeliant’s registered office 
which was situated within the jurisdic- 
tion of the District Board of Bareilly is 


Parishad, Bareilly, 
and ‘Property Tax ‘which was being 
levied by the District Board of Bareilly 
is now being levied by the Zila Parishad 
of Bareilly. 


7. The appellant having been agsess= 


ed to a tax of Rs. 2,000/- for the year 
1965-66, filed Writ Petition 37 of 1967 in 
the High Court of Allahabad to chal- 
_ lenge the constitutional validity of that 
tax. A learned single Judge referred 
the petition to a Division Bench which 


R, R. Engineering Co, v, Zila Parishad, Bareilly 


A.LR, 


in turn referred it to a’ Full Bench, Tha 
Full Bench consisting of Mr. Justice R.. 
S. Pathak, Mr. Justice M. H, Beg and 
Mr, Justice H, S, P, Tripathi dismissed 
the writ petition but granted Certificate 
to the appellant to appeal to this Court 
under Articles 132 (1) and 133 (1) (e) of 
the Constitution, 


8 In Civil Appeal 364 of 1973, ap- 
pellants who are residents of Kuraoli, 
District Mainpuri, were assessed to Cir- 
cumstances aNd Property Tax by tha 
Town Area Committee of Kuraoli, for 
the years 1961-64, The tax was levied’ 
by the Committee under Section 14 ($) 
of the U. P, Town Areas Act, 1914, as 
amended by the U, P, Town Areas (Vali- 
dation and Amendment) Act, 1950, which . 
empowers the Town Aréa Committees te 
impose a tax on persons according te 
their “circumstances and property”, noi 
exceeding such rate and subject to suck 
limitations and restrictions as may ba. 
prescribed, 

9. The appellants filled a suit- 62 of 
1964, to challenge the validity of the 
tax, That suit was decreed: by the learn- 
ed Munsif, Munsir, on the ground that 
the tax on circumstances and property. 
was in truth and substance a tax on in- 
come and ‘since, prior to the Constitu- 
tion, it was not lawful for the Town 
Area Committee to levy it, is was not 
saved by Article 277 of the Constitution, 
The appeal filed by the Committea 
against that Judgment was dismissed by 
the learned Civil Judge, Mainpuri, but 
in Second Appeal 2359 of 1966, the High 
Court of Allahabad by its judgment 
dated November 29, 1972, took a cont- 
rary view, allowed the Committee’s ap- 
peal and directed the dismissal of tha 
appellants’ suit. The learned single 
Judge who decided the Second Appeal, 
followed the Full Bench decision of the 
High Court in (i) M/s, R. R. Engineering 
Co. AIR 1970 All 316 which has given 
rise to the companion. appeal herein, 
namely, Civil Appeal 1523 of 1970, and 
(ii) The Notified Area Committee v. Ram 
Singhasan Prasad Kalwar AIR 1970 AH 
561 (FB). Being aggrieved by the judg- 
ment of the High Court, the appellants 
have filed this appeal by eee os 
of this Court. 


10. The three fearned ee who 
constituted the Full Bench of the High 
Court m R. R. Engineering Co. delivered 
separate judgments, coming ultimately 
to the same conclusion though not by 
the same process of reasoning. It was 
urged before the High Court that the 
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fax on ‘circumstances and property’ was 
a tax on professions, trades, callings and 
employments and therefore the total 
amount of tax in respect of anyi one per- 


son could not, by reason of Article 2768- 


(2) of the Constitution, exceed Rs, 250/- 
per annum, It was further contended 
that though the proviso to Article 276 


(2) enables the levy of a tax on profes- 


gions, trades, callings and employments 
in excess of Rs, 250/-- per annum if in 
the financial year immediately preced- 
ing the commencement of the Constitu- 
tion the tax was being imposed, the 
authority which is now seeking to im- 
pose the tax being different from the 
one which was imposing the tax imme- 
diately before the Constitution came in- 
to force, the proviso would have no ap- 
plication. Mr. Justice R. S, Pathak and 
Mr. Justice M. H. Beg rejected the con- 
tention that the tax on ‘circumstances 
and property’ was a tax on professions, 
trades, callings or employments, Conse- 
quently, they- held that the limitation 
contained in Article 276 (2) of the Con- 
stitution to the effect that the total 
amount payable in respect of any ona 
person to the State or to any one muni- 
cipality, district. board, local board or 
other local authority in the State by way 
of taxes on professions, trades, callings 
and employments shall not exceed two 
hundred and fifty. rupfes per annum was 
not applicable. Justice te Pathak held that 
the tax on circumstances and. 
is a composite tax and although a per- 
son’s status and property are two inter- 
twined strands which enter into the 
composition of the tax, the tax cannot 
be considered as consisting of two dist- 
inct taxes under a single denomination, 
pepe teed to the learned Judge, the tax 
circumstances and property is a sin- 
oe tax possessing. altogether a separate 
and distinct identity from other taxes 
and could neither be equated with a tax 
on professions, trades, callings or em- 
ployments nor with a tax on property; 
that is to say, the constituent: elements 
which enter into the composition of the 
tax could not be separated. :On the ques« 
tion whether the circumstances: and pró- 
perty tax levied by District Boards prior 
to the Constitution- could be levied there- 
after, the learned Judge relied upon 
Article 277 of the Constitution as auth- 


property | 
place in any of the three Lists of tha 
Seventh Schedule and therefore if fell 
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under the residuary entry, namely, 
entry 97-of List I which refers to any 
matter not enumerated in any other. 
ee ne 
in Lists If and IL 


1L. Justice M, H, Beg largely hased 
the view of Justice Pathak that the tax 
on circumstances and property was & 
composite tax and not merely a tax on 
professions, trades, callings or employ- 
ments and therefore, the limit imposed 
by Article 276 (2) was not applicable to 
the tax, According to the learned Judge, 
the relevant enquiry in regard to the 
fax was as to what was the legal basis 
of the tax or the reason without which 
there could be no such tax, He ans- 
wered that question by saying that the 
best answer one could give was that the 
tax-on circumstances and property was 
a tax on the status of a person. The 
learned Judge shared the view of 
Pathak, J. that after the enactment of 
the Constitution, Article 277 authorised 
the continued imposition of the tax. 


12. Tripathi, J. followed an earlier 
Full Bench judgment of tha Allahabad 
High Court and held that the tax on cir- 
cumstances and property was in the na- 


: (2) would, 
therefore, be attracted, but the provise 
fo that article saved the imposition of 
the tax even if it was in excess of Ru- 
pees two hundred and fifty per annum 
because the tax was in force in the fin- 
ancial year immediately preceding the 
commencement of the Constitution and 
the Parliament had not by law made 
any provision to the contrary. The con- 
tention, that the proviso would apply 
only ff the authority imposing the tax 
after the enactment of the Constitution 
was. the same which did so immediately 
prior to the Constitution, was rejected 
by the learned Judge on the ground that 


‘what was important for the purposes of 


the proviso was the identity of the pur- 
pose for which the tax was and is im- 
posed, and the area of its operation, and 
not the identity of the authority im- 


‘posing the tax. 


13. In the companion Appeal, 564 of 


9973, a different consideration arose in a 
| significant respect, namely, that the tax 


was not in force in the financial year im- 
mediately preceding the commencement 
of the Constitution, The assessment hav- 


‘fng been made by the Town Area Com- 
mittee under Section 14 (f) of the U, P. 
introduced 


Town Areas Act, which was 


' Bench judgments, 
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- 1950,- the proviso to -Article 276 (2). had 
no application and therefore the levy in- 
excess of Rs, 250/- per annum could not 
be saved by the proviso, if the tax was 
in respect of professions, trades etc,- A 
learned single Judge of the High Court, 
however, upheld the validity of the tax 
following the Full Bench fudgment in 
R. R., Engineering Co,- 


14. Before us also, tbe main contro- 
versy centred round the application of 
Article 276, Ta coeton SE Da 
the ee eee ae 
excess of Rs, 250/ per annum is in- 
valid, If was urged by Mr, E C, 
wala, who appears on behalf 


that although Entry 60 in List IT em- 
powers State Legislature to levy tax on 
professions, trades, callings and evel 
ments, the exercise of that 
necessarily limited by Article 276 (2) of 
the Constitution. The constitutional limi- 
tation, according to the learned counsel, 
contained in Art, 296 (2) must be given 
tts full effect and that limitation cannot 
be transgressed by the State Legislature 
' by adopting the subterfuge of imposing 
a consolidated tax by clubbing-up two or 
more entries in List II, Counsel further 
contended that the State Legislature 
cannot overreach its taxing power by 
making an artificial definition of words 


and expressions used in the legislative. 


entries, Just as it cannot, by an arti- 
ficial definition of ‘sale of goods’, righ 
cise a power to legislate in respect of 

subject matter outside its sphere, it ae 
not exercise the power to levy a tax on 
‘circumstances’ by an artificial and 
colourable understanding of that expres- 
sion so as to acquire the power to im» 
pose a tax on: income, Lastly, it. was con- 


tended by Shri Agarwala, and by Shri 


Yogeshwar Prasad who appears in the 
companion appeal, . that the power to 
levy a tax on circumstances not being 


incidental to the power to tax profes-. 


sions, trades, etc. the doctrine. of pith 
‘and substance had no application and 
could: not save the impugned tax on cir- 
cumstances and property.. l 


15. The nature and validity of me = 


on ‘circumstances and 


agitated the minds of the learned Judea 


. of the Allahabad High Court for a long 
time, as is evident from various Fulf 


~ consistent with one another, and some ‘of 
... which have | even taken conflicting’ posi* 
tioné. 
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by. ‘a . post-Constitution . amendment of. Judges or Division 


Agra- 
of the ap- . 
. pellant in Civil Appeal No, 564 of 1973, 


which are not quite 


’ Tn‘ some’ casés ‘decidéd” by” ‘single - 


was taken that tha tax on ‘circumstances 
Sad nopens la tae on Toons {Tata 
Oil Mills Co, Ltd, v, District Board of 
Allahabad 1955 All LJ 630, Western U, P, 
Electric Power and Supply Co, Ltd, Eta- 
wah v, Town Area Jaswant Nagar AIR 
1957 All 433 and MRaghubir Singh v, 
Town Area Commitfes 1961 All LJ 143.) 
The correct position is, however, the ona 


snd property’, If is trite that income-taz 
can only be levied on income, that is to 
say, it can be levied provided the as- 
sessee is in receipt? of an income, H 
there is no income, there can be no in- 
come-tax, In contrast, the relevan? con- 
sideration in the case of a tax on ‘cir- 


cumstances and property’ can be the . 


total turnover of the asséssee from his 
trade or calling or the fact of his have 
ing an interest in a property. This con- 


sideration assumes relevance because the: 
tax on circumstances and property is a- 


Bo P00 Sym the: ears of ee 


sessee, In their endeavour to give to / 


that tax a local name and habitation, in 
order perhaps to. ce resistance to it, 
the learned Judges of tba. Allahabad 
High Court, have described it as a tax on 
'Haisiat’ which, as far and as best: as 
translation can go, means ‘status’, For 
the levy of tax on circumstances and 
property, if is not necessary that there 
should be income in the hands of the 
assessee, in the sense of the Income-tax 
Act. The outgoings, the deductions, the 
carry-forward losses, the development 


- rebate and the like may leave no income 


in. the hands of an assessee which could 
be brought to tax under the Income-tax 


Act, But a person can be subjected 2 


tax on circumstances and property in 

relation to his ‘Haisiat’, that is to say, 
the status which he occupies by reason 
of the fact of the pursuit by him of a 
beneficial calling or the possession by 
him of an interest in property. While 
determining the status of an individual 
for the purposes of the tax on circum- 


‘stances, the total turnover of his busi- 
ness or avocation may therefore be legi- 
‘imately taken into consideration. 


16. - It may be, and is often so, that 


‘the tax on circumstances and property 


is levied on the basis of income which 
‘the ‘assessée receives: from‘ his“profession 


: ALE of 
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. ever, not conclusive on. the nature of the 
tax, It is only as a matter of: conveni- 
ence that income is. adopted as a yard- 
etick or measure for assessing the. tax, 
As pointed out in Re a Reference under 
Govt.. of Ireland Act, 1936 AC 352 the 
measure of the tax is not a true test of 
the nature of the tax. Therefore, . while 
determining the nature of a tax, though 
the standard on which the tax is levied 
may be a releyant consideration, it is 
not a conclusive consideration, One 
must have regard in such matters, aa 
stated by the Privy Council in Governor- 
General in Council v, Province of Mad- 
ras, (1945) ¥2 Ind App 91 at p., 99, not 
to the name of the tax but to its real 
nature, its pith and substance, which 
must determine into what category it 
falls, Applying these tests, the tax. on 
‘circumstances’ will fall in the category 
of a tax on “a man’s financial position, 
bis status taken as a whole and includes 
what may not properly be comprised 
under the term ‘property’ and at the 
same time ought not to escape assess- 
ment,” This quotation finds place in the 
judgment of - Malik, C. J, im the Full 

Bench decision in District Board of Far- 
rukhabad, The formulation, ‘which the 
earned Chief Justice would appear ta 
have extracted from another source, 
since he has put it within quotes, is in 
-- similar terms as that 


SCR 664 at. p, 673, In that case an as- 
sessee challenged his liability to pay 
the tax on circumstances and 

under Section 14 (1) (f) of the U, P, 
Town Areas Act, 1914, on the ground 
that he did not reside within the juris- 
diction of the Town Area Committee of 
Karhal and that Rule 3 framed under 
Section 39 (2) of the Act. was invalid, 
This after referring approvingly 
‘to the decision in District Board of Far- 
rukhabad, particularly to the statemen# 
Eherein that the name given to a tax did 
not matter and that what had to be com- 
sidered was the pith and 
. jt, observed s . % 
/ “A tax on ‘circumstances and d property’ 
is a composite tax and the word ‘circum- 
gtances’ means a man’s financial position, 
‘his stauts as a whole depending, among 
‘other things, on his income from trade 
‘or. business,” 

17, The Full Bench decision under 
.. appeal in the instant case, R. R, Engi- 
„neering Co., has taken the same view of 
: the nature of the tax on circumstances 
and. property by, holding that. it is not, 


u Rick ‘Engineering Co: v, Zila: Parishad, Bareilly - » 
. trade, cane or, property, That. is, .pow-. 


of this Court in - 
Ram Narain v. The State of U, P, 1956 . 


and substance of. 


sss i iad a tas ie aa andl 


financial position, his status as a. whole, 
depending . upon his income from. tarde. 
or business, Earlier, another Full Bench 
of: the Allahabad High Court had held 
in Zilla Parishad, Muzaffarnagar v. 
Jugal Kishore, AIR 1969 All 40, thal 
the tax on circumstances and property 
is fundamentally distinct from and can- 
not be equated with income tax, that 
it is not covered by item 82, List I, 
Schedule %, of the Constitution and that 
it is essentially a tax on status or fin- 
ancial position combined with a tax on 
property, These decisions correctly de- 
scribe the nature of the tax on circum- 
stances and property, We affirm the 
view taken therein, especially that the 
aforesaid tax is not a tax on income, 


18 But even though the impugned 
tax is not a tax on income, it is neces- 
sary to consider whether it is within the 
legislative competence of the State legi- 
slature and, if so, under which entry if 


would fall, The reason for such 
an inquiry is mainly two-folds 
firstly, even if the tax on œr- 


cumstances is within the legisla- 
tive competence of the State legisla- 
ture, being referable to entry 60 of 
List II which relates‘to taxes on profes- 
sions, trades, callings and employments, 
it cannot exceed the limit of two hund- 
red and fifty rupees annum pre- 
scribed by Article 276 (2) of the Consti- 
tution, unless the proviso to that article - 
is attracted; secondly, if the tax is be~ 
yond the legislative competence of the 
State legislature, being a composite tax 
not liable to be split up into distinct 
component parts, it will be necessary to 
examine whether the tax is saved by 


Article 277 of the Constitution, 


: 19. ‘Article 276 (1) of the Constitution 
provides that notwithstanding anything 


“jn Artice 245, no law of the Legislature 


of a State relating to taxes for the bene- 
fit of the State or of a municipality 
district beara, local ‘board or other locat 
authority therein in respect of profes- 


‘sions, trades, callings or employments 
shall be invalid on the ground that it 


relates to a tax on income, By clause (2) 
of that Article,: the total amount pay- 


able in respect of any one person to the 


State or to any one municipality, district 


‘board, Jocal board or other local. auth- 


E eee 
professions, trades, callings and 


: employ 
ments shall not exceed two hundred a“ 
‘fifty. rupees -per annum. The proviso to. . 
this clause. says that, if, inthe. Ananeia? .. 


1004 S. C, R. R. Engineering Co, v, Zila Parishad, Bareilly A.L R. 
year immediately preceding the com- reference to three periods: (1) ths 
mencement of this Constitution there period prior to the 1935 Constitution 


was in force in the case of amy State 
or. any such municipality, ‘board or 
authority a tax on professions, trades, 
callings or employments the rate, or the 
maximum rate, of which exceeded two 
hundred and fifty rupees per annum, 
such tax may continue to be levied until 
provision to the contrary is made by 
Parliament by law, and any law so mada 
by Parliament may be made either gene- 
rally or in relation to any specified 
States, municipalities, boards or authori- 
ties, 


28. Entry 49 of List II, Seventh Sche- 
dule, relates to “taxes on lands and 
buildings” while Entry 60 of the same 
list relates to “taxes on pro 
trades, callings and employments”, 
ing already considered the true nature 
of the tax on circumstances and proper- 
ty, we are'of the opinion that it is, in 
any event and at the least, referable to 
Entries 49 and 60 of List IL The profes- 
sion, trade, calling or employment which 
a person pursues and the lands and 
buildings which he owns determine the 
status which he occupies, The impugned 
fax is a composite tax, one of its com- 
ponents being the ‘circumstances’ of the 
assessee, By ‘circumstances’ is meant 
his financial position, his status as a 
whole, which depends, inter alia, on his 
income from his lands and buildings and 
from his trade or calling. That is the 
. view which was taken by a Full Bench 
of the Allahabad High Court in Zila 
Parishad, Muzaffarnagar: v. Jugal Ki- 
shore Ram Swarup, AIR 1969 All 40, 
Broome, J. who spoke for the court in 
that case that it was clear from the 
very nomanclature of the tax that it was 
of a composite character and consisted of 
weld components : = tax on property 


confined immovable pro- 
party and fell siba the j oł 
the State Legislature by virtue of 


Item 49 of the State List while the tax 

on circumstances, that is to say, status 

or financial position, meant the tax on 

man’s trade, business, profession or em- 

ployment which was covered by Item 60 
of the State Lisf, 


21. This question was also considered 
by a Special Bench of five 
Judges of the Allahabad High Court in 
The Notified Area Committee v. Ram 
Singhasan Prasad Kalwar. Mr. Justice 
8. -N. Dwivedi who delivered the judg- 
ment. of the Special Bench traced the 
entire history of the impugned tex in 


Act; (2) the period between 1935 and 
1950; and (3) the post-Constitution 
perio After a careful examination of 
the nature of the tax the learned Judge 
summed up the position thus; 

“To sum up, the history of the tax on 
circumstances and property after 1935 
definitely shows that it was not a dist- 
inct and separate- impost, The Govern- 
ment of India Act, 1935 and the Consti- 
tution treat it as a composite tax as jts 
name suggests, As its constituents are 
already covered by one or the other en= 
try in the legislative Lists, it is not enu- 
merated as a category in the Lists as it 
was enumerated in the White Paper 
The conclusion to which the Deiat 
Bench came was that a tax on circum- 
stances and property is a composite tax, 
that its components are varied, but that 
two of such components are firstly a tax 
on trades, callings, professions and 
employments and secondly, a tax on 
lands and buildings, In coming to this 
conclusion, reliance was placed by the! 
learned Judge on the decision of the 
Supreme Court in Ram Narain and that 
of the Full Bench in the District Board 
of Farrukhabad. But the amplification of 
the legislative authority which the Spe- 
rial Bench made is significant, Jt did 
not say as Broome, J. said in the Full 
Bench decision in the Zila Parishad, 
Muzaffarnagar that the tax on circum- 
stances and property is referable only to 
two entries in List II, namely, Entries 49 
and 60. According to the Special Bench, 
the tax. was wide enough to cover cer- 
tain other items in List II, like Item 58 
which relates to “taxes on animals and 
boats”, We are of the opinion that the 
Special Bench was right in coming to 
this conclusion, Accordingly, we affirm 
ts view that the tax on circumstances 
and property is referable to items 49 and 
60 of List I of the Seventh Scchedule, 
and amongst other items, to item 58 of 
that List, The validity of the tax has 
therefore to be upheld, 

22, While doing so, we would like to 
utter a word of caution, The fact that 
one of the components of the impugned 
tax, namely, the component of ‘circum- 
stances’ is referable to other entries in 
addition to Entry 60, should not be con- 
strued as confering an unlimited charter 
on the local authorities to impose dis- 
proportionately excessive levies on the 
assessees who are subject to their juris- 
diction, An excessive levy on -circum- 
stances will tend to blur the distinction 
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between a tax on income and a tax on 
circumstances, Income will then cease to 
be a mere measure or yardstick of the 
tax and will become the very subject- 
matter of the.tax. Restraint in this be- 
half will be a prudent prescription for 
the local authorities to follow, 


23. All that remains to be done is to 
express our inability to accept as cor 
rect the view taken by Mr. Justice R.S. 
Pathak and Mr. Justice M. H. Beg in 
R. R. Engineering Co. that by reason of 
the fact that the circumstances and pro- 
perty tax is a composite tax and since 
the element of ‘property’ necessarily 
enters into that composition, the tax 
cannot be identified as a tax on profes- 
gions, trades, callings or employments, 
Our conclusion that the tax is referable, 
inter alia, to entries 49 and 60 of the 
List II must necessarily result in the re- 
jection of that view, The learned Judges 
were of the opinion, with which we are 
respectfully unable to agree, that since 
the tax on circumstances and property 
did not find place as an entry expressly 
enumerated in any of the three Lists of 
the Seventh Schedule, it falls under the 
residuary entry, namely, Entry 97 of 
List I On that basis they held that 
Article 277 of the Constituion would sava 
the tax since it was within the compet- 
ence of the Parliament to impose it, In 
the view that we have taken, namely, 
that the impugned tax falls within the 
competenoce of the State Legislature by 
virtue of entries 49 and 60, inter alia, 
of List II, this part of the reaso 
ithe learned Judges has to be reject 
iis unnecessary and in fact erroneous a 
|take resort to Article 277 of the Consti- 
tution. for the purpose of saving the tax 
on circumstances and property. The 
mere name of a tax does not bear on 
legislative competence and the absence 
of express enumeration of a tax by a 
particular name will not justify the trac- 
ing of legislative authority to the resi- 
duary entry. What is true in other juris- 
dictions is true in this branch of law 
also, namely, that one must have regard 
to the substnce of the matter and not to 
the form or label. We may also mention 
that in so far as the Town Area Commit- 
tees are concerned, Article 277 will not 
save the impugned tax since it was le- 
vied by the Town Area Committee in 
pursuance of the power conferred . by 
clause (f) of Section 14 of the Town 
Areas Act, which was introduced by a 
post-Constitution amendment. We ac- 
cept the reasoning of Mr. Justice S. N, 
Dwivedi.in The Notified Area Commit- 
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tee, by which the Special Bench ex- 
pressed its disagreement with the view 
taken by the two learned Judges in 
R. R. Engineering Co. in regard to the 
application of Article 277 on the basis 
that the residuary entry is attracted. 


| 24, For these reasons we uphold the 
validity of the tax on circumstances and 
property in both the appeals and dismiss 
the appeals with costs. 

Order accordingly. 
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N. L. UNTWALIA, P. N. SHINGHAL 
AND V. D. TULZAPURKAR, JJ. 
Civil Appeal No, 2950 (N) of 1979, D/- 
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State of Maharashtra and others, Ap- 
pellants v. V. S. Naik, Respondent. 

(A) Revised Pension Rules (1950), R. 8, 
Note (1) — Construction of — Two cate- 
gories of public grounds — Hlustrative 
and not exhaustive, 1879 Mah LJ 804, 
Reversed, 


User of the expression “such as” 
which follows the expression “public 
grounds” in Note (1) clearly shows that 
the two categories of public ground are 
fllustrative and not exhaustive. The 
public grounds on which a Government 
servant may be retired under the R. 8 
cannot be restricted only to two cate- 
gories of cases Pcia, therein, . 

(Para §) 

Similarly where a Government servant 
is sought to be retired for impairment 
of his efficiency under this Rule, an ad- 
ditional reason need not be stated be- 
fore passing the order of compulsory re- 
tirement, namely, that it was not de- 
sirable to make a formal charge of in- 
efficiency against him. It would merely 
be an opinion formed by the authorities 
concerned that it was not desirable to 
level a formal charge of inefficiency 
against him; the formation of such opin- 
ion is not the reason for directing com- 
pulsory retirement, 1979 Mah LJ 804, 
Reversed. (Para 6) 


(B) Revised Pension Rules (1950), R. 8, 
Note (1) —~ Requirement of. 

The only requirement of Note (1) is 
that the exact reason should be record- 
ed in writing in each case, presumably 
in the concerned file dealing with the 
servant or somewhere before notice um- 
der Rule 8 is issued. In other words, 
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whenever challenged, the State Govern= 
ment must be in. a.poœsition to producea 
before ‘the Court the recorded: reasons 


for ordering the compulsory retirement . 


of a SOVRE servant under the 
Rule, (Para 4) 


TULZAPURKAR, J. — This. appeal, 
by special leave, raises. the short ques- 
tion whether the impugned notice-cum- 
order of compulsory premature retire- 


ment from service. passed against the. 


respondent. was in strict compliance with 
Rule 8, Note (1) of the Revised Pension 
| Rules, 1950? 


e e s 


in the office of the Registrar of Firms 
on -Ist June, 1943. On Ist 
1959 he was. promoted to the post of a 
. Senior Clerk. On 17th March, 1970 he 
was promoted as Head Clerk and there- 
after on completion of 30 years of quali- 
fying service under the Revised Pension 
Rules 1950, by the impugned notice-cum- 
. order dated 3rd October, 1975 he wasa 
retired from service with effect from 
10th January, 1976. The respondent 
made a representation on 22nd October, 
1975 to the Industries Commissioner and 


January, 1976 he received a reply from 
the Joint Secretary, Law and. Justice 
Department, State of Maharashtra, stat- 
ing that the Government did not con- 
sider it necessary to review his case, On 
wth January, 1976 the respondent filed a 
writ petition in the Bombay High Court 
being Miscellaneous Petition No, 16 of 
1976 challenging the said compulsory re- 
tirement on several grounds, The High 
Court by its judgment and order dated 
2lst August, 1979, allowed the petition, 
struck down the impugned order and 
. directed the State Government to rein- 
state the respondent in service as if he 
had never been retired from service 
with all the consequential benefits of 
such reinstatement, The High Court took 
the view that the said cocmpulsory re- 
tirement of the respondent was not in 
strict compliance of Rule 8, Note (1) of 
the Revised Pension Rules, 1950 inas- 
much as the exact reasons for such re- 
tirement had not been recorded in writ- 
ing as required by Note (1) to the «aid 
Rule. Since the respondent’s petition 
succeeded on this short ground the High 


Court did not deal with or’ discuss: the 


on- which the . ‘impugned 
ed. 


come- up AD 


ECET the “decision of the High Court, 


: State -of -Maharashtray, Vg- S; -Naje =~ 


December, 


n e r 
peal pertains to the 
Rule 8, Note (1) of the Revised Pension 


case of the respondent, it will be proper: 
to set out the Rule. together with 
Note (1) which runs thuss 

"8. A Government servant may retiras 
from service any tima after completing 
30 years’ qualifying service provided 
that he shall give in this behalf notice 
in writing to the appropriate authority, 
at least three months before the date on. 
which he wishes to retire, Government 
may also require a Government servant 
to retire any time after he has com- 
pleted 30 years’ qualifying service pro- 
vided that the appropriate tae 
shall give in this behalf a notice in writ- 
ing to the Govt, servant at least three 
months before the date on which he is 
required. to retire, 

“Note (1). The authority competent. ta 
serve notice on Govt, servants who hava 
completed 30 years’ qualifying pe 
should be the Head of Department in 
spect of Govt, servants whom the. Head 
of Departments, or lower authorities arg 
competent to appoint, The power of re. 
quiring Govt, servants to retire should 
be restricted to retirement on publig 
grounds, such as impairment of effici« 
ency of a Govt, servant against whom it 
is not desirable to make a formal charga 
of inefficiency or a Govt, servant ceas-+ 
ing to be fully efficient but not to such ` 
a degree as to warrant his retirement on 

compassionate pension, The exact reason 
should be recorded in writing in each 
case”, 

4, Té is an admitted position’ that the 
impugned notice-cum-order dated 3rd 
October, 1975 compulsorily retiring the . 
respondent with effect from 10th Janu- 
ary, 1976 was issued under the aforesaid 
Rule 8 read with Note (1). It is further 
admitted that the tmpugned notice-cum- 
order was served on the respondent giv- 
ing him full three months before tha 
date on which he was: asked to retire, 
It is also not disputed that the said 
notice-cum-order merely: stated that tha 
respondent was being retired om public 

but no specific ground or reason 
was indicated therein. but that is not the 

requirement of Rule 8 read with Note (1). 
The. only requirement of Note (1) is that 
the’ exact. reason should be recorded - in 
writing in each case, presumably in thej. 
concerned” ‘file ‘dealing: with the servant) - 


--or somewhere: before ‘notice under R.‘ 8 
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lenged, the State Government..must ba 
in a position to produce before the Court 
the recorded reasons for ordering . the ~ 
compulsory retirement of-a Government 
servant under the Rule, -In. the instant 
case, the State Government, was directed 
by the Court to give inspection to tha 
respondent of all the relevant records 
and pursuant to the directions, the re- 
spondent took inspection of the relevant 
documents and it was found by him thał 
on ons of the documents the following 
noting had been ne under data 24-9- 
$9750 


"We may serve a notica of retirement 
on public grounds on Shri Naik, Head 
Clerk under Rule 8 of the Revised Pen- 
sion Rules, 1950: for impairment of his 
efficiency in the work assigned to himi 

vide I & LD file kept below, 
Sd/- Palande." 


5. The question is whether the afores 


gaid noting made in the file of the re- 
spondent records the exact reason fon 
compulsorily retiring him in compliance 
of Rule 8 read with Note (1)? On con 
struction of Note (1) to Rule 8 the High 
Court has held that the public groundg 
are confined only to two situations (rea- 
sons) specified therein and it has fur- 
ther taken the view that merely stating 
that the respondent may be retired on 
public ground, namely, for impairment 
of his efficiency in the work assigned fo 
him is. not sufficient compliance with 
Note (1). to Rule 8 According fo tha 
High Court Note (1) requires that. not 


only should. ff be recorded that the em- 


ployee’s efficiency was impaired but alad 
that it was not desirable to make a for 
mal charge of inefficiency against him 
and since the noting in question did nol 
state so it fell short of the requirement 
of the Rule and, therefore, the impugn~ 
ed notice-cum-order was liable to be 
struck down, Counsel for- the appellants 
have contended that’on both the aspects 
the High Court’s view is erroneous and 
unsustainable and we. find considerable 
force in the contention, 


6. In our view, the judgment of the 


High ‘Court clearly suffers from the two - 


infirmities which we will presently indi- 
cate, Rule 8 confers power upon the 
: State Government to retire a Govern- 
ment servant at any time after he. has 


a e. is. required: to retire 
‘while Nota (1). indicates. in-what circums 


a State of Maharashtra vi V, S, Naik 
is issued, In other words, whenever chal- . 
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stances. thé said power could .be exer 
cised by the: State ES Goven and if 
says that the- said power should be re« 
stricted to retirement of the employes 
“on public grounds, such as, impairment 
of. efficiency of a Government servant 


- against whom it is not desirable to make 
_a formal charge of inefficiency or a 


Government servant ceasing to be fully 
efficient but not to such a degree as to 
warrant his retirement on compassionate 
pension,” User of the expression “such 
as” which follows the expression “public 
grounds” clearly shows that the two 
categories of public ground are illustra- 
tive and not exhaustive, It is difficult to 

appreciate how in face of such languaga 
the High Court could take- the view 
{which has been expressed at not less 
than three places in the judgment) that 
the public grounds on which a Govern- 
ment servant may be retired under the 
Rule were restricted only to two cate- 


there was no other category in 
recourse to the power of compulsory re- 
tirement could be taken under this Rule, 
Similarly it is difficult to appreciate how 
the High Court has taken the view thaf 
where a Govt, servant is sought to ba 
retired for impairment of his efficiency 
under this Rule, an additional reason 
was required to be stated before passing 
the order of compulsory retirement, 
namely, that it. was not desirable to 
make a formal charge of inefficiency 
against him, Note (1) clearly stated that 
the exact reason should be recorded in 
‘writing in each case and in the instanf 
case the exact reason has been recorded 
in the noting made in the file concern- 
ing the respondent, namely, “for impair- 
ment of his efficiency in the work as- 


signed to him.” In other words, the im- 


pairment of efficiency of the respon- 
dent in the work assigned to him was 
the reason why he was sought to be 
compulsorily retired on public ground, 
Whether it was desirable or not to make 


_a formal charge of inefficiency 


agains? 
him cannot be said to be any additional 
reason required to be stated, It would 
merely be an opinion formed by tha 
authorities concerned that it was not de- 
‘sirable to level a formal charge of in- 
efficiency against him; the formation of 
such opinion was not the reason for di- 


that it. would: not be- desirable to level 


a charga. of inefficiency against him, so . 
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that the respondent could. earn his full 
pension which entitlement would have 
been thrown in jeopardy if an inquiry 
on a charge of inefficiency were to ba 
launched against him. In our view, 
therefore, the impugned notice-cum~- 
order dated 3rd October, 1975 compul- 
sorily retiring the respondent with effect 
from 10th of January, 1976 was in stric? 
and full compliance of Rule 8 Note (1) 
of the Revised. Pension Rules 1950, and 
the compulsory retirement of respon- 
dent cannot be struck down on this 
ground. : 
7. We have already stated that in tha 
view the High Court took on the main 
point descussed above, it did not deal 
with or discuss the other grounds on 
which the respondent sought to chal- 
‘lenge his compulsory retirement under 
the impugned notice-cum-order dated 


“8rd October, 1975, Since we reached a 


contrary conclusion in that point, we 
asked counsel whether the matter should 
be remanded or we should hear the 
other grounds of challenge and dispose 
of the matter finally and counsel for 
both the parties agreed to the latter 
course being followed. 


8. Out of the several other grounds on 
which the impugned  notice-cum-order 
dated 3rd October, 1975, was challenged 
by the respondent before the High Court, 
counsel for the respondent pressed only 
- one ground before us, namely, that the 
impugned notice-cum-order had been is 
sued mala fide and in that behalf took 
us through the entire material available 
on record, particularly the letter dated 
299th February 1973, addressed by the 
respondent to the Secretary, Industries 
and Labour Department Sachivalaya, 
Bombay complaining about the harass- 
ment meted out by Shri Shinde, the Re- 
gistrar of Firms to the employees of the 
office including the respondent and coun- 
sel urged that Shri Shinde was always 
acting against the interest of the re- 
spondent, had spoiled his confidential 
record on the basis of which the ulti- 
mate action of compulsorily retiring him 
was taken and as such the same, having 
been taken mala fide was liable to be 
struck down. It is impossible to accept 
this contention. for reasons we briefly 
indicate. May be, the respondent had 
some grievances . against Shri Shinde — 
we have not investigated whether they 
were-frivolous or justified but we pro- 
ceed on the assumption that he had justi- 
fiable grievances against Shri Shinde — 
but what about the ` dent's 
confidentials, prior to- Shri Shinde’s joins 
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ing as Registrar of Firms in Septem- 
ber, 19707 We have gone through his 


confidential reports from 1965-66 to 1989- -` 


YO and these are far from complimentary 
to him, The material on reccord. also 
shows that right from 1948, down to 
1974-75, there were adverse remarks 
made against him which were duly com- 
municated to him from time to time and 
in 1961, as a result of departmental en- 
quiry held against him and the finding 
recorded therein his increment was with- 
held for one year, The record shows. ne 
improvement but presistent deterioration 
in his efficiency. It was by reason of 
such record for several years that the 
impugned decision was taken, Further, 
the impugned action came to be sug- 
gested by Shri Palande, Industries Com- 
missioner and Director of Industries on 
an overall consideration of the respon- 
dent’s record and not by Shri Shinde 
and ultimately the State Government 
took the decision to retire the respon- 
dent under Rule 8 It is difficult to shift 
the mala fides, if any, of Shri Shinde and 
ascribe them to the Industries Commis- 
sioner against whom the respondent has 
no grievance whatever, This challenge, 
therefore, fails, : 


9. Since no other ground was urged, 
the appeal must be allowed. According= 
Iy, we allow the appeal, set aside ths 
judgment and order of the High Court 
and dismiss the respondent’s writ peti- 
tion, As regards costs, they will abide 
by the order made by this Court on 18th 
October 1979, at the time of granting 


special leav@, | . 
Appeal allowed, 
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2566-1963 D}- 20-2-1965 -= G, O. No. 
8976-All/V-68-1757/65 D/- 18-12-68 direc- 
tion (b) — Appointments in Provincial 
Medical Service I, before merger of that 
Service with junior service known as 
Provincial Medical Service H, through 
Public Service Commission to posts like- 
ly to be continned — Appointments are 
substantive appointments to temporary 
posts —— Appointees are entitled on mer- 
ger of the two services to be ranked m 
seniority list before persons subsequent- 
ly promoted from Provincial Medical 
Service II. (Constitution of India, Arti- 
ele 309, Proviso), 1977 Lab IC Nog 49 
(Ald), Reversed. 

Where certain persons were di- 
rectly appointed in the senior of 
the two medical services known as 
Provincial Medical Service I and 
Provincial Medical Service II before 
the merger of the two services, 
in a regular way and not merely on an 
ad hoc basis, ie, through the Public 
Service Commission, to the posts which 
were likely to continue according to the 
advertisement, the direct recruits must 
be deemed to have been appointed in-a 
substantive capacity to temporary posts, 
In this view, not much could be made of 
the fact that the appointment order did 
not mention that the persons were ap- 
pointed in a substantive capacity buf 
. what was said was that they were ap- 
‘ pointed on a temporary basis, Conse- 
quently, the direct appointees would be 
entitled to be ranked as senior to those 
who were subsequently promoted from 
the junior service, Le, Provincial Medi- 
cal Service II, to the Provincial Medical 
Service I in the seniority list prepared 
after merger of two services in accor- 
dance with Cl, (b) contained in G, O, is- 
sued in 1968. In such a case, ft could no? 
be said that the direction (b) was Invalid 
as being inconsistent with R. 18 of the 
1945 Rules because the 1945 Rules did 
not apply to the new service constituted 
in 1964 by the merger of two services, 
at its inception and they were made ap- 
plicable to the new Service only for a 
short while subsequently by virtue of the 
order dated 20th, February 1965, pariy 
on a provisional basis as the Governmen 
made it quite clear in that order teed 
that the 1945 Rules would apply ‘unless 
otherwrise ordered’ and thus had re- 
served the right to pass final orders re- 
garding seniority later, What was im- 
portant was that the G, O, of 1964, bring- 
ing about the merger was itself an order 
under Art, 309 and was binding on all 
incumbents, 1977 Lab IC NOC 49 (All}, 
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Reversed. (Paras 10, 12, 13, 16, 18, 25) 
Cases Referred: Chronological Paras 
(1978) 4 SCC 733: AIR 1976 SC 1961: 

1976 Lab IC 1210 . 12 
1958 SCR 828: AIR 1958 SC 36 10 
- Mr, G. L, Sanghi, Sr. Advocate (Mr. 
Manoj Swarup, Miss Lalita Kohli and 
Miss Indu Khindri, Advocates with him] 
(in C.A. No. 2869 of 1977) and Mr. L. N, 
Sinha, Attorney General, Mr, G. N. 
Dixit, Sr, Advocate (Mr, O. P, Rana,. 
Advocate with them) Gn C, A, No, 2870 
of 1977), for Appellants; Mr. S, P, Gupta, 
Sr. Advocate (Mr, Pramod Swarup, Ad- 
vocate with him) (for No. 12), in both 
the appeals and Mr, R, K, Jain, Advo- 
cate (for No, 13), in C, A No, 2870 of 
1977), for Respondents. 

FAZAL ALI, J.:—~ These two appeals 
by special leave are directed against a 
Sudgment dated January 31, 1977, of the 
Allahabad High Court by which the 
High Court accepted the writ petitions 
filed by the present respondents 1 to 12 
and quashed the order dated December 
31, 1971, of the Government of U. P, in 
Bo far as it related to ts num- 
bers 2 to 12 and 14 to 39 before the High 
Court, The High Court further directed 
the State to redetermine the seniority of 
the regular PMS II Officers and the tem- 
porary PMS I Officers in the light of the 
observations made and the findings given 
by the High Court, 

2. Against the order of the High Court 
two appeals have been filed to this Court 
~- one by the State of Uttar Pradesh 
(which is Civil Appeal No, 2870 of 1977) 
and the other by the appellants 1 to 8 
(Civil Appeal No. 2869 of 1977) who were 
respondents numbers 3 and 33 to 39 be- 
fore the High Court, For the purpose of 
brevity and to avoid confusion we would 
refer to respondents 1 to 12 before the 
High Court as the and re- 
spondents numbers 3 and 33 to 39 before 
the High Court as the ‘appellants’, . 


parties 

seniority in a new service which was 
created by an order of the Government 
dated November 2, 1964, Shorn of un- 
necessary details the broad facts which 
have given rise to the present appeals 
may be briefly summarised thus, 

In the State of U, P, prior to 1945, 
thera were two Medical Services consist- 
ing of Doctors serving in the State, The 
senior service was called the P, M, S. 
that is to say, the Provincial Medical Ser- 
vice, This service was a gazetted service 
carrying a higher scale of pay than the 
other service which was known as P, S, 


> 
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- vice with a lower scale of pay. It may 
also be noticed that so far as PMS was 
concerned, the incumbents of the posts 


in the Service were appointed by the. 


Governor whereas in the case of the 
PSMS, the employees were appointed by 
Director, Health Services. We have men- 
tioned these two facts because the nature 
of the Services, the scales of pay, the 
mode and manner of appointment of in- 


cumbents to the two Services would ba 


a very relevant factor in order to deter- 
mine whether or not the decision render- 
ed by the High Court was correct, On 
June 14, 1945, the Government of U, P, 
framed rules known as ‘The United Pro- 
vinces Medical Service (Men’s Branch) 
Rules 1945’ which were applicable to 


PMS only and contained definitions, the 


_ relevant parts of whom being covered by 
clauses (b), (f) and (h) may be extracted 
thus :— 

"3. (b) “Direct recruitment” means re- 
cruitment under rule 5 (1), 

(f) “member of the Service” means a 
person appointed in a substantive capa- 
city under the. provisions of these rules 
or of the rules in force previous to tha 
promulgation of these rules, to a post in 
-tbe cadre of the service, 

(h) “Subordinate Medical Service” 
means the Subordinate Medical Service 
(Men’s Branch) of the U, P.” 

4. Rule 5 provided that recuitment 
to the Service covered by the Rules 
(hereinafter referred to as the ‘Senior 
Service’) was to be made by two modes —= 

(i) by selection from among the per- 
sons who were eligible for - appointment 
to the Service under the provisions of 


the Rules whether or not they were al- . 


ready in the permanent service of tha 
Crown and — 

(ii) by promotion from the Subordi-~ 
nate Medical Service provided that the 
number of posts to be filled by. promo- 


tion was limited to 10 per cent of the ` 


‘total number of posts borne on the. per- 
manent cadre of the Service. 

Rule 9 provided that a candidate for 
appointment to the Senior Service must 
be between 22 and 32 years of age on the 
lst July of the year in which the re- 
cruitment was to be made. By a tice. 
` quent amendment it ‘was provided that 
in the case of scheduled caste candidates 


the age limit could be’ extended: by’ an- 


' other 5 years, and that Governor could 
in consultation with the Public: Service 
- Commission, ` -relax the upper-.age -limit . 
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M. S. (Provincial ‘ Subordinate “Medical - 
Service) which: was a non-gazatted ser . 


ee R candidate - 
or class of . candidates, Rule 10 . laid 
down the academic. qualifications for a 
candidate to be eligible for recruitment . 


-to the Senior Service, The relevant por- - 


tion of that Rule may be quoted thus z- 
"10. Academic qualificatidns : 
A candidate. for. recruitment to tha 

Service must — 


(b) possess .a foreign wuslidcation re 

the Medical Council of 

India if he does not hold a M, B. B.S. or 

an equivalenf degree of a University 
established by Iaw in India, 


A candidate who possesses pon gradu 
ate degree or diploma recognised by tha 
Medical Council of India in any branch 
of Medical Science shall, be given pre- 
ference in tbe matter of recruitment to 
the service”, 

Rule 12 provided that selection of can- 
didates for direct recruitment shall be 
made in consultation with the Publie 
Service Commission who, when: called 


upon to do was to invite applications 
cribed 


in the pres form. Rule 13 prescri~- 
bed the mode in which the imterview 
was to be held in respect of candidates 
who applied for recruitment to the Ser- 
vice, The relevant portion of that Rule. 


. may be extracted thus:— _ : 


"13, Interview (1) The Commission will 
scrutinise the applications received by 
them and require so many candidates 
qualified for appointment under these 
rules as seem to them desirable to ap- 
pear before them for interview at their 


‘own expense, 


(2) No candidate will be admitted to 
the interview unless he holds a certifi- 
cate of admission granted by the Com- 
mission, 

(3) The Commission shall draw up a 
list of such candidates as it considers 
suitable for appointment in order of pre- 


ference and shall forward it to the Gov- 


ernment, 
(4) Subject to the provisions of Rr. 6 


and 16 (2) the Governor shall appoint as 


vacancies occur the candidates who stand 


highest in order of preference in the list 


prepared by the Commission under sub- 


‘rule (8), provided that he is satisfied that 


they are duly qualified in other respects”, 
Rule 15 was the provision which requir 
ed the recruitment of candidates by proe — 
motion ‘and. may.:be:quoted thusa:== 
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vice, who have more than 14 years’ ser- 
vice and are less than 45 years of age 
on the ist of August of the year in which 
recruitment is to be made, shall be eli- 
gible for promotion to the Service, 

(2) The principle of selection shall be 
seniority subject to the exclusion of 
those who are not- fit for promotion, 

(3) The Inspector General shall re- 

. commend names of officers of the Sub- 
ordinate Medical Service who are eligi- 
ble and whom he considers suitable for 
promotion to the service on the basis of 
the record, of their work and, if neces- 
sary, interview, 
| (4) A preliminary selection from 
amongst the officers recommended by the 
Inspector General and other eligible per- 
sons shall be made by departmental se- 
lection committee consisting of the — 

(i) Secretary. to Government, United 


(ii) Inspector-General, 

(iii) Director of Public Health, U. P, » 

5. It would thus be seen that so far as 
promotion from the Subordinate Medical 
Service to the Senior Service was to ba 
made, this could be done on the recom- 
mendation of the Inspector-General 
which was to be endorsed by. a Selection 
Committee constituted under R, 15 a, 
quoted above. It was further provided 
under Rule 15 that the Selection Com- 
mittee after considering the relative 
merits of the candidates will submit lists 
. to the Government and Rule 15 (5) re- 


-@uired the Government to forward both © 


_ the lists to the Commission along with 

the necessary- papers. Sub-rule (8) of 
.Rule . 15 empowered the Governor to 
make the final selection after considering 

the. advice of the Commission, Rule 17 
‘which has been the subject matter of 
serious controversy between the 
may be extracted thus me 

“17, Appointing authority (1) Appoint= 

-ment -to the service shall be made by the 
‘Governor on the occurrence of substan- 
“tive vacancies, Appointment in vacanci- 
es to be filled by direct recruitment shall 
be made from the pérsons in- 
‘cluded in the lists prepared under 
“Rule 13 (3), Similarly appointments in 

“vacancies to be filled by promotion shall 

“be made from amongst the persons 

“selected under Rule 15 (6), 

‘ (2J The Governor may make appoint- 
ments in temporary or officiating vacan- 
‘cies from amongst persons who are eli- 
gible. for permanent appointment to the 
service’ under these tules’, >. 7 =o 


. State Of U; P, V, MAJS Siddiqui ` i 


"15, Recruitment -by ‘promotion -—— (19 - 
Officers- of the Subordinate Medical Sere - 


for promotion to the Senior 


+ 6..A perusal a: Rule I7 would: reveal. - 
that the- appointment was to be made to ' 


‘the Senior Service by the Gorvernor on 


the occurrence of substantive vacancies, 


Tt is also clear from this rule that ap- 


pointment in - vacancies to be filled by 


- direct recruitment would have to be 


made from amongst persons included in 
the lists prepared under Rule 13 (3) 
(supra) and appointment in other vacan- 


‘cies. to be filled by promotion under 


Rule 15 (6) alae Sub-rule (2) of R, 17 
empowered the Governor to make ap- 
pointments in epee esis or offictating 
vacancies from amongst persons who 


were eligible for permanent appoint- 


ments to the Service under these Rules, 
We might mention here that the combin~ 
ed effect of Rules 12, 13, 15 and 17 is 
that whereas in the case of direct recruit- | 
ment, the matter was to be considered 
by the Public Service Commission after 
advertising the vacancies, so far as re- 
cruitment to the service by promotion is 


concerned, a Selection Committee con- 


stituted under the Rules had to send the 
lists to the Commission, In a 3rd cate- 
gory of cases which were appointments 
made purely on a temporary or officiaf- 
ing basis there was no provision for re- 
ference either to a Selection Committee 
or to the Commission and such appoint- 
ments could be made by the Governor, 
This is rather important because while 
the High Court has laid very great em= 
phasis on the fact that appellants 1 to 8 
were appointed not in substantive vacan- 
cies but on a purely temporary basis, it 
cannot be contended by any show of 
force that the appointment of the appel- 
lants, who were admittedly direct 
recruits, could be made under Rule 19 (2). 
The admitted position is that the direct 
recruits applied to the Government in 
pursuance of an advertisment and they 
were appointed to senior service only 
after they were recommended by the 
Public Service Commission, The appoint- 
ment of the appellants, therefore, was 
not a -purely officiating, temporary or ad 
hoc appointment as contemplated by 
Rule 17 (2) (supra), We might also em- 
phasise the fact at this stage that it is 


undisputed - that the petitioners while be- 


ing members of PSMS had also applied 
Service 
sometime in the year 1963, but their 
cases were not recommended by the Se- 
lection Committee at all, We shall, how- 
ever; deal with this aspect of the matter 
at a later stage of this Judgment. Rule 18. 
is the provision which lays down the cri- 


..-terion-for determining seniority. and may. 
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be extracted thus, because the High 
a. has strongly relied on this pro- 
on:— 


"18, Seniority 

Seniority in the Service shall be deter- 
mined by the date of order of appoint- 
ment in a substantive vacancy, provided 
that if two or more candidates are ap- 
pointed on the same date their seniority 
shall be determined according to the 
order in which their names are men- 
tioned in the order of appointment”, 

7. According to this Rule, the yard- 
stick to determine the seniority appears 
to be the date of the order of appoint- 
-ment in a substantive vacancy. 
sheet-anchor of the. argument of 
the petitioners both in the High 
Court and in this Court has been 
that as the appellants were nof 
appointed in substantive’ vacancies 
they cannot claim seniority under 
Rule 18 whereas the petitioners having 
been promoted to the Senior Service 
from the PSMS and in more or less sub- 
stantive vacancies, they would be deem- 
ed to be senior to the appellants, The 
High Court, as already noticed, 


accepted. 
the case of the petitioners although the 


State of U, P. supported the case of the 
appellants and has also filed an appeal 
against the order of the High Court. 

8. Relevant part of Rule 19 which is 
also important may be extracted thus:—~ 

“19 Probation,’ Discharge, etc, (1) AHN 
persons whether recruited directly or by 
promotion, shall on their appointment in 
or against a substantive vacancy bes 
placed on probation for a period of ona 
year, provided that the Government may 
extend the period of probation in indi- 
vidual case, The previous officiating or 
temporary service in a post in the cadre 
of the Service shall count toward the 
period of probation”, 


R. 20 lays down the circumstances under 
which aperson appointed toa postin the 
Service on probation may be confirmed. 
According to this rule the incumbent can 
be confirmed if he has completed the 
period of his probation or any extended 
period and the Governor is satisfied that 
he is fit for prornotion, 


9. On the 14th of March 1946, two new 
Medical ‘Services were constituted, viz., 
(1) Provincial Medical Service Grade I, 
popularly known as 'PMS I’, in the scale 
ef Rs. 200-10-820-15-500, and (2) Pro- 
vincial Medical Service Grade IJ, known 
as PMS I, ing a scale of Rs. 120-4- 
160-8-200. It was decided that exist- 
ing members of PMS were to be absorb- 
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ed in PMS IT and further recruitment of 
medical graduates should be made to 
PMS II in orded to replace the PSMS. 
By Order No, 4534A/V-614/1949 dated 
July 24, 1951, the Government laid down 
that 50 per cent of the vacancies in PMS 
I were to be filled in by direct recruit- 
ment and 50 per cent by promofion, Un- 
fortunately, the principle for determina- 
tion of inter se seniority between direct 
recruits and the promotees in PMS I was 
not laid down at the time when the Gov- 
ernment Order was made, It appears 
that up to the year 1952, while five 


PMS II officers were promoted to PMS I - 


and four officers of merged States work- 
ing in PMS I were adjusted against the 
promotion quota in PMS I, 23 officers 
were appointed to PMS I by direct re- 
cruitment against substantive vacancies, 
Certain modifications were made by Gov- 
ernment Office Memorandum No, 1591/0 
B-50-1955, dated May 15, 1958, as modi- 
fied by another Government Office Me- 
morandum No, 4760/0 B-50-85 dated 
December 18, 1956, But these changes 
are not germane for the purpose of the 
present appeals. It appears, er, 
that in spite of the quota fixed by the 
order. dated 24-7-1951, no promotion 
from PMS II to PMS I could be made 
between the years 1952 to 1963, except 
on an ad hoc basis. This brings us to a 
very important date which forms the 
pivotal basis for the decision of the 
ponits in controversy and for the deter- 
mination of inter se seniority of the peti- 
tioners and the appellants, On July 14, 
1962, by virtue of an advertisement, the 
Public Service Commission invited ap- 
plications for recruitment to 56 Gazetted 
posts out of which 9 posts were per- 
manent and the rest were temporary but 
were likely to continue, The: relevant 
portion of the fdyernsemeng may be ex- 
tracted thus: 


“Applications are invited for the fol- 


_Jowing 56 Gazetted’ posts (a) For Medi- 


eine-8 (b}] For Surgery-8 te) For Ortho- 
paedics-5 (d) For E. N. T. Surgery-4 {e) 
For T. B.-7 (f) For Radiology-8 (g) 
Mental Specialist-3 (h) For Anaesthesia- 
Y3; 9 posts of (h) are permanent, rest 
are temporary but likely to continue 
{Advt. No. 671, Dept, Nos. R. B. 6) 
Qualifications - 

(i) M. B. B. S. degree from Lucknow 
or Agra University. 


Applicant should be EPN First 
twenty position . holders in order of 
merit from K. G. Medical College, Luck- 
now or S, N. Medical College, Agra or 


LETTET 


t 


1988 
must have any of the sabe ast 


qualifications’ approved by the Indian 
Medical Council, 
Desirable; Experience as Resident 


Officer or an Equivalent post..... 


10. It is not disputed that in pursuance 
of this advertisement, the appellants 
applied for direct recruitment to PMS I. 
and they were ultimately appointed on. 
a temporary basis sometime in June 
1963, but before the merger of the two 
Services (PMS I & PMS I) which came 
into existence on November 2, 1964.. One 
of the dominant questions to be deter- 
mined in this case is whether the appel- 
lants were appointed purely on a tem- 
porary basis or in a substantive capacity 
though against temporary posts, In our 
opinion, the High Court seems to hava 
laid undue stress on the fact that the 
appellants were appointed on a tempor- 
ary basis while overlooking the surround- 
ing circumstances and the terms of the 
advertisment and the rules, referred ta 
above, under which the appellants were 
appointed, We have already indicated 
that Rule 1¥ (2) was the only rule under 
which a temporary or an officiating 
appointment could be made by the Gov- 
ernor without reference to the Publie 
Service Commission, In the instant 
case, it ia not disputed ‘that the . appel~ 
lants were appointed after reference to 
and on the recommendations of the 
Public Service Commission, The appoint- 

ment of the appellants, therefore, would 
not fall under Rule 17 (2). What then 
is the nature of the appointments of tha 
appellants is the serious question to be 
decided. In our opinion, reading the 
advertisement and the manner and 
mode of the appointment of the appel- 
lants, it must be held that they were ap- 
pointed in a substantive capacity to tem- 
porary posts which according to the ad- 
vertisement were likely to continus, 
There does not appear to be any magical 
formula or special charm in the word 
‘substantive’, The mere use of the term 
"appointment in a temporary vacancy’ by 
ttself would not conclude the matter or 
lead to the irresistible inference that ths 
appointment was not made in a substan- 
Live capacity because even a substantive 
appointment could be made to a purely 
temporary cavancy. In order, therefore, 
to detere the nature of the appoint- 
ment, we have to look to the heart and 


the terms of appointment and other rele- 
vant factors, In the instant case, wa can- 
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not ignore the advertisement which forms| 
the pivotal basis of the direct recruit- 
ment in pursuance of which the appel- 
lants were appointed. Another circum- 
stance that supports our view is that the 
appellants were not appointed merely oni 
an ad hoc basis but through the Publie 
Service Cammission and in a regular 
way, Finally, the appellants were ap- 
pointed to PMS I which.was doubtless 
a superior service carrying a higher 
scale than PMS H of which the peti- 
tioners were members, The question as 
to what is a ‘substantive appointment’ is 
no longer res integra but was clearly ex- 
pounded in the case of Parshotam Lal 
Dhingra v, Union of India 1958 SCR 828 
where this Court made the following ob- 
servations s 

“The appointment of a Government 
servant to a permanent post may be sub~ 
stantive or on probation or on an officiat- 
ing basis, A substantive appointment to 
a permanent post in public service con- 
fers normally. on the servant so appoint- - 
ed a substantive right to the post.......... z 
Likewise an appointment to a tempo- 
rary post in a Government service may 
be substantive or on an officiating baai. 
Here also, in the absence of any special 
stipulation or any specific service rule, 
the servant so appointed acquires no 
tight to the post and his service can be 
terminated at any time except in one 
case, namely, when the appointment to 
a temporary post is for a definite 
The substantive appointment to a tem- 
porary post, under the rules used to give 
the servant so appointed certain benefits 
regarding pay and leave, but was other- 
wise on the same footing as appointment 
to a temporary post on probation or on 
an officiating basis.” 

11, It was contended by Mr. Gupta, 
learned counsel for the petitioners that 
according to the 1945 Rules, the appel- 
tants could not be said to have been ap- 
pointed in a substantive capacity because 
one of tha essential ingredients of auch 
an appointment was that they should 
have: been placed on probation for a 
period of one year, Reference was made 
in this ee to Rule 19, the rele- 
vant portion of which may be again 
quoted thus: 

“All persons whether recruited directly 
or by promotion, shall on their appoint- 
ment in or against a aig negate vacancy 
be placed on probation for a period of 
one year... 

12, It was submitted that there is 
nothing to show that tha appellanis were 


ae 
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. on -their appointment to the PMS 1. .as. the events following thereafter, Wa 


placed: on probation and, on the other. 


hand, the order of probation was 


passed . 
_. long . afterwards, ie, in 1970, which was. 
shortly before their confirmation, It does . 


~ appear that due to some oversight. on 
. the part ; ‘of the appointing authority or 
fo umstan 








wn from a lower service and even if 
they held a substantive post in such ser- 
vice, they cannot by virtue of promotion 
to the higher service after the appel- 
lants, claim seniority over the latter, The 
ers also cannot complain of any 
discrimination on the that Arti- 
, 14 or 16 of the Constitution was vio- 


senior to an employee who is promoted 
from a lower service to the higher ser- 
vice even though his appointment may 


vice, In the case of Kewal Krishan Bagga 

_|v. The Chairman, Railway Board, (1976) 
4 SCC 733, this Court observed as fol- 
lows 


O 
e 


"Tt was finally urged that clerks in the 


old establishment were wrongly accorded - 


seniority over godown keepers. in 
cadre of clerks in the Northern Rajlway 
in which both clerks and godown keep- 
ers were , assimilated. This argument 
overlooks. the basic consideration that 
clerks in the Amritsar godown while 
working under the Punjab Government 
‘were placed in a higher scale of pay 
than godown keepers.. The decision to 
treat clerks as senior to godown keepers 
was therefore not arbitrary or irrationaL 
In fact, some injustice done earlier to 
. clerks by fixing their inter se seniority 
with godown keepers in the new esta- 
blishment on the basis of their length of 
service in the respective cadres was later 
rectified by providing that clerks will be 
considered as senior to godown keepers.” 
13. In view of the circumstances 


- discussed 

to take ‘that not much 
can be made of the fact that 
‘the order appointing the appellants 
1-7 does not mention that they were ap- 
pointed in a substantive capacity and 
‘that what is said is that they were ap- 
pointed on a temporary basis. We shall 


consider this aspect more fully after we | 


have completed the history of the. ser- 
- pices and their ultimate merger as 


petitioners who were themselves. 


in view by 
2566/63 dated 2-11-1984 the Government? 


have been substantive in the lower ser- 


above, we are inclined 


well would. be. 


might however, that. Mr, M.- J, 


mention, 
Siddiqui (respondent No, 1 in. Civil -Aps 


peal No, 2870 of 1977) had filed a at 
Court 


tion in the High 


seniority and other matters but sien 
the petition could be heard the two ser-. 


the : vices were merged and the petition was 


‘altimately dismissed on S as ims - 


. fructuous, 


14, After making romot from 
the lower service to the higher servica, 
the Government finally decided to have 
one medical service and with this object 
Order No, U-1912-A-II/V- 


merged the two Services, namely, PMSI 
and PMS H with effect from 1-11-1964. 
The relevant portions of this Order may, 
be extracted thus +—~ 

“With a view to removing this shorf< 
age as also to making the service condi- 
tions more attractive, the Governor is 
pleased to order thaf instead of having 
two medical services, viz. PMS I and 
PMS II and a selection grade in PMS I, 
there shall be, with effect from Novem- 
ber 1, 1964, one service to be called Pra- 
deshik Medical : Service (Men/Women) 
carrying the scale of Rs, 
B-25-475~-EB-25-600-EB-25-700, ordinary 
grade, and Rs, 500-50-1000-EB-50-1200 


‘selection grade, and shall consist of tha 


Following :— 

fa) ae. Grade a P j 

fi) all existing posts of PMS Tī 

toth. "Men and Women) 

Gi all the existing posts of PMS 1 
(both Men and Women) , 

t Selection Grades 
ws per cent of the total number of 
permanent posts in the ordinary grade, 

2, The permanent and temporary posts 
in PMS I and PMS II cadres shall con- 
tinue to remain as such on their merger 
into PMS until the temporary posts are 
eubesduenty: ‘converted into permanent 
ones.” 

15. A perusal of. ‘this order manifestiy 
reveals: that the distinction between 
PMS I and PMS II was abolished and 
the two Services were constituted inta - 
one designated as  ‘Pradeshik Medical 
Service. (Men/Women)’ (hereinafter call- 
ed the ‘new Service’) which had twa 
grades (1) the ordinary grade: which was 
tn the range of Rs. 250-700 and (2) the 
selection grade which was in the range 
of Rs. 500-1200. It was further provided 
that 7'/2per cent of the total number -of 
permanent posts in the or seh grada 

reserved. for.. 


250-25-350- ` 


1986. 


grade, Para 2 of the order is rather im- 
portant as it appears to have kept alive, 
fo some F estent the the distinction between 
Ehe permanent and the tem 


Order is very eee rene Or ous: purpose 
and may be extracted thus: 


"4, Orders regarding fixation of the: 


. Inter se seniority of the existing PMS I 
and PMS I officers in thea PMS will 
issue separately.” 


16, It was rather unfortunate thal 
ese pas Ras erage date cole a 

the Government did not consider it exe 
pedient to lay down rules for fixing 
inter se seniority of the officers of tha 
two erstwhile services. It was, however, 
mentioned in para 4 that rules regarding 
fixation of the said seniority would issus 


‘separately, Another important aspect of . 


the matter which is germane to the 
issues arising in these appeals is that 
gr the right to fix inter se seniority 

of the members of the two Services was 
reserved, there is no provision ‘in the 
order which either applies or continues 
the Rules of 1945 even in respect of the 
inter se seniority of members of each 
merging Service, It was, therefore, 
rightly contended by the appellants that 
in the absence of any such provision in 
the order which was also passed under 
Article 309 of the Constitution and was 
therefore of a statutory character or, af 
any rate, had a statutory flavour, the 
Rules of 1945 could not be applied to 
the situation obtaining after 31-10-1964, 
Subsequent orders passed by the Gov- 
ernment throw some light on this poing, 
‘As the Government was not in a position 
to lay down the Rules for fixation of 
inter sa seniority immediately after the 
constitution of the new Service, by way, 
of a stop-gap arrangement, the Govern- 
ment passed order No. 20661-AII/V-~2566- 
1963 dated February 20, 1965, the rele- 
Moai portions of which may be extracted 

UR ga 

Sir a 


Sir, 

In 1 of G, O. No, U-1312-A~ 
Ti/V-2566/1963 dated November 2, 1974 
on the subject mentioned above- I am 
directed to say that in supergession of 
‘ali previous orders on the subject the 
Governor has ‘been Pleased to. order as 
follows ; 


(1) The U, P, Medical Service (Men's 
Branch} Rules, -1945 shali apply to 
‘new, PMS unless . otherwise ordered, 


1980 S, C/¥0.: WH: G—104:. 
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porary posts. 
in PMS I and PMS TI. Para 4 of tha 


` Medical Service (Men's Branch) . 


to the — “In supersession 
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shall be the Governor, . 

(3) Disciplinary proceedings agains? 
‘the officers of the. PMS will be drawn 
at Secretariat level, as in tha case of 


other gazetted officers, 


@2e@eee x(x. 88980840 


- (5) The following will. be cen for 


appointment to PMS, 

(a) Medical graduate(s) of all Univer- 
sities in India recognised by the Indian 
Medical Council, | 

(b) Medical graduates who hold tha 
M. B, B. §. degree of Lucknow Univer- 
sity, provided they have served in house 


appointment for a term of nine months . 


o a Sees hospital before they offer 
for- appointment, 
8, The number of 

porary posts in PMS I and I (Men and 
Women) as on the afternoon of Octo- 
ber 31, 1964 may please be reported tö 
Government immediately so that ths 
atrength of PMS cadre on November 1, 


i964 may be fixed, Seniority lists of tha - 


Officers (Men & Women) in PMS I and I 


also kindly be furnished at once in > 


duplicafa:'as in the attached pro forma,” 

17. It is therefore, . manifest that 
during the interregnum, that is to say, 
1-11-1984 to 20-2-1965, the Rules of 1945 
were inapplicable so far as the new Ser- 
vice was concerned, It was for the first 


time on the 20th February, 1965 that by 


the order, extracted above, the U. P, 
Rules, 
1945 were made. applicable to the new 


Service and that too on a purely pro-[ 
until fresh Rules were] - 
framed by the Government for deter- 


visional. basis 
mining the inter se seniority of the offi- 
cers concerned, The 'words ‘unless other- 
wise ordered’ clearly show thaf the ap- 
plication of the 1945 Rules was purely 
provisional and was to remain in force 


unless fresh rules were made, Another 


cruitment, qualifications, ete, which is 


‘not very relevant for our purpose, Ulti- 


mately, a final order laying down the 
principles on the basis of which ths 
inter se seniority of the members of the 
two Services was to be determined in 


the new Service were laid down, This 


order was by virtue of G. Q 
No. 3976 ‘A-II/V-68- 1757/65 dated 18-12- 
1968, which. may be extracted thus) 

of. G. O. No. 1004-A- 


mA 
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above subject, I am directed to say that 
the Governor has been pleased to order 
that the inter se seniority of the officers 
of the merged cadre known as PMS 
should be arranged in the following or- 
der :— 

(a) permanent PMS I officers in order 
of their seniority already determined by 
Government followed by, | 
= (b) officers appointed/promoted to 
PMS I on permanent or temporary basis 
prior to the merger of PMS I and 
PMS II in the regular manner in consula 
tation with the Lok Sewa Ayog in order 
of their seniority determined by Govern~ 
ment, followed: by, 


(c) officers of PMS II in order of their 
seniority in the PMS II cadre prior to 
the merger of PMS I and PMS H, 
Note: If a PMS II officer was officiat- 
ing in PMS I but he has not been ap- 
proved for promotion/appointment to 
PMS I by the Lok Sewa Ayog, he shalt 
' rank in the PMS in accordance with a 
seniority in PMS IL 

2 I am to request that a seniority 
list of PMS officers may please be pre- 
pared on the lines indicated above and 
it may be sent to Government for their 
approval as early as possible,” 

18. It was in consonance with these 
directions that the Government fixed che 
seniority of appellants 1 to ¥ and peti- 
tioners 1 to.12. So far as the appellants 
were concerned, they clearly fell within 
the ambit of direction (b) which provid- 
ed for officers appointed to PMS I either 
on a permanent or temporary basis prior 


- to the merger in a regular manner in 


consultation with the Lok Sewa Ayog 
(Public Service Commission) in order of 
their seniority. It may be pertinent to 
note here that direction (b) does not 
speak of any substantive appointmen# 
whatsoever but equates the officers ap- 
pointed to PMS I on permanent or tem- 
porary basis prior to merger. In other 
words, what the direction contemplates 
is that- any officer appointed to a post 
whether permanent or temporary in 
PMS I which was the Senior Service 
prior to merger, would rank after 
merger above those officers who were 
drawn from PMS I. That the appellanta 
fulfilled all the conditions mentioned in 
direction (b) is not disputed but the con- 
stitutionality of that direction was chal- 
lenged before the High Court on the 
ground that it was inconsistent with 
Rule 18 of the 1945 Rules. This conten- 
tion found favour with the High Court 
which held that direction (b) was in- 


~ 
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valid as inconsistent with thel 


Rules of 1945, In coming to this finding, 


the High Court appears to have over- 


looked the fact that the 1945 Rules did] - 
not apply to the new Service at its in- 


ception and that they were made appli- 
cable to the new Service only for a 
short while by virtue of the order dated 
20th February, 1965, purely on a provi- 
sional basis as the Government. made it 
quite clear in that order itself that the 
1845 Rules will apply ‘unless otherwise 
ordered’ and thus had reserved the right 
fo pass final orders regarding seniority 
later which was done in 1968, In these 
circumstances, therefore, the order of 
the High Court suffers from ‘two infirmi- 


- Hes — 


(i) thaf there was no real or apparent 
inconsistency between Rule 18 of the 
1945 Rules and the 1968 directions, 


(il) that initially the 1945 Rules ceased 
to apply fo the new Service but were 
made applicable thereto only for a 
short while by way of a stop-gap ar- 
rangement in 1965, 


19. The High Court appears fo have 
interpreted the directions of 1968 com- 
pletely out of context. On the other 
hand, we feel that those directions seek 
to strike a just balance between the offi- 
ta of the erstwhiJe Services after they 

merged into the new Service, We 
shall immediately show that having re- 
gard to the exigencies of the situation 
created by the merger, no other mode 
of seniority, which was just and fair, 
could be evolved for the new Service. 

20. By a notification dated July 3, 
1970 issued under Article 309 of the Con- 
stitution, the Governor made certain 
amendments in the 1945 Rules tncluding 
Rule 25 which related fo recruitment to 
the posts of Civil Surgeons and other 
PMS selection grade posts, The amend- 
ed rule may be extracted thus :+— 

. "Part IX — Promotion to the post of 
Civil Surgeon and other PMS — Selec — 
tion grade posts. 


Rule 25 (ij) -— Recruitment to the posts 
of Civil Surgeons and other PMS selection 
grade posts, borne on the cadre. of the 
Service, shall be made by promotion on 
the basis of seniority subject to rejec- 
tion of the unfit from among the mem- 
bers of the Service who held the 
M. B. B. S. or higher degree and who 
have rendered not less than 10 years’ 
service. 

21. Under this rule, the promotion to 
the selection grade of the new Service 
was to be made purely on the basis of 
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seniority subject to rejection of the un- 
fit from among the members of the Ser- 
‘vice or those who had rendered service 
for less than ten years, The petitioners 
appear to have put forward their claim 
to seniority as being above the appel- 
fants in order to earn the selection grade 
before the appellants on the ground that 
Ehey had been appointed in a substantive 
capacity, though in a lower service, prior 
to the appointments of the appellants to 
the higher service. Thereafter, it appears 
that the Government, after considering 
the representations received from the 
former officers of PMS and in consulta- 
tion with the Public Service Commis- 
sion, more or less endorsed the princi- 
ples laid down for fixation of. seniority 
in the. 1968 order and directed in an or- 
der dated 18-12-1971 that the - seniority 
should be fixed’ on the following princi- 
ples :— 

"(k) Keeping in view the balance in 
the seniority list among the appointment 
by direct recruitment up to 1951 and the 
promotee officers. 19 promotee officers 
RA a a a 

e. 


(kh) In the list of the officers by pro- 
motion and direct recruitment, Ratio of 
1:1 may be kept in the seniority list in 
both the categories of the officers from 
the 20th post, Le. 20th post to the pro- 
motee officer and 2ist post may be given 


to officer by direct recruitment. This will 


continue until the batch of direct re- 


cruits up to 1963. Thereafter the remain= 


ing promotee officers of batch 1963 may 
be placed all together in the seniority. 
list. Thereafter, the direct recruits of 


batch 1964 may be placed in the seni-. 


arity list together, 

(g) The officers selected. for permanent 
posts in a year may be placed over the 
officers selected for temporary posts in 
the same year, 

(gh) -Five officers of the reserve list by 
the direct recruitment of the year 195% 
who were appointed temporarily in 1952 
and whose permanent appointment was 
approved by the Commission in 1958 
may be placed below in the list of the 
officers by direct recruitment in 1959 
batch. ; 

Note: .1, The lists of the officers by di- 
rect recruitment and by promotion will 
contain only the names who were ap- 
pointed. temporary and permanent in 


PMS (I) with the approval of the Public. 
Commission, 


- Service 
2. In accordance with the aforesaid 
principles ‘G’ tha names of tha officers 
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. will be placed in the list by direct re- 
cruitment after approval by the Com- 
mission for regular appointment. 

3. The names of the officers will be 
placed in the list of promotee officers 
in order of the determined seniority in 
accordance with the above mentioned 
principles ‘G’ vide notification No. 2780 


K/5/247/57 dated the 13th June, 1963.” 


22, It was in consequence of these 
directions that the Government by vir- 
tue of the order impugned fixed tha 
seniority of the members of the new 
Service, placing the appellants above the 
petitioners and awarding to them tha 
selection grade prior to the petitioners, 

23. Thus, in short, the heart of tha 
matter is whether the order of 1968 as 
confirmed by the Order dated 18-12-1971 
was in any way inconsistent with Rr. 17 
and 18 of the 1945 Rules so as to nullify 
the mode of seniority adopted by the 
Government and the promotion to ths 
selection grade made by it under the 
impugned order. In our opinion, the 
following propositions emerge from the 
history of the new Service and the fore- 
going discussion :— 

(1) To begin. with, the. Rules of 1945| 
had absolutely no application to the new: 
Service. These Rules applied to the old 
PMS I Service only and, therefore, to 


‘a situation completely different from 


that which prevailed after the merger of 
the two Services on 1-11-1964. -As the 
Government order merging the two Ser- 


` vices was also an order passed under 


Article 309 of the Constitution, it had 
statutory force and was binding on all 
the officers of the new Service. 


(2) At the time when the 1964 order 
was passed the Government deliberately 
did not frame any rules in order to de- 
fermine the inter se seniority of the 
members of the new Service. but re- 
served the right to do so, 

(3) It was under the order dated Feb- 
ruary 20, 1965 that for the first time the 
Rules of 1945 were applied to the new 
Service and that too “unless otherwise 
ordered” ie, purely on a provisional 
basis, The order of 1968 laid down the 
apes a for fixing seniority and, being 

ry order, superseded all the 
Rules in question including Rules 17 and 
18 of the 1945 Rules, It was further con- 
firmed by the order dated 18-12-1971. 

24. We, therefore, find ourselves un- 
able to agree with the view taken by 
the High Court that direction (b) of the 
1968 order should be struck down as be- 


ing inconsistent with Rule 18 of the 1945 
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. 25. We might further point out that 

having regard to the 
and PMS II if Rule 18 of the 1945 Rules 
were applied to the parties and the 1968 
order ignored, the resultant effect would 
be that equals and unequals would ba 
treated similarly which would amount 
to a direct infraction of Articles 14 and 
46 of the Constitution. In order to illu- 
strate our point we give below a chart 


sets of officers, namely, 
the appellants and the petitioners: 
(For chart see below) 

26. Having regard to these factors, it 
is obvious that the appellants and the 
petitioners were not similarly situate 
and if the petitioners were put above 
the appellants in the matter of senior- 
ity, it would have resulted in a gross 
and wholly unreasonable discrimination 
by making junior officers senior to su- 
perior officers. 

27. A number of authorities were 
eited before us on the question of the 
(Contd. on colmn, 2) 

APPELLANTS 

“I, Appellants were direct recruits 

to PMS I, appointed in a substantive 

capacity in a regular manner on the ` 
recommendation of the Public Ser- 
vice Commission though to tempora- 
ry posta, 


2, The appellants were admittedly 
appointed by the Governor to a. 
higher Service, viz, PMS I carrying 
a higher scale of pay with better 


prospects and higher responsibilities, 


3. At the time of appointment to 
the selection grade the appellants 
‘had put in the requisite experience 
of more than eight years in PMS I 
Ee palates for promotion to the selec- 


tion grade, | cone he 
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of PMS I. 


principles of seniority but they. are not 
at all applicable to the peculiar facts of 
the present cases which have special fea- 


tures of their own and we have there- ` -: 


fore not considered it necessary to deal 
with those authorities, 


28. As regards the case “of appaiiani 
No. 8, Dr, Sudhir Gupta, it stands:on:an -- 
altogether different footing which ‘is. ` 
even higher than those of appellants B. - 
to 7. To begin with this appellant was `. 
recruited directly to PMS I from PMS II 
through the Public Service Commission 
on 13-7-1959. He actually joined tha 
PMS I Service on 11-11-1959, He passed 
M. B..B, S. in 1954 and was among tha 
first ten candidates, In 1956, he obtain- 
ed Child Health Diploma. — Thus, in alf 
respects the case of appellant No, 8 is 
exactly similar to that of the other ap~ 
pellants with this difference that he was 


appointed to PMS I about five years bẹ- ` 


fore the PMS II was merged into PMS I 
and therefore the petitioners could 
claim seniority over him, 


PETITIONERS 


$. The Petitioners’ cases were sen’ 
for consideration by the Selection . 
Committee in June, 1963 but they 
were not considered fit for selection 
vide the relevant. extracts below 
from the Affidavit of Mukund Swa- 
rup Srivastava, Upper Division As- 
sistant, Medical Section, U, P, Civil 
Secretariat t 


®All the petitioners who were eligi- 
ble for promotion were considered 
for promotion by the Public Service 
Commission and the Departmental 
Selection. Committee in the manner 
cribed, vide. office memorandum 
Gated May 15, 1956 as modified by 
office memorandum dated Decem- 
-ber 18, 1956. The cases of the peti- 


toners were not recommended | 


_ the Selection Committee for promo- 


tion to Provincial Medical Service: I, 
(Emphasis ours) 
2. The Petitioners belonged to 
PMS II which was a subordinate 
Service with a lower scale, their ap- 
pointing authority being the Direc- 
tor, Medical Service and not the 
Governor. 

3. The petitioners did not put in 
the requisite experience in PMS I 
for promoo io ele grade, 


ALB. 
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. 29. Thus,. on a careful consideration 
of all the circumstances of this case, we 
are clearly of the opinion that the High 


committed an error of law in- 


quashing the order of the. Government 
dated 31-12-1971 and directing it. to re- 
fix the seniority of the parties. Accord- 
ingly, Appeals Nos. 2869 and 2870 of 
1977 are allowed and the orders passed 
by the High Court are set aside, The 
order of the Government dated Decem- 
ber 31, 1971 is hereby restored, In the 
circumstances of the case, there will be 


no order as to costs, 
Appeals allowed, 
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(From: Patna)" 
8 MURTAZA FAZAL ALI AND 
A. D, KOSHAL, JJ, 

Civil Appeal No, 1105 of 1970, DF 
34-2-1980. 

Nirod Baran Banerjee, Appellant v, 
Dy. Commissioner of 
spondent, 

Constitution of India, Art. 133 — New 
plea — Question whether or not there 
was an agreement which fulfilled the re- 
quirements of Art, 299 — Cannot be al- 
lowed to be raised for the first time in 
Supreme Court and High Court also 
ought not to have entertained it at the 
stage of application for granting a certi- 
ficate of fitness for leave to appeal, 
(Civil P. C. (1908), O. 6, R. 8 and O. 8, 
R. 2). 

It is well settled that no evidence can 
be looked into by the Court for which 
there is no foundation in the pleadings. 

(Para 6) 

In the instant case, the appellant con= 
tented himself by relying on the resolu- 
tion by the Government, treated it as a 


valid arbitration agreement and never. 
raised the question that the said resolu- | 


tion was hit by Article 299 of the Con- 
stitution. of India, On the other. hand, 
the appellant fully participated in the 
arbitration proceedings and having taken 
the benefit of-a decision by the Board 
in his favour made a complete somer- 
sault only when the decision went 
against him, by taking the ee un- 


1968 (Pat). 
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rE 





Hazaribagh, Re. 


. ment in 


- totalled to a sum of Rs. 20,281.67. 
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Court when the appeal was heard on 


merits but only for the first time in the - 
application which he gave for granting 
leave to appeal to the Supreme Court, 
In these circumstances it is manifest that 
if the appellant had raised the plea be« 
fore the Trial Court that the arbitration 
agreement was not in consonance with 
Article 299, the respondent may have. 
been in a position to rebut the plea by 
producing evidence and circumstances to 
show that an agreement for arbitration 
was authenticated in the form required 
by Article 299 of the Constitution. In 


_view of the provisions of Order VI R. 8 
and order VIII, Rule 2 of Civil P. C, the 


appellant would be debarred from rais- 
ing the point for the first time before 
the Supreme Court or even before the 
High Court. The appellant cannot there- 
fore be allowed to raise the plea for the 
first time in the Supreme Court and the 
High Court also ought not to have enter- 
tained it at the stage of the application 
for a certificate of fitness to be granted. 
for leave to appeal to the Supreme Court, 
AIR 1954 SC 165, Foal. (Case law dis- 
cussed), (Para 6) 
Cases Referred : Chronological Paras 
(1978) 1 SCR 375: ATR 1977 SC 2149 4 
(1968) 3 SCR 214: ATR 1968 SC 1218 3 
(1966) 2 SCR 68: AIR 1966 SC 580 4 
(1964) 3 SCR 164: AIR 1963 SC 1685 4 
(1962) 1 Supp SCR 876: AIR 1962 ae 
779 S 
1954 SCR 958: AIR. 1954 SC 165 5 
Dr. Y. S. Chitale, Sr. Advocate (M/s. 
K. N. Choubey and B. P. Singh, Advo- 
cates with him), for Appellant; Mr. Lal 
Narain Simha, Att. Genl (Mr. S. Ne 
Jha, Advocate with him), for Respon- `. 
dent. | aa 


FAZAL ALI, J.:— This appeal by 
certificate is directed against a judgment 
of the Patna High Court dated 13-5-1968 
dismissing the appeal filed by the appel- 
lant before the High Court. 

' 2. The-case arose out of land acqui- 
sition. proceedings- taken by the Govern- 
of the land in dispute — 
which comprised 84:31 acres. On 21-9 
1960, the Collector by his award allowed 
a compensation of Rs. 9666.35 which 
along with solatium and other carea 
appellant claimed Rs; 2,80,000/- as the 
market value of the land acquired, On 


Additional Sub-Judge nor in -the High 11-10-1960, a reference was made to the 
-SMisc, Appeal No, 178 of 1963, D/- 13-5- 


District Judge under Section 18 of the 
Land Acquisition Act. Before the District 


. Judge could take .up the proceedings for 


hearing, the matter was agreed by the 
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parties, to be referred to a Board of 
Arbitrators consisting of three persons of 
whom one was appointed by the appel- 
iant, Accordingly, a joint petition for 
. referring the case to the arbitrator was 
made on 19-12-1961 andon thenext day, 
dated 20-12-1961 the case was referred 
for arbitration to the board. On 22-5- 
1962, the Board gave an award confirms 
ing the compensation given by the Col- 
lector. Having thus lost his case before 
the Board, the appellant moved the 
District Court for setting aside the 
award. His application was dismissed by 
the Additional Sub-Judge to whom the 
case was transferred in the meantime 
and: hence an appeal was filed by him 


before the High Court which was alsa 
- dismissed, 


Thereafter the appellant ap- 
proached the High Court for granting a 
certificate of fitness for appeal to this 
Court and it was at that stage that for 
the -first time he: raised the point that 
the arbitration agreement was not in ac- 
cordance with the provisions of Art. 299 
of the Constitution and that thus thera 
being no Arbitration agreement in the 
eye of law, the award was invalid and 
‘4iable to be set aside. The High Court 
“appears to have been impressed by the 
point raised before it and granted leave 
. as prayed.for, Hence this appeal before 

8. Dr. Y. S. Chitale, learned counsel 
appearing for the appellant sub- 
mitted that on the admitted . facts 
there was no ate arbitration 


agreement, that the resolution ` of 
the Government. incorporating the 
agreement of both the parties 


_ that the matter be referred to the Board 


of Arbitrators would be deemed to. be 
the arbitration agreement, thatthe re- 
solution not having been authenticated 


in’ accordance with the ` provisions of. 


. Article 299 of the Constitution of India 
was invalid and that therefore the award 
which followed it would also be invalid. 


-. In support of his argument the learned 


counsel relied on a decision of this Courf 
in. the case of Mulamchand v. State of 
Madhya Pradesh (1963-3 SCR 214 at 221} 
where this Court while considering the 
scope and the ambit of Article 299 ob- 
served as follows :— 


‘It was held by this Court that the 
provisions of Section 175 (8) were man- 
‘datory and the contracts were therefore 
void and not binding on the Union of 
India which were not liable for damages 
for breach of the contracts. The same 


principles was reiterated by this Courf 
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ALR, 
in a later case — State of. West Bengal 


v, M/s; B, K, Mondal and Sons, (1962) 1 - 
Supp SCR 876. The principle is that tha 


provision of Section 175 (3) of the Gov- . 


ernment of India Act, 1935 or the cor- 
responding provisions of Article 299 (1) 
of the Constitution of India are manda- 
tory in character and the contravention 
of these provisions nullifies the contracts ` 
and makes them void. There is no ques- ` 
tion of estoppel or ratification of such ` 


a case,” 


4.. It was argued by. Dr. Chitale that 
in view of the ‘constitutional provisions 
of Article 299, this Court held that tha 
agreement was - void, . and that there 
eould be no estoppel against a statute or ~ 
constitutional provisions, To the same 
effect are the decisions in (1966) 2 SCR 
63 at p 70 and (1978) I SCR 375 af 
p. 381, Greaf reliance was placed by the 
counsel’ for the appellant on the deci- | 
sion of this Court in (1964) 3 SCR 164 
at 172 which was also a case of an arbi- 
fration agreement, 


5. The Attorney General while repel- 
ling the arguments of the appellant sub- 
mitted that there can be no dispute with 
the propositions laid down by this Court 
regarding the interpretation of Art. 299 
of the Constitution of India but that tha 
question whether or not there was an 
agreement which fulfilled the require- — 
ments of Article 299 is not a pure ques- 
tion of law but is a question which de- 
pends on investigation of- facts. He ad- 
ded that as the appellant did not plead 
this point either before the Trial Court 
or before the High Court when the ap- 
peal was heard on merits the appellant 
cannot be allowed to raise it for the first 
time either in this Court or in his ap- 
plication given before the High Court 
for granting a certificate‘ of fitness, If 
was argued by the Attorney General 
that if the point had been pleaded af 
the initial stage, the respondent might 
have been in a position to show that an 

ent conforming to the provisions 
of Art. 299 of the Constitution of India 
existed. We are of the opinion that the 
contention raised by the Attorney Gene- 
ral is sound and must prevail. In the 
ease of Kalyanpur Lime Works Ltd. v. 
State of Bihar (1954 SCR 958 at 969), a 
similar situation arose and this Court re- 
fused to entertain the point relating to 
the applicability of Section 30 of the 
Government of India Act 1915 which 
corresponds to Article 289 of the Con- 
stitution or Section 175 (3) of the Gov- 
ernment of India Act, on the ground 
that the party concerned did not raise 
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_the same in their pleadings, In this con- 
nection this Court observed as a 
lows :~= 

‘The first which arises in 


this connection is whether the contract 


was-to be executed by a formal docu- 


ment or whether it could be spelt out 


‘from the correspondence in which the 


negotiations were carried on by the par- 
ties. We do not think it necessary to go 
into this question, for assuming that a 
formal document was necessary, the plea 
of Section 30, it is to be noted, was not 
raised in the pleadings. Objection is 
taken on behalf of the appellant that the 
point not having been raised in the writ- 
ten statement, it was not incumbent 
upon the plaintiff to show that the con- 
tract was executed according to the pro« 
visions of Section 30, before it could be 
specifically enforced and reliance was 
placed upon the provisions of Order VI, 
Rule 8, and Order VIII, Rule 2 of the 
Civil Procedure Code,” 


6. This Court pointed out that in 
view of the provisions of Order VI, R. 8 
and Order VII, Rule 2 of the Code of 
Civil Procedure, the appellant would ba 
debarred from raising the point for the 
first time before this Court or even be- 
fore the High Court. The facts of the 
present case appear to be on all fours 
with facts of the case in the decision 
cited above. In the instant case also, tha 
appellant contented himself by relying 
on the resolution by the Government, 
treated it as a valid arbitration agree- 
ment and never raised the question that 
the said resolution was hit by Art. 299 
of the Constitution of India, On ths 
other hand, the appellant fully parti- 
cipated in the arbitration ga 
and having taken the benefit of a deci- 
sion by the Board in his favour made a 
complete somersault only when the de- 
cision went against him, by taking the 
plea now under examination, which 
doubtless required investigation of facts, 
Even that plea too he took neither be- 
fore the Additional Sub-Judge nor in the 
High Court when the appeal was heard 
on merits but only for the first time in 
the application which he gave for grant- 
ing leave to appeal to this Court. In 
these circumstances it is manifest that 
if the appellant had ii. the plea be- 
Tore the Trial Court that the arbitration 
agreement was not in consonance with 
Article 2989 of the Constitution of India, 


the respondent may have been in a posis 


tion to rebut the plea by adage a evi- 
dence and circumstances that 
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an agreement for bina was authen- 
ticated in the form required by Art. 299 
of the Constitution, It is well settled 
that no evidence can be looked inta by 
the Court for which there is no founda- 
tion in the pleadings. We cannot there- 
fore allow the appellant to raise the plea 
for the first time in this Court and the 
High Court also ought not to have en- 
tertained it at the stage of the applica- 
tion for a certificate of fitness to be 
granted for leave to appeal to this Court, 
No other point was pleaded before us, 
7. The appeal fails and is accordingly 
dismissed. In the circumstances of this 
case however, there will be no order as 


to costs, 
Appeal dismissed, 


AIR 1986 SUPREME COURT 1111 
(From: Bombay)* 
R. S. SARKARIA AND 

O. CHINNAPPA REDDY, JJ.. 

Criminal Appeal No, 335 of 1974, 
D/- 4-3-1980. 

State of Maharashtra, ‘Appellant v. 
Mohd. Yakub and others, Respondents. 

Penal Code (1860), See. 511 — Offence 
of attempting to smuggle silver out of 
India — Contravention of provisions of 
Customs Act and Foreign Exchange Re- 
gulation Act — “Attempt? — Meaning of. 
Cr. A. No. 113 of 1972, D/- 1-11-1973 
(Bom) Reversed. (Customs Act (1962), 
Sec. 135 (2); Foreign Exchange Regula- 
tion Act (1947), Ss. 12 (1), 23 (1)). 


On receiving some secret information 
that Silver would be transported in a 
Seep and a Truck'the Officers kept a 
watch and when during midnight they 
wera sighted they followed them. The 
two vehicles halted near a bridge at a 
Creek. Some small and heavy bundles 
were removed from the Truck and were 
kept on the ground. The Customs Officers 
surrounded them. At the same time, the 
sound of the Engine of a machanised sea- 
craft from the side of the creek was 
heard by the Officers. There were num- 
ber of silver ingots lying under saw-dust 
bags in the Truck. The Trial Court con- 
victed the accused for attempting to 
smuggle silver out of India in contraven- 
tion of the Customis Act and the Foreign 


"Criminal Appeal No, (113 of 1972, 
D/- 1-11-1973 (Bom), 


“(The Judgments are printed in the order 
in which they are given in the certifi- 
ed copy. —Ed.) 
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Exchange Regulation Act. The Sessions 
Court in appeal acquitted the accused on 
the ground that the facts proved by the 
prosecution: fell short of establishing thaé 
the accused had ‘attempted’ to export 
silver in contravention of the law, 
because the facts proved, showed no 
more than that the accused had only 
made ‘preparations’ for bringing this sil- 
ver to the creek and “had not yet com- 
mitted any act amounting to a direct 
movement towards the commission of the 
offence”. In his view until. silver was put 
in' the boat for the purpose of taking out 
- of the country with intent to export if, 
the matter would be merely in the stage 
of ‘preparation’ falling short of an ‘at- 
tempt’ to export it. Since ‘preparation’ 
to commit the offence of exporting silver 
was not punishable under the Customs 
Act, he acquitted the accused. Appeal 
against acquittal was dismissed a tha 
High Court, 


Held, that the accused had committed 
' thé offence of attempting to export sil- 
ver out of India by sea in contravention 
of law. Cr. A. No, 113 of 1972, DJ- 1-11- 
1973 (Bom) Reversed. : (Para 15} 

Per Sarkaria, J.:— What constitutes an 
"sattempt” is a mixed question of law and 
fact, depending largely on the circum- 
stances of the particular case, “Attempt” 
defles a precise. and exact definition, 
Broadly speaking all. crimes which con- 
sist of the commission of affirmative acts 
are preceded by some covert or overt con- 
duct which may be divided into three 
stages, The first stage exists when the 
culprit first. entertains the idea or inten- 
tion to commit an offence. In the second 
stage, he makes preparations to commit 
tt. The third stage is reached when the 
‘culprit takes deliberate overt steps to 
commit the offence. Such overt act or 
step in order to be ‘criminal’ need not be 
the penultimate act towards the commis- 
sion of the offence. It is sufficient Lf such 
act or acts were deliberately done, and 
manifest a clear intention to commit the 
offence aimed, being reasonably proxi- 
mate to the consummation of the offence, 
ATR 1961 SC 1698, Foll. (Para 13) 

Per Chinnappa Reddy, J.:— In order 
Eo constitute ‘an attempt’, first, there 


must be an intention to commit a parti- 


cular offence, second, some, act must have 
been done which would necessarily have 
to be done towards the commission of the 
offence, and, third, such act must be 
‘proximate’ to the intended result. The 
measure of proximity is not in relation to 
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time and action but fn relation to in~ 
tention, In other words, the act must re- 
veal, with reasonable certainty, in cons 
junction with other facts. and circum- 
stances and not. necessarily in isolation, 


~ an intention, as distinguished from a mera 


-or object, to commit the parti- 
cular offence, though the act by itself 
may be merely suggestive or indicativa 
of such intention, but, that if must be, 
that is, it must be indicative or sugges- 
tive of the intention. In the instance casa 


. the fact that the truck was driven upto a 


lonely creek from where the silver could 


. be transferred into a sea-faring vessel 


was suggestive or indicative though not 
conclusive, that the accused wanted to ex- 
port the silver, It might have been 
open to the accused to plead that-the sil- 
ver was not to be exported but only to 
be transported in the course on inter- 
coastal trade. But, the circumstances that 
all this was done in a clandestine fashion, 
at dead of night. revealed, with reason-~ | 
able certainty, the intention of the accus- 
ed that the silver was to be exported. 
(Para 31) 
Cases Referred : Chronological Paras 


. (1977) 2 All ER 909: (1977).3 WLR 143, — 


Director of Public Prosecutions v, 
Stonehouse 24 
1975 AC 476: (1974) 2 WLR 1, Haughton 
v. Smith 26 
(1969) 2 SCR 663: AIR 1970 SC 713: 1970- 
30 f 


Cri LJ 750 
(1968) 1 QB 366: (1967) 3 WLR 135, 
Davey v. Lee 22, 23, 24, 26 - 
(1962) 2 SCR 241: ATR 1961 SC 1698: 1962 
(2) Cri LJ 822 13, 29 


(1952) 2 All ER 306, Gardner v Akeroyd 
2t 
(1884) Dears CC 515: 24 LJMC 158, Reg 
v. Eagleton 20, 21, 26 
M/s. O. P. Rana and M, N. Shroff, Ad- 
vocates, for E Mr. V.N. Ganpule 
and Mr. V, B. Joshi, Advocates, for Re- 
spondents. 
SARKARIA, J.:— This appeal by spe- 
clal leave preferred by the State of Maha- 
rashtra, is directed against a judgment, 
dated November 1, 1973, of the Bombay 
High Court. 


2. Mohd. Yakub respondent 1, Shaikh 
Jamadar Mithubhai respondent 2, and. 
Issak Hasanali Shaikh respondent 3, were 
tried in the court of the Judicial Magis- 
trate First Class, Bassein, Bombay, in 
respect of three sets of offences punish- 
able under Section 135 read with Seco — 
tion 135 (2) of the Customs Act, 1962. The 
first charga was the violation of Sec- 
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ions 12. {1),..23. (1) and 23 (d) of the. 
Foreign Exchange Regulation Act, 1947, 
the second was violation of Exports 
(Control). Order No. 1 of 1968 E. T. G 
. Gated March 8, 1968: and the third was 


the contravention of the provisions of 
‘Sections 7, 8, 33 and 34 of the Customs 


‘Act, 1962, They were also charged for vio-~ . 
Order 


ation of the Exports (Control) 
No. 1/68 E. T, C. dated March 8, 1968 
issued under Sections 3 and 4 of the Im- 
ports and Exports (Control) Act; 1947 
punishable under Section 5 of the said 
Act. The gist of the charges was that 
the respondents attempted to smuggle ouf 
of India 43 silver. ingots, weighing 


1312.410 kgs., worth about Rs. 8 lakhs, in. 


violation of the Foreign Exchange Regu- 
Tation Act, the Imports & Exports (Con- 
Erol) Act, 1947, and the Customs Act. 
‘3. The facts of the case were as fol- 
tows: l . 


On receiving some secret information 
that silver would be transported in Jeep 
No. MRC 9930 and Truck No. BMS-796 
from Bombay to a coastal place near 
Bassein, Shri .Wagh, Superintendent of 
Central! Excise, along with Inspector 
Dharap and the staff proceeded in two 
vehicles to keep a watch on the night of 
September 14, 1968 at . Shirsat Naka on 
the National Highway No. 8, Bombay 
City. At about mid-night, the -aforesaid 


feep was seen coming from Bombay fol~. 


fowed by a truck. These two § vehicles 
were proceeding towards Bassein, The 
officers followed the truck and the jeep 
which, after travelling some distance 
from Shirsat Naka, came to a fork in the 
road and thereafter instead of taking the 
road leading to Bassein, proceeded on the 
new National Highway leading to Kaman 
village and Ghodbunder creek Ultimate- 
ly, the jeep and truck halted near a bridge 
at Kaman creek whereafter the accused 
removed some small and heavy bundles 
from the truck and placed them aside on 
the ground, The Customs Officers rushed 
to the spot and accosted the persons pre- 
. sent there. At the same . time, the sound 
of the engine of a mechanised sea-craft 
‘ from the side of the ‘creek was heard by 
the officers. The officers surrounded the 
vehicles and found four silver ingots near 
the foot-path JIeading to the creek. Re- 
spondent I was the driver and the sole 
occupant of the Jeep, while the other two 


respondenfs were the driver asd cleaner . 
of the truck. The officers sent for Kana . 


-and Sathe, both residents of- Bhassein. In . 


their presence, . respondent 1 was ques-. 
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tioned. about his. - Sa He falsely. 
gave his name and address as Mohamed . 
Sayyed Ibrahim residing at 
Kamathipura. From the personal search 
of respondent 1; a pistol, knife and cur- 
rency notes of Rs.. 2,133/- were found, 
Fifteen silver ingots concealed in a shawl 
were found in the rear side of the jeep 
and twenty-four silver ingots were found 
Tying under saw-dust bags in the truck, 
The truck and the jeep together with the 
accused-respondents and the silver ingots 


‘were taken to Shirsat Naka where a 


detailed panchanama was drawn up, Re- - 
spondent 1 had no licence for keeping a 
Consequently, the matter was re- 
ported to Police Station Bassein, for pro- 
secuting the respondent under the Arms 
Act. 

4, The respondents and the vehicles 
and the silver ingots were taken to Bom- 
bay on Sept. 15, 1968. The statements of 
the respondents under S.. 108 of the Cus- 
foms Act were recorded by the Shri Wagh, 
Superintendent of Central Excise. The 
Collector, Central Excise, by his order 
dated May 28, 1969, confiscated the sil- 
ver ingots. After obtaining the requisite 
sanction, the Assistant Collector, Central 
Excise made a complaint against all the 
three accused in the court of the Judicial 
Magistrate, Bassein, for trial in i of 
the aforesaid offences. 

5. The plea of the accused was of 
plain denial of the prosecution case. They 


‘stated that they were not aware of the al- 


feged silver and that they had just been 
employed for carrying the jeep and the 
fruck to another destination. They alleg- 
ed that they were driven to the creek by 
the police. 

6. The trial Magistrate convicted the 
accused of . the aforesaid offences and 
sentenced accused 1 to two years’ rigor- 
ous. imprisonment and a fine of Rupees 
2,000/- and, in default, to suffer further 
six months’ rigorous imprisonment, 
Accused 2 and 3 were to 
suffer six months’ rigorous imprison- 


“ment and to pay a fine of Rs. 500/- and, 
In default, to suffer two months’ rigorous 


imprisonment. | | 
7. The accused preferred three appeals 


fn the Court of the Additional Sessions 


Judge, Thana, who, by his common judg- 
ment dated September 30, 1973, allowed 
the appeals and acquitted them on the 


‘ground that the facts proved by the pro- 


secution fell short of establishing that the 
accused had ‘attempted’ to export silver 


in contravention of the law, because the 
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facts. proved showed no more -than that 
the accused had only made ‘preparations’ 
for bringing this silver to the creek and 
"had not yet committed any act amount- 
ing to a direct movement towards the 
commission of the offence”, In his view, 
until silver was put in the boat for the 
purpose of taking out of the country 
with intent to export it, the matter would 


be merely in the stage of ‘preparation’. 


falling short of an ‘attempt’ to export it 


Since ‘preparation’ to commit the offence 


of exporting silver was not punishable 


' under the Customs Act, he acquitted tha 


accused. | 
8, Against this acquittal, the State of 
Maharashtra carried an appeal to ths 


High Court, which, by its Judgement dated 
November 1, 1978, dismissed the appeal 
and upheld the acquittal of the accused- 
respondents. Hence, this appeal. 

9. In the instant case, the trial court 
and the Sessions Judge concurrently held 
that the following circumstances had 
been established by the prosecution: 

. (a) The officers (Shri Wagh and party) 
had received definite information that sil- 
ver would be carried in a truck and a 
jeep from Bombay to Bassein for éxport- 
ing from the country and for this pur- 
pose they kept a watch at Shirsat Naka 
and then followed the jeep and the truck 
at some distance. 


(b). Accused.1 was driving the {feep, 
while accused 2 was driving the truck and 
accused 3 was cleaner on it. | | 

(c) Fifteen silver ingots were found 
concealed in the jeep and 24 silver ingots 
were found hidden in the truck. 

(d) The jeep and the truck were parked 
near the Kaman creek from where they 
could be easily loaded in some sea-craft. 

(e) Four silver ingots from the vehicle 
had been actually unloaded and were 
found lying by the side of the road near 


` the foot-path leading to the sea. 


(f) On being questioned, accused 8 
gave his false name and address. 

(g) The. accused were not dealers in 
silver. 

16. The trial Magistrate further held 
that just when the officers surrounded 
these vehicles and caught the accused, 
the sound of the engine of a mechanised 
vesse] was heard from the creek. The 
first appellate court did not discount this 
fact, but held that this circumstance did 
not have any probative value. 


11. The question, therefore, is, whether 


from the facts and circumstances, enu- 


merated above, it could be inferred -be 
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yond réasonable doubt that the respon- 
dents had attempted to export the silver - 
m contravention of law from India ? K 


12. At the outset, if may be noted thaB - 


the Evidence Act does not insist on abso- 
Iute proof for the simple reason that 
perfect proof in this imperfect world is 
seldom fo be found. That is why. under 
Section 3 of the Evidence Act, a fact is 
said to be ‘proved’ when, after consider- 
ing the matters before it, the Court either 
believes it to exist, or considers its ex- 
istence so probable that a prudent man 
ought, under the circumstances of the 
particular case, to act upon the supposi- 
tion that it exists. This definition of ‘proof 
does not draw any distinction between 
circumstantial and other evidence. Thus, 
if the circumstances listed above establish 
such a high degree of probability that a 
prudent man ought to. act on the supposi- 
tion that the appellant was attempting 
fo export silver from India in contraven- 
tion of the law, that will be sufficient 
proof of that fact in issue. 

13. Well then, what is an “attempt”? 
Kenny in his ‘Outlines of Criminal Law” 
defined “attempt” to commit a crime as 
the “Iast proximate act which a person 
does towards the commission of an of- 
fence, the consummation of the offence 
being hindered by circumstances beyond 
his controL” This definition is too narrow. 
What constitutes an “attempt” is a mixed 


‘question of law and fact, ‘depending 


largely on the circumstances of the parti- 
cular case. “Attempt” defies a precise and 
exact definition. Broadly speaking, all 
crimes which consist of the commission of 
affirmative acts are preceded by some 
covert or overt conduct which may be 
divided into three stages. The first stage 
exists when the culprit first entertains the 
idea or intention to commit an offence. In 
the second stage, he makes preparations 
to commit tt. The third stage is reached! — 
when the culprit takes deliberate overt 
steps to commit the offence, Such overt 
act or step in order to be ‘criminal’ need 
not be the’ penultimate act towards the 
commission of the offence. It ıs sufficient 
if such act or acts were deliberately done, 
and manifest a clear intention to commit 
the offence aimed, being reasonably pro- 
ximate to the consummation of the of- 
fence. As pointed out in Abhayanand 
Mishra v. State’of Bihar, (1962) 2 SCR 
241 there fs a distinction between ‘pre- 
paration’ and-‘attempt’?. Attempt begins 
where preparation ends. In sum, a person 
commits the offence of “attempt to com- 
mit a particular offence” when (i) he in- 
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tends fo commit- that. particular offence} 
. land (ii) he, having made preparations and 
with the intention to commit the offence, 
does an- act towards its commission 
such an act need not be the penultimate 
act towards the commission of that offence 
but must be an act- during the course ue 


committing that offence , 

14. Now, let us apply the above princi- 
ples to the facts of the case in hand, 
- The intention of the accused to export 
silver from India by sea was clear from 
the circumstances enumerated above, They 
were taking the silver ingots concealed 
in the two vehicles under cover of dark- 
ness. They had reached close to the sea- 
shore and had started unloading the sil- 
ver there near a creek from which the 
sound of the engine of a sea-craft was 
also heard. Beyond the stage of prepara- 
tion, most of the steps necessary in the 
course of export by sea, had been taken, 
The only step that remained to be taken 
towards the. export of the silver was to 
load it on a sea-craft for moving out of 
the territorial waters of India. But for 
the intervention of the officers of law, 
the unlawful export of silver would have 
been consummated, The clandestine dis- 
appearance of the. sea-craft when the 
officers intercepted and rounded up the 
vehicles and the accused at.the creek, re- 
inforces the inference that the . accused 
had deliberately attempted to export sil- 
ver by sea in contravention of law, 


15. It is important fo bear in mind thal 
the penal provisions with which we are 
concerned have been enacted to suppress 
‘the evil of smuggling precious metal out 
of India. Smuggling is an anti-social acti- 
vity which adversely affects the public 
revenues, the earning of foreign exchanga, 
the financfal.stability and the economy of 
the country. A narrow . interpretation of 
the word “attempt” therefore, in these 
‘penal provisions which will impair their 
efficacy as instruments for combating this 
baneful activity has to be eschewed. 
These provisions should be construed in 
a manner which would suppress the mis- 
chief, promote their object, prevent their 
subtle evasion and - foti their artful cir- 






the contraband goods 
deliberately to the piace of embarkation, 
such act or acts being reasonably proxi- 
mate to the completion of tha unlawful 
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facts and circumstances established by 
the prosecution, unerringly pointed to the 
conċlusion, that the accused had com- 


‘mitted the offence of attempting to ex- 


port silver out of India by sea, in contra- 
vention of law... 

16. For reasons aforesaid, we are of 
opinion that the High Court was in error 


in holding that the circumstances esta- 


blished by the prosecution fell short of 
constituting the offence of an ‘attempt’ to 
export unlawfully, silver out of India. 
We, therefore, allow this appeal, set aside 
the acquittal of the accused-respondents 
and convict them under Section 135 (a) 
of the Customs Act, 1962 read with Sec- 
tion 5 of the Imports and Export Con- 
trol Act, 1947 and the Order issued there- 
under, and sentence them as under: 
_ Accused-respondent 1, Mohd, Yakub is 
sentenced to suffer one year’s rigorous 
imprisonment with a fine of Rs. 2,000/- 
and, In default, to suffer six months’ fur- 
ther rigorous imprisonment. Accused re- 
spondents 2 and 3, namely, Shaikh Jama- 
dar Mithubhai and Issak Hasanali Shaikh 
are each sentenced to six months’. rigor- 
ous Imprisonment with a fiine of Rupees 
500/- and, in default to suffer two months’ - 
further rigorous imprisonment, | 
CHINNAPPA REDDY, J.: 1%. I 
concur in the conclusion of my brother 
Sarkaria, J. in whose judgment the rele- 
vant facts have been set out with clarity 
and particularity. I wish to add a few 
Paragraphs on the nature of the actus 
reus to’ be proved on a charge of an 
attempt to commit an offence, 


18. The question is what is the 


difference between preparation and per- 


petration ? 

19. An attempt to define ‘attempt’ has 
to be a frustrating exercise, Nonetheless 
a search to discover the characteristics of 
an attempt, if not an apt definition of 
attempt, has to be made, 

26. In England Parke B described tha 
characteristics of an ‘attempt’ in Reg v. 
Eagleton, 1854 Dears CC 515 as follows :— 
_ “the mere intention to commit a mis- 
demeanour fs not criminal, Some act is 
required, and we do not think that all 


‘acts towards committing a misdemeanour 


indictable, Acts remotely leading to- 
wards the commission of the offence, 
are not to be considered as attempts to 
commit but acts tmmediately connect- 


21. The dictum of Parke B is consider- 
ed as locus classicus on the subject and 
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the test ‘of ‘proximity’ suggested by iB 
has been accepted and applied.by English 
Courts, though with occasional buf 
audible murmur about the difficulty in 
determining whether an act is immediate 
or remote. Vide, Lord Goddard, C. J. in 
Gardner v. Akeroyd, (1962) 2 All ER 306, 
+... it is sometimes difficult to deter- 
mine whether an act is immediately or 
remotely connected with the crime of 
which it is alleged to be an attempt”. 
Parke B, himself appeared to have 
thought that the last possible act be- 
fore the achievement of the end constitut- 
ed the attempt. This was indicated by 
him in the very case of Reg. v. Eagleton 
where he further observed: 


rere and if, in this case ......... any 


further step on the part of the defenden 


bad been necessary to obtain payment 
S aee we should have thought that the 
obtaining credit would not have 
been sufficiently proximate to the obtain- 
ing the money. But, on the statement in 
this case, no other act on the part of the 
defendant would have been required. T 
was the last act, depending on himself 
towards the payment of the money, and 
therefore it ought to be considered as 
an attempt”. 
As a general principle the test of ‘the Tast 
possible act before the achievernent of 
the end’ would be entirely unacceptable, 
If that principle be correct, a person who 
thas cocked his gun at another and is 
about: to pull the trigger but is prevented 
from doing so by the intervention of 
some one or something cannot be con- 
victed of attempt to murder. 

22, Another popular formulation of 


Seeeeeeceee 


-what constitutes ‘attemp?’ is that of Ste-- 


phen in his Digest of the Criminal Law 
where he said: 

“An attempt to commit a crime is an 
act done with intent to commit tha? 
crime and forming part of a series of acts, 
which would constitute its - actual com- 
mission if it were not interrupted. The 
‘point at which such a series of acts begins 
cannot be defined: but depends upon the 
circumstances of each particular case”. 

- While the first sentence is an attempt at 
defining “attempt’, the second sentence is 
a confession of inability to define. The 
attempt at definition fails precisely at the 
point where it should be ‘helpful. See the 
observations of Parker C. J. in Davey v. 


Lee, (1968) 1 QB 366 and Prof. Glanville . 


Williams in his essay on ‘Police Control 
of Intending” oe m 1955 Criminal 


‘Law Review. 
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23. Another attempt. af definition was . 
made by Professor Turner in (1934) 5- 
Cambridge Law Journal 230, and this 
was substantially reproduced in Arch- 
bold’s Criminal Pleading, Evidence and 
Practice (36th Edn). Archbold’s reproduc 


tion was quoted with- approval in Davey 


v.:Lee and was as follows: 

Toasters the actus reus necessary to con- 
stitute an attempt is complete if the 
prisoner does an act which is a step to- 


‘wards the commission of a specific crime, 


which is immediately and not merely 
remotely connected with the commis- 
sion of tt, and the doing of which can- 
not reasonably be regarded as having any 
other purpose than the commission of the 
specific crime”, 


24. We must at once say That it was 
not noticed in Archbold’s (36th Edn.) nor 
was if brought to the notice of the Divi- 
sional Court which decided Devey v. Lee 
that Prof. Turner was himself not satis- 
fied with the definition ` propounded by 
him and felt compelled fo modify it. as 
he thought that to require that the act 
could not reasonably be regarded as 
having any other purpose than the com- 
mission of the specific crime went too 
far and it should be sufficient 
to show prima facie, the offender’s 
Intention to commit the crime which he 
is charged with attempting”. 


25. Editing 12th Edition of Russet 
on Crime and 18th Edition of Kenny’s 
Outlines of Criminal Law, Professor Tur- 
ner explained his modified definition as 
follows : 

“Tt is therefore suggested that practical 
test for the actus reus in attempt is that 
the prosecution must prove that the steps 
taken by the accused must have reached 
the point when they themselves clearly 
indicate what was the end towards which 
they were directed. In other words the 
steps taken must themselves be sufficient 
to show, prima facie, the offender’s in- 
tention to commit the crime which he is 
charged with attempting. That there may 


‘be abundant other evidence to establish 


his mens’ rea (such asa confession) ts 
irrelevant to the question of whether he 
had done enough to constitute the actus 
reus”’.* . | 

We must say here that we are unable to 
see any justification for excluding evidence 


aliunde on the question of mens rea in 


considering what constitutes the actus 


*Russel on Crime (12th Edn.) Edited by. 
. Prof; Turner, p 18 . 
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- reus. That would be | placing the actus sion of that offence but must be an act 


` reus In too narrow a pigeon-hole, - 
26. In Haughten v. Smith, 1975 AC 476 


at p. 492. Hailsham L. C. quoted Parke B. ` 


from the ` Eagleton case and Lord Par- 
_ker, C. J. from Devey v. Lee and pro- 
ceeded to mention three propositions as 
emerging from the two definitions: 

"(1) There is a distinction between the 
{intention to commit a crime and an at- 
tempt to commit it ....:. (2) in addition to 
the intention, or mens rea, there must be 


an overt act of such a kind that it is m=. 


tended to form and does form part of a 
series of acts which would constitute 
the actual commission of the offence if 
it were not interrupted ......... (3) The act 
relied on as constituting the attempt must 
not be an act merely preparatory fo 
commit the completed offence, but must 
bear a relationship to the completion of 
the offence referred to in Reg. v. Eagle- 


ton, as being ‘proximate’ to the comple- 


tion of the offence in Devey v. Lee, (1968) 
1 QB 366, 370. as being ‘immediately 
and not merely remotely connected’ with 
the completed offence...... id 

27. In Director of Public Prosecutions v, 
Stonehouse, . (1977) 2 All ER 909, Lord 
Diplock and Viscount Dilhorne, appeared 
to accept the ‘proximity’ test of Parke B, 
while Lord Edmund-Davies accepted the 
statement of Lord Hailsharn as to what 
were the true ingredients of a cri- 
minal attempt. Whatever test was appli- 
ed, it was held that the facts clearly dis- 
closed an attempt in that case. 


l 28. In India, while attempts to commit i 
certain specifed offences have themselves 


been made specific offences (e. g. 307, 308 
Indian _ Penal Code ete.), an attempt 
to commit an offence punishable under the 
.Penal Code, generally, is dealt with under 
- Section 511 Indian Penal Code. But the 
expression ‘attempt’ has not been defined 
anywhere.. 

29. In Abhayanand Mishra v. The 
State of Bihar, (1962) 2 SCR 241 at p. 253. 
- Raghubar Dayal and Subba Rao, JJ., dis- 
approved of the test of ‘last act which if 
un-interrupted and successful would con- 


stitute a criminal offence’ and summaris-: 


ed their views as follows: 

. “A person commits the offence of 
‘attempt to commit a particular offence 
when (i) he intends to commit that parti- 
cular offence: and (ii) he, having made 
‘preparations and with the intention to 
commit the offence, does an act towards 


its commission: such an act need not be 


`. the penultimate: act: towards the commis- 


fab, 


. tion to time -and. action but in relation 


during the course of committing that of- 
fence”, , 


30. In Malkiat Singh v. State of Pun- 
(1969) 2 SCA 663 at p. 667, a truck 
which was carrying paddy, was stopped 
at Samalkha 32: miles from Delhi and 
about 15 miles from the Delhi-Punjab 
boundary. The question was whether the 
accused were attempting to export paddy 
from Punjab to Delhi. It was held that on 
the facts of the case, the offence of at- 
tempt had not been = committed. Rama- 


. swamy, J., observed: 


“The test for determining whether the 
act of the appellants constituted an 
attempt or preparation is whether the 
overt acts already done are such that if 
the offender changes his mind and does 
not proceed further in its progress, the 
acts already done would be completely 
harmless. In the present case it is quite 
possible that the appellants may have 
been warned that they had no licence to 
carry the. paddy and they may have 
changed their mind at any place between 
Samalkha Barrier and the Delhi-Punjab 
boundary and not have proceeded further . 
in their journey”. 

We think that the test propounded by 
the first sentence should be understood 
with reference to the facts of the case. 
The offence alleged to. be contemplated 
was so far removed from completion in 
that case that the offender had yet ample’. 
time and opportunity to change his mind 


-and proceed no further, his earlier acts 


being completely . harmless. That was 
what the Court meant, and the reference 
to ‘the appellants’ in the sentence where 
the test is propounded makes it clear that 
the test is propounded with reference to 
the particular facts of the -case and not — 
as a general rule. Otherwise, În every 
case where an accused is interrupted af 
the Tast minute from completing the of-- 
fence, he may always say that when he 
was interrupted he was about fo change 
his mind. 

31. Let me now state the result of the 
search and research: In order to con- 
stitute ‘an attempt’ first, there must 
an intention to commit a particular of- 
fence, second, some act must 
been done which would necessaril 
have to be done towards the commission 
of the offence, and, third, such act must 
be proximate’ to the intended result. 
measure of proximity is not in rela- 











intention. In other words, the act must 
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eal, with reasonable certainty, in con- 
unction with other facts and circum- 
stances and not necessarily in isolation 
an intention, as distinguished from a 
mere desire or object, .to 
commit the particular offence, though the 
act by itself may be merely suggestive or 
indicative of such intention, but that it 
jmust be, that is, it must be indicative or 
suggestive of the intention. For instance, 
in the instant case, had the truck been 
stopped and searched at the very com- 
mencement of the journey or 

























or were preparing for the 
commission of the offence. It could be 


suggest or indicate that the intention 
was to export silver, The fact that the 
. ck was driven up toa lonely creek 

from where the silver could be transferr- 
into a sea-faring vessel was suggestive 

indicative, though not conclusive, 
that the .accused -wanted to export the 
silver, It might have been open fo the ac- 
cused to plead that the silver was not fo 
be exported but only to be transported in 
the course of inter-coastal trade. But, the 
circumstance that all this was'done In a 
clandestine fashion, at dead of night, re- 
vealed, with reasonable certainty, the in- 
tention of the .accused that the silver was 
be exported. 


- B2, In the cagule Tassos when eode 
proposed by Sarkaria, J. ` 
l Appeal allowed. 
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S. MURTAZA FAZAL ALI AND 
i A. D. KOSHAL, JJ. 

Civil Appeal No. 1098 òf 1971, D} 28-3- 
1980. 

Himalaya Tiles and Marble (P.) Ltd., 
Appellant. v. Francis Victor Coutinho 
Ydead) by LR’s., Respondents. 

(A) Land Acquisition Act (1894), Sec- 
fion 18 — ‘Person interested’ — who is 
-— Acquisition.of land for, company — 
Company to pay compensation ‘under 
agreement — It is. an ‘interested person’. 
‘AIR 1971 Bom 341, Reversed. AIR 1938 
Cal 669 and AIR 1867 Orissa 150, 
Overruled. ; 
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' The definition of a ‘person interested’ 
given in Section 18 is an inclusive defini- . 


tion ~ and must be liberally construed 
so as fo embrace all persons who may be 
directly or indirectly interested either in 


p 
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the title to the land or in the quantum of ` 


compensation. Thus the definition of tper- 
son interested’ in Section 18 must be con- 
strued so as to include a body, local 
authority, or a company for whose bene- 
fit the land is acquired and who fs bound 
under .an agreement to pay the compensa- 


aĵ tion. This view accords.with the princi- 


ples of equity, justice and good conscience, 
AIR 1971 Bom 341, Reversed, AIR 1939 
Cal 669 and AIR 1967 Orissa 180, Overrul- 
ed. . (Para 7) 

(B) Land Acquisition (Amendment) Act 


© {31 of 1962), S. 7 — Applicability — Ac- 


quisition of land for company — Govern- 
ment failing to take possession of entire 
land acquired before acquisition was 
declared invalid — Sec. 7 would ‘not cure 
invalidity in acquisition. ATR 1964 SC 
1230, Foll. ' (Para 21) 
Cases Referred : Chronological Paras 
AIR 1972 Pun] & Har 59 9 
(1968) 1 SCR 362: AIR 1968 SC 366 8 


(1967) 1 Mad LJ.329 o Rn 
AIR 1967 Orissa 180 12 
f1964) 6 SCR 784 : AIR 1964 SC 1230 
5. 14 

1962 Supp (2} SCR 149: AIR 1962 SC 764: 
1962 All LJ 362. -. 4 14 
‘AYR 1939 Cal 669 =: 19 


Dr. Y. 8. Chitale, and Mr. P. G. 


Gokhale, Sr. Advocates (Mr. B. R. Agar- 


wala, Advocate with them), for Appel- 
lant; Mr. V..S. Desai, Sr. Advocate (Mrs. 
Urmila Sirur, Advocate with him),. for 
Respondent Nos. 2 & 3: Ex-Parte, for Re- 
spondent Nos. 4 & B. 


FAZAL ALI, J.:— This appeal by spe- 
cial leave is directed against a Judgment 
dated November 3, 1970.of the Bombay 
High Court dismissing the Letters Patent 
Appeal’ filed by the appellant against a 
decision. of a single Judge allowing a 
writ petition filed by the first respon- 
dent. 

2. The facts of the case lie within a 
narrow compass and máy be briefly 
summarised as follows: 

The appellant was a private company 
which was carrying on the. business of 
manufacture and sale of artificial marbles 
and tiles and other accessories at village 
Majas Mogra, Jogeshwari, East Bombay. 
The company was spread over about 10 
acres of land. Sometime in 1957 or 1958 
the company moved the Government for 
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acquiring additional'land for purposes of 
the company. Accordingly, on the ‘7th 


January 1958, the Government issued a. 
notification under Section 4 of the Land - 


Acquisition Act, 1894 (hereinafter referr- 
ed to as the ‘Act’) which was followed: by 
a separate notice by the Land Acquisition 


Officer acquiring the land in dispute. This - 


was followed by another notification 
under Section 6 of the Act which was 
served on the respondent on the 25th 
January 1980. In pursuance of these noti- 
fications the acquisition proceedings went 
on which culminated in an award made 
under Section 12 of the Act on Apri 11, 
1881, which was published in the State 
Gazette on April 18; 1961. On December 
11, 1981, a letter was written on behalf 
of the Government informing the owner 
of the acquired land that possession 
would be taken on or about the 12th of 
January 1962. The purpose of the acquisi- 
tion, as mentioned in the notification, was 
‘public purpo for which the land is 
needed for Himalayan Tiles & Marbie 
{Pvt.) Ltd’ The first respondent in the 
writ petition filed in the High Court be- 
. fore a single Judge prayed that the en- 
tire land acquisition proceedings should 
be quashed because the Iand was not ac- 
quired for any public purpose as contem- 
plated by Section 4 of the Act. It was 
contended before the 
the. Government was not competent 
fo acquire the land for purposes of a pri- 
vate company which could not be said to 
be a public purpose under Sec. 4 of the 
Act. The plea taken by the first respon- 


dent found favour with the single Judge ` 


who allowed the writ petition and quash- 
ed the land acquisition proceedings along 
with the notifications mentioned above, 


3. Thereafter, the appellant filed an 
appeal before the Letters Patent Bench 
which confirmed the view taken by the 
single Judge and dismissed the appeal 
mainly on the ground that the appellant 
had no locus standi to file the appeal be- 
fore the Bench inasmuch as if was not a 
person interested within the meaning 
of Section 18 (1) of the Act, 


4. In support of this appeal, the learn- 
ed counsel for the appellant, Dr. Chitale, 


has argued two points before us. In the 


frst place, it was submitted that the Divi- 


sion Bench of the High Court was wrong 


in holding that the appellant was not 
a person interested and therefore had no 
Tocus standi to file an appeal before the 
Letters Patent Bench. Secondly, it was 


argued that in view of the various amend- 
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ments in the Act particularly in Ss. 40 and 
41, it could not be said that the acquisi- 
tion under Section 4 was ultra vires of 
the Act. We might mention here that in 
the case of R. L. Arora v., State of U. P., 
1962 Supp (2) SCR 149, majority of the 
Judges of this Court took the view that 
a mere acquisition for the benefit of a 
company was not a public purpose and 
therefore the notification made in that 
case was struck down. Sarkar, J., how- 
ever, took a contrary view. In view of 
the decision Parliament amended certain 
provisions of the Act particularly Sec- 
tions 40, 41, 44A, 44B and added a new 
Section 5-A after Section 5. In other 
words, by virtue of the amendments, the 
basis of the decision of the Supreme 
Court in the first Arora case was remov- 
ed. By virtue of Section 7 of the amend- 
ing Act, retrospective effect was given to 
the amendment superseding any judg- 
ment, decree or order passed before July 
20, 1962, Section 7 of the amending Act 
may be extracted thus: 

“7. Validation of certain acqnisitions:— 
Notwithstanding any judgment, de- 
cree or order of any court, every acquisi- 


‘tion of land for a Company made qr pur- 


porting to have been made under Part VII 
of the principal Act before the 20th day 
of July 1962, shall, in so far as such ac- 
guisition is not for any of the purposes 
mentioned in clause (a) or clause (b) of 
sub-section (1) of Section 40 of the 
principal Act, be deemed to have been 
made for the purpose mentioned in cl.. (aa) 
of the said sub-section, and accordingly 
every such acquisition shall be, 
and shall be deemed always to have 
been, as valid as if the provisions of Sec- 
tions 40 and 41 of the principal Act, as 
amended by this Act, were in force at all 
material times when such acquisition was 
made or proceeding was held or order was 
made or agreement was entered into or 


§ This amending Act was also chal- 
Tenged in the case of R. L. Arora v. State 
of Uttar Pradesh, (1964) 6 SCR 784 where 


‘this Court upheld its constitutional vali- 


dity subject to certain conditions. The ap- 
pellant contended before us that in view 
of the later decision of the Supreme 
Court, the previous decision of this Court 
stood superseded and the land acquisition 
proceedings taken even before the 
amendments were validated. In support . 
of this argument, Dr. Chitale drew our- 
attention to various provisions of the Act. 

6. Before, however, deciding the ques- . 
tion as to whether or not the proceedings 
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faken under Section 4 were cured by the 
amending Act, we would first deal with 
the contention of Dr. Chitale that the 
High Court was wrong in holding that the 
company. had no locus standi to file an ap- 
peal before the Letters Patent Bench. 
Learned counsel submitted ‘that the defini- 
tion of person interested in Section 18 
is an inclusive one and is wide enough “to 
‘Include the appellant for whose benefit 
the land was acquired and who had to 
pay the entire compensation in accordance 
with the . agreement entered into by 
the Government. with the appellant. He 
argued that it could not be said that the 
appellant was not interested in defending 
the acquisition or in the quantum of com- 


pensation which was to. be awarded by- 


the. Court on a reference made by the 
Collector. The High Courf was of the 
view that as the land was acquired by 


the Government, the company had no. 


Interest in the same and was, therefore, 
not entitled either to appear or to defend 
the proceedings before the court. In order 
to decide this question it may be neces- 
sary to extract the relevant part of Sec- 
tion 18 (1) which runs thus :— 


“18 (Ij). Any person interested who has 
not accepted the award may, by written 
application to the Collector, require that 
the matter be referred by the Collector 
. for the determination of the Court, whe- 
ther his objection be to the measurement 
of the land, the amount of the com- 
pensation, the persons to whom it is pay- 
able, or the apportionment of the com- 


pensation among the persons interested.” 


T. It seems to us that the definition of 
ta person interested’ given in Sec. 18 is an 
inclusive definition and must be liberally 
construed so as to embrace all persons 
who may be directly or indirectly inter- 
ested either in the title to the land or ‘in 
|the quantum of compensation. In the 
instant case, it is not disputed that the 
were actually acquired for the pur- 
pose of the company and once the land 










per quantum of compensation was fixed 
so that the company may: not have to pay 
a very heavy. amount of money. For this 


vested in the Government, after acquisi- 


purpose, the company could undoubtedly. 


ALE, 
appear and adduce evidence on the ques;  - 
tion of the quantum of compensation. - . | 
~ 8 So far as this aspect of matter is 
concerned, there appears to be a general 
consensus of judicial opinion that even 
though the company may not have any - 
title to the property yet it certainly has 
a right to appear and put forward its case 
in the matter of determination of the 
quantum of compensation. In the case of 
Sunder Lal v. Paramsukhdas, {1988} 1 
SCR 362, this Court observed as follows: 

"It will be noticed that it is an inclusive 
definition. It îs not necessary that in | 
order to fall within the definition a per- 


‘son should claim an interest in Iland, 
_which has been acquired. A person be- 


comes a person interested if he claims an 
interest In compensation to be awarded. 
Yt seems fo us that Paramsukhdas is a 
“nerson interested” within Sec. 3 (b) of 
the Act because he claims an interest in - 
compensation. 


Té seems fo us that. Paramsukhdas was 
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clearly a person interested in the objec- 


tions which were pending before the 
Court in the references made to it and 
that he was also a person whose interest 
would be affected by the objections, with- 
fn Sec. 21. He was accordingly entitled. to 
be made a party.” . 

9, In. the case of the Hindustan 
Sanitaryware and Industries Ltd. 
Bahadurgarh v. The State of atid 
AIR 1972 Pun] & Har 59, Pandit, J. ob- 
served as follows :— 

“From the facts stated above, it is ap- 
parent that the compensation amount has 
to be paid by the two’. companies. If the 
said amount is increased by the learned 
Additional District Judge on a reference 
under Section 18 of the Land Acquisition 
Act, it would be the two companies who -~ 
would be prejudiced........: No authority 
even was cited by him that under simi- 
tar circumstances any Court had ever 
held that the persons, who- had actually 
to pay the compensation, could not be 
allowed to lead evidence and say that the 
compensation amount be not enhanced.” — 

16. In the case of Comilla Electric 
Supply Ltd. v. East Bengal Bank Ltd., - 
Comilla, AIR 1939 Cal 669, while the High 


' Court took the view that the company 


for. whose benefit the land was acquired 
may not strictiy be an interested person 
yet it had undoubtedly a right to appear 
and adduce evidence on the quantum of 
Mukherjea, J. observed thus:—- ` 
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“Section 50, cl. (2) purports to remedy 
this disability and it lays down that in 
any proceeding held before a Collector or 
Court in such cases the local authority or 
company concerned may appear and ad- 
duce evidence for the purpose of deter- 
mining the amount of compensation. The 
reason is plain. It is the company or the 
ilocal authority who has got to pay the 
money in such cases and it would be 


unjust to deny them the right to appear. 


and adduce evidence which would have a 

bearing on the amount of the compensa- 

tion money.” 

"cae J. made the following observa- 
ons :— 


"Thus the first question for decision is 
clearly settled by the above decision and 
there can be no doubt that in the circum- 
stances at present being considered the 
company is a person interested, as defin- 
ed in the Act, and is entitled to require a 
reference under Section 18 unless that 
right is restricted by the terms of the 
proviso to Section 50 (2).” 

li. In the case of M. Kuppuswami v. 

Special Tahsildar, (1967) 1 Mad LJ 329, 
Venkatadri, J. interpreting the definition 
of ‘interested person’ observed as fol- 
lows :— 
. “The only question for consideration 
therefore is whether the petitioner is a 
person interested, as defined in Sec. 3 (b) 
of the Land Acquisition Act. — 


The definition section says that the ex- 
pression ‘person interested’ includes all 
persons claiming an interest in compensa- 
tion to be made on account of the acquisi- 
tion of land under the Act. The expression 
‘person interested’ is very comprehensive 
and it does not profess to give an ex- 
haustive definition. The expression ‘person 
interested’ has been interpreted by vari- 
ous Courts, and the trend of the opinion 
seems to be that I should give a liberal 
interpretation......... 


On a review of the case-law on the sub- 
fect, it seems to me that the expression 
‘person interested’ does not require that 
a person must really have an interest in 
the land -sought 
enough if he claims an interest in com- 
pensation, as distinguished from an 
interest in the property sought to be ac- 
quired. As long as a person claims an 
interest in the compensation, he is a per- 
son interested within the meaning of the 
definition of that expression.” 


12, The only case which appears to 
have taken a contrary view is a Division 
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Bench decision of the Orissa High Court 
in the case of State of Orissa vV. 
Amarendra Pratap Singh, AIR 1967 Orissa 
180, where the High Court held that the 
expression ‘person interested’ did not 
include a local authority or a company on 
whose behalf acquisition is made by the 
State. At the same time, it was clearly 
held that it was open to the company in 
any proceeding before the Collector or 
court.to appear and adduce evidence for 
the purpose of determining the amount of 
compensation. 

13. Thus, the preponderance of judi- 
cial opinion seems to favour the view that 
the definition of ‘person interested’ 
must be liberally construed so as to in- 
clude a body, local -authority, or a com- 
pany for whose benefit the land is ac- 
quired and who is bound under an agree- 
ment to pay the compensation. In our 
opinion, this view accords with the 
principles of equity, justice and good 
conscience. How can it be said that a 
person for whose benefit the land is ac- 
quired and who is to pay the compensa- 
tion is not a person interested even though 
its stake may be extremely vital? For 
instance, the land acquisition proceedings 
may be held to be invalid and thus a 
person concerned is completely deprived 
of the benefit which is proposed to be 
given to him. Similarly, if such a per- 
son is not heard by the Collector or a 
court, he may have to pay a very heavy 
compensation which, in case he is allow- 
ed to appear before a court, he could 
have satisfied it that the compensation 
was far too heavy having regard to the 


‘nature and extent of the land. We are, 


therefore, unable to agree with the view 
taken by the Orissa High Court or even - 
by the Calcutta High Court that a com- 
pany, local authority or a person for 
whose benefit the land is acquired is not 
an interested person. We are satisfied that 
such a person is vitally interested 
both in the title to the property as also 
in the compensation to be paid therefor 
because both these factors concern its 
future course of action and if decided 
against him, seriously prejudice his rights. ~ 
Moreover, in view of the decision of this 
Court referred to above, we hold that 
the appellant was undoubtedly a person 
interested as contemplated by 8. 18 (1) 
of the Act. The High Court, therefore, 
committed an error in throwing out the 
appeal of the appellant on the ground 
that it had no locus to file an appeal be- 
fore the Bench, 
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‘14, The next point that was argued be- 
fore us was as to whether the land ac- 
quisition proceedings are cured by Sec- 
tion 7 of the amending Act referred to 
above. Mr. V: S. Desai, appearing for the 
respondents, submitted that in the second 
` Arora:case (supra) while upholding the 
constitutional validity of Section 4 and 
other amendments, this Court laid down 
certain conditions which had to be fulfill- 
ed if an acquisition made prior to 
July 20, 1962 was held to be valid. In 
this connection, reliance was placed by 
learned counsel for the respondents on 
the following passage from R. L, Arora’s 
case (supra): 


“Therefore before Section 7 can vali- 
date an acquisition made before July 26, 
1962, it must first be shown that the ac- 
quisition is complete and the land acquir- 
ed has vested in Government. This 
means that the land acquired has vested 
in Government either under Section 16 or 
Section 17 (1) of the Act. Thus Sec. 7 of 
the Amendment Act validates such ac- 
quisitions in which property has vested 
absolutely in Government either under 
Section 16 or Section 17 (1). Secondly 
Section 7 of the Amendment Act pro- 
vides that where acquisition has . been 
made for a-company before July 20, 1962 
or purported to , have been made 
under clause (a) or clause (b) of Sec« 
tion 40 (1) and those clauses do not ap- 
ply in view of the interpretation puf 
thereon in R. L. Arora’s case (1962 (2) 
Supp SCR 149), it shall be deemed 
that the acquisition was for the purpose 
mentioned in clause (aa) as inserted in 
Section 40 (1) of the Act by the Amend- 
ment Act. Thirdly Section 7 of the 


Amendment .Act provides that every such 


acquisition and any proceeding, order, 
agreement, or action in connection with 
such acquisition shall be, and shall ‘be 
deemed always to have been, as valid as 
jf the provisions of Sections 40 and 41 of 
the Act as. amended by the Amendment 


Act were in force at all material times 


when any action was taken for such. ac- 
quisition. Finally, this validity is given to 
such acquisitions and to all actions taken 
in connection therewith notwithstanding 
any judgment, decree or order of any 
court.” 


15. A perusal `of these observations 
' would manifestly reveal that even under 
Section 7 of the amending Act, an ac- 
quisition made for a company prior to 
July 20, 1962 must fulfil the following 
conditions :— 
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(a) that the land has been acquired and 
is vested in Government: 

(b) that the acquisition has been made 
under clauses (A) and (B) of Section 41: 


(c) that every such acquisition and any 
proceeding, order; etc, shall be deemed 
always as valid as if the provisions of 
Sections 40 and 41 of the Act, as amend- 
ed by the amending Act, were in force 
at all material times: and 


(d) that by virtue of Section 7 validity 
to the acquisition is given to all actions 
taken in connection therewith in spite of 
any judgment, decree or order of any 
court to the contrary, 


16. We are, however, satisfied that in. 
the instant case the first condition ad- 
umbrated by this Court, viz., that there 
must be a complete acquisitian before 
Section 7 could validate the same has 
not been fulfilled at all. In this view of 
the matter we need not go into the other 
conditions indicated by this Court, 


17. It was contended by Mr. Desai 
that according to the unchallenged plead- 
ings of the respondents, including the 
Government, which was a party befora 


.the District Court and also before the 


single Judge of the High Court, ‘there is- 
nothing to show that after the issue of 
notification the Government had taken 
possession of the land so that it could be 
said that the land had vested in the Gov- 
ernment in which case alone the acquisi- 
tion proceedings would have been com- 
pleted. In this connection, our attention 
was drawn to para 1 of the petition filed. 
by the respondents before dl aaa 
Court, which runs thus: 


“The petitioners have ecient the 
owners of the said lands by inheritance, 
and the present land records in respect. 
of the said lands stand in the name of 
the petitioners. There is no dispute be- 
tween the petitioners and the respondents 
that the petitioners are the owners of the 
said immoveable property. The petitioners 
were at all times and still are in posses- 
sion of the said immoveable properties.” 


18. According to this averment,: it is 
clearly pleaded that in spite of the noti- 
fications, the possession had not been 
piven to the Government and the respon- 
dents (petitioners before the High Court) 
were still in possession of the properties 
in question. A similar averment has been 
made in para 15 of the petition which 
may be extracted thus:—— . 
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"The petitioners say that they are still 
in possession of the said lands and posses- 
gion of the said lands has not been taken 
away from them and the tenants of the 

petitioners numbering ' about 53 at pre- 
sent are in physical occupation of the 
same.” 

19, It was also alleged that the Gov- 
vernment had threatened the petitioners 
in the High Court that possession would 
be taken through police but despite such 
threats given by the Government, the 
petitioners are still in possession of the 
gaid lands and the structures were in 
possession of the tenants. The Govern- 
ment in its reply-affidavit did not deny 
these averments. On the other hand, they 
‘admitted the same. Para: 8 of the reply- 
affidavit may be extracted thus: 

“With reference to paragraph 1 of the 
petition, I believe the contents thereof to 
be substantially correct though as stated 
above the petitioners’ names do not ap- 
pear as occupants or owners in the record 
of rights relating to the land in question.” 
Similarly, in para 21 of the reply, the 
contents of para 15 of the petition were 
admitted and further the fact that posses- 
sion was with the petitioners, was not 
denied but was admitted to be correct, 


Para 21 of the reply-affidavit runs. 


thus :— 

"91. With reference to paragraph 15 of 
the petition, I believe the contents there- 
of to be substantially correct.” 

20. Learned counsel for the appellanf, 
however, drew our attention to a letter 
sent by the respondents and went on to 
show that possession of only one acre of 
land has been taken by the Government. 
Even the High Court clearly found thaf 
possession had not been fully delivered 
to the Government after the notification, 
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served as follows :— 

“On the question of EREE being 
delivered to the Government the peti- 
Honers specifically averred at the end of 
paragraph 15 of the petition “The peti- 
toners further say that notwithstanding 
the said letter and the threat therein con- 
tained the petitioners are still in posses- 
sion of the said lands and their tenants 
are occupying the said structures stand- 
ing thereon and possession thereof has 
not been taken by the respondents”, 
They made similar averments at the end 
‘of paragraph 1 of the petition, that “the 
petitioners were at all times and still are 
in possession of the said immoveable pro- 
perties”’, : : 
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21. Admittedly, the appellant did not 
appear before the single Judge in the 
writ petition filed by the respondents and 
the petition was contested only by the 


State, Perhaps the appellant may have 


thought that as its interests were fully 
safeguarded by the Government, it was 
not necessary for it at that stage to ap- 
pear before the High Court. Even so, the 
pleas of both the parties taken together 
clearly show that the entire possession 


‘of the property did’ not pass to the Gov- 


ernment and thus no title vested in the 
Government despite the notification ac- 


quiring the land. In these circumstances, 


therefore, it is unmistakably clear that 
the -properties not having vested in the 
Government, the acquisition was not com- 
plete and its invalidity could not be cured 
by Section 7 of the amendment Act as 


pointed out by this Court in the case 


referred to above. On this ground alone 
the appellant must fail. Dr. Chitale, how- 
ever, suggested that out of 2.2 acres, 
possession of one acre may have beeni 






operation of Section 7 of the amending 
Act. In this view of the matter, we 
satisfied that the arnellant has failed to 
prove that one of the essential conditions 
for application of S. 7 of the amending 
Act, which would cure the infirmities 
from which the acquisition proceedings 
suffer, has been fulfilled. The inescapable 


conclusion, therefore, is that the land ac- 


quisition proceedings were void and no 
benefit accrued to the appellant from the 
amending Act. The result is that the ap- 


peal fails and is dismissed but in the ` 


circumstances of the case there will be 
no order as to costs, 
\ Appeal dismissed, 


AIR 1980 SUPREME COURT 1123 


S. MURTAZA FAZAL ALI, 
P. S. KAILASAM AND ` 
A. D. KOSHAL, JJ. 


Criminal Writ Petn. Nos. 1377 and 
1377A of 1979, D/- 30-1-1980. 

Chandroo Kundan Dass Pamnani, Petl- 
toner v, Union of India and others etc. 
Respondents. i 


Constitution of said. T (5) — Pre- 
ventive detention — Inordinate and un- 
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explained delay in cosidering representa- 
tion filed by detenu — Detenu ordered to 
be released forthwith. AIR 1980 SC 798 
Applied. (Para 1) 
Cases Referred : Chronological Paras 
AIR 1980 SC 798: 1980 Cri LJ 562 1 

FAZAL ALI, J.:— For the reasons that 
we have given in Writ Petition No. 1376 
of 1979 : (reported in AIR 1980 SC 798) 
which fully cover the present case where 


also there is an inordinate and unexplain-_ 


ed delay in considering the representation 
filed by the detenu, the writ petition is 
allowed and the order of detention pass- 
ed against the petitioner is set aside and 
the petitioner-detenu is directed to be re- 
leased forthwith, 


2. In view of our order releasing the 
detenu, Writ Petition No. 1377A/79, being 
a petition from jail, becomes infructuous 
and hence no orders need be passed in 
Telation thereto, 

Petition allowed, 
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(From: Allahabad)* 


Y. V. CHANDRACHUD, C. J. 

©. V, R. KRISHNA IYER. © 
_N. L. UNTWALIA, P. N. SHINGHAL 

AND A. D. KOSHAL, JJ. 


Civil Appeals Nos. 1841-1846, 871, 1921, 
1960, 2169-2173, 2178-2187, 2219-2226, 
2260-2261, 2269, 2302, . 2373-2375, 2321- 
2322, 2356, 2359, 2388, 2408-2408, 2426- 
2428, 2430-2431, 2457, 2504 and 2507 of 
1978; 142-144, 174, 230, 385-388, 429-438, 
599, 635, 745, 821, 929 and 1007-1009 of 
1979: 1149-1149A, 1346, 1630-1636, 1638, 


*W. P. No. 4846, 4436, 4815, 5040 and 4475 
.and 4587 of 1978, D/- 21-9-1978; W. P. 
No. 1749 of 1974, D/- 29-4-1977; W. P. 
No. 4566 of 1978, D/- 21-9-1978; W. P. 
No. 4568 of 1978, D/- 21-9-1978: W. P. 
Nos. 4542, 5589, 5592, 5594 of 1978, 
D/- 21-9-1978: W. P. Nos, 4921, 4625, 
4449, 5002, 5003, 5007, 5068, 5069, 5284 
and 4568 of 1978, D/- 21-9-1978: W. P. 


Nos. 4923, 4942, 4987, 5011, 5032, 5045, 


5735 and 5771 of 1978, D/- 31-9-1978: 
W. P. Nos. 5185 and 5059 of 1978 
D/- 21-9-1978; W. P. Nos. 5193, 5192, 
5010, 4584 and 4583 of 1978, D/- 21-9- 
1978: W. P. Nos. 5221, 4982, 5001, 4447 
etc. of 1978, 5194, 5195, 5196 of 1979 
and (11) W. P. No. 4445 of 1978, 
D/- 21-9-1978, (All). 
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Ram Chandra Kailash Kumar & Co. v. State of U. P, 


y. State of U. P. and another, 


A. I. BR 


1863, 1865, 1866, 1867 and 1869 of 1979 
and 2270-2272 of 1978: 487 of 1979 and 
Writ Petn. Nos. 257 and 600 of 1979, 
D/- 25-3-1980. 

Civil Appeals Nos. : 1841-1846 of 1978 

Ram Chandra Kailash Kumar & Co, 
and others, Appellants v. State of U. P, 
and another, Respondents. 

Civil Appeal No. 871 of 1978: 

Dina Nath and others, Appellants v, 
State of U. P. and another, Respondents, 

Civil Appeal No. 1921 of 1978: 

Narendra Kumar Agarwal and others, 
Appellants v. State of U. P. and others, 
Respondents. 


Civil Appeal Nos, 2169-2173 of 1978: 

M/s. Kishan Lal Satya Prakash and 
Co., Appellant v. State of U. P. and 
others, Respondents, 


Civil Appeals Nos. 2169-2173 of 1878: 

M/s. Gokul Chand Phool Chand and 
others, Appellants v. State of Uttar Pra- 
desh and another, Respondents. 


Civil Appeals Nos, 2178-2187 of 1978 5 

Shri Shiv Shanker Sarraf etc. etc., Ap- 
pellants v. State of U. P. and another, 
Respondents. l l 

Civil Appeals Nos. 2219-2226 of 1978: 
_ Bhagwan Das Ravi Kant and ete. ete, 
Appellants v. State of U. P. and others,~- 
Respondents, 

Civil Appeals Nos. 2260-2261 of 1978 : 

M/s. Star Hide Co., Appellant v. State.. 
of U. P. and others, Respondents, =. ` 

Civil Appeals Nos. 2269, 2302, 2373- 
2375 of 1978: 

The Star Paper Mills Ltd. ete, Ap- 
pellants v. State of Uttar Pradesh and 
others, Respondents, 

Civil Appeals Nos, 2321-2322, 2356 ete. 
of 1978; 1865, 1866, 1867 & 1869 etc. of 
1979 and 2270-2272 of 1978: 

Raghubir Saran Prem Chand and 
others etc., Appellants v, State of U. P, 
and others, Respondents. 

Civil Appeal No. 487 of 1979: | 

M/s. Ram Prasad Vishambhar Nath 


and others, Appellants v. The State of 


U. P. and another, Respondents, 
AND 


Writ Petitions Nos. 257 and 600 of 1979, 
Sohan Singh and others etc, Petitioners 
Respon~ 
dents. 

(A) U. P. Krishi Utpadan Mandi Adhi- 
niyam (25 of 1964), Sec. 6 — Declaration 


-of big areas consisting of towns and 


villages as Market Areas — Does not of- 
fend any provision of law. 
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Declaration of big areas as Market 
Areas does not offend any provision of 
law. Any area big or small including 
towns and villages can be declared as 
Market Area under Section 6 of the Act. 
The whole of the market area is not 
meant where the traders or the licensees 
can be allowed to set up and carry on 
their business, The traders are required 
to take out licences under Sec. 9 (2) read 
with Section 11 of the Act, for such 


place which is either a Principal Market _ 


Yard or a Sub-Market Yard or at any 
specified place in the Market Area. No- 
body can be permitted to carry on his 
business anywhere in the Market Area 
as the Market Committee will not be 
able to control and levy fee throughout 
the Market Area. (Para 10) 

(B) U. P. Krishi Utapadan Mandi Adhi- 
niyam (25 of 1964), Sec. 17 (iii) — Levy 
and collection of fee by temporary Mar- 
ket Committees constituted under the 
U. P. Krishi Utpandan Mandi Samitis 
(Alpakalik Yvawastha) Adhiniyam (7 of 
1972} — Not illegal. (Para 10) 

{C) U. P. Krishi Utpadan Mandi Adhi- 
niyam (25 of 1964), Sec. 17 (iii) — Levy 
and collection of fees — Absence of 
machinery under the Act or Rules there- 
under for adjudication of disputes — 
Does not mean that fee cannot be levied 
or collected. (Para 10) 


(D) U. P. Krishi Wtpadan Mandi Adhi- 
niyam (25 of 1964), Sec. 17 (iti) (b) — 
Market fee — Fixation of minimum at 
1 per cent — Not illegal — Does not go 
beyond quid pro auo theory. (Constitu- 
tion of India, Art. 265). 

Under clause (b) of Sec. 17 (iii) of the 
Act a minimum and maximum limit of 
market fee chargeable has been fixed by 
the legislature. The minimum is 1% and 
the maximum is 14% of the price of the 
agricultural produce sold. The 
fixing of the minimum of 
1% fee by itself is not illegal but it 
would be subject to the rendering of 
adequate services. Held, charging of 1% 
_fee as is being charged throughout the 
State of Uttar. Pradesh by all the Mar- 
ket Committees is not illegal and does 
not go beyond the quid pro quo theory. 
(See AIR 1980 SC 1008 for detailed dis- 
cussion -of principles relating to render- 
ing service and its correlation to the 
charging of fee) ` (Para 11) 

(Œ) U. P. Krishi Utpadan Mandi Adhi- 
niyam (25 of 1864), Ss. 6, 2 (a) — Noti- 
fication under Sec. 6, D/- 11-4-1978 con- 
stituting 250 Market Committees cover- 
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tion. 
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ing almost the whole Uttar Pradesh and 
about 115 Items — Not invalid for want 
of application of mind — All specified . 
items are covered by definition of “agri- 
cultural produce” which is very wide. 
(Para 12) 
(F) U., P. Krishi Utpadan Mandi Adhi- 
niyam (25 of 1964), Sec. 17 (iii) (b) (as 
amended by U. P. Act 7 of 1978) — 
Notification D/- 11-4-1978 — Does not 
impose multi-point levy of market fee 
either in same market area or m different 
market areas —— Goods not produced 
within particular market area — Imposi- 
tion of fee thereon — Valid. = 
There cannot be any multi-point levy 
of market fee in the same market area. 
All the four sub-clauses of cl. (b) of Sec- 
tion 17 (iji) are mutually exclusive. If the 
produce is purchased from a producer 
directly the trader shall be liable to 
pay the market fee to the Committee in 
accordance with sub-clause (2). But if 
the trader sells the same produce or any 
product of the same produce to another 
trader neither the seller-trader nor the 
purchaser-trader can be made to pay the 
market fee under sub-clause (3). 
(Para 13) 
However, there is nothing in the pro- 
visions of the Act or the Rules to 
warrant the taking of the view that in 
another market area the Market Com- 
mittee of that area cannot levy fee on a 
fresh transaction of sale and purchase 
taking place in that area. It cannot also 
be said that the agricultural produce 
must have been produced in the market 
area in which the first levy is made. It 
might have been produced in another 
market area or even outside the State of 
Uttar Pradesh but if a transaction of sale 
and purchase takes place of an agri- 
cultural produce as defined in the Act 
and covered by the notification within a 
particular market area then fee can be 
charged in relation to the said transac- 
(Paras 13, 19) 
(G) U. P. Krishi Utpadan Mandi Adhi- 
niyam (25 of 1964), Sec. 17 (iti) (b) (as 
amended by U. P. Act 7 of 1978) — Im- 
position of market fee retrospectively — 
Valid. (Constitution of India, Arti- 
cles 19, 265). | l 
Retrospective imposition of {fee by 
Sec. 17 (iti) (b) as amended by U. P. 
Act 7 of 1978 is not invalid on that 
ground. Of course, this cannot be a rule 
of universal application. In a given case 
and in a given situation the retrospec- 
tive operation may be hit by Article 19. 
But the retrospectivity of the law con- 
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templated by amended Sec. 17 (b) (iii) 
as such is not bad. If market fee has been 
realised by any Market Committee in 
respect of transactions of sale of agri- 
cultural produce taking place between 
12-6-1973 and coming into force of U. P, 
Act 7 of 1978, in accordance with the 
law as it prevailed then, no market fee 
under the amended law can be realised 
again. But if in respect of any transac- 
tions aforesaid market fee has not yet 
been realised then it can be realised in 
accordance with the- amended provision 
(Para 18) 


(H) U. P. Krishi Utpadan Mandi Adhi- 
niyam (25 of 1964), Sec. 2 (p) and (y) — 
“Producer”, “Trader” and “producer- 
` trader” —— Meanings of. 

A producer who produces agricultural 
produce generally does not indulge in 
tradıng activities so as to become a tra- 
der within the meaning of clause (y). He 
is covered by clause (p) only. If a person 
is simply a trader indulging in trading 
activities he is covered by the definition 
in clause (y). Producer-trader is both a 
producer of agricultural produce and 
himself trades in it. For the purposes of 
the Act he ceases to be a producer and 
becomes a trader only as the definition 
. indicates, (Para 20) 


(M U. P. Krishi Utpadan Mandi Adhi- 
niyam (25 of 1964), Sec. 17 (iii) (b) and 
Schedule — Market fee — Liability to 
pay when arises in respect of rice and 
paddy. 

If paddy is -purchased in a pirena 
market area by a rice miller and the 
-game paddy is converted into rice and 
sold then the rice miller will be liable 
to pay market fee on his purchase of 
paddy from the  agriculturist-producer 
under sub-clause (2) of Sec. 17 (iii) (b). 
He cannot be asked to pay market fee 
over again under sub-clause (3) in rela- 
tion to the transaction of rice. Nor will 
it be open to the Market Committee to 
choose between either of the two. Mar- 
ket. fee has to be levied and collected in 
relation to the transaction of paddy 
alone. Otherwise, there will be a'risk of 
violation of Article 14 if it is left to the 
sweet will of the Market Committee in 
the case of some rice millers to charge 
market fee on the transaction of paddy 
and in case of others to charge it when 
the sale of rice takes place. If, however, 
paddy is brought by the rice-miller from 
another market area, then the Market 
. Committee of the area where paddy is 
converted into rice and sold will be 
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entitled to charge market fee on the 
transaction of sale in accordance with 
sub-clause (3). If however, a producer- 
trader who is an agriculturist and pro- 
duces paddy in his own fleld but owns a 
rice mill also in the same market area 
and he mills the paddy grown by him. 
into rice and sells it as such, it is plain 
that in his case no market fee can be 
charged on paddy because there is no 
transaction of sale and purchase of paddy 
and market fee can be charged only on 
the sale of rice by him in accordance 
with - sub-clause (3) and he will be 
entitled to pass on the burden to his 
purchaser. (Para 20) 

(J) U. P. Krishi Utpadan Mandi Adhi- 
niyam (25 of 1964), Ss. 2 (a), 17 (iii) (b) 
and Schedule — Market fee — Imposi- 
tion on Hides and Skins — Valid. 


The definition cl. (a) of Section 2 
uses the expression ‘animal husbandry’ 
by way of a descriptive one without 
strictly confining to the products of ani- 
mal husbandry as the addition of the 
words “specified in the schedule” indi- 
cate. In the schedule under the group 
‘husbandry products’ are mentioned all 
these items. One may breed and rear 
animals in a farm for the purpose of 
obtaining hides and skins after they are 
butchered. Market fee is, therefore, levi- 
able on the transactions of hides and 
skins as no market fee can be charged 
on transactions of sale and purchase of 
animals in a market area in the State of 
Uttar Pradesh, the same having not been 
included in the notification. Had it been 
included in the notification, then no mar- 
ket fee could be charged in the same 
market area on hides and skins. It could 
only be charged in relation to the 
transaction of purchase and sale of ani- 
mals. (Para 22) 

(K) U. P. Krishi Utpadan Mandi Adhi- 
niyam (25 of 1964), Sec. 17 (ii) (b) — 
Notification D/- 11-4-1978, Group E — 
Forest products — Do not include furni- 
ture — Fee cannot be imposed on sale 
of furniture, 

No fee can be charged on the sale of 
furniture manufactured by the purcha- 
ser of wood. Furniture is not an item 
mentioned in the group of forest pro- 
ducts. (Catechu whether forest product 
was left open.) >` (Para 23) 

(L) U. P. Krishi Utpadan Mandi Adhi- 
niyam (25 of 1964), Sec. 17 (iii) (b) and 
Schedule — Wood cut and utilized for 
manufacture of paper —- Liable to mar- 
ket fee. (Constitution of India, Art. 265). 


1988 


A licence is granted to a Paper Mill 
and to other kinds of dealers for cutting 
wood from the jungle and bringing it to 
their factories for manufacture of vari- 
ous articles such as paper ete. In the 


licence is involved sale of wood and a 


Tight to go to that land to cut that 
wood. The wood may be used by the 
manufacturer for manufacturing furni- 
ture or may be used in the manufacture 
of paper or any other commodity. That 
is immaterial. The owner of the jungle 
wherefrom the wood is cut and brought 
will be a producer within the meaning 
of the Act and the licensee-producer of 
that wood would be a purchaser of an 


agricultural produce within the meaning - 


of sub-clause (2) of Section 17 (iit) (b) 
of the Act liable to pay market fee. It 
matters little what use is made of the 
wood by him. The question of quid pro 
quo and service cannot be decided by a 
dichotomy of service to every payer of 
fee. The matter has to be judged in a 
broad sense and not in the sense of 
rendering service to every individual 
payer of the fee. ` (Para 24) 
U. P. Krishi Utpadan Mandi 
Adhiniyam (25 of 1964), Sec. 17 (iii) (b) 
and Schedule — Kirana goods — Imposi- 
tion of Market fee — Validity. 
Such Kirana goods as are included in 


the notification brought from outside a. 


particular market area or even from out- 
side the State of Uttar Pradesh are 
chargeable to market fee when their sale 
takes place in a particular market area, 
If Kirana goods are sold to consumers, 
no market fee can be levied in view of 
the proviso added to Sec. 17 (iii) (b) im 
the year 1979. If they are sold in whole- 
sale, then. the transaction can be subject- 
ed to the levy of market fee because in 
a particular market area they enter in- 
to the first transaction of sale in respect 
of the specified agricultural produce. > 
=- (Para 25) 
N) U. P. Krishi Utpadan Mandi 
Adhiniyam (25 of 1964), Sec. 17 (iii) (b) 


and Schedule -~- Market fee — Imposi-`. 


tion on tobacco, tendu leaves and Bidi. 


Market fee can be charged on transac- 
tion of tobacco as it is included in 
proup A-V of the notification. As in the 
case of other items so in this case also 
the fee will be leviable if tobacco is pur- 
chased in the same market area from an 
agriculturist in accordance’ with sub- 
clause (2). Otherwise it would be levi- 
able under sub-clause (3). Similar is the 
position in regard to tendu leaves which 
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is mentioned in group C. Bidi cannot be 
treated as an agricultural produce as. it 
is not an admixture of tobacco and tendu- 
leaves within the. meaning of Sec. 2 (a) 
of the Act. But if a Bidi manufacturer 
purchases tobacco and tendu leaves in 
the market area and uses them in the 
manufacture of bidi, he will be liable to 
pay market fee in relation to the transac- 
tion of tobacco and tendu leaves. 
(Para 26) 
(O) U. P. Krishi Utpadan Mandi Adhi- 
niyam (25 of 1964), Sec. 17 (iii) (b) — 
Market fee — Imposition of — Sale of 
ede particular Market Area is a 
must, 


On the very wordings of clause (b) of 
Section 17 (iii) market fee is payable on 
transactions of sale of specified agri- 
cultural produce in the market area and 
if no transaction of sale takes place in a 
particular market area no fee can be 
charged by the Market Committee of 
that area. If goods are merely brought 
in any market area and are despatched 
outside it without any transaction of sale 
taking place therein, then no market fee 
can be charged. If the bringing of the 
goods in a particular market area and 
their despatch therefrom are as a result 
of transactions of purchase and sale tak- 
ing place outside the market area, it is 
plain that no fee can be levied. 

(Para 29) 

(P) U. P. Krishi Utpadan Mandi Adhi- 
niyam (25 of 1964), Sec. 17 (iii) (b) — 
Market fee — Imposition of — Goods 
sold under controlled legislation — No 
ground for non-imposition of fee. ATR 
1978 SC 449, Rel. on. (Para 30) 

(Q) U. P. Krishi Utpadan Mandi Adhi- 
niyam (23 of 1964), Ss. 17 (iii) (b), 9$ (a) 
— Market fee — Imposition of — De- 
S of a person to take out licence — 

o ground to escape liability — Act does 
not contemplate realisation of market 
fee only from licence holders. AIR 1975 
SC 1587, Disting. _ (Parag 31, 32) 

(R) U. P. Krishi Utpadan Mandi Adhi- 
niyam: (25 of 1964), Sec. 17 (ii) (b) — 


' Market fee — Imposition can be only on 


agricultural produce and not on their 
products obtained after processing — 


‘Match-sticks, match-boxes and soyabean 
products — Market fee not payable. p 
i ara 


(S) U. P. Krishi Utpadan Mandi Adhi- 
niyam (25 of 1964), Sec. 17 (ili) (b) and 
Schedule — Fruits and vegetables — 
Sold by producer through Commission 
Agent — Commission Agent liable te pay 
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market fee — He can realise it from 
purchaser. (Para 34) 

(T) U. P. Krishi Utpadan Mandi Adhi- 
niyam (25 of 1964), Sec. 17 (ii) (b) — 
Market fee — Imposition of — Seller 
need neither be producer of agricultural 
products nor he should be purchaser of 
agricultural produce only. AIR 1970 Mys 
114, Overruled. 1971 BLJR 1038, Approv- 
ed. (Para 35) 


Cases Referred : Chronological Paras 


(1979) 3 SCR 1217 : AIR 1980 SC 1008 

3, 10, 11. 24, 36 
(1978) 2 SCR 433: AIR 1978 SC 449 30 
(1976) 1 SCR 1: 1975 Tax LR 1823: AIR 


1975 SC 1587- 32 
(1975) 1 SCR 312: 1974 Tax LR 2245: AIR 

1974 SC 1533 18 
(1975) 2 SCR 774: AIR 1975 SC 1146 18 
1971 BLJR 1038 35 
AIR 1970 Mys 114 35 
(1963) Supp 2 SCR 302: AIR 1963 SC 068 


Mr. F. S. Nariman, Sr. Adv. (Mr. 
R. F. Nariman and Mr. P. C. Bhartari, 
Advs. with him), for Appellants in CA 
Nos, 2260-61; Mr. S. P. Gupta, Adv. Mr. 
H. K. Puri, Adv. Mr. V. K. Bahl, Adv. 
Miss Madhu Moolchandani, Advs., for 
Appellants in CAs 1841-46, 2426-28, 929, 
1007-1009, 1630, 2169-72 and 1635. 
Mr. V. M. Tarkunde, Sr. Adv. (2457 & 
2502), Mr. G. B. Pai, Sr. Adv. (871) 
Mrs. Saran Mahajan, Adv. Mr. Arvind 
Kumar, Adv. Mrs. Lakshmi Arvind, Adv. 
and Mr. R. K. Sinha, Adv. (2322), for 
Appellants in CA Nos. 2507, 2322, 2457 & 
"871; Mr. Shanti Bhushan, Sr. Adv. Mr. 
S. P. Gupta, Adv. Mr. H. K. Puri, and 
Miss Madhu Moolchandani, Advs., for 
Appellants in CA 174; Mr. L. N. ‘Sinha, 
Sr. Adv. (2269-70) Mr. S. S. Ray, St. 
Adv. (2271) Mr. Ghayyas Alam; Adv. 
(2269 & 2271) Mr. R. K. Jain, Adv., for 
Appellants in CA 2269, 2270-72: Mr. 
Shanti Bhushan, Sr. Adv. (2873) Mr. 
Subhash Chandra Birla and Mr. Shree- 
_ pal Singh, Adv., for Appellants in 2373, 
2302, 2374 & 2375; Mr. Yogeshwar Pra- 
sad, Sr. Adv. (Mrs. Rani Chhabra, Adv. 
with him), for Appellants in 599, 142-44, 
385, 1638, 2219-2226, 1921, 1960, 2173, 
2178, 2180-87, 2179, 386-388, 429-438 & 
WP 257; Mr. Promod Swarup, Adv., for 
Appellants in CA No. 230, 2359: & 2386; 
Mr. P. R. Mridul, Sr. Adv. (Mr. Ashok 
Grover, Adv. with him), for Appellants 
in CA 2406 to 2408: Mr, Veda Vyasa, Sr. 
Adv. (in CA 821 and WP 6800) (Mr. 


Ram Chandra Kailash Kumar & Co, v. State of U. P, 


A. L R. 
N. C. Sikri, Mr. A. K. Sikri and Mr. 
Vijay Jaiswal, Advs. with him), for Ap- 
pellants in CA 821, 487 and W. P. 600 
Mr. O. P. Verma, Adv., for Appellants 
in CA 1867 and 1869: Dr. Y. S. Chitale, 
Sr, Adv. Mrs. Shadhana Ramchandran, 
Adv. and Mr. P. K. Pillai, Adv., for Ap- 
peliant No. 1 in CA 1846, 745 and Ap- 
pellant No. 2 in CA ‘No. 16383-34: 
Mr. Ravindra Bana, Adv., for R. 2 in 
CA Nos. 1846 and 2375/78 and CA Nos. 
429 and 1635 of 1979 and Respondent 
No. 1 in CA Nos. 2373-2374 of 1978 and 
Respondent No. 3 in CA No. 2321 of 1978; 
Mr. S. K. Jain, Adv., for Appellants in 
CA No. 187/79; Mr. T. S. Arora, Adv., 
for Appellants in CA 2356/78 & 1348/79; 
Dr. Y. S. Chitale, Sr. Adv. Mr. O. P. 
Rana, Adv. Mrs. S. Ramchandran, Adv., 
for Appellants No. 2 in CA 1866 and 
Appellants in CA 1865 and R. 1 in CAs, 
142-43 and 44 for Appellants in CAs. 
1631, 1632 and Appellant No. 1 in CA 
1633, 1634 and Appellants in CA 1863; 
Mr. S. K Dhingra, Adv., for 
Appellants in CA 2321/78: Mr. J. M. 
Khanna, Adv., for Appellants in CA 
2430-31; M/s. K. B. Rohtagi and Praveen 
Jain, Advs., for Appellants in CA 2504/78: 
Mr. M. M. L. Srivastava, Adv., for Ap- 
pellants in CA 1149 & 1149A: Mr. K. C 
Dua, Adv., for Appellants in C. A. 1635- 
36: Dr. L. N. Singhvi, Sr. Ady. (1346) Mr. 
(B. D. Madhyan, Adv. Mr. R. N. 
Dikshit and L. K. Pandey, Advs.), for 
Respondents (Mandi Samiti) 1841-46, 1921 
2169-2173, 2178-87, 2219-26, 2260-61, 2269, 
2302, 2373-75, 2322, 2356, 2406-8, 2430 to 
2431, 2426-28, 2507, 142-44, 174, 385- 
88, 429-438, 599, 230, 635, 1007-08, 1149- 
“gee 1630-31, 1638, 5185, 1346, 2212; 
Mr. C. Agrawala, Adv. Mr. R. Satish. 
Adv., ee the RR. 2 in CA 2179, 2180, 
2229, 2271, 2431, 2433, 2504/78 and 1869 & 
143/79 and in other matters for Mandt 
Samiti of Muzaffarnagar and Meerut: 
Mr. Ravinder Bana, Adv., for RR. 2 in 
2457, 2270 and 2272 RR. 2 and 3 in 
CA 2269, & W. P. No. 257/79: Mr. M. V. 
Goswami. Adv.. for RR. 1 in CA 2856. 
UNTWALIA, 3J.:— The Uttar Pradesh 
Krishi Utpadan Mandi Adhiniyam, 1964 
being U. P. Act XXV of 1964, hereinafter 
called the Act, was passed in that year. 
It led to the establishment of Market 


- Areas, Principal Market Yards and Sub- 


Market Yards etc. and the levying of 
the fee in relation to transactions of 
certain commodities in the State of 
Uttar Pradesh. Various Market Com- 
mittees were formed known as Mandi 
Samitis. In order to give effect to - tha 
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working of the Act. The Uttar Pradesh 
Krishi Utpadan Mandi Niyamavali, 1965, 
hereinafter called the Rules, were made 
by the Governor of Uttar Pradesh. The 
Act has been amended several times. 
But we were distressed to find that the 
Rules were not accordingly amended as 
and when required to make them up-to- 
date in accordance with the amended 
Act. Various traders carrying on busi- 
ness in the State of Uttar Pradesh with- 
in the jurisdiction of several Market 
Committees challenged the levy of fee 
in the High Court of Allahabad from 
time to time. There were several rounds 
of litigation in which they, by and large, 
failed. Finally many Writ Petitions were 
dismissed by the High Court by its judg- 
ment dated September 21, 1978 on which 
date many writ petitions were also dis- 
missed in limine. Civil Appeal 1841 of 
1978 and about 103 more appeals are 
from the said judgment and order of 
the High Court. Immediately preceding 
the said judgment a longer and more 
elaborate judgment had been delivered 
~ “by the High Court on April 29, 1977. 
Civil Appeal 871 of 1978 and Civil Ap- 
peal 1636 of 1979 are from the said judg- 
ment. Along with these 106 appeals, two 
Writ Petitions were also heard being 
Writ Petition No. 257 of 1979 and Writ 
Petition No, 600 of 19798. Thus in all 108 
matters have been - heard together and 
are being disposed of by this judgment. 


2, At the outset it may be mentioned 
that because of the litigations cropping 
up from time to time between the 
traders and the Market Committees the 
working of the Committees had not 
successfully proceeded so far, as, fees 
levied from time to time could not be 
realised in full. Sometimes illegal or un- 
authorised collections seem to have been 
made. Money justifiably realised also 
does not seem to have been fully utilis- 
ed as it,ought to have been done. In 
order to enable the Market Committees 
in their attempt to implement the law 


as far as possible and to save their- 


attempt from being thwarted by any un- 
_ mecessary Htigation we allowed the par- 
ties to advance a full throated argument 
in this Court including some of the 
points which were not argued in the 
High Court or in support of which 
foundations of fact were lacking. In this 
fudgment our endeavour will be to 
formulate the points of law and decide 
them as far as practicable so that in 
future the - business of the Market Com- 
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mittees may be conducted in the light of 
this judgment leaving no scope for un- 
necessary litigation. Of course even in 
our judgment at places it would’ be 
indicated, and even apart from that, 
some genuine and factual disputes may 
crop up which in the first instance may 
be decided by the Market Committees, 
preferably a Board constituted by a 
particular Committee for deciding such 
disputes and then, if necessary, by the 
High Court. We do hope that no further 
time will be lost by the State Govern- 
ment in amending the Rules and making 
them up-to-date to fit in with the latest 
amendments in the Act. 


3. The long title of the Act indicates 
that it is an Act “to provide for the 
regulation of sale and purchase of agri- 
cultural produce and for the establish- 
ment; superintendence, and control of 
markets therefor in Uttar Pradesh.” 
From the Objects and Reasons of the 
enactment it would appear that this Act 
was passed for the development of new 
market areas and for efficient data, 
collection and processing of arrivals in 
the Mandis to enable the World Bank to 
give a substantial help for the establish- 
ment of various markets in the State of 
Uttar Pradesh. In other States the Act 
is mainly meant to protect an agri- 
culturist producer from being exploited 
when he comes to the Mandis for selling 
his agricultural produce. As pointed out 
by the High Court certain other transac- 
tions also have been roped in in the levy 
of the fee, in which both sides are tra- 
ders and neither side is an agriculturist, 
This has been done for the effective im- 
plementation of the scheme of establish- 
ment of markets mainly for the bene- 
fit of the producers, But as pointed out 
recently by a Constitution Bench of this 
Court in the case of Kewal Krishan Puri 
v. State of Punjab, (1979) 3 SCR 1217 
the fee realised from the payer of the 
fee has, by and large, to be spent for 
his special benefit and for the benefit of 
other persons connected with the transac- 
tions of purchase and sale in the various 
Mandis. The earlier cases on the point 
of fee have been elaborately reviewed 
in that judgment and certain principles 
have been culled out which will be ad- 
verted to hereinafter. While deciding the 
question of quid pro quo in relation to 
the impugned fees the High Court had 
not the advantage of the judgment of 
this Court. In that regard this judgment 
is a settler on the point and we hope 
that the authorities and all other con- 
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cerned in the matter will be guided by 
and follow the said decision in the 
matter of levy and utilisation of the 
market fee collected, 


4. We shall now at the outset refer 
to the relevant provisions of the Act as 
they stood in the year 1978 and some of 
the rules framed thereunder. Wherever 
necessary reference will be made to the 
unamended provisions of the Act, 


5. In clause (a) of Section 2 of the 
Act “Agricultural produce” has been 
defined to mean :— 

“Such items of produce of agriculture, 

horticulture, viticulture, apiculture, seri- 
culture; pisciculture, animal husbandry 
or forest as are specified in the Schedule, 
and includes, admixture of two or more 
of such items, and also includes any such 
item in processed form, and further in- 
cludes gur, rab, shakkar, khandsari and 
jaggery”. 
The ‘Board’ means the State Agricultural 
Produce Markets Board constituted 
under Section 26-A. Clause {e) defines 
“commission agent” or “Arhatiya” to 
mean :— Ë 

“Person who, in the ordinary coursa 

of business, makes or offers to make, a 
purchase or salė of agricultural produce, 
on behalf of the owner or seller or pur- 
chaser of agricultural produce, for Arhat 
or commission.” 
Under clause (k) "Market Area” ‘means 
an area notified as such under Sec. 6, 
or as modified under Section 8. Clause (c) 
defines "Principal Market Yard” to mean 
the portion of a Market Area, declared 
as such under Section 7. Clause (p) must 
be read in full :— 


“Producer” means a person who, 
whether by himself or through hired 
labour, produces, rears or catches, any 


agricultural produce, not being a produ-- 


cer who also works as a trader, broker or 
Dalal, commission agent or Arhatiya or 
who is otherwise ordinarily engaged in 
the business of storage of agricultural 
produce. 

Provided that if a question arises as 
to whether any person is a producer or 
not for the purposes ofthis Act, the deci- 
sion of the Director, made after an en- 
quiry, conducted in such manner as may 
be prescribed, shall be final.” 

Under clause (w) “Sub-Market Yard” 
means a portion of a Market Area, 
declared as such =under Section T, 
` Clause (y).defines a “trader” to mean :—<« 
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“a person who in the ordinary course 
of business is engaged in buying or sell- 
principal 
or as a duly authorised agent of one or 
more principals and includes a person 
engaged in processing of aRuicuitural 
produce.” 

6. Action under Section 5 was taken 
by the State Government declaring ita 
intention to .regulate and-control sale 
and purchase of agricultural produce in 
any area and thereafter declaration of 
Market Area was made under Sec. 6. 
Under the present impugned notification, 
which was issued on April 11, 1978 mak- 
ing it effective from May 1, 1978, almost 
the whole of Uttar Pradesh‘ has been 
declared to be Market Area dividing it 
into 250 areas and indicating in 
Schedule B of the notification 115 com- 
modities in respect of which the fee 
could be levied by the Market Com- 
mittees. Under Section 7 declarations of 
Principal Market Yard and Sub-Market 
Yards have been made. Most of such 
areas declared so far are the markets or 
the Mandis where the traders are carry- 
ing on their businesses. It is proposed to 
establish Principal Market Yard and 
Sub-Market Yards separately in every 
market area and a question of asking the 
traders ‘to carry on their business only 
in such Market Yards is under considera- 
tion of the Government. The State Gov- 
ernment under Section 8 has got the 
power, to alter any market area and 
modify the list of agricultural produce. 
Section 9 provides for the effects of 
declaration of Market Area. Chapter IT 
of the Act deals with the establishment, 
incorporation and constitution of the 
Market Committees. The most important 
section is Section 17 which provides for 
the powers of the Committee. Clause (i) 
authorises a Committee to issue or re- 
new licences under the Act on such 
terms and conditions and subject to such 
restrictions. as may be prescribed. 
Clause (iii) authorises a Committee to 
levy and, collect, (a) such fees as may 
be prescribed for the issue or renewal of 
licences, and (b) market fee at the rate 
and in the manner provided therein. 
Clause (b) of Section 17 (iii) has under- 
gone drastic changes from time to time 
and that enabled the appellants to ad- 
vance certain serious arguments to 
challenge the levy of the fees especially 
when the Rules were not correspondingly 
amended. We shall advert to this aspect 
of the matter later in this. judgment af 
the appropriate place. Section. 19 provides 
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for the Market Committee Fund and its 
utilisation. Section 19-B was introduced 
in the Act by U, P. Act 7 of 1978 w.e.f. 
29-12-1977 providing for the establish- | 
ment of ‘Market Development Fund’ for 
each committee. The rule-making power 
of the State Government is to be found 
in Section 40. 
7. From the Rules. no provision is 
necessary to be specifically referred here 
except to. point out that the State Gov- 
ernment will be well advised to provide 
a machinery in the Rules for the adjudi- 
cation of disputes which may be. raised 
by the-persons liable to pay the market 
fee in relation to their factum or quan-~ 
tum of liability. We are not impressed 
with the argument advanced on behalf 
of the Market Committees that no such 
disputes actually exist or are likely to 
exist which require any machinery of 
the Market Committee for its..adjudica~ 
tion. At places hereinafter in this judg- 
ment we shall point out, the nature of 
disputes which are likely to arise and 
which have got to be decided in the first 
instance by a machinery of the Market 
Committee such as a Board or the like, 


It would be just and proper and also- 


convenient for all concerned if the dis- 
putes are thereafter taken to any court 
of law. 

8. Chapter VI of the Rules deals 
with levy and collection of fees. Rule 66 
dealing with the levy of market fee and 
Rule 68 providing for its recovery on 
reference to the provisions of Sec. 17 (ili) 
will be alluded to hereinafter to point 
out the chaotic conditions in which the 
Rules have been left in spite of the 
amendment in Sec. 17 (Hi). (b) of the Act. 
Rule 67 provides for licence fee and in 
none of these appeals we are concerned 
with the question of levy or quantum of 
the licence fee, Chapter VII deals with 
the transaction of business in- market 
Yards. 

9. Several sets of arguments were 
advanced on behalf of the trader-appel- 
fants in the various appeals by their 


respective learned - counsel. Three sets of 


arguments were advanced on behalf of 
the various Market Committees and a 
separate argument was addressed to us 
on behalf of the State. In some of the 
appeals the State and/or the Market 
Committee are the appellants. The points 
urged on behalf of the trader-appellants, 
although too numerous broadly speaking 
are the following :-— 

(1) Big areas consisting. of towns and 
villages have been notified as Market- 
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Areas without rendering any- service, 
This is contrary to the whole object of 
the Act and the concept of fee, : . 

(2) No market area or market yard 
has been validly created. 

(3) No Mandi Samiti (Market Com- 
mittee) has been validly appointed, 

(4) No machinery has been provided 
in the Rules for adjudication of disputes, 

(5) Fixation of minimum of 1% to be 
charged as market fee by all the Market 
Committees under Section 17 (iii) (b) 
of the Act was illegal as the requirement 
of and the services to be rendered by 
the various Market Committees could 
not be on the same footing. 

(6) There was no application of mind 
in issuing the notification dated 11-4-1976 
whereby 250 market areas were notified 
and 115 items of agricultural produce 
were specified. 

(7) There could not be any multi-point 
levy of any market fee either in the 
game market area or in different market 
areas, : 

(8) The retrospective operation of tha 
law brought about in Section 17 (iit) (b) 
by U; P. Act ¥ of 1978 w.e,f 12-6-1973 
is bad, 

(9) No market fee could be levied on 
goods not produced within the limits ofa 
particular market area and if produced 
outside and brought in such area. 

(10) No market fee could levied both 
on paddy and rice. The rice millers have 
been illegally asked to pay market fee 
on. their sale of rice. Similarly no market 
fee was payable on Ghee either by the 


_producer-trader of Ghee or by its pur- 
chaser, 


(11) Fee could be charged on sale of 
animals but could not be charged on 
Fe and skins as was being illegally 

e, 

(12) Fee could be charged on wood or 
timber but could not be charged either 
on furniture manufactured from such 
wood or timber or on Catechu (Katha). 

(13) Wood cut and brought from the 
faungle by a manufacturer of paper such 
as Star Paper Mills, Saharanpur could 
not be subjected to levy of fee. 

(14) Some of the items mentioned in 
the notification are Kirana goods brought 
from outside the market area or even 
from other States for sale in different 
Mandis. They cannot be subjected to the 
levy of market fee, 

(15) No market fee could be charged 
on tobacco or tendu leaves nor on bidie 

(16) No fee could be charged in a 
municipal area as no market committee 


1132 S, C. 


can be constituted there nor in a Nyaya 
Panchayat. i 

(17) No market fee could be charged 
on rab salawat and rab galawat. 

(18) No market fee can be charged if 
only goods are brought in a market area 
and despatched outside it without there 
taking place any transaction of purchase 
and sale in respect of these goods. 

(19) Any goods sold under any con- 
trolled legislation such as rice ete., can- 
not attract the levy of fee as there is no 
freedom to make any sale in respect of 
such commodity. 

(20) If no licence is issued or taken 
under Section 9 (1) of the Act then there 
is no liability to pay a market fee, 


(21) No market fee can be levied on 
transactions of match-boxes, soyabean 
products, articles sold by Kisan Products 
Ltd. and Pan (betel leaves). , 

(22) No market. fee can be charged 
from vendors of fruits and vegetables 
through their Commission Agents. 

(23) Fee can be charged only on those 
transactions in which the seller is produ- 
cer and not on any other transaction. 

(24) Market fee can be charged only 
on those transactions in which the seller 
is the purchaser of agricultural produce 
and not on any other transaction. 

Points 1 to 4: 


10. These four points are taken up 
together as there is no substance in any 
of them. Declaration of big areas as Mar- 
ket Areas does not offend any provision 
of law. Any area big or small including 
towns and villages can be declared as 
Market Area under Section 6 of the Act. 


As explained in the case of Kewal- 


Krishan Puri (supra) the whole of the 
market area is not meant where 
traders or the licensees can be allowed 
to set up and carry on their business.. 
The traders are required to take out 
licences under Section 9 (2) read with 
Section 11 of the Act, for such place 
which is either a Principal Market Yard 
Jor a Sub-Market Yard or at any speci- 
fied place in the Market Area. Nobody 
can be permitted to carry on his bust- 
ness anywhere in the Market Area as 
the Market Committee will not be able 
to control and levy fee throughout the 
Market Area, The question of rendering 
service and its correlation to the charg- 
ing of fee has been elaborately discussed 
in the said decision and the following 
principles have been culled out :— 

“(1) That the amount of fee realised 
must be earmarked for rendering servi- 
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ces to the licensees in the notified market 
area and a good and substantial portion 
of it must be shown to be expended for 
this purpose. - 

(2) That the services rendered to the 
licensees must be in relation to the trans- 
action of purchase or sale of the agri- 
cultural produce. 


(3) That while rendering services in 
the market area for the purpose of 
facilitating the transactions of purchase 
and sale with a view to achieve the ob- 
jects of the marketing legislation it is 


(4) That while conferring some spe 
cial benefits on the licensee it is permis- 
sible to render such service in the mar- 
ket which may be in the general inte- 
rest of all concerned with the transac 
tions taking place in the market, 

(5) That spending the amount of mar- 
ket fees for the purpose of- augmenting 
the agricultural produce, its facility of 
transport in villages and to provide other 
facilities meant mainly or exclusively for 
the benefit of the agriculturists is nof- 
permissible on the ground that such 
services in the long run go to increase 
the volume of transactions in the marke® 
ultimately benefiting the traders also, 
Such an indirect and remote benefit to 
the traders is in no sense a special bene- 
fit to them. 

(6) That the element of quid pro que 
may not be possible, or even necessary, 
to be established with arthmetical ex- 
actitude but even broadly and reason- 
ably it must be established by the 
authorities who charge the fees that the 
amount is being spent for rendering ser- 
vices to those on whom falls the burden 
of the fee. | 

(7). At least a good and substantial 
portion of the amount collected on ac- 
count of fees, may be in the neighbour- 
hood of two-thirds or three-fourths, must 
be shown with reasonable certainty as 
being spent for rendering services of the 
kind mentioned above.” 

As already stated, Market Yards also 
have been established while issuing 
‘notifications under Section 7. By and 
large, the Mandis where the traders are 
carrying on their business for the time 
being have been declared as ` Market 
Yards. When the Market Committees are 
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able .to construct their own Market 
Yards, as in some places they have been 
able to do, then a question will arise 
whether a trader can be forced to go to 
that place only for carrying on his busi- 
ness in agricultural produce or he can 
be permitted to carry on his business in 
his old place. For the time being this 
question is left open. Market Committees 
have not been constituted yet in accor- 
dance with the provisions contained in 
Section 13 of the Act. They have been 
constituted temporarily under Uttar Pra- 
desh Krishi Utpadan Mandi Samitis 
(Alpakalik Vyawastha) Adhiniyam, 1972 
which Act was a temporary Act and has 
been extended from year to year. But it 
is high time that Market Committees 
should be constituted in. a regular 
manner on a permanent basis in accor- 
dance with the provisions contained in 
Chapter ITI of the Act. But the levy and 
collection of fee by the temporary Mar- 
ket Committees is not illegal as argued 
on behalf of the appellants. A machmery 
for adjudication of disputes is necessary 
to be provided under the Rules for the 
proper functioning of the Market Com- 
mittees, We have already observed and 
expressed our hope for bringing into 
existence such machinery in one form or 
the other. But it is not correct to say 
that in absence of such a machinery no 
market fee can be levied or collected. If 
a dispute arises then in the first instance 
the Market Committee itself or any Sub- 


Committee appointed by it can give its - 


finding which will be subject to challenge 
in any court of law when steps are taken 
for enforcement of the provisions for 
realisation of the market fee. 


Point No. 5: 


11. Under clause (b) of Sec. 17 (5 
of the Act a minimum and maximum 
limit of market fee chargeable has been 
fixed by the legislature. The minimum 
is 1% and the maximum is 14% of the 
price of the agricultural produce sold. 
The fixing of the minimum of 1% fee by 
itself is not illegal but it would be sub- 
ject to the rendering of adequate servi- 
ces, as explained by this Court in Kewal 
Krishan Puri’s case. The facts placed be- 
fore the High Court as also before us 
were too meagre to indicate that services 
to the extent of the fee levied at 1% are 
not being rendered, In Puri’s case we 
uvheld the levy of Market fee at 2% on 
the value of the goods sold. But there 
we found that the Market Committees 
-were rendering greater services than are 
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being rendered by the Market Com~-; 
mittees of Uttar Pradesh. Yet charging 


of 1% fee as is being charged 
throughout the State of Uttar 
Pradesh by all the Market Com- 


mittees is not illegal and does not go be- 
yond the quid pro quo theory discussed 
in Puri’s case. 

Point No. 6: 

12. It is difficult to understand the 
significance of this point. The notification 
dated 11-4-1978 indicates that in the 
various Districts, the number of which 
is about 55,250 Market Committees have 
been constituted and about 115 items 
have been selected in respect of which 
market fee has been directed to be levied. 
None of the items sọ specified is such 
that it cannot be covered by the 
Schedule which is a part of the Act. The 
definition of agricultural produce is very 
wide. It is not confined to items of agri- 
cultural produce only but includes items 
of produce of horticulture, viticulture, 
apiculture, sericulture, pisciculture ani- 
mal husbandry or forest. Such items are 
specified in the Act which is undoubted- 
ly a part of the Act. That being so chal- 
lenge to the notification dated 11-4-197 
on the ground that it was issued withou 
any .application of mind is devoid of any 
substance and must be rejected. 

Point No. 7: 

13. It is clear and it was expressly 
conceded to on behalf of the Market 
Committees and the State that there 
cannot be any multi-point levy of. mar- 
ket fee in the same market area. The 
reason is obvious. Section 17 (ii) (b), as 
amended by U. P. Act 7 of 1978 reads 
as follows :— 

“market fee, which shall be payable 
on transactions of sale of specified agri- 
cultural produce in the market area at 
such rates, being not less than one 
percentum and not more than one and 
half percentum of the price of the agri- 
cultural produce so sold, as the State 
Government may specify by notification, | 
and such fee shall be realised in the fol- 
lowing manner :— 

(1) if the produce is sold through a 
commission agent, the commission agent 
may realise the market fee from the pur- 
chaser and shall be liable to pay the 
same to the Committee: . 

(2) if the produce is purchased directly 
by a trader from a producer the trader 
shall be liable to pay the market fee to 
the Committee; 

(3) if the produce is purchased by a 
trader from another - trader, the trader 
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selling the produce may realise it from 
the purchaser and shall be liable to pay 
the market fee to the Committee: and 
(4) in any other case of sale of such 
produce, the purchaser shall be liable to 
pay the market fee to the Committee.” 
All the four clauses of\clause (b) are 
mutually exclusive. If the produce is pur- 
chased from a producer directly the tra- 
der shall be liable to pay the market fee 
to the Committee in accordance with 
sub-clause (2). But if the trader sells the 
same produce or any product of the 
same produce to another trader neither 
the seller-trader nor the purchaser-tra- 












was not disputed by the 
mittee, rather it was conceded, and in 
ur opinion, rightly. But some difficulty 
arises in regard to the products of the 
agricultural produce which has been 
subjected to the levy of market fee. This 
will be relevant when we come to consi- 
der the various agricultural produce in 
respect of which challenge was made on 
the ground that. it amounts to multi- 
point levy. At this stage we may explain 
our viewpoint by taking a few examples 
from the Schedule appended to the Act. 
Wheat, an agricultural produce, is men- 
tioned under the heading ‘Cereals’. Sup- 
pose the transaction of wheat, namely, 
wheat purchased from a producer by a 
trader has been subjected to levy of 
market fee under Section 17 (ii) (b) (2) 
‘no further levy of market fee in the 
same market area could be made, not 
even on wheat flour if flour were to 

included in the Schedule. ‘The better ex- 
ample can be found in the items under 
the heading ‘Animal Husbandry Pro- 
ducts’ wherein in the Schedule milk and 
Ghee both are mentioned. Milk, of course, 
is not mentioned in the notification dated 
11-4-1978. But if it would have been men- 
tioned then only the transaction of milk 
in a particular market area could be 
subjected to levy of fee and Ghee manu- 
factured from milk could not be so sub- 
fected. But since milk is not mentioned 
in the notification the transaction of 
Ghee can be subjected to the levy of fee 
in accordance with the principle to be 
discussed hereinafter. The greater diffi- 
culty arises with respect to paddy and 
rice as both of them are mentioned in 
the: Schedule as well as in the notifica- 
tion. We shall show hereinafter that in a 
particular market area market fee can- 
not be levied both in relation to the 
‘transaction of purchase and sale of 
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paddy and the rice produced from tha 
same paddy. Fee can be charged only on 
ene transaction. This finds support from 
the unamended Rules as they are, where- 
in it is to be found sub-rule (2) of R. 66, 
But we find nothing in the provisions o 
the Act or the Rules to warrant the tak- 
ing of the view that in another market 
area the Market Committee of that area 
cannot levy fee on a fresh transaction o 
sale and purchase taking place dn that 
area. Supposing the Wheat is purchased 
in market area X by a trader from a pro- 
ducer, fee will be chargeable under Sec- 
tion 17 (iil) (b) (2). If the same Wheat is 


taken to another market area say Y and - . 


another transaction of. sale and purchase 
takes place there between a trader and 
a trader the market fee will be leviable 
under sub-clause (3). It is also not 


- correct to say that the agricultural pro- 


duce must have been produced in t 
market area in which the first levy is 
made. It might have been produced 
another market area or even outside t 
State of Uttar Pradesh but if a transac- 
tion of sale and purchase takes place 
an agricultural produce as defined in the 
Act and covered ‘by the notification with- 
in a particular market area then fee can 
be charged in relation to said 
transaction. 
Point No. 8: 


14. In order to appreciate the impli- 
cation of this point we have first to read 
and compare the provisions of Sec- 
tion 17 (Gii) (b) of the Act as they stood 
before 1973, between 1973 and 1978 and 
after the amendment by Act 7 of 1978, 
The provision as enacted in. U. P, 
Act XXV of 1964 read as follows :— 

“17. A Committee shall, for the pur- 
poses of this Act. have the power to:—= 

(iii) levy and collect: 

(b) market fees on transactions of sale _ 
or purchase of specified agricultural pro- 
duce in the Principal Market Yard and 
Sub-Market Yards from such persons 
and at such rates as may be prescribed, 
but not exceeding one-half percentum 
of the price of the specified agricultural 
produce sold or purchased therein”. 

15. The Rules which were framed in 
1965 prescribed the rates of and the liabi- 
lity of the persons to pay the market fee, 
The relevant provisions of Rules 65 and 
68 are quoted below :— 

“66 Market fee — Section 17 (iti) — 
(1) The Market Committee shall have the 
power to levy and collect fees on the 
specified agricultural produce broughf 
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end sold in the Market Yards at such 
rates as may be specified in the bye-laws 
‘but not exceeding one-half of one per- 
centum of the price of the specified agri- 
cultural produce: 

Provided that the market fee shall. be 
payable by the seller. 

68. Recovery. of fee — Section 17 (ii) 
— (1) The market fee on specified agri- 
cultural produce shall be payable as 
soon as such produce is sold in the 
Principal Market Yard or Sub-Market 
Yards in accordance with the terms of 
and conditions specified in the bye-laws, 

(2) The market fee shall be realised 
from the seller in the following 
manner :— 

(i) If the specified ‘agricultural pro- 
duce is sold through the Commission 
agent or directly to the trader, the Com- 
mission agent or the trader, as the case 
may be, shall charge market fee from 
the seller in sale voucher in Form No. VI 
and deposit the amount of market fee so 
realised with the Market Committee in 
accordance with the directions of the 
Committee issued in this behalf. 

(ii) If the specified agricultural pro- 
duce is sold directly by the seller to the 
consumer, the market fee shall be rea- 
lised by the servant of the Market Com- 
mittee authorized by it in this behalf. 


(3) The licence fee shall be paid along 
with the application for licence: | 

Provided that in case the Market Com- 
mittee refuses to issue a licence, the fes 
deposited by the applicant shall be re- 
funded to him. 

(4) The payment of market fee and 
licence fee shall be made to the Com- 
mittee in cash.” 

16. It would thus be seen that before 
_1973, reading the provisions of the Aci 
and the Rules, market fee was to be 
charged at such rates as specified in the 
bye-laws of a particular Market Com- 
mittee. But it- could not exceed 1/2 per- 


centum of the price of the agricultural 


produce. We were informed at the Bar 
that almost every Market Committee had 
levied fee @ 4%. The liability to pay the 
fee was of the seller of the agricultural 
produce. Market fee was liable to be paid 
. under Rule 68 (2) (ii) even if the speci- 

fied agricultural produce was sold direct- 
ly by the seller to the consumer. This 
provision has been superseded now by 
an amendment in the Act brought about 
by U. P. Act 19 of 1979, whereby a pro- 
viso to the following effect has been 
added to Section 17 (iii) (b):— 
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levied or collected on the retail sale of 
any specified agricultural produce where 
such sale is made to the consumer”, 

17. Clause (b) of Section 17 (iii) was 
amended by U. P. Act 13 of 1973 as re- 
enacted by U. P. Act 20 of 1974., 

The said clause stood as follows after the 
said amendment :— 


“(b) market fees, which shall be pay- 
able by purchasers, on transactions of 
sale of specified agricultural produce in 
the Principal Market Yard or a Sub-Mar- 
ket Yard at such rates, being not less 
than one percentum and not more than 
one-and-a-half percentum of the price 
of the agricultural produce so sold, as 
the State Government may specify by 
notification in the Gazette; os 


It would be noticed that by the said 
amendment ‘in clause (b) the minimum 
rate fixed was 1 percentum and the 
maximum 13 percentum and the liability 
to pay the fee became that of the pur- 
chaser instead of the seller as prescribed 
earlier by the Rules. Yet the Rules con- 
tinued as they were. Nonetheless it is 
plain that after the amendment in the 
Statute, Rules could apply only mutatis 
mutandis and wherever there was a con- 
flict between the Rules and the Statute 
the latter had to prevail. 


18. In passing. reference may be 
made to the | substitution of the words 
market area in place of the words 
"Principal Market Yard or the Sub-Mar- 
ket Yards” occurring in clause (b) by 
U. P. Act 6 of 1977 w. e. £ 20-12-1976, We 
have already adverted to this aspect of 


‘the matter and pointed out that transac- 


tions cannot take place in whole of the 
market area and although theoretically 
fee is chargeable in the whole of the 
area now but actually the Rules and 
especially the Explanation to Rule 66 
indicate that the transactions do take 
place in the Principal Market Yard or 
Market Yards or some specified place or 
places in a particular market area. Then 
came the amended Sec. 17 (iii) (b) of 
U. P. Act 7 of 1978, which had already 
been extracted above and it was made 
retrospective w.e.f. 12-6-1973. Under 
the present provision a . liability to pay 
the fee is under four mutually exclusive 
clauses. The Rules which were framed 
in 1965 namely Rules 66 and 68 are so 
very different from the present provi-: 
sion of law that we had to express our 
distress in the beginning of this judg- 
ment for the failure of the Government 
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to amend the Rules and -bring it in con- 
formity with the -amended provisions of 
the Statute from time to time. Anyway, 
the Rules will apply as far as possible 
so long they do not come in conflict with 
the Statute and even without the aid of 
the Rules the provision in Sec, 17 (iii) (b) 
as it stands after the amendment brought 
about by U. P. Act 7 of 1978 is workable 
and can be given effect to. The State 
legislature owas competent to make 
retrospective amendment vide B. Baner- 
jee v. Anita Pan. (1975) 2 SCR 774 and 
M/s. S. K. Sugar Ltd. v. State of Bihar 
(1975) 1 SCR 312. It has also 
been pointed out in Sudhundra 
Thirtha Swamiar v. Commr., for Hindu 
Religious & Charitable Endowments, 
Mysore (1963) Supp 2 SCR 302 at pages 
324-25 that retrospective imposition of a 
fee is valid. Of course, this cannot be a 
rule of universal application. In a given 
case and in a given situation the retros- 
pective operation may be hit by Arti- 
cle 19. But in the present case we are 
inclined to take the view that the 
retrospectivity of the law as such is not 
bad and the only safeguard which we 
want to point out is this. If market fee 
has been realised by any Market Com- 
ttee in respect of transactionns of sale 
of agricultural produce taking place be- 
tween 12-6-1973 and coming into force 
of U. P. Act 7 of 1978, in accordance 
with the law as it prevailed then, no 
market fee under the amended law can 
be realised again. But if in respect of 





realised in accordance with the amended 
provision of the law. The only hardship 
will be to persons covered by sub- 
clauses (1) and (3) wherein a provision 
has been made to pass on the burden of 
fee to others. In the case of sub-clause (1) 


sub-clause (3) can 
realise it from the purchaser. If market 


could pass on the burden. We are not 
disposed to hold the law bad only on that 
account. 

Point No, 9: 

19. We have already alluded to this 
aspect of the matter earlier in our judg- 
ment and taken the view that market fee 
could be levied on transactions of goods 
not produced within the limits of a parti- 
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lar market area by the Market Com- 


mittee of that area even though the goods 
are produced outside the State of Uttar 


Pradesh or outside the market area of 


that particular Market Committee pro- 
vided the transactions take place within 
the limits of that Market area. On the 
other hand we find no provision in the 
Act. or the Rules to limit the operation 
of the law in a particular market areal . 
only in respect of the agricultural pro- 
duce produced in that area ‘ 

Point No. 10: 

20. Apropos this point attention is 
first to be focussed on the definition of 
the word' ‘producer’ in clause (p) and 
‘trader’ in clause (yì of Section 2 of the 
Act which have already been quoted..A 
producer who produces agricultural pro- 
duce generally does not indulge in trad- 


‘ing activities so as to become a trader 


within the meaning of clause (y). He is 
covered by clause (p) only. If a person is 
simply a trader indulging in trading 
activities he is covered by the definition 
in clause (v) We have coined the ex- 
pression producer-trader for a person 
who is both a producer of agricultural 
produce and himself trades in it. For the 
purposes of the Act he ceases to be a 
producer and becomes a trader only as 
the definition indicates. While discussing 
the question of levy of market fee onl 
paddy and rice this aspect of the matter 
is important and therefore we thought 


it appropriate to highlight it at this 


. By and large in the notification 
dated April 11, 1978 there is hardly any 
duplication of any item of agricultural 
produce. As for example, under Group D 
Animal Husbandry Products, milk 
has been omitted although it is to be 
found in the Sehedule appended to the 
Act. From milk can be prepared Ghee 
or Khoya and Items 1 and 2 in Group D 
are the said articles. Hides and Skins 
can be had from the animals, so wool is 
obtained from the sheep. But in case of 
paddy and rice mentioned as Items 3 and 
4in Group A-I “Cereals”, there is a 
duplication as rice is obtained from 
paddy. We would, therefore, like to 
clarify the position of law in this re- 
gard. If paddy is purchased in a parti- 
cular market area by a rice miller and 
the same paddy is converted into rice 
and sold then the rice miller will be li- 
able to pay market fee on his purchase 
of paddy from the agriculturist-producer 
under sub-clause (2) of Section 17 (iii) (b). 
He cannot be asked to pay market fee 
over again under sub-clause (3) in rela- 
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tion to the transaction of rice. Nor will 
it be open to the Market Committee to 
choose between either of the two in the 
example just piven. Market fee 
has to be levied and collected in relation 
to the transaction of paddy alone. Other- 


wise, there will be a risk of violation of. 


Article 14 if it is left to the sweet-will 
of the Market Committee in the case of 


some rice millers to charge market fee. 
on the transaction of paddy and in case. 


of others to charge it when the sale of 
rice takes place. If, however, paddy is 
brought by the rice-miller from another 
market area, then the Market Committee 
of the area where paddy is converted in- 
to rice and sold will be éntitled to charge 
market fee on the transaction of sale in 
- laccordance with sub-clause (3). We now 
take the example of a producer-trader 
who is an agriculturist and produces 
paddy in his own field but owns a rice 
mill also in the same market area. He 
mills the paddy grown by him into rice 
and sells it as such. It is plain that in 
his case no market fee can be charged 
on paddy because there is no transac- 
tion of sale and purchase of paddy and 
_jmarket fee can be charged only on the 
sale of rice by him in accordance with 
with sub-clause (3) and he will be entitl- 
ed to pass on the burden to his purcha- 
ser.. Disputes of facts were raised before 
us as to whether . paddy had been sub- 
jécted to the charge of market fee or not 
and whether the same paddy has 
been milled into rice. We did not enter 


into this disputed question of fact, and 


‘as observed - above, after clarifying the 
law we direct the Market Committees to 
levy market fee in the light of this judg- 
ment, It will be open to any trader to go 
to the High Court again, if necessary, 
for the redress of his grievance in connec- 
tion with a disputed question which may 
arise even after our judgment. À 


21. In relation to the transactions of 
Ghee we had two types of dealers be- 
fore us — (1) a dealer who purchases 
milk or cream from the villagers and 
others and manufactures Ghee in his plant 
and (2) a dealer -who purchases such 
Ghee from the manufacturer of Ghee and 


sells it to another trader in the same. 


market area. The first dealer. will be li- 
able to pay market fee because he is the 
producer of Ghee within the meaning of 
` the Act and at the same time a trader in 
Ghee also. When he sellis Ghee to another 
dealer in Ghee who is simply a dealer 
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then under sub-clause (3) of Sec- 
tion 17 (ili) (b) the manufacturing dealer 
will be liable to pay - market fee to the 
Market Committee on the transaction of 
Ghee. But he will be entitled to pass on 
the burden to his purchaser. Apropos the. 
Market Committee, however, the liability 
will be of the manufacturing dealer. If 
milk, butter or cream would have been 
included in the notification then the 
charging of fee in relation to the first 
transaction of sale and purchase of such 
commodities would have been attracted 
in the light of the principle of law we 
have enunciated above with reference to 
paddy and rice. But in the case of 
Group D such commodities are not men- 
tioned in the notification. 


Point No. 11: 


22, An attempt was made on behalf 
of the Hides and Skins dealers to show 
that hides and skins cannot be an agri- 
cultural produce within the meaning of 


- the Act. They are obtained from the 


carcass of an animal and not from a liv- 
ing animal. Argument stressed was that 
under group C in the Schedule appended 


_to the Act Animal Husbandry Products 


only can come, Item 11 Hides and Skins, 
item 12 bones, item 13 meat ete. are not 
products of Animal Husbandry. Some 
authoritative books were cited hefore us 
on “Words and Phrases” to show the 
meaning of ‘Animal’. ‘Husbandry’ and 
‘Animal Husbandry’. Animal Husbandry 
means that branch of’ agriculture which 
is concerned with farm animals especial- 
ly as regards breeding, care and produc- 
tion. We are not impressed by this argu- 
ment, The definition clause (a) of Sec- 
tion 2 uses the expression ‘animal hus- 
bandry’ by way of a descriptive one 
without strictly confining to the products 
of animal husbandry as the addition of 
the words “specified in the schedule” 
indicates. In the schedule under the 
group ‘husbandry products’ are mention- 
ed all these items. We may also add that 
one may breed and rear animals in a 
farm for the purpose of obtaining hides 
and skins after they are butchered. Mar- 
ket fee is, therefore, leviable on the 
transactions of hides and skins as no 
market fee can be -charged on transac- 
tions of sale and purchase of animals in 
a market area in the State of Uttar Pra- 
desh, the same having not been included 
in the notification. Had it been included 
in the notification, then no market fee 
could be charged in the’ same market 
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area on hides and skins. It could only 
be charged in relation to the transaction 
of purchase and sale of animals, 

Point No. 12: 

23. For discussing this point we have 
to refer to group E of the notification 
dated 11-4-1978 which deals with forest 
products. The items mentioned in the 
said group are (1) Gum, (D) Wood, 
(3) Tendu leaves, (4) Catechu and (5) Lac, 
Market fee can be charged on purchase 
of wood by a trader from a producer, 
No fee can be charged on the sale of 
furniture manufactured by the purcha- 
ser of wood. It was also conceded on be- 
half of the Market Committees that mar- 
ket fee was not being charged on tha 
sale of furniture. If it has been so charg- 
ed it will be refunded. Furniture is not 
an item mentioned in the group of forest 
products. Therefore,, this question does 
not present any difficulty at all. Diff- 
culty cropped up in relation to the charg- 
ing of market fee apropos the transaction 
of Catechu. According to the Market 
Committees Catechu is a product from 
timber or trees like Gum or Lac. H 
trickles down from the trees. On the 
other hand, according to the -Catechu 
dealers by processing of Khar trees 
Catechu is produced. We leave this ques- 
tion of fact to be decided by the Markef 
Committees concerned in the first ins- 
tance and then by a court of law. If 
Catechu is a product of Khar trees by 
some processing as prima facie it ap- 
pears to us to be so then it is plain tha? 
market -fee can be charged only on the 
purchase of Khar wood and not on ths 


. sale of Catechu. 


Point No. 13: 


. - 24. - This ‘item presented some diff- 
culty in solution. A licénce is granted to 
a Paper Mill and to other kinds of dea- 
lers for cutting wood from the jungle 
and bringing it to their factories for 
manufacture of various articles such as 
paper etc. It was argued that there was 
no transaction of sale and purchase in- 
volved in the above operation. Moreover 
the wood is cut from the jungle area 
which although has been roped in the 
market area but no service is rendered 
in that jungle area by any Market Com- 
mittee. In our opinion in the licence is 
involved sale of wood and a right to go 
to. that land to cut that wood. The wood 
may be used by the manufacturer for 
manufacturing furniture or may be used 
in the manufacture of paper or any other 
commodity. That is immaterial. The 
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owner of the jungle wherefrom the wood 
is cut and brought will be a producer 
within the meaning of the Act and the 
licensee-producer of that wood would be 
a purchaser of an agricultural produce 
within the meaning of sub-clause (2) of 
Section 17 (iii) (b) of the Act Hable to 
pay market fee. It matters little what 
use is made of the wood by him. The 
question of quid pro quo and service can- 
not be decided by a dichotomy of service 
to every payer of fee as held by this 
Court in Kewal Krishan Puri’s case. The 
matter has to be judged in a broad sense|’ 
and not in the sense of rendering service 
to every individual payer of the mee 


Point No, 14: 


25. This point also presented some 
difficulty. But on a parity of reasoning 
mentioned so far in connection with the 
other items, we have got to hold that 
such Kirana goods as are included in the 
notification brought from outside a 
particular market area or even from out- 
side the State of Uttar Pradesh are 
chargeable to market fee when their sale 
takes place in a particular market area. 
In group A-VI Spices. are mentioned 
including certain Kirana items such as 
Ripe Chillies, Sonf, turmeric etc, They 
are sold by the Kirana dealers. Some- 
times they purchase them from the agri- 
culturists in the same market area. In 
relation fo thosé transactions they will 
be liable to pay market fee under sub- 
clause (2) of Section 17 (iii) fb). More 
often than not such articles are brought 
from outside and sold by the Kirana 
merchants. If they are sold to consumers, 
no market fee can be levied in view of 
the proviso added in the year 1979. If they 
are sold in wholesale, then the transac- 
tion can be subjected to the levy of mar- 
ket fee because in a particular market 
area they enter into the first transaction 
of sale in respect of the specified agri- 
cultural produce, 

Point No. 15: 

26. Market fee can be charged oni 
transaction of tobacco as it is included in 
group A-V of the notification. As in the 
case of other items so in this case also 
the fee will be leviable if tobacco is pur- 
chased in the same market area from an 
agriculturist in accordance with sub- 
clause (2). Otherwise it would be leviable 
under sub-clause (3). Similar is the posi- 
tion in regard to tendu leaves which is 
mentioned in group E. Bidi cannot be 
treated.as an agricultural produce as it 
is not an admixture of tobacco and tendu 
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leaves within the meaning of S. 2 (a) of 
the Act. It was conceded on behalf of the 
Market Committees that no market fea 
was being charged on the transactions of 
Bidi. But if a Bidi manufacturer purcha- 
ses tobacco and tendu leaves in the market 
area and uses them in the manufacture 
of bidi, he will be liable to pay market 
fee in relation to the transaction 7 
tobacco and tendu leaves, 

Point No. 16: 

27. This point has been stated mere- 
ly to be rejected. There is no substance 
in this point. Our attention was drawn 
to some provisions in the Municipal Acts 
and the Zila Parishad Acts to show that 
no market committee could’ be constitut- 
ed in a municipal area or a Nyaya 
Panchayat. We do not: consider it neces- 
sary to deal with this point in any detail 
We merely reject it as being devoid of 
any substance. 

Point No. 1%: 

28. Gur, rab, shakkar, khandsari and 
jaggery are expressly included in the 
definition of agricultural produce given 
in clause (a) of Section 2 of the Act. We 
are here concerned with the question as 
to whether rab galawat and rab salawat 
are rab within the meaning of Sec. 2 (a) 
or are bye-products of molasses received 
at the time of manufacture of khandsari. 
According to the case of some of the ap- 
pellants who deal in these commodities 
they are the bye-products and market 
fee has alreddy been charged on rab and 
therefore the fee cannot be charged again 
on rab galawat and rab salawat. Disputes 
of facts were raised in this connection 
before us on behalf of the Market Com- 
mittees, On the materials placed before 
us it was clear to us that rab galawat 
and rab salawat cannot be sub- 
jected: to a separate charge of 
market fee apart from the transac- 
tion of rab. Market fee can be levied on 
the first transaction of rab taking place 
in any market area in accordance with 
any of the sub-clauses of S. 17 (iii) (b), 
as it may be applicable. It cannot be 
again charged on the second transaction 
of rab galawat or rab salawat even as- 
suming that it is rab. But on the mate- 
rials placed before us it appeared to us 
that rab. galawat and rab salawat are 
not rab in the original form but they are 
obtained at one stage or the other in the 
process - of manufacture of khandsari, 
Anyway the question of fact may be 
decided as we have indicated in respect 
of the other items in the first instance by 
the Market Committee and thereafter by 


Ram Chandra Kailash Kumar’ & Co. v. State of U. P. 


S. C. 1139 


the High Court, if necessary, in a fresh 
writ petition. It will bear repetition to 
say that the only transaction which can 
be subjected to levy of market fee in a 


_ particular market area is the first trans- 
action of rab and no other transaction of 


rab galawat and rab salawat. 
Point No, 18: 


29. This point urged on behalf of the 


`- appellants is well founded and must be 


accepted as correct. On the very word- 
ings of clause (b) of Section 17 (iii) mar- 
ket fee is payable on transactions of sale 
of specified agricultural produce in the 
market area and if no transaction of 
sale takes place in’a particular market 
area no fee can be charged by the Mar- 
ket Committee of that area. If goods are 
merely brought- in any market area and 
are despatched outside it without any 
transaction of sale taking place therein, 
then no market fee can be charged. If the 
bringing of the goods in a particular mar- 
ket area and their despatch therefrom 
are as a result of transactions of pur- 
chase and sale taking place outside the 
market area, it is plain that no fee can, 
be levied. 

Point No. 19: 

30. This point has no substance and 
has got to be rejected, As held in Vishnu 
Agencies (Pvt.) Ltd. v. Commercial Tax 
Officer, (1978) 2 SCR 433 on a review of 
earlier decisions even if a commodity is 
sold pursuant to the controlled regula- 
tions still some small area is left to make 
it a transaction of sale. It may well be 
that no freedom is left to the parties in 
a large area of the transaction yet it is a 
transaction of sale, 


Point No, 20: 


$1, This point also must be rejected. 
A pure and simple producer as defined 
in clause (p) of Section 2 is not requir- 
ed to take any licence for selling his 
agricultural produce nor is he required 
to pay market fee under any of the sub- 
clauses of Section 17 (iii) (b). But if he is 
a producer-trader in the sense we have 
explained above, then he will be requir- 
ed to take out a licence in accordance 
with Section 9 (2) of the Act and nobody 
can be permitted to carry on any trade 
in apricultural produce in the market 
area without a valid licence. Merely for 
his lapse of not taking out a licence he 
cannot escape the liability to pay the 
market fee. Market fee will still be 
chargeable from the trader, as, in Sec- 
tion 17 Gii) (b) it is not stated that mar-| 
ket fee can be charged only from the 
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licensees. The proviso to clause (p) of 
Section 2 will be attracted only if a ques- 
tion arises as to whether any person is @ 
- producer or not for the purposes of the 
Act and in that event the decision of the 
Director made after an inquiry conduct- 
ed in the manner prescribed by the 
rules shall be final. The proviso has 


nothing tc do with a case of a producer-. 
trader. If a question. arises whether a - 


person is merely a producer or producer- 
trader the Director will have no power 
to decide this question. Such a question 
will have to be decided by the Market 
Committee itself which will be subject 
`- to the final decision of a court of law. 

32. In support of the argument re- 
Hance was placed upon the decision of 
this Court in Rauna Ram Tara Chand v. 
State of Punjab, (1976) 1 SCR 1. But that 
ease is distinguishable because of the 
language of Rules 29 and 31 of the Pun- 
jab Agricultural Produce Market Rules 
framed in 
Agricultural Produce Markets Act, 1961. 
Both the rules aforesaid clearly stated 
that the fee could be charged from the 
licensees only. Not only that even the 
charging Section 23 of the Act itself 
stated :— “a Committee may, subject to 
such rules as may be made by the State 
Government in this behalf, levy on 
ad valoram basis fees on the agricultural 
_ produce brought or sold by licensees in 
the notified market area at a rate not 
exceeding rupee one fifty paise for every 
one hundred rupees, provided...... ” On 
the other hand in Section 17 (iii) (b) of 
_|the U. P. Act and Rules 66 and 68 of the 

Rules 
is not found to be chargeable from the 
licensees only. The traders. cannot 
escape their liability to pay the fee on 
account of their default of taking ouf 
licenses, 

Point No. 21: 

33. This point is also well founded 
and must be accepted as correct Market 
fee can be charged only on the transac- 
tions of. purchases of wood and if a 
manufacturer of match-sticks purchases 
wood from the producer for the purposes 
of manufacturing the sticks he will be 
required to pay market fee on such pur- 
chase of wood only and not on the sale 
of match-sticks or match boxes. Similar- 
ly market fee will be leviable on the 
transaction of purchase of soyabean and 
not on transaction of sale of soyabean 
products. Exactly the same will be the 
position with regard to the articles sold 
by Kisan Products Ltd. and the sale of 
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Pan. Agricultural produce purchased by 
the dealers will be chargeable to market 
fee and not the sale of the products aft 
one kind of processing or the other, 

Point No. 22: a 

34, Under this head the submission on 
behalf of the fruit and vegetable mer- 
chants was that they bring their pro- 
ducts to the market and sell them in 
wholesale through their commission 
agents. No market fee, therefore, should 
be charged from them. In our opinion the 
argument so placed on behalf of the 
merchants is misconceived. Under sub- 
clause (1) of Section 17 (iii) (b) 
of the Act when: fruits and vege- 
tables are sold through a commission 
agent by the producer then the commis- 
sion agent is Hable to pay the market 
fee and he can realise it from the pur- 
chaser of fruits and vegetables. The bur- 
den does not fall on the producer. The 
liability in the first instance is of the 
commission agent and finally of the pur- 
chaser of the articles, 

Point No. 23: 

Point No. 24: 


35. Reliance was placed upon a deci- 
sion of the Mysore High Court (now. 
Karnataka) in the case of K. N., Marula- - 
radhya v. Mysore State, AIR 1970 Mys 
114 but the view taken by the Mysore 
High Court was dissented from by the 
Patna High Court in the case of Mangal- ' 
Chand Ramchandra v. State of Bihar, 
1971 BLJR 1038, one of us (Untwalia, J.) 
delivering the judgment of the Patna 
High Court stated at page 1053 thus :— 


“At this stage I would discuss a 
Bench decision of the Mysore High Court 
on which great reliance was placed on 
behalf of the petitioners in 
their contention that -no fee. can be 
levied on transaction of buying and sell- 
ing between a dealer and a dealer even 
though such transactions take place with- 
in the market area or the market proper. 
The decision of the Mysore High Court 
is in the case of K. N. Marularadhya v. 
The Mysore State AIR 1970 Mys 114. 
At page 126 (column 2) -from para- 
graph 33 ‘starts the discussion on the 
point at issue. To the extent the deci- 
sion goes to hold that the purchase. in 
respect of which the fee could’ be levied 
or collected is the earliest purchase, that 
is to say, 
one purchase and not on subseouent 
purchases, with respect I am inclined to. 
agree with that view expressed in para-; 
graphs 33 to 38. But while discussing the 
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point, Iyer, J., has confined this earliest 
purchase of the agricultural produce be- 
longing to the producer only. There does 
not seem to be a pointed discussion of 
the question whether the first purchase 
from a dealer could be subjected to levy 
or not. But by necessary implication, as 
I read the judgment, it seems, their 
Lordships of the Mysore High Court took 
the view that such a deal cannot be sub- 
jected to the levy of fee. With great res- 
pect, in that regard, I strike my note of 
dissent from the view expressed by the 
Mysore High Court. Firstly, merely 
because the object of the- legislation is 
the protection of the agriculturist, the 
plain meaning of the section cannot be 
cut down. Secondly, they have relied 
upon the practise prevailing around the 
area under different State statutes as 
mentioned in paragraph 36. If I may say 
with respect, law could not be so decid- 
ed on the basis of any practice. Of 
course, the interpretation given to the 
Statute can be supported by reference 
to practice. Thirdly, I am inclined to 
think that the 
in the case of Krishna Cocoanut Com- 
pany does.not lend support to the limit- 
ed view expressed by the Mysore High 
Court.” 

We approve of the Patna view and in the 
set-up of the U. P. Act after an elaborate 


discussion we have pointed out as to in 


what kind of transaction who is liable to 
pay the market fee. In the U. P. Act 
even traders under certain circumstances 
have been made liable to pay such fees. 
Similarly the argument that market fee 
can be charged only on those transactions 
in which the seller is the producer of 
agricultural produce and not on any 
other transaction is also devoid of any 
substance. 


Conclusions: 


36. For the reasons stated above, we 
hold that market fee should be regularised 
and be charged in the light of this judg- 


ment. If anything has been realised from . 


the traders or any other person which 
goes contrary to this judgment the same 
should be refunded by the Market Com- 
mittee concerned within six months from 
today. This may not be treated as a prece- 
dent for all cases of this type. The form 
of the order in relation to the refund 
of the market fee may vary from case to 
case depending upon the facts and cir- 
cumstances of each case. Market fee due 
from the traders in the light of this judg- 
ment should also be charged and paid 
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within a period of six months from today. 
If there is any disputed question of fact . 
to be decided by the Market Committee 
then it should be decided as quickly 
as possible leaving the - per- 
son concerned to agitate the matter in a 
court of law, preferably in the High 
Court, within a short time thereafter. 
The High Court will proceed to decide 
the matter in the light of our judgment. 
hope that services are being 
rendered and will continue to be render- 
ed by the various Market Committees 
in the light of the judgment of this Court - 
in Kewal Krishan Puri’s case. If in re- 


- gard to any particular Market Com- 
“mittee it is found that 


services are not 
being rendered or in future lapses are 
made then it will be onen to the payers 
of fees to reagitate the matter in the 
High Court in the light of that judgment. 

37. For the reasons stated above the 
appeals and writ petitions are partly al- 
lowed and partly dismissed in the 
manner indicated above, There will be no 
order as to costs in any of them. 


Order accordingly, 


AIR 1980 SUPREME COURT 1141 
(From :— Punjab and Haryana)* 
D. A DESAI AND A.D. KOSHAL, JJ. 
Special Leave Petn, (Criminal) No. 
405 of 1980, D/- 27-2-1980. 

Meet Singh, Petitioner v. The State uf 
Punjab, Respondent. 

Prevention of Corruption Act (1947), 
Section 5 (2) Proviso Expression 
“special reasons” — Meaning of. 

The words ‘special reasons’ in the con- 
text in which they are used could only 
mean special to the accused on whom 
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sentence is being imposed. The court 


has to weigh reasons . advanced in re- 
spect of each individual accused whose 
case is taken up for awarding sentence. 
The word ‘special’ has to be understood 
in contradistinction to word ‘general’ or 
‘ordinary’... Thus anything which is com- 
mon to a large class governed by the same 
statute cannot be said to be special to 
each of them. It would thus unque- 
stionably appear that “special reasons” in 
the context of sentencing process must 
be special to the accused in the case of 
special to the facts and the circumstances 
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of the case in which the sentence is being 
awarded, (Para 7) 

Where the only two reasons, special 
according to the High Court for award- 
ing less than the minimum sentence wera 
(i) appellant had lost his job and (ii) he 
was a married man with children, 

Held that the High Court exceeded its 
jurisdiction while interfering with the 
quantum of sentence, - (Para 9) 


These two reasons would be common ` 


to ninety nine per cent of cases tried 
under Prevention of Corruption Act and 
if they can be styled as special reasons 
for awarding less than the minimum 
sentence the Proviso would be rendered 
wholly nugatory. The court should not 
be oblivious to the fact that while con- 
ferring discretion in the matter of award- 
ing adequate sentence within limits pre- 
scribed by the statute, the Legislature 
finding cases of misplaced sympathy in 
sentencing process fettered the Court’s 
discretion by prescribing a minimum sen- 
tence and making it obligatory to record 
special reasons for awarding less than 
(Para 8) 
Cases - Referred : Chronological Paras 
AIR 1972 SC. 2044: (1972) 2 SCR 845: 

1972 Cri LJ 1309 8 

Mr. U. C. Talukdar Sr. Advocate (M/s, 
Srinath Singh and M. S. Dhillon Advo- 
cates with him), for Petitioner, 


DESAY, J.:— While we decline to grant 
special leave in this case, an unsavoury 
feature of the judgment which rather 
stares into our face, and surface at regu- 
lar intervals, makes it obligatory to make 
a few observations, 

2. Petitioner was convicted for hav- 
ing committed offences under Section 161 
of the I. P. C. and Section 5 (2) of the 
Prevention of Corruption Act and was 
sentenced to suffer R. I. for one year on 
each count and on the second count, also 
to pay a fine of Rs. 400/- or in default to 
_ suffer further R. I. for three months by 
the learned Special Judge, Both the 
substantive sentences of imprisonment 
were directed to run concurrently. 


3. Petitioner preferred Criminal Ap- 
peal No. 989 of 1977, against his convic- 
tion and sentence to the High Court of 
Punjab and Haryana at Chandigarh. 


4. This appeal came up for final hear- 
ing before a learned single Judge of the 
High Court on 31st October 1979. When 
the appeal was taken up for hearing, 
learned counsel for the petitioner appear- 
ing in the High Court did not question 
either the correctness or the legality of 
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the conviction. This is unquestionable 
as the High Court has observed while 
disposing of the appeal that “no argu- 
ments on merits are advanced”, The 
High Court then proceeded to consider 
adequacy or otherwise of sentence im- 
posed on the appellant before it. The 


. High Court then proceeded to reduce the 


substantive sentence of the appellant of 
rigorous imprisonment for one year to 
the sentence undergone till the date of 
the judgment of the High Court, While 
so reducing the substantive sentence the 
High Court noticed the following vir- 
cumstances which in the opinion of che 
High Court were sufficient to enable it 
to interfere with the sentences imposed 
upon the present petitioner. It would be 
advantageous to extract the relevant 
observations: — 

“The learned counsel for the appellant 
has only submitted that the appellant 
has already been dismissed from service; 
that he is a family man, and that his 
sentence may be reduced to that already 
undergone. In my view no useful pur- 
pose will be served by sending him again 
to jail to serve his unexpired period of 
sentence. He has already lost his job. 
The ends of justice will be amply met if 
his sentence of imprisonment is reduced 
to that already undergone and instead 
sentence of fine is enhanced from Rupees 
400/- to Rs. 4000/- (four thousand) or in. 
default to suffer further R. I. for one 
year, I order accordingly”. l 

5. The judgment of the High Court 
throws no light on the question as to 
how much sentence the appellant had 
undergone by the time the High Court 
released him on bail while admitting his 
appeal. But it cannot be more than a 
few days only. f 

6. Petitioner as pointed out earlier is 
convicted for committing offences under 
Section 161 IPC and Sec. 5 (2) of the Pre- 
vention of Corruption Act. Section 5 (2) 
of the Prevention of Corruption Act 
reads as under:— 

“Any public servant who commits eri- 
minal misconduct shall be punishable 
with imprisonment for `a term which 
shall not be less than one year but 
which may extend to seven years and 
shali also be liable to fine: 

Provided that the court may, for any 
special reasons recorded in writing, im- 
pose a sentence of imprisonment of less 
than one year’. (underlining ours) 

7. The language of the proviso makes 
it abundantly clear that court is under 
an obligation ‘to impose a minimum 
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punishment once the conviction is re- 
corded under Section 5 (3) and the mim- 
imum punishment of imprisonment is for 
a term not less than one year, Undoubt- 
ediy the proviso confers power on the 
Court to award less than the minimum 
punjshment, if the Court convicting and 
sentencing the accused is of the opinion 
that for any special reasons which the 
court is under an obligation to record in 
writing, sentence of imprisonment for a 
term less than the minimum is called 
for. Conceding that the quantum of sen- 
tence is in the discretion of the trial 
court, where the Legislature stepped in 
and circumscribed and fettered the Jis- 
cretion by directing imposition of a min- 
imum sentence, the court can exercise 
its discretion within the limited sphere 
left open by legislature. The Legislature 
circumscribed the discretion by requir- 
ing the court to impose minimum sen- 
tence but left it open to award less than 
the minimum statutorily prescribed for 
special reasons, The reasons have to be 
special reasons. The words ‘special res- 
sons’ in the context in which they are 
used could only mean special to the ac- 
cused on whom sentence is being impos- 
ed. The court has to weigh reasons ad- 
vanced in respect of each individual ac- 
cused whose case jis taken up for award- 
ing sentence.. The word ‘special’ has to 
be understood in contradistinction to 
word ‘general’ or ‘ordinary’, Now what 
does term ‘special’ connote? “Special” 
means distinguished by some unusual 
quality; out of the ordinary (See Words 
and Phrases, Permanent Edition, Volume 
39A p, 82) webster defines “special” as 
particular; peculiar; different from others; 
designed for a particular purpose, occa- 
- sion, or person; limited in range; confin- 
ed to a definite field of action. Thus 
- janything which is common to a large 
- iclass governed by the same statute can- 
not be said to be special to each of them, 
It would thus unquestionably appear 
hat “special reasons” in the context of 
. [sentencing process must be special to 
the accused in the case or special to the 
facts and the circumstances of the casa 
in which the sentence is being awarded, 


8. The High Court then was under an 
obligation to award minimum sentence 
unless the accused advance special rea- 
sons, i, e., special to him .in the facts and 
circumstances of the case and success- 


fully invoked the discretion vested in. 


the Court to award less than the min- 
imum sentence prescribed by law. The 


Court observes that this appellant-cor-. 
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rupt officer whose corruption was prov- 
ed to its satisfaction because the High 
Court declined to interfere with the zon- 
viction of the appellant for corruption 
and who must consequently or of neces- 
sity be dismissed from service, consider- 
ed. his dismissal from service as a spe- 
cial reason, Frankly speaking the High 
Court honestly did not expect any cor- 
rupt officer to be retained in service, Or- 
dinarily a corrupt official whose corrup- 
tion is proved to the hilt is liable to 
be dismissed, and therefore, this aspect 
is not special to the appellant. Accord- 
ingly if an officer proved to be corrupt 
to the satisfaction of the court is liable 
to be dismissed it cannot influence the 
question of sentence. Also ` because it 
would be true of all public servants 
dealt with under Section 5 (2) of the 
Prevention of Corruption Act. Another 
special reason that appealed to the High 
Court is that appellant is a ‘family man’, 


.Possibly the High Court considered mar- 


riage and children of the appellant as 
special to him. An unusually large num- 
ber of the Govt. officers from amongst 
those charged with -corruption and 
convicted for the same would be marri- 
ed men with family, unless they joined 
service before marriage and became cor- 
rupt very soon at the inception of the 
career, And ordinarily speaking a fam- 
ily of corrupt officer in some cases if 
not all benefits by the corrupt activity 
unless shown to the contrary which is 
not the case. If large number of public 
servants from those convicted under 
Section 5 (2) of the Prevention of Cor- 
ruption Act are married men with child- 
ren it passes comprehension how this 
fact can be styled as special to the ap- 
pellant influencing his sentence. It may be 
mentioned without fear of contradiction 
that the only two reasons, special accord- 
ing to the High Court for awarding less 
than the minimum sentence are (i) appel- 
lant has lost his job and (ii) he is a mar- 
ried man with children, These two rea- 
sons would be common to ninety nine 
per cent of cases tried under Prevention 
of Corruption Act and if they can be 
styled as special reasons for awarding 
less than the minimum sentence the pro- 
viso would be rendered wholly nugatory. 
The Court should not be oblivious to the 
fact that while conferrnig discretion in 
the matter of awarding adequate ;en- 
tence within limits prescribed by the 
statute, the Legislature finding cases of 
misplaced’ sympathy in sentencing pro- 
cess fetterred the Court’s -discretion by 
prescribing a minimum sentence and 
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aking it obligatory to record special 
reasons for awarding less than the mini- 

um. If still the notice of encroach- 
ments on Court’s discretion is not taķen, 
time may not be far when the Legisla- 
ture out of exasperation may resort +o 
what it has done in- Section 16 of Pre- 
vention of Food Adulteration Act where 
minimum sentence is prescribed and 
Court's discretion to award less in any 
case is wholly taken away. In this con- 
text it would be timely to recall the 
warning uttered by this Court in Jagdish 
Prasad v. State of West Bengal, (1972) 2, 
SCR 845 at p. 851: ATR 1972 SC 2044, 
This court said: 


“Offences under the Act being anti- 
social crimes affecting the 
well-being of our people, the Legislature 


having regard to the trend of courts to` 


- impose in most cases oniy fines or where 
‘a sentence of imprisonment was passed 
a light sentence was awarded even in 
cases where a severe sentence was call- 
ed for, a more drastic step was taken by 
it in prescribing a minimum sentence 
and a minimum fine to be imposed even 
for a first offence”, E 

9. In this case, there was no justifica- 
tion, much less special reasons statutori- 


ly required, for awarding less than the 
-Iminimum sentence, Stricto sensu Court 


exceeded its jurisdiction while interfer-. 


ing with the quantum of sentence, And 
with this observation we dismiss the 


special leave petition. | 
. Petition dismissed, 
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State of Gujarat v, Patel Bava Karsan 


health and . 


_ occupation thereof. 


- A. LR, 


Once property belonging to the Gov- 
ernment or semi-government bodies is 
held to fail within a particular class and 
therefore a reasonable classification, whe- 
ther a civil remedy is given or not would 
not be violative of Article 14 of the Con-" 
stitution on the broad principle laid. 
down in Chhaganlal Maganlal’s case 
(1975 (1) SCR 1) and hence Ahmedabad ' 
Municipal Corporation’s Case ( (1973) 3 
SCR 935) cannot be said to have been in- 
correctly decided on the ground that tha 
Bombay Provincial Municipal Corpora- 
tion (Gujarat Amendment) Act, 1963, 
contained no provision about remedy 
by way of appeal. S. C. A. No. 438 of 
1966, D/- 31-1-1970 (Gui), Reversed. 

- aras 4, 5 

Cases Referred: r EEE Para, 
AIR 1975 SC 1187 : (1975) 3 SCR 935 
4,5 

AIR 1974 SC 2009: (1975) 1 SCR 1 3,4- 
AIR 1967 SC 1581: (1967) 3 SCR 399 3 


Mr. T. U. Mehta, Sr. Advocate (M/s. - 
D. N. Mishra, K. J. Johan, Advocates 
with him) for Appellants in C. A. No, 
1224 -of 1970 and for Respondents in 
C. A. No. 1596 of 1970; Mr. S.-C, Patel 
and M. N. Shroff, Advocates, for Appel- 
lant in C. A. No. 1596 of 1970; Mr. M, K. - 
Ramamurthy, Sr. Adyocate (Mr. Vineet 
Kumar, Advocate with him) (for No. 1) 
and M/s, S. C. Patel and M. N. Shroff, 
Advocates’ (for No. 2) in ŒC. A, No, 1224 
of 1970, for Respondents. 

FAZAL ALI, J.:— This appeal by cer- 
tificate is directed against a judgment of 
the Gujarat High Court dated 31-1-1970, 
issuing a writ of mandamus to the Raj- 
kot Municipality directing it to desist 
from enforcing a notice dated 9-3-1966, ` 
served on respondent No, 1 and requir- 
ing him in pursuance of the provisions of 
Section 233 (1) of the Gujarat Munici- 
pality Act (hereinafter referred to as the 
‘Gujarat Act’) to hand over possession of 
a piece of land to the Municipality on 
the ground that he was in unauthorised 
The only point in 
controversy before the High Court was 
as to whether or not Section 233 of the 
Gujarat Act, under which: the proceed- 
ings for eviction of the respondent No. 1 
were taken, was constitutionally valid. 
The High Court in view of a previous 
decision of that Court held that Sec- 
tion 233 being violative of Article 14 of 
the Constitution of India was ultra vires. 
The appellants applied for certificate for 
leave to appeal under Article 133 (1) (c) 
which was granted, hence this appeal. - 

2. Section 233 of the Gujarat Act runs 
thus :— 


- ne ae - all w +b ome - . . f 
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"233, Power to evict certain persons 
from municipal premises — (1) If the 
Chief Officer is satisfied :— 


(a) that the person authorised to oc- 


cupy any premises belonging to the muni- 
cipality (hereinafter referred to as “the 
municipal premises”) as a tenant or 


otherwise has— 


(i) not paid rent lawfully due from 
him in respect of such premises for a 
period of niore than two months, or 


(ii) sub-let, without the permission of 


the municipality, the whole or any part , 


ef such premises, or 


(iii) otherwise 
of any of the terms, express or implied, 
under which he is authorised to occupy 
such premises, or 


(b) that any person is in amod 
occupation of any municipal premises, 
the Chief Officer may, notwithstanding 
anything contained in any law for 
time being in force, by notice served (i) 
by post or (ii) by affixing a copy of it on 
the outer door or some other conspicuous 
part of such premises, or (Hi) in such 
other manner as may be provided in the 
rules made by the State Government 
order that that person as well as any 
other person who may be in occupation 


of the whole or any part of the premises, ` 


shall vacate them within one month af 
the date of the service of the notice, 


(2) Before an order under sub-sec (1) 
is made against any person the Chief 
Officer shall inform the person by notice 
in writing of the . grounds on which the 


proposed order’ is to be made and give- 


him a reasonable opportunity of tender- 
ing an explanation and producing evi- 
dence, if any, and to show cause why 
such order should not be made, within a 
period to be specified in such notice. If 
such person makes an application to the 
chief officer for extension of the. period 
specified in the notice the chief officer 
may grant the same on such terms as to 
payment and recovery of the amount 
claimed in the notice as it deems fit. Any 
written statement put in by such per- 
son and documents produced in pursu- 
ance of such notice shall be filed with 
the record. of the case and such person 
shall be entitled to appear before the 
authority proceeding in this connection 
by advocate, attorney or pleader. Such 
notice in writing shall. be served in the 
manner provided for service of notice 
under sub-section oe 
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` 3. It appears that in the case of 
Northern India Caterers Pvt. Lid. v. 
State of Punjab, ((1967) 3 SCR 399): 
AIR 1967 SC 1581 this Court while con- 
struing a statute whose provisions were 
almost similar to those of Section 233 ~ 
of the Gujarat Act took the same view 
as the High Court and struck down the 
statute. This decision held the field un- 
til it was ultimately overruled in the 
case of Chhaganlal Magan Lal reported 
in (1975) 1 SCR 1: (AIR 1974 SC 2009). 


4. In a later decision in Ahmedabad 
Municipal Corporation v. Ramanlal Go- 
vindram (reported in (1975) 3 SCR 
935) : (AIR 1975 SC 1187)), this Court 
while following the case of Chhaganlal 
Maganlal upheld a provision of the Bom- 
bay Provincial Municipal Corporation 
(Gujarat Amendment) Act, 1963 which 
was in pari materia with S. 233 of the 
Gujarat Act. Mr. M. K. Ramamurthi 
appearing for the respondents submitted 
that Ahmedabad Municipal Corporation’s 
case (supra) was not correctly decided 
because though in Chhaganlal Maganlal’s 
case there was a right to appeal to a 


. Civil Court and the right to take evid- 


ence was given by the statute concern- 
ed, in the former, the relevant statuta 
contained no such provision. This cons 
tention does not appear to be well- 
founded because once property belong- 
ing to the Government or semi-Govern- 
ment bodies is held to fall within a par- 
ticular class and therefore a reasonable 
classification, whether a civil remedy is 
given or not would not be violative of 
Article 14 of the Constitution. on the 
broad principle laid down in Chhaganlal 
Maganlal’s case. 

5. It was also argued that the provi- 
sions of the Gujarat Act were violative 
of Art. 19 of the Constitution of India, 
This contention was expressly consider- 
ed and negatived by this Court in Ah- 
medabad Municipal Corporation v, Ra- 


. manlal Govindram (supra) with which] 


we find ourselves in complete agreement, 
We, therefore, allow these appeals, set 
aside the judgment of the High Court 
and affirm the order of the Chief Off- 
cer dated 9-3-1966. 


6. We might, however, observe ‘hat 
under Section 236 of the Gujarat Act, 
the respondents have-a right to file «n 
appeal to the Government. against the 
impugned order of eviction. This section 


also contains a specific provision under 


which delay can be condoned if suf- 
ficient cause is shown to the satisfaction 
of the appellate authority namely ithe 
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Government, In these circumstances, itb 
will be open to the respondents to file 
an appeal to the Government against the 
order of eviction passed by the Chief 
Officer which will be disposed of by tha 
Government in accordance with the law, 

T: There will be no order as to costs, 


Order accordingly, 


AIR 1980 SUPREME COURT 1146 
(From: 1976 Tax LR 814 (An Pra))j 


N. L. UNTWALIA, R. S. PATHAK AND © 


E. S. VENKATARAMIAH, JJ. 

Civil Appeal No, 2592 of 1972, D/- 15 
4-1980, . 

M/s. - Anantharam Veerasinghaiah and 
Co., Appellant v. Commr, of Income-tax, 
Andhra Pradesh, Respondents, . 

(A) Income-tax Act (1961), S. 271 (iJ 
(c) — Penalty ngs — Nature of 
— Burden of proof — Principles to be 
eonsidered by revenue authority before 
imposing penalty. 

It is Now settled law that an order im- 
posing a penalty is the result of quasi- 

proceedings and that the bur- 

' den lies on the revenue to establish that 
’ the disputed amount represents incom® 
and. that the assessee has consciously 
concealed the particulars of his income 
or has deliberately furnished inaccurate 
particulars, (Para 6) 

Since the burden of proof in a penalty 
proceeding varies from that involved in 
an assessment proceeding, a finding in 
an assessment proceeding - that a parti- 
ular receipt is income cannot automati- 
cally be adopted as a finding to that 
effect in the penalty . In the 
penalty proceeding the taxing authority 
` is bound to consider the matter afresh 
on the material before it and, in the 
light of the burden to prove resting on 
the revenue, to ascertain whether a 
particular amount is a revenue receipt. 

(Para 6) 

No doubt, the fact that the assessment 
order contains a finding that the disput- 
ed amount represents income constitutes 
poe evidence in the penalty proceeding 

the finding in the assessment pro- 
ceeding cannot be regarded as conclusiva 
for the purposes of the penalty proceed- 
ing. (Para 6) 

Before a penalty can be imposed the 
entirety of the circumstances must be 
taken into account and must point to the 


conclusion that the disputed. amount re- 


EX/EX/C348/80/GDR 
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presents income and that the assessea 
has consciously concealed particulars of 
his income or deliberately furnished in- 
accurate particulars, The mere falsity of 
the explanation given by the assessee, ig 
insufficient without there being in addi- 
tion cogent material or evidence from 
which the necessary conclusion attract- 
ing a penalty can be drawn, (Para 6) 


There can be Do escape from the pro- 
position that the secret profits or un- 
disclosed income of an assessee earned 
in an earlier assessment year may con- 
stitute a fund, even though concealed, 
from which the assessee may draw sub= 


sequently for meeting expenditure or 
- introducing amounts in his account 


books, But it is quite another thing ta 
say that any part of that fund must 
necessarily be regarded as the source of 


-unexplained expenditure incurred or of 


eash credits recorded during a sub- 
sequent assessment year. The mere 
availability of such a fund cannot, in 
all cases, imply that the assessee has aot 
earned further secret profits during tha 
relevant assessment year. (Para 3) 

The Appellate Tribunal, held, erred in 
law in confining itself to the fact that 

an intangible addition had been added 
a the assessee’s book profits two years - 
before and that a part of that amount 


remained available to the  assessea 
thereafter, The Court was right in 
departing from t limited approach 


and in casing on a considera- 
tion of all the relevant facts and circum- 
stances of the case relied on by the re- 
venue for’the purpose of determining 
whether the revenue had succeeded in 
j ing its burden. AIR 1970 SC 
1782; AIR 1972 SC 132: AIR %957 An 
Pra 844 and (1964) 51 ITR 75¥ (Mad), 
Referred, 1976 Tax LR 814 (Andh Pra), | 
Affirmed. (Para 9) 


(B) Income-tax Act (1961), S. 256 .—~ 
Reference to High Court — Scope of 
— Powers of High Court in deciding a 
question of law referred to it, 

A High Court is confined to deciding 
the question of law referred to it on 
facts found by the Appellate Tribunal. _ 

(Para 10) 

While considering the legal principles 
involved in the application of Sec. 272 
(1) (c) the High Court held, erred in 
entering into the facts of the case and 
determining in point of fact that the as- 
sessee earned income during the rele« 
vant abort year Bist that he was 
guilty of concealing such income or furs 
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nishing inaccurate particulars of it. Hav- 
ing found that the legal basis underly- 
ing the order of the Appellate Tribunal 
was not sustainable, the High Court 
should have limited itself to answering 
the question raised by the reference in 
the negative, leaving it to the Appellate 
Tribunal to take up the appeal again and 
redetermine it in the light of the law 
laid down by the High Court. (Para 10) 
Cases Referred : Chronological Paras 
ATR 1972 SC 132: (1972) 83 ITR 369 : 

1972 Tax LR 44 § 
ATR 1970 SC 1782: (1970) 76 ITR 696 6 
AIR 1957 An Pra 844: (1956) 30 ITR a 


(1964) 51 ITR 757 (Mad) 4 


Mr. S. T. Desai, Sr. Advocate (M/s, 
T. A. Ramachandran and Mrs. J. Rama~« 
chandran and Mr M. N. Tandon, Advo- 
. cates with him), for Appellant; Mr. S.C, 
Manchanda, Sr. Advocate (Miss A. Su- 
bhashini and Mr. B. B. Ahuja, Advocates 
with him), for Respondent. 


PATHAK, J.:— This appeal, by special 
leave, is directed against a judgment of 
the Andhra Pradesh High Court, con- 
cerning the scope of Section 271 (1) (e) 
of the Income Tax Act, 1961. 

2. The assessee is an Akbari contrac- 
tor. It filed a return of its Income for 
the assessment year 1959-60, disclosing 
a total turnover of Rs. 10,92,132 and an 
income of Rs, 7,704/-. The Income Tax 
Officer did not accept the correctness of 
the return, He found that on 12th De- 
cember, 1957 and 16th January, 1958 the 
excess of expenditure over the disclosed 
available cash was Rs. .17,720/- and Ru- 
pees 65,066/- respectively. He also 
hoticed several deposits, totalling Ru- 
pees 28,200/-, entered in the names of 
certain Sendhi shop-keepers, The asses- 
see’s explanation that the excess expen- 
diture was met from amounts deposited 
with him by some shop-keepers but not 
entered in his books was not accepted, 
The alternative explanation that sg ae 
diture incurred earlier had possibly been 
recorded later was also rejected. In re- 
gard to the cash deposits of Rs, 28,200/~ 
the assess¢e explained that they repre- 
sented smounts deposited with it as 
security. That explanation was rejected 
in so far as deposits totalling Rs. 21,000/- 
were concerned. The Income Tax Officer 
rejected the account books of the asses- 
see and estimated the assessee’s income 
on an overall figure of Rs. 5,00,018/-. 
In appeal before the Appellate Assistant 
Commissioner and thereafter before the 
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Income Tax Appellate Tribunal, the as- 
sessee succeeded in getting the assessed 
income reduced to Rs. 1,30,000/- in ad- 
dition to the books profits. Penalty pro- 
ceedings were taken against the asses- 
see and the case was referred to the 
Inspecting Assistant Commissioner, The 
assessee reiterated the explanation which 
it had offered in the assessment proceed- 
ings. Predictably, the Inspecting Assis- 
tant Commissioner rejected the explana- 
tion and held that the items of cash de- 
ficit and cash deposits represented con- 
cealed income resulting from the sup- 
pressed yield and low selling rates men- 
tioned in the books, He observed that 
the assessee had concealed the particu~ 
lars of his income and furnished jnaccu- 
rate particulars of it, aNd therefore he 
imposed a penalty of Rs. 75,000/- under 
Section 271 (1) (c) of the Income Tax 
Act, 1961. On appeal by the assessee, 
the Appellate Tribunal held that there 
was no positive material to establish 
that the cash deposits represented con- 
cealed income. In regard to the cash 
deficits, the Appellate Tribunal noticed 
that for the assessment year 1957-58 an 
addition of Rs. 2,00,000/- had been made 
to the book profits, and it observed that 
some part of that amount could have 
been ploughed back into the business, 
It held that an amount of Rs. 90,000/- 
representing unledgerised cash credits of 
that year could be said to have been in- 
troduced in this year. Allowing the ap- 
peal, the Appellate Tribunal set aside 
the penalty order made by the Inspect- 
ing Assistant Commissioner, 

3. At the instance of the Commis- 
sioner of Income Tax, the following 
question was referred to the High 
Court :— i 

“Whether on the facts and in the cir- 
cumstances of the case, the Tribunal is 
justified in holding that no penalty is 
leviable?” 

4, The High Court held that the Ap- 
ser Tribunal was not justified in 

that no penalty was leviable, 

§. In this appeal, it is urged by 
learned counsel for the assessee that the 
High Court erred in interfering with a 
finding of fact, that the penalty pro- 
ceedings being quasi-criminal the burden 
of proof lay on the revenue to establish 
that a penalty was attracted and that 
the intangible addition of Rs. 2,00,000/- 
represented real income and the Appel- 
late Tribunal was right in considering 
that an amount of Rs. 90,000/- was avail- 
able to. cover the cash deficits, 
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6. Section 271 (1) (c) of the Income 
Tax Act, 1961 provides :— 


“271 (1). If the Income Tax Officer or 
the Appellate Assistant Commissioner in 
the course of any proceedings under this 
Act is satisfied that es person — 

(a) & (b). san ea 

(c) has concealed the paelan of his 
income or deliberately furnished inaccu- 
rate particulars of such income he may 
' direct that such person shall pay 3 way 
of penalty. = 
This is the provision: as “it stood at the 
relevant time. H is now settled law 
that an order imposing a penalty is the 
result of quasi-criminal proceedings and 
that the burden lies on the Revenue to 
establish that the disputed amount repre- 
sents income and that the assessee has 
consciously concealed the particulars of 
his income or has-deliberately furnished 
inaccurate particulars. Commissioner of 
Income Tax, West Bengal v. Anwar Ali 
(1970) 76 ITR 696 : (AIR 1970 SC 1782). 
It is for the Revenue to prove those in- 
gredients before a penalty can be im- 
posed, Since the burden of proof in a 
penalty proceeding varies from that in- 
volved in an assessment proceeding, a 
finding in an assessment proceeding that 
a particular receipt is income cannot 
automatically be adpoted as a finding to 
that effect in the penalty proceeding. In 
the penalty proceeding the taxing w- 
thority is bound to consider the matter 
afresh on the material before it and,. in 
the light of the burden to prove resting 
on the Revenue, to ascertain whether a 
particular amount is revenue receipt. No 
doubt, the fact that the assessment order 
contains a finding that the disputed 
amount represents income 
good evidence in the penalty proceeding 
but the finding in the assessment proceed- 
ing cannot be regarded as conclusive for 
the purposes of the penalty proceeding, 
That is how the Jaw has been arene 
by this Court in Anwar Ali (supra), and 
we believe that ta be the law still. 


was also laid down that before a penalty - 


can be imposed the entirety of the cir- 
cumstances must be taken into account 
and must point to the conclusion that the 
disputed amount represents income and 
that the assessee has consciously conceal- 
ed particulars of his income or deli- 
berately furnished inaccurate particulars, 
The mere falsity of the explanation given 
by the assessee, it was observed, was 
insufficient without there being in addition 
cogent material or evidence from which 
the necessary conclusion attracting a 
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constitutes - 
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penalty could be drawn. These principles 
were reiterated by this Court in Commr. 
of Income-Tax, Madras v, Khoday Esw- 
arsa and Sons, (1972) 83 ITR 369: (AIR 
1972 SC 132). 

7. In the present case, the Appellate 
Tribunal has relied entirely on the basis 
that an intangible addition of Rupees 
2,00,000/- had been made to the book 
profits of the assessee for the assessment 
year 1957-58, and it inferred that an 
amount of Rs, 90,000/- was available for 
being put to use in the year with which 
we are concerned. Now it can hardly 
be denied that when an “intangible” 
addition is made to the book profits dùr- 
ing an assessment proceeding, it is on 
the basis that the amount represented 
by that addition constitutes the undis 
closed income of the assessee. That in- 
come, although commonly described as 
“intangible”, is as much a part of his 
real income as that disclosed by his ac- 
count books, It has the same concrete 
existence. It could be available to the 
assessee as the book profits could be. In 
Lagadapati Subba Ramiah v. Commr. of 
Income-Tax, Madras, (1956) 30 ITR 598: 
(AIR 1957 An Pra 844), the Andhra Pra- 
desh High Court adverted to this aspect 
of secret profits and their actual availa- 
bility for application by the assessee, 
That view was affirmed by the Madras 
High Court in S. Kuppuswami Mudaliar 
y. Commr. of Income-Tax, Madras, (1934) 
51 ITR 757, 


8. E EEE T T, pro- 
position that the secret profits or undis- 
closed income of.an assessee earned in an 
ealier assessment year may constitute a 
fund, even though concealed, from which 
the assessee may draw subsequently for 
meeting expenditure or introducing 
amounts in his account books. But it is 
quite another thing to say that any part 
of that fund must necessarily be regard- 
ed as the source of unexplained expen- 
diture incurred or of cash credits record- 
ed during a subsequent assessment year. 
The -mere availability of such a fund 
cannot, in all cases, imply that the asses- 
see has not earned further secret profits 


during the relevant assessment year. 


Neither law nor human experience gua- 
rantees that an assessee who has been 
dishonest in ome assessment year is 
bound to be honest in a subsequent as- 
sessment year. It is a matter for consi- 
deration by the taxing authority in each 
case whether the unexplained cash defi- 
cits and the cash credits can be reasonab- 
ly attributed to a pre-existing fund of 
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concealed profits or they are reasonably 
explained by reference to concealed jn- 
come earned in that very year. In each 
case the true nature of the cash deficit 
and the cash credit must be ascertained 
from an overall consideration of the 
particular facts and circumstances of the 
case. Evidence may exist to show that 
reliance cannot be placed completely on 
the availability. of a previously earned 
undisclosed income. A number of cir- 
cumstances of vital significance may 
point to the conclusion that the cash de- 
ficit or cash credit cannot reasonably be 
related to the amount 
intangible addition but must be regarded 
as pointing to the receipt of undisclosed 
income -earned during the assessment 
year under consideration. It is open to 
the Revenue to rely on all the circum- 


stances pointing to that conclusion. What 


those several circumstances can be is 
difficult to enumerate and indeed. from 
the nature of the enquiry, it is almost im- 
possible to do so. In the end, they must 
be such as can lead to the firm conclusion 
that the assessee has concealed the parti- 
culars of his income or has deliberately 
furnished inaccurate particulars. It is 
needless to reiterate that in a penalty 
proceeding the burden 
Revenue of proving the existence of ma- 
terial leading to that conclusion, 


9. The Appellate Tribunal erred in 
law in confining itself to the fact that an 
intangible 
the assessee’s book profits two years 
before and that a part of that amount 
remained available to the assessee there- 
after; The High Court is right in depart- 
ing from that limited approach and in in- 
sisting on a consideration of all the re- 
levant facts and circumstances of the 
case relied on by the Revenue for the 
purpose of determining whether the Re- 
venue has succeeded in discharging its 
burden, 


10. But while soneideding the legal 
principles involved in the application of 
Section 271 (1) (c) the High Court, in 
our opinion, has erred in entering into 
the facts of the case and determining in 
point of fact that the assessee earned in~ 
come during the relevant previous year 
and that he was guilty of concealing 
such income or furnishing inaccurate 
particulars of it. Having found that the 
legal basis underlying the order of the 
Appellate Tribunal was not sustainable, 
the High Court should have limited it- 
self to answering the question raised by 
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remains on the 
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the reference in the negative, leaving it 
to the Appellate Tribunal to take up the 
appeal again and redetermine it in the 
light of the law laid down by the High 
Court. It is the Appellate Tribunal 
which has been entrusted with the au- 
thority to find facts. A High Court ig 
confined to deciding the question of law 
referred to it on facts found by the Ap- 
peliate Tribunal. -That is the kind of 
order we now propose to make. 

11. Because the finding of the Appel- 
late Tribynal that no penalty was levia- 
ble rests on an erroneous legal basis, we 
endorse the “opinion of the High Court 
that the question referred must be ans- 
wered in the negative. But as the High 
Court should not have rendered findings 
of fact, we vacate the findings of fact 
reached by the High Court, without ex- 
pressing any opinion on their correct- 
ness, leaving it to the Appellate Tribunal 
in exercise of its duty under Sec. 260 (1) 
of the Income Tax Act to take up the 
appeal and to redetermine it conformab- 
ly to this judgment and in the light of 
the principles laid down in it. 

12. The appeal is disposed of accord- 
There is no order as costs, 

Order accordingly, 
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Civil Appeals Nos, 1450-1463 of 1979, 
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The Union of India and others, Appel- 


lants v. M/s. C. Damani & Co, and others 


, Respondents. 
ae Imports and Exports (Control) Act 
(1947), S. 3 — Export of Silver. — Total 
ban — Administrative policy behind the 
ban is justiciable m view of Article 19 of 


the Constitution -~ (Export (Control) 
Order (1977), Cl. 3; Constitution of India 
Art. 19), . (Para 13) 

(B) Contract Act (1872), Section 56 


— Frustration of Contract — Indemnity 
clause — Enforceability — Export of 
Silver totally banned by law —- Contract 
prior to imposition of ban frustrated — 
State Trading Corportation prohibited 
from enforcing indemnity clause against 
exporting dealer — (Imports and Exports 
(Control) Act (1947), Section 3; Export 
(Control) Order (1977), Sch. 1 Part A, Sec- 
tion 47 (Inserted by Export (Control) 
Fifteenth Amendment Order (1979)). 
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There is an implied condition in ordi- 
nary contracts that the parties shall be 
exonerated in case, before the breach, 
the performance becomes impossible on 
account of physical causes or legal 
prohibitions, (Para 19) 

In the instant case a dealer in export 
of silver had entered into agreement 
with State Trading Corporation for pur- 
pose of exporting silver to foreign buyer 
“and had made all arrangements to per- 
form the contract. Jn the meanwhile the 
_ Export (Control) Fifteen Amendment 
Order (1979) came into force which im- 
posed a complete ban on export of sil- 
ver including pre-ban contracts. The 
agreement between the dealer and tha 
State Trading Corporation contained an 
indemnity clause according to which in 
case the contract with foreign buyer 
could not be performed the dealer under- 
took to -indemnify the State Trading 
Corporation, 


Held in the circumstances of the case 
that (i) even though the contract to ex- 
port silver related to pre-ban period, the 
Court would not interfere with the Gov- 
ernment order prohibiting export of 
silver. (ii) Even if the foreign buyer 
claims damages from State Trading Cor- 
poration for breach of contract due ta 
‘ban on export of silver, the State Trad- 
ing Corporation would. not be allowed 
to enforce the indemnity contract against 
the exporting dealer in view of the 
equitable considerations, : 
(Paras 26, 27, 29) 

(C) Constitution of India, Article 226 
— Vires of statute — Courts should ex- 
amine only if absolutely necessary — 


.. Export (Control) Fifteenth Amendment 


Order (1979) totally banning silver ex- 
port — Validity — Supreme Court re- 
fused to examine in absence of glaring 
unconstitutionality — Export (Control) 
Order (1977), Sch. I Part A, S. No, 47 (in- 
serted by Export (Control) Fifteenth 
Amendment Order (1879) ). 


In the instant 
of the Export (Control) Fifteenth Amend- 
ment Order (1979), was challenged, Ac- 
cording to the provisions of the Order, 
export of silver including that in pursu- 
ance of the pre-ban contracts was 
banned. 


In view of the peculiar circumstances 
of the case, the Supreme Court did not 
decide the question of constitutionality 
of the Order and further held that con- 
stitutional questions should be consider- 
ed by Courts only when it is absolutely 
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necessary and not otherwise, Prima 
Facie national export policy should not 
be interfered with-by courts unless com- 
pelled by glaring unconstitutionality, 
(Para 20) 
KRISHNA IYER, J.:— Silver is a pre- 
clous metal and a policy decision that 
the silver resources of the nation shall 
be conserved may well be wise policy. 
But public morality is more. precious: 
than silver and gold for individual and 
nation and to honour the plighted word 
of a public body is proof of this higher 
policy. The relevance of this . observa- 
tion, about the link-up of law and mora- 
lity is basic to the decision of this case. 
What then, is the morality of the law 
vis a vis Government policy on export 
of silver? This is the question, in :ts 
jural dimensions, which has been ably 
argued by counsel, Such a capsulated 
statement, we know, is but an over- 
simplification, and we will proceed to 
unfold in fuller detail the facts and the 
law, the conflict and its resolution. 


2. Arguments have been heard on the 
substantive issues as if we were dispos- 
ing them of finally and not provisionally 
on an interlocutory basis. This has been 
made clear even in the ad interim order 
passed by this Court while granting 
leave. Therefore, this decision will 
virtually end the writ petition pending 
in the Bombay High Court. This pro- 
cedure has the consent of all the counsel . 
and their parties and brings to a close a 
litigation whose life may otherwise leng- 
then into after-life, 

3:.We are in the province. of export 
of silver which is governed by the Im- 
ports and Exports (Control) Act, 1947. 
(for short, the Act), Section 3 clothes the . 
Central Government with power to: 
ate Sees make provision for prohibit- 
ing, resritcting or otherwise controlling, 
in all cases or in specified classes of 
cases, and subject to such exceptions, if 
any, as may be made by or under the 
order: . 

(a) the import, export, carriage coast- 
wise or shipment as ship stores of goods 
of any ces Sesernen 7 

(b) the bringing into any port or 
place ia India of goods of any specified 


_ description intended to be taken out of 


{india without being removed from the 
ship or conveyance in which they are 
being carried. 

(2) All goods to which any order 
under sub-section (1) applies shall be 
deemed to be goods of which the import 
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or export has been prohibited under Sec- 
tion 11 of the Customs Act, 1962, and all 
the provisions of that Act. shall have ef- 
fect accordingly. 


(3) Notwithstanding anything con- 


tained in the: aforesaid Act, the Central. 


Government may, by order published in 
the Official Gazette, prohibit, restrict or 
impose conditions on the clearance, whe- 
ther for home consumption or for ship- 
ment abroad, of any goods or class of 
goods imported into India.” 3 

- 4 Pursuant to Governments broad 
policy, it promulgated, inter alia, the ex- 
ports (Control) Order- 1977, clause 3 
whereof reads thus: 

Restrictions on export of certain 
goods:— — 

(1) Save as otherwise provided in this 
Order no person shall export any goods 
of the description specified in Schedule 
1, except under and in accordance with 
a licence granted by the Central Gov- 
‘ernment or by an officer specified in 
Schedule IT. 

5. The anatomy of the Order discloses 
two parts — Parts A and B to Schedule L 
Items included in Part A are not nor- 
mally allowed to be exported while 
those in Part B are more liberally ex- 
portable. 

6. The story of silver and its ex- 
port has been one of fluctuating 
fortunes, Until February, 1974, its ex- 
port had been banned, Then follow- 
ed a permissive period for private 
exporters until Aug. 26, 1976. There- 
after, export trade in silver was canalis- 
ed through the State Trading Corpora- 
tion (we may use the acronym STC, for 
convenience) which is wholly govern- 
ment-owned but with separate statutory 
‘personality. By the Exports (Control) 
Fifteenth Amendment Order, 1979, sil- 
ver jumped from Part B to Part A to 
Schedule’ I, . This switch came about 
since February 20, 1979, and meant a 
virtual ban (not normally allowed to ba 
exported) on export of silver. This em- 
bargo on export of bullion hurt the Re- 


'spondent (M/s. Damani & Co. or, for 
short, Damani) for reasons we will now 
state. : 


7. There is big money in bullion 


dealings, more so in the export/import 


business thanks to wild variations in - 


Indian and international prices. Of 


course, there are also the high hazards. 


of heavy fluctuations and sharp specula- 
tions, added to the risks of trans-national 
adjudications implicit in international 
trade and private international law, 
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Damani has been in the bullion business, 
and when silver export came to be can- 
alised from August 1976, trade adjusted 
itself to the new realities and a flexible 
arrangement was evolved whereby the 
STC enjoyed a monopoly of export 
business but the bullion supplies -were 
fed into the stream by private dealers 
like Damani. Law is the handmaid of 
economics and when the economics of 
Trade suffers a radical change Law 
helps the process without hampering the 
flow. The flexible form of the contracts 
which emerged on canalisation of silver 
export is relevant for us because the 
bone of contention between Damani and 
the STC, apart from the challenge to 
the vires of the Exports (Control Fif- 
teenth Amendment Order, 1979, is so far 
as it prohibits pre-ban commitments (or 
the exclusion of such contracts from 
{ts operation, by way of interpretation), 
is about the efficacy of an indemnity 
clause in the contract between the two, 


8. The nation lives not for the benefit 
of Big Business but for conservation of 
its own resources, and. export policy is 
dictated by a host of considerations 
ordinarily imponderable for the court. 
Although its reasonableness is not be- 
yond the. power of this Court to examine ` 
when constitutionality’ is: in issue, the 
zone is so sensitive, the subject is so 
strategic and the import and impact so 
intricate that Judges do not rush in 
where administrators fear to tread. The 
reasons for the ban on silver exports 
brought about in February 1979, are ex- 
plained briefly by the Union of India in 


its affidavit: 


Such a step becomes necessary onac- _ 
count of the depletion of the availability — 
of silver in the country. The Export (Con- ' 


‘trol) Fifteenth Amendment Order was 


passed by the Central Government in 
exercise of its power under Section 3 of 
the Act after a full review of the pre- 
vailing conditions in the Country, in the 
public interest, for the conservation of 
national resources and to meet the in- 
ternal demand in the country itself. All 
the relevant facts were taken into ac- 
count by the Central Government before 
issuing the order, | 


The reasons are set out more convinc- 


ingly in another affidavit as the need of 
national economy : 


Due to export of silver on large scale 
since 1974, its availability in the country 
became considerably reduced giving rise 


‘to an increase in price of silver. The 
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impugned order and impugned notice 
Exs. C and B to the petition were there- 
fore issued by the Government after re- 
view of prevailing conditions in the 
country and in public interest the im- 
pugned action was taken by the Govern- 
ment in the interest of National Eco- 
nomy and for conservation of national 
resources and to meet the local demand 
for silver. 


I submit that the policy. decision of. the 
Government to ban export of silver was 
taken by the appropriate authority after 
taking in (to) consideration all the re- 
levant factors in exercise of powers 
vested in the Central Government under 
the law. I submit that in the very 
nature of things such a decision had to 
be taken suddenly and there can be no 
prior notice or intimation about the 
ame, I submit that the impugned deci- 
sion is taken in larger national interest 
and certain amount (of) alleged incon- 
venience or hardship to the parties in the 


<- trade cannot be held and this is the nor- 
trade 


mal incident of some risk in the 
which a trader has got to take. 


- § We see no ground to discredit this 
policy nor... demolish this prohibition, 
` Courts ae ‘deal cavalierly with ad- 
ministrative policy where the judicial pro- 
cess is functionally under a handicap — 
a facet not fully appreciated by the Bom- 
_ bay High Court in its order under appeal 
here. Indeed, Damani limits his attack 
on the vires of the ban order to its opera- 
` tion on contracts already completed be- 
. fore the ban was clamped down and ell 


that remained was shipping the bullion,. 


‘failure to do which would unjustly and 
unreasonably expose the innocent sup- 
plier ‘of the STC, for no fault of his, to 
the unforseeable risk a heavy liability 
in .a foreign jurisdiction, This con- 
tention may have to be considered here 
or elsewhere, but, if we may anticipate 
our conclusion even here, this question 
is being skirted ‘by us because the kismet 
of this case can be settled on other prin- 


ciples.. The discipline of the ‘judicial 


process forbids decisional adventures not 
necessary, even if desirable. 


16. The canalisation programme has 
for its raison d’etre many purposes in- 
cluding policing and servicing foreign 
trade and, hopefully, making some pro- 
fit for the benefit of the nation, apart 
from stabilising the country’s foreign 
trade on a sound and_credible basis, 


pledging the credit worthiness of the 


State. 
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li. Now we will move on to tha 
events which escalated to a crisis result- 
ing in these proceedings (one of. many 
in the Bombay and Delhi High Courts), 
We are dealing with an interlocutory 
order but really we are disposing of the 
writ petition. Respondent No, 1 (a- 
mani), as per the practice evolved bet- 


` ween the STC and -the- Trade, had regis- 


fered itself for export trade in silver 


with the STC. The press note issued by 


Government. on ii August, 1976, reads 
thus : 


Govenment has decided that with im- 
mediate effect export of silver will not 
be allowed ‘through -private parties. In- 
stead, export of silver will be allowed ` 
anly through the State Trading Cor- 
poration of India, 


12. Thereafter, silvér exports were 
canalised through. the. STC, the fifth re- 
spondent, which, in turn, entered into 
contracts in its own name with foreign 
buyers. To fulfil those contracts, the 
STC entered into contracts with indi- 
genous suppliers. Technically, there is 
no contractual relationship between the 


foreign buyer and the indigenous sup- 


plier like Damani, As stated earlier. 
the amendment to the Exports. (Con- 
Order dated February 20, 1979, 
barred all silver exports, including by 
the STC. Of course, Government had a 


“residual power to permit exports although 


normally . and in the absence of such 
special permission, silver was.a banned 
item. Pursuant to the prohibition, a 
trade notice of February 27, 1979 was 
published for the benefit of the commer- 


cial community. It- is indisputable, on 


_account of the amendment of the law on 


February 20, 1979, that export of silver. 
became impossible for the STC or for 
that matter for anyone else, 


13. We have stated earlier that Gov- 
ernment is in the best position to take a 
policy decision on > total or conditional 
ban of exports of commodities like gold 
and silver. .Of. course, ‘the Union of 
India has taken’ the extreme stand that 
there is a bañ on judicial review of the 


` administrative policy behind the ban by 


the Central Government. We do not 
agree with this tall proposition in the 
light of Article 19 of the Constitution. 
The sovereign power is in the Constitu- 
tion, not the Administration . and the 
Court is the sentinel. 


14. The larger question of the vires of 
the ban does not arise for our considera- 
tion. The narrow issue that we propose 
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to examine first is as to whether Da- 
mani, the indigenous supplier, is ot 

entitled to insulation from the indemnity 
clause, in the special circumstances of 
the case. Counsel for Damani, Shri Anil 
Divan, conceded that if the liability to 
indemnify the STC as against any claim 
the foreign buyer may make is held 
unenforceable, his clients are willing to 
give up the other submission. 


15. What are those . dreumstances? 


During the period prior to 20-2-1979 
when silver was part of Part B to che 


First Schedule as Entry No. 77, export 


was permitted through the STC, sub- 


ject to some conditions with which we 
are concerned. The first respondent, be- 
ing one of the registered suppliers of 
silver for export, had an agreement: of 
lst October, 1976, with the STC. The 
said agreement is still extant. Pursuant 
to clause 2 (a) thereof Damani has 
furnished a bank guarantee to the STC 
as a pre-condition to supply of silver for 


export as per the agreement. The in- 


fegral link and intimate relationship be~ 
tween Damani’s agreement with the STC 
and the STC’s contracts with the foreign 
buyers is obvious. The most important 
provision with which we are con- 
cerned is clause 9 (a) which runs thus: 

9 (a). Any cess, duty, rate or tax 
whatsoever, payable in respect of any 
transaction covered by this contract shall 
be borne by the supplier. The supplier 


hereby indemnifies the STC and shall 


alw vays keep it indemnified against all 
ae losses, damages, “expenses 
ete, out of or relating to or in 
respect of this contract and/or the ex- 


rt contract, and STC shall be free to 
invoke the Bank Guarantee and/or for- 
feit the cash security deposit for the 
same, 


. (emphasis added) 

16. Although many contentions have 

been canvassed before us, the battle of 

legal wits has been fought on clause 9 

(a) which may, therefore, be treated as 

decisive of the present forensic adven- 
ture, 


17. The key circumstances we must | 


notice before formulating or. discussing 
the points arising in the case are (a) 
that the consignments of silver we are 
concerned with relate to contracts con- 
cluded between the STC and. foreign 
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buyers and corresponding contracts con- 
cluded between Damani and the STC 
before the legal ban on rt of silver 
on February 20, 1979; and (b) that Da- 
mani had, within the time fixed in the 
contract, offered delivery of the silver 
covered by the contract to the STC, and 
(c) that the STC had refused to. accept 
performance of the contract from Da- 
mani on account of the Order forbidding . 
the former’s export of silver and lastly 
(d) that the stand of the STC and the 
Central Government has been that the 
contracts between the STC and the 
foreign buyers (who are not parties be- 
fore us) are not enforceable due to the 
doctrine of frustration. Perspicacious 
understanding of the contours of the -dis- 
pute debated before us is possible only 
if we further remember. the Central 
Government’s stance before us, in ac- 
quiescence of the view upheld by the. 
Delhi High Court where a similar ‘silver’ 
litigation came up for adjudication in- 
volving the same triangle of the STC, 
foreign buyer and indigenous supplier 
and similar contracts concluded before 
February 20, 1979. The Delhi High Court 
held that the export contract was fru- 
strated by the ban order and consequent- 
ly the indemnity clause in the contract . 
between the Indian supplier and the STC 
stood inoperative, Indeed, the scenario, 
as it developed before us, was quite pi- 
quant, if not pathetic. In sheer logic— 


‘and law is not hostile to logic — the 


functional survival of the clause of in- 
demnity postulated the potential opera- 
tion of the principal contract, the liabi- 
lity flowing from which was to be in- 
demnified, Therefore, if the basic foreign 
contract failed because of frustration it 
followed that there was nothing to in- 
demnify and clause 9 (a) would die a 
natural death, Damani and the Central 
Government stuck to this view which 
appealed to the Delhi High Court but 
the STC pleaded that the eventuality of 
a foreign tribunal holding the STC li- 


- able for breach was still on the cards 


and this was no theoretical possibility 
since a notice of demand for damages 
had already been received. The law in 
the books or in the courts of one country 
offered no immunity in a foreign juris- 
diction; what the judges say it is and 
judges do speak in diverse and so the 
need to keep alive the indemnity clause 
as against Damani was an economic 
necessity of legal tenability, We do not 
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discuss further or express our view be- 
cause the Delhi Judgment is now pend- 
ing in appeal and we propose to by-pass 
this. issue for the nonce, 

18. Nobody questioned before us the 
power of parliament to make a law ban- 
ning or regulating export and import of. 
essential commodities, subject, of course, 
to the fundamental rights of citizens, 
But as earlier stated, the contesting re- 
spondent challenged as unreasonable and 
arbitrary the application of a total ban, 
all of a sudden, on contracts for export 
which had become complete and con- 
cluded before the ban. In short, it was 
unreasonable and, therefore, invalid vis- 
a-vis pre-ban commitments otherwise 
ready for performance, Secondly, Shri 
Diwan for the respondent argued that 
the indemnity in the auxiliary contract 
with the STC had become non est from 
` the point of view of performance because 
the principal contract had become fru- 
strated, He was ready to perform the 
- contract, but the STC was not ready. to 
receive the silver for export since the 
latter suffered from legal handicap im- 
posed on February 20, 1979. Lastly, 
counsel submitted that even without de- 
ciding these issues, the Court could still. 
intervene in its equitable jurisdiction 
and relieve the indigenous supplier from 
the obligation to indemnify, having re- 
gard to the fact that the stand of the 
Government of India. was that the 
foreign contract was frustrated and the. 
obligation for indemnity in -the Indian 
contract was consequently absolved and 
the STC .was itself a State instrumenta- 
lity of the Central Government and was 
subject to its statutory directives. More 
than all, the case of the STC itself has 
‘been that the foreign contract is fru- 
strated and, in that view, it is inequit- 
able to keep the indemnity clause in the 
Indian contract alive, thus holding over 
his head the Damocles’ sword of an un~ 
certain litigation abroad and its chancy 
consequences, E . 

19. There is much to be said on the 
question. of frustration of the foreign: 
contract and its impact on the indemnity. 
clause (clause 9 (a)). Anson, on the Law. 
of Contracts, notes (1): 
© “Most legal systems . make pro 
for the discharge of a contract where, . 
subsequent to its formation, a change of. 


circumstances renders the contract legal- _ 


ly or physically impossible of ' perform- 

ance.” ~: Lyp T'u Eag i 

Erea 

(1) Anšon’s Law of Contract 24th Edn, 
p. 476. i 
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And indeed, it is part of the statutory 
law of India. Of course, = ` 
ere where a man specifically under- 
takes an absolute obligation, he cannot. 
claim to be absolved from liability by 
the fact that his failure to perform the 
obligation is due to the occurrence of an 
€vent over which he has no control’’.(2) 
Thus, there is an implied condition in 
ordinary contracts that the parties shall 
be exonerated in case, before the breach 
the performance becomes impossible on 
account of physical causes or legal pro- 
hibitions, The juridical basis of the .doc- 
explored 
in depth nor its implications projected 
with precision in the present case for 
the simple reason that the rival conten- 
tions urged with plausibility do not call 
for a pronouncement in the special facts 
of this case, Mr. Anil Diwan - broadly 
suggested, but did not develop the sub- 
mission on ‘frustration’ since we thought 
we would give him a fresh opportunity 
to do it if it became necessary. to rest 
the conclusion on that doctrine, Shri 
Watal for the STC, forcefully contended 
that the indemnity clause had an inde- 
pendent existence and embracéd all pos- 
sibilities so that any manner of liability 
flowing from the foreign contract would 
bring to life the. indemnity clause in the - 
Indian contract, l 

The. implied term cannot be set up in. 
opposition to the express terms: ` 
. Where the contract (said Lord Sum- 
ner) makes provision (that is, full and 
complete provision, so intended) for a 
given contingency it is not for the 
Court to import into the contract some 
other and., different provision for the 
same contingency called by a different 
name: (3) i 5 ‘3 

20. The thorny. issue being by-passed 
for the while, the next question is whe- 
ther the constitutionality of the Export 
(Control) Fifteenth Amendment Order, 
1979 should be examined closely vis-a- 
vis pre-ban contracts. Constitutional 
questions should be considered by courts 
only when it is absolutely necessary,. not 
otherwise, In the present case, broadly 
speaking, - we are not inclined to stand 
in the way of the full operation of a: 
policy decision by the Central Govern- 
ment.. in regard to.. export of silver. 
Prima Facie, national policy in this area 
should not be interfered with by courts 


(2) Anson's Law of Contract 24th Edn, 
© p. 477. : TOES 
(3) Ibid p. 490, (6 6 - R 
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unless compelled by glaring unconstitu- 
tionality. Shri. Diwan, taking sensitive 
note of our approach, readily agreed 
that his client would be satisfied even 
if the silver which he had collected: :at 
great expense and trouble and on the 
export of which he legitimately expect- 
ed a large profit, were not allowed to 
be exported, provided the court would 
give him relief against the inequitable 
enforcement of the indemnity clause in 
the contract with the STC, 


21. This takes us to the circumstances 
which were highlighted by Shri Diwan 
and countered by Shri’ Wata. The 
Central Government: was somewhat neu- 
tral, once our inclination was made clear 
that we were not disposed to permit ex- 
port of silver even regarding pre-ban 
commitments, 

22. The Bombay High Court discu3s- 
ed at great length in its interlocutory 
order under challenge the permissibility 
of export of silver in respect of of which 
commitments had been. made prior ‘to 
February: 20, 1971, Indeed, the High 
Court allowed the the pre-ban commitments 
to be honoured because it was not im- 
pressed by the argument of reasonable 
restrictions based upon national interests, 
The Judges observed: 

All that we heard was that it was a 
matter of policy. Catch-words like 
‘National interest’ and ‘governmental 
policy’ have little relevance and cannot 
be regarded as conclusive of the right of 
the parties; 

Comity between | instrimentalities is the 
culture of our Constitution’ The High 
Court allowed export regarding the two 
‘deeds or contracts’ in which the quanti- 
ty involved was 800 kg. of silver. Re- 
-garding another 3 contracts for 1200 kg, 
of silver, the court was inclined to per- 
mit export subject to certain safeguards, 
Thus, the order was adverse to 
Union of India in that it made a dent in 
its policy of blanket ban of export of 
silver after ‘February 20, 1971. For the 
sake of convenience, we may reproduca 
the actual direction of the High Court: 

That pen the hearing and final 
disposal of the petition the’ respondents, 
their servants and agents be restrained 
by an order and injunction of this Hont- 
ble Court from taking any steps or action 
in furtherance or implementation of the 
decision dated 20th February, 1979 or in 
any event in so far as the said decision 


is applicable to the contracts/licences’ 


mentioned in Ex. ‘A’ hereto and/or in 
so far as the said decision is made ap- 
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plicable to the petitioners and/or in im- 
plementation of the decision not to allow 
the petitioners: to export silver pursuant 
to.the said contra and. fur- 
ther . the respondents, their 
officers, servants and agents by an order 
and injunction of this Court to allow the 
petitioners to export silver pursuant to 
the licences/contracts mentioned in Exhi- 
bit ‘A’ bereto and to do. all that may be 
Necessary to enable the petitioners to 


. -export silver including the grant of l- 


cences in respect of the contracts in Ex- 
hibit ‘A’ hereto, 

23. This was moved under 
Article 136 for leave to appeal against 
this order and, when leave was- granted, 
an application was moved for stay of 
operation of the judgment and order of 
the High Court. Upon hearing counsel 


.this Court passed the following order: 


“Special leave to' appeal granted, 
There will be a partial stay of the ope- 
ration of the injunction granted by the 
High Court subject: to the following con- 
dition: i 

1. The respondents shall be at liberty 


‘to export 5.1 tons of silver in pursuance 


to given contracts entered into with 
foreign buyers through State Trading 
Corporation in respect of which licens- 


. Ing endorsements have been:made on or 


before 20th February, 1979. 

2. In respect of the remaining six tons 

of silver intended to be exported the 
operation of the injunction granted by 
the High. Court will be stayed. 
' 3. In the event this petition is dismiss- 
ed the’ Court disposing of the appeal 
should consider in equity giving a direc- 
tion that if the foreign ‘buyer claim da- 
mages for breach of contracts from 
State Trading Corporation whether STC 
should at all be permitted to enforce in- 
demnity given by the intending export-. 
ers, Subject to this equity being decid- 
ed at the time of decision of this appeal 
the injunction granted by the High 
Court permitting such export will be 
stayed till the decision of this Court in 
respect of six tons of silver referred to 
in para 2, | 

Liberty to the respondents to file ad- 
ditional Memo because the matter is be- 


‘ing treated for final hearing and not 


merely against the interim order made 


by the High Court, 


© The printing and filing of statements 
of cases dispensed with Liberty to file 
additional documents- from record during 
vacation. Appeal to be heard on 17th 
July, 1979 as ist item,” 
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24. It is significant that there is a 
specific provision in the aforesaid order 
in clause (3) which is the foundation of 
the equitable jurisdiction that we pro- 
pose to exercise in the present case, It 
is noteworthy that the STC has, at no 
stage, moved for modification of this 
order and has acquiesced in it. Thus, 
now when the appeal itself is being dis- 
posed of, it becomes our obligation, in 
conformity with the ad interim order, to 
consider whether, in equity, we should 
give a ‘direction that if the foreign buyer 
claims damages for breach of contracts 
from STC, (whether STC) should at all be 
permitted to enforce indemnity given by 
the intending exporters.’ 

25. Indeed, there is an express indi- 
cation in the order that this question of 
equity will be decided at the time of the 
disposal of the appeal. It is also made 
clear in the said order that what will be 
disposed of by this Court will not be 
the interlocutory matter only but the 
entire subject matter connected with the 
silver export pending before the Bombay 
High Court. 


26. Let us recapitulate the facts rele- 
vant to the equities of the situation, The 
High Court had passed an ad interim 
order which, if carried out, would have 
facilitated the export of large quantities 
of silver, Naturally, the Union of India 
would have been adversely affected if 
this relief had not been negated by an 
interim stay by this Court. In this con- 
text, the significance of the direction by 
our learned brother, Desai, J. cannot be 
missed, As we have indicated earlier, we 
are inclined to agree tentatively with the 
larger relief that the Union of India has 
claimed, namely, a prohibition of the 
export of silver pursuant even to pre- 
ban commitments, It must be remember- 
ed that even. the STC pleaded with the 
Union of India for permission to export 
silver. in pursuance of contracts conclud- 
ed prior to the ban. We must also notice 


that the indigenous supplier Damani, had 


collected a huge quantity of silver and 
offered delivery to the STC in full com- 
pliance with the contract. The first re- 
spondent had done all it could to fulfil 
the contract. Once the embargo on the 
export is upheld by us, the consequent 
financial loss of the first respondent 
must be considered from an equitable 
angle, It is iniquitous that on top of that 
it should be exposed to the risks, per- 
haps remote yet real, of the foreign 
buyer involving the STC in & long- 
drawn out litigation fought on foreign 


Union of India v. C. Damani & Co. 


A.L R. 


soil That would be double injury. 
(Daughter gone and ducats too!) Of 
course, if the legal consequence resulted 
in double damage, Damani would have 
had to bear it in the normal ` circum- 
stances, However, in the present case, 
this court, while granting leave and ad 


„interim stay, had put a condition in its 


order contained in clause (3) thereof, 
Justice and equity have been made a 
component of the final disposal and we 
cannot forsake that direction. 

27. The jurisdiction under Article 136 
has extraordinary amplitude and abun- 
dant ambience. Its reach and range are 
regulated by correction of injustice and 
the rainbow of colours shaping the final 
direction may also depend as much on 
justice as on law. Giving realistic consi- 
deration to the many equitable facets of 
the facts present in the case to which we 
have made reference, we are satisfied 
that the Central Government must be 
content with the larger victory of total 
ban even on concluded contracts. The 
STC, notwithstanding its independent 
personality, is an instrumentality of the 
State and must be satisfied that the poli- 
cy of the State is being upheld by this 
Court, although confined only to this 
case, We do not unravel the intricate 
folds of the law bearing on the position 
of the STC vis-a-vis the Central Gov- 
ernment, In an appropriate case that 
question may have to be investigated. 
So far as the present appeal is concern- 
ed, the least that justice demands is aot 
to expose the first respondent to the li- 
abilities under the indemnity clause. We 
expressly leave open as a general pro- 
position of law the question of automatic 
absolution from the indemnity clause so 
far as indigenous suppliers are concern- 
ed. The present case need not rest on 
the larger proposition but can be dis- 
posed of on the special situation and the 
narrow jurisdiction founded on equitable 
considerations springing from the ad in- 
terim order made by this Court, 


28. Counsel for the STC, it is apt to 
state, did represent that the chances are 
remote of the foreign buyer being able 
to establish damages for breach of con- 
tract in so clear a case of frustration as 
the present one, Even so, he did not 
want to take the risk of being made li- 
able if that liability was Dot available to 
be passed on under the indemnity clause 
to Damani, .We have given enough rea- 
sons to hold why this recondite liability 
apprehended by the STC should not 
weigh against equity which. induces us 
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to release Damani from the indemnity 
obligation. 

29. We hold, confined to the facts and 
circumstances of this case, that cl. 9 (a) 
which creates the indemnity clause shall 
not be enforced by the STC against Da- 
mani even if the unlikely event of che 
former being made liable by the foreign 
buyer takes place. Subject to this direc- 
tion, we allow the appeal but make it 
clear that in the view we have taken, a 
final pronouncement on the other issues 
has become otiose. The Writ Petition 
pending in the Bombay High Court must 
necessarily end in keeping with the final 
direction we have issued now. 

30. Each party will, by their volun- 
tary gesture, pay a sum of Rs, 2,000/- 
each to the Legal Aid Society (Supreme 
Court) but otherwise will bear their re- 


spective costs, 
Order accordingly. 


AIR 1986 SUPREME COURT 1157 
(From: Allahabad)* 
A. C. GUPTA AND 
N. L. UNTWALIA, JJ. 


Civil Appeal No. 512 of 1970, D/- 28- 
3-1980. l 

Nasir Ahmed, Appellant v. Assistant 
Custodian General, Ewvacuee Property, 
U. P., Lucknow and another, Respon- 
dents. 


(A) Administration of Evacuee Proper- 
ty Act (1950), Ss. 7 (1), 2 (d) — Admin- 
istration of Evacuee Property (Central) 
Rules (1950), R. 6 (2) — Notice under 
S. 7 (1) — Particulars —- Ground stated 
in notice for declaring appellant evacuee 
was under clause (iii) of S. 2 (d) — De- 
claration that he was evacuee under 
cls. (i) and (ii) as well — Notice and de- 
claration were invalid — Civil Writ No. 
2945 of 1964, D/- 18-5-1865 (AIL), Re- 
versed. 

The notice under Section 7 (1) called 
upon, the appellant and his brother to 
show cause why they should not be de- 
clared evacuees under clause (iii) of Sec- 
tion 2 (d) of the Act and the ground 
mentioned in the notice was also based 
on that clause. The notice that was issu- 
ed merely reproduced the form without 
mentioning the particulars on which the 
ease against the appellant was based. 


"Civil Writ No. 2945 of 1964, D/- 18-5- 
1965 (All) > > 
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The authorities concerned declared them 
evacuees under clauses (i) and (ii) as 
well. 


Held that the notice and the declara- 
tion that followed were both invalid. 
The foundation of a proceeding under 
Section: 7 is a valid notice and an in- 
quiry which travels beyond the bounds 
of the notice is impermissible and with- 
out jurisdiction to that extent. There- 
fore the declaraton that the appellant 
was an evacuee under clauses (i) and (ii) 
of Section 2 (d) must be held invalid. 

(Para 3) 

It was essential to state the particulars 
to enable the appellant to answer the 
case against him. Clearly therefore the 
notice did not comply with Rule 6 and 
could not provide a foundation for the 
proceedings that followed. Civil Writ 
No, 2945 of 1964, D/- 18-5-1965; (AIL), 
Reversed. (Para 4) 


(B) Administration of Evacuee Proper- 
ty Act (1950), S. 7 — Administration of 
Evacuee Property Rules (1950), R. 6 — 
Authority concerned not applying his 
mind to the relevant material before is- 
suing the notice — Notice not valid. 
Civil Writ No, 2945 of 1964, D/- 18-5- 
1965 (AIL), Reversed. 


Section 7 requires the Custodian to 
form an opinion that the property in 
question is evacuee property within the 
meaning of the Act before any action 
under that section is taken, Also, under 
Rule 6 the Custodian has to be satisfied | 
from information in his possession or 
otherwise that the property is prima 
facie evacuee property before a notice is 
issued, Where the authority concerned 
did not apply his mind to the relevant 
material before issuing the notice under 
Section 7, the notice is not valid. Civil 
Writ No. 2945 of 1964, D/- 18-5-1965 
(All), Reversed. (Para 5) 


Mr. Danial Latifi, Sr. Advocate (Mrs. 
Urmila Sirur, Advocate with him), for 
Appellant. 


GUPTA, J.:— A notice issued under 
Section 7 of the Administration of Eva- 
cuee Property Act, 1950 (hereinafter 
called the Act) gives rise to this appeal 
brought on a certificate granted by the 
Allahabad High Court on August 18, 
1969 under Article 133 (1) (a) of the 
Constitution of India. Sub-section (1) of 
Section 7 states : 

“Where the Custodian is of opinion 
that any property is evacuee property 
within the meaning of this Act, he may, 
after causing notice thereof to be given 
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in such manner as may be prescribed to 
the persons interested, and after holding 
such inquiry into the matter as the cir- 
cumstances of the case permit, pass an 
. order declaring any such property to he 
evacuee p 

Rule 8 of the Administration of Evacute 
Property (Central) Rules, 1950 (herein- 
efter called’ the Rules) which lays down 
the manner of inquiry under Section 7 
provides in sub-rule (1) that where ‘the 
Custodian is satisfied from information 
in his possession or otherwise that any 
property or an interest therein is prima 
facie evacuee property, ‘he shall cause a 


' BRotice to be served in the prescribed. 


form on the person claiming title to 
such property or interest and on any 
other person or persons whom he con- 
siders to be interested in the property, 
Sub-rule (2) of Rule 6 says that the 
notice “shall, as far as practicable, men- 
tion the grounds on which -the property 
is sought.to be declared evacuee proper- 
ty and shall specify the provision of ‘the 
Act under which the person claiming 
-ahy title to,. or interest in, such property 
is alleged to be an evacuee”, “Evacuee” 
has been defined in Section.2 (d) of the 
Act to include several categories of. per- 
sons, but for the purpose of this case it 
is necessary to refer only to first three 
of them, The relevant part of the. defini- 
tion is as follows; 

“2 (d) “evacuee” means any person, — 

(i) who, ‘on account of the setting up 
of the- Dominions of India and Pakistan 
or on account of civil disturbances. or the 
fear of such disturbances, leaves or has, 
. on. or after the ist day of March, 1947, 
left, any place in a State for any place 
outside the territories now tee pate 
of India, or 

(ii) who is resident in any place now 
forming part of Pakistan and who for 
that reason is unable to occupy, super- 
vise Or manage in person his property in 
any part of the territories to which this 
Act extends, or whose property in any 
part of the said territories has ceased to 
be occupied, supervised or managed by 
any person or is being occupied, super- 
vised or managed by an unauthorised 


person, or = 
(iii) who has, after the 14th day of 
August, 1947, obtained, otherwise than 
by way of purchasé or exchange, any 
right to, interest in or benefit from any 
property which is treated as evacuee or 
abandoned property under any law for 
the time being in force ‘in Pakistan,” 
‘The appetlant was declared an evacuee 
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by the Assistant Custodian (Judicial), 
Deoria. Having failed to have the decla- 
ration set aside by the appellate and the 
revisional. authorities under the. Act, the 
appellant moved the High Court by a 
writ petition challenging the notice un- ` 


. der Section 7 and the subsequent pro- 


ceedings bared on it This appeal is from 
the order of the High Court- | 
the writ petition in limine, The notice 
in question was issued by the Assistant 
Custodian,. Evacuee Property, Deoria, to 
the appellant and his brother Bashir 
Ahmad on March 11, 1954 stating that 
there was “credible information in. pos- 
session of the Custodian” that they were 
evacuees under clause (ili) of Section 2 
(d) of the Act and calling upon them to 
show cause why orders should hot be 
passed declaring them evacuees and their 
property as evacuee property. The notice 
purports to have been issued in accord- 
ance with Rule 6 which requires a state- 
ment of the factual grounds on which 
the notice is based. The notice in this. 
case appears to be merely a copy of the 
prescribed form without particulars, Tha 
ground stated in the notice. reproduces 
only what the form contains and that 
is as follows, pa 


“Acquisition of any ree fo, interest 


` in or benefit from any evacuee or aban- 
-doned property in Pakistan, otherwise 


than by way of purchase or exchange.” 

By his order dated December 14, 1955, 
the Assistant Custodian (Judicial), Deo~ 
ria, declared the appellant. and: his bro- 
ther evacuees under clauses (i), (ii) and 
(iii) of Section 2 (d) though in the notice 
issued it was alleged that the informa- 
tion in -possession of the ‘Custodian was 
that they were evacuees under cl (iii), 
only. An appeal preferred under. Sec. 24. 
of the Act was dismissed by the Auth- 
orised. De Custodian on August 30, 


puty 
-1963 who upheld the order of the Assis« 


tant Custodian (Judicial), The Authoris- 
ed Deputy Custodian, however, found 
that the ground based on clause (iii) of 
Section 2 (d) of the Act was “very va- 
gue” and that the notice was “defective 
to that extent”, It has been stated, al- 
ready that the notice issued under R. 6 
(1). was based only on that and 
clauses. (i) and (ii) of Section 2 (d) were 
not mentioned at all in that notice, The 
Assistant Custodian General, Evacuea 
Property, U. P. to whom the appellant 
and his brother preferred a . revision 
found no merit in the applicants’ case, 
The High Court dismissed in limine the 
writ petition made by the appellant and 
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his brother Bashir Ahmad on the view 

that the order of the Assisiant:.Custodian 

General did not suffer from any error, 

Bashir. Ahmad died after the High Court 

had of the writ. petition, and. 

the appeal before us is de Nasir Ahmad 
alone, 


2. It is necessary to state a few more 
. facts. It appears that several years be- 
fore the present notice under Section 7: 
of the Act was issued, on November 22, 
1949 when the Administration of Eva- 
cuee Ordinance, 1949, replaced 
by the Act in 1950 was in force, a notice 
was issued to the appellant and his bro- 
thers including Bashir Ahmad by Dy, 
Custodian of Evacuee Property, Deoria, 
Uttar Pradesh, alleging that they were 
transferring their movable and immove~ 
able properties to Pakistan and 
stating that for this - reason they 
were being considered .as evacuees 
and their property‘ was “being treat- 
ed as’ evacuee propery. The notice: 
invited objections - from them, ` if 
any, within 30 days. At the instance 
of District Magistrate, Deoria, a similar 
notice was issued to the appellant and 
his brothers by the authority in District 
Chapra in the State of Bihar where also 
they had some properties, asking them 


to show cause why they should not be 


declared intending evacuees, The Act 
had then come into force and this notice 
was issued under Section 19 of the Act, 
Section 19; provided for issue of notice 
to a person before declaring him an “in- 
tending evacuee”, The Act.as originally 

passed contained. in clause (e) of Sec. 2 
a definition: of “intending evacuee” as 
meaning @ who had transferred 
after August 14, 1947 any of his assets 
to Pakistan. Section 19 was repealed and 
clause (e) of Section 2 was deleted in 
1953. On inquiry it was found that there 
was no reliable evidence to justify a de- 
claration that the appellant and his bro- 
thers were intending evacuees and the 
Deputy Custodian, .Chapra,. dropped the 


on May 24, 1952, On Novem- . 


proceeding 

ber- 29, 1952 the Deputy Custodian, Deo- 
ria, also - dropped 
upon the notice issued by 


the same day he. initiated-‘a proceeding. 


under Section 7 of the Act against the 
appellant and his brother Bashir .Ahmad 
that ended in the SEEEN are 


in . this appeal, - ig 


j 


3.: ‘The ao d ae clearly 
show that the notice and the- declaration 
that followed.. are . both. invalid, : The 
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not be declared evacuees under cl. (i), 
of Section. 2 (d) of the Act and the 
ground. mentioned in the notice was also 


Custodian found that they were eva- 
cuees under clauses {i) and (ii) as well. 
The Authorised Deputy Custodian held 
that the ground given in the notice i 
support of the case based on cl, (iil) was 
vague and the notice was defective so 
far as that ground was concerned, but 
that was the only case the appellant was: 
called upon to answer, The foundation. 
of a proceeding under Section 7 is a 


impermissible and without 
to that extent. Therefore the declaration 
that the appellant was an evacuee under 
clauses (i) and (ii) of Section 2 (d) of 
the Act must be held invalid, 

4, Under Rule 6 the notice under 
Section 7 must be issued in the prescrib- 
ed form and contain the grounds on 
which the property is sought to be de- 
clared evacuee property. As stated ear- 
lier, the, notice that was issued in this 
case merely reproduced the form with- 


out mentioning the particulars on which 


the case against the appellant was based. 
It was essential to state the particulars 
to enable the appellant to answer the 
case against him, Clearly therefore the 
notice did not comply with Rule 6 and 
could: not provide a foundation’ for the 
proceedings that followed. 

5. What is said in the g 
paragraph makes it plain that the auth- 


-ority concerned did not apply his mind 


to the relevant material before issuing 
the notice. The same thing is apparent 
from another fact. It has been stated 
that on November 29, 1952 nag Deputy 

proceed- 


Custodian, Deoria, dropped the 


ing seeking to declare the appellant an 
intending evacuee and that on the same 
day he directed the initiation of a pro- 
ceeding under Section 7. Section 7 re- 


quires the Custodian to form an opinion 
_ that the property in question is evacuee 


property. within the meaning of the Act 
before any action under that section is 
taken, Also, under Rule 6 the Custodian 
has to be satisfied from information in 
his possession or otherwise that the pro- 
perty is prima facie evacuee property 
before a notice is issued...On November 
29, 1952. no evidence. was found to sup- 

port a declaration that the appellant was 
an intending evacuee,' There is no mate- 
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rial on record to suggest that on that 
very day the authority had before him 
any evidence to justify the initiation of 
a proceeding to declare the appellant an 
evacuee and his property as evacuee 
property. The notice under Section 7 
thus appears to have been issued with- 
out any basis. The Assistant Custodian 
General who found no merit in the re- 
visional application preferred by the ap- 
pellant overlooked these aspects of the 
case. We are therefore unable to agree 
with the High Court that the Assistant 
Custodian General’s order did not suffer 
from any error, 


6. We allow this appeal and quash 
the notice issued to the appellant on 
March 11, 1954 and all subsequent pro- 
ceedings based on it. The respondents 


have not appeared to contest the appeal; ` 


there will be no order as to costs. 
Appeal allowed, 


AIR 1980 SUPREME COURT 1160 
(From: Andhra Pradesh) 
R. S. SARKARIA, AND O. CHINNAPPA 


a) 
Criminal Appeal No. of 1973, D/- 
16-11-1979. 

Bandi Mallaiah and others, Appellants 
v. State of Andhra Pradesh, Respondent. 


- Penal Code (1860). S. 300 — Murder — 
A iation of evidence — Omission to 
notice important contradictions m prose- 
cution story — Order of High Court re- 
versing acquittal held illegal and set aside. 
Decision of Andhra Pradesh High Court 
Reversed. (Evidence Act (1872), S. 8). 


In the instant case some very important 
circumstances in favour of the accus 
were not taken serious notice of by the 
High Court. When P. W. 11 was in the 
hospital and when his condition was 
thought to be serious, a statement was re- 
corded from him by a First Class Magis- 


trate. The importance of the statement — 
was that P.W. 11 did not mention A-1 or 


_ A-2 who according to the case of the pro- 
secution led the attack but ‘mentioned 
three other names as the persons who led 
them. If A-1 and A-2 were present, sure- 
ly their names would have been the first 
to be mentioned. This ct of the mat- 
‚ter was overlooked by the High Court. 
Not only that the High Court also mis- 
read the statement. Another important cir- 
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cumstance which the High Court failed 
to note was that the part now attributed 
to A-2 in the attack on the deceased was 
not mentioned in the first information re- 
port or in the former statement of P. W. 9 
under §. 161. It was also clear from the 
circumstances that the F. I. R. was not 
given at the time `as alleged by the prose- 
tion. Thus it was clear that at the earliest 
point of time the names of accused A-L- 
and A-2 did not figure as assailants of the 
deceased and that they were introduced 
Se ee aad was ae hee 
point of time that F. I. R. was brought 
into existence. Hence it was held that 
when the genuineness of the F. I. R. was 
doubtful the conviction of the accused in 
the circumstances of the case. could not 
be sustained. Decision of Andhra Pradesh 
High Court, Reversed. (Para 3) 
CHINNAPPA REDDY, J.:—-This ap- 
peal under the Supreme Court (Enlarge- 
ment of Criminal Appellate Jurisdiction) 
Act, 1970 is against the judgment of the 
High Court of Andhra Pradesh convictin 
A-1, A-2 and A-8 under S. 302 read wi 
ie and oo oie pera ts hia 
gment o ittal of the learn es- 
sions Judge oF cere A-4, A-5, A-10 
and A-18 who were convicted of certain 
minor offences and sentenced to short 
terms of imprisonment have not appealed. 


2. The prosecution case briefly was 
as follows. P. W, 1 and his brothers 
Kotaiah, Anantharamaiah, Venkatakrish- 
naiah and Radhakrishnamurthy had pro- 
perty | at Cheemalapadu and Motlagudem. 
Venkatakrishnaiah ip. W. 2) became divid- 
ed from his brothers and started residing 
at Motlagudem while the others were 
residing at Cheemalapadu. The family 
owned a cattle-shed at Motlagudem and 
this fell. to the share of Venkatakrish- 
naiah’s brothers. They wanted to dis- 
mantle the cattle-shed and share the tim- 
ber amongst themselves. So on the morn- 
ing of 2-7-71, P. W. 1, his brother Radha- 

ishnamurthy, P. W. 5, P. W. 7, P. W. 8, 
P. W. 9, P. W. 10, Seethaiah and Jas- 

aiah went to Motlagudem in four - 
ock-carts to dismantle the shed and fetch 
the timber. They reached Motlagudem at 
10 a. m. and started dismantli 
cattle-shed. At that t of time, A-l 
came there and as them not to dis- 
mantle the cattle-shed as he wanted to 
buy it. P. W. I told A-I-that they were 
not willing to sell the cattle-shed but A-1 
was insistent. Two mediators P. W. 11 
and C. W. 2 were sent for. These media- 
tors suggested. that A-1 should give one 
acre o d and take the. cattle-shed. 
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Neither party was agreeable to this course. 
C. W. 2 then went away. A-l also went 
away saying “I will see how you will dis- 
mantle”. After A-1 left, P. W. 1 and his 
le dismantled the cattle-shed and 

aded the timber in their carts. At about 
4p.m., P. W. 8 came there. He asked 
them where they were taking the carts. 
They told him that they were going to 
Cheemalapadu. After the carts had gone 
a distance of about 100 yards and when 
they were in the field of Podem. Nar- 
Saiah, the seventeen accused came and 
surrounded the carts. A-1 and A-3 ‘were 
armed with spears. A-10 was armed with 
a ‘kota-kathi, The rest.of them were armed 
with sticks, A-1 pierced Radhakrishna- 
murthy with a spear on the right side of 
throat. A-3 dealt a blow with a spear on 


the head of Radhakrishnamurthy. Radha 
amurth 


A-14, A-15 and A-16 
sticks. A-3, A-18 and 
A-17 beat P. W. 9 with sticks. A-8 and 
A-9 beat P. W. 5 with sticks. A-11 beat 
P. W. 8 with a stick. A-4 and a koya beat 


P. W. 10 with a stick AS 
and A-10 beat him with a spear 
and a ‘kota-kathi”, A-4, A-6, 
A-7 and A-12 beat P. W. 12. P. W. 1 


ran from the scene to the police station 
at Karepalli, at a distance of about eight 
miles from Motlagudem. He gave a report 
Ex. P. 1 to P. W. 18, the Sub-Inspector of 


Police at 10 p..m. As he was giving the 
report, P. Ws. 5, 8, 9 and 10 reached 
lice station. P. W. 18 arran to 


the 
send the five injured persons to the hospi- 
tal at Yellandu through the requisitions 
Exs. P. 11, P. 12, P. 14 and P. 15. He then 
proceeded to the village Mo dem 
‘where he found the dead body of Radha- 
krishnamurthy in the field of Podem Nar- 
saiah. He also found three persons 
P. Ws. 7, 11 and 12 lying injured in the 
house of P. W. 2. The three injured were 
also sent to the Yellandu hospital. The 
investigation was taken over by P. W. 20 
who held inquest over the dead body of 
the deceased and thereafter arranged to 
send the dead body for autopsy to the 
a ae Yellandu. The condition of 


teen accused persons. The accused denied 
the offences with which they were charg- 
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ed. It was the case of A-1 that he had 
purchased the land on which the cattle- 
shed stood from the eldest brother 
Anantharamaiah and that the cattle-shed 
itself had been purchased by one Pen- 
taiah of Karepalli who had dismantled 
and removed the same, After Pentaiah 
had removed the cattle-shed, he had him- 
self raised a cattle-shed. On the day of 
offence when he found P. W. 1 and his 
men trying to demolish the cattle-shed he 
requested the intervention of mediators 
P. W. 11, C. W. 1 and C. W. 2, He also 
duced before them the document 
. D. 2 by which Anantharamaiah had 
sold the land to him. In spite of his show- 
ing the document P. W. 1 and others 
were persisting on removing the cattle 
shed, When he told them that the cattle- 
shed had earlier been sold to Pentaiah 
and removed by him, the mediators asked 
him to go and fetch Pentaiah with any 
further document which may be available. 
He left the scene. After he left, P. W. 1 
and his men dismantled the cattle-shed 
and there was a fight between P. W. 1 and 
his men on the one side and the ers 
on the other side in the course of | which 
the deceased and others were injured, 
The learned Sessions Judge, having re- 
gard to the various infirmities in the case 
to which he referred, took the view that 
the prosecution witnesses, all of whom 
were interested witnesses, were also un- 
reliable witnesses and that the first in- 
formation report Ex. P. 1 was not given 
at the time when it was claimed to be 
iven. On appeal by the State, the High 
urt while agreeing with the view ex- 
pressed by the learned Sessions Judge in 
regard to the unreliability of P. Ws. 2, 8, . 
4, 8, 9, 11 and 12 thought the evidence 
of P. Ws. 1, 5, 7 and 10 could be safely 
acted upon. In that view the High Court 
convicted A-1 to A-3 of the offence under 
S. 302 read with S. 34 as ‘well as other 
minor offences. The High Court also con- 
victed A-4, A-5, A-10 and A-18 of other 
minor offences: 


3% We have perused the entire evi- 
dence as well as the judgments of the 
learned Sessions Judge and the High 
Court. The judgment of the High Court 
appears to. us to be somewhat 
tory. We are also of the view that som 
very important circumstances in favour 
of the accused were not taken serious 
notice of by the High Court. When P. W. 1 
was in the hospital and while his condi- 
tion was thought to be serious, a state- 
ment was recorded from him by a First 
Class Magistrate. In his cross-examination 

s 
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P. W. 11 admitted “I have stated before 
the Magistrate -at the hospital that at 
about 5-80 in the evening Golla Gopatah; 
Esam Papaiah, Mogili Ramaiah and some 
others had come” Gopaiah is A-3, 
Esam Papaiah is A-17 aud Ramaiah is 
A-18. e importance of the statement 
was that P. W. 11 did not mention A-1 or 
A-2 who according to the present case of 
the prosecution led the attack but men- 


tioned three other names as the persons’ 


ho led them. If A-1 and A-2 were pre- 
sent, surely their names would have been 
the first.to be mentioned. This aspect of 
the matter was overlooked by the High 
Court. Not only that the High Court 
mis-read the statement as we shall pre- 
orl point eg se . have races 
earlier that the injured W 
reached the police station at 10 . m. were 
sent to the Yellandu hospital ugh re- 
isition Exs. P. 11, P. 12, P. 14 and P. 15. 
each one of these isitions, the Sub- 
Inspector had mentio that the several 
injured persons were .beaten by Golla 
Gopaiah and others with sticks. Now, if 
there was 


Gopaiah and. others. This circumstance 
doubt upon the case of the prose- 
|cution that the first information 


extracted what he stated. It was: “I have 
stated M at the hospi- 
tal that at about 


This statement was read by the 
Court to mean that at 5-30 P. M. P. W. 
had told. the. Magi at the hospital 
that Golla Gopaiah, Esam Papaiah, Magili 
Ramaiah and others had come and there- 
fore there was already a statement where 
Golla Gopaiah had been named first as 
sag the assailants: That, according to 
gh Court, secant Ae ained the 
iah and others ‘in 
P. 15. The ee 
circumstance that 
11's statement, 
r but two 


in the evening was not to the time when 


the Magistrate.. recorded the statement 


Bandi Mallaiah y. State of A. P. 


seen 


ALR 
but to the time of the attack. It was sug- 
gested to P. W. 18, the Sub-Inspector of 


the 
e at- | 


a 


police under S. 161 Cr. P. C. though 
oy dave full details of the - alleged at- 
tack in their evidence in Court. The ee 
Court thought that the evidence of the 
witnesses could be discarded as false in 
view of their omission to mention the at- 
tack by A-1 to A-3 on the deceased m 
e ee 
apparen not appreciate 
the full significance of the omission of 
these witnesses to mention the names of 
A-1 to A-3 in their earlier ` statements as | 
the persons who attacked the deceased. 
If the. High Court had considered these 
omissions (amounting to contradictions 
along with the circumstances mentione 
by us earlier, the High Court would have 
that there was a deliberate attempt 
to introduce the names of A-I and A 





of C. Ws. 1 and 2 to 
the effect that A-1 left the place to go to 


have: the 





Karepalli to fetch Pentaiah 
circumstan 


the opinion that at the earliest point o 
time the names of A-l and A-2 did not 
figure as assailants of the deceased and 


that they were ‘introduced as such at 
later stage and it was.at that point of 
time that Ex. P..1 (was brought: into| 
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existence. ` Shri Rama Reddy, learned 
counsel for the State. of Andhra Pradesh, 
fairly stated before us that if we were not 
satisfied about the genuineness of Ex. P. 1, 
the convictions could not sustained. 
We accordingly allow the appeal, ‘set 
aside the convictions and: sentences pass- 
ed on the appellants. They will be set at 
liberty forthwith. . 


_ Appeal allowed. 


‘ AIR 1980 SUPREME COURT 1168 .- 
(From: AIR 1978 Madh Pra 157) 

N. L. UNTWALIA, P. N. SHINGHAL 
AND V. D. TULZAPURKAR, JJ. — 
Civil Appeal No. 866 of 1979, D/- 7-5- 

1980. a 


M/s. Shalimar Rope Works Ltd. 

lant v. M/s. Abdul Hussain H M. 

asan Bhai Rassiwala and others, Respon- 
dents. 

Civil P. C. (1908), O. 29, R. 2, Ci. (b) — 
Suit against-a company — Mode of ser- 
vice of summons — Leaving summons at 
its registered office — Meaning of Ci: (b) 
has to be understood with reference — to 
O. 5. R. 17 — Mere handing over of 
summons to an employee not authorised 
to accept summons does not amount to 
valid service of summons on company. 
AIR 1978 Madh Pra 157, Reversed. ` 


The meaning of Clause (b) of O. 29, 
R. 2 has got to be understood in the 
background of the provisions of Order5 
which is meant for issue and service of 
summons on natural pason Sending `a 
summons by post to registered office 
of the oaan unless the contrary is 
shown, will be presumed to be service on 
the company itself. But the first part of 
clause (b) has got to be -understood with 
reference to the other i the 


ara 7) 
The words “leaving the summons at the 
registered . office” under Cl. (b) do not. 


mean that the summons can any- 
where uncared for in the registered office 
of the company. These words have tobe 
read in the background of the provision 
contained in Order 5, Rule 17 of the 
Code. In other words. if the serving peon 
or bailiff is not able to serve the summons 
on the Secretary or any Director or any 
other Principal Officer of the Corporation 
because either he refuses to sign the sum- 
mons or is not to be found by the serving 
person even after due diligence then he 
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ed office of the company. The s 
pe was a mere fice 


— 
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can leave the summons at the registered 
office of the company and make a report 
to that effect.. - Go (Para 8) 
' In the instant case summons was serv- 
ed on the « yee sitting in the register- 
erm- 
> SSE A r 
es Department e company an 
was not an officer duly auth 


orised to ac- 
cept summons on of the company. 


Tt was not the case of the plaintiff that 
the' service of the summons was effected 


in accordance with the first part of CL (b) 
of R. -2 of O? 29. Nowhere a stand was 


‘taken that the summons was duly served 


on the company because it was “left at 
the registered office of the company.” 
Held that there was no valid service of 


are 


e High 
interfering with it. AIR 1978 Madh Pra 
157,. Reversed. (Para 9) 


Cases Referred: - Chronological Paras 

ATR 1961 SC 1214: (1961) 3 SCR 820 8 
UNTWALLTA, J. :— This appeal b 

cial leave is from the judgment of, ‘the 


Madhya Pradesh High Court pene 
the decision of the Second Addition 
District Judge, Indore in Miscellaneous 
udicial Case No. 23 of 1975. The appel- 
t company had filed that case under 
Order 9, Rule 18 of the Code of Civil 
Procedure, hereinafter called the Code, 
for setting aside an ex parte decree for 
Rs. 28,479/- passed in favour of ` the re- 
spondent firm on 224-1975 against the ap- 
ant. The learned Additional District 
hades held that summons in the suit was 
not duly served on the company and it 
came to know about the decree on 29-7- 
1975. Hence he set aside the ex parte de- 
cree. ‘The respondent firm filed a revi- 
sion in the High Court under Section 115 


-of the Code. The High Court allowed the 


revision, set aside the judgment of the 
Trial.Court and apes the seen of the 


ex parte decree. Hence this ap 
2. The dent filed the suit at 
Indore on 24-2-1975 against the appellant 


claiming damages to the tune of Rupees 
96,000/" on account of the alleged non- 
delivery of certain goods. `Summons in the 
suit was sent to the registered office of 
the company in Calcuta and is said to 
have been served on one Shri Navlakha 
on 17-3-1975 asking the company to ap- 
pear at Indore on’ 25-8-1975 for- settle- 
ment of issues. Since.the company did 
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not appear in the Court on that date, 
eventually, the ex parte decree was pass- 
‘ed on 22-4-1975. According to the case of 
the appellant the company came to know 
about the ex parte decree for the first 
time when its constituted attorney Shri 
S. K. Jhunjhunwala received a notice from 
the respondent by registered post de- 
manding the decretal dues. ereupon 
Shri N. S. Pareek. the Works Secretary 
of the company who is in-charge of the 
legal matters was sent to Indore to as- 
certain as to how the ex parte decree 
came to be passed. Pareek learnt that the 
ao pane to have been served 
on Nav. on 17-8-1975. Navlakha was 
a mere Office Assistant in the Sales De 
partment of the company. He was neither 
a Secre nor a Director nor any other 
Principal cer of the company auth- 
orised to receive summons in the suit. He 
did not bring the fact of the receipt of 
summons by him to the knowledge of any 
responsible officer of the company. The 
company remained in dark and, as stated 
above, learnt for the first time on 29-7-75 
about the passing of the ex parte decree. 

8. N. S. Pareek was the only witness 
examined on behalf of the appellant in 
the Miscellaneous case tried by the learn- 
ed Additional District ca a No witness 
was examined on behalf ot the respon- 
dent. The Trial Court held :— 

“I hold that handing over of summons 
to Navlakha who was only an Office As- 
sistant working in the company and who 
was not an ofticer duly authorised to ac 
cept summons on behalf of the company 
did not amount to valid service of sum- 
mons on the applicant company.” 

It also accepted the appellant's case about 
the knowledge of the ex parte decree for 
the first time on 29-7-1975 and hence the 
application filed in about a week’s time 
ereafter was held to be within time. 


4. The High Court in its impugned 
judgment has held:— 

“It is not in dispute that the person who 
received the summons in the office of the 
Company is not a penon who is entitled 
to be served on behalf of the company in 
accordance with sub-clause (a) of Rule 2 
of Order 29 of C. P. C.” 


The High Court, however, took the view 
that since Naviekha was an employee of 
the company sitting in its registered office 
in Calcutta the summons will be deemed 
to have been duly served on the company 
within the meaning of the first part of 
Clause (b) of Order 29, Rule 2 of the 
Code. In the opinion of the High Court 
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since the learned Additional District 
Judge did not apply his mind to the pro- 
vision of law contained in Clause (b). it 
committed a material irregularity and iF 
legality in exercise of its jurisdiction im 
setting aside the ex parte decree. 

5. In our opinion the High Court was 
clearly wrong in upsetting the judgment 


of the Trial Court. There was no error in 
that piemen much less any error of 
juris entitling the High Court to 
interfere with it. 


Cen a is ha 

r yora rporations”. There 

are only three Rules in it. We are con- 

Cee rag een ce fol- 
ws:— 

“Subject to any statutory provision of 
process, where the suit is a cor 
poration, the summons may be served— 

(a) on the ake or on any director, 
or other principal officer of the corpora- 
tion, or ` 

(b) by leaving it or sending it by post 

addressed to the corporation at the re 
gistered office. or if there is no registered 
office then at the place where the cor 
poration carries on business.” 
Rule 2 is not an exhaustive provision 
providing for all modes of service 
on the company in the sense as to 
what is meant by service of summons on 
the Secretary, Director or Principal Offi- 
cer. In Jute and Gunny Brokers Ltd. v. 
The Union of India (1981) 3 SCR 820: 
(AIR 1961 SC 1214; it was held that the 
words “Principal Officer” in Clause (a) of 
Rule 2 would include managing agents 
and it can, under this rule, be on a juris- 
tic person. Accordingly service on manag- 
ing agents who are a corporation is valid 
under Clause (a). 


7. The - meaning of Clause 
has got to be understood in 
background of the provisions of the Code 
in Order 5 which is meant for issue and 
service of summons on natural persons. 
Seen a summons by post to the 
piste 

€ 
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office of the company, unless 
contrary is shown, will be presumed 
to be service on the company itself. But 
the first part of Clause b) has got to be 
understood with reference to the oth 
provisions of the Code. In Rule 17. 
Order 5 it has been provided :— 
“Where the defendant or his agent or 
such other person as aforesaid es to 
sign the acknowledgment or where the 
serving officer, using due and - 
reasonable diligence, cannot find the de- 
fendant, and there is no agent empowered ° 
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to accept service of the summons on his 
behalf, nor any other on on whom 
service can be made, the serving officer 
shall affix a copy of the summons on the 
outer door or some other conspicuous 
part of the house in which the defendent 
ordinarily resides or carries on business 
or personally works for gain. and shall 
then return the original to the Court from 
which it was issued, with a report em 
dorsed thereon or annexed thereto stating 
that he has so affixed the copy, the cir- 
cumstances under which he did so; and 
the name and address of the person (if 
any) by whom the house was identified 
and in whose presence the copy was 
affixed.” 


8. Sending summons to a corporation 
by post addressed to it at its registered 
ottice may be a good mode of service 
either by itself, or preferably, by way of 
an additional mode of service. But leav-- 
ing the summons at the registered office 
of the corporation if it is literally inter 

reted to say that the summons can he 
eft anywhere uncared forin the register- 
ed office of the company, then it will 
lead to anomalous and absurd results. It 
has to be read in the background of the 
{provision contained in Order 5 Rule 17 
of the Code. In other words, if the serving 
peon or bailiff is not able to serve the 
summons on the Sec or any Direc- 
tor or any other Principal Officer of the 
Corporation because either he refuses to 
sign the summons or is not to be found 
by the serving person even after due dili- 

ence then he can leave the summons at 
the registered office of the company and 
make a report to that effect. In the i 
stant case nothing of the kind was done. 
It was not the case of the respondent in 
its rejoinder filed in the Miscellaneous 
case that the service of the summons was 
effected in accordance with the first part 
of Clause (b).of Rule 2 of Order of 
ofa racine 

avit e respondent is the peti- 
tion filed a the lant under O. 9, 
Rule 18 of the e. In Paragraph 9 of 
the said petition it was stated:— 


on of record of this Hon’ble 
Court relating to the service of the sum- 
mons reveals that the bailiff of the Small 
Cause Court at Calcutta seems to have 
delivered a copy of summons to a 
gentleman who is described as an office 
assistant, on 17-38-1975 at about 12.40 P. M. 
No office-assistant of the defendant No. 1 
Company is empowered or .authorised to 
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which has been returned by the Bailiff to 
this Hon’ble Court, has been signed by 
one Shri Navlakha. Shri Nawlakha was 
concerned merely with sales and had 
nothing to do with legal matters generally 
or with receiving summons in particular. 
Service of the summons on Shri Nawlakha 
cannot be regarded as due service on the 
defendant No. 1 for the purpose of O. 9, 
Rule 18 C. P. C?” 


The rejoinder of the respondent is An- 
nexure B to the counter affidavit. Para 9 
of tbe rejoinder which is in reply to para 
9 of the petition reads as follows:— 

“In reply to para 9 it is stated that the 
summons was duly served as stated in 
this para. But itis denied that Shri Nawla- 
kha was concerned, merely with sales 
and has nothing to do with legal matters 
generally or with receiving summons in 
particular. It is denied that service on 
Shri Nawlakha cannot be re as due 
service on the Company Detendant No. 1 
for the purpose of er 9 Rule 18 C. P. 
C. Shri Nawlakha was a nsible offi- 
cer who could have intimated the receipt 
of the summons to his so called bosses. 
Without pee it is submitted that the 
Madhya Pradesh amendment in Order 9 
Rule 18 C. P. C. may kindly be perused.” 


Nowhere in the rejoinder a stand was 
taken that the summons was duly 

on the company because it was left at the 
registered office of the company. Refer 
ence to the Madhya Pradesh amendment 
of Order 9 Rule 18 is immaterial as the 
Trial Court has pointed out that the com- 
pany had no knowledge of the ex parte 
decree, even otherwise, before 29-7-1975. 
No contrary finding has been recorded by 
the High Court. | 


9. We, therefore, hold that the judg- 
ment by the Trial Court setting aside the 
decree was correct. In any event no error 
of diction was committed by it. The 
High Cour went wrong in  interferin 
with it. We accordingly allow the appeal 
set aside the judgment of the High rt 
and restore that of the Trial Court. The 
suit shall now proceed to disposal im ac- 
cordance with the law. We may, however, 
make it clear that the appellant under the 
orders of the Court had furnished bank 
guarantee for the decretal amount. It has 
agreed to continue the same till the dis- 
posal of the suit. We shall make no order 


as to costs. 
Appeal allowed. 





receive summons. The original summons - 
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(From: Gujarat) 
R. S. PATHAK AND .A..D. KOSHAL, JJ. 


Criminal Appeal No. 1 of 1975, D/- 
18-4-1980. 


: Atulji Nagaji, Appellant v. The State of 
Gujarat, Respondent. 


Constitution of India, Art. 134 — High 
Court. setting aside order of acquittal 
passed by Sessions Judge and convicting 
accused under Section 302, I. P. C. — 
Supreme Court will not interfere if there 
' is, credible evidence to. establish guilt ot 
accused. Judgment of Gujarat H. C. 
affirmed. 


cakes 
Paina ey J.:—- This ap ppan clears 
the judgment of High Court 
oF Gujarat set ates aside the order of ac 
gui ogy learned Additional 
ty Sexcions jue, , Ahmedabad and con- 
victing the ap nt under Section 802, 
Indian Penal Code and opus him 
to imprisonment for life. 


2. pone i Jothaji who resided iin: a 
Chawl in th emanpura area of Ahame- 
dabad,. was murdered on 17th December, 
1972; Eleven persons, who resided in the 
adjoining Kumbhars’ Chawl, including the 


A D we were aare of the murder. | 


e case of prosecution was 
via and Hie” friend Gulabji went to 
a “Havan” at about 7.00°P. M. 
on the day of Dussehra 17th October, 
1972, conducted at the entrance of the 
Kumhar’s chawl. They proceeded from 
there to the house of Rupaji Hiraji situat- 
ed in another Chawl. On the way > they 
met Ganeshji Gannaji who ow 
to Gulabji. Gulabji 


the intervention enraged Sohanji. and he 
hed the a t aside. The 
t, it was alleged, returned later with 
ten men armed’ with Dharias, sticks, 
pipes and a knife. The appellant himself 
essed a Dharia. They moved off to 
Rupajts hut where Sohanji and Gulabji 
were present. The appellant hit. Sohanji 
on TA head with the Dharia. The other 
accused are also said to have - attacked 
him. Sohanji fell pei and shortly there- 
after died on the 
3. The First ae Re 
lodged by Sohanfi, the matern 
the deceased. 'at about 845 p. m. on the 
same day. A police investigation followed. 
The Ad itional City Sessions Judge tried 
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rt was 
uncle of 


Atulji Nagaji v. State of Gujarat - 


appel- | 


A. LR. 


the accused for offences under S. 147 and 
Section 302 read with Section 149, Indian 
Penal Code and also under. Section 348, 
I. P. C. He. acquitted them. 


4, eey ee ee an 
appeal against the acquittal of the ap- 
pe t and one other accused, Nagaji 

ejaji. The High Court confirmed. 
EA of Nagaji Tejaji, but allowed the 

in respect of 


and setting aside the oi of 
convicted him 
Penal Code and sentenced him fo impr 
sonment for life. 


has been eue 
we have been taken throu 
on the record we are unable 
the judgment of the High Court suffers 
from any error calling for interference by 
this court. There is credible material to 
establish the circumstances in which the 
deceased was murdered and the evidence 
of the eye witnesses CGulabji Jethaji 
(P. W. 12) and Rupaji Hiraji (P. W. ies is 
amply corroborated by supportin 

mony. There is good reason for be ses 
that they witnessed the attack on the 
deceas t. Their descri 







ret was 
used and, therefore, it must 

ere was no intention to murder. cs 
are not impressed by. the submission. The 
circumstances disclose that the entire in- 
tent was to aur the deceased and the 


totality of injuries establishes that. An- 
‘other conten ue that a complaint had | 
been made by the appellant against the 


deceased and ’ Gulabi that they had as- 
saulted him and that the High Court had- 
erred in taking it into consideration asa 
piece of evidence in support of the pro- 
secution case. It is urged that the judg- 
ment of the High Com takes vital sup- 

port from the complaint and that as the 
complaint is inadmissible the entire case 
against the appellant must fail. It seems 
to us unnecessary to enter into the ques- 
tion: whether the complaint was is- 
sible in evidence. The evidence is a 
wise sufficient to establish the guilt of 
the appellant. It is also urged that the 
light was insufficient for the assailant to 
be recognised. Here again, the evidence 
clearly shows that because Dassehra was 
being celebrated there were p ar- 


` 
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rangements fòr light. Then it is pointed 
out that the.deceased was a head-s Airon 
man and had incurred the animosity of the 
inhabitants of the locality and. several 
complaints had been filed against him for 
criminal offences and it was quite proba- 
ble that he had been done to death by 
one or more of such enemies. Hats sea 
thus sought to be thrown on th 

tion case is totally negatived ‘b ‘the dra 
nature of the testimony of the two eye 


witnesses. Certain: other considerations of 


a minor character were also adverted to, 
a ee 
consider it unnecessary to 

deal with them. 


jud T High Count in respect of 
gment respect o 
the appellant. . 


Appeal dismissed. 


AIR 1980 SUPREME COURT 1167 
(From: (1974) 15 Guj LR 298) 


R. S. SARKARIA AND O. CHINNAPPA 
REDDY, JJ. 


Criminal Appeal No. 261 of 1974,. D/- 


13-2-1980. 
.. The State . of Gujarat, oppa ant v. 
Maheshkumar D Thakkar, Respon- 


dent. 


Penal Code ( 1860), S. 168 — Engaging 
in ‘trade’ — Engagement of accused a 
State Govt. ‘employee, as Railway. Service 
Appren 


‘The word rade i its marrow popole 
sense Means “ex nee ol ee te 
or or meny ee o object of making 
profits”. the widest sense, it includes 
Eny business carried on with a view to 
t (See Halsbu ’s Laws of Eng 
land ol. 32, Paragraph 487). Further, the 
weet meray oon 
ara 


of receiving trainin 
pletion of the training a 
ployed by the ‘Railway ee 


EX/EX/B360/80/VBB = an- 


could be ‘em- 
The 


State of Gujarat v. Maheshkumar Dhirajlal . 


S. -C. 1167 


a stipend dur 
as an .Apprentice, 


mere fact that he bi 


the trainin 
not make pe employee of the 
Railwa Railway A reas A cas The act of the 
did not amount to engaging in 
‘trade’ Even if the wider interpretation 
were to be put on the word ‘trade’ in. 
Section 168, Penal Code the engagement 
of the accused as an Appretice-trainee 
would not bring him within the purview, 


- of the expression ‘trade’. The fact remains 


of the Sub-Divisional Soil 


7 


Araik ken ho BAI 
ie e Railway 


that during the period of his apprentice- 
ship, the rS ae as not 


‘trade’ as a means of livelih within the 
ree ad S. 168. we 15 Guj LR 293, 
(Para 5) 


was serving as a Tracer in the 
Conservation 


oo modo training as an 


j for the period 
from February 13, 1967 to February 15, 
1968 and joined as Apprentice for receiv- 
ing training at Ajmer. On completion of 
the trainin gion the accused obtained leave 
a an estern 


por aa a resign rohan renga trl 

ebruary 6, 1968. He obtain- 
a pay and allowanecs from the Soil Con- 
servation ce for the period, Decem- 
ber 16, , 1067 to February 6, 1968, and also 
drew admissible to trainee 
for the said 


2, On B eee facts, the ondent was was 
under Section 
Pee Cede Sapt ar e Special Su Sub- Judi 
cial a eal oe 


the. Sessions -J 


i “On revision, the Gujarat High Court 
set aside the conviction and the 
reponat by a judgment, dated July .27, 
1978. Hence, this appeal by the tate of 
Gujarat. 


4. The only, question that falls to b 
considered in this appeal is whether the 
engagement of the appellant as the 








earn profit. Halsbury’s 
England, Vol 32, Paragraph 487). Further, 
the word takes its meaning from the con- 
text. 

3. The appellant (respondent?) had 
entered into an agreement with the Rail- 
way. Administration not for the purpose of 
engaging in trade, business of profession, 

or the sole purpose of receiving train- 
ing, so that on completion of the trainin 
he could be employed by the Rail- 
way Administration. The mere fact that 
he was paid a stipend during the training 
pa as an Apprentice, did not make 

im an employee of the Railway Admin- 
tion. Indeed, Clause 17 of the agree- 
ment (Ext. 69) stated in clear terms that 
the Railway Administration did not bind 
itself to employ him on the completion of 
the training. In its narrow sense, the act 

f the accused-respondent did not amount 

engaging in ‘trade’. Even if the wider 
interpretation were to be put on the 
ord ‘trade’ in Section 168. Penal Code, 
the engagement of the appellant ( n- 
dent?) as an Apprentice-trainee: would not 
bring him within the purview of the ex 
Ss ‘trade’. The fact remains that 
uring the period of his apprenticeship, 

e appellant (respondent?) was not carry- 

g on any ‘trade’ as a means of livelihood 

thin the meaning of Section 168, Indian 
Penal Code. 
ie a sae prunes ae pee 

upholding the ju ent o e High 
Court and in dismissing this appeal. 


Appeal dismissed. 


AIR 1980 SUPREME COURT 1168 
(From: Bombay) 
S. MURTAZA FAZAL ALI, P. S. 
KAILAS 


AM AND A. D. 
KOSHAL, JJ. 


Criminal Appeal No. 827 of 1975, D/- 
1-2-1980. | 

Naresh Kumar, Appellant v. The State 
of Maharashtra, Respondent. 


EX/EX/B73/80/VBB © 


á 


A. LR. 


Penal Code (1860), Ss. 299-300 — Charge 
under Section 302/34 against accused ap- 
pellant — Proof of murder — Circum- 
stantial evidence — Deceased raped by 
more than one person and then thrown 
into the well — No evidence to indicate 
complicity of appellant in the actual act 
of murder — Appellant cannot be con- 
ect on mere cae Er aD F one ean 
appellant was p to agging 

deceased not e on to presume that 
he committed the murder — In the case 


. of circumstantial evidence no such 


pre- 
sumption can be drawn unless the circum- 
stances proved are incompatible with 
the innocence of accused — Appellant 
therefore could not be convicted of mur- 
der — (Evidence Act (1872). S. 3). 
(Para 3) 
FAZAL ALI, J.:— This appeal under 
Section 2 of the Supreme Court (Enlarge- 
ment of Criminal Appellate Jurisdiction) 
Act, 1970 and is directed against the judg- 
ment of the Bomba Court convict 
ing the appellant Naresh Kumar wunder- 
Section 302 read with Section 34 to im- 
prisonment for life and Section 376 read 
with Section 34 of the Indian Penal Code 
to five years rigorous imprisonment, The 
appellant was acquitted of all the charges 
by the trial court mainly on the ground 
a e kg not properly identified. The 
tate an against the uit- 
tal of the appellant before the "High 
Court as a result of which the High Court 
reversed the acquittal and convicted the 
appellant as indicated above. Hence, this 
appeal. 


2, The facts of the case are detailed 
in the judgment of the trial court and the 
High Court. The incident took place ‘on 
the night between the 16th and 17th 
September, 1972 when in the absence of 
P. W. 1. Suresh, the husband of the de- 
ceased Gayabai, the four accused entered 
the house of Suresh where the deceased 
was sleeping along with P. Ws. 4 and 5 
whom she had called to give her company 
as her husband had gone out. The accus- ` 
ed knocked at the door and when the 
door was opened by the deceased, Gaya- 
bai, one of the accused extinguished the 
lantern and all the four accused dragged 
away the deceased and took her away 
from the house. Thereafter the body of 
of the deceased was recovered from a 
well. The trial court had the 
evidence of P. Ws. 4 and 5 which appears 
ee the ee a in ne case, and 

ad acquitted the appellant mainly on. two 
grounds. In the first place, the trial Judge 


was impressed by the fact that the appel- 


lant was seen amongst the crowd soon after 
the offence which the trial court thought 
was inconsistent with his guilt. Secondly, 
the Sessions Judge ouen that it wo 
not ce i me r the rears 
at mi t to identi e appellant. The 
High Court has y inted out that 
the main reasons given by the trial court 
are legally erroneous. In fact so far as 
the. question of identification is concern- 
ed the trial court itself gave a finding 
that the light was sufficient for identifi- 
cation but he conjectured that there may 
be some mi in identification as the 
witnesses may have had a fleeting ; glimpse 
of Ra appellant. The trial judge observed 
as follows: 


“These two witnesses may have had a 
fleeting glimpse of accused’No. 1 Naresh 
Kumar even though the light was itself 
not insufficient to make identification im- 
possible.” (p. 85) | 
Further, the trial Judge failed to consider 


that the appellant Naresh Kumar was a 
person y known to the witnesses and 
therefore the question of there being any 


in identification would not arise 

icularly when there was lantern in the 
fight of which the appellant could be 
s entified. Both these witnesses have con- 


threatened these witnesses that they 
should not disclose these facts to anybody 
as a result of which both these witnesses 
remained silent for some time. As regards 
e ae of the accused in the crowd 
which assembled some time after the of- 
fence the High Court has rightly explain- 
ed.this fact on the ground that as the ap- 
lant was an influential person he may 
ave been present amongst the crowd 
firstly to prove his ed innocence 
and secon ee keep a watch and vigil 
on the chil P. Ws. 4 and 5 lest they 
may disclose anything about the offence 
to the members of the crowd or to- the 
Police. We find ourselves in complete 
aema with the reasons given by the 
_ High Court for reversing the acquittal 
of the appellant and we are also satisfied 
that no other reasonable view was pos- 
sible in the circumstances. - 
3. The other question that arises -in 
the instant case is as to whether or not 
ere is sufficient evidence against the ap- 
ellant to connect him with the murder of 
deceased. It appears that the deceased 
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. and then thrown into 


` did not di 
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had been raped by more than one person 
e well. The post 
mortem report shows that although no ex- 
ternal injuries were found by the doctor 
on the person of the deceased but there 
were bruises and other kinds of injuries 
on her ae parts. The evidence of 
P. Ws. 4 and 5 merely shows that the ap- 
ellant had assisted other accused in 
agging away the deceased and also 
perhaps in assisting the other accused in 
committing the rape on her. There is, 
pees T p aot to oe the ral 
plici e appellant in the 
a act of murder. The Hi Court 
in fact realized this fact and found that 
the idea of murdering the deceased did 
not occur to the accused at the time when 
the deceased was dragged but it may have 
developed and executed later. This is, 
however, a pure surmise and the appellan 
cannot be convicted on mere speculation. 
Mr. O. P. Rana, appearing for the State 
submitted that there is clear evidence of ` 
P. W. 9 that the appellant along with the 
other accused was found a the 
dead body and therefore it must be in- 
ferred that the appellant also shared the 
common intention to murder the deceased. 
The evidence of P. W. 9 cannot be ac 
cepted because he admits in his statement 
that in spite of being questioned by the 
Police day after day he kept quiet and 
ose these facts until four 
months were over. We have gone through 
the evidence of P. W. 9 and his evidence 
does not impress us on this point. Mr. 
wa then submitted a ‘since the a pel- 
t was a party to the dragging ot the 
deceased he must be presumed to have 
committed the murder. In the case of cir 





cumstantial evidence no such presump- 
tion can be drawn unless the circumstan- 
ces proved are completely incompatible 
with the innocence of the accused. The 
appellant therefore cannot be convicted 
of murder. For these reasons therefore we 
allow the appeal to this extent that we 
set aside the conviction and sentence of 
the appellant under Sections 302/84 and 
acquit him of these charges. But-we main- 
tain his conviction under Sections 376/34, 
Indian Penal Code,- but reduce his sen- 
tence to the period already served as we 
understand that he has served more than 
four years. The a ant, if in custody, 
should be released forthwith. 

Ze The appeal is accordingly disposed 


of. 
- Sentence reduced: 


t 
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AIR 198 SUPREME COURT 1170 
(From: Calcutta) 
V. R. KRISHNA’ IYER, R. S. PATHAK 
AND O. CHINNAPPA REDDY. JJ. 
Civil Appeal No. 1277 of 1975, D/- 
26-3-1980. 
Sunil Kumar Banerjee Appellant v. State 
of West Bengal and others, Respondents. 
(A) All. India Services (Discipline and 
Appeal) roared R. 8 (19) ce 
to comply wi e requirements ; 
(19) does not vitiate many unless delin- 
quent officer is able to establish prejudice 
— In the instant case delinquent was not 
prejudiced by failure of Enquiry Officer 
to question him in accordance with R. 8 
(19). AIR 1956 SC 241; AIR 1969 SC 381, 
Rel. on. (Para 3) 


(B) Constitution of India, Arts. 226, 311 
— All India Services (Discipline and Ap- 
peal) Rules (1969), R. 9 — iplinary 
proceedings — Disciplinary authority ar- 
riving at its own conclusion on materi 
available to it — Its fi and decision 
cannot be said to be tainted with any it 
legality merely because it consulted vig 
lance Commissioner and obtained . 
views on the very same material. 


(Para 4) 

(C) All India Services (Discipline and 

Appeal) Rules (1969), R. 8 (9) — Discipl+ 

nary enquiry — Representation by a law- 

se ule ives e Cree 1o ey 

cer to paonr or not to permit a 

a officer to be represented by a 

Wyer 


In the instant case the delinquent cross- 
examined the prosecution witnesses and 
also examined the defence witnesses. 
Thereafter when the matter was posted 
for arguments and was adjourned at least 
once at the instance of the delinquent, the 
delinquent came forward with an applica- 
tion seeking permission to engage a law- 
yer. The Enquiry Officer rejected the ap- 
plication noticing that it was made at a 
very belated stage. It was held that he 


was right in doing so. ara 
Cases.. Referred: Paras 
AIR 1969 SC 381 : (1869) 2 | 104: 1 


Cri LJ 654 
AIR 1956 SC 241: (1955) 2 SCR 1057 3 


Mr. S. N. Chaudhary, Advocate, for A 
lant; M/s. Gobinda Mukhety and G. S. 
Chatterjee, Advocates, for Respondents. 


*A No. 299 of 1972, D/- 19-9-1975 
Cay 


DX/EX/B962/80/LGC 


Sunil Kumar. v. State of W. B. 


ALR 


CHINNAPPA REDDY, J :—— The ap- 
pellant, a member of the Indian Admin- 
istrative Service, while working as 


Divisional Commissioner, North Bengal, 
was served on May 2, 1970, with a memo- 
randum of charges and was informed by 
another memorandum to which a list of 
documents and witnesses was-. attached, 
that it was proposed to hold an enquiry 
against him under Rule 8 of the All India 
Services (Discipline and Appeal) Rules, 
1969, and that, if he so desired, the ap 
pellant could ins the documents men- 
tioned in the enclosed list. He was further 
informed that he should submit a written 
statement of defence within fourteen days 
from the date of completion of i on. 
The appellant submitted his written state- 
ment of defence on June 9, 1970. On 
August 12, 1970 Shri A. N. Mukherjee, 
Commissioner for Departmental Enquiries, 


ant. 
After completing the enquiry, the i 
Officer ah iving his Fad. 
ings on the various charges. Charges Nos. 2 
and 5were held to be proved, charges 
Nos. 3 and 4 partly proved and Charge 
No. 1 also proved but considered to be a 
technical omission rather than a serious 
lapse. The Vigilance Commission which 
considered the Enquiry Officer’s report, 
found that charge Nos. 1, 2, 3 and 5 were 
fully proved and charge No. 4 partly prov- 
ed. On April 6, 1971, the discipli au 
thority namely the Government of West 
Bengal issued a notice to the appellant in- 
forming him that, on a consideration of 
the report of the En Ofticer they 
had come to the conclusion that charges 
Nos. 1, 2, 8 and 5 were fully proved and 
that charge No. 4 was partly proved and 
calling upon the appellant to show cause 
why he should not be reduced in rank. 
The Union Public Service Commission 
was then consulted and their advice ob- 
tained. According to the Union Publio 
Service eee pares ee S had not 
been proved while e No. 1 was prov- 
ed ae was considered to be a technical 
irre ity and charges Nos. 2, 4 and 5 
were roved. Thereafter the Gov 
ernment of est Bengal came to the final 
conclusion that charge No. 3 had not been 


ut was only a technical irregularity and 
charges Nos. 2, 4 and 5 were partly prov 
ed. Bn those findings the punishment 
which was imposed on the appellant was 
reduction ‘from the stage of. Rs. 2750/- 


per month to the stage of Rs. 2500/- per 
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month in the'scale of - Rs, 2500/- 125/2 
2750/- with effect from the date of issue 


because one 
mged before him was 
ence to sustain any 


could be ies 


ed. ‘He, therefore, Tet e Writ | Seti 
tion, On a under the Letters Patent 
a Division Bench of the Calcutta High 
Court came to the conclusion that charge 
No. 5 was proved, E E gy eee pe No. 1 i prov-. 
ed but was a techni and 
charge No. 2 was partly aed Claes 
was a difference of opinion on the ques- 
tion whether. charge: No. 4 was proved. 
Both the learned Judges a eke in dismis- 
sing the appeal. 


, 2. The appellant vho iied the ap- 

al in. person raised several contentions: 

e contended that though the an 
was to have been. held under All 

Services Disciplin Rules 1989, ne me 

in fact held ander e All India ‘Services 


iscipline an Rules, 1955, which 
ied teen been repealed. He w cee thereby pre- 


judiced and in particular ted out 
that he was not nao wi reference 


to the circumstances appearing 
fib ai 19 of ees 8 


him as provided b 
of the 1969 rules. He was thus denied an 
opportunity of oe the circumstan- 
ces which wei in the mind of the En- 
quiry Officer. The appellant ‘also contend- 
ed that the Vigilance Commissioner had 
no statutory status and he should not have 
been consulted by the Government. He 
made a a of the Ea 
that the report of the Vigilance Çommis- 
sioner was not furnished tọ him. though 
the ultimate findings of the Government 
were based on the report of the Vigilance 
Commissioner. He further- submitted that 
the SR EN uiry Offiçer was prejudiced against 
that he’ combined in himself the 
role of both prosecutor and: judge. ‘He: ` 


` 1969 rules. The 
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further submitted that he was niente a 
reasonable opportunity of defending him 

self as important witnesses were not all- 
ed so as enable him to cross examine them 
though the notings made by them in the 
files were relied upon against him. Some 
of the additional .documents sought -by 
him were not also madé available. He was 
also not permitted to engage a lawyer. 


8.° There is no substance in. the: con- 
tention of the oe that the 1955 rules 


and not rules were 
followed. As P oas out by the Hi 
Court in the ed against 
appellant and in the first show _ case 


notice the ay Soar was clearly to the 
aope aal himself men 
tioned in one of his letters that the ch 


‘have been framed under the 1969 


The enquiry report mentions that Shri 
Mukherji was appointed as an Enquiry 
Officer under the 1969 rules: It is, how 


- ever, true 7 the es tire was not ques- 


Officer under 


) which provided as follows: 


“The enquiring authority may, after 
the member of the services es case 
and shall if the member of the services has 
not examined himself, generally question 
him on the circumstances appearing 
against him in the evidence for the pur 
pose of a a the member of the ser- 
vice to explain any circumstances’ appear 
ing in the adeno against him.”- 


It may be noticed straightway that this 
vision is akin to Section 842 of ‘the 
riminal’ Procedure Code of 1898. and 
Section 813-of the Criminal Procedure 
Code of 1974. It is now well established 
that mere non-examination or defective 
examination under Section 342 of the 1898 
Code is ‘not a ground for interference um 
less prejudice is established, vide, K. C. 
ata -y. the State of Travancore-Co 
chin, (1 2: SCR 1057:(ATR 1956 SC 
941), Bibhuti Bhusan Das ta v. 
State of Uaa a al, (1969) 2 SCR 104 
(AIR 1969 SC o are eet of 
the view that failure to comply with 69 


ed b 
Rule 8.(19) wi 


requirements of.rule 8 (19) of the 1969 
rules does not vitiate’ the ‘enquiry unless 
the’ Geran officer is able i to establish 

ce. In this case the learned single 
Figo of the High Court aswell a= the 
earned Judges of the Division „Ben 
found ‘that the appellant was in no way 
prejudiced by the failure to observe se 
requirement of Rule 8 (19). The a appelsant 
cross-examined the witnesses ‘himse 
mitted hisidefence in. writing in. pe 
detail’ and. pepued thé: case. himself 
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stages. The appellant was fully alive to 
the allegations against him and dealt with 
all aspects of the allegation in his written 
defence, We do not think that he was in 
the least Deua by the failure of the 
Enquiry icer to question him in ac 
cordance wtih rule 8 (19). 


4. We do not also think that the 
disciplinary authority committed any 
serious or material irregularity in con- 
sulting the Vigilance Commissioner, even 
assuming that it was so done. The conclu- 
sion of the disciplinary authority was not 
based on the advice tendered by the 
Vigilance Commissioner but was arrived 
at independently, on the basis of the 
charges, the. relevant material placed be- 


fore the Enquiry Officer in support 
of the charges, and the defence of 
the delinquent officer. In fact the 
final conclusions of the disciplinary 


authority on the several charges are so 
much at variance with the opinion of the 
ae Commissioner that it is’ impos- 
ible to say that the disciplinary auth- 
ority’s mind was in any manner influen 
by the advice tendered by the Vigilance 
Commissioner. We think that if the dis- 
ciplinary auhtority arrived at its own con- 
clusion on the material available to it, its 
findings and decision cannot be said to be 
tainted with any illegality merely because 
the disciplinary authority consulted the 
Vigilance Commissioner and obtained his 
views on the very same material. One 
of the submissions of the appellant was 
that a copy of the report of the Vigilance 
Commissioner should have been made 
available to him when he was called upon 
to show cause why the punishment of re- 
duction in rank should not be impos 
upon him. We do not see any justification 
for the insistent request made by the ap- 
ellant to the disciplinary authority that 
the report of the Vigilance Commissioner 
should be made available to him. In the 
preliminary findings of the disciplinary 
authority which were communicated to 
the appellant there was no reference to 
the views of the Vigilance Commissioner. 
The findings which were communicated to 
the appellant were those of the discipli- 
mary authority and it was wholly un- 
necessary for the disciplinary authority to 
furnish the appellant with a copy of the 
report of the Vigilance Commissioner 
-~ when the anne communicated to the 
appellant were those of the disciplinary 


authority and not of the Vigilance Com-. 


mission. That the preliminary findings of 
‘the disciplinary authority happened to 
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coincide with the views of the Vigilance - 
omission is neither here nor there. _ 
5. We find no basis for the conten 
tion of the T that there was a rea- 
sonable apprehension in his mind that the 
fficer was prejudiced against 
him. Nor do we agree with the statement 
that the Enquiry Officer combined in 
himself the role of the prosecutor and 
the judge. It appears that when the pre- 
liminary report of investigation was con“ 
sidered by the Vigilance Commissioner 
with a view to recommend to the dis 
ciplinary authority whether a disciplinary 
roceeding should be instituted or not, 
e report of investigation was referred 
by the Vigilance Commissioner to Shri 
A. N. Mukherji for his views and for the 
preparation of draft charges if institution 
of disciplinary proceedings was to be.re- 
commended. Shri Mukherji expressed his 
opinion that there was material for fram- 
ing five charges and he also prepared five 
draft charges and forwarded them to the 
Vigilance Commissioner. The Vigilance 
Commissioner in turn forwarded the 
papers to the Government who finally de- 
cided to institute a disciplinary proceeding 
against the appellant. Thereafter Shri 
A. N. Mukherji was appointed as En- 
quiry Officer. From the circumstance that 
i Mukherji considered the report of 
investigation with a view to find out if 
there was material for framing charges 
and prepared draft charges, it cannot 
oaiiy be said that Shri A. N. Mukherji, 
when he was later appointed as Enquiry 
Officer constituted himself both as pro- 
secutor and judge. Anybody who is famil 
iar with the working criminal courts 
will at once realise that there is nothing 
strange in the same Magistrate who finds 
a prima facie case and es the 
charges, trying the case also. It cannot 
for a moment be argued that the Magis- 
trate having found a prima facie case at 
an earlier stage and framed charges is 
incompetent to try the case, after framing 
charges. was one of the circum ` 
stances on which the appellant relied to 
substantiate his allegation of apprehen- 
sion of bias. The other circumstan 


T 
er and that he allow- 
Ficer to introduce ex- 
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prosecution witnesses and also examined 
defence witnesses. Thereafter when the 





cumstance that the 
not allow the appellant to engage a lawer. 


Enquiry Officer did 


We may mention that the appellant who 
himself presented his case before us 
argued. inte ably and with such clarity 
and precision as would have done credit 
to the best of advocates. We cannot con- 
ceive of any prejudice resulting to him 
by the denial of a lawyer. The other cir- 
cumstance re ing extraneous matters 
being allowed to be brought in is also 
equally weightless and we need say noth- 
ing more about it. 


6. There is also no substance in com- 
laint of the appellant that capers | 
cuments and witnesses were not called. 
All necessary documents were called and 
there is nothing in the record to suggest 
that the appellant wanted any particular 
witness to be called and the request was 
turned down. The grievance of the appel- 
lant is that if the Officers who made the 
notings on the file in connection with 
some of the charges had been called, he 
would have been in a position to cross 
examine them and elicit statements to 
substantiate his defence. We do not 
think that there is any reasonable basis 
in the record for such a submission. We 
find no force in any of the contentions 
raised by the appellant and having given 
our earnest consideration to all the con 
tentions raised by him we dismiss the ap- 
peal, but, in the circumstances of the case, 
without costs. The appellant made a com- 
plaint before us that his pension and 
other retirement benefits have not yet 
been finalised though it is quite a con- 
siderable time since he voluntarily retir- 
ed from service. Shri Mukhoti learned 
counsel for the State of West Bengal 
stated at the Bar that all steps would now 
be taken to finalise the matter. We hope 

the Government will take immediate ste 
to redress forthwith this grievance of the 

appellant. 

Appeal dismissed. 


Cpr 


= Kalvani v. Narayanan . 


S.C. 1173 


AIR 1980 SUPREME COURT 1178 
| (From: Kerala)* 
V. D. TULZAPURKAR, D. A. DESAI 
AND A. P. SEN, JJ. 

Civil Appeal No. 2544 of 1969, D/- 
27-2-1980. 

Kalyani (dead) by L.Rs., Appellants v. 
Narayanan and others, Respondents. 

(A) Marumakkattayam Law — Tarwad 
— It means joint family. 

_Marumakkattayam law is the name 
given to the joint family consisting of 
males and females, all descended in the 
female line from a common ancestress. A 
tarwad may consist of two or more 
branches known as thavazhies, each 
tavazhi or branch consisting of one of the 
female members of the tarwad and her 
descendants in the female line. Thus, 
when property is described as tarwad pro- 
perty m a broad sense it is admitted to be 
joint family property. (Para 9) 
ee) Hindu Law — Partition — Esser 


To constitute a partition all that is 
necessary is a definite and unequivocal 
indication of intention by a member of a 
om family to separate himself from the 
amily. at form such intimation, indi- 
cation or representation of such interest 
should take would depend upon the cir- 
cumstances of each case. A further re“ 
uirement is that this unequivocal indica- 
ton of intention to separate must be to 
the knowledge, of the persons affected by 
sùch declaration. A review of the deci 
sions shows that this intention to separate 
may be manifested in diverse ways. It 
may be by notice or by filing a suit. Un- 
doubtedly, indication or intimation must 
be to members of the joint family likely 
to be affected by such a declaration. 
Partition is a word of technical import in 
Hindu Law. Partition in one sense is a 


. severance of joint status and coparcener 


of a coparcenary is entitled to claim it as 
a matter of his individual volition. In this 
narrow sense all that is necessary to con- 
stitute partition is a definite and unequi- 
vocal indication ‘of his intention by a 
member of a joint family to separate him- 
self from the family and enjoy his share 
in severalty. Such an unequivocal inten- 
tion to separate brings about a disruption 
of joint family status, at any rate, in re- 
spect of separating member or members 


*A. S. No. 408 of 1961, D/- 21-12-1965 
(Ker). , 
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. and thereby puts an end to the coparce- 
| mary with right of survivorship and such 
separated member holds from the time of 
disruption of joint family as tenant-in- 
common. Such ition has an impact on 
devolution of share of such member. It 
oes to his heirs displacing survivorship. 
uch’ partition git ota of whether it 
is accompanied or followed by division 
of properties by metes and bounds covers 
both a division of right and -division of 
property. A disruption of joint family sta- 
tus by `a definite and unequiv 
tion: to separate implies separation in 
interest and in right, although not imme- 
diately followed by a de facto actual divi- 
gion of the subject-matter. This may at 
any time, be claimed by «virtue of the 
separate right. A ph and actual: divi- 
sion of prope y metes and bounds 
follows from disruption of status 
would be termed partition in a broader 
gense. (Para 10) 


.. (C) Hindu .Law — Partition — Father 
w Mitakshara Law — Right of father to 
partition joint properties. | 
__ A Hindu father joint with his sons and 
by Mitakshara Law in contra- 
' distinction: to other manager of a Hindu 
ei a e an ordinary coparce- 
ner enjoys the . er power to i ) 
a ition on his sons with himself 8s 
well as amongst his sons inter se without 
their consent and this larger power to 
divide the property. by metes and bounds 
and to allocate the shares to each of his 
sons and to himself would; certainly com- 
prehend within its sweep the initial step, 
viz, to disrupt the .joint family status 
which must eget E or be simul- 
taneously taken with partition of property 
by metes and bounds. But he has no right 
. to make a partition by will of joint family 
property amongst various members of the 
family except of. course, if it could be 
made with their consent.” sa 
l eee (Paras 12, 18) 
.(D) Hindu Law — Partition — Parti- 
_ tion by will without consent.of male mem- 
bers — Will pee — If it ay asd 
members as - Hy arrangement. . P. 
_ Act (1882) S. 5B) 60 et, 


An ineffective will sometimes though not 
always, if otherwise consented by all 
adult members may be effective asa 
family arrangement but. as the. father of 
a joint Hindu family has no power to im- 
pose a family arrangement under the 
guise of exercising the power of partition, 

e power which undoubtedly he has- but 
which he had failed to effectively . exer- 
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ocal indica- , 


Ext. 


AIR 
cise, cannot in the absence of consent of 
all male members bind them as a. family 
arrangement. . (Para 16): 

(É) Hindu Law — Joint family — 
Partition —- One son as a branch separat- 
ed — Effect. A. S. No. 408 of 196L, D/- 
21-12-1965 (Ker), Partly reversed. 

Where one of five sons is separated un- 


‘Tess a reunion is pleaded, other four sons 


body like a 
a enh by agreement:or even: by. 
sequent conduct of remaining together 
enjoying the property together. . 
| - (Para 26) 
‘Once disruption of 


prt family status 
takes place it covers th 


a division of 
right and division of property. If a docu- 
ment clearly shows the division of rights 
and status its legal construction and ettect 
cannot be altered by evidence of subse- 
quent conduct of parties. (Para 28) 


There is no concept known to Hindu 


cannot constitute a corporate. 


Law that there ‘be a branch of a 


family wife-wise. To illustrate,.if a Hindu 
father has two wives and he has three | 
male children by the first wife and two 
by the second, each wife constituting a 
branch with her ‘children of the family is 
a concept gh oe to Hindu Law. There- 
fore, tavazhi wife-wise stated in Ext. P. 1 
in.the instant case have .to.be ignored and 
the contention that’ there was a partition 
amongst wife-wise branches as represent 
ed by each wife is ‘equally untenable. 
. 1 did bring about a specification 
of shares and once such shares were, de~ 
fined by the father who had the power to 
define and vesting the same there was à 
disruption of joint family. There’ was thus 
a division of rights and division of pro- 
perty by allotment of shares. The mode 
of enjoyment immediately changed and 
members of such family’ ceased to be 
coparceners holding. as jomt tenants but 
they held as tenants-in-common. Subse 
quent conduct of some of them to stay to- 
gether in the absence of any evidence of 
reunion as understood inlaw is of no 
consequence. In any event when ` one of. 
the sons of the second wife sought- and 
obtained, physical partition of ‘the’ proper 
ties allotted to’ him and left the :'family 
there being no evidence’ whether others 
agreed ‘to ‘remain united ` except the so 
called evidence of subsequent conduct 
which is irrelevant or of no consequence, 
disruption of status was complete, There- 
fore, the four sons of the first wife held 
the property as-tenantsin common. A. S. 
No. 408 of 1961, D/- 21-12-1965 (Ker), 
Partly reversed. (Para 29) 
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Sr. Advocate, 
Tyer 


Mr. P, Govindan Nair, 
M/s. C. S Anan 


S. Balakrishnan and Mrs. Devi Krishnan, | 


(Advocates with him) for Appellant; Mr. 
E. M. S. Anam, Advocate and Mr. P. N. 
Puri, Advocate, (for No. 9), Mr. T. S. Kri- 
shnamurthy Iyer, Sr. Advocate, Mrs. S. 
Gopalakrishnan, (Advocate with him), 
for Respondents. 

DESAL J.:— On a certificate granted 
by the Full Bench of the High Court of 
Kerala, original plaintiff, a Hindu widow 
who was seeking partition of a share to 
which her deceased husband was entitled, 
having lost im both the Courts, has filed 
this appeal. The High Court ted the 
certificate under Article 188 (1) (c) of the 
Constitution as in its opinion the follow- 
ing substantial questions of Jaw arise from 
the judgment rendered by it: 

1. Whether under the 
the parties are 

law, 

ie 
ary law on the point in question, 

by Mitakshara Law pro can be 
divided, albeit by a y settlement, 
between two artificial units of a joint 
family, one compas the sons of a father 
by his first wite, the first wife and his 
step mother, and the other comprising his 
son by his second wife and the second 
wife so as to constitute each unit into a 
coparcenary with rights of survivorship 
between its members; and =_ = 

2. Whether the use of the word ‘tava- 
zhi’ es any case a misnomer) in describ- 
ing two units in the will, Ext. P.-1 left 
by the father and held to be the basis of 
the family settlement, is ‘sufficient in the 
circumstances, to- establish an intention 
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that the members of each unit were to 
take the property as coparceners and not 
as tenants-in-common, the grouping into 
units being only for convenient enjoy: 
mentP : 3 
2. The factual back 
which, according to the 
‘aforementioned two questions emerge for 
consideration of this Court may be stated. 


3. One Karappan, son of Chulliparam- 
bil Krishnan, had two wives Nani and 
i. Defendant 1 Krishnan, defend- 
ant 2 Shankaran, one Raman, husband of 
plaintiff Kallyani, and deceased Madha- 
van, husband of defendant 3 and father 
of defendants 4, 5 and 6, were his sons by 
first wife Nani, and one Kesavan was his 
son by the second wife Ponni. He had six 
daughters, four by the first wife and two 
by the second wife. One Valli was the 
second wife of his father and she had 
three daughters, Karappan and his family 
are Ezavas and in the matter of inherit- 
ance, succession and on the question 
of personal law they were governed 
essentially by customary law and in the 
absence of any specific custom they are 
aati by the Hindu Mitakshara Law. 

arappan executed a registered deed 
variously described as a Will ora deed 
of partition or evidencing family arrange- 
ment, Ext. P.-1 dated January 25, 1910, 
the salient features of which may re- 
produced. After narrating his near rela- 
tions including his two wives, male and 
female children born to each and his 
father’s second wife and her children, the 
following recitals are worthy of note: 

“There are as belonging to me now 
properties to the value of Rs. 8000/- men- 
tioned in the sub-joined schedules A and 
B as my Tarwad properties and also my 
self acquired properties and properties to 
me vane of Rs. 200/- of the C schedule 
which is set apart as common properties”. 

“Since I am seriously ill | in order 
aes there may nok arte any i te in 

ture in respect o erties belonging 
to me, I have roed today the followin 
with regard to the course of enjoyment 
the said properties after my death.” 

“I myself shall have the full powers of 
disposition over all the properties describ- 
ed in A, B and C schedules during my life 
time and after my death, out of o - 
ies to the value of Rs. 8,000/-, 

1800/- worth of properties shall vest 
in each of my male issues, Rs. 300/- in 
my first wife, Rs. 1000/- in my second 
wife since she is sick and Rs. 200/- in my 


father’s second wife 


d from 
igh Court the 
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“On the above basis I have set apart to 
be vested in them after my death 
Rs. 5,200/- worth of properties to the 
first tavazhi male issues, Rs. 800/- to my 
first wife and Rs. 200/- to my father’s 
wife, altogether properties worth Rupees 
5700/- scheduled to A schedule; 
Rs. 1800/- worth of properties comprising 
items 1 to 4 and 6 to 12 of B schedule to 
the second tavazhi, inclusive of an owelty 
of Rs. 227 as. 8 ps. 5 decided to be paid 
by the first tav 
and item 5 of B schedule worth Rupees 
1000/- to my second wife”. 

xx XX x 
_ “And that 1/5th share of assessmént of 
C schedule property shall be paid annually 
i Kesavan in the Amsom and receipt 
obtained”. 


“It is also resolved that each tavazhi 
shall meet the travelling expenses of 
female issues and maintain properly the 
women who return on the death of their 
husbands, that both tavazhis shall equal- 
ly maintain the children of my aunt and 
my sister and that since C schedule pro- 
perties are itioned now, all my male 
issues shall have equal rights over the 
property after my death.” 

4, This is a registered deed. Soon there- 
after, in February, 1910, Karappan died. 
Raman, the husband of the plaintiff, the 
third son of the first wife, died on Febru- 
ary 20, 1936. Plaintiff widow of Raman 
sued for partition and separate possession 
of her undivided 1/4 share in properties. 
ct a A, B and C Ea a 
plaint. It is necessary to clarify here that 
there were A, B and C schedules annexed 
to Ext. P-1 which, for clarity of under 
standing, would be referred to as the Will 
of the deceased though it would be pre- 
sently pointed out that it is ineffective as 
a Will. Schedules A and B to Ext. P-l 
specify certain properties. Properties set 
out in schedule B to Ext. P-1 exce 
item No. 5 were awarded to Kesavan, the 
son by the second wife, and item No. 5 
to the second wife. Properties in Sche- 
dule A to Ext. P-1 subject to adjustment 

inted out in Ext. P-1 were given to the 
hrst wife and her sons. Properties set out 
in schedule.C to Ext. P-l were kept un- 
divided and were the subject-matter of 
another suit filed by the present plaintiff 
which has ended in a decree in her favour 
and which decree has become final. On 
the other hand, properties set out in sche- 
dule A to the plaint are the proper- 
ties which are shown im schedule A to 
Ext. P-l. In respect of properties set out 
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i to the second tavazhi, ` 


A L R 
in the schedule B to the plaint it is alleg- 
ed that they were j by the joint 
labour of defendants and 3 deceased 


Raman and Madhavan, and it is equall 

true of propertie set out in schedule 

to the plaint but they were separately 

set out because they stood in the name 

of the wife of defendant 1. Plaintif, how- 

ever, claimed 1/4 of her share in all the 
porties set out in schedules A, B and 
to the plaint. 

5. The suit was principally resisted 
by defendant 1 as per his written state- 
ment dated July 12, 1958. It was in terms 
contended that the proparties dealt with 
by Ext. P-L were the joint family proper 
ties of Karappan and his sons and that 
Karappan was not entitled to and had no 
authority in law to execute a will in res- 
pect of the properties. There is an aver 
ment which may be extracted. It reads: 

“Even though Karappan has no right to 
execute the will accordingly, what Kara- 
ppan actually did was that he partitioned 
the properties between the two tavazhies 
in order to avoid future quarrel between 
the two wives and their children. As a 
father he has got the right to partition 
his Ra ead according to the custom 
of the community and according to the 
Mitakshara law, that will would be valid 
as a deed of partition and accordingly ac- 
cepting the same later, properties had 
been taken possession by the two tavaz- 
hies separately. Even though .the. execu- 
tion of such a deed was against procedure, 
it was in order to honour the wishes of 
deceased Karappan that the same was 
acted upon.” 


In respect of plaint B schedule properties, 
the contention was that it was acquired by 
the private income of the first defendant 
and that schedule ‘C’ properties belonged 
to the wife of defendant I and that plain- 
tiff has no share in it. It was also contend- 
ed that as the four sons by the first wife 
of Karappan constituted a tavazhi, it has 
all the incidents of a coparcenary and, 
therefore, succession was governed by 
survivorship and hence the plaintiff has 
no share in schedule A properties. 

6. The trial Court framed as many as 
12 issues. The important findings of the 
trial Court are that Ext. P-1 is neither ef- 
fective as a Will nor as a deed of parti- 
tion. Without specifically so saying th 
Ext. P-1 would effective as a ily 
arrangement, it was held that Ext. P-l 
had the effect of constituting a copar- 
cenary of four brothers, sons of first wife 
of Karappan and that it was their joint 
family property and they did not hold as. 


19890... Kalyani v. 


tenants-in-common. but as joint tenants 
and were governed by survivorship in the 
matter of succession. The contention that 
even in such a situation the widow would 
be entitled to her share because of a cus- 
oy right was negatived. In respect of 
B and C schedule properties it was held 
that they belonged exclusively to defen- 
dant 1 and his wife and plaintif cannot 
claim a share in them. Consistent with 
these fin , the plaintiffs suit was dis- 
missed. A Full Bench of the Kerala Hi 

Court heard the first appeal preferred by. 
the plaintiff. The High Court substantially 


agreed with the findings of the trial Court 
and ifically held that Ext. P. 1 fur 
nished important evidence of a family 
arrangement 


pe sets and acted upon by 
all the parties affected thereby. It was 
held that as family arrangement it is bind- 
ing and it indicated that the division was 
per branches; therefore, the four sons by 
the first wife of Karappan divided as one 
branch and one son alone by the second 
wife separated as a different branch and 
as four sons by the first wife constituted 
a joint family, succession would be gov 
emed by survivorship and the plaintiff is 
not entitled to claim any share in schedule 
A properties. On the question of acquisi- 
tion ot schedules B and C properties, the 
a | of the trial Court was confirmed. 
7. It may be mentioned that plaintiff 
had filed another suit for partition of pro- 
perties set out in C schedule to Ext. P-1 
and that suit was decreed in plaintiffs 
favour and that decree has become final. 
8. Two questions of general import- 
ance framed by the High Court are rather 
involved and confusing and do not pin- 
point the attention on questions of law 
ene from the judgment of the High 
urt, 


9. The first question that needs to be 
answered is whether Ext. P-l styled asa 
will by the deceased Karappan would be 
effective as a will. If by P-1 deceas- 
ed Karappan attempted to make a will of 
the ancestral property in his hand in which 
his sons had si interest by birth, 
obviously he had no power to make a 
will in respect of such property. Ext. P-1 
does not rt to devise by will the in- 


dividual share of testator Karappan in the . 


joint family property but he attempts to. 
make a will of all the he aa ancest- 
ral and self-acquired and even to dispose 
of i in which his sons had interest 

irth, by will. He has not claimed any 


pro as he de- 
sired, In Ext. P-1 itself Ea pro- 
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perties set out in schedules: A and B an- 
nexed to Ext. P-1 as his tarvad properties. 
Expression ‘tarvad’ in Marumakkattayam 


_law is the name given to the joint family 


consisting of. males and females, all des- 
cended in the female line from a common 
ancestress. A tarvad may consist of two or 
more branches known as thavazhies, each 
tavazhi or branch consisting of one of the 
female members of the tarvad and he 
descendants in the female line (see Mayne’s 
Hindu Law and Usage, 11th Edn. pp. 792- 
93). Thus, when property is described as 
tarvad property in a broad sense it is ad- 
mitted to be joint family property. This 
also becomes clear from the recital in 
Ext. P-1 that properties in A and B sche 
dules were tarvad properties and property 
in C schedule were claimed by him as his 
self-acquired properties and they were to 
be kept joint and were not sought to be 
dealt with by Ext. P-1. Therefore, to the 
extent Ext. P-1 purports to dispose of an` 
cestral properties by will it would be in- 
effective as a will as testator Karappan 
had no power or authority to dispose of 
by will ancestral properties in his hand. 
And as he has not attempted to dispose 
of his undivided share in the ancestral 
porin by Ext. P-1 it is not necessary 

ere to examine the question whether 
Mitakshara law as ini in Tamil 
Nadu and Kerala enables an undivided 
coparcener to ve of his share in joint 
family property by will. Therefore, Ext. 
P-1 is not effective as a will and the res 
pondents did not invite us to affirm their 
a Ti under Ext. P-l as if it is a binding 


10. The next stage in the unfolding of 
the case is whether Ext. P-1 is effective as 
a pation Partition 1s a word of techni-, 

import in Hindu law. Partition in one 
sense is a severance of joint status and 
coparcener of a coparcenery is entitled to 
claim it as a matter of individual 
volition. In this narrow sense all that is 
necessary to constitute partition is a defi- 
nite and unequivocal indication of his in- 
tention by a member of a pa family to 














disruption of joint family status, at any 
rate, in respect of separating member or 
members and thereby puts an end to the 
sad D with right of survivorship 
and such separated member holds from 
the time of disruption of joint family as 
tenant-incommon. Such partition has an 
impact on devolution ot share of such 
member. It goes to his heirs di 


me S.C. 






separate right ‘oe Girja Bai v. any 
43 Ind App 151: (AIR 1916 PC 104), 
payee and actual division of eu 
y metes and bounds follows from disrup- 
ion of status and would be termed parti- 
tion in a broader sense. 


11. There was some controversy whe- 
ther a Hindu father governed by Mitak- 
shara Jaw has a right to partition ancestral 
properties without the consent of his sons. 
After referring to Mitakshara, I, ii, 2, 
Mayne in Hindu Law and Usage’, lth 
Edn, p. 547, states that a Hindu father 
under Phe Mitakshara law can effect a 
partition between himself and his sons as 
also between his sons inter . se without 
E ay cin and that not only, a t 

artition the property acq se 
but also the ancestral pro erty. e rele 
vant text may be extra 


“The father has power to effect a divi- 
sion not only between himself and his 
sons but also between the sons inter se 

The power extends not only to affect 
ing a division by metes and bounds but 
also to a division of status”. 


Similarly, in Mullas Hindu Law, 14th 
Edn. 410 (para 323), it is stated that 
the f. er of a joint family has the power 
to divide the property at any 
moment during a vie time provided he 
gives his sons equal shares with himself, 
and if he does so, the effect in law is not 
only a separation of the father from the 
sons, but a separation of the sons inter 
se. The consent of the sons is not neces- 
sary for the exercise of that power. It, 
therefore, undoubtedly appears that Hindu 
father jomt with his sons governed by 
Mitakshara law has the power to partition 
the joint family property at any moment 
-e a PiN 

that 


er urged 
fen though, undoubtedly A Hindu father 
joint with sons and governed by Mita- 
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. en of the jo 
hand, he has x no o right 3 


ALR 


kshara law has the power. to partition the 
d joint family property, this power enables 

to: partition the property by metes and 
ibe but he has no power merely to 

eee the joint family status unaccompa- 
nied by. division perty by metes and 
bounds. question that needs 


= answer in Ce a is whether a Hindu 


father joint with his sons governed by 
a law has the power to disrupt 
e er t family status being a first step 
T of dividing the property by 

metas and bounds. The wider question 
whether a a Poca of a coparcenary 
governed by Mitakshara law brings about 
a disruption of joint family status by de- 
finite and unequivocal indication of his 
intention to separate from the 
family would constitute disruption of 
status qua the non-se g members 
need not be examin Hindu father 








with himse. as well 


larger power to divide the property 
metes and bounds and to allocate 
shares to each of his sons and to himself 
would certainly comprehend. within i 
sweep the initial step. viz., fo disrupt the 
joint family status w must either pre- 
cede or be simultaneously taken wi 
pauni of property by ian AA and bounds. 
view taken in Kandasami v. Doraisami 
Ayyar, (1880) ILR 2 Mad 817 does not ap- 
pear to hove been departed from. Further, 
oe text from Maynes book extracted in 


paragraph shows that the 
t of au thority Ís against the pro “does 
bes canvassed for by Mr. Iyer. It 
therefore, appear that a Hindu 
governed by Mitakshara law has es sae 
partition the joint family property belong“ 
ne ete en uny consisting of him- 
self and his sons and that this power 
comprehends the power to disrupt joint 
family status. 


18. The question is, has Karappan 
father exercised his power to partition the 
joint family property by Ext. P-IP Even 
though the father a a ee ma to cringe 








make. a oe 
tition by will of joint Family 
amongst various members of the family 
except, of course, if it oe a ade 
with their consent (see Singh v. 
Sheodan Singh), (1918) w Ted pat 161 
(PC). Whether it is effective as family ar- 
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rangement will be _ presently examined. 
Therefore, if Ext. P-1 appan. ‘at: 
tempted to make a partition of the pro- 
perty by his will, Ext. P-1 would be in- 
ana as g ah reap eh Ext. P-1 ag 
ppan does not e perty by 
metes and bounds vesting the. share . of 
each in presenti in each of: his sons. 
14. One thing that is not in dispute is 
that Karappan did not intend Ext. P-1 to 
be effective from’ the date on which it was 
executed. In his own words he states that 
he oe apart ill ene as he would a 
to avoid a dispute in future in respect o 
his properties and, therefore, he -resolved 
that his property shall be -enjoyed after 
his death in the manner stated in Ext. P-1. 
He reserved to Ep the full powers of 
disposition over e properties more 
oe described in the various sche- 
ules annexed to Ext. P-1 during his life 
time and whatever directions were given 
in Ext. P-1 were to be effective only after 
his death. At two places in terms he 
stated that the dispositions’ made by Ext. 
P-1 were to be effective after his death. It 
is, therefore, inescapable that Ext. P-1 
was not to be effective as a partition in 
broader sense, namely,. dividing property 
by metes and bounds from the date on 
which it was executed. It was to be effec 
tive from a future date and that future 
uncertain event was the death of Kara- 
ppan and that during the time he would 
remain alive he would deal with the pro- 
perties at his sweet will. Further; there 
was not effective partition by metes and 
bounds by Ext. P-1 though the shares of 
sons were specified as | the provision 
for female members was made. If inten- 
tion of the testator is to be gathered from 
the language of Ext. P-1 Karappan intend- 
ed it to be a will to be effective after his 
death. He never intended it to be a parti- 
tion in ped Therefore, Ext. P-L can- 
ae ke oe as a deed of partition in 
e broader sense, i. e. partition by metes 
and bounds. PR 
' 15. What then is theeffect of: Ext; P-1 
on the joint family of which Karappan was 
father-cum-manager? -- The -. respondents 
contend that it is a.family arrangement 
Are for carving out branchwise 
shakha per wise) separation of interest'in 
the, joint family. properties and as it .was 
unreservedly accepted by all affected there- 
by after the death of Karappan, itis bind» 
ing on all. Appellant contends that 
Ext. P-1 had the effect. of disrupting - the 
joint family. status and from: ` , 
members of: the. joint family entitled . to 
their shares.in the joint: family property, 


ki 


t ‘date _ 
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held as tenants-in-common and not as 
joint: tenants with the result that inherit- 
ance by survivorship, a special feature of 
a Hindu’ coparcenary,; would be displaced 
by Hindu law of succession, the property 
going to the heirs recognised by law. 


_16. Defendant 1 who . contested the 
suit in terms stated that Ext. P-1 was not 
ee ie a will. He then a that 
oe purports to partition e pro- 
perty between the two tavazhies represent 
ed by Paappa? two wives and their res- 
ive male offspring. It may, however, 

e stated that nowhere in the written 
statement he has put forth the contention 
that Ext. P-1 evidence a family arrange- 
ment assented to by all affected thereby. 
That case appears to have been made out 
by the High Court for the first time and 
since the plaintiff has been non-suited on 
the finding that Ext. P-1 was a family ar 
rangement which provided for a coparce 
nary of four sons of the first wife of Kara- 
ppan,. ning inheritance by survivorship 
amongst the four members it is necessary 
to examine the contention whether Ext. P-1 
provides for a family arrangement con- 
sented to. by all concerned. ineffective 
will sometimes though not always 
otherwise consented by all adult members, 








power of. parinon.. the wer w 
y he has but which he has 

failed to effectively exercise, cannot in the 
absence: of consent of all male members 
bind them as a family arrangement. Wha 
constitutes family arrangement has been 
fully examined by this Court in M. N.: 
Aryamurthi.v.,, M. L. - Subbaraya | Setty, 
S 4 SCC  1:(AIR 1972. SC 1279) 
roadly, stated, it is that there must be 

an agreement amongst.the various mem- 
bers of the family intended to.be. generally 
and reasonably for the benefit of the 
family and secondly the agreement should 
be with the object either of compromising 
doubtful or disputed rights or for preserv- 
ing the family property or the place and 
security of the family. Both these ingre- 
dients appear to be absent im this case. 
. In Brijraj sam case. a father purported 
to make a will in .which he- recorded a 
partition. of . the joint, family property 
amongst his. three sons. He did not take a 
share for, himself and - simultaneously 
gave double share to his eldest son. There 
were usual recitals of. partition and al- 
lotment of sharés and it was further stat- 
ed that in:anticipation ‘of execution of the 


/ 
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deed various shares were put. in posses- 
sion of property allotted to each of them. 
This was done two months prior to the 
execution of the so-called will. The docu- 
ment was held ineffective -as a will but 


on evidence it was found that all con-- 


cerned had og ase in the arrangement 
evidenced by the deed and the deed was 
intended to operate from the date of its 
execution and, therefore, it evidenced a 
family arrangement contemporaneously 
made and acted upon by all the parties 
and hence binding. Similarly in Lakshmi 
Chand v. Mt. Anandi 58 Ind App 123: 
AIR 1926 PC 54, two brothers having no 
male issue and constituting a joint Hindu 
family governed by Mitakshara, signed a 
document, described therein as an agree- 
ment by way of will Thé document pro- 
vided in effect that if either party died 
without male issue, his widow should take 


a life interest in a moiety of the whole 
estate, and that if both the parties died 
without male issue, the daughters of each, 
or their male issue, should divide the 


father’s share. The document was register 
ed. A few days after its execution one 
brother died, and his widow was entered 
as owner of moiety of the estate subse- 
ently the other brother sued for a de 
nA that the document was null and 
void. Privy Council held that the docu- 
ment could not operate as will, but that 
as a co-sharer in a Mitakshara joint family 
with the consent of all his co-sharers he 
could deal with the share to which he 
would be entitled on a partition and was 
binding as family arrangement. To be ef- 
fective as a family arrangement the deed 
must be one intended to operate from the 
date of its execution, a ture wantin 
in Ext. P-1, and it must be assented to an 
acquiesced in and acted upon by all af 
fected thereby. At the time of execution 
of Ext. P-1 there is no evidence as to who 
were the adult members of the family 
other than Karappan who consented to 
the alleged family arrangement. One thing, 
however, may be pointed out that defen- 
dant 1 gave his age as 87 years on 
December 29, 1959, when his evidence 
commenced. Presumably he must have 
been born in’ 1872. But there is no evi 
dence about the age of other children of 
Karappan. The only evidence as to the 
consent of the male members is that after 
the death of Karappan all male members 
acted according to the wishes of Karappan 
as disclosed and ordained in Ext. P-1. As- 
suming it to be so, Ext. P-1 was to operate 
after the death of Karappan and not from 


the date of execution.. The High Court 
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would 


A. L R, 


after g to Brijraj Singh’s case (1913) 
40 Ind App 161 (PC) ‘overlooked the fact 
that in accepting the deed before it, the 
oo Committee was impressed by the 
act that it was intended to speak from 
the date on which it was written and not 
future date, viz., death of the writer. 
Ext. P-] in terms reserves to Karappan his 
right to deal with the property at his 
sweet and was to be operative after 
his death. The High Court completely 
overlooked this material difference. 

suming that Ext. P-1 was to be treated as 
family arrangement after the death of 
karappan, the absence of any evidence of 
agreement amongst family members em 
titled to a share, to the terms of Ext. P-1 
when it was executed, the absence of any 
dispute at or about the time Ext. P-] was 
executed amongst the members of . the 
family sought to be settled by Ext. P-I, 
and the absence of evidence that arrange- 
ment was necessary for the security of 
the family or property would wholly 
negative the contention that Ext. P-l 
i evidence of family 
arrangement. We have grave doubt whe- 
ther a Hindu father can impose family 
arrangement save (with) direct evidence of 
consent of each of his sons to be effective 
after his death. Therefore, Ext. P-1 does 
not furnish evidence of family arrange 


ment. ; 


17. Now, if Ext. P-1 cannot be effec- 
tive as a deed of partition inasmuch as it 
did not result in division of property by 
metes and bounds, its effect on continued 
joint et status may be examined. If 
it disrupted joint family status by its very 
execution, there was thereafter no ques- 
tion of directing any family arrangement 
to be effective from a future date as per 
its terms and even though it may spell 
out a family arrangement what effect the 
disruption of joint family status would 
have on the mode of succession has to be 
ascertained. | 


18. One thing is crystal clear that 
Ext. P-1 is not a deed of partition in the 
sense it does not purport to divide ss 
property amongst various coparceners by 
eral ds. However, in Hindu 
law qua joint family property the 
word ‘partition’ is understood in a 
special sense. If severance of joint status 
is brought about aie deed, a writing or 
an unequivocal declaration of intention to 
bring about such disruption, qua the joint 
family, it constitutes partition. (see Ragha- 
vamma v. Chenchamma. AIR 1964 SC 
136). To constitute a partition all that is: 
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necessary is a definite and unequivocal 
indication of intention by a member of a 
point family to separate himself from the 

imily. at form such intimation, indi- 


cation or representation of such interest — 


should take would depend upon the cir- 
cumstances of each case. A further re 
quirement is that this unequivocal indica- 
tion of intention to separate must be to 
the knowledge of the persons affected by 
such declaration. A review of the deci- 
sions shows that this intention to separate 
may be manifested in diverse ways. It 
may be by notice or by filing a suit. 
Undoubted! , indication or intimation 
must be to members of the joint family 
likely to be affected by such a declara- 
tion. 

19. Has not Ext. P-1 the effect of 
bringing about a disruption of joint family 
headed by karappan and consisting of 
himself and his sonsP The fact situation 
is that in Ext. P-1 Karappan specified the 
share of each of his sons, the 
allotted on share being valued at Rupees 
1800/- each of the four by the first wife 
and one by the second wife, and vesting 
ue ae SO E ied a a his sons. 

e o spe value oO e property 
allotted to his first wife, to his second 
wife and to the second wife of his father. 
In the process he found that something 
more was given to the sons of his first 
wife and in order to restore the equilib- 
rium of treating his sons equally, he 
directed that owelty to the tune of Rs: 
227/- and odd be paid by the sons of the 
first wife to the sons of his second wife. 
This was with a view to correcting 
the inequality in division of shares. 
He also states that there will be 
two branches. He refers to them as tava 
zhies and himself and his family as tar 
vad. Tarvad is akin to joint family and 
tavazhi is a branch of the family. The 
High Court, however, treated the use of 
the words ‘tarvad’ and ‘tavazhi’ and ‘kar- 
navaran’ to be inappropriate and hence 
inconsequential. Similarly, the High Court 
found ification of share of each of the 
male child as not indicative of a partition 
in the sense of disruption of joint family 
status. 

20. Partition can be partial qua person 
and property but a partition. which fol- 
lows disruption of a joint family status 
will be amongst those who are entitled to 
a share on partition. On death of karappan, 
Kesavan, the son of the second wife ob- 
tained a physical partition of the pro- 

, took his own share and left the 
ily. There was first a disruption of the 
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joint family by. specifying the shares in 
Ext. P-1. Til disruption of joint family 
status takes place no coparcener can claim 
what is his exact share in coparcenary 
property. It is liable to increase and de- 
crease depending upon the addition to the 
number or departure of a male member 
and inheritance by survivorship. But once 
a disruption of joint family status _ takes - 
place, coparceners cease to hold the pro- 
perty as joint tenants but they hold as 
tenants-in-common. Looking to the terms 
of Ext. ‘P-1 there was a disruption of joint 
family status, the shares were specified 
and vested liabilities and obligations to- 
wards the family members were defined 
and imbalance out of unequal division was 
corrected. This certainly has the effect of 
bringing about disruption of joint family 
status and even if there was no partition 
by metes and bounds and the coparceners 
continued to remain under the same roof 
or enjoyed the property without division 


rty by metes and bounds, they did not hold 


as pe tenants unless re-union is pleaded 
and proved. 

21. It was, however, contended and 
the contention has found favour with the 
High Court that when Kesavan, the 
second wife’s son of karappan took the 

roperties allotted to his s and left 

e family, as per terms of Ext. P-1 four 
sons of Nani were constituted jomt ten- 
ants or members of a coparcenary. In 
reaching this conclusion reliance was plac 
“ales e High Court on Palani Ammal v. 
Muthuvenkatachala Moniagar 52 Ind App 
83 : (AIR 1925 PC 49). In that case, after 
referring to Appoviers case, it was ob- 
served as under: 

“But the mere fact that the shares ot 
the coparceners have been ascertained 
does not by itself necessarily lead to an 
inference that the family had separated. 
There may be reasons other than a con- 
templated immediate separation for ascer- 
taining what the shares of the cop 


arce- 
‘ners on a separation would be. It is also 


now beyond doubt that a member of such 
a joint family can separate himself from 
other members of the joint family and is 
on separation entitled to have his share 
in the property ascertained and partition- 
ed off tor him and that the remaining co- 
parceners without any special agreement 
amongst themselves may continue to be 
coparceners and to enjoy as members of a 
joint jes what remained after such a 
partition of the family property. That the 
remaining members continued to be joint 
may, if disputed, be inferred from the 
way in which their. family business was 
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carried on after their previous coparcener 
had separated from them”. 
.22. In B an Dayal v. Mst, Reoti 
Tehe aioe Rese ATR 1962 SC 287), 
ourt examined the effect. of a sepa- 
ration of one member of a joint family. on 
the joint family status and on the remain- 
ie members ia the: li t of the Privy 
Council decision in P at Ammeia case. 
The relevant observation is as under: . 
“The general principle’ is that every 
Hindu family is presumed to be joint un- 
less the contrary is proved, but this pre- 
sumption can be rebutted by direct evt 
dence or by course of conduct It is also 
settled that there is no presumption that 
when one member. separates from others 
that the latter remained united, whether 
the latter remain united or not must, be 
decided on the facts of each case” ' 


23. In fact, Judicial Committee in 
Balabux v. Rukhmabai, (1903) 30 Ind App 
180 (PC) unequivocally held that there is 
no. presumption when one 
separates others that the latter re- 
mained united. An ment amongst 
them must be provi either.to remain 
united or to reunite. In Sen elie v. Muthu 
TLR 47 Mad 567:(AIR- "1024 Mad Be 
the High Court interpreted . 
Ammal’s case (AIR 1925. PC a Ti p 
down that if a partition takes place’ wi 
respect to one coparcener, the decree or 
the deed bringing about partition would 

rovide a pointer as to the effect. of the 

ecree or. the deed on the remaining co- 
par arceners. In “Bhagwati Prasad Shah v. 
ameshwari Kuer 
1952 SC 72), this Court Pointed out that 
the an es principle undoubtėëdly is that 
a Hindu famil ade a resumed ` to be joint 
ainless the. contrary 
is ' admitted that ‘one of the co ners 
mem“ 


there’ is no presumptio 
_of the coparceners continued to be joint. 


There is no ‘presumption ‘on the other side 
too that because one member of the family 
separated himself there has been separa 
tion with regard to all. It would be a ques- 
tion of fact to be determined in each case 
upon the evidence’ relating to the inten- 
tion of the parties whether ‘there was a 
separation amon a ee the ot other coparceners 
or they remain ‘that 
' four Re wel cal eee ‘one 
roofand were joint in food’ and laboured 
‘together there’ is no evidence that they 
agreed to constitute a coparcenary assum 
ing that -a coparcenary a creature of of law 
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coparcener — 


1951, SCR 603: (AIR © 
- to earlier decisions 


proved but where it - 


one, can acquire, ho 
dispose of famil property “sub to the 
limitations laid down by law. in 
some of the 


constituted a ' branch, obviously rafter one 


AIR. 
could be created by an t. And if 
Karappan specified even Se 


of his sons by Nani in Ext. P-L, this evi- 


dence of remaining together is hardly 


' sufficient to warrant a conclusion that these 


ary. Ext. 
ag api 


et suo h, conclusion from Ext. P- 


direction of a = 
as gf each of his" sons and ri to 


pay owelty. - 


24. À further sibntiecina. ‘that’ there 
was ition branchwise is unknown to - 
Mitakshara law and is wholly untenable. 
In Mayne’s Hindu Law, 11th Edn., p. 347, 
law is thus stated: 


“So Jong as a family remains: an ‘un 
divided y, two or more 
of it, whether they. be members . of 
different branches or of one. and the same 


branch of the family, can have no legal 
existence as a se 


separate independent. unit; 

but all the members of a branch, or of a 
sub-branch, can form a distinct and sepa 
soa a rate unit within the larger cor 
oe ee eee 
uch property B40 t y property. - 
of the members of the.branch, inter se, 
but will be. separate. property of that 


-branch in relation to the larger. family. 


The, principle of joint tenancy. is -un 
known to Hindu law except in the case 
of the pr property of an - undivided 
Pioni governed by the Mitakshara 
n In Bhagwan e 


Dayal’ 8 (AIR 
1962 SC287) legal : 


sition | after aE 
‘been. culeg out as 
gea = 


oe ee ee a it. The 
recognizes a branch of the family 
as a subordinate corporate . The said 


ld and 


du law 
members 


not recognise 
of a t family belonging to different 
bran es, or even to a single branch, asa 


corporate unit”. | 
Now; if five sons, of Karappan each 








96. 
‘ated unless a reunion 

ur cannot. -constitute a| 
corporite body like ‘a 


agreement, or even’ by’ opr? an 
duct of remaining together enjoying’ the 


son as a branch 8 
is pleaded, other.. 


ers ` 
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property together. In Balkishen Das v. 
am Narain Sahu (1908) 30 Ind App 189 
(PC), an Ikrarnama was produced which 
showed that defined shares in the whole 
estate had been allotted to the several 
coparceners. There was a passage which 
gave liberty to any of the parties either 
to live together as a member of the joint 
family or to separate his own business. 
Mahabir was given four annas share and 
others defined shares in the remainder. 
Contention raised was that Mahabir alone 
separated and others remained joint. Sub- 
sequent conduct was relied upon to sub- 
stantiate the contention that they remain- 
ed together. Negativing this contention it 
. was held that the Ikrarnama effected a 
separation of estate even if the parties 
elected either to have a partition of their 
shares by metes and bounds, or to cor 
tinue to live together and enjoy their po 
in common as before. Whether they 

d one or the other would affect the 
mode of enjoyment, but not the tenure of 
the property, or their interest in it. The 
Ikrarnama d a separation in estate, 
its legal construction and effect could not 


be controlled or altered by the subsequent . 


conduct. Once the shares were determined 

and allotted, it was held consistently with 

Appovier’s case (1868) 11 Moo Ind App 76 
that this converted them from joint 
olders into tenants-in-common.” 

97. In Boddu Venkatakrishna Rao v. 
Boddu Poma (1968) 2 SCR 395: (AIR 
1968 SC 751), the followmg passage in 
Mulla’s Transfer of Property Act (Fifth 
Edn.), was approved : 


“The principle of joint tenancy appears 
to be unknown to Hindu law, except in 
_ the case of coparcenary between the mem- 

bers of an undivided family.” 

family 


28. Once disruption of joint 
atus takes place as Lord Westbury puts 
it in Appovier’s case (1866) 11 Moo Ind 
App 76 (PC), it covers both a division of 
ight and division of . If a docu- 
ment clearly shows the division of. rights 
and status its legal construction and ef- 
fect cannot be altered by evidence of sub- 
sequent conduct of parties. 


29. Now, in this case Ext. P-1 itself 
specifies the share of each member sepa- 
rately. There is no con known to 

indu. law that there could be a branch 
of a family wife-wise. To illustrate. if a 
Hindu father has two wives and he has 
three male children by the first wife and 
two by the second, each wife constituting 
a branch with her children of the family 
is a concept foreign to Hindu law. There- 
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fore, tavazhi wife-wise. stated in Ext. P-l 
have to be ignored and the contention 
that there was a partition amongst wife- 
wise branches as represented by each 
wife is equally untenable. Ext. P-1 did 
bring about a specification of shares and 
once such shares were defined by the 
father who had the power to define and 
vesting the same there was a disruption 
of joint family. There was thus a division 
of rights and division of 
lotment of shares. The m 





30. There is evidence in the form of 
some documents showing that defendant 1 
was described as Karnavaran of a copar- 
cenary of the four sons of the first wife 
of Karappan and that the property was en- 
joyed as a joint family property. In view 
of our conclusion that su subsequent 
conduct is not conclusive of any agree- 
ment to reunite, it is not necessary to exa- 
mine the evidence. 


31l. In view of our conclusion that 
since the execution of Ext. P-1 on Janu- 
ary 25, 1910, or after the death of a 
ppan in February 1910, when Kesavan, 
the son of the second wife took his share 
of the property and left the family, there 
was a disruption of the joint family and 


the sons of 'appan by his first wife held 
the property, ich remained for 
after Kesavan obtained his share, not as 


joint tenants but as tenants-in-common, 
the plaintif would be entitled to the share 
to which her deceased husband Raman 
was entitled. Raman had 1/4 share in A 
schedule properties which annexed to the 
o has been concurrently negatived by 

th the courts on the finding that they 
are the properties of defendant 1 and his 
wife and arg not accretions to the - 
perty which devolved from Karappan. Thi 
concurrent finding of fact arrived at on 
appreciation of evidence appears to. be 
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correct and need not be disturbed. There- 
fore, plaintiffs suit with regard to a share 
in B and C schedule properties has been 
tightly dismissed. 

32. At the commencement of hearing 
of the appeal it was pointed out that ori- 

inal plaintiff Kallyani is dead and there 

some dispute between her two daughters 
Yashoda and Janaki about succession to 
the estate or yani. Both had applied to 
the exclusion of each other for being sub- 
stituted as legal representatives of the de- 
ceased. For purposes of this appeal both 
were substituted for the deceased appel- 
lant. It is not necessary to decide this 
question in this appeal because whoever 
of the two establishes her right to inherit 
the property of Kallyani would be entitled 
to the same but the dispute would be be- 
tween Yashoda and Janaki and the other 
defendants have no right to be heard in 
that matter. 


33. R T this appia succeeds 
and it is pariy owed. The judgment and 
ecree of the trial Court and the High 
Court dismissing the plaintifs suit in 
regard to A schedule property are set 
aside. Plaintiffs suit is decr and it is 
declared that she has 1/4 share in pro- 

rties set out in schedule A annexed to 

e plaint. A preliminary decree to that 
effect shall be drawn. Defendant 1 shall 
pay the costs of the plaintiff throughout. 


Appeal partly allowed. 
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(From : Allahabad) 
§. MURTAZA FAZAL ALI AND 
P. S. KAILASAM, JJ. 

Civil Appeals Nos. 681-682 (N) of 1971, 
D/- 16-4-1980. 

State of U. P. and others, Appellants v. 
pees Prasad and others, Respon- 

ents. 


A U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), S. 44 (b) — 
Assessment of compensation to` inter- 
mediary —— Amount of agricultural income- 
tar to bo takon into account is one that is 
finally assessed and not one which is 
under appeal. Judgment of Allahabad 
High Court dated 23-9-1969, Affirmed. 
(Para 3) 
(B) U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), S. 44 (b) — Ac- 
ceptance of compensation under protest 
and without prejudice — Compensati 
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State of U. P. v. Dharminder Prasad 


assessed does not become final. ` 


FAZAL ALI, J.:— This appeal by 
certificate is directed against a judgment 
of the Allahabad High Court dated 23-9- 
1969. We have gone through the effective 
judgment of the High Court rendered by 
ustice Lakshmi Prasad and we find our- 
selves with compe agreement with the 
view taken by the learned judge as also 
with the reasons given by him. 


2. Mr. Dikshit appearing for the ap- 
pellant/State submitted two points before 
us. In the first place it was argued that in 
view of the provisions of S. (b) of the 
U. P. Zamindari Abolition and Land Re- 
forms Act, 1950 read with Rule 87 (A) 
and Rule 38 in assessing the compensa- 
tion, the amount on account of agricul- 
tural income-tax to be paid for the previ- 
ous year had to be taken into considera- 
tion. It was submitted that although the 
respondents had filed appeals against the 
District Agricultural Income-tax Officer 
who was the Collector to the appellate 
court and aay cima pa in getting 
the order of the Hector set aside by 
the Commissioner who remanded the 
case for a fresh assessment, the decision 
of the Commissioner was wholly _ irrele- 
vant because under S. 44 ©) it was the 
amount which was assessed by the first 
authority which alone had to be con- 
sidered. Section 44 (b) runs thus :— 
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44 (b): An amount on account of 
agricultural income-tax, if any, paid or 
to be paid for the previous agricultural 
vear by the intermediary in respect of 
his share or interest in the mahal calculat- 
ed in the manner prescribed.” - 


3. Rule 37 (A) also gives the basis on 
which the income-tax is to be deducted. . 
Rule 38 however es the Collector to 


Mr. Dikshit be- 
cause, what S. 44 (b) read with the Rules 
contemplates is that the agricultural in- 
come-tax which is to be taken into ac- 
count should be the amount of income-tax 
which has been finally assessed and not 
one which is under appeal. Justice 
Lakshmi Prasad in his well-reasoned 
judgment has pointed out that the Gov- 
ernment itself . issued various circulars: to 
the Compensation Officers not to finalise 
the compensation and to await the deci- 
sion of various references and appeals 
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made against the Collectors order assess- 
ing the income-tax. For 


these reasons therefore, the first conten- 
tion raised by Mr. Dikshit is overruled. 


4. It was then pointed out that the re- 
spondent not having filed any objections 
to the compensation assessed, the com- 
pensation became final parsed when 
the respondent accepted the compensa- 
tion paid. In the first place, in view of 
the circulars sent by the Government, it 
cannot be said that the compensation was 
final. Secondly, the acceptance of the 
compensation by the respondents under 
protest and without prejudice did not 
show that compensation had been fnalis- 
ed or that the same was accepted by the 
respondents unconditionally so as to estop 
them from challenging the’ same. 
contention also therefore fails. The High 
‘Court has ea a very just and equit- 

able order by directing the Collector to 
redetermine their assessment in the light 
of the order of the Commissioner 
which the compensation would be finally 
fixed under S. 44 (b) of the Act on the 
basis of the final assessment made by the 
Collector. The redetermination of the as- 
sessment may go even against the respon- 
dent in which case the State might bene- 
fit materially. This was therefore not a 
proper case where the State should have 
come up in appeal to this Court or asked 
for a certificate from the High Court. 


3. For the reasons given above, we 
do not find merit in this appeal. The order 
of the High Court is therefore confirmed 
and the appeal is dismissed. The appel- 
lant will be entitled to one set of costs of 


this Court only. 
: Appeal dismissed. 


Govt. of A. P. S. C. 1185 


G. O. Ms. No. 893) — Validity of — Spe- 
cial weightage or benefit given by the 
Rule to supervisors is neither arbitrary 
nor violative of Article 14 of Constitu- 
tion — (Constitution of India, Art. 14). . 


It is apparent from the new rule that 
nothing unreasonable or shocking, noth- 
mg arbitrary or violative of fair play is 
done because what has been _ prescribed 
ts that if a supervisor acquires A. M. L E 
while in service and renders service as 
Supervisor he is given credit as Junior 
Engineer for half the period of his ser- 
vice as Supervisor subject to a maximum 
of four years, It is common ground that 
A. M. I. E. is equal to an engineering de- 
gree. Thus virtually the Suprevisor ac- 
quires an engineering degree and dis- 
charges functions which are substantially 
similar to that of a Junior Engineer yet 
there is inequality of opportunity. The 
Government has tried to mitigate the 
hardship by framing this rule which ac- 
cords to such new Junior Engineers or 
upgraded Supervisors the benefit of half 
the length of service as Supervisors. 

(Para 4) 

Supervisors and Junior Engineers dis- 
charge substantially similar functions. 
Supervisors get the special weightage 
only if they acquire A. M. L E. which is 
equivalent to an engineering degree, Fur- 


“thermore, the weightage given is only for 


half the period they have served as 
Supervisors. In the light of their wide 
experience and basic qualification, it can- 
not be said that there is anything 
capricious in giving them the limited 
benefit or welghtage under the new rule. 

(Para 6) 


Ultimately, it is a mafter-of Govern- 


. ment policy to decide what weightage . 
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V. R. KRISHNA IYER AND 
A. P. SEN, JJ. 
Writ Petn. No. 132 of 1977 and Civil 
Appeal Nos. 1215-16 of 1977, D/- 8-4- 
1980. 


Devi Prasad and others, Petitioners v. 
Government of Andhra Pradesh and 
others, Respondents. ' ' 


Rajaram Mohan and others, Appel- 
fants v. State of Andhra Pradesh and 
others, Respondents. i 

Andhra Pradesh Engineering Subordi- 


nate Service Rules, Note (2) (framed by - 
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should be given as between two categories 
of Government servants rendering some- 
what similar kind of service. Mere hard- 
ship without anything arbitrary in the 
rule does not call for judicial interven- 
tion, especially when it flows out of a 
policy which is not basically Megal. 
(Para 7) 


Cases Referred Chronological Paras 
1975) L. P. A. Nos. 942 of 1974 and 198, 
194 and 858 of 1975 (Andh Pra) 2 
AIR 1974 SC 246: (1974) 2 SCR 255 : 
1974 Lab IC 187 1, 5 


KRISHNA IYER, J.:—- These two ap- 
peals and the sister writ petition raise 
the same point of law, seeking to derive 
succour from a ruling of this Court in 
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the State of Gujarat v. C. G. Desai, (1974) 
3 SCR 255 : AIR 1974 SC 246 which we 
are mcelined to think is distinguishable 
because unlike in that decision the 
weightage which is objected to as viola- 
tive of Article 14 is, based upon a rule 
framed under proviso to Article 309 
which we regard as reasonable and in the 
circumstances fair, 


2. We are upholding the decision of 


the High Court in P. Bhavanarayana v. 
D. V. Prabhakarasarma, L. P. A. Nos. 942 


cof 1974 and 193, 194 and 858 of 1975 


{Andh Pra) where there is an elaborate 
discussion of fhe questions of law raised 
and reference to fhe precedents which 
have a bearing on the point debated be- 
fore us. We wholly agree with the 
reasoning and conclusion of the High 
Court and that ts why we are not inclin- 
-ed to elaborate over again the reason for 
Mihi the submissions of the appel- 
ants, 


3. Briefly, the case turns on the vaH- 
dity of a certain rule in the Andhra Pra- 
desh Engineering Subordinate Service 
Rules. There are two sources of initial 
recruitment fo the service, those who 
possess diplomas are recruited fo the 
posts of Supervisors, those who possess 
engineering degrees are recruited to the 
posts of Junior Engineers. The fact is 
‘that by and large they discharge the 
same functions and it is wrong to say 
that there is no functiona] parity as be- 
tween Supervisors and Junior Engineers. 
However, the academic superiority of the 
Junior Engineers is also a reality and has 
been recognised in the rules framed. The 
promotion to the next higher, rank is to 
fhe post of Assistant Engineers m` the 
State Engineering service and for the 
purnose of promotion to that rank, -ac- 
cording to the rules, It was necessary for 
a degree holder like a Junior Engineer 
fo put in five years of service while for 
a non-degree holder, that is a dinloma 
holder like a Supervisor, a minimum 
service of ten years was prescribed. This 
= caused considerable hardship to the 
Supervisors and, therefore. having a 
second look at the whole situation. Gov- 
ernment by G. O. Ms. No. 892 framed 
the following rule which may read here: 
= “Note {2} Supervisors who  acauire. 
while in service. B. E M. I. E (ndia} 
aualification shall be entitled fo count? 
50% of their service rendered as Super- 
visor prior to acquisition of such qual- 
fication, subject to a maximum limit of 
4 years as if It had been in the post of 
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Junior Engineers for the purpose of can- 
sideration for appointment by transfer to 
the post of Assistant Engineer from 
Junior Engineers and subject to the fol- 
lowing conditions :— 

(1) They should render a minimum 
service of one year after acquisition of 
B. E. or A. M. I. E, (India) qualification: 


(2) They should be considered to have 
been placed below the list of the Junior 
Engineers of the year after giving 
weightage as indicated above, 

- (3) They should put.in a total service 
of 5 years as Junior Engineer inclusive of 
the period given as weightage. 

(4) The benefit of weightage given 
above shall be given effect for the pur- 
pose of all selections that are made by 
Public Service Commission pertaining to 
the years from 2nd January, 1968 on- | 
wards till 28th February, 1972.” 


4. Tt is apparent from this new rul 
that nothing unreasonable or shocking 
nothing arbitrary or violative of f 
play is done because what has been pre-| 
scribed is that if a Supervisor acq 
A. M I. EB. while in service and renders 
service as Supervisor he is given credi 
as Junior Engineer for half the period: off 
his service as Supervisor subject fo a 
maximum of four years, It is common 
ground that A. M. L E. is equal to an: 
engineering degree, Thus virtually the 
Supervisor acquires an engineering de 
and discharges functions which are sub- 
stantially similar tọ that of a Junior 
Engineer yet there is inequality of op- 
portunity. The Government has tried 
mitigate the hardship by framing this 
rule which accords to such new Junio 
Engineers or upgraded Supervisors the 
benefit of half the length of service 
Supervisors. This weightage is challeng 
ed as arbitrary, wnfust and, 
violative of Article 14. 

3. It is contended by counsel for the 
Junior Engineers who are the appellants 
before us, relying on the decision we 
have earlier referred to, namely, The 
State of Gujarat v. C. C. Desai (ATR 1974 
SC 246} (supra) that, if the date of up~ — 
gradation is prior to the date of com-` 
mencement of probation of the regular 
Junior Engineers, such upgraded Junior 
Engineers cannot be treated as seniors 
to the directly. recruited Junior Engineers 
and promotions cannot be ordered on that 
footing. This grievance may be or may 
not be but it is impossible to hold that . 
there is, anything arbitrary or Sa 
of Article 14, 
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~6.. After -all, we must remember that 
Supervisors and Junior Engineers dis- 
‘charge substantially similar functions, 
We must further remember that Super- 
visors get the special weightage only if 
they acquire A. M. L E., which is equi- 
valent to an engineering degree. Further- 
more, the weightage given is only for 
half the period they have served as 
Supervisors. In the light of their wide 
experience and basic qualification, we are 
unable to say that there is- anything 
capricious in giving them the limited 
benefit or weightage under the new rule. 


We, therefore, do not agree that there is- 


any merit in the appeal. 


7. Ultimately, it is a matter of Gov- 
ernment policy to decide what weightage 
should be given as between two cate- 
gories of Government servants rendering 
somewhat similar kind of service. In the 
present case, there may be truth in the 
case of the appellants that they are hit 
hard because of the new rule. Dr. Chitale 
tried to convince us of the hardship that 
his clients sustain consequent on this rule 
and weightage conferred thereby. But 
mere hardship without anything arbit- 
rary in the rule does not call for judicial 
intervention, especially when it flows out 
Of a policy which is not basically illegal. 
However, goverment must be interested 
in’ keeping its servants specially in 
strategic areas like engineering content- 
ed and efficient. In so producing content- 
‘ment, it may have to evolve a 
policy which will not strike a group as 
inflicting hardship on them. A sense of 


justice must permeate both the groups.. 


Perhaps there is force in the submission 
of Dr. Chitale that the Junior Engineers 
have to face adversity in the matter of 
promotions. All that we can do is to 
emphasize that this being a matter of 
Government policy the State will receive 
any representation that may be made for 
change of policy from the Junior Engi- 
neers and consider whether any such 
change in the policy is justified in the 
circumstances of the case. In so doing, 
there is no doubt that the other affected 
groups will also be heard because ad- 
ministrative fair play is basic to satisfac- 
tion of Government servants as a class. 
We say no more nor do we indicate thaf 
in our view there is any hardship. We 
only mean to say that Government will 
remove hardships if by modification of 
policy it can achieve this result. Un- 
donhtedly, in this process, both. sides 
will have to be heard not as a rule of 
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law but as a part of administrative fair 
play. Subject to these observations, we 
ismiss the appeals and the writ peti- 
tions. 
Appeals and petitions dismissed. 
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V. R. KRISHNA IYER, D. A. DESAI 
AND A. D. KOSHAL, JJ. 


Review Petn. No. 150 of 1979, D/- 27-3- 
1980* 

The Palace Administration Board, Ap- 
plicant v. Rama Varma Bharathan 
Thampuran and others, Respondents. 

ʻA) Valiamma Thampuran Kovi- 
lakam Estate and Palace Fund (Parti- 
tion) and Kerala Joint Hindu Family 
System (Abolition) Amendment Act (15. 
of 1978), S. 8 — Valiamma Thampuran 
Kovilakam Estate and Palace Fund 
(Partition) Act (16 of 1961), Section 4 —~_ 
Composition of Board — Fair representa- 
tion on Board as far as possible for each 
four thavashies of the family is suffi- 
cient. 


‘Strictly speaking, it is not correct to 
say that the Board is an old institution 
in plenary management since 1949 and is 
wisely composed of the seniormost mem- 
bers of the 4 branches, because the Board 
was constituted by the Royal Proclama- 


. tion of 1124 and continued by later Acts. 


The Cochin: Maharaja had the power to 
hominate the five trustees. of the Board 
and there was no obligation on him to 
choose the seniormost members of the 
thavashies. It is sufficient if its composi- 
tion secures fair representation as far as 
possible for each of the four thavashies 
of the family. The seniormost need nof 
necessarily be chosen. The Board, which 
has been functioning all these decades, is 
beyond legal cavil and has been rightly 
constituted. (Para 8) 


(B) Valiamma Thampuran Kovilakam 
Estate and the Palace Fund (Partition) 
and the Kerala Joint Family System 
(Abolition) Amendment Act (15 of 1978), 
Sec. 3 — Partition of the Estate and the 
Palace Fund — Board has to conform te 
norms of natural justice. 

As far as the partition of the Estate 
and the Palace Fund is concerned, the 
Board’s decision cannot be arbitrary. If 
has to be reasonable and fair and for that 


“Review of this Court’s order D/- 30-7- 
1979 reported in AIR 1979 SC 1918. 
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purpose must comply with the opportu- 
nity for a hearing to every sharer, Group 
allotment may be permissible provided 
the sharers composing the groups con- 
sent. Otherwise, each member is entitled 
to a per capita share. Therefore, if the 
Board has made group allotments. it has 
to be justified by practical considerations 
and by acceptance by the members of 
the group concerned, Secondly, the valu- 
ation made and the sales effected must 
be subject to the objections of those who 
have not. had a say in the matter. The 
decisions of the Board should be subject 
to. review by a judicial functionary af 
high stature, if that were practical. 
(Paras 13, 16) 


True, the court, in search of perfec- 
tion, should not abandon pragmatic jus- 
tice and play into the hands of those wha 
have a vested interest. in keeping the 
litigative pot boiling and actualisation of 
the fruits of partition a teasing illusion. 
Even so, we must not ignore the law and 
be stampeded into affirming the Board’s 
blunders, if any, in the name of early 
finality. (The valuation the Board had 
carried out. the alienations it had effect- 
ed and provisional allotments it had 
made was allowed to stand subject to 
the obligation to hear objections and te 
fake follow-up action, as indicated). 

(Paras 12, 13) 


(C) Kerala Joint Hindu Family System 
(Abolition) Act (30 of 1976), Sec. 4 (2) — 
Division in status — Sec. 4 (2) whether 
effects division in status in Cochin royal 
family also and if so from what date. 


Krishna Iyer, J.:—- The definition of 
Joint Hindu Family is wide enough to in- 
clude the Cochin royal. family and, prima 
facie, Section 4 (2) spells a division in 
status and substitutes a tenancy-in-com- 
mon in the place of jointness vis-a-vis 
the Cochin royal family also. This con- 
sequence can be obviated only if there is 
something in Section 7 which compels a 
contrary conclusion. The omission in the 
repealing section of 1981 Act. by itself. 
does not render inapplicable Sec. 4 (2) 
which creates the division in status. It 
admits of no doubt that, until Act 30 of 
1976 was passed, there was no partition 
effected by any decision of the Maharaia 
pursuant to the 1961 Act. Thus, one of 
the Joint Hindu Families which subsist- 
ed at the time of the 1976 Act was the 
Cochin royal family and Sec. 4 (2) could, 
and, therefore, did operate on it. Nor is 
the rule of per captta division provided 
for in the 1976 Act contrary to the shares 
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prescribed in the 1961 Act. The survival 
of the 1961 Act, because of its omission 
from the Schedule of Acts repealed, has 
one effect and that is that the -Board 
alone has the power to divide the proper- 
ties. Section 3 of the 1961 Act provides 
for it and must prevail despite the 1976 
Act in view of Section 7 of the later Act 
read with the Schedule thereto. The non- 
repeal of the 1961 Act also leads to the 
conclusion that child in the womb is 
entitled to a share, (Section 4 of the 1961 
Act) whatever the meaning of Sec. 4 (2) 
of the 1976 Act may be. Thus, if we take 
a close-up of the statutory scene, vis-a- 
vis the Cochin royal family, in 1976, we 
get the position that the family is divid- 
ed in status with shares for every mem- 
ber including a per capita share for a 
child in the womb and such partition is 
to be worked out by metes and bounds 
only by the Board and not by the civil 
court. (Para 193 

S. 8 of the 1978 Act merely means that 
the Royal Proclamation (IX of 1124) as 
amended by the subsequent legislation, 
shall continue to apply to the Estate and 
the Fund of the royal family. The goal 
of Sections 8 and 9 of the 1978 Act was 
to continue the Board intact, to keep as 


valid all that it had done and to preserve 
the shares as settled by the 1976 Act. 


There was no intent, nor effect, of up- 
setting everything that had been done 
uptill then by a process of statutory 
reversal. but to clarify possible ambigui- 


ties and to stabilise the work of parti-. 


tion by the Board. The net result is that 
the division among the members is to be 
effected according to Section 4 of 1976 
Act. (Paras 21, 22, 23} 

Koshal, J.:—After the promulgation of 
the 1978 Act. the Proclamation has to 
govern the Cochin royal family subject 
to Section 3 of the 1961 Act as amended 
by the 1978 Act which would fully apply 
to that family “nowithstanding anything 
contained” in the 1978 Act or any. other 
law for the time being in force. Finality 
has thus been given to the provisions of 
that section which states that the parti- 
tion is to be made “among all the mem- 
bers entitled to a share of the Estate and 
the Palace Fund under Section 4 of the 
Act. 1975 (30 of 1978)”. Section 4 of the 
1976 Act is thus made specifically ap- 
plicable to the Cochin royal family by 
reason of the amendment of Section 3 of 
the 1961 Act by the 1978 Act: and if this 
be so, the crucial date for determining 
the number and identity ofthe members 


of the family entitled to a. share of the 
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Estate and the Palace Fund would be the 
ist of December 1976, i. e., the date on 
which a 1976 Act came into force. 
(Para 31) 
Mr. s. Krishnamoorthy. Sr. Advo- 
cate ne Vishnu Bahadur Saharya and 
Sardar Bahadur Saharya, Advocates with 
him), for. Applicant; Mr, P. Govindan 
Nair, Sr. Advocate (Mr. N. Sudhakaran 
Advocate, with him), for Respondents. - 
KRISHNA IYER, J. (for himself and on 
behalf of D. A, Desai, J.:— Horace wrote 
“But if Homer, who is good, nods for a 
moment, I think it a shame”. We. in the 
Supreme Court. do ‘nod’ despite great 
care to be correct, and once a clear erro! 
in our judgment is revealed, no sense of 
shame or infallibility complex obsesses us 
or dissuades this court from the anxiety 
to be ultimately right, not consistently 
wrong, The present petition for review is 
one such and we have MUstened, at un- 
usual length, to counsel’s oral submis- 
sions. having felt that an error in the 
judgment under review, likely to iniure 
and unsettle, needed to be mended. 


2. We may narrate. very briefly, the 
necessary facts and catena of statutes so 


that the flaw may be identified and re - 


ctified, The subject-matter is the parti- 
tion of the assets of the erstwhile royal 
family of the Maharajah of Cochin, if we 
may avoid the jaw-breaking description 
used in one of the relevant legislations 
viz. The Valiamma Thampuran Kovila- 


kam Estate and Palace Fund belonging to 
the family of the Maharajah of Cochin. 


A capsulated survey of the landmark 
legislations will help locate the contro- 
versy and liquidate the error. if any. 
This family, to begin with, was im- 
partible and its administration was 
statutorised by a Royal Proclamation of 
1124 (hereinafter called the Proclama- 
tion} which constituted a Board in 
this behalf consisting of five trustees 
to be nominated by the Maha- 
raja with an equitable eye on re- 
presentation for each branch (tavashi) of 
the family. Section 2 (a) read with Sec- 
tion 4 of the 
Board’s composition which shows a slighi 
oversight on our part in the earlier order. 
And thereafter, came the Great Divide 
in the story of the royal family and began 
its slow integration into the commonalty 
retaining, in some measure, its peculiar 
individuality. By Act 16 of 1961 (The 
Valiamma Thampuran Kovilakam Estate 
and Palace . Fund (Partition) Act 1961) 
(for short the 1961 Act) $ impartibility 
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was abolished conditionally as it Wers, 
Section 3 therein laid down: 

3. (1) _Notwithstanding anything con- 
tained in Section 22 of the Proclamation, 


.if a request in writing is made by the 


majority of the major members and the 


Maharaja of Cochin is satisfied that in 


the interests of the family it would ald be 
desirable to partition the Estate and the 
Palace Fund, among all the members he 
may declare his decision to effect a par- 
tition under his supervision and control, 


and direct the Board to proceed with the 


partition. 
(2) The decision of the Maharaja of 
Cochin under sub-section (1) shall be 


published by the Board in the Gazette in 
English and Malayalam, and a copy of 
the notification shall be affixed in con- 
spicuous place at the office of the Board. 
Of course, partibility reflected the spirit 
of the time both in Kerala and in the 
Hindu fold of India and royalty lost its 
regalia, including the privy purse. with 
the enactment of the Constitution (26th 
Amendment) Act. Even though royalty 
had become fossilised and Maharaja’s 
family had become partible the latter re- 
tained its legislative distinctiveness in 
important features, because of its unique 
history, unwieldy membership and statu- 
tory singularity since 1949. The legislature 
took pragmatic note of these legitimate 
factors while enacting Act 16 of 1961. 
Thus partibility was not automatic but de- 


‘pendent’ on the Maharaja’s decision. The 


division was not to be effected by the 
civil courts as in ordinary cases but by 
Board only. 


3. The structure and identity of the 
Board created under the earlier Proclama- 
tion was preserved even for the purpose 
of effecting partition of the family assets. 
Once the majority’s request was made 
and the Maharaja was satisfied about the 
desirability of partitioning the Estate and 
the Palace Fund. the process of partition- 
ing was the responsibility of the Board, 
although under the supervision and con- 
trol of the Maharaja himself. A ticklish 
question, which is one of the aspects in- 
volved in the present review petition, 
turns onthe division among the members 
and, more particularly. the fixation of- 
shares, depending, as it does, on the num- 
ber of members, This number, in turn, is 
determined by the date of division in 
status of the family. Section 3 of the 
1961 Act makes partition contingent on 
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the Maharaja’s declaration of his decision 
to effect a partition. Once he declares his 
decision; there is, eo instanti, a division 
in status. Thereatter, Sec, 4 of Act. 16 of 
1961 operates. That section states: 
4, Share of Members (1) Each member 
shall be entitled fo an equal share of the 
Estate and the Palace Fund, 


(2) The share obtained by a member 
on partition shall be the separate pro- 
perty of the member. 


(3) A child who is in the womb on the 
date of the publication of the decision 
under S. 3 and who is subsequently born 
alive shall have fhe same right for a 
share in the Estate and Palace Fimd as 
any other member as if he or she had 
been born on or before the date of such 
publication. 


4, We may state even here that the 
Maharaja never made the statutory 
declaration under Section 3 and so no 
division in status took place. The next 
statutory milestone’ which has relevance 
to our legal journey is the Kerala Joint 
- Hindu Family System (Abolition) Act, 
1975 (Act 30 of 1976) (for short 1976 Act). 
By this measure, the joint family system 
among Hindus in the State of Kerala was 
extinguished. All Marumakkathayam 


families were embraced by the Act and - 


the right by birth in ancestral properties 
was also put an end to. By force of Sec- 
tion 4 of that Act, joint family owner- 
ship was converted into tenancy-in-com- 
mon as if partition had taken place among 
all the members. We may read Sec- 
tion 4 (2) at this point: ` 

AN members of a joint Hindu family, 
_ other than an undivided Hindu family 
referred to in sub-section (1) holding any 
foint family property on the day this 
Act comes into force, shall. with effect 


from that day be deemed fo hold it as 
tenants-in-common, as if a partition of 
such property per capita had taken place 
among all the members of the family 
living on the day aforesaid, whether such 
members were entitled fo claim such 
partition or not under the law applicable 
to them, and as if each one of the mem- 
bers is holding his or her share separate- 
ly as full owner thereof. 

The emphasis, from the point of view of 
the date of transformation into tenancy- 
in-common,-.is on the date of coming in- 
to force of Act 30 of 1976. From that 
date (1-12-76) onwards a division in status 
and a quantification of shares per capita 


must be deemed to have occurred, 
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5. Section 7 of this Act repeals certain 
enactments mentioned in the schedule 
thereto; but what is of significance in that 
schedule is that the Proclamation of 1124 
and Act 16 of 1961 (which are measures 
specially devoted .to Cochin Royal 


- Family) are not repealed. What the im- 


pact of this omission ìs, is a subject of 
debate between the parties and we will 
come presently to it. We then move on 
to Ordinance I of 1978 promulgated on 
8-1-1978 which was replaced duly by Act 
15 of 1978, published In the Gazette on 
19-3-78. This Act (The Valiamma Tham- 
puran Kovilkam Estate and the Palace 
Fund (Partition) and the Kerala Joint 
Family System {Abolition} Amendment 
Act. 1978), is an amendatory adventure 
affecting vitally the partitioning of the 
Cochin Royal Family. The implications 
of the provisions of this legislation com- 
stitute the subject-matter of the review 
petition on which the parties bitterly 
icin issue, 


6. It cannot be denied that partition 
by metes and bounds of the Cochin Royal 
Family properties fs a stupendous effort, 
a time-consuming task and an operation 
involving legal know-how, valuers’ skills 
and adjudicatory steps. We must remem- 
ber that the assets are immense and 
varied even as the members are numer- 
ous, being well over 700 in strength. Each 
member being entitled to a share, the 
partition is sure to be complicated and 
if in the shortrun of a human life the 
partition is to be completed and the pro- 
perties are to be enjoyed by the sharers, 
mnovative strategies of speedy justice - 
must be resorted to. On this basis we 
have to appreciate the grounds raised for 
review by the petitioner herein who had 
substantially succeeded in the first round 
when we pronounced a lengthy order on 
the special leave petition. 


T. The review sought revolves round 
three points: 

(1) The Kerala Joint Hindu Family 
System (Abolition) Act, 1975 (Act 30 of 
1976) governs the erstwhile ruling fami- 
iy of former Cochin State and observa- 
tions of this Court giving a contrary im- 
oression may be suitably modified: 

(2) The observation of the Court that 
the Board is composed of the heads or 
seniormost members of the 4 branches 
of the family is not wholly correct. 

(3) The Order of this Court dated 30-7- 
1879 should not have the intent and ef- 
fect of nullifying the enormous amount 
of work and considerable steps taken by 
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the Board so far for Coase the pro- 
perties of the family.. 


8. The 2nd point may readily be con- 
ceded as it is an inconsequential error 
which has crept in by oversight which 
may be corrected straightway. It is true 
that in the judgment earlier delivered in 
this case, it has been stated in passing 
that “the Board, being an old institution 
in plenary management since 1949 and 
wisely- composed of the seniormost 
members of the 4 branches...... ” Strictly 


speaking, this is not correct because the 


Board was constituted by the Royal Pro- 


clamation of 1124 and continued by later 
Acts. Section 2 (a) of the Proclamation 
states that the “Board” means the Board 
of Trustees appointed under Section 3 of 
this Proclamation. Section 4 definies the 
composition of the Board and reads thus: 


The Board shall consist of five Trustees 
who shall be nominated by us from 
among the male members of our family 


so as to secure representation as far as . 


possible for each of the four main thava- 
shies of our family. One of the Trustees 
shall be 
the Board by us. \ 


Tt follows that the Cochin Maharaja had 
the power to nominate the five trustees of 
the Board and there was no obligation on 
him to choose the seniormost members 


of the thavashies. What he had to com- 
ply with was the directive in Sec. 4 to 
secure representation as far as possible 
for each of the four main thavazhies. We 
regret the mistake in this detail although 
‘so far as the judgment was concerned 
it made little difference in the reasoning 
or the result. Even so, when cantanker- 
ous persons seek to read this courts 
judgment with scriptural regard, mis- 
chief may follow. The petitioner in his 


review petition states that some member. 


of the family has gone to court with a 
suit (O. S. 391 of 1976) and has issued a 
notice dated September. 19, 1979 where- 
in he has challenged the validity of the 
Board on the score that it did not con- 
sist of the seniormost members of the 


four thavashies as required by the judg- 
ment of this court. It is. sufficient if its 
composition secures fair representation as 
far as possible for each of the four 
thavashies of the family. The seniormost 
need not necessarily be chosen. The 
Board, which has been functioning aÑ 
these decades, is beyond legal cavi} and 


has been rightly constituted. We regret 


the peccadillo and are. surprised at the 
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tendency to impugn the Board’s doings on 
the unexpected score of illegal composi 
tion. 


98. Even the 3rd relief, although, hotly 
contested by Shri Govindan Nair for the 
Opposite party, cannot be wholly refus- 
ed. The grievance of the Palace Ad- 
ministration Board is that by virtue of 
the judgment of this Court and some ob- 
servations contained therein the valu- 
able, enormous and irreplaceable volume 
of work turned out over the years stands 
nullified. Were this consequence true, the 
consternation of the Board might well 
be justified. If the basis for the nullifica- 
tion of the Board’s work is the invalidity 
of the composition of the Board, there is 
no need for apprehension because we 
have already clarified the position. The 
Board was rightly constituted and valid- 
ly continues. The grievance of the Board 
is different and is based upon its plea 
that, not being a party to the special 
leave petition, it should not be hit ad- 
versely without being heard adequately. 
Indeed, it is for this reason that we have 
afforded a full length hearing. ‘Actus 
curiae neminem gravabit is a wholesome 
admonition to the court itself. 


10. There are two substantial con- 
troversies implied in the third relief. In 
essence, the first relief telescopes into the 
third and both may well be considered in 
a composite manner, 


11. A partition by metes and bounds 
becomes possible only if the number of 
sharers is clearly settled. The first ; point 
over which the parties have fought be- 
fore us in this review proceeding relates 
to the number of sharers which, in turn, 
follows from the date of division in 
status. The Board has proceeded on the 
basis that Act 30 of 1976 has brought 
about a division in status as on 1-12-1976. 
If that point of time were legally. sus- 
tainable, there were 719 members ih the 


.family, each being entitled to one share. 


The rival contention put forward by the 
opposite parties is that the division in 
status took place much later when Ordi- 
nance 1 of 1978 was promulgated i.e. on 
6-1-78. If this later date were to be taken 
as decisive more members would have 
been born. into the family and their 
shares would also have to be given by 
the Board on partition. There would also 
have. been some exits by death whose 
heirs could not claim shares on behalf of 
their propositi? We have, therefore, to 


see which view-point is correct in the 
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light of the statutory provisions and their 
rather ambivalent wording. 


12. The other essential factor in mak- 
mpg a satisfactory partition is the valua- 
tion of the numerous assets and their 
- allocation to the plurality of sharers. 
Each one being entitled to his share and 
group partition not being the rule, the 
Board’s submission is that it has proceed- 
ed on the footing of 719 sharers taking 
the date, 1-12-1976 when Act 30 of 1976 
came into force as the crucial dateline. 
On this basis, the Board claims that it 
has turned out a tremendous amount of 
work by way of valuation of properties 
through highly competent and fairly 
expensive architects and engineers. It is 
further stated that the services of a re- 
tired Judge of the Kerala High Court had 
been relied on all along to tender 
advice as and when required so that legal 
guidance may be available for the Board. 
An Advisory Committee of leading mem- 
bers of the family had also been con- 
stituted to assist the Board with its 
` suggestions. Valuation sheets had been 
prepared and handed over to each group 
and in the light of representations made 
and duly considered, revaluation had 
been directed to be done wherever ob- 
jections had been raised. It is asserted 
that all these Himalayan labours have 
materialised in valuations of properties 
which, if subverted sterilised, or other- 
wise invalidated, would spell great loss, 
waste of energy and indefinite postpone- 
ment of effective partition. The many 
members who are virtually royal pro- 
litarians cannot afford the price of 
further procrastination, bewails the Board, 
True, the court, in search of perfection, 
should not abandon pragmatic fustice 
and play into- the hands of those who 
have a vested interest in keeping the 
litigative pot boiling and actualisation of 
the fruits of partition a teasing illusion. 
Even so, we must not ignore the law and 
be stampeded into affirming the Board’s 
blunders, if any, in the name of early 
finality. 


13. Counsel for the first respondenf 
has contested on the ground urged by the 
Board and has sought to maintain that 
there has been no error in the Judgment 
of this court and that the review sought 
must be repelled. The number of shares 
into which the properties must be divid- 
ed depends on the number of members 
entitled to shares. If the date were to be 
fixed with reference to Act 30 of 1976 i a 
1-12-1976, 719 sharers have claims on the 
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family assets. On the other hand, if the 
later Act 15 of 1978 were to be operative 
the relevant date will be 6-1-1978. During 
this period of around 13 months it is con- 
ceivable that few more members might 
have been born or dead: but shares have 
to be precisely accounted and no person 
can be deprived of his property if the 
law confers on him a right thereto. There- 
fore, we will presently proceed to decide 
this issue, but before that, we wish to 
make it clear that the substantial amount 
of work done by the Board should not ba 
allowed to go waste. After all, a crea- 
tive, rather than a negative, application 
of law makes it truly functional. We are 
satisfied from the -materials on record 
that the Board has done good and satis- 
factory work especially because com- 
petent engineers and valuers have been 
pressed into service, a retired Judge of 
the High Court of Kerala has been play- 
ing the role of a mentor and a small 
committee of members has, in a way, 


. democratised and legitimated the process 


of partition by participation. Without 
exaggerating the role of the Board or the 
turn-out of work it has done, we see no 
reason to sweep: off the work of valua- 
tion done all these years and decline td 
accede to the argument that the Board’s 
considerable labours should be liquidated, 
There is no substantial reason for doing 
so. Even so, we cannot exclude the possi- 
blity of the Board having made errors, 
even blunders. After all, there is much 
force in hearing aggrieved parties before 
a correct conclusion is reached, That is 
why, we have, in a later paragraph, sub- 
fected the acts and doings of the Board 
to a clear condition which stems from 
natural justice. The valuation the Board 
has carried out, the  alienations it has 
effected and provisional allotments it has 
made will be allowed to stand only sub- 
ject to the obligation to hear objections 
and to take follow-up action, as indica 
below. 

14. Sri Govindan Nair has two submis- 
sions which merit serious notice. Firstly, 
the number of shares have been fixed 
with reference to Ist December, 1976 and 
group allotments have been. made and 
these are contrary to the ‘one man one 
share’ basis and the valid date of dis- 
ruption in status. Secondly, many mem- 
bers have had no say in the valuation 
and sales made by the Board and natural 
Justice cannot be sacrificed at the altar 
of expediency. 

15. Taking the second objection first, 
we fee] that there is force in it but do 
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not consider it necessary to demolish the 
work done by the Board up to now. The 
situation can be salvaged by. a few 
practical directions which will take care 
of natural justice and resolve the grie- 
vances of affected shares. It was re- 
presented by Shri Krishnamoorthy Iyer, 
appearing on behalf of the Board, that 
the work of partition was almost com- 
plete and even the draft deed had been 
drawn up. But we must make it clear 
that the Board’s decision cannot be 
arbitrary, as explained in our earlier 
fudgment.* It has to be reason- 
able and fair and for that purpose 
must comply with the opportunity for a 


_jhearing to every sharer. Group allotment 


may be permissible provided the sharers 
composing the groups consent, Otherwise, 
each member is entitled to a per capita 
share. Therefore, if the Board has made 
group allotments, it has to. be justified 
by practical considerations and by ac- 
ceptance by the members of the group 
concerned. Secondly, the valuation made 
and the sales effected must be subject to 
the objections of those who have not had 
a say in the matter. So we direct that the 
draft partition deed, with necessary 
particulars regarding properties and their 
value etc., shall be made available for 
the inspection of the various parties 
from the office of the Board. A notice 
shall be put up within one month from 
today on the office notice board stating 
that requisite copies of the draft parti- 
tion deed and the necessary details will 
be available in the office for the inspec- 
tion of the members or their representa- 
tives. They will also be permitted to take 
such number of copies as they want. This 
is necessary for the members who wish 
to file objections. Within six weeks 
thereafter, any sharer will be entitled to 
file his objections, with specificity, to the 
various valuations and sales and other 
actions impugned. The Board will con- 
sider these objections and decide them 
on their merits. Parties affected by such 
decision will naturally be given a brief 
hearing by the Board. In short, although 
without the full panoply of natural jus- 
tice, a fair and impartial consideration of 
the objections de novo will be made by 
’ the Board. Its decisions will, as far as 


possible, be made within three months of 
the last date for objections and be pub- 
lished on the office notice board. Those 
who ask for copies of the decision or por- 
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tion of the decision will be furnished with 
them. — 


16. In the. course of the arguments in 
Court we felt that the decisions of the 
Board should be subject to review by a 
Judicial functionary of high stature, if 
that were practical. Mr. Govindan Nair, 
appearing for the first respondent, stat- 
ed that Shri Justice Mathew, a distin- 
guished retired Judge of the Supreme 
Court was available in Cochin and his 
presence could be taken advantage of for 
this purpose. Speaking for the Board. Mr. 
Krishna Moorthy also agreed with the 
choice. We would have been very happy 
had Shri Justice Mathew been appointed 
the final Arbitrator to consider. the ob- 
jections by the parties to the Board’s 
decisions in regard to any of the matters ~ 
covered by the partition. We are unable 
to make a formal direction to this ef- 
fect because many of the sharers are not 
before us. We must however, observe 
that taking advantage of the fact that the 
group represented by Shri Govindan Nair 
is willing to abide by Shri Justice 
Mathew’s arbitral decision, the Board 
may if possible contact other sharers for 
their consent. If all the sharers agree in 
writing to abide by the decision of Mr, 
Justice Mathew in. regard to contested 
points in the Board’s partition arrange- 
ment we think that Shri Justice Mathew 
may be persuaded to agree. Indeed, if it 
is brought. to our notice that all parties 
are agreeable, the Court itself may make 
a request and clothe Shri Justice Mathew 
with necessary decisional powers. We do 
not say more than make these observa- 
tions. But even apart from the appoint- 
ment of Mr. Justice Mathew as sole 
Arbitrator, it is necessary to insist that 
the other directions regarding hearing and 
compliance with natural justice will bind 
the Board before its completion of as 
partition, 


17. This takes us to the most conten- 
tious issue viz. the number of shares and 
the date with reference to which the 
division in status must be deemed to have 
taken place. Certain fundamental facts 
must be underscored for appreciating the 
hotly asserted competing contentions. Af 
the outset, we may mention that the 
drafting of the legislation has been some- 
what slippery breeding semantic con- 
fusion. This feature has accentuated the 
plausibility of both points of view, Go- 
ing to the basics, we must observe that 
originally the royal family was imparti- 
ble but the concept of partition in rela- 
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tion to it subject to certain conditions 
was introduced by the 1961 Act. How- 
ever, notwithstanding the 1961 Act, the 
Cochin Maharaja had not declared bis 
decision that the family properties be 
partitioned. A few items out of the enor- 
mity of the assets were, it is said, divid~ 
ed. But it seems probable and parties, 
perhaps, proceeded on the footing that 
there was no royal decision to divide the 
family pursuant to the enabling provi- 
sion in the 1961 Act. The family con- 
tinued joint, 

18. Now we shift the focus tfo the 
statutory scene of 1976 and find a com- 
prehensive Kerala Tegislatlion abolishing 
the foint family status of all coparcena- 
ries generally. The Cochin royal family, 
prima facie, was covered by the 1976 Act. 
In that event, there must normally have 
occurred a division in status in -the 
Cochin royal family foo and quantif- 
cation of shares would then have had to 
be done by the Board with reference to 
1-12-1976 when that Act came into force. 
This is the Board’s stand and it has pro- 
ceeded on this premise. This position 
would have been unassailable but for the 
two circumstances which, in a way, we 
have adverted to earlier. The 1976 Act 
contains a schedule repealing certain Acts 
and as indicated earlier the Proclamation 
and the 1961 Act do not find a place in 
the Schedule. We must infer from this 
circumstance argues Sri Govindan Nair, 
that the 1961 Act and even the procla- 
. mation modifled by the 1961 Act survived 
the 1976 Act. Did they, and if they did, 
‘fo what extent and effect? 

19. This complication is accentuated 
by the later 1978 Act which amends the 
1976 Act and the 1961 Act. Sections 8 
and 9 are the pertinent provisions. Sec- 
tion 8 inserts a new Section 8 in the 1976 
Act with retrospective effect : 

“3. Amendment of Act 30 of 1876: In 
the Kerala Joint Hindu Family System 
(Abolition) Act, 1975 (30 of 1976), after 
Section 7, the following section shall be. 
and shall be deemed always fo have been, 
tserted, namely :— 

8. Proclamation IX of 1124 and Act 16 
of 1961 to continue in force :— Nothwith- 
standing anything contained in this*Act 
or in any other Jaw for the time being 
in force, Proclamation (IX of 1124) dated 
the 29th June, 1949, promulgated by the 
Maharaja of Cochin, as amended by the 
Valiamma Thampuran Kovilakam Estate 
and the Palace Fund (Partition) and the 
Kerala Joint Hindu Family System 
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(Abolition) Amendment Act 1978 and the 
Valiamma Thampuran Kovilakam Estate 
and the Palace Fund (Partition) Act, 1961 
(16 of 1961), as amended by the said Act, 
shall continue to be in force and shall 
apply to the Valiamma Thampuran 
Kovilakam Estate and the Palace Fund 
administered by the Board of Trustees 
appointed under Section 3 of the said 
Proclamation.” 


Section 9 also is significant and runs — 
thus: 


“9. Repeal and Saving:— 1) The 
Valiamma Thampuran Kovilakam Estate 
and the Palace Fund (Partition) and the 
Kerala Joint Hindu Family System (Abo- 
lition) Amendment Ordinance, 1978 (1 of 
1978), is hereby repealed. 


(2) Notwithstanding such repeal, any- 
thing done or any action taken under the 
principal Act or the Proclamation (IX of 
1124) dated the 29th June, 1949, pro- 
mulgated by the Maharaja of Cochin or 
the Kerala Joint Hindu Family System 
(Abolition) Act, 1975 (30 of 1976), as 
amended by the said Ordinance, shall be 
deemed to have been done or taken under 
the principal Act or the said Proclama- 
tion or Act, as the case may be, as 
amended by this Act as if this Act had 
come into force on the 6th day of Jant- _ 


‘ary, 1978.” 


There is a sharp divergence between 


counsel on the role of the various provi- ` 


sions we have briefly referred to above 
in determining the date on which divi- 
sion in status of the Cochin royal family 
took place. The 1976 Act, as we have 
indicated earlier, leaves intact, in large 
part, the proclamation as well as the 1961 
Act. Section 7 of the 1976 Act expressly 
repeals the scheduled Acts. It also ren- 
ders texts of Hindu Law, customs and 
usages, contrary to the provisions of 
the 1976 Act, ineffective. The conse~ 
quence of the omission of the proclama- 
tion and the 1961 Act from the schedule 
is that they survive and co-exist with the 
1876 Act. The crucial point on which 
much debate took place is as to whether 
Section 4 (2) of the 1976 Act which pro- 
duce a statutory division in status of all 
Kerala undivided Hindu families effects 
such a division in the Cochin royal 
family also. The definition of Joint Hindu 
Family is wide enough to include the 
Cochin royal family and. prima facie, 
Section 4 (2) spells a division in status 
and substitutes a tenancy-in-common in 
the place of jointness vis-a-vis the Co- 
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chin royal family also. This consequence 
can be obviated only if there is something 
m Section 7 which: compels a contrary 
conclusion. The omission in the repeal- 
ing section of the 1961 Act, by itself, does 
not render inapplicable Section 4 (2) 
which creates the division in status. It 
admits of no doubt that, until Act 30 of 
1976 was passed, there was no partition 
effected by any decision of the Maharaja 
pursuant to the 1961 Act. Thus, one of 
the joint Hindu families which subsisted 
at the time of the 1976 Act was the 
Cochin royal family and Section 4 (2) 
could, and, therefore, did operate on it. 
Nor is the rule of per capita division 
provided for in the 1976 Act contrary to 
the shares prescribed in the 1961 Act. The 
survival of the 1961 Act, because of its 
omission from the schedule of Acts re- 
pealed, has one effect and that is that the 


Board alone has the power to divide the 
properties. Section 3 of the 1961 Act pro- 


vides for it and must prevail despite the 
1976 Act in view of Section 7 of the 
later Act read with the Schedule thereto. 
The non-repeal of the 1961 Act also leads 


to the conclusion that child in the womb 


is entitled to a share, (Section 4 of the 
1961 Act), whatever the meaning: of Sec- 
fion 4 (2) of the 1974 Act may be. Thus, 
if we take a close-up of the statutory 
scene vis-a-vis the Cochin royal family, 
in 1976, we get the position that. the 
family is divided in status with shares 
for every member including a per capita 
share for a child in the womb and such 
partition isto be worked out by metes and 
bounds only by the Board and not by 
the civil court. ; 

20. Things would have been simple 
had the situation ended here. But Sec- 
tions 8 and 9 of the.1978 Act have left 
a trail of seemingly queer consequences, 
or, at any rate, scope for plausibie, yet, 
contradictory interpretations. We will, 
therefore, examine these two provisions 


which will be the final exercise in this — 


review proceeding. 

21. According to Shri Krishnamurthi 
Iyer for the Board, the determination of 
the date of division in status and conse- 
quently the number of shares and the 
persons eligible thereto, are not affected 


by Sections 8 and 9 of the 1973 Act. Shri 


Govindan Nair, on the contrary argues 
that Sections 8 and 9 will be rendered 
otiose and the statute stultified were we 
to treat the two sections as of functional 
irrelevance in fixing the shares and the 
sharers Section 8 contains a non obstante 
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clause and so must prevail over other 
provisions. The substantive directive .in 
Section 8 of the 1978 Act is that the Pro- 
clamation, as amended by the 1961 Act, 
as further amended by the 1978 Act, shall 
continue to be in force, and shall apply 
to the assets of the Cochin royal family. 
Of course, the Section has been drafted 
in a jaw-breaking fashion and its cum- 
bersomeness could have been simplified 
had a different type of legislative draft- 
mg skill been brought to bear upon the 
subject. Section 8 reminds one of the old 
British Jingle: 

Yam the parliamentary draftsman 

I compose the country’s laws 

And of half the litigation 

Pam undoubtedly the cause. 

Why only half the litigation half the 
frustration too! Be that as it may, stripp- 
ed of the complexities, Section 8 merely 
means that the proclamation, as amend- 
éd by the subsequent legislation, shall 
continue to apply to the Estate and the 
Fund of the royal family. Shri Krishna- 
murthy Iyer construes this provision to 
mean that the processual part of the Pro- 
eclamation, as amended by the 1961 Act, 
which, in turn had been amended by the 
1978 Act was preserved by the legislature 
with a deliberate design, namely to 
speed up the partition without getting 
clogged up in the formal coils of court 
proceedings with inevitable delays and 
mterminable appeals. The legislature 
knew that handing up the partition litiga- 
tion to the civil courts would be deny- 
ing for a lifetime any share to any mem- 
ber of the royal family in effect and 
would also mean undoing the consider- 
able work which had already been done 
in the direction of division. Therefore, the 
anxiety of the legislature to preserve and 
consolidate what had been done and to 
accelerate the actual partition persuaded: 
it to enact Section 8. The intent and ac~ 
chievement of Section 8 was to keep out 
the civil court and to continue the Board’s 
jurisdiction to partition. Nothing more, 
nothing less. Section 9 merely gives re- 
trospectively to the Act and, more im- 
portantly, preserves as valid all acts done 
under the Proclamation and the 1976 Act. 
as amended by the 1978 Act. This is 
meaningful because anything done or 
any action taken under the 1976 Act is 
also preserved. In our view only purpose 
of this saving clause is the quantum of 
shares, the number of shares, the parti- 
cular shares having been decided hy the 
1976 Act. the . Board's proceedings o 
that footing are left unaffected. 
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22 There is force in Sri Krishna- 

murthy Iyer’s contention that the goal 
of Sections 8 and 9 of the 1978 Act was 
to continue the Board intact, to keep as 
valid all that it had done and to preserve 
the shares as settled by the 1976 Act. 
There was no intent, nor effect, of up- 
setting everything that had been done 
uptill then by a. process of statutory re- 
versal. Such an interpretation would be 
letting a statutory bull in a china shop 
demolishing the concrete work already 
done. 

23. Let us, for a moment, examine the 
rival plea, which is to the effect that the 
proclamation and the 1961 Act having 
been brought back to life the shares had 
fo be determined on that basis updated 
to 1978, having special regard to Sec. 3 
of the 1978 Act. For convenience, we may 
re-read that section: 

3. Partition of the Estate and the 
Palace Fund: (1) The seniormost male 
member of the family shall, within sixty 
days from the date of commencement of 
the Valiamma Thampuran Kovilakam 
Estate and the Palace Fund (Partition) 
and the Kerala Joint Hindu Family Sys- 
tem (Abolition) Amendment Ordinance, 
1978 direct the Board to effect partition 
of the Estate and the Palace Fund among 
all the members entitled to a share of the 


Estate and the Palace Fund under S. 4 of 
the Kerala Joint Hindu Family System 


(Abolition) Act, 1975 (30 of 1976), and 
such direction shall be published by the 
Board in the .Gazette. 

(2) If the seniormost male member 
fails to the Board as required by 
sub-section (1), the Board shall on the 
expiry of the period specified in that sub- 
section proceed to effect the partition of 
the Estate and the Palace Fund among 
the members referred to in sub-sec. (1) 


and the . partition so effected shall be. 


valid notwithstanding anything contained 
in Section 17 of the Proclamation. 

The plausible inference is that in tune 
with the Proclamation (which survives) 
the seniormost male member — the 
Maharaja system having ended is to give 
direction to the Board to effect a partition 
of the Estate and the fund among the 
members “entitled to a share of the Es- 
fate and the Palace Fund under Sec, 4 


-of the Kerala Joint Hindu Family Sys- 
tem (Abolition) Act. 1975 (30 of 1976)”. 
Sub-section (2) of Section 3 says that If 
the seniormost male member fails to 
make such a direction within 60 days, the 
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Board shall proceed to effect the parti- 
tion. According to Shri Govindan Nair, 
the total effect is the resuscitation of tha 
Proclamation and the direction for parti- 
tion willy nilly by virtue of Section 3 of 
the 1976 Act and, therefore, the date of 
division-in-status has to be reckoned as 
that date which falls on the expiry of the 
60 days of the promulgation of the 1978 
Act. There is a meritorious appeal for 
this interpretation provided we overlook 
the vital direction in Section 3 (1) thaf 
the division is to be among “all the mem- 
bers entitled to a share under Section 4” 
of the 1976 Act. None born later can 
claim, none dying later can lose. 
Thus in our view, the inevitable 
consequence of Act 16 of 1978 is not to 
throw out of gear everything done so far 
but to clarify possible ambiguities and to 
stabilise the work of partition by the 
Board. We read the meaning of the vari-|_ 
ous provisions of the 1978 Act in this 

sense only. The net resultis that the divi- 
sion among the members is to be effect- 
ed according to Sec, 4 of 1976 Act. The 
partition by metes and bounds is to be 
effected by the Board. The work done 
up to now is to retain its force. 


24. While considering the constitu- 
tionality of the impugned Act in our 
earlier judgment we had made it clear 
that the Board was not entitled to behave 
arbitrarily or unreasonably and had to 
conform to the norms of natural justice. 
We maintain that conclusion and, indeed, 
counsel for the Board has not challeng- 
ed it. In fact. we have strengthened that 
conclusion by providing for objections 
and even an appeal against the decision 
by the Board to the limited extent indi- 
cated above to an arbitral body so that 
the ‘hearing component may not be sacri- 
ficed for the speedy component of justice. 


25. In the light of the directions we 
have made and the elaborate explanation 
we have given, the petition for review, in 
substantial part. is allowed. 


KOSHAL, J.:— 26. I have had the 
advantage of going through the judgment 
prepared by my learned brother- Krishna 
Iyer, J... and find myself in agreement 
with him in regard to the . conclusions 
arrived at by him on the three points 
around which the petition for review re- 
volves but I regret that I am unable to 
subscribe to the reasons listed by- him. in 
relation to the effect of the 1976 and 1978 
Acts. I am therefore recording this short 
note which may be read in continuation 
of that judgment. 
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27. There is no dispute regarding the 
proposition that under the Proclamation 
of 1124 the Cochin royal family was im- 
partible and that the concept of parti- 
tion in relation to it was for the first 
time introduced by the 1961 Act, subject 
to certain conditions which are contain- 
ed in Section 3 of that Act and are to the 
effect that the Estate would become parti- 
ble only if — ; 

(i) a request in writing is made to the 
Maharaja of Cochin by the majority of 
the major members of the family; 

(ii) the Maharaia is satisfied that in 
. the interests of the family it would be 
desirable to partition the Estate and the 
Palace Fund among all the members of 
the family: and 

(iii) the Maharaja declares his inten- 

tion to effect a partition under his super- 
vision and control and directs the Board 
to proceed with the partition. 
All these three conditions had to be satis- 
fied before the Estate could be consider- 
ed partible and till it acquired that 
character the Proclamation remained in 
full force so that the Estate remained 
impartible and no question could there- 
fore arise as to the persons entitled to a 
share on a partition. 

28. This position prevailed till the 
1976 Act was promulgated and. in my 
opinion, that Act also did not make the 
slightest difference to it. Section 7 of the 
1976 Act effected a repeal of the enact- 
ments mentioned in the Schedule to the 
Act. Those enactments were twelve im 
number and did not include either the 
Proclamation or the 1961 Act which 

(Contd. on col. 2) 


1961 Act as prevailing before the 
1978 amendment 


_ Section 2: 
~ (a) ‘Board’ means the Board of Trus- | 
tees appointed under Section 3 of 
the Proclamation. , 
(b) ‘Estate’ means the Valiamma 
Thampuran Kovilakam Estate and 
all properties belonging to the said 
Estate, 

(c) ‘Maharaja of Cochin’ means Ruler 
of former State of Cochin within the 
meaning of clause (22) of Article 366 
of the Constitution. 





id ‘Member’ means a member of the 
_famitiav nf tha Mahornia n? Carhin 
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therefore, as pointed out by Iyer, J., 
survived and continued to co-exist with 
the 1976 Act. In view of the provisions of 
Section 3 of the 1961 Act which were 
left intact by the 1976 Act the Estate 
could become partible only if all the 
three conditions above specified were 
fulfilled which has never been the case 
so far. The result is that when the 1976 
Act was enforced in its original form the 
Estate continued to be impartible and 
therefore there was no question of Sec- 
tion 4 (2) of that Act being applicable to 
it, the specification of shares being in- 
compatible with impartibility. In this 
view of the matter, the Proclamation 
coupled with the 1961 Act constituted an 
exception to the provisions of the 1976 
Act which otherwise applied to all joint 
Hindu families. 


29. The 1978 Act however brought 
certain basic changes in the 1961 and the 
1976 Acts. Section 8 of the 1978 Act ad- 
ded a new Section 8 to the 1976 Act 
with effect from the date on which the 
1976 Act had come into force, i. e., the 
Ist of December. 1976 and that new sec- 
tion stated in no uncertain terms that the 
Cochin royal family would be governed 
by— 

(a) the 1978 Act itself, and, 

(b) the Proclamation as amended by 
the 1961 Act which itself was to be read 
as obtaining after its amendment by the 
1978 Act. 

30. It is therefore necessary to ex- 
amine the changes effected by the 1978 
Act in the 1961 Act. They are detailed 
in the following table: 


1961 Act as obtaining after the 
1878 amendment 


Section 2: In this Act ......cccccscscees 
(a) ‘Board’ means the Board of Trus- 
tees appointed under Section 3 of the 
Proclamation. 
(b) ‘Estate’ means the Valiamma 
Thampuran Kovilakam Estate and 
all properties belonging to the said 
Estate. 
(c) ‘family’ means the Maruma- 
kkathayam joint family consisting of 
the four main thavashies of the 
Ruler of the former State of Cochin 
within the meaning of clause (22) of 
Article 366 of the Constitution of 
' India. | 
(dì. Member means a member of 
tha famille 
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1961 Act as prevailing before the 
-. 1978 amendment 


(e) ‘Palace Fund’ shall have the same 
meaning as in clause (c) of Sec. 2 of 
the Proclamation. 

(f) ‘Proclamation’ means Proclama- 
tion (IX of 1124) dated 29th June, 
1949, promulgated by Maharaja of 
Cochin. ps 


Section 3:— 


Maharaja of Cochin to order — 
Partition (1) Notwithstanding any- 
thing contained in Section 22 of the. 
Proclamation, if request in writing is 
‘made by the majority of the major 
members and the Maharaja of Cochin 
is satisfied that in the interest of the 
family it would be desirable to parti- 
tion the Estate and the Palace Fund, 
among all members, he may declare 
his decision to effect a partition 
under his supervision and control, 
and direct the Board to proceed ` 
with the Partition. 


(2) The decision of the Maharaja of 
Cochin under sub-section {1) shall be 
published by the Board in the 
Gazette in English and Malayalam | 
and a copy of the notification shall 
be affixed in a conspicuous place at 
the office of the Board. 


$1, After the promulgation of the 
1978 Act therefore the Proclamation has 
ito govern the Cochin royal family sub- 
fect to Section 3 of the 1961 Act as 

ended by the 1978 Act which would 
fully apply to that family “notwith- 
standing anything contained” in the 1978 













in force. Finality has thus been given to 
the provisions of that section which 
states that the partition Is to be made 
“among all the members entitled to a 
share of the Estate and the Palace Fund 
under Section 4 of the Kerala Joinf 
Hindu Family System (Abolition) Act, 
1975 (30. of 1976)”. Section 4 of the 1976 
ct is thus made specifically applicable 
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Act or any other law for the time being - 


o the Cochin royal family by reason. of zi 
‘the amendment of Section 3 of the 1961. 
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1961 Act. as obtaining after the 
1978 amendment 


(e) ‘Palace Fund’ shall have the same 
meaning as in clause fc) of Sec, 2 of 
the Proclamation.. 

(Ð) ‘Proclamation’ means Proclama-~ 
tion (IX of 1124) dated 28th June, 
1949, promulgated by Maharata of 
Cochin. 


Section 3:-—~ 


Partition of the Estate and the ~ 


Palace Fund (1) The seniormost male 


member of the family shall within 

sixty days from the date of the com- 

mencement of the Valiamma Tham- 

puran Kovilakam Estate and the 

Palace Fund (Partition) and .Kerala 

Joint Hindu Family System (Aboli- 

tion) Amendment Ordinance 1978 

direct the Board to effect partition. 
of the Estate and the Palace Fund 

among all the members entitled to a 

share of the Estate and the Palace — 
Fund under Section 4 of the Kerala 

Joint Hindu Family System (Aboli- 

tion} Act 1975 (30 of 76) and such 

direction shall be published by the 

Board in the Gazette. 


(2) If the seniormost male member 

failed to direct the Board as requir- ` 

sub-section (1), the Board | 
shall, on the expiry of the period 
specified in that sub-section proceed . 
‘to effect the. partition of the Estate 
and the Palace Fund among the mem- 
bers referred to in sub-section (1) 

and partition so effected shall | be 
valid notwithstanding anything con- — 
tained in Section 17 of the Proclama- 
tion, ` 


Act by the 1978 Act. and if this be s0, 
the crucial date for determining 
the number and identity of the members 
of the family entitled to a share of the 
Estate and the Palace Fund would be 
the Ist of December, 1976. i.e., the date 
on which the 1976 Sia came into force. 

vision petition allowed, 
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AIR 1980 SUPREME COURT 1199 
{From: Patna) 
S. MURTAZA FAZAL ALI AND `` 
A. D. KOSHAL, JJ. | 


Dinanath Singh and others, Appel- 
lants v. The State of Bihar, Respon- 
dent, ` 


_ Criminal Appeal No, 97 of 1974, D/~ 
18-1-1980. 


Criminal P. C. (1974), Section 386 (a) 
—Appeal against acquittal View 
taken by trial Court reasonably possible 
— Heid High Court was in. error in 
disturbing the judgment of trial Court, 


Decision of Patna High Court, Revers- 


Where the view taken by the trial 
court in acquitting the accused is re- 
asonably possible, -even if the High 
Court were to take a different view om 
the evidence, that: is no ground for 
reversing the order of acquittal. 

(Para 1} 


-In the instant case the view taken 
by the Sessions Judge was not only a 
reasonably possible view but the only 
reasonable view which could be taken 
on the evidence produced by the pro- 
secution. Decision of Patna High 
Court, Reversed. ` (Paras 1, 3) 
FAZAL ALI, J.:— This appeal under 
Section 2 (a) of the Supreme Court (En- 
largement of Criminal Appellate Jurisdic~ 
tion) Act is directed against a judgmend 
of the Patna High Court convicting all 
the five appellants under Section 302/34 
and sentencing them to imprisonment 
for life. The Sessions Judge acquitted alj 
the accused of the charges framed against 
them. The State filed an appeal before 
the High Court is which the High Court 
reversed the order of acquittal passed 


by the Sessions Judge and convicted the 
‘ appellants as indicated above, We hava 


been taken through the judgment of the 
High Court, Sessions Judge and also the 
relevant evidence in the case. We are 
clearly of the opinion after perusing ths 
evidence that this was not a fit case im 
which the High Court ought to hava 
interfered with the order of acquittal 
passed by the Sessions Judge. It is now 
well settled by the long course of deci- 
sions of this Court that where the view 
taken by the trial court in acquitting the 
accused is reasonably possible, even if 
the High Court were to take a different 
view on the evidence, that is no ground 
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for reversing the order of acquittal. In/ 
the instant case after going through the 
evidence we féel that the view taken by 
the Sessions Judge was not only a rea-; 
asonably possible view but the only re- 
asonable view which could be taken onj 
the’ evidence produced by the prosecu- 
tion, 

2. According to the prosecution on 
12th December, 1965, at about 11.36 
a, m. the accused persons had a scuffle 
with the deceased in Lallan Hotel and 
at the exhortation of accused 3 and 4, 
Bhagwati Pandey gave a knife injury to 
the deceased which resulted in his death. 
Immediately thereafter some of the ac- 
cused were found running away but 
could not be apprehended, The solitary 
eye witness, who has been examined by 
the prosecution to prove the actual as- 
sault, is P. W. 10 Bhagwan Singh To 
begin with, the evidence of this witness 
suffers from several infirmities. In the 
first place the witness was examined by 
the police as late as the 25th December, 
1965, i e, to say 13 days after the oc- 
currence, Far from giving any reason- 
able explanation, for the delay in his 
examination by the police, the witness 
admits that although the Investigating 
Officers or other police constables 
were searching for him, he kept him- 
self concealed due to fear for 12 days, 
The witness does not at all state in his 
evidence that either at the time of oc- 
currence or sometime later any of the 
accused gave any threat to the witness 
not to depose against them. Thus the 
theory -of fear appears to be clearly an 
afterthought, Other witnesses were 


‘delclared hostile as they appeared to 


have been gained over as alleged by 
the prosecution, as a result of which 
the sheet anchor of the prosecution was 
the solitary testimony of P. W. 10. 


Mr. Shambhu Prasad Singh, Sr, Ad- 
vocate for the respondent submitted 
that the evidence of P.W. 10 though 
belated stands corroborated by the evi- 
dence of P. W.-3, P, W.-4 and P. W.-15. - 
P. W.-3 undoubtedly says that he found 
some persons running away and name 
of Raj Nath and Bhagwati Pandey was 
taken, He, however, admits in Para 10, 
of his evidence that Shri Bhagwan 
Singh P, W.-10, had told him at Maha- 
deva Mor i e. the place of occurrence, 
that the scuffle took place between Raj- 
nath and Vidyadhar Chaubey and Raj- 
nath caught Vidyadhar Chaubey from 


| the front, Thereafter Bhagwati Pandey: 


took out a CHHURA from his waist 


= any benefit of the 
. P. W.-10, himself clearly admits that . 
_ there was no lapse on the part of the - 
police at all because the police were ` 
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and stabbed the deceased, Bhagwan 
Singh P. W.-10, however, had made 
ho such statement in his evidence, He 
never claims to have made any such 
statement to P. W.-3. Thus P. W.. 3, 
seems to be more loyal than the King 
in attributing a. statement to Bhagwan 
Singh which in fact were never made 
to him, and thus if P.: W.-10 is to he 


believed then evidence. of P. W.-3, is 


hearsay aNd therefore, inadmissible. 
' Similarly P. W.-4, in his ` evidence, has 
` admitted that ` he: 

deceased but he knew Rabindra Bihari 
Pandey, He merely’ says that 
Bhagwan Singh told him at the place of 
occurrence that: Bhagwati Pandey stab- 
bed Vidyadhar Chaubey and Rajnath 


was holding. the deceased while Bhag-- 


wati Pandey stabbed ‘him. This also is 
a false statement because P. W.-10 does 
not say that he mentionëd this fact to 
“+P, W.-4. On the other hand it appears 
from the evidence of P. W.-10 that in 
spite of the fact that a number of per- 


sons assembled‘ at the spot, including an - 
witness - 


Advocate, the supposed eye. 
P. W.-10 did not’ disclose the names of 
the assailants of the deceased to any 
one of them. In view of this infirmity 
the trial court was fully justified in not 
placing reliance on the solitary eye 
witness who concealed himself for 13 
days after the occurrence, Reliance was 
placed by Mr. Singh on the fact that 
there was some defect in investigation 
as a result of which P. W.-10 could not 
have been examined earlier, Even if 
there was any defect or lacuna in. the ‘in- 
vestigation, the prosecution cannot get 
same, 


trying to search him but he concealed 
himself and did not allow himsėłļf to be 
examined by the police. Taking the 
totality of ‘the circumstances we are not 
impressed with the evidence of P. W.-10. 
If the evidence of P. W.-10 the sol- 
tary eye witness is excluded from con- 
sideration then the evidence of other 
witnesses showing that some of the 
accused were running away, but itself 
does not prove participation of the 
accused in the murderous assault on the 
deceased, The High Court seems to have 
reappraised the evidence and accepted 
the evidence of P. W.-10 but has not 
tried to consider the effect of the infirm- 
ities indicated above, 
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did not know the . 
Shri. - 
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.3. For these reasons, therefore, we 
are satisfied that the learned Sessions 
Judge in acquitting the appellants took 
a very reasonable view and the High 
Court . was in error in disturbing the 
judgment ‘of the trial court, The appeal is 
accordingly allowed the conviction and 
sentence passed on the appellants are sef 
aside and they are acquitted of the — 
charges framed against them. The ap-. 


Doras shall now be discharged from - 


their bail bonds, 
Appeal allowed, 
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Civil Appeal No, 373 of 1980, Di- 0-5 


Rajinder Singh, Appellant v. The ; ‘State 


‘(Delhi Admn.), Respondent. 


Criminal P. C, 
Accused 
Ss. 325- and 452, LP.C. — 


(1974), S. 320 (8) — 


j 
i 


F 
v. 


charged with offences under | 
Permission “ 


4 


granted to compound offence under Sec- .' 
tion 325 in view of compromise between — 


parties — It resulted in acquittal of ac-- ; 


cused in respect of offence under S. 325 - 
— Further, Supreme Court, though not 
granting permission in respect of other 
offence, the same being not compound- 
able, reducing sentence to period already 


undergone and ordered accused to be re- 
' leased. (Penal Code (1860), Ss: 325 and 


452). (Paras 1, 2) — 

ORDER:— As stated by the counsel 
for the petitioner and 
party the parties have compromised this 
case. ` The conviction of the petitioner is 
under Sections 325 and 452, LP.C. The 
former offence can be compounded with 


- the permission of the court. We grant 


permission to the parties to compound). 
the said offence. The effect of that is th 


| 
| 
| 


the aggrieved | 


acquittal of the petitioner in view of thej. 


provision of law contained in S 320 (8) - 
of Cr. P. C, for the offence under Se 
tion 325. 


2. The other offence under Section | 
452 is not compoundable. Under the cir- _ 


cumstances, while maintaining convic- 
tion of the petitioner under the said pro- 
vision of law we reduce the sentence to 
the period already undergone. He may 
be released forthwith. 





Order accordingly. 
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